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Presidential Documents

Title 3—

The President

[FR Doc. 96-21996
Filed 8-26-96; 8:45 am]
Billing code 3195-01-P

Executive Order 13015 of August 22, 1996

White House Commission on Aviation Safety and Security

By the authority vested in me as President by the Constitution and the
laws of the United States, including section 301 of title 3, United States
Code, it is hereby ordered as follows:

Section 1. Establishment. There is established the White House Commission
on Aviation Safety and Security (the **‘Commission’’). The Commission shall
consist of not more than 25 members, to be appointed by the President
from the public and private sectors, each of whom shall have experience
or expertise in some aspect of aviation safety or security. The Vice President
shall serve as the Chair of the Commission.

Sec. 2. Functions. (@) The Commission shall advise the President on matters
involving aviation safety and security, including air traffic control.

(b) The Commission shall develop and recommend to the President a
strategy designed to improve aviation safety and security, both domestically
and internationally.

(c) The Chair may, from time to time, invite experts to submit information
to the Commission; hold hearings on relevant issues; and form committees
and teams to assist the Commission in accomplishing its objectives and
duties, which may include individuals other than members of the Commis-
sion.

Sec. 3. Administration. (a) The heads of executive departments and agencies
shall, to the extent permitted by law, provide the Commission such informa-
tion with respect to aviation safety and security as the Commission requires
to fulfill its functions.

(b) The Commission shall be supported, both administratively and finan-
cially, by the Department of Transportation and such other sources (including
other Federal agencies) as may lawfully contribute to Commission activities.

Sec. 4. General. (a) | have determined that the Commission shall be estab-
lished in compliance with the Federal Advisory Committee Act, as amended
(5 U.S.C. App. 2). Notwithstanding any other Executive order, the functions
of the President under the Federal Advisory Committee Act, as amended,
shall be performed by the Secretary of Transportation in accordance with
the guidelines and procedures established by the Administrator of General
Services, except that of reporting to the Congress.

(b) The Commission shall exist for a period of 6 months from the date
of this order, unless extended by the President.

THE WHITE HOUSE,
August 22, 1996.
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 52

[FV-91-329]

United States Standards for Grades of
Frozen Cauliflower

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: The purpose of this final rule
is to revise the current voluntary U.S.
Standards for Grades of Frozen
Cauliflower. This rule was developed by
the Department of Agriculture (USDA)
at the request of the American Frozen
Food Institute (AFFI) and the National
Food Processors Association (NFPA). Its
effect will be to improve the standards
by: bringing the standards in line with
current marketing practices and
innovations in processing techniques;
providing for the “individual attributes”
procedure for product grading with
sample sizes, acceptable quality levels
(AQL’s), tolerances and acceptance
numbers (number of allowable defects)
being published in the standards;
replacing dual grade nomenclature with
single letter grade designations, such as
“U.S. Grade A” or “U.S. Fancy,” with
“U.S. Grade A;” and providing a
uniform format consistent with other
recently revised U.S. grade standards by
adopting definitions for terms and
replacing textual descriptions with easy-
to-read tables. This rule also includes
conforming and editorial changes.
EFFECTIVE DATE: September 26, 1996.
FOR FURTHER INFORMATION CONTACT:
James R. Rodeheaver, Processed
Products Branch, Fruit and Vegetable
Division, Agricultural Marketing
Service, U.S. Department of Agriculture,
P.O. Box 96456, Room 0709, South
Building, Washington, DC 200906456,
Telephone: (202) 720-4693.

SUPPLEMENTARY INFORMATION: The USDA
is issuing this rule in conformance with
Executive Order 12866.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act, (5
U.S.C. 601 et seq.), the Agricultural
Marketing Service, has considered the
economic impact on small entities.

The Agricultural Marketing Service
(AMS) has certified that this action will
not have a significant economic impact
on a substantial number of small
entities, as defined in the Regulatory
Flexibility Act. The proposed changes
reflect current marketing practices. The
use of these standards is voluntary. A
small entity may avoid incurring any
additional economic impact by not
employing the standards.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This action is not
intended to have retroactive effect.

This final rule will not preempt any
State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.
There are no administrative procedures
which must be exhausted prior to any
judicial challenge to the provisions of
this rule.

Agencies periodically review existing
regulations. An objective of the
regulatory review is to ensure that the
grade standards are serving their
intended purpose, the language is clear,
and the standards are consistent with
AMS policy and authority.

The Western Technical Advisory
Committee of the American Frozen
Food Institute (AFFI) and the USDA
Grade Standards Review Subcommittee
of the National Food Processors
Association (NFPA), requested that the
USDA prepare a draft revision of the
U.S. grade standards for frozen
cauliflower in 1992. They requested that
the draft allow for the use of mechanical
trimming devices in cauliflower
processing by de-emphasizing the
importance of uniform shape and
symmetry of cauliflower clusters in the
standards because mechanical trimmers
now perform processing operations
previously done by hand. The
mechanical trimming devices produce
clusters which are less uniform in size,
shape, and symmetry and remove,
partially or completely, the bud portion
of the unit. The absence of a uniform
shape does not significantly affect the
eating quality or nutritional value of
frozen cauliflower.

They also requested that the revised
standards assign individual tolerances
to each individual quality factor. The
system of grading, referred to as
“individual attributes,” will provide
statistically derived acceptable quality
levels (AQL’s) based on the tolerances
in the current grade standards.

The discussion draft incorporated the
changes recommended by AFFI and
NFPA. The draft also incorporated
USDA's policy of replacing dual grade
nomenclature with single letter grade
designations.

In the revision, ““U.S. Grade A” (or
“U.S. Fancy”) and “U.S. Grade B” (or
“U.S. Extra Standard”) will have simply
become “U.S. Grade A,” and “U.S.
Grade B.”

The USDA prepared a discussion
draft, incorporating the requested and
editorial changes, and submitted it to
AFFI and NFPA for comment. Minor
changes were recommended for the
draft revision.

In addition to these changes, the
revision will modify the standards to
present them in a simplified easy-to-use
format. Consistent with recent revisions
of other U.S. grade standards,
definitions of terms and easy-to-read
tables will replace the textual
descriptions. These changes were
intended to facilitate better
understanding and more uniform
application of the grade standards.

Proposed Rule

A proposed rule to revise the U.S.
Standards for Grades of Frozen
Cauliflower was published in the
Federal Register on November 24, 1995
(60 FR 57958). A proposal to revise the
U.S. Standards for Grades of Frozen
Cauliflower was previously published
in the Federal Register on January 11,
1993 (58 FR 3816). A reopening and
extension of the comment period to
December 31, 1993, for the at proposal
was published in the Federal Register
on May 25, 1993 (58 FR 29985).

There were no public comments
received during the comment period for
the first proposal. However, USDA
received comments from Patterson
Frozen Foods, Inc. and AFFI regarding
the proposal, after the extended
comment period closed.

The two commenters suggested that
the style name ““Nuggets or Small
Clusters” should be used instead of
“Clusters for Limited Use” due to the
terms familiarity in the industry and the
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marketplace. USDA agreed with the
comment to change in style names to
incorporate familiar names.

Both commenting parties requested a
change in the proposed method of
determining style in frozen cauliflower
and the requirements. Both agreed that
the method for determining style should
be based on “weight” instead of “‘count”
and Patterson Frozen Foods also
suggested that the six millimeter
minimum requirement for ““Nuggets or
Small Clusters’” style be removed since
there is no maximum size requirement
for “Clusters” style.

Both parties suggested that
determining “‘style’” by “weight” instead
of by “count” will make the standards
more compatible with the industry’s
practice of using mechanical trimming
devices which produce clusters that are
less uniform in size, shape, and
symmetry.

USDA conducted a study using
imported and domestic samples in 10,
16, 20, 32 and 35 ounce package sizes
to determine the average counts and
weights of cauliflower clusters.

Based on the information collected,
USDA agreed with the suggested change
to determine style by weight” instead
of ““by count” for “Clusters Style” and
with the recommended tolerance of 10
percent by weight to better reflect
industry practices.

USDA disagreed with the elimination
of the minimum size requirement in
“Nuggets or Small Clusters” style. The
prerequisite of “appearance” was
incorporated into the reproposal to
maintain present tolerances for small
pieces of cauliflower (chaff) that affect
the appearance and edibility of
“Nuggets or Small Clusters’ and
“Clusters” style cauliflower. A
definition for “chaff”” was also
incorporated into the reproposal.

The study conducted by USDA
showed that the average unit weight of
“Nuggets or Small Clusters’ was closer
to two grams per unit than to three
grams per unit as published in the
initial proposal. The AQL’s and
acceptance numbers in Table Il were
adjusted to reflect the finding.

AFFI and Patterson Frozen Foods
asked that the definitions for “‘ricey”
and “‘fuzzy” character in the current
standards be retained in the revision.
USDA agreed that maintaining the same
definitions for “ricey” and “‘fuzzy” will
reduce confusion within the industry. It
was also requested that the term
“mushy”” character should be deleted
and that its definition be incorporated
into the definition for “soft”” character.
The industry believed this change will
be less confusing and more accurate.
USDA agreed and made these changes

to clarify the standards based on
industry practices.

A change in the definition of “color
defect” was recommended by the
commenters. It was suggested that a
definition differentiating “minor” and
“major”’ color defects based on existing
USDA inspection criteria should be
incorporated into the “color defect”
definition of the revision. USDA agreed
with the change and incorporated it.
The incorporated changes from the
inspection criteria will accurately reflect
the method used in the food industry to
evaluate color defects.

Minor changes were suggested for the
definitions of the terms “blemished,
fragments, and mechanical damage’ to
help clarify their meaning. Both
commenters suggested the term
“discoloration” should be removed from
the definition of “blemished,” and the
phrase, “in the aggregate,” should be
added to the “minor blemished and
major blemished” definition.

AFFI and Patterson Frozen Foods also
suggested that the words “‘tough or
fibrous” should be added to the
definition of “fragments’ and the words
“seriously’ and “‘excessive or’’ should
be deleted from the definition of
“mechanical damage.” USDA agreed
with these changes and incorporated
them into the revision.

It was requested that the classified
quality factor, “mushy character,”
should be deleted from the standards
since its definition has been
incorporated into the definition of “‘soft
character.” The USDA deleted the
classified quality factor for “mushy
character” and adjusted the tolerance
for the quality factor, ““soft character’ to
reflect the change.

Changes in the tolerances of several
“classified quality factors’ were
suggested. For the quality factor of
“ricey character,” tolerances of 15
percent for “‘Grade A” and 30 percent
for ““Grade B’ were preferred by AFFI
and Patterson Frozen Foods because this
defect is more common and less
objectionable. For *‘soft character”, a
tolerance of 5 percent rather than 10
percent was preferred because it is more
preventable and more objectionable.
The USDA has adjusted the tolerances
for **soft character” and “‘ricey
character” and incorporated them into
the revision.

It was suggested that the quality factor
of “color defect” be divided into “major
color defects’”” and ‘““total color defects.”
The comments suggested tolerances for
the new factors should reflect this
change with 3 percent for “major” and
8 percent for *‘total.” We agreed with
the changes in the quality factor for
color defects and with the 8 percent

tolerance for ‘““total color defects.” We
did not agree, however, with the change
in the tolerance for ‘““major color
defects.” Such a change will present a
significant deviation from the tolerance
in the existing U.S. Standards for Grades
of Frozen Cauliflower without valid
justification as to why it should be
changed.

It was also suggested that the
tolerance for mechanical damage, in
Nuggets style, should be increased to 10
percent for ““Grade A’ and 20 percent
for ““Grade B” to better reflect the use of
mechanical trimming devices. USDA
agreed with this change and
incorporated it in the revision.

A copy of the initial proposed rule
was provided to the Agricultural
Research Service (ARS) for help in
identifying studies, data collection or
other information relevant to the
possible effect of the revision on
pesticide use. ARS reported that they
were unable to find much information
on the subject. The information that was
found by ARS proved not to be relevant.

The changes and issues raised by the
comments regarding the first proposed
rule supported publishing another
proposed rule that was published in the
Federal Register (60 FR 57958) on
November 24, 1995, with a 60 day
comment period. In response to that
proposed rule the only comment
received was from AFFI, which agreed
with this revision. Accordingly, this
final rule will modify the standards to
a simplified easy-to-use format,
consistent with recent revisions of other
U.S. grade standards, with definitions of
terms and easy-to-read tables that will
replace the textual descriptions. This
final rule is intended to facilitate better
understanding and more uniform
application of the grade standards.

List of Subjects in 7 CFR Part 52

Food grades and standards, Food
labeling, Frozen foods, Fruit juices,
Fruits, Reporting and record keeping
requirements, Vegetables.

For the reasons set forth in the
preamble, 7 CFR part 52 is amended to
read as follows:

PART 52—PROCESSED FRUITS AND
VEGETABLES, PROCESSED
PRODUCTS THEREOF, AND CERTAIN
OTHER PROCESSED FOOD
PRODUCTS?

1. The authority citation for part 52 is
revised to read as follows:

1 Among such other processed food products are
the following: Honey; molasses, except for
stockfeed; nuts and nut products, except oil; sugar
(cane, beet, and maple); sirups (blended), sirups,
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Authority: 7 U.S.C. 1621-1627.

2. In part 52, Subpart—United States
Standards for Grades of Frozen
Cauliflower, is revised to read as
follows:

Subpart—United States Standards for
Grades of Frozen Cauliflower

Sec.

52.721
52.722
52.723
52.724
52.725

Product description.

Styles.

Requirements for style.

Definitions of terms.

Grades.

52.726 Factors of quality.

52.727 Requirements for classified quality
factors.

52.728 Sample size.

52.729 Acceptance criteria.

Subpart—United States Standards for
Grades of Frozen Cauliflower

§52.721 Product description.

Frozen cauliflower is prepared from
fresh flower heads of the cauliflower
plant (Brassica oleracea botrytis) by
trimming, washing, and blanching and
is frozen and maintained at
temperatures necessary for preservation
of the product.

§52.722 Styles.

(a) Clusters mean individual segments
of trimmed and cored cauliflower heads,
which measure not less than 20 mm
(0.75 in) in the greatest dimension
across the top of the unit.

(b) Nuggets or Small Clusters mean
individual segments of trimmed and
cored cauliflower heads, which measure
from 6 mm (0.25 in) to less than 20 mm
(0.75 in) in the greatest dimension
across the top of the unit.

§52.723 Requirements for style.

(a) Clusters style. A maximum of 10%,
by weight, of clusters less than 20 mm
(0.75 in) in the greatest dimension
across the top of the unit are allowed.

(b) Nuggets style. A maximum of 20%,
by weight, of clusters, 20 mm (0.75 in)
or greater, and a maximum of 10%, by
weight, of clusters less than 6 mm (0.25
in) in the greatest dimension across the
top of the unit are allowed.

§52.724 Definitions of terms.

(a) Acceptable quality level (AQL)
means the maximum percent of
defective units or the maximum number
of defects per hundred units of product
that, for the purpose of acceptance
sampling, can be considered satisfactory
as a process average.

(b) Appearance. Good appearance
means that the overall appearance or
edibility of the cauliflower is not

except from grain; tea, cocoa, coffee, spices,
condiments.

materially affected and; for clusters
style, a maximum of 5%, by weight, of
chaff is allowed for the sample unit. For
nuggets style, a maximum of 10%, by
weight, of chaff is allowed for the
sample unit.

(c) Blemished means the cluster is
affected or damaged by pathological
injury, insect injury, or any other injury,
which singly or in combination, affects
the appearance or eating quality of the
unit.

(1) Minor blemished means a unit
with a dark blemish(s), which in the
aggregate, exceeds the area of a circle 4
mm (0.16 in) in diameter but not 6 mm
(0.25 in) or a light blemish(s), which in
the aggregate, exceeds the area of a
circle 6 mm (0.25 in) in diameter.

(2) Major blemished means a unit
with a dark blemish(s), which in the
aggregate, exceeds the area of a circle 6
mm (0.25 in) in diameter.

(d) Chaff mean individual segments of
trimmed and cored cauliflower material,
with and without head material, which
measure less than 6 mm (0.25 in) in its
greatest dimension.

(e) Character means the extent of
firmness and compactness of the cluster
and its degree of freedom from fuzzy,
ricey and soft units.

(1) Fuzzy character means a cluster
with sections of head that have
elongated individual flowers (or
pedicels) that result in a very fuzzy
appearance.

(2) Ricey character means a cluster
with sections of head on which the
ultimate branches have become
elongated, causing the flower clusters to
separate and present a loose or open and
sometimes granular appearance.

(3) Soft character means a cluster that
is limp and flabby and the flesh yields
readily when handled.

(f) Color defect.

(1) Minor means that after cooking,
the cluster possesses a color that is more
than slightly darker than light cream to
dark cream.

(2) Major means that after cooking, the
cluster possesses a color that is
seriously darkened or discolored.

(g) Core material means the loose or
attached center portion of the
cauliflower head which is tough or
fibrous.

(h) Defect means any nonconformance
of a unit(s) of product from a specified
requirement of a single quality
characteristic.

(i) Fragment means a stem or other
cauliflower material without head
material that is 6 mm (0.25 in) or greater
in the greatest dimension (excluding
tough or fibrous core material, loose
leaves, and chaff).

(j) Loose leaves mean leaf material,
exclusive of small tender leaves, that are
detached from the stem.

(k) Mechanical damage means that
the appearance of the unit is affected by
trimming, or the unit is crushed or
broken to the extent that the appearance
is materially affected.

(I) Normal flavor and odor means that
the cauliflower, before and after
cooking, has a flavor and odor that is
normal and is free from objectionable
flavors and odors.

(m) Sample unit means the amount of
product specified to be used for grading.
For varietal characteristics, flavor and
odor and appearance, a sample unit is
the entire container. For blemishes,
character, color, core material,
fragments, mechanical damage and
loose leaves, a sample unit is 100 grams
for Nuggets Style and 50 units for
Clusters Style. It may be:

(1) The entire contents of a container;

(2) A portion of the contents of a
container; or

(3) A combination of the contents of
two or more containers.

(n) Tolerance (TOL.) means the
percentage of defective units allowed for
each quality factor for a specific sample
size.

(0) Unit means one cluster or piece of
cauliflower.

§52.725 Grades.

(a) U.S. Grade A is the quality of
frozen cauliflower that meets the
following prerequisites in which the
cauliflower:

(1) Has similar varietal characteristics,

(2) Has a normal flavor and odor;

(3) Has a good appearance; and

(4) Is within the limits for defects as
specified in Tables | and Il, of this
subpart, as applicable for the style in
§52.727.

(b) U.S. Grade B is the quality of
frozen cauliflower that meets the
following prerequisites in which the
cauliflower:

(1) Has similar varietal characteristics;

(2) Has a normal flavor and odor;

(3) Has a good appearance; and

(4) Is within the limits for defects as
specified in Tables | and Il, of this
subpart as applicable for the style in
§52.727.

(c) Substandard is the quality of
frozen cauliflower that fails to meet the
requirements of U.S. Grade B.

§52.726 Factors of quality.

The grade of frozen cauliflower is
based on meeting the requirements for
the following factors:

(a) Prerequisites;

(1) Varietal characteristics;

(2) Flavor and odor; and
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(3) Appearance. (4) Ricey character; (9) Fragments;

(b) Classified Quality Factors; (5) Soft character; (10) Loose leaves; and

(1) Major blemished; (6) Major color defects; :

(2) Total blemished (Major and (7) Total color defects (Major and (11) Mechanical damage.
Minor); Minor); §52.727 Requirements for classified

(3) Fuzzy character; (8) Core material,; quality factors.

TABLE |.—AQL’S AND TOLERANCES (TOL.) FOR DEFECTS IN CLUSTERS STYLE BASED ON 50 UNITS OF PRODUCT FOR 13

SAMPLE UNITS, 50x13=650 UNITS

Sample Units x Sample Unit Size 1x50 3x50 6x50 13%x50 21x50 29x50
Units of Product 50 150 300 650 1050 1450
Defects AQL TOL
Grade A Acceptance numbers
Major Blemished ..........cccocoeviiiiniiiiieiiiiicnes 3.8 5.0 4 9 17 33 50 67
Total Blemished (Major & Minor) ... 8.2 10.0 7 18 33 65 101 137
Fuzzy Characteer .........ccccceveennen. 1.3 2.0 2 4 7 13 20 26
Ricey Character .... 8.2 10.0 7 18 33 65 101 137
Soft Character ......... 0.612 1.0 1 2 4 7 10 14
Major Color Defect ........ccccceeveennen. 0.612 1.0 1 2 4 7 10 14
Total Color Defect (Major & Minor) 6.4 8.0 6 15 26 52 80 108
Core Material ..........ccccoevieviiiiiiiiiee e, 2.17 3.0 3 6 11 20 31 41
Fragments ......cccoccveeiiieeiiee e 3.8 5.0 4 9 17 33 50 67
Mechanical Damage ............. 8.2 10.0 7 18 33 65 101 137
Loose Leaves (each piece) 2.17 3.0 3 6 11 20 31 41
Grade B Acceptance numbers
Major Blemished ..........cccccoeviiiiniiiiiiniinecee 8.2 10.0 7 18 33 65 101 137
Total Blemished (Major & Minor) ... 13.0 15.0 10 26 48 98 154 209
Fuzzy Character .........cccccecvevvvneenn. 6.4 8.0 6 15 26 52 80 108
Ricey Character .... 13.0 15.0 10 26 48 98 154 209
Soft Character ......... 2.9 4.0 3 8 13 26 39 53
Major Color Defect .......cccccveveineenn. 3.8 5.0 4 9 17 33 50 67
Total Color Defect (Major & Minor) 13.8 16.0 11 27 51 104 163 221
Core Material .........ccccoeevieiiiiiiiiic 3.8 5.0 4 9 17 33 50 67
Fragments ......ccooooveeiiiii e 8.2 10.0 7 18 33 65 101 137
Mechanical Damage ............. 17.6 20.0 13 34 63 130 205 279
Loose Leaves (each piece) 6.4 8.0 6 15 26 52 80 108

TABLE Il.—AQL’S AND TOLERANCES (TOL.) FOR DEFECTS IN NUGGETS OR SMALL CLUSTERS STYLE BASED ON 100

GRAMS OF PRODUCT FOR 13 SAMPLE UNITS, 100x13=1300 UNITS

Sample Units x Sample Unit Size 1x100 3x100 6x100 13x100 21x100 29x100
Grams of Product 100 300 600 1300 2100 2900
Defects AQL TOL
Grade A Acceptance numbers (grams)
Major Blemished ..........ccccoeiiiieiniiieeee e 3.8 5.0 7 17 31 61 94 127
Total Blemished (Major & Minor) .........cccoceeennee 8.2 10.0 13 33 61 123 194 263
Fuzzy Character .........cccccoeeveeennnenn. 1.3 2.0 3 7 12 23 36 48
Ricey Character .... 8.2 10.0 13 33 61 123 194 263
Soft Character .........ccoocvevieiiiiiiciee e 0.612 1.0 2 4 7 12 19 24
Major Color Defect .........cccevciiiiiiiiieiiiiiicnes 2.17 3.0 4 11 19 37 56 76
Total Color Defect (Major & Minor) 8.2 10.0 13 33 61 123 194 263
Core Material .......ccocvvvrrviienennnn, 2.17 3.0 4 11 19 37 56 76
Fragments ............... 3.8 5.0 7 17 31 61 94 127
Mechanical Damage ............. 8.2 10.0 13 33 61 123 194 263
Loose Leaves (each piece) .......cccoccvevvrrieeninenns 3.8 5.0 7 17 31 61 94 127
Grade B Acceptance numbers (grams)
Major Blemished ..........cccocvevvnnnnn. 8.2 10.0 13 33 61 123 194 263
Total Blemished (Major & Minor) ... 13.0 15.0 18 48 91 189 298 407
Fuzzy Character .........ccccoeeeeennnenn. 6.4 8.0 10 26 48 98 153 208
Ricey Character .... 13.0 15.0 18 48 91 189 298 407
Soft Character ......... 2.9 4.0 6 13 24 48 74 99
Major Color Defect ........cccceviiiiiiiiiieniiiiecniee 6.4 8.0 10 26 48 98 153 208
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Total Color Defect (Major & Minor)
Core Material
Fragments
Mechanical Damage ....
Loose Leaves (each piece)

13.8 16.0 19 51
2.17 3.0 4 11
3.8 5.0 7 17
17.6 20.0 24 63
6.4 8.0 10 26

96 200 316 430
19 37 56 76
31 61 94 127
121 251 398 544
48 98 153 208

§52.728 Sample size.

The sample size used to determine
whether the requirements of these
standards are met shall be as specified
in the sampling plans and procedures in
the “Regulations Governing Inspection
and Certification of Processed Fruits
and Vegetables, Processed Products
Thereof, and Certain Other Processed
Products” (7 CFR 52.1 through 52.83).

§52.729 Acceptance criteria.

(a) Style. A lot of frozen cauliflower,
is considered as meeting the
requirements for style if the
requirements in §52.723, as applicable,
are not exceeded.

(b) Quality Factors. A lot of frozen
cauliflower is considered as meeting the
requirements for quality if:

(1) The prerequisites specified in
8§52.726 are met; and

(2) The Acceptance Numbers in Table
lorllin §52.727, as applicable, are not
exceeded.

(c) Single Sample Unit. Each
unofficial sample unit submitted for
quality evaluation will be treated
individually and is considered as
meeting requirements for quality and
style if:

(1) The prerequisites specified in
8§52.726 are met; and

(2) The requirements for style in
§52.723 and the Acceptable Quality
Levels (AQL’s) in Tables | & Il in
§52.727, as applicable, are not
exceeded.

Dated: August 21, 1996.
Robert C. Keeney,
Director, Fruit and Vegetable Division.
[FR Doc. 96—-21783 Filed 8—-26-96; 8:45 am]
BILLING CODE 3410-02-P

Farm Service Agency

Commodity Credit Corporation

7 CFR Parts 704 and 1410
RIN 0560-AE84
1986-1990 Conservation Reserve

Program; 1991-2002 Conservation
Reserve Program

AGENCY: Farm Service Agency and
Commodity Credit Corporation, USDA.

ACTION: Interim rule.

SUMMARY: This interim rule modifies
provisions for the Conservation Reserve

Program (CRP) which were addressed in
rules published on May 8, 1995 (60 FR
22456) and March 15, 1996 (61 FR
10671) concerning the opportunity for
early release of certain acreage from the
CRP. The modifications reflect new
provisions enacted in the Federal
Agriculture Improvement and Reform
Act of 1996 (1996 Act). This rule also
sets out other modifications to reflect
new provisions in the 1996 Act and to
make technical corrections and other
minor modifications to the rule. These
additional modifications include:
revisions of the “contour grass strip”
and “filterstrip” definitions to remove
size limitations; a correction of a
landlord-tenant reference in the rule; a
reassignment of provisions dealing with
the preservation of cropland bases; and
technical changes to reflect a
Department of Agriculture (USDA)
reorganization. Further, this rule also
updates the base period for the cropping
history needed to enter cropland into
the CRP.

DATES: This rule is effective August 27,
1996. Comments concerning this rule
should be received by October 28, 1996,
to be assured consideration.
ADDRESSES: Comments and requests for
additional information should be
directed to Cheryl Zavodny,
Conservation and Environmental
Protection Division, FSA, P.O. Box
2415, STOP Box 0513, Room 4768-S,
Washington, DC 20013-2415, telephone
202-720-7333.

FOR FURTHER INFORMATION CONTACT:
Cheryl Zavodny, (202) 720-7333.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This interim rule has been determined
to be significant and was reviewed by
OMB under Executive Order 12866.

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this interim rule because
neither FSA nor the Commodity Credit
Corporation (CCC) is required by 5
U.S.C. 553 or any other provision of law
to publish a notice of proposed
rulemaking with respect to the subject
matter of this rule.

Environmental Evaluation

It has been determined by an
environmental evaluation that this rule

does not have a significant impact on
the environmental, historical, social or
economic resources of the Nation.
Therefore, it has been determined that
these actions will not require an
Environmental Assessment or an
Environmental Impact Statement.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which require intergovernmental
consultation with State and local
officials. See notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115 (June 24, 1983).

Federal Domestic Assistance Program

The title and number of the Federal
Domestic Assistance Program, as found
in the Catalog of Federal Domestic
Assistance, to which this rule applies, is
the Conservation Program-10.069.

Paperwork Reduction Act

The previous information collection
under OMB control number 0560-0125
has been reinstated with changes and
has received emergency clearance. A
regular information collection
submission will be submitted pursuant
to the Paperwork Reduction Act of 1995.

Executive Order 12778

This interim rule has been reviewed
in accordance with Executive Order
12778. The provisions of this rule are
not retroactive and preempt State and
local laws to the extent such laws are
inconsistent with the provisions of this
rule. Before any action may be brought
in a Federal court of competent
jurisdiction, the administrative appeal
rights afforded program participants at 7
CFR parts 11, 624, and 780 must be
exhausted.

Background

Current regulations in 7 CFR part 704
and 7 CFR part 1410 implement the
CRP, which was first authorized by Title
XII of the Food Security Act of 1985
(1985 Act). Acreage enrolled in signups
held from 1986 through 1990 are
controlled by regulations in 7 CFR part
704 whereas acreage enrolled in
subsequent signups is controlled under
part 1410. In the CRP, the CCC pays
owners and operators of highly erodible
and other environmentally sensitive
cropland to convert the land to a
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conserving use cover for a period of at
least 10 years. Because of a desire to
redirect CRP to more sensitive land,
interim rules published May 8, 1995,
and March 15, 1996, allowed for an
early release of some acreage from some
contracts. Subsequently, in the 1996
Act, enacted on April 4, 1996, CRP
enrollments were re-authorized through
2002, and with respect to existing
contracts it was provided that certain
CRP participants could unilaterally
obtain an early release of contracts
entered into before January 1, 1995, if
the contract had been in effect for at
least 5 years. Under the statute, there is
a 60 day waiting period before the
application to terminate is effective.
That termination will not relieve the
participant of liability for a pre-existing
contract violation. The 1996 Act
provides that land which is not eligible
for the early termination includes
filterstrips, grass waterways, riparian
areas, field windbreaks, shelterbelts,
shallow water areas, acreage with an
erodibility index of more than 15, and
other lands of high environmental value
(including wetlands), as may be
determined by the Secretary. This rule
implements those provisions and
modifies the May 1995, and March
1996, interim rules accordingly. In
addition, Title 11l of the 1996 Act (which
covers a number of conservation issues
for the CRP and other programs) allows
for the Secretary to permit technical
assistance in connection with the
creation of new enrollments to be
obtained from private sources. That
provision has also been incorporated
into the regulations. Other changes to
reflect the new legislation include
modifications in the 1996 rule which
change the CRP statute to reduce from

3 to 1 the number of years which an
owner or operator of cropland must
have that status prior to offering land for
enrollment in the CRP.

In addition, this rule makes certain
technical changes to the rule. These
include: (1) Affording more flexibility in
enrollments by removing size limits in
the definitions of filterstrip and contour
grass strip; (2) correcting the reference
to the general regulations governing
landlord-tenant matters and
assignments and moving the reference
concerning the preservation of cropland
bases from its former position in part
719, and; (3) changing references from
SCS to Natural Resources Conservation
Service.

Further, the rule is amended to
change the 1986—1990 base period
previously used to determine whether
land qualifies as cropland for CRP
purposes. The new base period will be
a 1992-1996 base period. This is to

insure that the limitations of the
program to cropland are applied as fully
as possible consistent with the goals of
the program.

The Department seeks public
comment regarding the acreage
determined ineligible for early release.
The Secretary determined, in addition
to the acreage excluded by statute,
acreage enrolled under wetland criteria
during signup periods 8 and 9 and
acreage on which a CRP useful life
easement is filed will not be eligible. A
cost/benefit analysis was conducted to
evaluate two options concerning the
types of enrolled acreage that would not
be eligible for early release under this
rule. The first (selected) option included
the acreage and cover types listed in
sections 704.20 and 1410.116. The
second option added wetland not
enrolled in the eighth and ninth
signups, buffer acreage for all wetland,
wellhead protection acres, and acres
affected by scour erosion to the list.
About 1.7 million fewer acres would be
eligible for early release under the
second option and almost 110,000 fewer
acres would have been released early.
The increased plantings from the higher
amount of early release acreage under
the first option would have minimal
impacts on farm prices and income. CRP
payments would be $6 million lower
under the second option, if none of the
withdrawn acres are replaced with new
enrollments until after they would have
normally expired. The loss of
environmental benefits under the first
option would be only slightly larger
than under the second option. For
additional information or to obtain a
copy of the cost/benefit analysis, contact
Tom Browning, USDA/FSA/EPAS, P.O.
Box 2415 STOP 0519, Washington, D.C.
20013-2415.

This interim rule had a statutory
requirement to be issued within 90 days
following enactment of the Federal
Agriculture Improvement and Reform
Act of 1996 on April 4, 1996, as
required by Section 1243(c) of the 1985
Act, as amended by the 1996 Act.
Because the modifications in this rule
are required by law, technical in nature,
do not limit any entitlement, and/or
involve the provisions of immediate
benefits provided for in the 1996 Act, it
has been determined that the delay of
this rule pending comment would be
contrary to both the law and the public
interest.

List of Subjects

7 CFR Part 704

Administrative practices and
procedures, Base protection,
Conservation plan, Contracts,

Environmental indicators, Natural
resources, and Technical assistance.

7 CFR Part 1410

Administrative practices and
procedures, Base protection,
Conservation plan, Contracts,
Environmental indicators, Natural
resources, and Technical assistance.

Accordingly, 7 CFR parts 704 and
1410 are amended as follows:

PART 704—1986-1990
CONSERVATION RESERVE PROGRAM

1. The authority citation for 7 CFR
Part 704 continues to read as follows:

Authority: 15 U.S.C. 714b and 714c; 16
U.S.C. 3801-3847.

§704.1 [Amended]

2. Section 704.1 is amended by
adding “*, as amended” after ““(Pub. L.
99-198).”

§704.2 [Amended]

3. Section 704.2(a)(23) is amended by
adding the words “‘or as otherwise
authorized by the Secretary” after the
word “Department.”

§704.3 [Amended]

4. Section 704.3 is amended in
paragraph (a) by removing the words
“State ASC Committees (STC) and
County ASC Committees (COC)”” and
adding in their place the words ‘‘State
FSA committees (STC) and county FSA
committees (COC)”’; in paragraph (b) by
removing the words ““Soil Conservation
Service (SCS)” and adding in their place
the words ““Natural Resources
Conservation Service (NRCS)”; in
paragraph (d) by removing the words
“Extension Service (ES)” and adding in
their place “Cooperative State Research,
Education and Extension Service”.

§704.7 [Amended]

5. Section 704.7 is amended in
paragraph (a)(3)(ii) by removing “SCS”
and adding in its place “NRCS”; in
paragraph (d)(4) by removing the word
“exceeded” and adding the word
“adjusted” in its place and by removing
“SCS” and adding “NRCS” in its place;
in paragraphs (e)(1) and (e)(8) by
removing “SCS” and adding “NRCS” in
its place.

§704.9 [Amended]

6. Section 704.9 is amended in
paragraph (a) by removing the words
**Soil Conservation Service (SCS)” and
adding the words ““NRCS or another
source as approved by the NRCS, in
consultation with FSA” in its place; in
paragraphs (b) and (d) by removing
“*SCS” and adding in its place “NRCS.”
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§704.18 [Amended]

7. Section 704.18 is amended by
removing the words “‘part 709,
Assignment of Payment’” and adding in
their place the words “‘part 1404,
Assignment of Payments.”

8. Section 704.20 is amended in
paragraph (b) by removing “SCS” and
adding in its place “NRCS”, and
paragraph (a)(4) is revised to read as
follows:

§704.20 Contract modifications.

(a) * * *

(4) Terminate contracts enrolled in
CRP before January 1, 1995, which have
been in effect for at least 5 years as
determined by CCC. Contract acreage
located within an average of 100 feet of
a perennial stream or other permanent
waterbody, on which a CRP easement is
filed, that was enrolled under the
wetland eligibility criteria established in
signup periods eight and nine, and
contract acreage on which there exist
the following practices installed or
developed as a result of participation in
the CRP or are otherwise required by the
NRCS local Field Office Technical
Guide are not eligible for termination
prior to the expiration date of the
contract as provided in this paragraph:
grass waterways; filter strips; shallow
water areas for wildlife; bottomland
timber established on wetlands; field
windbreaks; and, shelterbelts. In
addition, for any land for which an early
termination is sought, the land must
have an El of 15 or less. With respect to
any terminations made under this
paragraph (a)(4):

(i) The termination shall become
effective 60 days from the date the
participant(s) submits notification to
CCC of the participant’s desire to
terminate the contract;

(ii) Acreage terminated under this
provision is eligible to be re-offered for
CRP during future signup periods
providing the acreage otherwise meets
the eligibility criteria established for
that signup; and,

(iii) Participants shall be required to
meet conservation compliance
requirements of 7 CFR part 12 to the
extent applicable to other land.

* * * * *

§704.24 [Amended]

9. Section 704.24 is amended by
removing all references therein to
“SCS” and adding in their place
“NRCS.”

§704.26 [Amended]
10. Section 704.26 is amended by

removing “713.109 and 713.150”" and
adding in its place “1413.150.”

§704.27 [Amended]

11. Section 704.27 is amended in
paragraph (b) by removing “SCS” and
adding in its place “NRCS.”

12. Section 704.30 is amended by
adding paragraph (c) as follows:

§704.30 Miscellaneous.
* * * * *

(c) Cropland acreage established and
maintained in vegetative cover under
CRP, including approved volunteer
cover, shall retain its cropland
classification for the period of time that
the cover is maintained or as otherwise
established by the Deputy
Administrator.

PART 1410—1991-1995
CONSERVATION RESERVE PROGRAM

13. The authority citation for 7 CFR
Part 1410 continues to read as follows:

Authority: 15 U.S.C. 714b and 714c; 16
U.S.C. 3831-3847.

14. The title of Part 1410 is amended
by removing ““1991-95"" and adding
19912002 in its place.

§1410.1 [Amended]

15. Section 1410.1 is amended by
adding, “‘as amended” after *‘Food
Security Act of 1985.”

§1410.2 [Amended]

16. Section 1410.2 is amended by:
removing the words “Soil Conservation
Service (SCS)” in paragraph (f)(2) and
adding ““NRCS” in their place; in
paragraph (h) removing the words
“Extension Service (ES)” and adding in
their place the words *‘Cooperative State
Research, Education, and Extension
Service (CSREES)”’; and redesignating
paragraphs (g) and (h) as (h) and (i)
respectively.

17. Section 1410.2 is further amended
by revising paragraphs (a) and (f)(1) and
adding a new paragraph (g), to read as
follows:

§1410.2 Administration.

(a) The regulations in this part will be
administered under the general
supervision and direction of the
Executive Vice President, Commodity
Credit Corporation (CCC), and the
Administrator, Farm Service Agency
(FSA), through the Deputy
Administrator for Farm Programs, FSA.
In the field, the regulations in this part
will be administered by the State and
county FSA committees (‘“‘State
committees” and ‘‘county committees,”
respectively).

* * * * *

(F)(1) The erosion index (El),
suitability of land for permanent
vegetative or water cover, factors for

determining the likelihood of improved
water quality, and adequacy of the
planned practice to achieve desired
objectives, shall be determined by the
Natural Resource Conservation Service
(NRCS) in accordance with the local
field office technical guide or other
guidelines deemed appropriate by the
NRCS, except that no such
determination by the NRCS shall
compel CCC to execute a contract which
CCC does not believe will serve the
purposes of the program established by
this part.

* * *

(g) State FSA committees, with NRCS,
may develop a State ranking process to
evaluate acreage based on State specific
goals and objectives. Such STC’s may
choose between developing a State
ranking process or utilizing a national
ranking process. States’ ranking
processes shall be developed based on
recommendations from State Technical
committees, follow national guidelines,
and be approved by the Deputy
Administrator.”

* * * * *

* *

§1410.3 [Amended]

18. Section 1410.3(b) is amended by:
removing the definition of “SCS”’;
placing the definition of “FSA” in its
correct alphabetical position; and in the
definition of “Highly erodible land”
removing “SCS” and adding “NRCS” in
its place.

19. Section 1410.3(b) is further
amended by adding, at its appropriate
alphabetical location, a new definition
for ““NRCS” and by revising the
definitions of “Contour grass strip”’,
“Filterstrip”’, and “FSA”, to read as
follows:

* * * * *

““Contour grass strip means a
vegetation area that follows the contour
of the land, whose width is determined
by the NRCS local office Field Office
Technical Guide and whose designation
is included as a contour grass strip by
a conservation plan required under this
part;”

* * * * *

“Filterstrip means a strip or area of
vegetation of a width determined
appropriate for the purpose by the
NRCS local office Field Office Technical
Guide;”

“FSA means the Farm Service Agency
of the United States Department of
Agriculture;”

* * * * *

“NRCS means the Natural Resources
Conservation Service of the United
States Department of Agriculture;”

* * * * *
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20. Section 1410.13 is amended by
adding paragraph (d) to read as follows:

§1410.13 Miscellaneous.
* * * * *

(d) Cropland acreage established and
maintained in vegetative cover under
CRP, including approved volunteer
cover, shall retain its cropland
classification for the period of time that
the cover is maintained or as otherwise
established by the Deputy
Administrator.

§1410.102 [Amended]

21. Section 1410.102 is amended in
paragraphs (a) and (b) by removing ‘3
years” and adding in its place ““1 year.”

§1410.103 [Amended]

22. Section 1410.103 is amended:

In paragraph (a)(1) by removing 1986
through 1990” and adding in its place
1992 through 1996";

In paragraph (b)(4) by removing the
word “exceeded” and adding in its
place the word ““adjusted” and by
removing “SCS”’ and adding in its place
“NRCS”;

In paragraph (c) by removing ““SCS”
wherever it appears and adding in its
place “NRCS”’; and

In paragraph (f)(2) by removing “‘part
703" and adding in its place “part 620".

§1410.111 [Amended]

23. Section 1410.111 is amended:

In paragraph (a) by adding after the
words ‘‘conservation district,” the
words ‘“‘or another source as approved
by the NRCS,” and

In paragraph (a) removing ““SCS” and
adding in its place “NRCS".

24. Section 1410.116 is amended by
revising paragraph (a)(5) to read as
follows:

§1410.116 Contract modifications.

(a * X *

(5) Terminate contracts enrolled in
CRP before January 1, 1995, which have
been in effect for at least 5 years.
Contract acreage located within an
average of 100 feet of a perennial stream
or other permanent waterbody, on
which a CRP easement is filed, that was
enrolled under the wetland eligibility
criteria established in signup periods 8
and 9, and contract acreage on which
there exist the following practices,
installed or developed as a result of
participation in the CRP or as otherwise
required by the NRCS local Field Office
Technical Guide, are not eligible for
termination prior to the expiration date
of the contract as provided in this
paragraph: grass waterways; filter strips;
shallow water areas for wildlife;
bottomland timber established on
wetlands; field windbreaks; and,
shelterbelts. In addition, for any land for

which an early termination is sought,
the land must have an El of 15 or less.
With respect to terminations under this
paragraph:

(i) The termination shall become
effective 60 days from the date the
participant(s) submit notification to CCC
of the participant’s desire to terminate
the contract;

(ii) Acreage terminated under this
provision is eligible to be re-offered for
CRP during future signup periods
providing the acreage otherwise meets
the eligibility criteria established for
that signup; and,

(iii) Participants shall be required to
meet conservation compliance
requirements of 7 CFR part 12 to the
extent applicable to other land.

* * * * *

Signed at Washington, DC, on August 19,

1996.

Bruce R. Weber,

Acting Administrator, Farm Service Agency
and Executive Vice President, Commodity
Credit Corporation.

[FR Doc. 96-21624 Filed 8—-26—96; 8:45 am]
BILLING CODE 3410-05-P

Agricultural Marketing Service

7 CFR Part 948
[Docket No. FV96-948-1 FIR]

Irish Potatoes Grown in Colorado;
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting as
a final rule, with a correction, the
provisions of an interim final rule that
established an assessment rate for the
Colorado Potato Administrative
Committee, Northern Colorado Office
(Area I1l) (Committee) under Marketing
Order No. 948 for the 1996-97 and
subsequent fiscal periods. The
Committee is responsible for local
administration of the marketing order
which regulates the handling of Irish
potatoes grown in Colorado.
Authorization to assess potato handlers
enables the Committee to incur
expenses that are reasonable and
necessary to administer the program.
EFFECTIVE DATE: Effective on July 1,
1996.

FOR FURTHER INFORMATION CONTACT:
Martha Sue Clark, Program Assistant,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, room
2523-S, Washington, DC 20090-6456,
telephone 202-720-9918, FAX 202—
720-5698, or Dennis L. West, Marketing

Specialist, Northwest Marketing Field
Office, Fruit and Vegetable Division,
AMS, USDA, Green-Wyatt Federal
Building, room 369, 1220 Southwest
Third Avenue, Portland, OR 97204,
telephone 503-326-2724, FAX 503—
326-7440. Small businesses may request
information on compliance with this
regulation by contacting: Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, room
2523-S, Washington, DC 20090-6456,
telephone 202-720-2491, FAX 202—
720-5698.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 97 and Order No. 948, both as
amended regulating the handling of
Irish potatoes grown in Colorado,
hereinafter referred to as the “order.”
The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, Colorado potato handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable potatoes
beginning July 1, 1996, and continuing
until amended, suspended, or
terminated. This rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
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Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 85 producers
of Colorado Area Il potatoes in the
production area and approximately 15
handlers subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. The majority of
Colorado Area Ill potato producers and
handlers may be classified as small
entities.

The Colorado potato marketing order
provides authority for the Committee,
with the approval of the Department, to
formulate an annual budget of expenses
and collect assessments from handlers
to administer the program. The
members of the Committee are
producers and handlers of Colorado
Area 1l potatoes. They are familiar with
the Committee’s needs and with the
costs for goods and services in their
local area and are thus in a position to
formulate an appropriate budget and
assessment rate. The assessment rate is
formulated and discussed in a public
meeting. Thus, all directly affected
persons have an opportunity to
participate and provide input.

In Colorado, both a State and a
Federal marketing order operate
simultaneously. The State order
authorizes promotion, including paid
advertising, which the Federal order
does not. All expenses in this category
are financed under the State order. The
jointly operated programs consume
about equal administrative time and the
two orders continue to split
administrative costs equally.

The Committee met on April 11, 1996,
and unanimously recommended 1996—
97 expenditures of $24,462.50 and an
assessment rate of $0.01 per
hundredweight of potatoes. In
comparison, last year’s budgeted
expenditures were $27,362.50. The
assessment rate of $0.01 is $0.01 less
than last year’s established rate. Major
expenditures recommended by the

Committee for the 1996-97 year include
$11,500 for the manager’s salary, $2,400
for rent, and $1,500 for office supplies,
the same as in 1995-96.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of Colorado Area Il potatoes.
Potato shipments for the year are
estimated at 1,450,750 hundredweight
which should provide $14,507.50 in
assessment income. Income derived
from handler assessments, interest, and
rent from the sublease of office space to
the State inspection service, along with
funds from the Committee’s authorized
reserve, will be adequate to cover
budgeted expenses. Funds in the reserve
will be kept within the maximum
permitted by the order.

An interim final rule regarding this
action was published in the June 12,
1996, issue of the Federal Register (61
FR 29635). That interim final rule added
§948.215 to establish an assessment rate
for the Committee. That rule provided
that interested persons could file
comments through July 12, 1996. No
comments were received.

While this rule will impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs will be offset by
the benefits derived by the operation of
the marketing order. Therefore, the AMS
has determined that this rule will not
have a significant economic impact on
a substantial number of small entities.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate is
effective for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or the
Department. Committee meetings are
open to the public and interested
persons may express their views at
those meetings. The Department will
evaluate Committee recommendations
and other available information to
determine whether modification of the
assessment rate is needed. Further
rulemaking will be undertaken as
necessary. The Committee’s 1996-97
budget and those for subsequent fiscal
periods will be reviewed and, as

appropriate, approved by the
Department.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

This final rule also adds a new
subpart heading—Handling Regulations
to the Code of Federal Regulations
immediately preceding § 948.386
Handling regulation.

Pursuant to 5 U.S.C. 553, it is also
found and determined that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The Committee needs to
have sufficient funds to pay its expenses
which are incurred on a continuous
basis; (2) the 1996-97 fiscal period
began on July 1, 1996, and the
marketing order requires that the rate of
assessment for each fiscal period apply
to all assessable potatoes handled
during such fiscal period; (3) handlers
are aware of this action which was
unanimously recommended by the
Committee at a public meeting and is
similar to other assessment rate actions
issued in past years; and (4) an interim
final rule was published on this action
and provided for a 30-day comment
period, and no comments were received.

List of Subjects in 7 CFR Part 948

Marketing agreements, Potatoes,
Reporting and recordkeeping
requirements.

Accordingly, the interim final rule
amending 7 CFR part 948 which was
published at 61 FR 29635 on June 12,
1996, is adopted as a final rule with the
following change:

PART 948—IRISH POTATOES GROWN
IN COLORADO

1. The authority citation for 7 CFR
part 947 continues to read as follows:

Authority: 7 U.S.C. 601-674.
2. Part 948 is amended by adding a

new subpart heading immediately
preceding §948.386 to read as follows:

Subpart—Handling Regulations

Dated: August 21, 1996.
Robert C. Keeney,
Director, Fruit and Vegetable Division.
[FR Doc. 96—21750 Filed 8—-26-96; 8:45 am]
BILLING CODE 3410-02-P
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DEPARTMENT OF JUSTICE
Immigration and Naturalization Service

8 CFR Part 301

[INS No. 1736-95]

RIN 1115-AE19

Acquisition of Citizenship; Equal

Treatment of Women in Conferring
Citizenship on Children Born Abroad

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Correction to the interim rule.

SUMMARY: This regulation contains
corrections to the interim regulation,
published Friday, July 5, 1996, at 61 FR
35111, establishing procedures for
certain United States citizen women to
confer citizenship on their children
born outside of the United States before
noon (Eastern Standard Time) May 24,
1934.

EFFECTIVE DATES: July 5, 1996.

FOR FURTHER INFORMATION CONTACT: Jane
B. Barker, Adjudications Officer,
Adjudications Branch, Immigration and
Naturalization Service, 425 | Street,
NW., Room 3214, Washington, DC
20536, telephone (202) 514-5014.

SUPPLEMENTARY INFORMATION: The
Immigration and Naturalization Service
(Service) published an interim rule in
the Federal Register on July 5, 1996, at
61 FR 35111 which became effective
upon date of publication. In the interim
rule persons residing outside the United
States are directed to ‘““‘take the oath of
allegiance abroad before any diplomatic
or consular officer of the United States
* * *7 This reference has been
removed because the Department of
State does not require an oath of
allegiance in connection with passport
applications.

Corrections

1. On page 35112, in the first column,
in the second paragraph, in the fourth
and fifth lines, remove the phrase: “for
an interview under oath concerning”
and insert the phrase: ““to make”.

2. 0n page 35112, in the second
column, in Part 301—Nationals and
Citizens of the United States at Birth, in
the table of contents, under ‘““Sec.”, the
reference to “301.0 Procedures.” is
corrected to ““301.1 Procedures.”

§301.1 [Corrected]

3. On page 35112, in the second
column, in §301.1(a)(2), in the fourth
line, the reference to *“301(H)” is
corrected to read: **301(h)”.

4. On page 35112, in the third
column, in paragraph (b)(2), in the

fourth and fifth lines, remove the phrase

“take the oath of allegiance’ and insert

the phrase: ““make his or her claim”.
Dated: August 22, 1996.

Doris Meissner,

Commissioner, Immigration and
Naturalization Service.

[FR Doc. 96-21804 Filed 8-26-96; 8:45 am]
BILLING CODE 4410-10-M

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 30
[Docket No. 96-19]
RIN 1557-AB17

FEDERAL RESERVE SYSTEM

12 CFR Part 208
[Docket No. R-0766]

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 364

RIN 3064-AB13

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

12 CFR Part 570
[No. 96-53]
RIN 1550-AA97

Interagency Guidelines Establishing
Standards for Safety and Soundness

AGENCIES: Office of the Comptroller of
the Currency, Treasury; Board of
Governors of the Federal Reserve
System; Federal Deposit Insurance
Corporation; and Office of Thrift
Supervision, Treasury.

ACTION: Final guidelines.

SUMMARY: The Office of the Comptroller
of the Currency (OCC), the Board of
Governors of the Federal Reserve
System (Board of Governors), the
Federal Deposit Insurance Corporation
(FDIC), and the Office of Thrift
Supervision (OTS) (collectively, the
agencies) are amending the Interagency
Guidelines Establishing Standards for
Safety and Soundness (Guidelines) to
include asset quality and earnings
standards. The Guidelines were adopted
pursuant to section 39 of the Federal
Deposit Insurance Act (FDI Act).
EFFECTIVE DATE: October 1, 1996.

FOR FURTHER INFORMATION CONTACT:
OCC: Emily R. McNaughton, National

Bank Examiner (202/874-5170), Office
of the Chief National Bank Examiner;
David Thede, Senior Attorney (202/874—
5210), Securities and Corporate
Practices Division; or Mark
Tenhundfeld, Senior Attorney (202/
874-5090), Legislative and Regulatory
Activities Division, Office of the
Comptroller of the Currency, 250 E
Street, SW, Washington, DC 20219.

Board of Governors: David Wright,
Project Manager (202/728-5854),
Division of Banking Supervision and
Regulation; Gregory A. Baer, Managing
Senior Counsel (202/452-3236), Legal
Division, Board of Governors of the
Federal Reserve System. For the hearing
impaired only, Telecommunication
Device for the Deaf (TDD), Dorothea
Thompson (202/452-3544), Board of
Governors of the Federal Reserve
System, 20th and C Streets, NW,
Washington, DC 20551.

FDIC: Robert W. Walsh, Manager,
Planning and Program Development
(202/898-6911) or Michael D. Jenkins,
Examination Specialist (202/898-6896),
Division of Supervision; or Susan
vandenToorn, Counsel (202/898-8707),
or Nancy L. Alper, Counsel (202/736—
0828), Legal Division, Federal Deposit
Insurance Corporation, 550 17th Street,
NW, Washington, DC 20429.

OTS: William Magrini, Senior Project
Manager (202/906-5744), Supervision
Policy; or Kevin Corcoran, Assistant
Chief Counsel (202/906—6962), or Teri
M. Valocchi, Counsel (Banking and
Finance) (202/906-7299), Chief
Counsel’s Office, Office of Thrift
Supervision, 1700 G Street, NW,
Washington, DC 20552.

SUPPLEMENTARY INFORMATION:
I. Background

A. Statutory Framework

Section 132 of the Federal Deposit
Insurance Corporation Improvement Act
of 1991 (FDICIA), Pub. L. 102-242,
amended the Federal Deposit Insurance
Act (FDI Act) by adding a new section
(section 39, codified at 12 U.S.C. 1831p—
1) that requires each Federal banking
agency to establish by regulation certain
safety and soundness standards for the
insured depository institutions and
depository institution holding
companies for which it is the primary
Federal regulator. As enacted in FDICIA,
section 39(b) of the FDI Act required the
agencies to establish standards by
regulation specifying a maximum ratio
of classified assets to capital and
minimum earnings sufficient to absorb
losses without impairing capital.

Section 318(a) of the Riegle
Community Development and
Regulatory Improvement Act of 1994
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(CDRIA), Pub. L. 103-325, which was
enacted on September 23, 1994,
eliminated the application of section 39
to depository institution holding
companies and replaced the
requirement that the agencies *‘specify”
guantitative asset quality and earnings
standards with a requirement that the
agencies prescribe standards, by
regulation or by guideline, relating to
asset quality and earnings that the
agencies determine to be appropriate.

B. Agencies’ Proposals

The agencies published a joint notice
of proposed rulemaking in the Federal
Register on November 18, 1993 (59 FR
60802) that solicited comment on
specific standards that would govern
numerous facets of a depository
institution’s operations, including
guantitative standards governing a
depository institution’s asset quality
and earnings. On July 10, 1995 (60 FR
35674), the agencies adopted: (1) final
guidelines in all areas except asset
quality and earnings; and (2) a final rule
establishing deadlines for submission
and review of safety and soundness
compliance plans which may be
required for failure to meet one or more
of the safety and soundness standards
adopted in the Guidelines.1 On the same
day (60 FR 35688), the agencies also
proposed revised guidelines concerning
asset quality and earnings standards to
address problems noted by many
commenters with the quantitative
standards. The primary concern of these
commenters was that it was impossible
to design quantitative standards that
would be appropriate for every
regulated institution. Because the
CDRIA clarified that quantitative
standards were not required, the
agencies proposed to replace the
guantitative standards with more
comprehensive qualitative standards
that emphasize monitoring, reporting,
and preventive or corrective action
appropriate to the size of the institution
and the nature and scope of its
activities.

The proposed asset quality standards
required an institution to identify
problem assets and estimate inherent
losses. The proposal also required an
institution to: (1) consider the size and
potential risks of material
concentrations of credit risk; (2)
compare the level of problem assets to
the level of capital and establish
reserves sufficient to absorb anticipated

1For the OCC, these Guidelines appear as
Appendix A to part 30; for the Board of Governors,
these Guidelines appear as Appendix D to part 208;
for the FDIC, these Guidelines appear as Appendix
A to part 364; and for the OTS, these Guidelines
appear as Appendix A to part 570.

losses on those and other assets; (3) take
appropriate corrective action to resolve
problem assets; and (4) provide periodic
asset quality reports to the board of
directors to assess the level of asset risk.
The proposal noted that the complexity
and sophistication of an institution’s
monitoring, reporting systems, and
corrective actions should be
commensurate with the size, nature, and
scope of the institution’s operations.

The agencies proposed earnings
standards requiring monitoring and
reporting systems similar to those
required in the standards for asset
quality. The proposed earnings
standards were intended to enhance
early identification and resolution of
problems. The standards required an
institution to compare its earnings
trends, relative to equity, assets, and
other common benchmarks, with its
historical experience and with the
earnings trends of its peers. The
proposed standards also provided that
an institution should: (1) evaluate the
adequacy of earnings given the
institution’s size, and complexity, and
the risk profile of the institution’s assets
and operations; (2) assess the source,
volatility, and sustainability of earnings;
(3) evaluate the effect of nonrecurring or
extraordinary income or expense; (4)
take steps to ensure that earnings are
sufficient to maintain adequate capital
and reserves after considering asset
quality and the institution’s rate of
growth; and (5) provide periodic reports
with adequate information for
management and the board of directors
to assess earnings performance.

I1. Discussion of Comments

The agencies received a total of 312
comments, some of which were sent to
more than one agency. Commenters
were overwhelmingly supportive of the
proposal, particularly its reliance on
qualitative and flexible standards in lieu
of the quantitative standards originally
proposed. Commenters noted that the
more flexible guidelines embodied in
the second proposed rule built upon a
depository institution’s own procedures
for monitoring, reporting, and taking
action with respect to asset quality and
earnings conditions. Commenters agreed
that well run institutions would not
have to alter their practices in order to
comply with the proposed standards.

Some commenters suggested
amendments to the proposal. One
commenter asked the agencies to clarify
how the proposed standards interact
with the examination process and the

2The Board of Governors received 14 comments,
while the OCC, FDIC, and OTS received 8, 6, and
3, respectively.

determination of CAMEL ratings.
Another commenter emphasized that
institutions need flexibility in
determining earnings benchmarks and
defining the appropriate peer group. A
third commenter suggested that the
agencies eliminate the earnings standard
directing each institution to evaluate the
effect of nonrecurring or extraordinary
income or expense. This commenter
believed such an evaluation was
effectively required by the separate
standard requiring the institution to
assess the source, volatility, and
sustainability of earnings. Finally, one
commenter asked that institutions be
given the option of complying with
guantitative standards.

I11. Final Guidelines

The agencies are adopting the asset
quality and earnings standards
substantially as proposed. These
qualitative standards are sufficiently
flexible to permit an institution to adopt
practices that are consistent with safe
and sound banking practices and that
are appropriate for the institution.
Moreover, the standards are designed to
prompt a depository institution to take
steps that will help identify emerging
problems in the institution.

The final rule makes two minor
changes to the asset quality standards.
First, the order of the steps a depository
institution is to take is rearranged to
reflect more accurately the appropriate
sequence of these steps. Second, the
final rule deletes the word “‘quality” in
the standard requiring periodic asset
reports (asset quality standard 6 in the
final guidelines). This change was made
to emphasize that the report is to
address each of the asset quality
standards, as appropriate, and not focus
solely on problem assets. In response to
the comment about the redundant
earnings standards, the final rule
combines the two standards concerning
the nonrecurring income and
sustainability of income. The agencies
agree that these standards need not be
listed separately, given the significant
overlap in what they address. A
discussion of the remaining comments
follows.

Impact on examinations and ratings.
The guidelines will not change the
examination process or the
determination of CAMEL ratings. These
guidelines represent the agencies’
longstanding expectation regarding an
institution’s management of asset
quality and earnings, and, as such, will
not require a change in the agencies’
examination procedures or the
determination of an institution’s rating.

Definition of peer group. The agencies
recognize that defining a peer group
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necessarily entails making decisions
about which criteria to use. The
guidelines identify equity and asset data
as two commonly used benchmarks in
defining a peer group and expressly
state that an institution may use other
commonly used benchmarks. The
agencies will be flexible in permitting
institutions to select criteria reasonably
designed to provide a meaningful peer
group comparison.

Quantitative standards. The agencies
have decided against returning to
guantitative standards in lieu of, or in
addition to, the standards proposed. The
agencies believe the standards
contained in the final guidelines will
encourage the adoption of practices that
are consistent with safe and sound
banking practices and that are
appropriate for a given institution.
Moreover, the agencies believe that
these standards will be more effective
than quantitative standards would be in
helping identify emerging problems in a
financial institution. However, even
though the agencies are not adopting
guantitative standards, the agencies will
continue to analyze asset quality ratios
and earnings levels, and trends thereof,
in assessing an institution.

IV. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the agencies hereby certify that
these guidelines will not have a
significant economic impact on a
substantial number of small entities.
Accordingly, a regulatory flexibility
analysis is not required. As is explained
more fully in the preamble to these
guidelines, the guidelines are designed
to illustrate what the agencies consider
to be steps that are consistent with safe
and sound banking practices while
preserving flexibility for an institution
to adopt a system that is appropriate for
its circumstances.

V. Executive Order 12866

The OCC and OTS have determined
that these final guidelines are not
significant regulatory actions for
purposes of Executive Order 12866.

VI. OCC and OTS: Unfunded Mandates
Reform Act of 1995 Statement

Section 202 of the Unfunded
Mandates Reform Act of 1995, Pub. L.
104-4 (Unfunded Mandates Act)
requires that an agency prepare a
budgetary impact statement before
promulgating any rule likely to result in
a Federal mandate that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector of $100 million or more
in any one year. If a budgetary impact

statement is required, section 205 of the
Unfunded Mandates Act also requires
an agency to identify and consider a
reasonable number of regulatory
alternatives before promulgating a rule.
The OCC and OTS have determined that
the final guidelines will not result in
expenditures by State, local, and tribal
governments, or by the private sector, of
$100 million or more in any one year.
Accordingly, the OCC and the OTS have
not prepared a budgetary impact
statement or specifically addressed any
regulatory alternatives. As discussed in
the preamble, the final guidelines
represent the standards applied by the
agencies in examining insured
depository institutions, and, therefore,
represent no change in the agencies’
policies and impose minimal new
Federal requirements.

List of Subjects
12 CFR Part 30

Administrative practice and
procedure, National banks, Reporting
and recordkeeping requirements, Safety
and soundness.

12 CFR Part 208

Accounting, Agriculture, Banks,
banking, Confidential business
information, Crime, Currency, Federal
Reserve System, Mortgages, Reporting
and recordkeeping requirements, Safety
and soundness, Securities.

12 CFR Part 364

Administrative practice and
procedure, Bank deposit insurance,
Banks, banking, Reporting and
recordkeeping requirements, Safety and
soundness.

12 CFR Part 570

Accounting, Administrative practices
and procedures, Bank deposit
insurance, Holding companies,
Reporting and recordkeeping
requirements, Savings associations,
Safety and soundness.

Office of the Comptroller of the Currency
12 CFR CHAPTER I

Authority and Issuance

For the reasons set forth in the joint
preamble, part 30 of chapter | of title 12
of the Code of Federal Regulations is
amended as follows:

PART 30—SAFETY AND SOUNDNESS
STANDARDS

1. The authority citation for part 30 is
revised to read as follows:
Authority: 12 U.S.C. 93a, 1831p-1.

2. The table of contents of appendix
A to part 30 is amended by adding

entries for 11.G. and Il.H. to read as
follows:

Appendix A to Part 30—Interagency
Guidelines Establishing Standards for
Safety and Soundness

Table of Contents

* * * * *
II * * *
G. Asset quality.
H. Earnings.

* * * * *

3. Item |1 of appendix A to part 30 is
amended by adding paragraphs G and H
to read as follows:

* * * * *

I1. Operational and Managerial
Standards

* * * * *

G. Asset quality. An insured
depository institution should establish
and maintain a system that is
commensurate with the institution’s
size and the nature and scope of its
operations to identify problem assets
and prevent deterioration in those
assets. The institution should:

1. Conduct periodic asset quality
reviews to identify problem assets;

2. Estimate the inherent losses in
those assets and establish reserves that
are sufficient to absorb estimated losses;

3. Compare problem asset totals to
capital;

4. Take appropriate corrective action
to resolve problem assets;

5. Consider the size and potential
risks of material asset concentrations;
and

6. Provide periodic asset reports with
adequate information for management
and the board of directors to assess the
level of asset risk.

H. Earnings. An insured depository
institution should establish and
maintain a system that is commensurate
with the institution’s size and the nature
and scope of its operations to evaluate
and monitor earnings and ensure that
earnings are sufficient to maintain
adequate capital and reserves. The
institution should:

1. Compare recent earnings trends
relative to equity, assets, or other
commonly used benchmarks to the
institution’s historical results and those
of its peers;

2. Evaluate the adequacy of earnings
given the size, complexity, and risk
profile of the institution’s assets and
operations;

3. Assess the source, volatility, and
sustainability of earnings, including the
effect of nonrecurring or extraordinary
income or expense;

4. Take steps to ensure that earnings
are sufficient to maintain adequate
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capital and reserves after considering
the institution’s asset quality and
growth rate; and

5. Provide periodic earnings reports
with adequate information for
management and the board of directors
to assess earnings performance.
* * * * *

Dated: May 21, 1996.
Eugene A. Ludwig,
Comptroller of the Currency.

Federal Reserve System
12 CFR CHAPTER Il
Authority and Issuance

For the reasons set forth in the joint
preamble, part 208 of chapter Il of title
12 of the Code of Federal Regulations is
amended as follows:

PART 208—MEMBERSHIP OF STATE
BANKING INSTITUTIONS IN THE
FEDERAL RESERVE SYSTEM
(REGULATION H)

1. The authority citation for part 208
continues to read as follows:

Authority: 12 U.S.C. 36, 248 (a) and (c),
321-338, 461, 481, 486, 601, 611, 1814,
1823(j), 18310, 1831p-1, 3906, 3909, 3310,
3331-3351, 15 U.S.C. 78b, 780-4(c)(5), 784,
780-1, 78w, 781(b), 781(i), and 1781(g).

2. The table of contents of appendix
D to part 208 is amended by adding
entries for 11.G. and II.H. to read as
follows:

Appendix D to Part 208—Interagency
Guidelines Establishing Standards for
Safety and Soundness

Table of Contents

* * * * *
II * * *
G. Asset quality.
H. Earnings.

* * * * *

3. Item Il of appendix D to part 208
is amended by adding paragraphs G and
H to read as follows:

* * * * *

11. Operational and Managerial
Standards

* * * * *

G. Asset quality. An insured
depository institution should establish
and maintain a system that is
commensurate with the institution’s
size and the nature and scope of its
operations to identify problem assets
and prevent deterioration in those
assets. The institution should:

1. Conduct periodic asset quality
reviews to identify problem assets;

2. Estimate the inherent losses in
those assets and establish reserves that
are sufficient to absorb estimated losses;

3. Compare problem asset totals to
capital;

4. Take appropriate corrective action
to resolve problem assets;

5. Consider the size and potential
risks of material asset concentrations;
and

6. Provide periodic asset reports with
adequate information for management
and the board of directors to assess the
level of asset risk.

H. Earnings. An insured depository
institution should establish and
maintain a system that is commensurate
with the institution’s size and the nature
and scope of its operations to evaluate
and monitor earnings and ensure that
earnings are sufficient to maintain
adequate capital and reserves. The
institution should:

1. Compare recent earnings trends
relative to equity, assets, or other
commonly used benchmarks to the
institution’s historical results and those
of its peers;

2. Evaluate the adequacy of earnings
given the size, complexity, and risk
profile of the institution’s assets and
operations;

3. Assess the source, volatility, and
sustainability of earnings, including the
effect of nonrecurring or extraordinary
income or expense;

4. Take steps to ensure that earnings
are sufficient to maintain adequate
capital and reserves after considering
the institution’s asset quality and
growth rate; and

5. Provide periodic earnings reports
with adequate information for
management and the board of directors
to assess earnings performance.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, June 14th, 1996.
William W. Wiles,

Secretary of the Board.

Federal Deposit Insurance Corporation
12 CFR CHAPTER 111

Authority and Issuance

For the reasons set forth in the joint
preamble, part 364 of chapter Il of title
12 of the Code of Federal Regulations is
amended as follows:

PART 364—STANDARDS FOR SAFETY
AND SOUNDNESS

1. The authority citation for part 364
continues to read as follows:

Authority: 12 U.S.C. 1819 (Tenth), 1831p-
1.

2. The table of contents of appendix
A to part 364 is amended by adding
entries for 11.G. and I1.H. to read as
follows:

Appendix A to Part 364—Interagency
Guidelines Establishing Standards for
Safety and Soundness

Table of Contents

* * * * *
II * X *
G. Asset quality.
H. Earnings.

* * * * *

3. Item |1 of appendix A to part 364
is amended by adding paragraphs G and
H to read as follows:

* * * * *

I1. Operational and Managerial
Standards

* * * * *

G. Asset quality. An insured
depository institution should establish
and maintain a system that is
commensurate with the institution’s
size and the nature and scope of its
operations to identify problem assets
and prevent deterioration in those
assets. The institution should:

1. Conduct periodic asset quality
reviews to identify problem assets;

2. Estimate the inherent losses in
those assets and establish reserves that
are sufficient to absorb estimated losses;

3. Compare problem asset totals to
capital;

4. Take appropriate corrective action
to resolve problem assets;

5. Consider the size and potential
risks of material asset concentrations;
and

6. Provide periodic asset reports with
adequate information for management
and the board of directors to assess the
level of asset risk.

H. Earnings. An insured depository
institution should establish and
maintain a system that is commensurate
with the institution’s size and the nature
and scope of its operations to evaluate
and monitor earnings and ensure that
earnings are sufficient to maintain
adequate capital and reserves. The
institution should:

1. Compare recent earnings trends
relative to equity, assets, or other
commonly used benchmarks to the
institution’s historical results and those
of its peers;

2. Evaluate the adequacy of earnings
given the size, complexity, and risk
profile of the institution’s assets and
operations;

3. Assess the source, volatility, and
sustainability of earnings, including the
effect of nonrecurring or extraordinary
income or expense;

4. Take steps to ensure that earnings
are sufficient to maintain adequate
capital and reserves after considering
the institution’s asset quality and
growth rate; and
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5. Provide periodic earnings reports
with adequate information for
management and the board of directors
to assess earnings performance.

* * * * *

By order of the Board of Directors.

Dated at Washington, D.C. this 13th day of
August 1996.

Federal Deposit Insurance Corporation.
Jerry L. Langley,
Executive Secretary.

Office of Thrift Supervision
12 CFR CHAPTER V
Authority and Issuance

For the reasons set forth in the joint
preamble, part 570 of chapter V of title
12 of the Code of Federal Regulations is
amended as follows:

PART 570—SUBMISSION AND REVIEW
OF SAFETY AND SOUNDNESS
COMPLIANCE PLANS AND ISSUANCE
OF ORDERS TO CORRECT SAFETY
AND SOUNDNESS DEFICIENCIES

1. The authority citation for part 570
continues to read as follows:

Authority: 12 U.S.C. 1831p-1.

2. The table of contents of appendix
A to part 570 is amended by adding
entries for 11.G. and Il.H. to read as
follows:

Appendix A to Part 570—Interagency
Guidelines Establishing Standards for
Safety and Soundness

Table of Contents

* * * * *
II * * *
G. Asset quality.
H. Earnings.

* * * * *

3. Item Il of appendix A to part 570
is amended by adding paragraphs G and
H to read as follows:
* * * * *

1. Operational and Managerial Standards
* * * * *

G. Asset quality. An insured
depository institution should establish
and maintain a system that is
commensurate with the institution’s
size and the nature and scope of its
operations to identify problem assets
and prevent deterioration in those
assets. The institution should:

1. Conduct periodic asset quality
reviews to identify problem assets;

2. Estimate the inherent losses in
those assets and establish reserves that
are sufficient to absorb estimated losses;

3. Compare problem asset totals to
capital;

4. Take appropriate corrective action
to resolve problem assets;

5. Consider the size and potential
risks of material asset concentrations;
and

6. Provide periodic asset reports with
adequate information for management
and the board of directors to assess the
level of asset risk.

H. Earnings. An insured depository
institution should establish and
maintain a system that is commensurate
with the institution’s size and the nature
and scope of its operations to evaluate
and monitor earnings and ensure that
earnings are sufficient to maintain
adequate capital and reserves. The
institution should:

1. Compare recent earnings trends
relative to equity, assets, or other
commonly used benchmarks to the
institution’s historical results and those
of its peers;

2. Evaluate the adequacy of earnings
given the size, complexity, and risk
profile of the institution’s assets and
operations;

3. Assess the source, volatility, and
sustainability of earnings, including the
effect of nonrecurring or extraordinary
income or expense;

4. Take steps to ensure that earnings
are sufficient to maintain adequate
capital and reserves after considering
the institution’s asset quality and
growth rate; and

5. Provide periodic earnings reports
with adequate information for
management and the board of directors
to assess earnings performance.

* * * * *
Dated: June 3, 1996.
John F. Downey,
Executive Director, Supervision.
[FR Doc. 96-21590 Filed 8-26-96; 8:45 am]

BILLING CODE 4810-33-P, 6210-01-P, 6714-01-P,
6720-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Parts 27 and 29
[Docket No. 28008; Amdt. 27-33, 29-40]
RIN 2120-AF65

Rotorcraft Regulatory Changes Based
on European Joint Airworthiness
Requirement; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: This document contains a
correction to the final rule published in
the Federal Register on May 10, 1996
(61 FR 21904). That final rule amended
the airworthiness standards for normal

and transport category rotorcraft under
parts 27 and 29 of Title 14, Code of
Federal Regulations (CFR) relating to
performance systems, propulsion and
airframes.

FOR FURTHER INFORMATION CONTACT:
Carroll Wright, (817) 222-5120.

Need for Correction

In the final rule document (FR Doc.
96-11493) published in the Federal
Register on May 10, 1996, (61 FR
21904), on page 21908, at the end of the
first column, Item No. 14 is corrected to
read as follows:

14. Section 29.1305 is amended by
redesignating existing paragraphs (a)(6)
through (a)(25) as paragraphs (a)(7)
through (a)(26), by adding a new
paragraph (a)(6), and by changing the
words “paragraph (a)(13)” in the text of
redesignated paragraph (a)(13) to read as
“paragraph (a)(14)”.

§29.1305 [Corrected]

(a) * X *

(6) An oil pressure indicator for each
pressure-lubricated gearbox.

* * * * *

(13) A tachometer for each engine
that, if combined with the applicable
instrument required by paragraph
(2)(14) of this section, indicates rotor
r.p.m. during autorotation.

* * * * *

Issued in Washington, DC, on August 22,

1996.

Donald P. Byrne,

Assistant Chief Counsel for Regulations.
[FR Doc. 9621853 Filed 8—-26-96; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 902

50 CFR Part 622

[Docket No. 950316075-6222-03; 1.D.
022696A]

RIN 0648—-AH86

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Golden
Crab Fishery Off the Southern Atlantic
States; Initial Regulations; OMB
Control Numbers

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement the approved measures of
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the Fishery Management Plan for the
Golden Crab Fishery of the South
Atlantic Region (FMP) and to revise the
definition of fish trap applicable in the
exclusive economic zone (EEZ) off the
southern Atlantic states. This rule
restricts the harvest or possession of
golden crab in or from the EEZ off the
southern Atlantic states and controls
access to the fishery. In addition, NMFS
informs the public of the approval by
the Office of Management and Budget
(OMB) of the collection-of-information
requirements contained in this rule and
publishes the OMB control numbers for
these collections. The intended effect of
this rule is to conserve and manage the
golden crab fishery.

EFFECTIVE DATES: September 26, 1996;
except that the amendments to 15 CFR
part 902, 50 CFR 622.1, 622.2, 622.4(d),
and 622.7(b) and the additions 50 CFR
622.17 (b) through (f) and (h) are
effective August 27, 1996; and the
amendments to 50 CFR 622.4(a)(4),
622.5, 622.6, 622.7 (a) and (c), and
622.40(a)(3) and the additions 50 CFR
622.7(z), 622.17 (a), (9), (i), and (j), and
622.45(f) (2) through (4) are effective
October 28, 1996.

ADDRESSES: Comments regarding the
collection-of-information requirements
contained in this rule should be sent to
Edward E. Burgess, Southeast Regional
Office, NMFS, 9721 Executive Center
Drive N., St. Petersburg, FL 33702, and
to the Office of Information and
Regulatory Affairs, OMB, Washington,
DC 20503 (Attention: NOAA Desk
Officer).

FOR FURTHER INFORMATION CONTACT:
Peter J. Eldridge, 813-570-5305.
SUPPLEMENTARY INFORMATION: The FMP
was prepared by the South Atlantic
Fishery Management Council (Council)
under the authority of the Magnuson
Fishery Conservation and Management
Act (Magnuson Act). The background
and rationale for the measures in the
FMP, and the rationale for the
disapproval at the proposed rule stage of
the measure that would have required
100 percent of the owners or operators
of permitted vessels to maintain and
submit vessel logbook information, were
contained in the preamble to the
proposed rule (61 FR 16076, April 11,
1996) and are not repeated here.

Comments and Responses

Comment: The U.S. Fish & Wildlife
Service stated that it had participated in
the development of the golden crab FMP
and recommends its approval and
implementation.

Response: NMFS agrees.

Comment: The Council reiterated its
support for the FMP. The Council

emphasized that the FMP was necessary
to protect the biological integrity of the
golden crab resource and to maintain
economic and social benefits from the
fishery by establishing a controlled
access program. The Council remains
concerned about the potential for
overfishing this resource. Finally, the
Council disagrees with NMFS
concerning the mandatory 100 percent
logbook action that NMFS disapproved.

Response: NMFS agrees with the
Council concerning the need for the
FMP. As stated in the proposed rule,
NMPFS intends to select 100 percent of
vessels for sampling until circumstances
change. NMFS believes that the
Southeast Regions’ Science and
Research Director (SRD) should
determine the sampling protocol for this
fishery.

Comment: Four fishing companies
and one seafood retailer, located in
Florida, strongly supported the golden
crab FMP. They noted that this is a new
fishery and they prefer that NMFS act
before overfishing occurs or conflicts
arise among user groups.

Response: NMFS agrees.

Comment: Five golden crab fishermen
strongly supported the FMP. They noted
the opportunity to manage a resource
from the fishery’s inception. They are
concerned about the golden crab
resource and strongly support
management to prevent future problems.

Response: NMFS agrees.

Comment: One golden crab consumer
reported she supports the FMP because
it will prevent depletion of the resource.

Response: NMFS agrees.

Comment: A citizen concerned about
overfishing strongly supported the FMP.
He noted the importance of protecting
the golden crab resource and
biodiversity. He also stated that the FMP
would protect fishermen by minimizing
the possibility of overfishing.

Response: NMFS agrees.

An early participant in the golden
crab fishery made a number of
comments, summarized as follows:

Comment: The 18-month transition
period for evaluation of the use of wire
cable for mainlines and buoy lines is
needed. Eliminating wire cable may
actually increase, rather than decrease,
the risk of habitat damage.

Response: NMFS supports the
evaluation period to determine the
effects of wire cable.

Comment: The requirement that all
golden crabs be landed whole is too
restrictive. Specifically, taking females
and undersized males is an unlikely
problem because processing them
would not be profitable. Also, it would
not be profitable to operate large
processing vessels in this fishery; thus,

the Council should allow at-sea
processing. Finally, the quality and
value of golden crab processed at sea
would be greater than crabs landed alive
and whole.

Response: NMFS agrees with the
Council’s position that landing crabs
whole is necessary to ensure that
females and undersized crabs are not
taken.

Comment: The commenter questioned
the necessity of owning a vessel in order
to obtain a permit.

Response: Among the factors
considered by the Council in
determining the criteria for initial
permits is current participation in the
fishery. NMFS concurs in the Council’s
use of the requirement as an indication
of current participation in the fishery.

Comment: The middle zone should be
combined with the northern zone for
fishing purposes.

Response: The Council decided to
establish three zones based on historical
fishing patterns, an estimate of the
potential number of fishermen that
would select each zone, and the
probable abundance of golden crab in
each zone. The southern zone is the
Florida Keys area which has a very
narrow shelf. Consequently, most
fishermen in this area have relatively
small vessels. These fishermen exploit a
number of species including golden
crab, which is taken most often during
the warmer months of the year. The
potential for user conflict is greatest in
this area because the narrow shelf
concentrates users in the same area.
Fishermen in the Florida Keys were
particularly concerned about unfair
competition with large vessels.

The middle zone is the east coast of
Florida north of Miami. The shelf is also
relatively narrow in this area. In
addition, fewer fishing opportunities
exist here than in the southern zone.
The relatively small vessels that fish in
this zone are heavily dependent upon
the golden crab resource. Again,
fishermen in this zone were concerned
about unfair competition with larger
vessels.

The northern zone is much larger than
either the southern or middle zones and
fishing grounds are much further
offshore. Sea and weather conditions are
more severe in this zone. Consequently,
larger vessels are required for fishing
operations in this area. Because of the
sparse catch data for the northern zone,
less is known concerning the abundance
of golden crab. However, if abundance
is proportional to area, there may be
more crabs available in this zone.

The Council wishes to minimize user
conflict, especially between smaller and
larger vessels. Since fishermen in the
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southern and middle zones have
relatively small vessels and a narrow
area to fish, separating the southern and
middle zones from the northern zone
will minimize user conflict and avoid
unfair competition. Because historical
fishing patterns (and opportunities) are
substantially different between the
southern and middle zones, separating
these areas is appropriate.

In the spring of 1995, an analysis of
the Florida golden crab catch data
revealed that most vessels in the golden
crab fishery were small and fished
either in the middle or southern zones.
At that time, several owners of large
vessels had expressed their intent to
conduct preliminary fishing operations
in the northern zone. Because of this
possibility, the Council established the
September 1, 1995, qualifying criterion.
The Council did not constrain any
vessel concerning selection of a fishing
zone because of the low number of large
vessels involved, although it was hoped
that the large vessels would select the
northern zone. If this occurs, user
conflict will be minimized in the other
zones and additional catch data will be
obtained from the northern zone. For
the reasons summarized above, NMFS
agrees with the Council’s separation of
the middle and northern zones.

Comment: A minimum size limit
could be required in the future.

Response: The Council and NMFS
agree. If required, a minimum size limit
may be implemented under the FMP’s
framework procedure for new
management measures.

Comment: A quota is not necessary at
this time.

Response: The Council and NMFS
agree and note that, if necessary, a quota
may be implemented under the
framework procedure.

Comment: The commenter supports
the FMP.

Response: NMFS agrees.

Comment: Another commenter
believes that NMFS will not require
vessel logbooks for the golden crab
fishery. Specifically, NMFS has
disapproved the mandatory vessel
logbook action and logbooks are
necessary to determine the status of the
fishery.

Response: NMFS agrees that logbooks
are necessary to monitor the fishery, but
disagrees that the sampling levels are an
appropriate matter for the Council to
decide. NMFS intends initially to select
100 percent of vessels for logbook
reporting and continue this level of
sampling as long as necessary. If
circumstances change, or a better
sampling procedure is developed,
NMFS needs the flexibility to

implement a more efficient sampling
protocol.

Comment: A fisherman reported that
he had caught golden crabs since the
control date but implied that he would
not qualify for a permit because he did
not catch sufficient crabs prior to
September 1, 1995, to obtain a permit.
He believes his exclusion from the
fishery is unfair.

Response: The Council originally
announced a control date of April 7,
1995. However, during the public
hearing process it became evident that
the number of participants was
increasing rapidly off the east coast of
Florida, but only a few vessels were
fishing north of Florida (northern zone).
The Council relaxed the original control
date by adding a second criterion for
entry; namely, a vessel owner who
documents landings of 2,500 Ib by
September 1, 1995, would be eligible for
a commercial vessel permit for the
fishery. This was designed to provide
vessel owners an additional 5 months to
qualify for entry. The Florida fish trip
ticket records indicate that most golden
crab fishermen can catch one to several
thousand pounds per trip (average trips
run 3 to 4 days). Accordingly, such
fishermen could easily catch the
required 2,500 Ibs within the additional
five months allowed by the Council’s
extended qualifying date.

Changes From the Proposed Rule

Since the proposed rule was
published, NMFS, as part of the
President’s Regulatory Reinvention
Initiative, consolidated most of its
fishery regulations for the Southeast
Region into 50 CFR part 622 (61 FR
34930, July 3, 1996). Accordingly, this
final rule, instead of adding a new part
to title 50 of the CFR to implement the
FMP as proposed by the Council and
approved by NMFS, implements the
FMP by amending 50 CFR part 622. As
a result, general provisions that are
common to all federally managed
fisheries in the Southeast Region,
already contained in part 622, are not
included in this final rule. In addition,
minor changes in language have been
made to conform to the standards in
part 622. Substantive changes from the
proposed rule are as follows.

The proposed rule would have
allowed 90 days from the date of
publication of the final rule before
vessel permits would be required in the
fishery. NMFS now finds that it can
issue initial vessel permits earlier than
previously anticipated. Accordingly, the
final rule requires that vessel permits be
obtained within 60 days after the date
of publication of this final rule.

Because the eligibility requirements
for initial vessel permits can be met
only by owners, the option for either the
owner or the operator to apply for a
permit is removed—only vessel owners
may apply for a permit.

At §622.17(b), the final rule clarifies
that the use of landings records to
establish qualifications for an initial
vessel permit is restricted to either the
owner of a vessel at the time of the
landings or to a subsequent owner of
that vessel. That is, landings records
may be transferred only in connection
with a change of ownership of the
harvesting vessel.

Language is added to clarify the time
frame during which the Director,
Southeast Region, NMFS (RD), will
advise an applicant for a vessel permit
that he or she has not met the eligibility
criteria.

For consistency and clarification,
NMFS extends the prohibition at
8622.7(b), regarding falsification of
information on or submitted with a
permit application, to information on or
submitted with a request for transfer of
a permit.

Under NOAA Administrative Order
205-11, 7.01, dated December 17, 1990,
the Under Secretary for Oceans and
Atmosphere has delegated to the
Assistant Administrator for Fisheries,
NOAA, the authority to sign material for
publication in the Federal Register.

Classification

The RD, with concurrence by the
NOAA Assistant Administrator for
Fisheries, determined that the FMP is
necessary for the conservation and
management of the golden crab fishery
off the southern Atlantic states and that
it is consistent with the Magnuson Act
and other applicable laws, with the
exception of the measure that was
previously disapproved. See the
proposed rule for a discussion of the
disapproved measure.

This final rule has been determined to
be not significant for purposes of E.O.
12866.

The Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration that the
proposed rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities.
The reasons for this certification were
published in the preamble to the
proposed rule (61 FR 16076, April 11,
1996) and are not repeated here. As a
result, a regulatory flexibility analysis
was not prepared.

Notwithstanding any other provision
of law, no person is required to respond
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to, nor shall a person be subject to, a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act (PRA) unless that
collection of information displays a
currently valid OMB control number.

This rule contains collection-of-
information requirements subject to the
PRA—namely, (1) initial vessel permit
applications, (2) vessel permit renewals,
(3) vessel permit appeals, (4) dealer
permit applications, (5) vessel reports,
(6) dealer reports, (7) notification
requirements for purposes of
accommodating observer coverage, (8)
notification requirements for vessels
transiting golden crab zones, (9) gear
identification, and (10) vessel
identification. The existing vessel
identification requirements contained in
50 CFR 622.6(a)(1)(i) and (a)(2) are made
applicable to a vessel in the golden crab
fishery by requiring such vessel to
obtain a permit—each vessel for which
a permit has been issued under 50 CFR
622.4 or 622.17 is required to comply
with those requirements. These
collections have been approved by OMB
under OMB control numbers as follows:
Items (1) through (4), (7), and (8)—
0648-0205; item (5)—0648-0016; item
(6)—0648-0013; item (9)—0648-0305,
and item (10)—0648-0306. The public
reporting burdens for these collections
of information are estimated to average
20, 20, 30, 15, 10, 15, 3, 2, 7, and 45
minutes per response, respectively,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collections of
information. Send comments regarding
these reporting burden estimates or any
other aspect of the collections of
information, including suggestions for
reducing the burdens, to NMFS and
OMB (see ADDRESSES).

The publication of the OMB control
numbers for approved collection-of-
information requirements at 15 CFR part
902, and the addition to the table of
FMPs implemented under part 622 are

to 5 U.S.C. 553(d), are not subject to a
delay in effective date. The revision of
the definition of ““fish trap,” while a
substantive rule, relieves a restriction
and, pursuant to 5 U.S.C. 553(d)(1), is
not subject to a delay in effective date.
The addition to the regulations at 50
CFR 622.17(b) through (f) and (h), and
the amendments to the associated
provisions at 50 CFR 622.4(d) and
622.7(b), set forth administrative
procedures and authority necessary for
timely implementation of the controlled
access program for commercial vessel
permits. Consistent with the FMP, these
regulations require that applications for
initial vessel permits be submitted
within 30 days after the date of
publication of this rule in the Federal
Register. The class of persons affected
by the controlled access program is very
small, and all such affected persons
should be aware of the provisions of the
controlled access system, including the
vessel permit requirements and, in
particular, the time provided for permit
application. Virtually all affected
commercial golden crab fishermen have
been involved fully in the Council
process of developing the FMP, which
included numerous public hearings
with opportunities for being informed of
and commenting on the Council’s
proposed management measures. It is
extremely unlikely that any persons
affected by the controlled access
program are unaware of the terms of the
FMP, or the timing aspects of its
implementation. It is also unlikely that
any affected persons will require
additional time to adjust to this
regulation. Rather, virtually all industry
participants are anticipating
implementation of the FMP and are
ready to apply for their vessel and
dealer permits. Furthermore, NMFS can
identify virtually all eligible fishermen
for this golden crab fishery and will give
actual notice to those individuals
immediately upon filing of this final
rule with the Office of the Federal
Register. Accordingly, a period of
delayed effectiveness for the
administrative procedures for

It is noted that the administrative
procedures for implementing the
controlled access system involve
references to the definitions added to 50
CFR 622.2. For these reasons, the
Assistant Administrator for Fisheries,
NOAA, finds that, pursuant to 5 U.S.C.
553(d)(3), good cause exists to waive the
30-day delay in effective date of the
amendments to 50 CFR 662.2, 622.4(d)
and 622.7(b) and the addition of 50 CFR
622.17(b) through (f) and (h). To allow
time for determination of permit
eligibility and issuance of permits,
NMFS makes the provisions of this final
rule that require permits, or that are
dependent on the possession of a
permit, effective October 28, 1996.

List of Subjects
15 CFR Part 902

Reporting and recordkeeping
requirements.

50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: August 21, 1996.
C. Karnella,

Acting Deputy Assistant Administrator for
Fisheries, National Marine Fisheries Service.

For the reasons set out in the
preamble, 15 CFR part 902 and 50 CFR
part 622 are amended as follows:

PART 902—NOAA INFORMATION
COLLECTION REQUIREMENTS UNDER
THE PAPERWORK REDUCTION ACT:
OMB CONTROL NUMBERS

1. The authority citation for part 902
continues to read as follows:

Authority: 44 U.S.C. 3501 et seq.

2. Effective August 27, 1996, in
§902.1, paragraph (b) table, in the
entries for 50 CFR, the following entries
are added in numerical order to read as
follows:

§902.1 OMB control numbers assigned
pursuant to the Paperwork Reduction Act.

not substantive rules within the implementing the controlled access * * * *oo*
meaning of 5 U.S.C. 553 and, pursuant system in this instance is unnecessary. (b)y* * *
Current
OMB con-
) . . . . . trol number
CFR part or section where the information collection requirement is located (all numbers
begin with
0648-)
* * * * * * *
50 CFR
* * * * * * *
B22.10 .ttt ettt ettt et et 1 et beh A e et et e bt oA A s e At et ettt h e A eA At s bttt h e s e A et et et bt h et a ettt ettt a s ettt et s e s -0205
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Current
OMB con-
CFR part or section where the information collection requirement is located (t;ﬁlnnuunTbt;?;
begin with
0648-)
* * * * * * *
(22 N A PP P TR RO PPPPPRRTPRIN —-0205
PART 622—FISHERIES OF THE Authority: 16 U.S.C. 1801 et seq. §622.1 Purpose and Scope
* * * *
/CA:%_RAI?\FI_IE?N GULF, AND SOUTH 4.1n §622.1, table 1, effective August
27, 1996, the following entry is added
3. The authority citation for part 622 in alphabetical order to read as follows:
continues to read as follows:
TABLE 1.—FMPsS IMPLEMENTED UNDER PART 622
Respon-
sible Fish- :
FMP title ery Man- Geogrrgghlcal
agement
council(s)
FMP for the Golden Crab Fishery of the South Atlantic REGION ...........cociiiiiiiiiii e SAFMC South Atlantic
* * * * * * *

5. In §622.2, effective August 27,
1996, in the definition of ““Fish trap”,
paragraph (3) is revised and definitions
of “Golden crab” and ““Golden crab
trap’ are added in alphabetical order to
read as follows:

§622.2 Definitions and acronyms.
* * * * *

Fish trap * * *

(3) In the South Atlantic EEZ, a trap
and its component parts (including the
lines and buoys), regardless of the
construction material, used for or
capable of taking fish, except a sea bass
pot, a golden crab trap, or a crustacean
trap (that is, a type of trap historically
used in the directed fishery for blue
crab, stone crab, red crab, jonah crab, or
spiny lobster and that contains at any
time not more than 25 percent, by
number, of fish other than blue crab,
stone crab, red crab, jonah crab, and
spiny lobster).

* * * * *

Golden crab means the species
Chaceon fenneri, or a part thereof.

Golden crab trap means any trap used
or possessed in association with a
directed fishery for golden crab in the
South Atlantic EEZ, including any trap
that contains a golden crab in or from
the South Atlantic EEZ or any trap on

board a vessel that possesses golden
crab in or from the South Atlantic EEZ.

* * * * *

6. In §622.4, effective October 28,
1996, the first sentence of paragraph
(a)(4) and, effective August 27, 1996, the
first sentence of paragraph (d) are
revised to read as follows:

8622.4 Permits and fees.

(a) * X *

(4) * * * For a dealer to receive Gulf
reef fish, golden crab harvested from the
South Atlantic EEZ, South Atlantic
snapper-grouper, or wreckfish, a dealer
permit for Gulf reef fish, golden crab,
South Atlantic snapper-grouper, or
wreckfish, respectively, must be issued
to the dealer. * * *

* * * * *

(d) * * * Afee is charged for each
permit application submitted under
paragraph (b) of this section or under
§622.17(d) and for each fish trap or sea
bass pot identification tag required
under §622.6(b)(1)(i). * * *

*

* * * *

7.1n 8622.5, effective October 28,
1996, the text of paragraph (a)(2) is
redesignated as paragraph (a)(2)(i); the
heading of paragraph (a)(2) is revised,;
and paragraphs (a)(1)(v), (a)(2)(ii), and
(c)(6) are added to read as follows:

§622.5 Recordkeeping and reporting.

* * * * *

(a) * * *

1) * X *x

(v) South Atlantic golden crab. The
owner or operator of a vessel for which
a commercial permit for golden crab has
been issued, as required under
§622.17(a), who is selected to report by
the SRD must maintain a fishing record
on a form available from the SRD.

(2) Reporting deadlines. * * *

(ii) Reporting forms required in
paragraph (a)(1)(v) of this section must
be submitted to the SRD postmarked not
later than 30 days after sale of the
golden crab offloaded from a trip. If no
fishing occurred during a calendar
month, a report so stating must be
submitted on one of the forms
postmarked not later than 7 days after
the end of that month. Information to be
reported is indicated on the form and its
accompanying instructions.

* * * * *

C***

(6) South Atlantic golden crab. A
dealer who receives from a fishing
vessel golden crab harvested from the
South Atlantic EEZ and who is selected
by the SRD must provide information on
receipts of, and prices paid for, South
Atlantic golden crab to the SRD at
monthly intervals, postmarked not later
than 5 days after the end of each month.
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Reporting frequency and reporting
deadlines may be modified upon
notification by the SRD.

* * * * *

8. In §622.6, effective October 28,
1996, in paragraph (a)(1)(i) introductory
text, the reference ‘8§ 622.4" is removed
and the reference “§622.4 or §622.17"
is added in its place; in the first
sentence of paragraph (c) and in
paragraph (d), the phrase *‘a golden crab
trap,” is added after “‘a fish trap,”; a
sentence is added at the end of
paragraph (b)(1)(ii); and a sentence is
added at the end of paragraph (b)(2)(ii)
to read as follows:

§622.6 Vessel and gear identification.
* * * * *

b * X *

1 * X *

(it) * * * A golden crab trap used or
possessed in the South Atlantic EEZ or
on board a vessel with a commercial
permit for golden crab must have the
commercial vessel permit number
permanently affixed so as to be easily
distinguished, located, and identified;
an identification tag issued by the RD
may be used for this purpose but is not
required.

2***

(if) * * * However, no color code is
required on a buoy attached to a golden
crab trap.

* * * * *

9. In §622.7, effective August 27,
1996, paragraph (b) is revised; effective
September 26, 1996, paragraphs (w),(x),
and (y) are added; and effective October
28, 1996, paragraphs (a) and (c) are
revised and paragraph (z) is added to
read as follow:

§622.7 Prohibitions.

(a) Engage in an activity for which a
valid Federal permit is required under
§622.4 or §622.17 without such permit.

(b) Falsify information on a permit
application or submitted with such
application, as specified in §622.4 (b) or
(g) or §622.17.

(c) Fail to display a permit or
endorsement, as specified in §622.4(i)
or §622.17(g).

* * * * *

(w) Fail to comply with the
requirements for observer coverage as
specified in §622.10.

(x) Assault, resist, oppose, impede,
intimidate, or interfere with a NMFS-
approved observer aboard a vessel.

(y) Prohibit or bar by command,
impediment, threat, coercion, or refusal
of reasonable assistance, an observer
from conducting his or her duties
aboard a vessel.

(z) Fish for or possess golden crab in
or from a designated fishing zone of the

South Atlantic EEZ other than the zone
for which the vessel is permitted, as
specified in §622.17(h).

10. Effective September 26, 1996,
§622.8 is added to subpart A to read as
follows:

§622.8 At-sea observer coverage.

(a) If a vessel’s trip is selected by the
SRD for observer coverage, the owner or
operator of a vessel for which a
commercial permit for golden crab has
been issued, as required under
§622.17(a), must carry a NMFS-
approved observer.

(b) When notified in writing by the
SRD that his or her vessel has been
selected to carry an NMFS-approved
observer, an owner or operator must
advise the SRD in writing not less than
5 days in advance of each trip of the
following:

(1) Departure information (port, dock,
date, and time).

(2) Expected landing information
(port, dock, and date).

(c) An owner or operator of a vessel
on which a NMFS approved observer is
embarked must:

(1) Provide accommodations and food
that are equivalent to those provided to
the crew.

(2) Allow the observer access to and
use of the vessel’s communications
equipment and personnel upon request
for the transmission and receipt of
messages related to the observer’s
duties.

(3) Allow the observer access to and
use of the vessel’s navigation equipment
and personnel upon request to
determine the vessel’s position.

(4) Allow the observer free and
unobstructed access to the vessel’s
bridge, working decks, holding bins,
weight scales, holds, and any other
space used to hold, process, weigh, or
store golden crab.

(5) Allow the observer to inspect and
copy the vessel’s log, communications
logs, and any records associated with
the catch and distribution of golden crab
for that trip.

11. Effective August 27, 1996,
§622.17, is added to subpart B to read
as follows:

8§622.17 South Atlantic golden crab
controlled access.

(a) [Reserved]

(b) Initial eligibility. A vessel is
eligible for an initial commercial vessel
permit for golden crab if the owner
meets the documentation requirements
described in paragraph (c) of this
section substantiating his or her
landings of golden crab harvested from
the South Atlantic EEZ in quantities of
at least 600 Ib (272 kg) by April 7, 1995,

or at least 2,500 Ib (1,134 kg) by
September 1, 1995. Only the owner of

a vessel at the time landings occurred
may use those landings to meet the
eligibility requirements described in
this paragraph, except if that owner
transferred the right to use those
landings to a subsequent owner in
writing as part of the vessel’s sales
agreement. If evidence of such
agreement is provided to the RD, the
subsequent owner may use those
landings to meet the eligibility
requirements instead of the owner of the
vessel at the time the landings occurred.

(c) Documentation of eligibility. The
documentation requirements described
in this paragraph are the only acceptable
means for an owner to establish a
vessel’s eligibility for an initial permit.
Failure to meet the documentation
requirements, including submission of
data as required, will result in failure to
qualify for an initial commercial vessel
permit. Acceptable sources of
documentation include: Landings
documented by the trip ticket systems of
Florida or South Carolina as described
in paragraph (c)(1) of this section and
data substantiating landings that
occurred prior to establishment of the
respective trip ticket systems or
landings that occurred in North Carolina
or Georgia as described in paragraph
(c)(2) of this section.

(1) Trip ticket data. NMFS has access
to records of golden crab landings
reported under the trip ticket systems in
Florida and South Carolina. No further
documentation or submission of these
records is required if the applicant was
the owner of the harvesting vessel at the
time of the landings documented by
these records. An applicant will be
given printouts of trip ticket records for
landings made when the applicant
owned the harvesting vessel, and an
applicant will have an opportunity to
submit records of landings he or she
believes should have been included on
such printouts or to clarify allocation of
landings shown on such printouts.
Landings reported under these trip
ticket systems and received by the
respective states prior to December 31,
1995, with such adjustments/
clarifications for landings for which
there is adequate documentation that
they should have been included on the
printouts, are conclusive as to landings
in the respective states during the
period that landing reports were
required or voluntarily submitted by a
vessel. For such time periods, landings
data from other sources will not be
considered for landings in these states.

(2) Additional landings data. (i) An
owner of a vessel that does not meet the
criteria for initial eligibility for a
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commercial vessel permit based on
landings documented by the trip ticket
systems of Florida or South Carolina
may submit documentation of required
landings that either occurred prior to
the implementation of the respective
trip ticket systems or occurred in North
Carolina or Georgia. Acceptable
documentation of such landings
consists of trip receipts or dealer records
that definitively show the species
known as golden crab; the vessel’s
name, official number, or other
reference that clearly identifies the
vessel; and dates and amounts of South
Atlantic golden crab landings. In
addition, a sworn affidavit may be
submitted to document landings. A
sworn affidavit is a notarized written
statement wherein the individual
signing the affidavit affirms under
penalty of perjury that the information
presented is accurate to the best of his
or her knowledge, information, and
belief.

(ii) Documentation by a combination
of trip receipts and dealer records is
acceptable, but duplicate records for the
same landings will not result in
additional credit.

(iii) Additional data submitted under
paragraph (c)(2) of this section must be
attached to a Golden Crab Landings Data
form, which is available from the RD.

(3) Verification. Documentation of
golden crab landings from the South
Atlantic EEZ and other information
submitted under this section are subject
to verification by comparison with state,
Federal, and other records and
information. Submission of false
documentation or information may
disqualify a person from initial
participation under the South Atlantic
golden crab controlled access program.

(d) Application procedure. Permit
application forms are available from the
RD. An application for an initial
commercial vessel permit that is
postmarked or hand-delivered after
September 26, 1996, will not be
accepted.

(1) An application for a commercial
vessel permit must be submitted and
signed by the vessel owner (in the case
of a corporate-owned vessel, an officer
or shareholder who meets the
requirements of paragraph (b) of this
section; in the case of a partnership-
owned vessel, a general partner who
meets these requirements).

(2) An owner must provide the
following:

(i) A copy of the vessel’s valid U.S.
Coast Guard certificate of
documentation or, if not documented, a
copy of its valid state registration
certificate.

(ii) Vessel name and official number.

(iii) Name, address, telephone
number, and other identifying
information of the vessel owner.

(iv) Documentation of initial
eligibility, as specified in paragraphs (b)
and (c) of this section.

(v) The fishing zone in which the
vessel will fish, as specified in
paragraph (h) of this section.

(vi) Any other information concerning
the vessel, gear characteristics, principal
fisheries engaged in, or fishing areas, as
specified on the application form.

(vii) Any other information that may
be necessary for the issuance or
administration of the permit, as
specified on the application form.

(e) Issuance. (1) The RD will mail an
initial commercial vessel permit to an
applicant no later than October 28,
1996, if the application is complete and
the eligibility requirements specified in
paragraph (b) of this section are met.

(2) Upon receipt of an incomplete
application that is postmarked or hand-
delivered on or before September 26,
1996, the RD will notify the applicant of
the deficiency. If the applicant fails to
correct the deficiency within 30 days of
the date of the RD’s notification, the
application will be considered
abandoned.

(3) The RD will notify an applicant, in
writing, no later than October 28, 1996,
if the RD determines that the applicant
fails to meet the eligibility requirements
specified in paragraph (b) of this
section.

(f) Appeals. (1) An appeal of the RD’s
decision regarding initial permit
eligibility may be submitted to an ad
hoc appeals committee appointed by the
SAFMC.

(2) The appeals committee is
empowered only to deliberate whether
the eligibility criteria specified in
paragraph (b) of this section were
applied correctly to the appellant’s
application. In making that
determination, the appeals committee
members will consider only disputed
calculations and determinations based
on documentation provided as specified
in paragraph (c) of this section,
including transfers of landings records.
The appeals committee is not
empowered to consider whether a
person should have been eligible for a
commercial vessel permit because of
hardship or other factors.

(3) A written request for consideration
of an appeal must be submitted within
30 days of the date of the RD’s
notification denying permit issuance
and must provide written
documentation supporting the basis for
the appeal. Such a request must contain
the appellant’s acknowledgment that the
confidentiality provisions of the

Magnuson Act at 16 U.S.C. 1853(d) and
subpart E of part 600 of this chapter are
waived with respect to any information
supplied by the RD to the SAFMC and
its advisory bodies for purposes of
receiving the recommendations of the
appeals committee members on the
appeal. An appellant may also make a
personal appearance before the appeals
committee.

(4) The appeals committee will meet
only once to consider appeals submitted
within the time period specified in
paragraph (f)(3) of this section. Members
of the appeals committee will provide
their individual recommendations for
each appeal to the RD. Members of the
appeals committee may comment upon
whether the eligibility criteria, specified
in the FMP and in paragraph (b) of this
section, were correctly applied in each
case, based solely on the available
record, including documentation
submitted by the appellant. The RD will
decide the appeal based on the initial
eligibility criteria in paragraph (b) of
this section and the available record,
including documentation submitted by
the appellant and the recommendations
and comments from members of the
appeals committee. The RD will notify
the appellant of the decision and the
reason therefore, in writing, normally
within 30 days of receiving the
recommendation from the appeals
committee members. The RD’s decision
will constitute the final administrative
action by NMFS on an appeal.

(9) [Reserved]

(h) Fishing zones. (1) The South
Atlantic EEZ is divided into three
fishing zones for golden crab. A vessel
owner must indicate on the initial
application for a commercial vessel
permit the zone in which the vessel will
fish. A permitted vessel may fish for
golden crab only in the zone shown on
its permit. A vessel may possess golden
crab only in that zone, except that other
zones may be transited if the vessel
notifies NMFS, Office of Enforcement,
Southeast Region, St. Petersburg, FL, by
telephone (813-570-5344) in advance
and does not fish in an unpermitted
zone. The designated fishing zones are
as follows:

(i) Northern zone—the South Atlantic
EEZ north of 28 N. lat.

(i) Middle zone—the South Atlantic
EEZ from 25 N. lat. to 28 N. lat.

(iii) Southern zone—the South
Atlantic EEZ south of 25 N. lat.

(2) An owner of a permitted vessel
may have the zone specified on a permit
changed only when the change is from
the middle or southern zone to the
northern zone. A request for such
change must be submitted to the RD
with the existing permit.
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12. In §622.17, effective October 28,
1996, paragraphs (a), (9), (i), and (j) are
added to read as follows:

§622.17 South Atlantic golden crab
controlled access.

(a) Applicability. For a person aboard
a vessel to fish for golden crab in the
South Atlantic EEZ, possess golden crab
in or from the South Atlantic EEZ, off-
load golden crab from the South
Atlantic EEZ, or sell golden crab in or
from the South Atlantic EEZ, a
commercial vessel permit for golden
crab must be issued to the vessel and
must be on board. It is a rebuttable
presumption that a golden crab on board
or off-loaded from a vessel in the South
Atlantic was harvested from the South
Atlantic EEZ.

* * * * *

(9) Display. A commercial vessel
permit issued under this section must
be carried on board the vessel. The
operator of a vessel must present the
permit for inspection upon the request
of an authorized officer.

* * * * *

(i) Transfer. (1) A valid golden crab
permit may be transferred for use by
another vessel by returning the existing
permit(s) to the RD along with an
application for a permit for the
replacement vessel.

(2) To obtain a commercial vessel
permit via transfer, the owner of the
replacement vessel must submit to the
RD a valid permit for a vessel with a
documented length overall, or permits
for vessels with documented aggregate
lengths overall, of at least 90 percent of
the documented length overall of the
replacement vessel.

(i) Renewal. (1) In addition to the
procedures and requirements of
§ 622.4(h) for commercial vessel permit
renewals, for a golden crab permit to be
renewed, the SRD must have received
reports for the permitted vessel, as
required by 8622.5(a)(1)(v),
documenting that at least 5,000 Ib (2,268
kg) of golden crab were landed from the
South Atlantic EEZ by the permitted
vessel during at least one of the two 12-
month periods immediately prior to the
expiration date of the vessel permit.

(2) An existing permit for a vessel
meeting the minimum golden crab
landing requirement specified in
paragraph (j)(1) of this section may be
renewed by following the procedure
specified in paragraph (d) of this
section. However, documentation of the
vessel’s initial eligibility need not be
resubmitted.

13. In §622.32, effective September
26, 1996, paragraphs (b)(4)(v) and (vi)
are added to read as follows:

§622.32 Prohibited and limited-harvest
species.
* * * * *

* * *

AR

(v) It is intended that no female
golden crabs in or from the South
Atlantic EEZ be retained on board a
vessel and that any female golden crab
in or from the South Atlantic EEZ be
released in a manner that will ensure
maximum probability of survival.
However, to accommodate legitimate
incidental catch and retention, the
number of female golden crabs in or
from the South Atlantic EEZ retained on
board a vessel may not exceed 0.5
percent, by number, of all golden crabs
on board. See §622.45(f)(1) regarding
the prohibition of sale of female golden
crabs.

(vi) South Atlantic snapper-grouper
may not be possessed in whole, gutted,
or filleted form by a person aboard a
vessel fishing for or possessing golden
crab in or from the South Atlantic EEZ
or possessing a golden crab trap in the
South Atlantic. Only the head, fins, and
backbone (collectively the “rack’) of
South Atlantic snapper-grouper may be
possessed for use as bait.

* * * * *

14. In §622.35, effective September
26, 1996, paragraph (f) is added to read
as follows:

8§622.35 South Atlantic EEZ seasonal and/
or area closures.
* * * * *

(f) Golden crab trap closed areas. In
the golden crab northern zone, a golden
crab trap may not be deployed in waters
less than 900 ft (274 m) deep. In the
golden crab middle and southern zones,
a golden crab trap may not be deployed
in waters less than 700 ft (213 m) deep.
See §622.17(h) for specification of the
golden crab zones.

15. In §622.38, effective September
26, 1996, paragraph (f) is added to read
as follows:

8§622.38 Landing fish intact.
* * * * *

(f) A golden crab in or from the South
Atlantic EEZ must be maintained in
whole condition through landing
ashore. For the purposes of this
paragraph, whole means a crab that is in
its natural condition and that has not
been gutted or separated into
component pieces, e.g., clusters.

16. In §622.40, effective October 28,
1996, paragraph (a)(3) is revised; and,
effective September 26, 1996, paragraph
(d)(2) existing text is redesignated as
paragraph (d)(2)(i) and paragraphs
(b)(3)(ii), (c)(3)(ii), and (d)(2)(ii) are

added to read as follows:

§622.40 Limitations on traps and pots.
a * X *

(3) South Atlantic EEZ. A sea bass pot
or golden crab trap in the South Atlantic
EEZ may be pulled or tended only by a
person (other than an authorized officer)
aboard the vessel permitted to fish such
pot or trap or aboard another vessel if
such vessel has on board written
consent of the owner or operator of the
vessel so permitted. For golden crab
only, a vessel with written consent on
board must also possess a valid
commercial vessel permit for golden
crab.

b * X *

(3) * X *

(ii) A golden crab trap that is used or
possessed in the South Atlantic EEZ
must have at least one escape gap or
escape ring on each of two opposite
vertical sides. The minimum allowable
inside dimensions of an escape gap are
2.75 by 3.75 inches (7.0 by 9.5 cm); the
minimum allowable inside diameter of
an escape ring is 4.5 inches (11.4 cm).
In addition to the escape gaps—

(A) A golden crab trap constructed of
webbing must have an opening (slit) at
least 1 ft (30.5 cm) long that may be
closed (relaced) only with untreated
cotton string no larger than %16 inch
(0.48 cm) in diameter.

(B) A golden crab trap constructed of
material other than webbing must have
an escape panel or door measuring at
least 12 by 12 inches (30.5 by 30.5 cm),
located on at least one side, excluding
top and bottom. The hinges and
fasteners of such door or panel must be
made of either ungalvanized or
uncoated iron wire no larger than 19
gauge (0.04 inch (1.0 mm) in diameter)
or untreated cotton string no larger than
3/16 inch (4.8 mm) in diameter.

(C) * K *

(3) L

(ii) A golden crab trap deployed or
possessed in the South Atlantic EEZ
may not exceed 64 ft3 (1.8 m3) in
volume in the northern zone or 48 ft3
(2.4 m3) in volume in the middle and
southern zones. See §622.17(h) for
specification of the golden crab zones.

(d) * x

(2) * X *

(ii) Rope is the only material allowed
to be used for a mainline or buoy line
attached to a golden crab trap, except
that wire cable is allowed for these
purposes through January 31, 1998.

17. In §622.41, effective September
26, 1996, paragraph (e) is added to read
as follows:

§622.41 Species specific limitations.
* * * * *

(e) South Atlantic golden crab. Traps
are the only fishing gear authorized in
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directed fishing for golden crab in the
South Atlantic EEZ. Golden crab in or
from the South Atlantic EEZ may not be
retained on board a vessel possessing or
using unauthorized gear.

18. In §622.45, effective September
26, 1996, paragraph (f)(1) is added and,
effective October 28, 1996, paragraphs
(H(2) through (4) are added to read as
follows:

§622.45 Restrictions on sale/purchase.
* * * * *

(f) South Atlantic golden crab. (1) A
female golden crab in or from the South
Atlantic EEZ may not be sold or
purchased.

(2) A golden crab harvested in the
South Atlantic EEZ on board a vessel
that does not have a valid commercial
permit for golden crab, as required
under §622.17(a), may not be sold or
purchased.

(3) A golden crab harvested on board
a vessel that has a valid commercial
permit for golden crab may be sold only
to a dealer who has a valid permit for
golden crab, as required under
§622.4(a)(4).

(4) A golden crab harvested in the
South Atlantic EEZ may be purchased
by a dealer who has a valid permit for
golden crab, as required under
§622.4(a)(4), only from a vessel that has
a valid commercial permit for golden
crab.

19. In §622.48, effective September
26, 1996, paragraph (g) is added to read
as follows:

§622.48 Adjustment of management
measures.
* * * * *

(9) South Atlantic golden crab. MSY,
ABC, TAC, quotas (including quotas
equal to zero), trip limits, minimum
sizes, gear regulations and restrictions,
permit requirements, seasonal or area
closures, time frame for recovery of
golden crab if overfished, fishing year
(adjustment not to exceed 2 months),
observer requirements, and authority for
the RD to close the fishery when a quota
is reached or is projected to be reached.

[FR Doc. 96—21814 Filed 8—-26-96; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Part 12

[T.D. 96-64]

RIN 1515-AB94

Emissions Standards for Imported
Nonroad Engines

AGENCY: Customs Service, Department
of the Treasury.
ACTION: Final rule.

SUMMARY: This document sets forth
amendments to the Customs Regulations
which conform to regulations that have
already been adopted by the
Environmental Protection Agency
(EPA), in order to ensure the
compliance of imported nonroad
engines with applicable EPA emissions
standards required by law.

EFFECTIVE DATE: August 27, 1996.

FOR FURTHER INFORMATION CONTACT: Leo
Wells, Trade Compliance Division,
(202-927-0771).

SUPPLEMENTARY INFORMATION:
Background

The Clean Air Act, as amended, (42
U.S.C. 7401 et seq.), which has long
authorized the Environmental
Protection Agency (EPA) to regulate on-
highway motor vehicle and engine
emissions, was amended in 1990 to
extend EPA’s regulatory authority to
include as well nonroad engines and
related vehicles and 2 equipment (see
42 U.S.C. 7521-7525, 7541-7543, 7547,
7549, 7550, 7601(a)). In brief, EPA was
given authority, inter alia, to regulate
those categories or classes of new
nonroad engines and associated vehicles
and equipment that contribute to air
pollution, if such nonroad emissions
have been determined to be significant.

To this end, the EPA has since
conducted the requisite studies, and
issued regulations in 40 CFR parts 89
and 90, which set emission standards
for certain nonroad engines, specifically
new nonroad compression-ignition
engines at or above 50 horsepower (37
kilowatts) (nonroad large Cl engines) as
well as new nonroad spark-ignition
engines at or below 25 horsepower (19
kilowatts) (nonroad small SI engines).
For a complete discussion of the
background and development of EPA’s
regulations concerning emissions
standards for nonroad large Cl and small
Sl engines, see 59 FR 31306 (June 17,
1994) and 60 FR 34582 (July 3, 1995),
respectively. The Customs Regulations
set forth in this document are applicable
to all nonroad engines incorporated into

nonroad vehicles or nonroad equipment
imported into the United States.

Nonconforming nonroad large ClI
engines may only be imported by
independent commercial importers
(ICIs) who hold valid certificates of
conformity issued by the EPA (see
§12.74(c)(2), infra), unless an
exemption or exclusion otherwise
applies thereto. The ICI will be
responsible for assuring that subsequent
to importation, the nonroad engine is
properly modified and/or tested to
comply with EPA emission and other
requirements over its useful life.

By contrast, no ICI program exists for
nonconforming nonroad small SI
engines. However, an individual may
import on a single occasion up to three
nonconforming nonroad small Sl
engines, vehicles or equipment items for
personal use (and not for purposes of
resale). In fact, with specific exceptions,
nonconforming nonroad small Sl
engines, vehicles and equipment are
generally not permitted to be imported
for resale. After an individual’s limit of
three, or after the first importation,
additional small Sl engines, vehicles, or
equipment are not permitted
importation, unless an exception or
exclusion otherwise so provides.

Exemptions or exclusions to the
general restrictions on importing
nonconforming nonroad engines are
similar to those contained in §12.73,
Customs Regulations (19 CFR 12.73) for
nonconforming motor vehicles and their
engines, and include exemptions for
repair and alteration, testing,
precertification, display, national
security, hardship, use in competition,
and certain nonroad engines proven to
be identical, in all material respects, to
their corresponding U.S. versions.
Furthermore, foreign diplomatic or
military personnel on assignment in the
U.S. may import a nonconforming
nonroad engine exempt from emissions
requirements. In addition, nonroad
engines greater than 20 original
production years old are not subject to
EPA emissions requirements.

Accordingly, Customs is amending its
regulations to add a new §12.74 which
conforms to the regulations that have
already been adopted by EPA, in order
to ensure the compliance of imported
nonroad engines with applicable EPA
emissions standards required by law.

Inapplicability of Public Notice and
Comment and Delayed Effective Date
Requirements, the Regulatory
Flexibility Act, and Executive Order
12866

Inasmuch as these amendments
merely conform the Customs
Regulations to existing law and
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regulation as noted above, pursuant to 5
U.S.C. 553(b)(B), notice and public
procedure thereon are unnecessary and
pursuant to 5 U.S.C. 553(d)(3), a delayed
effective date is not required. Since this
document is not subject to the notice
and public procedure requirements of 5
U.S.C. 553, it is not subject to the
provisions of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Nor do these
amendments meet the criteria for a
“significant regulatory action’ under
E.O. 12866.

Drafting Information. The principal author
of this document was Russell Berger,
Regulations Branch, U.S. Customs Service.
However, personnel from other offices
participated in its development.

List of Subjects in 19 CFR Part 12

Customs duties and inspection,
Imports, Motor vehicles, Motor vehicle
safety, Nonroad engines, Reporting and
recordkeeping requirements.

Amendments to the Regulations

Part 12, Customs Regulations (19 CFR
part 12), is amended as set forth below.

PART 12—SPECIAL CLASSES OF
MERCHANDISE

1. The general authority citation for
part 12 continues to read as follows, and
the specific authority for §12.73 is
revised by adding a reference to §12.74
to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202
(General Note 20, Harmonized Tariff
Schedule of the United States (HTSUS)),
1624,

* * * * *

Sections 12.73 and 12.74 also issued
under 19 U.S.C. 1484, 42 U.S.C. 7522,
7601;

* * * * *

2. Part 12 is amended by revising the
undesignated centerhead preceding
§12.73, and by adding a new §12.74
following §12.73, to read as follows:

Entry of Motor Vehicles, Motor Vehicle
Engines and Nonroad Engines Under
the Clean Air Act, As Amended

* * * * *

§12.74 Nonroad engine compliance with
Federal antipollution emission
requirements.

(a) Applicability of EPA requirements.
This section is ancillary to the
regulations of the U.S. Environmental
Protection Agency (EPA) issued under
the Clean Air Act, as amended (42
U.S.C. 7401 et seq.), and found in 40
CFR parts 89 and 90. Nothing in this
section should be construed as limiting
or changing in any way the applicability
of the EPA regulations. Those
regulations should be consulted for

more detailed information concerning
EPA emission requirements. These
requirements apply to nonroad
combustion-ignition engines at or above
37 kilowatts (kW), and nonroad spark-
ignition engines at or below 19 kW. For
the purpose of this section, the term
“nonroad engine” includes all nonroad
engines incorporated into nonroad
equipment or nonroad vehicles when
imported into the United States.

(b) Importation of complying nonroad
engines. (1) Labeled engines. Nonroad
engines which in their condition as
imported are covered by an EPA
certificate of conformity and which bear
the manufacturer’s label showing such
conformity and other EPA-required
information shall be deemed in
compliance with applicable emission
requirements for the purpose of
Customs admissibility and entry
liquidation determinations. This
paragraph does not apply to
importations by independent
commercial importers covered by
paragraph (c) of this section.

(2) Pending certification. Nonroad
engines otherwise covered by paragraph
(b)(2) of this section which were
manufactured for compliance with
applicable emission requirements, but
for which an application for a certificate
of conformity is pending with the EPA
may be conditionally released from
Customs custody pending production of
the certificate of conformity within 120
days of release.

(c) Importation of nonconforming
engines.

(1) By other than an independent
commercial importer (ICI). Except for
nonroad engines imported in the
particular circumstances covered by
paragraphs (d)—(m) of this section, an
individual or business, other than an
independent commercial importer (ICI)
holding a currently valid EPA certificate
of conformity for the same nonroad
engine class and fuel type as the engine
being imported, may not enter into the
United States a nonconforming nonroad
engine to which EPA emissions
requirements apply. Individuals and
businesses may, however, arrange for
the importation of nonconforming
nonroad engines through an ICI. In these
circumstances, the ICI will not act as an
agent or broker for Customs transaction
purposes unless otherwise licensed or
authorized to do so.

(2) By an ICI. (i) Definition. Generally,
an ICl is an importer that holds a
certificate of conformity from EPA, but
that lacks a contract with a foreign or
domestic nonroad engine manufacturer
for distributing nonroad engines into the
United States market and cannot
therefore export as an original

equipment manufacturer. Further
specific discussion of who qualifies as
an ICl is set forth in the EPA
regulations.

(ii) Procedure. An ICI may enter into
the United States certain nonroad
engines, only if it holds a currently
valid EPA certificate of conformity for
the same nonroad engine class and fuel
type as the nonroad engines being
entered. A “‘certificate of conformity” is
the document which is issued by the
Administrator, EPA, to the ICI, and
which entitles the ICI to import
nonconforming nonroad engines into
the United States, and ensure that such
nonroad engines are brought into
conformance with applicable EPA
emissions standards. 40 CFR 89.602-96.

(d) Importation of nonconforming
spark-ignition engines at or below 19
kW. (1) General. A nonconforming
engine at or below 19 kW may not be
imported by any person, business or ICl,
except for purposes other than resale
under paragraph (d)(2) of this section, or
unless an exemption or exclusion
applies as provided in paragraphs (e)—
(m) of this section.

(2) Importation for purposes other
than resale. Any individual may import
on a one-time basis 3 or fewer
nonconforming spark-ignition engines at
or below 19 kW for purposes other than
resale under 40 CFR 90.611. Such an
engine may be conditionally admitted
without prior EPA approval and without
bond.

(e) Exemptions and exclusions from
emissions requirements based on age of
engine. The following nonroad engines
may be imported by any person and do
not have to be shown to be in
compliance with emissions
requirements before being entitled to
admissibility:

(1) All spark-ignition engines greater
than 19 kW, unless regulated under 19
CFR 12.73;

(2) All compression-ignition engines
less than 37 kW,

(3) Spark-ignition engines less than or
equal to 19 kW originally manufactured
before the 1997 model year;

(4) Compression-ignition engines
greater than or equal to 37 kW but less
than 75 kW originally manufactured
before January 1, 1998;

(5) Compression-ignition engines
greater than or equal to 75 kW but less
than 130 kW originally manufactured
before January 1, 1997;

(6) Compression-ignition engines
greater than or equal to 130 kW but less
than or equal to 560 kW originally
manufactured before January 1, 1996;

(7) Compression-ignition engines
greater than 560 kW originally
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manufactured before January 1, 2000;
and

(8) Engines not otherwise exempt
from EPA emission requirements and
more than 20 years old. (Age is
determined by subtracting the calendar
year of production (as opposed to model
year) from the calendar year of
importation.)

(f) Exemption for exports. Nonroad
engines which will be used in nonroad
vehicles or equipment intended solely
for export to a country which does not
have in force emissions standards
identical to EPA standards are exempt
from applicable EPA emissions
requirements if both the engine and its
container bear a label or tag indicating
that it is intended solely for export. 40
CFR 89.909 and 90.909. The EPA
publishes in the Federal Register a list
of foreign countries that have emissions
standards identical to EPA standards.

(g) Exemptions for diplomats, foreign
military personnel and nonresidents.
Subject to the conditions that they are
not resold in the United States and are
subsequently exported or destroyed or
brought into conformity with EPA
emissions requirements, the following
nonroad engines are exempt from EPA
emission requirements:

(1) A nonroad engine imported solely
for the personal use of a nonresident
importer or consignee where the use
will not exceed one year and the engine
subsequently will be exported; and

(2) A nonroad engine of a member of
the armed forces of a foreign country on
assignment in the United States, or of a
member of the personnel of a foreign
government on assignment in the
United States or other individual who
comes within the class of persons for
whom free entry of nonroad engines has
been authorized by the Department of
State. For special documentation
requirements, see paragraph (n)(4) of
this section.

(h) Exemption for repairs or
alterations. An engine may be imported
by anyone solely for repairs or
alterations. Under this exemption, the
engine may not be sold or leased in the
United States. 40 CFR 89.611-96(b)(1)
and 90.612(b)(1).

(i) Testing exemption. An engine may
be imported by anyone solely for
testing. Such engine may only be
operated as an integral part of the test.
40 CFR 89.611-96(b)(2) and
90.612(b)(2). This exemption is limited
to a period not exceeding one year from
the date of importation unless a request
is made under 40 CFR 89.905(f) or
90.905(f), as applicable, for a one-year
extension.

(j) Precertification exemption. An
engine may be imported by an

individual as well as by an ICI for use
as a prototype in applying for EPA
certification, unless otherwise specified.
40 CFR 89.611-96(b)(3) and 89.906.
Unless the engine is brought into
conformity within 180 days from the
date of entry, it shall be exported or
otherwise disposed of subject to
paragraph (q) of this section.

(k) Display exemption. An engine may
be imported by anyone solely for
display in relation to a business or the
public interest, as determined by EPA,
if the engine will not be sold in the
United States. This exemption is limited
to a period of 12 months or for the
duration of the display, whichever is
shorter. Two extensions are available of
up to 12 months each, if approved by
EPA, but, in no case may the total
extension period exceed 36 months. 40
CFR 89.611-96(b)(4) and 90.612(b)(3).

(I) Exemption for engines identical to
U.S.-certified versions. An engine may
be imported by its owner other than for
resale if it is proven to be identical, in
all material respects, to an engine
certified by the original manufacturer
for sale in the United States. 40 CFR
89.611-96(c)(3) and 90.612(c)(3).

(m) Exemptions and exclusions based
on prior EPA approval. The following
exemptions or exclusions from EPA
emission standards apply to nonroad
engines, if prior approval has been
obtained in writing from EPA:

(1) Competition exemption. An engine
may be imported for use to propel a
vehicle or to power equipment used
solely for competition. 40 CFR 89.611—
96(e) and 90.612(e);

(2) National security exemption. An
engine that received a national security
exemption in writing from EPA may be
imported. 40 CFR 89.611-96(c)(1),
89.908, 90.612(c)(1) and 90.908; and

(3) Hardship exemption. An engine
that received a hardship exemption in
writing from EPA may be imported. 40
CFR 89.911-96(c)(2) and 90.612(c)(2).

(n) Documentation requirements. (1)
Exception for conforming engines. The
special documentation requirements of
paragraphs (n)(2) and (n)(3) of this
section do not apply to the entry into
the United States of any nonroad
engines shown to be in compliance with
applicable emission requirements under
paragraph (b)(1) of this section relating
to labeling.

(2) Declarations of other importers.
Release from Customs custody shall be
refused with respect to all entries of
nonconforming nonroad engines into
the United States unless there is filed
with the entry in duplicate a declaration
in which the importer or consignee
declares or affirms its status as an
original equipment manufacturer, an ICI

holding a relevant certificate of
conformity, an individual importer, or
other status, and further declares or
affirms the status or condition of the
imported engines and the circumstances
concerning importation including a
citation to the specific paragraph in this
section upon which application for
conditional or final release from
Customs custody is made.

(3) Other documentation and
information. The EPA requires,
pursuant to its regulations at 40 CFR
89.604(a) and 40 CFR 90.604(c), that the
following information shall be included
or submitted with the importer’s
declaration:

(i) The importer’s name, address and
telephone number;

(i) Identification of the engine,
including the unique engine number,
the engine owner’s taxpayer
identification number, and his or her
current address and telephone number
in the United States if different from
that provided in paragraph (n)(3)(i) of
this section;

(iii) Identification, where applicable,
of the place where the engine will be
stored until EPA approval of the
importer’s application to EPA for final
admission;

(iv) Authorization for EPA
enforcement officers to conduct
inspections or testing otherwise
permitted by the Clean Air Act and
regulations promulgated thereunder;

(v) Identification, in the case of
importation by an ICI, of the certificate
of conformity by means of which the
engine is being imported,;

(vi) The date of manufacture of the
engine;

(vii) The date of entry;

(viii) Identification of the vessel or
carrier on which the merchandise was
shipped;

(ix) The entry number, where
applicable;

(X) Where prior written approval from
EPA is required for an exemption or
exclusion, a statement to the effect that
such EPA approval has been given; and

(xi) Such other further information as
may be required by the EPA.

(4) Documentation from diplomats or
foreign military personnel. For entries
for which an exemption is claimed
under paragraph (g)(2) of this section, a
statement must also be included with
the declaration, identifying and
describing the engine importer’s official
orders, if any, or, giving the name of the
embassy to which the importer is
accredited if the importer is a qualifying
member of the personnel of a foreign
government on assignment in the
United States.
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(5) Retention and submission of
records to Customs. Documents
supporting the information contained in
or accompanying the declaration as set
forth in paragraphs (n) (2)—(4) of this
section must be retained by the importer
for a period of at least 5 years from the
date of entry, or withdrawal from
warehouse, for consumption of the
nonroad engine (see §162.1c of this
chapter), and shall be provided to
Customs upon request.

(o) Release under bond. If a
declaration filed in accordance with
paragraph (n)(2) of this section states
that the entry is being filed under
circumstances described in either
paragraph (h), (i), (j), or (k) of this
section, the entry shall be accepted only
if the importer or consignee gives a
bond on Customs Form 301, containing
the bond conditions set forth in §113.62
of this chapter for the production of an
EPA statement that the engine is in
conformity with Federal emission
requirements. Within the period in
paragraph (i) or (j) of this section, or in
the case of paragraph (h) or (k) of this
section, the period specified by EPA in
its authorization for an exemption, or
such additional period as the port
director of Customs may allow for good
cause shown, the importer or consignee
shall deliver to the port director the
prescribed statement. If the statement is
not delivered to the director of the port
of entry within the specified period, the
importer or consignee shall deliver or
cause to be delivered to the port director
those engines which were released
under a bond required by this
paragraph. In the event that the engine
is not redelivered within 5 days
following the specified period,
liquidated damages shall be assessed in
the full amount of the bond, if itis a
single entry bond, or if a continuous
bond is used, the amount that would
have been taken under a single entry
bond. Liquidated damages under the
bond generally would be equal to 3
times the value of the merchandise
involved in the default (see § 113.62(k)
of this chapter).

(p) Notice of inadmissibility or
detention. If an engine is determined to
be inadmissible before release from
Customs custody, or inadmissible after
release from Customs custody, the
importer or consignee shall be notified
in writing of the inadmissibility
determination and/or redelivery
requirement. However, if an engine
cannot be released from Customs
custody merely because the importer
has failed to furnish with the entry the
information required by paragraph (n) of
this section, the engine shall be held in
detention by the port director for a

period not to exceed 30 days after filing
of the entry at the risk and expense of
the importer pending submission of the
missing information. An additional 30-
day extension may be granted by the
port director upon application for good
cause shown. If at the expiration of a
period not over 60 days the required
documentation has not been filed, a
notice of inadmissibility will be issued.

(q) Disposal of engines not entitled to
admission. An engine denied admission
under any provision of this section shall
be disposed of in accordance with
applicable Customs laws and
regulations. However, an engine will not
be disposed of in a manner in which it
may ultimately either directly or
indirectly reach a consumer in a
condition in which it is not in
conformity with applicable EPA
emission requirements.

(r) Prohibited importations. The
importation of nonroad engines
otherwise than in accordance with this
section and the regulations of EPA in 40
CFR parts 89 and 90 is prohibited.
George J. Weise,

Commissioner of Customs.

Approved: June 24, 1996.
Dennis M. O’Connell,

Acting Deputy Assistant Secretary of the
Treasury.

[FR Doc. 96-21843 Filed 8-26—-96; 8:45 am]
BILLING CODE 4820-02-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 105
[Docket No. 95N—-310F]

Revocation of Certain Regulations
Affecting Food

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; confirmation of
effective date.

SUMMARY: The Food and Drug
Administration (FDA) is confirming the
effective date of July 3, 1996, of the final
rule published in the Federal Register
of June 3, 1996 (61 FR 27771), that
revoked regulations on diabetic labeling
and on sodium intake labeling. These
regulations were among those
regulations identified by the agency for
revocation as a result of a page-by-page
review of its regulations that cover food
and cosmetics. This regulatory review
was in response to the administration’s
“Reinventing Government” initiative
that seeks to streamline government and

to ease the burden on regulated industry
and consumers.

DATES: Effective date confirmed: July 3,
1996. This revocation is applicable for
all products initially introduced or
initially delivered for introduction into
interstate commerce on or after this
date. Any labels or labeling that require
revision as a result of this revocation
shall comply no later than January 1,
1998.

FOR FURTHER INFORMATION CONTACT:
Michelle A. Smith, Center for Food
Safety and Applied Nutrition (HFS—
158), Food and Drug Administration,
200 C St. SW., Washington, DC 20204,
202-205-5099.

SUPPLEMENTARY INFORMATION: In the
Federal Register of June 3, 1996 (61 FR
27771), FDA issued a final rule entitled
“Revocation of Certain Regulations
Affecting Food” that, among other
things, revoked regulations on diabetic
labeling in §105.67 (21 CFR 105.67) and
on sodium intake labeling in § 105.69
(21 CFR 105.69).

FDA gave interested persons until
July 3, 1996, to file written objections to
the revocation of these regulations and
to request a hearing on the specific
provisions to which there were
objections. No objections or requests for
hearing were received in response to the
final regulation.

List of Subjects in 21 CFR Part 105

Dietary foods, Food grades and
standards, Food labeling, Infants and
children.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201, 401,
4083, 409, 411, 701, 721 of (21 U.S.C.
321, 341, 343, 348, 350, 371, 379¢)) and
under authority delegated to the
Commissioner of Food and Drugs (21
CFR 5.10), notice is hereby given that no
objections were received, and that the
removal of §105.67 on diabetic labeling
and §8105.69 on sodium intake labeling
became effective on July 3, 1996. Any
labels or labeling that require revision as
a result of this revocation shall comply
no later than January 1, 1998.

Dated: August 15, 1996.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 96—-21528 Filed 8—-26-96; 8:45 am]
BILLING CODE 4160-01-F

21 CFR Part 520

Oral Dosage Form New Animal Drugs;
Ivermectin Tablets and Chewable
Cubes; Correction

AGENCY: Food and Drug Administration,
HHS.
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ACTION: Final rule; correction.

SUMMARY: The Food and Drug
Administration (FDA) is correcting a
final rule that appeared in the Federal
Register of July 31, 1996 (61 FR 39867).
The document amended the animal
drug regulations to reflect approval of
two supplemental new animal drug
applications (NADA'’s) filed by Merck
Research Laboratories, Division of
Merck & Co., Inc. The document was
published with a typographical error in
the title. This document corrects that
error.
EFFECTIVE DATE: July 31, 1996.
FOR FURTHER INFORMATION CONTACT:
Marcia K. Larkins, Center for Veterinary
Medicine (HFV-112), Food and Drug
Administration, 7500 Standish PlI.,
Rockville, MD 20855, 301-827-0137.
In FR Doc. 96-19410, appearing on
page 39867 in the Federal Register of
Wednesday, July 31, 1996, the following
correction is made: On page 39867, in
the second column, the title of the
document is corrected to read “Oral
Dosage Form New Animal Drugs;
Ivermectin Tablets and Chewable
Cubes.”

Dated: August 19, 1996.

Robert C. Livingston,

Director, Office of New Animal Drug
Evaluation,Center for Veterinary Medicine.

[FR Doc. 96—-21848 Filed 8—-26-96; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF TRANSPORTATION
Federal Highway Administration

23 CFR Part 667

[FHWA Docket No. 95-28]

RIN 2125-AD69

Elimination of Regulations Concerning

the Public Lands Highways
Discretionary Funds Program

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Final rule.

SUMMARY: The FHWA is eliminating its
regulations outlining the procedures to
be followed in administering the Public
Lands Highways (PLH) discretionary
funds program. These provisions have
become outdated and unnecessary as a
result of amendments made by the
Intermodal Surface Transportation
Efficiency Act of 1991 (ISTEA) (Pub. L.
102-240, 105 Stat. 1914) to the statutory
provisions in title 23 of the United
States Code (U.S.C.) which authorize
distribution of some of the funds
appropriated for Public Lands Highways

among the States on the basis of need.
These amendments to title 23, U.S.C.,
significantly modify and clarify the
eligibility criteria and selection process
of the PLH discretionary program; as a
result, the FHWA regulations
concerning the PLH discretionary
program have become obsolete.
Consequently, in the interests of
streamlining FHWA regulations and
providing more flexibility in the
administration of this program in
accordance with the President’s
Regulatory Reinvention Initiative, the
FHWA is eliminating these regulations.
EFFECTIVE DATE: September 26, 1996.
FOR FURTHER INFORMATION CONTACT: Mr.
Mohan P. Pillay, Office of Engineering,
HNG-12, (202) 366—4655 or Mr. Wilbert
Baccus, Office of the Chief Counsel,
HCC-32, (202) 366—1397, Federal
Highway Administration, 400 Seventh
Street, SW., Washington, D.C. 20590.
Office hours are from 7:45 a.m. to 4:15
p.m., e.t.,, Monday through Friday,
except Federal holidays.
SUPPLEMENTARY INFORMATION: Through
the PLH Discretionary Program, the
FHWA administers the allocation of
Federal funds in the manner authorized
by §202(b) of title 23 of the U.S.C.
‘“among those States having
unappropriated or unreserved public
lands, nontaxable Indian lands or other
Federal reservations.” Approximately
$50 million was made available to the
States for the PLH Discretionary
Program in FY 1996. The statute directs
that 34 percent of the sums appropriated
for public lands highways in a given
fiscal year is to be allocated on the basis
of need among qualifying States that
apply for such funds through their State
highway departments. 23 U.S.C. 202(b).
The statute also provides that these PLH
funds are available for any kind of
transportation project eligible for
assistance under title 23, U.S.C., that is
within or adjacent to or provides access
to public lands areas. 23 U.S.C. 204(b).
Although Congress did not direct that
regulations be promulgated to
implement the funding scheme
established by this statute, the FHWA
did promulgate regulations which
outline the procedures for administering
the PLH Discretionary Program. These
regulations, for the most part, merely
reiterate the application process and
selection criteria outlined in the statute.
For instance, the statute establishes that
PLH discretionary funds are to be
distributed on the basis of need among
the States that apply through their State
highway departments and that
preference is to be given to those
projects which are significantly
impacted by Federal land and resource

management activities. Part 667 restates
these provisions, but it also
supplements the statutory provisions
with overly detailed descriptions of
factors to be considered in the selection
process and of the steps taken in the
application and selection procedure. In
addition, part 667 restates some of the
factors established in the statute as
defining the eligibility of certain
projects for these funds.

The eligibility criteria and selection
process of the PLH discretionary
program were modified and greatly
clarified by amendments to title 23,
U.S.C., that were enacted as part of the
ISTEA (Pub. L. 102-240, 105 Stat. 1914).
One change resulting from these
amendments is that title 23, U.S.C., now
provides a more detailed explanation of
the kinds of projects which are eligible
for PLH discretionary funds. The
regulation delineating eligibility criteria
in part 667 states that funds may be
used for ““engineering and construction
of the mainline roadway including
adjacent vehicular parking areas and
construction elements related to scenic
easements.” (§667.7.) After the ISTEA
amendments, title 23, U.S.C., now
includes a provision entitled “Eligible
Projects’”” which lists adjacent vehicular
parking areas and acquisition of
necessary scenic easements as two of
seven types of projects qualifying for
PLH funds.

These PLH regulations have also now
become inconsistent with title 23,
U.S.C., as aresult of the ISTEA
amendments. Section 667.7 of the
regulations states that ‘‘funds may not
be used for right-of-way costs,
maintenance or other ancillaries such as
sanitary, water and fire control
facilities””; however, the list of eligible
projects added to title 23, U.S.C., by the
ISTEA includes, ‘‘construction and
reconstruction of roadside rest areas
including sanitary and water facilities.”
Thus, in general, the provisions
regarding eligibility for PLH
discretionary funds currently included
in the FHWA regulations have become
both outdated and unnecessary.

Amendments to title 23, U.S.C., added
by the ISTEA also modify the selection
process and the factors that will be
taken into account in allocating PLH
discretionary funds among the States.
As a result of the ISTEA amendments,
title 23, U.S.C., now states that
preference will still be given to projects
which are significantly impacted by
Federal land and resource management
activities, but now such preference will
be given only if these projects are
proposed by a State which contains at
least 3 percent of the total public lands
in the Nation. In light of this statutory
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change, the regulations in part 667 have
become outdated because they provide
that all projects which significantly
benefit or improve Federal land and
resource management will be given
preference.

Consequently, as this examination of
part 667 reveals, these regulations
concerning the PLH Discretionary
Program are unnecessary and in many
instances either straightforwardly
redundant or outdated because they
have become inconsistent with the
authorizing statute. Therefore, the
FHWA is eliminating part 667 as
opposed to amending it to account for
the changes brought about by the ISTEA
amendments. Elimination of these
regulations will provide more flexibility
in administration of the PLH
discretionary program. In addition,
elimination of part 667 will have the
effect of further streamlining FHWA
regulations in accordance with the
objectives of the President’s Regulatory
Reinvention Initiative.

Discussion of Comments

A notice of proposed rulemaking
(NPRM) proposing the elimination of
part 667 was published in the December
6, 1995, Federal Register at 60 FR
62359. Interested persons were invited
to participate in this rulemaking by
submitting written comments on the
NPRM to Docket No. 95-28 on or before
February 5, 1996. Comments were
received from two State highway
agencies and one Indian tribe. All
comments received in response to the
NPRM were considered during the
drafting of this final rule eliminating the
PLH Discretionary Program regulations.

One State had no comments
concerning elimination of the existing
regulation; however, two changes in the
law were recommended. One such
recommendation proposed a change to
the provision in 23 U.S.C. 202(b)
dealing with the preference in PLH
discretionary allocations to projects in a
State which contains at least 3 percent
of the total public lands in the Nation.
The commenting State recommended
that the percentage of public lands
required for giving preference in PLH
discretionary allocation be reduced from
3 percent to 1.5 percent or deleted
entirely. The State also recommended
that the “Hold Harmless” clause in
section 1015(a)(1) of the ISTEA not
include apportionment adjustments tied
to allocations made to States under the
PLH Discretionary Program. Both of
these recommendations require
statutory amendments and are beyond
the scope of a rulemaking action.

Two commenters suggested that the
FHWA retain the project selection

criteria presented in 23 CFR 667.3 (c)
and (d) as these criteria are valuable in
determining appropriate projects to be
selected for funding. For example, these
criteria cover matters such as route
continuity, capacity, and safety and
benefits of projects to Federal lands and
resource management. Although these
criteria are not expressed in definitive
terms of measurement and their
application is subjective, the FHWA
agrees that use of these criteria can
produce information which is valuable
for purposes of the selection process. It
is noted that FHWA'’s annual
solicitation for candidate projects which
is publicized via a memorandum to the
FHWA regional offices, requests
information on most of these criteria as
part of each State’s proposal. The
FHWA call for fiscal year (FY) 1997 PLH
candidates contains these selection
criteria. The elimination of part 667 will
not impact FHWA'’s use of these
selection criteria, and the FHWA fully
intends to include them in future
solicitations for candidate projects if
this discretionary program is
reauthorized after FY 1997.

One commenter recommended that
the selection criteria, as previously
discussed, also be applied to the non-
discretionary portion of the PLH
funding allocated to the States. The non-
discretionary PLH funding (66 percent
of PLH funds) is set aside by statute for
Forest Highways and is distributed in
accordance with a hybrid formula.
Funds set aside for Forest Highways are
not discretionary, and the selection
criteria for PLH discretionary funds
cannot be used to allocate the remaining
66 percent of the PLH funding.

Rulemaking Analyses and Notices

Executive Order 12866 (Regulatory
Planning and Review and DOT
Regulatory Policies and Procedures)

The FHWA has considered the impact
of this document and has determined
that it is neither a significant
rulemaking action within the meaning
of Executive Order 12866 nor a
significant rulemaking under the
regulatory policies and procedures of
the Department of Transportation. This
rulemaking eliminates FHWA
regulations regarding administration of
the PLH Discretionary Program. These
regulations have become outdated and
are unnecessary in light of the fact that
the statutory provisions authorizing
allocation of these funds adequately
delineate the procedures to be used and
the factors to be considered in selecting
the States that will receive funding. This
rulemaking eliminating these obsolete
regulations would not cause any

significant changes to the amount of
funding available under the PLH
Discretionary Program or to the process
by which applicants are selected to
receive funding. Thus, it is anticipated
that the economic impact of this
rulemaking will be minimal. In
addition, it will not create a serious
inconsistency with any other agency’s
action or materially alter the budgetary
impact of any entitlements, grants, user
fees, or loan programs; nor will
elimination of these regulations raise
any novel legal or policy issues.
Therefore, a full regulatory evaluation is
not required.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (5 U.S.C. 601-612), the
FHWA has evaluated the effects of this
rule on small entities and has
determined that elimination of the
FHWA regulations regarding
administration of PLH discretionary
funds will not have a significant
economic impact on a substantial
number of small entities. Elimination of
these regulations will not affect the
amount of funding available to the
States through the PLH Discretionary
Program or the procedures used to select
the States eligible to receive these funds.
Furthermore, States are not included in
the definition of “‘small entity’’ set forth
in 5 U.S.C. 601. Therefore, the FHWA
hereby certifies that this action will not
have a significant economic impact on
a substantial number of small entities.

Exective Order 12612 (Federalism
Assessment)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
this action does not raise sufficient
federalism implications to warrant the
preparation of a federalism assessment.
Elimination of these obsolete FHWA
regulations concerning the PLH
Discretionary Program would not
preempt any State law or State
regulation. No additional costs or
burdens would be imposed on the States
as a result of this action, and the States’
ability to discharge traditional State
governmental functions would not be
affected by this rulemaking.

Executive Order 12372

Catalog of Domestic Assistance
Program Number 20.205, Highway
Planning and Construction. The
regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities apply to
this program.
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Paperwork Reduction Act

This action does not create a
collection of information requirement
for the purposes of the Paperwork
Reduction Act of 1995, 44 U.S.C. 3501—
3520.

National Environmental Policy Act

The FHWA has analyzed this
rulemaking for the purposes of the
National Environmental Policy Act of
1969 (42 U.S.C. 4321-4347) and has
determined that this action would not
have any effect on the quality of the
environment. Therefore an
environmental impact statement is not
required.

Regulatory Identification Number

A regulation identification number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN contained
in the heading of this document can be
used to cross reference this action with
the Unified Agenda.

List of Subjects in 23 CFR Part 667

Highways and roads, Public lands
highway funds.

Issued on: August 20, 1996.

Rodney E. Slater,
Federal Highway Administrator.

In consideration of the foregoing and
under the authority of 23 U.S.C. 202,
204, and 315, the FHWA removes and
reserves part 667 of title 23, Code of
Federal Regulations, as set forth below.

PART 667—PUBLIC LANDS
HIGHWAYS FUNDS [REMOVED AND
RESERVED]

1. Part 667 is removed and reserved.

[FR Doc. 96-21852 Filed 8-26-96; 8:45 am]
BILLING CODE 4910-22-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 291
[Docket No. FR-3814-N-03]
RIN 2502-AG42

Office of the Assistant Secretary for
Housing—Federal Housing
Commissioner; Sale of HUD-Held
Single Family Mortgages; Notice of
Extension of Effective Period of Interim
Rule

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD.

ACTION: Interim rule; Postponement of
expiration date.

SUMMARY: On August 31, 1995, HUD
published an interim rule to establish
policies and procedures for the sale of
HUD-held single family mortgages. The
interim rule provided that its provisions
would expire and not be in effect after
September 30, 1996, unless prior to that
date HUD publishes a document to
extend the effective date. This
document extends the effective period
of the interim rule until HUD issues a
final rule for the sale of HUD-held single
family mortgages.

DATES: Effective August 27, 1996 the
September 30, 1996 expiration date for
the interim rule adding 24 CFR 291.300
through 291.307 (subpart D) is
postponed until a final rule is published
and made effective.

FOR FURTHER INFORMATION CONTACT:
Joseph McCloskey, Director, Single
Family Servicing Division, Office of
Housing, Room 9178, Department of
Housing and Urban Development, 451
Seventh Street SW, Washington, D.C.
20410, telephone (202) 708-1672. (This
telephone number is not toll-free.)
Hearing- or speech-impaired individuals
may access this number via TTY by
calling the Federal Information Relay
Service at (800) 877-8339.
SUPPLEMENTARY INFORMATION: HUD
published an interim rule to establish
policies and procedures for the sale of
HUD-held single family mortgages on
August 31, 1995 (60 FR 45331). (Note:
HUD published a correction to this
interim rule on October 6, 1995 (60 FR
52296).) The August 31, 1995 interim
rule explained that HUD had adopted a
policy of setting an expiration date for
an interim rule so that the regulatory
provisions would expire unless a final
rule is published before that date (60 FR
45332). This “‘sunset’ provision appears
in §291.300 of the interim rule, which
provides that §§ 291.300 through
291.307 shall expire and shall not be in
effect after September 30, 1996, unless
prior to September 30, 1996 HUD
publishes a final rule adopting the
interim rule with or without changes, or
publishes a notice in the Federal
Register to extend the effective date of
the interim rule.

The final rule for the sale of HUD-
held single family mortgages is
currently in its final stages of
development, and HUD anticipates that
it will publish the final rule in the fall
of 1996. However, in order to prevent a
period in which the single family
mortgage sale program is without
effective regulations, HUD is extending
the effective period of the August 31,

1995 interim rule until the final rule is
published and made effective.

Accordingly, the expiration date of
the interim rule published in the
Federal Register on August 31, 1995 (60
FR 45331) is postponed until a final rule
is published and made effective.

Dated: August 20, 1996.
Nicolas P. Retsinas,

Assistant Secretary for Housing—Federal
Housing Commissioner.

[FR Doc. 96-21762 Filed 8—-26-96; 8:45 am]
BILLING CODE 4210-27-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 950
[SPATS No. WY-026]
Wyoming Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving a proposed
amendment to the Wyoming regulatory
program (hereinafter, the “Wyoming
program”) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA). The proposed amendment
consists of the revision of statutory
provisions pertaining to research and
development testing licenses for coal in
situ processing operations. The
amendment was intended to revise the
Wyoming program to be consistent with
SMCRA and the corresponding Federal
regulations.

EFFECTIVE DATE: August 27, 1996.

FOR FURTHER INFORMATION CONTACT:
Guy V. Padgett, Director, Casper Field
Office, Telephone: (307) 261-5824,
Internet address:
GPADGETT@CWYGW.OSMRE.GOV.

SUPPLEMENTARY INFORMATION:

I. Background on the Wyoming
Program

On November 26, 1980, the Secretary
of the Interior conditionally approved
the Wyoming program. General
background information on the
Wyoming program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval of the Wyoming program can
be found in the November 26, 1980,
Federal Register (45 FR 78637).
Subsequent actions concerning
Wyoming’s program and program
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amendments can be found at 30 CFR
950.12, 950.15, 950.16, and 950.20.

I1. Proposed Amendment

By letter dated April 18, 1996,
Wyoming submitted a proposed
amendment to its program
(administrative record No. WY-32-2)
pursuant to SMCRA (30 U.S.C. 1201 et
seq.). Wyoming submitted the proposed
amendment in response to a January 27,
1995, letter from OSM that was sent in
accordance with the Federal regulations
at 30 CFR 732.17(c) (administrative
record No. WY-32-1). The provisions of
the Wyoming Environmental Quality
Act that Wyoming proposed to revise
were: Wyoming Statute (W.S.) 35-11—
426, concerning in situ mineral mining
permits and testing licenses, and W.S.
35-11-431, concerning applications for
research and development testing
licenses.

OSM announced receipt of the
proposed amendment in the May 10,
1996, Federal Register (61 FR 20773),
provided an opportunity for a public
hearing or meeting on its substantive
adequacy, and invited public comment
on its adequacy (administrative record
No. WY-32-7). Because no one
requested a public hearing or meeting,
none was held.

I11. Director’s Findings

As discussed below, the Director, in
accordance with SMCRA and 30 CFR
732.15 and 732.17, finds that the
proposed program amendment
submitted by Wyoming on April 18,
1996, is no less stringent than SMCRA
and no less effective than the
corresponding Federal regulations.
Accordingly, the Director approves the
proposed amendment.

Public Notice and Performance
Standards Applicable to Research and
Development Testing Licenses for Coal
In Situ Processing Activities

In accordance with the Federal
regulations at 30 CFR 732.17(c), by letter
dated January 27, 1995 (administrative
record No. WY-032-1), OSM required
that Wyoming revise its approved
program to (1) require public notice for
research and development testing of
coal in situ processing activities and (2)
clarify that the underground mining
performance standards apply to coal in
situ research and development testing
licenses.

In response to OSM’s letter, Wyoming
proposed to revise the Wyoming
Environmental Quality Act at Wyoming
Statute (W.S.) 35-11-426, concerning in
situ mineral mining permits and testing
licenses, and W.S. 35-11-431,

concerning applications for research
and development testing licenses.

Specifically, Wyoming proposed to
revise W.S. 35-11-426 (a) and (b) to
clarify that all provisions of the act
applicable to surface coal mining
operations apply to coal in situ
operations, including research and
development testing licenses, regardless
of whether such operations are
connected with existing surface or
underground coal mines. In addition,
Wyoming proposed to revise W.S. 35—
11-431(a)(vi) to specify that the public
notice requirements applicable to
surface coal mining operations at W.S.
35-11-406 (j) and (k) apply to an
application for a research and
development testing license.

The provisions at W.S. 35-11-406 (j)
and (k) include, among other things, (1)
the requirement that the applicant
provide public notice in a newspaper of
general circulation in the locality of the
proposed mining site once a week for
four consecutive weeks, (2) the right of
any interested party to file written
objections to the application within
thirty days after the last publication of
the notice and request an informal
conference, and (3) Wyoming'’s
obligation to publish notice of and hold
either an informal conference or a
public hearing within twenty days after
the final date for filing objections. The
provision at W.S. 35-11-406(k) also
specifies that the hearing shall be
conducted in accordance with the
Wyoming Administrative Procedure Act
with the right to judicial review.

Chapter XVIII of the Wyoming Coal
Rules and Regulations, includes, among
other things, permit application
requirements pertaining to coal in situ
mining. Section 5, concerning coal in
situ research and development testing
license applications, references the
requirements of W.S. 35-11-431. The
Wyoming Coal Rules and Regulations at
Chapter l1ll, Section 3, and Chapter V,
Section 5, concerning respectively
permits and performance standards for
coal in situ processing activities, require
by reference to Chapters IV and VI,
compliance with applicable
performance standards for surface and
underground mining operations.

The Federal regulations at 30 CFR
785.22 require that any application for
a permit for in situ operations shall be
made according to all requirements
applicable to underground mining
activities and that the operations shall
be conducted in compliance with the
performance standards for in situ
mining at 30 CFR Part 828. Applications
for underground mining activities are
subject to the public notice
requirements for surface coal mining

and reclamation operations at 30 CFR
773.17 and the performance standards
pertaining to underground mining
operations at 30 CFR Part 817.

Because Wyoming'’s proposed
revisions at W.S. 35-11-426 (a) and (b),
concerning in situ mineral mining
permits and testing licenses, and W.S.
35-11-431(a)(vi), concerning
applications for research and
development testing licenses,
respectively, (1) clarify that the
underground mining operation
performance standards apply to coal in
situ research and development testing
licenses, and (2) require public notice
for research and development testing of
coal in situ processing activities, the
Director finds that proposed W.S. 35—
11-426 (a) and (b) and W.S. 35-11—
431(a)(vi), in concert with the existing
Wyoming regulations at Chapters Ill, V,
and XVIII, are no less effective than the
Federal regulations at 30 CFR 773.17,
785.22, 817, and 828, concerning,
among other things, public notice
requirements and applicable
performance standards for coal in situ
operations. The Director finds that
Wyoming has satisfied the requirements
of OSM’s January 27, 1995, 30 CFR 732
letter, and approves Wyoming’s
proposed revisions at W.S. 35-11-426
(a) and (b) and W.S. 35-11-431(a)(vi).

IV. Summary and Disposition of
Comments

Following are summaries of all
substantive written comments on the
proposed amendment that were
received by OSM, and OSM’s responses
to them.

1. Public Comments

University of Wyoming.—BY letter
dated May 10, 1996, the Associate Dean
and Director of the Agricultural
Experiment Station, University of
Wyoming, commented that the
proposed revisions of W.S. 35-11-426
and 431(a) should not impact research
being conducted and should not present
any additional requirements in
conducting future research projects
(administrative record No. WY-32-9).

2. Federal Agency Comments

Pursuant to 732.17(h)(11)(i), OSM
solicited comments on the proposed
amendment from various Federal
agencies with an actual or potential
interest in the Wyoming program.

U.S. Rural Development.—BY letter
dated April 26, 1996, the Rural
Development, responded that the
revisions appeared to be reasonable
(administrative record No. WY-32-8).

U.S. Natural Resources Conservation
Service.—BYy letter dated May 22, 1996,
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the Natural Resources Conservation
Service responded that it had no
comments (administrative record No.
WY-32-10).

U.S. Geological Survey.—BY letter
dated May 23, 1996, the Geological
Survey responded that, because the term
“in situ mineral mining”’ may refer to
coal bed methane extraction or coal
gasification, a clear definition of ““in situ
mineral mining” would be very helpful
to avoid the possibility of confusion
about its meaning (administrative record
No. WY-32-11).

The Federal regulations, at 30 CFR
701.5, define ““in situ processes’ to
mean

Activities conducted on the surface or
underground in connection with in-place
distillation, retorting, leaching, or other
chemical or physical processing of coal. The
term includes, but is not limited to, in situ
gasification, in situ leaching, slurry mining,
solution mining borehole mining, and fluid
recovery mining.

Wyoming, at W.S. 35-11-103(f)(iv),
defines “‘in situ mining”” to mean

A method of in-place surface mining in
which limited quantities of overburden are
disturbed to install a conduit or well and the
mineral is mined by injecting or recovering
a liquid, solid, sludge or gas that causes the
leaching, dissolution, gasification,
liquefaction or extraction of the mineral. In
situ mining does not include the primary or
enhanced recovery of naturally occurring oil
and gas or any related process regulated by
the Wyoming oil and gas conservation
commission.

Because in situ literally means in-
place, it includes any process for in-
place coal extraction. All coal in situ
extraction processes would be required
to meet the applicable performance
standards.

U.S. Bureau of Land Management.—
By letter dated May 28, 1996, the
Bureau of Land Management, Wyoming
State Office, responded that it had no
comments (administrative record No.
WY-32-13).

U.S. Bureau of Reclamation.—By
letter dated June 17, 1996, the Bureau of
Reclamation responded that it had no
comments (administrative record No.
WY-32-14).

3. Environmental Protection Agency
(EPA) Concurrence and Comments

Pursuant to 30 CFR 732.17(h)(11)(ii),
OSM is required to solicit the written
concurrence of EPA with respect to
those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.). None
of the revisions that Wyoming proposed

to make in its amendment pertain to air
or water quality standards.
Nevertheless, OSM requested EPA’s
concurrence with the proposed
amendment and pursuant to 30 CFR
732.17(h)(11)(i), solicited comments on
the proposed amendment
(administrative record No. WY-32-6).
By letter dated May 13, 1996, EPA
responded that it had no comments on
the amendment and that it concurred
with the proposed revisions
(administrative record No. WY-32-12).

4. State Historic Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Pursuant to 30 CFR 732.17(h)(4), OSM
solicited comments on the proposed
amendment from the SHPO and ACHP
(administrative record No. WY—-32-5).
Neither the SHPO nor ACHP responded
to OSM’s request.

V. Director’s Decision

Based on the above finding, the
Director approves Wyoming’s proposed
amendment as submitted on April 18,
1996.

The Director approves, as discussed
in the above finding, revision of W.S.
35-11-426(a) and (b), concerning rules
and regulations applicable to coal in
situ mineral mining permits and testing
licenses, and W.S. 35-11-431(a)(vi),
concerning public notice of applications
for coal in situ research and
development testing licenses.

VI. Procedural Determinations

1. Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

2. Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
since each such program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations

and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

3. National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

4. Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

5. Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
that is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

6. Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR Part 950

Intergovernmental relations, Surface
mining, Underground mining.

Dated: July 25, 1996.
Peter A. Rutledge,

Acting Regional Director, Western Regional
Coordinating Center.

For the reasons set out in the
preamble, title 30, chapter VII,
subchapter T, part 950 of the Code of
Federal Regulations is amended as set
forth below:
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PART 950—WYOMING

1. The authority citation for part 950
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 950.15 is amended by
adding paragraph (y) to read as follows:

§950.15 Approval of regulatory program
amendments.
* * * * *

(y) The following statutory provisions,
as submitted to OSM on April 18, 1996,
are approved effective August 27, 1996:
revision of W.S. 35-11-426 (a) and (b),
concerning in situ mineral mining
permits and testing licenses; and W.S.
35-11-431(a)(vi), concerning
applications for research and
development testing licenses.

[FR Doc. 96-21676 Filed 8—26—96; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF DEFENSE
Department of the Army
Corps of Engineers

33 CFR Part 334

Pamlico Sound and Adjacent Waters,
North Carolina, Danger Zones;
Alligator Bayou off St. Andrew Bay,
Florida; and Suisun Bay, West of
Carquinez Straits at the Naval
Weapons Station, Concord, California,
Restricted Areas

AGENCY: U.S. Army Corps of Engineers,
DoD.

ACTION: Final rule.

SUMMARY: The Corps is amending the
regulations which establish several
danger zones in Pamlico Sound and the
Neuse River in North Carolina to delete
one of the danger zones and make minor
editorial changes to the regulations. The
danger zone as it exists, protrudes into
and interferes with navigation in
Turnagain Bay and will not be used
again by the Government for a use that
precludes free use by the public. The
Corps is also making minor editorial
amendments to the regulations which
establish a restricted area in the waters
of Alligator Bayou, a tributary of St.
Andrews Bay and the Gulf of Mexico,
Florida and a restricted area in the
waters of Suisun Bay, west of Carquinez
Straits at the Naval Weapons Station,
Concord, California, to clarify that
persons, as well as vessels, are not
allowed within the restricted areas. This
amendment will not affect the size,
location or further restrict the public’s
use of the restricted areas. The restricted

areas continue to be essential to the
safety and security of Government
facilities, vessels and personnel and
protect the public from the hazards
associated with the operations at
Government facilities.

EFFECTIVE DATE: October 28, 1996.
ADDRESSES: HQUSACE, CECW-OR,
Washington, D.C. 20314-1000.

FOR FURTHER INFORMATION CONTACT:

Mr. Ralph Eppard, Regulatory Branch,
CECW-OR at (202) 761-1783, or
guestions concerning the Pamlico
Sound, NC danger zone revocation may
be directed to Mr. David Franklin of the
Wilmington District at (910) 251-44952.
Questions concerning the Alligator
Bayou restricted area may be directed to
Mr. Larry Evans of the Jacksonville
District at (904) 232-3943. Any
questions concerning the Suisun Bay,
California restricted area may be
directed to Mr. Mark D’Avignon of the
San Francisco District at (415) 977—
8446.

SUPPLEMENTARY INFORMATION: Pursuant
to its authorities in Section 7 of the
Rivers and Harbors Act of 1917 (40 Stat.
266; 33 U.S.C. 1) and Chapter XIX of the
Army Appropriations Act of 1919 (40
Stat. 892; 33 U.S.C. 3), the Corps is
amending the regulations in 33 CFR Part
334.420, 334.760 and 334.1110.

The Commanding Officer, Marine
Corps Air Bases, Eastern Area, Cherry
Point, North Carolina, has requested an
amendment to the regulations in 33 CFR
334.420(b)(1)(ii), to disestablish a
danger zone in the waters off Mulberry
Point in Pamlico Sound. The area will
be opened to public use upon the
effective date of these final rules. The
remaining danger zones established in
33 CFR 334.420 remain in effect. We are
also making an editorial change to
clarify that these danger zone
regulations apply to personnel as well
as vessels. The Commanding Officer,
Coastal Systems Station, Dahlgren
Division, Naval Surface Warfare Center,
Panama City, Florida, and the
Commanding Officer, Naval Weapons
Station Concord, Concord, California
have also requested that the word
“person’ be inserted into the
regulations in 33 CFR 334.760(b)(1) and
33 CFR 334.1110(2), respectively, to
clarify that restrictions apply not only to
vessels, but to personnel as well. Other
minor editorial changes are being made
to 33 CFR 334.1110 to correct paragraph
designations in the regulations. These
amendments to the danger zones in 33
CFR 334.420 and the restricted areas in
33 CFR 334.760 and 334.1110 are being
promulgated without being published as
proposed rules with opportunity for
public comment because the changes

are editorial in nature and since the
revisions do not change the boundaries
or increase the restrictions on the
public’s use or entry into the designated
areas, the changes will have practically
no effect on the public. Accordingly, we
have determined that public comment is
unnecessary and impractical.

Procedural Requirements
a. Review under Executive Order 12866

This final rule is issued with respect
to a military function of the Defense
Department and the provisions of
Executive Order 12866 do not apply.

b. Review under the Regulatory
Flexibility Act

These rules have been reviewed under
the Regulatory Flexibility Act (Pub. L.
86-354), which requires the preparation
of a regulatory flexibility analysis for
any regulation that will have a
significant economic impact on a
substantial number of small entities
(i.e., small businesses and small
governments). The Corps expects that
the economic impact of the changes to
the restricted areas will have practically
no impact on the public, no anticipated
navigational hazard or interference with
existing waterway traffic and
accordingly, certifies that this proposal
if adopted, will have no significant
economic impact on small entities.

c. Review under the National
Environmental Policy Act

An environmental assessment has
been prepared for each of these actions.
We have concluded, based on the minor
nature of these proposed amendments
that these amendments to danger zones
and restricted areas will not have a
significant impact to the human
environment, and preparation of a
environmental impact statement is not
required. The environmental assessment
for the appropriate area may be
reviewed at the District Offices listed at
the end of FOR FURTHER INFORMATION
CONTACT, above.

d. Submission to Congress and the GAO

Pursuant to Section 801(a)(1)(A) of the
Administrative Procedure Act as
amended, by the Small Business
Regulatory Enforcement Fairness Act of
1996, the Army has submitted a report
containing this rule to the U.S. Senate,
House of Representatives and the
Comptroller General of the General
Accounting Office prior to publication
of this rule in the Federal Register. This
rule is not a major rule within the
meaning of section 804(2) of the
Administrative Procedure Act, as
amended.
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e. Unfunded Mandates Act

This rulemaking does not impose an
enforceable duty among the private
sector and therefore, is not a Federal
private sector mandate and is not
subject to the requirements of Section
202 or 205 of the Unfunded Mandates
Act. We have also found under Section
203 of the Act, that small governments
will not be significantly and uniquely
affected by this rulemaking.

List of Subjects in 33 CFR Part 334

Danger Zones, Navigation (water),
Transportation.

For the reasons set out in the
preamble, 33 CFR Part 334 is amended
as follows:

PART 334—DANGER ZONE AND
RESTRICTED REGULATIONS

1. The authority citation for Part 334
continues to read as follows:

Authority: 40 Stat. 266; (33 U.S.C. 1) and
40 Stat. 892; (33 U.S.C. 3).

2. Section 334.420 is amended by
revising the first sentence of paragraph
(@)(2), removing paragraph (b)(1)(ii),
redesignating paragraphs (b)(1)(iii), (iv)
and (v) as (b)(1)(ii), (iii) and (iv),
respectively, and revising paragraph
(b)(2) to read as follows:

§334.420 Pamlico Sound and adjacent
waters, N.C.; danger zones for Marine
Corps operations.

a * X *

(2) The regulations. The area shall be
closed to navigation and personnel at all
times except for vessels engaged in
operational and maintenance work as
directed by the enforcing agency. * * *

(b) Bombing, rocket firing, and
strafing areas in Pamlico Sound and
Neuse River—(1) The areas. * * *

(2) The regulations. (i) The area
described in paragraph (b)(1) of this
section will be used as bombing, rocket
firing, and strafing areas. Live and
dummy ammunition will be used. The
area shall be closed to navigation and all
persons at all times except for such
vessels as may be directed by the
enforcing agency to enter on assigned
duties. The area will be patrolled and
vessels “‘buzzed” by the patrol plane
prior to the conduct of operations in the
area. Vessels or personnel which have
inadvertently entered the danger zone
shall leave the area immediately upon
being so warned.

(ii) The areas described in paragraphs
(b)(2)(ii), (iii) and (iv) of this section
shall be used for bombing, rocket firing,
and strafing areas. Practice and dummy
ammunition will be used. All operations
will be conducted during daylight
hours, and the areas will be open to

navigation at night. No vessel or person
shall enter these areas during the hours
of daylight without special permission
from the enforcing agency. The areas
will be patrolled and vessels “buzzed”
by the patrol plane prior to the conduct
of operations in the areas. Vessels or
personnel which have inadvertently
entered the danger zones shall leave the
area immediately upon being warned.
* * * * *

3. Section 334.760 is amended by
revising paragraph (b)(1) to read as
follows:

§334.760 Alligator Bayou, a tributary of St.

Andrew Bay, Fla.; restricted area.
* * * * *

(b) The regulations. (1) No vessel or
person shall enter the area or navigate
therein without permission of the
Commanding Officer, Naval Ship
Research and Development Laboratory,
Panama City, Fla., or her/his authorized
representative.

* * * * *

4. Section 334.1110 is amended by
revising the heading for paragraph (a);
revising the paragraph (a)(1) designation
and heading; and redesignating
paragraph (a)(2) as (b), and revising it to
read as follows:

§334.1110 Suisun Bay at Naval Weapons
Station, Concord; restricted area.

(@) Thearea. * * *

(b) The regulations. (1) No person,
vessel, watercraft, conveyance or device
shall enter or cause to enter or remain
in this area. No person shall refuse or
fail to remove any person or property in
his custody or under his control from
this area upon the request of the
Commanding Officer of the Naval
Weapons Station Concord or his/her
authorized representative.

(2) The regulations in this section
shall be enforced by the Commanding
Officer, Naval Weapons Station
Concord, and such agencies as he/she
shall designate.

Dated: August 2, 1996.

Stanley G. Genega,

Major General, U.S. Army, Director of Civil
Works.

[FR Doc. 96-21841 Filed 8-26-96; 8:45 am]
BILLING CODE 3710-92-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[WI67-01-7276; FRL—-5550-6]

Approval and Promulgation of
Implementation Plan; Wisconsin

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: On May 10, 1996, the
Environmental Protection Agency (EPA)
proposed approval of a Wisconsin State
Implementation Plan (SIP) revision. The
purpose of the revision was to meet the
requirements of the EPA transportation
conformity rule set forth at 40 CFR part
51, subpart T—Conformity to State or
Federal Implementation Plans of
Transportation Plans, Programs, and
Projects Developed, Funded or
Approved Under Title 23 U.S.C. or the
Federal Transit Act. Conformity is the
process, defined in the Clean Air Act,
used to assure that transportation
planning activities meet the SIP’s
purpose of eliminating or reducing the
severity and number of violations of the
National Ambient Air Quality Standards
and achieving expeditious attainment of
such standards. The proposed approval
was subject to a 30 day public comment
period during which no comments were
received.

EFFECTIVE DATE: This final rule will be
effective on September 26, 1996.

ADDRESSES: Copies of the SIP revision
are available for inspection at the
following address: United States
Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Ilinois 60604. (It is recommended that
you telephone Michael Leslie at (312)
353-6680 before visiting the Region 5
Office.)

A copy of this SIP revision is
available for inspection at the following
location: Office of Air and Radiation
(OAR) Docket and Information Center
(Air Docket 6102), room M1500, United
States Environmental Protection
Agency, 401 M Street S.W., Washington,
D.C. 20460, (202) 260-7548.

FOR FURTHER INFORMATION CONTACT:
Michael G. Leslie, Regulation
Development Section (AR-18J), Air
Programs Branch, Air and Radiation
Division, United States Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, Telephone Number (312) 353—
6680.
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SUPPLEMENTARY INFORMATION:
l. Background

Section 176(c) of the Clean Air Act
(Act), 42 U.S.C 7506(c), provides that no
Federal department, agency, or
instrumentality shall engage in, support
in any way or provide financial
assistance for, license or permit, or
approve any activity which does not
conform to a SIP which has been
approved or promulgated pursuant to
the Act. Conformity is defined as
conformity to the SIP’s purpose of
eliminating or reducing the severity and
number of violations of the National
Ambient Air Quality Standards and
achieving expeditious attainment of
such standards, and that such activities
will not: (1) cause or contribute to any
new violation of any standard in any
area, (2) increase the frequency or
severity of any existing violation of any
standard in any area, or (3) delay timely
attainment of any standard or any
required interim emission reductions or
other milestones in any area.

Section 176(c)(4)(A) of the Act
requires EPA to promulgate criteria and
procedures for determining conformity
of all Federal actions (transportation
and general) to applicable SIPs. The
EPA published the final transportation
conformity rules in the November 24,
1993, Federal Register and codified
them at 40 CFR part 51 subpart T—
Conformity to State or Federal
Implementation Plans of Transportation
Plans, Programs, and Projects
Developed, Funded or Approved Under
Title 23 U.S.C. or the Federal Transit
Act. The conformity rules require States
and local agencies to adopt and submit
to the EPA a transportation conformity
SIP revision not later than November 24,
1994. The State of Wisconsin submitted
a SIP revision to EPA on November 23,
1994, and supplemented this submittal
onJune 14, 1995.

1. EPA Action

The EPA is approving the
transportation conformity SIP revision
for the State of Wisconsin. The EPA has
previously evaluated this SIP revision
and has determined that the State has
fully adopted the provisions of the
Federal transportation conformity rules
in accordance with 40 CFR part 51,
subpart T. The appropriate public
participation and comprehensive
interagency consultations have been
undertaken during development and
adoption of this SIP revision.

I11. Administrative Requirements

A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the

Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the CAA, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(““Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a

Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ““major rule” as defined by 5
U.S.C. 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 28, 1996.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Ozone,
Transportation conformity,

Transportation-air quality planning,
Volatile organic compounds.

Dated: July 24, 1996.
Barry C. Degraff,
Acting Regional Administrator.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C 7401-7671q.
Subpart YY—Wisconsin

2. Section 52.2585 is amended by
adding paragraph (j) to read as follows:
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§52.2585 Control strategy: Ozone.

* * * * *

(i) Approval—On June 14, 1995, the
Wisconsin Department of Natural
Resources submitted a revision to the
ozone State Implementation Plan. The
submittal pertained to a plan for the
implementation and enforcement of the
Federal transportation conformity
requirements at the State or local level
in accordance with 40 CFR part 51,
subpart T—Conformity to State or
Federal Implementation Plans of
Transportation Plans, Programs, and
Projects Developed, Funded or
Approved Under Title 23 U.S.C. or the
Federal Transit Act.

[FR Doc. 96-21696 Filed 8-26-96; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52

[TN-176-1-9641a; TN-177-1-9642a; FRL—
5547-1]

Approval and Promulgation of
Implementation Plans Tennessee:
Approval of Revisions to the
Tennessee SIP Regarding Volatile
Organic Compounds

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: In this document, EPA is
acting on revisions to the Tennessee
State Implementation Plan (SIP) which
were submitted to EPA by Tennessee,
through the Tennessee Department of
Air Pollution Control (TDAPC), to
amend the Tennessee chapter regulating
volatile organic compounds (VOC). The
revisions amending the TDAPC’s VOC
chapter were submitted on June 3, 1996,
and June 4, 1996, and add rules which
regulate surface coating of plastic parts
operations, commercial and motor
vehicle and mobile equipment
refinishing operations, and volatile
organic liquid storage tanks.
Additionally, the State submitted
revisions to the existing definition for
exempt VOCs and to the existing
chapter regulating handling, storage, use
and disposal of volatile organic
compounds. These revisions provide
emission reductions for maintenance of
the ozone standard in the Nashville
0zone nonattainment area.

DATES: This final rule is effective
October 11, 1996, unless adverse or
critical comments are received by
September 26, 1996. If the effective date
is delayed, timely notice will be
published in the Federal Register.
ADDRESSES: Written comments on this
action should be addressed to William

Denman at the Environmental
Protection Agency, Region 4 Air
Programs Branch, 345 Courtland Street,
NE, Atlanta, Georgia 30365. Copies of
documents relative to this action are
available for public inspection during
normal business hours at the following
locations. The interested persons
wanting to examine these documents
should make an appointment with the
appropriate office at least 24 hours
before the visiting day. Reference files

TN-176-1-9641a and TN-177-1-9642a.

The Region 4 office may have additional
background documents not available at
the other locations.

Air and Radiation Docket and
Information Center (Air Docket 6102),
U.S. Environmental Protection
Agency, 401 M Street, SW,
Washington, DC 20460.

Environmental Protection Agency,
Region 4 Air Programs Branch, 345
Courtland Street, NE, Atlanta, Georgia
30365, William Denman, 404/347—
3555 extension 4208.

Tennessee Department of Environment
and Conservation, Division of Air
Pollution Control, L & C Annex, 9th
Floor, 401 Church Street, Nashville,
Tennessee 37243-1531, 615/532—
0554.

FOR FURTHER INFORMATION CONTACT:
William Denman, Regulatory Planning
and Development Section, Air Programs
Branch, Air, Pesticides & Toxics
Management Division, Region 4
Environmental Protection Agency, 345
Courtland Street, NE, Atlanta, Georgia
30365. The telephone number is 404/
347-3555 extension 4208. Reference
files TN-176-1-9641a and TN-177-1—
9642a.

SUPPLEMENTARY INFORMATION: On June 3,
1996, the Tennessee Department of Air
Pollution Control (TDAPC) submitted a
request to the EPA to incorporate
revisions to section 1200-3-18-.01
“Definitions” into the Tennessee SIP.
Paragraph 26 of this rule contains the
definition of exempt compounds and
was revised to correct typographical
errors and add the recently exempted
compounds acetone,
parachlorobenzotrifluoride (PCBTF),
and cyclic, branched or linear
completely methylated siloxanes (VMS).
Paragraph 87 of this rule contains the
definition of volatile organic
compounds and was also revised as
described above.

On June 4, 1996, the TDAPC
submitted a new rule 1200-3-18-.06
“Handling, Storage, Use, and Disposal
of Volatile Organic Compounds (VOCs)
to replace the current rule 1200-3-18—
.06. The new rule was expanded to

cover the use of VOCs as well as
handling, storage and disposal.

On June 3, 1996, the TDAPC
submitted three new VOC rules; 1200-
3-18-.44 “‘Surface Coating of Plastic
Parts”, 1200-3-18-.45 ““Standards of
Performance for Commercial Motor
Vehicle and Mobile Equipment
Refinishing Operations”, and 1200-3—
18-.48 “Volatile Organic Liquid Storage
Tanks”. Rules 1200—-3-18-.44 and
1200-3-18-.45 were submitted to obtain
VOC reductions for which credit was
taken in the ozone redesignation
maintenance plan for the Nashville
o0zone nonattainment area. Rule 1200—-
3-18-.44 “‘Surface Coating of Plastic
Parts’ applies to sources with potential
emissions greater than 25 tons per year
(tpy) in the Nashville ozone
nonattainment area. Rule 1200-3-18—
.45 “‘Standards of Performance for
Commercial Motor Vehicle and Mobile
Equipment Refinishing Operations”
applies to sources whose potential
emissions are greater than 15 pounds
per day. Rule 1200-3-18-.48 ““Volatile
Organic Liquid Storage Tanks” applies
to sources with potential emissions
greater than 100 tpy.

Final Action

The EPA is approving these revisions
to the Tennessee SIP as measures for
maintenance of the ozone standard in
the Nashville nonattainment area. This
rulemaking is being published without
a prior proposal for approval because
the Agency views this as a
noncontroversial amendment and
anticipates no adverse comments.
However, in a separate document in this
Federal Register publication, the EPA is
proposing to approve the SIP revision
should adverse or critical comments be
filed. This action will be effective
October 11, 1996, unless, by September
26, 1996, adverse or critical comments
are received.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on the separate proposed rule.
The EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If no
such comments are received, the public
is advised that this action will be
effective [Insert date 45 days from date
of publication].

Under section 307(b)(1) of the Clean
Air Act (CAA), 42 U.S.C. 7607(b)(1),
petitions for judicial review of this
action must be filed in the United States
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Court of Appeals for the appropriate
circuit by October 11, 1996. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2) of the CAA, 42 U.S.C.
7607(b)(2).)

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

Nothing in this action shall be
construed as permitting or allowing or
establishing a precedent for any future
request for a revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Under the Regulatory Flexibility Act,
5 U.S.C. 601 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the CAA do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP-approval does
not impose any new requirements, |
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
Federal-state relationship under the
CAA, preparation of a regulatory
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. E.P.A., 427

U.S. 246, 256-66 (S.Ct. 1976); 42 U.S.C.
section 7410(a)(2) and 7410(Kk)(3).

Under sections 202, 203, and 205 of
the Unfunded Mandates Reform Act of
1995 (““Unfunded Mandates Act”),
signed into law on March 22, 1995, EPA
must undertake various actions in
association with proposed or final rules
that include a Federal mandate that may
result in estimated costs of $100 million
or more to the private sector, or to State,
local, or tribal governments in the
aggregate.

Through submission of this state
implementation plan or plan revision,
the State and any affected local or tribal
governments have elected to adopt the
program provided for under section 182
of the CAA. These rules may bind State,
local and tribal governments to perform
certain actions and also require the
private sector to perform certain duties.
EPA has examined whether the rules
being approved by this action will
impose any new requirements. Since
such sources are already subject to these
regulations under State law, no new
requirements are imposed by this
approval. Accordingly, no additional
costs to State, local, or tribal
governments, or to the private sector,
result from this action, and therefore
there will be no significant impact on a
substantial number of small entities.

Under section 801(a)(1)(A) of the
Administrative Procedure Act (APA) as
amended by the Small Business
Regulatory Enforcement Fairness Act of
1996, EPA submitted a report containing
this rule and other required information
to the U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ‘““major rule” as defined by section
804(2) of the APA as amended.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

Dated: July 22, 1996.
A. Stanley Meiburg,
Acting Regional Administrator.

Part 52 of chapter I, title 40, Code of
Federal Regulations, is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42.U.S.C. 7401-7671q.

Subpart RR—Tennessee

2. Section 52.2220 is amended by
adding (c)(143) to read as follows:

§52.2220 Identification of plan.
* * * * *

C***

(143) Revisions to chapter 1200-3-18
“Volatile Organic Compounds” were
submitted by the Tennessee Department
of Air Pollution Control (TDAPC) to
EPA on June 3, 1996, and June 4, 1996.

(i) Incorporation by reference.

(A) Rule 1200-3-18-.01, paragraphs
(26) and (87), effective on August 10,
1996.

(B) Rule 1200-3-18-.06 ‘“Handling,
Storage, Use, and Disposal of Volatile
Organic Compounds (VOCs)”, effective
on August 11, 1996.

(C) Rule 1200-3-18-.44 ““Surface
Coating of Plastic Parts”, effective on
August 10, 1996.

(D) Rule 1200-3-18-.45 *‘Standards of
Performance for Commercial Motor
Vehicle and Mobile Equipment
Refinishing Operations”, effective on
January 17, 1996.

(E) Rule 1200-3-18-.48 ““Volatile
Organic Liquid Storage Tanks”, effective
on August 2, 1996.

(ii) Other material. None.

[FR Doc. 96-21694 Filed 8—-26-96; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52
[MA-46-1-7194a; A—1-FRL-5552-9]

Approval and Promulgation of Air
Quality Implementation Plans;
Massachusetts; Marine Vessel
Transfer Operations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is conditionally
approving a State Implementation Plan
(SIP) revision submitted by the
Commonwealth of Massachusetts. This
revision contains a regulation to reduce
volatile organic compound (VOC)
emissions from marine vessel loading
operations. The intended effect of this
action is to conditionally approve this
regulation into the Massachusetts SIP.
This action is being taken in accordance
with the Clean Air Act.

DATES: This action will become effective
October 28, 1996, unless notice is
received by September 26, 1996, that
adverse or critical comments will be
submitted. If the effective date is
delayed, timely notice will be published
in the Federal Register.
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ADDRESSES: Comments may be mailed to
Susan Studlien, Deputy Director, Office
of Ecosystem Protection, U.S.
Environmental Protection Agency,
Region I, JFK Federal Building, Boston,
MA 02203. Copies of the documents
relevant to this action are available for
public inspection during normal
business hours, by appointment at the
Office of Ecosystem Protection, U.S.
Environmental Protection Agency,
Region I, One Congress Street, 11th
Floor, Boston, MA; Air and Radiation
Docket and Information Center, U.S.
Environmental Protection Agency, 401
M Street, SW. (LE-131), Washington,
D.C. 20460; and the Division of Air
Quality Control, Commonwealth of
Massachusetts, Department of
Environmental Protection, One Winter
Street, 8th Floor, Boston, MA 02108.
FOR FURTHER INFORMATION CONTACT:
Anne E. Arnold, (617) 565-3166.

SUPPLEMENTARY INFORMATION: On
January 11, 1995, the Massachusetts
Department of Environmental Protection
submitted a formal State
Implementation Plan (SIP) submittal
containing a new regulation 310 CMR
7.24(8) ““Marine Volatile Organic Liquid
Transfer” as well as amendments to 310
CMR 7.00 “Definitions.” These
regulations had been recently adopted
pursuant to the reasonable further
progress requirements and the volatile
organic compound reasonable available
control technology (VOC RACT)
requirements of the Clean Air Act (CAA)
[Sections 182(b)(1) and 182(b)(2)(C)]. In
addition, on March 25, 1995, DEP
submitted additional documentation
indicating that these regulations became
effective on January 27, 1995.

Background

Under the pre-amended Clean Air Act
(i.e., the Clean Air Act before the
enactment of the amendments of
November 15, 1990), ozone
nonattainment areas were required to
adopt RACT rules for sources of VOC
emissions. EPA issued three sets of
control technique guideline (CTG)
documents, establishing a “presumptive
norm’ for RACT for various categories
of VOC sources. The three sets of CTGs
were: (1) Group |—issued before January
1978 (15 CTGs); (2) Group ll—issued in
1978 (9 CTGs); and (3) Group Ill—issued
in the early 1980’s (5 CTGs). Those
sources not covered by a CTG were
called non-CTG sources. EPA
determined that the area’s SIP-approved
attainment date established which
RACT rules the area needed to adopt
and implement. Under Section
172(a)(1), ozone nonattainment areas
were generally required to attain the

ozone standard by December 31, 1982.
Those areas that submitted an
attainment demonstration projecting
attainment by that date were required to
adopt RACT for sources covered by the
Group | and Il CTGs. Those areas that
sought an extension of the attainment
date under Section 172(a)(2) to as late as
December 31, 1987 were required to
adopt RACT for all CTG sources and for
all major (i.e., 100 ton per year or more
of VOC emissions) non-CTG sources.

On November 15, 1990, amendments
to the Clean Air Act were enacted. Pub.
L. 101-549, 104 Stat. 2399, codified at
42 U.S.C. 88 7401-7671q. Pursuant to
the 1990 Amendments, all of
Massachusetts was classified as serious
nonattainment for ozone (56 FR 56694
(Nov. 6, 1991)).

Section 182(b)(2) of the amended Act
requires States to adopt RACT rules for
all areas designated nonattainment for
ozone and classified as moderate or
above. There are three parts to the
Section 182(b)(2) RACT requirement: (1)
RACT for sources covered by an existing
CTG—i.e., a CTG issued prior to the
enactment of the 1990 amendments to
the Act; (2) RACT for sources covered
by a post-enactment CTG; and (3) all
major sources not covered by a CTG,

i.e., non-CTG sources. Also, under
Section 182(c) of the Act, the major
source definition for serious
nonattainment areas was lowered to
include sources that have a potential to
emit 50 tons or greater of VOCs per year.

In response to the Act’s requirement
to regulate major non-CTG VOC sources,
Massachusetts adopted 310 CMR 7.24(8)
“Marine Vessel Transfer Operations”
and submitted this rule to EPA as a SIP
revision on January 11, 1995.
Massachusetts’ marine vessel rule is
briefly summarized below.

310 CMR 7.24(8) ‘*Marine Vessel
Transfer Operations”

This regulation contains requirements
for reducing VOC emissions from
loading events in which organic liquid
is loaded onto marine tank vessels or in
which any liquid is loaded into a
marine tank vessel which previously
held an organic liquid. Massachusetts’
rule prohibits a loading event to occur
unless:

(1) marine tank vessel VOC emissions
are limited to 2 Ibs per 1,000 bbls of
organic liquid transferred; or

(2) marine tank vessel VOC emissions
are reduced at least 95 percent by
weight from uncontrolled conditions
when using a recovery device or at least
98 percent by weight from uncontrolled
conditions when using a combustion
device.

This regulation also limits the loading
of marine tank vessels to those vessels
that are vapor tight.

Massachusetts’ marine vessel rule will
reduce VOC emissions. VOCs contribute
to the production of ground level ozone
and smog. This regulation was adopted
as part of an effort to achieve the
National Ambient Air Quality Standard
(NAAQS) for ozone. The following is
EPA’s evaluation of 310 CMR 7.24(8).

EPA'’s Evaluation of Massachusetts’
Submittal

In determining the approvability of a
VOC rule, EPA must evaluate the rule
for consistency with the requirements of
the Act and EPA regulations, as found
in Section 110 and Part D of the Act and
40 CFR Part 51 (Requirements for
Preparation, Adoption, and Submittal of
Implementation Plans). EPA’s
interpretation of these requirements,
which forms the basis for today’s action,
appears in various EPA policy guidance
documents. The specific guidance relied
on for this action is referenced within
the technical support document and this
notice. For the purpose of assisting State
and local agencies in developing RACT
rules, EPA prepared a series of CTG
documents. The CTGs are based on the
underlying requirements of the Act and
specify presumptive norms for RACT for
specific source categories. EPA has not
yet developed CTGs to cover all sources
of VOC emissions. Further
interpretations of EPA policy are found
in, but not limited to, the following: (1)
the proposed Post-1987 ozone and
carbon monoxide policy, 52 FR 45044
(November 24, 1987); (2) the document
entitled, “Issues Relating to VOC
Regulation Cutpoints, Deficiencies, and
Deviations, Clarification to Appendix D
of November 24, 1987 Federal Register
Notice,” otherwise known as the “Blue
Book” (notice of availability was
published in the Federal Register on
May 25, 1988); and (3) the “*Model
Volatile Organic Compound Rules for
Reasonably Available Control
Technology,” (Model VOC RACT Rules)
issued as a staff working draft in June
of 1992. In general, these guidance
documents have been set forth to ensure
that VOC rules are fully enforceable and
strengthen or maintain the SIP.

In addition, Section 183(f) of the
amended Act specifically requires EPA
to promulgate RACT standards to
reduce VOC emissions from the loading
and unloading of marine tank vessels.
Furthermore, on November 12, 1993 (58
FR 60021), marine vessels were added
to the list of those categories for which
EPA will promulgate a maximum
achievable control technology (MACT)
standard. On September 19, 1995 (60 FR
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48388), EPA promulgated both RACT
and MACT standards for marine tank
vessels.

EPA has evaluated Massachusetts’
marine vessel rule and has found that it
is generally consistent with EPA’s
national marine vessel rule and current
EPA guidance. There are, however, two
outstanding issues associated with the
Commonwealth’s regulation.

Outstanding Issues

1. Lack of Monitoring Requirements

Massachusetts’ regulation requires
that, upon initial startup of the control
equipment, the owner or operator of a
marine terminal conduct an initial
performance test in order to
demonstrate compliance. However, as
was stated in EPA’s public hearing
comments on Massachusetts’ proposed
version of this rule, the regulation
should also require the facility to
demonstrate continued compliance as is
required under EPA’s national marine
vessel rule (40 CFR §63.564).
Specifically, the regulation should
require that certain parameters be
monitored continuously while marine
vessel loading or ballasting operations
are occurring and that records be kept
of all measurements needed to
demonstrate compliance with the
applicable standard including all data
collected in any periods of operation
during which the previously established
parameter boundaries are exceeded.

2. Emission Limits for Ballasting
Operations

Massachusetts’ marine vessel rule
applies to the loading of an organic
liquid and to ballasting operations.
However, the emissions limitations
stated in Section 7.24(8)(c)(1) of the rule
only apply to “loading events.” This
term, as defined in 310 CMR 7.00, does
not include ballasting operations.
Although Sections 7.24(8)(c)(2) and
7.24(8)(d) of Massachusetts’ marine
vessel rule do require control equipment
to be used during ballasting, these
sections do not require specific
emission limitations to be met during
ballasting operations.

EPA’s national marine vessel rule
does not apply to ballasting operations.
The absence of emission limitations for
ballasting operations in Massachusetts’
rule, however, is inconsistent with the
information contained in Massachusetts’
reasonable further progress (RFP) plan
regarding the reduction in VOC
emissions that is expected to result from
the implementation of this rule.
Specifically, Massachusetts’ 1990 base
year inventory shows that uncontrolled
marine vessel transfer operations result

in 3.2 tons of VOC per summer day
(tpsd), which includes 2.8 tpsd from
ballasting and 0.4 tpsd from loading
operations. Massachusetts’ marine
vessel rule SIP submittal states that
ballasting emissions will be reduced by
2.1 tpsd. This statement assumes that
ballasting operations are subject to a 95
percent control efficiency requirement
(i.e., 0.95 control efficiency x 0.8 rule
effectiveness x 2.8 tpsd uncontrolled =
2.1 tpsd reduction). Therefore,
Massachusetts’ marine vessel rule
should require that ballasting operations
be subject to the emission limitations
stated in Section 7.24(8)(c)(1)(B) of the
rule.

Massachusetts’ regulation and EPA’s
evaluation are detailed in a
memorandum, dated April 23, 1996,
entitled “Technical Support
Document—Massachusetts—Marine
Vessel Rule.” Copies of that document
are available, upon request, from the
EPA Regional Office listed in the
ADDRESSES section of this notice.

EPA is publishing this action without
prior proposal and anticipates no
adverse comments. However, in a
separate document in this Federal
Register publication, EPA is proposing
to approve the SIP revision should
adverse or critical comments be filed.
This action will be effective October 28,
1996, unless adverse or critical
comments are received by September
26, 1996.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent notice that will withdraw
the final action. All public comments
received will then be addressed in a
subsequent final rule based on this
action serving as a proposed rule. The
EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If no
such comments are received, the public
is advised that this action will be
effective on October 28, 1996.

Final Action

EPA is conditionally approving 310
CMR 7.24(8) ““Marine Vessel Transfer
Operations” and the associated 310
CMR 7.00 “Definitions” into the
Massachusetts SIP.

Under Section 110(k)(4) of the Act,
EPA may conditionally approve a plan
based on a commitment from the State
to adopt specific enforceable measures
by a date certain, but not later than 1
year from the date of approval. On
February 1, 1996, Massachusetts
submitted a written commitment to
address the issues outlined above (i.e.,
the lack of monitoring requirements and

the lack of emission limits for ballasting
operations) within one year of the date
of publication of EPA’s conditional
approval. If the Commonwealth fails to
do so, this approval will become a
disapproval on October 28, 1997. EPA
will notify the Commonwealth by letter
that this action has occurred. At that
time, the conditionally approved
submittal will no longer be a part of the
approved Massachusetts SIP. EPA
subsequently will publish a notice in
the notice section of the Federal
Register notifying the public that the
conditional approval automatically
converted to a disapproval. If the
Commonwealth meets its commitment,
within the applicable time frame, the
conditionally approved submission will
remain a part of the SIP until EPA takes
final action approving or disapproving
the new submittal. If EPA disapproves
the new submittal, the conditionally
approved submittal will also be
disapproved at that time. If EPA
approves the new submittal, the newly
submitted regulations will be fully
approved and will replace the
conditionally approved regulations in
the SIP.

If the conditional approval is
converted to a disapproval, such action
will trigger EPA’s authority to impose
sanctions under Section 110(m) of the
CAA at the time EPA issues the final
disapproval or on the date the
Commonwealth fails to meet its
commitment. In the latter case, EPA will
notify the Commonwealth by letter that
the conditional approval has been
converted to a disapproval and that
EPA’s sanctions authority has been
triggered. In addition, the final
disapproval triggers the federal
implementation plan (FIP) requirement
under Section 110(c).

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C.
88603 and 604. Alternatively, EPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

Conditional approvals of SIP
submittals under Section 110 and
subchapter I, Part D of the CAA do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the federal SIP-approval does
not impose any new requirements, |
certify that it does not have a significant
impact on any small entities affected.
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Moreover, due to the nature of the
federal-State relationship under the
CAA, preparation of a regulatory
flexibility analysis would constitute
federal inquiry into the economic
reasonableness of State action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. E.P.A., 427
U.S. 246, 256-66 (S. Ct. 1976); 42 U.S.C.
7410 (a)(2).

If the conditional approval is
converted to a disapproval under
Section 110(k), based on the
Commonwealth’s failure to meet the
commitment, it will not affect any
existing State requirements applicable
to small entities. Federal disapproval of
the State submittal does not affect its
State-enforceability. Moreover, EPA’s
disapproval of the submittal does not
impose a new federal requirement.
Therefore, EPA certifies that this
disapproval action does not have a
significant impact on a substantial
number of small entities because it does
not remove existing State requirements
nor does it substitute a new federal
requirement.

Under Sections 202, 203, and 205 of
the Unfunded Mandates Reform Act of
1995 (“Unfunded Mandates Act”),
signed into law on March 22, 1995, EPA
must undertake various actions in
association with proposed or final rules
that include a Federal mandate that may
result in estimated costs of $100 million
or more to the private sector, or to State,
local, or tribal governments in the
aggregate.

Through submission of this State
Implementation Plan revision, the State
and any affected local or tribal
governments have elected to adopt the
program provided for under Sections
182(b) of the Clean Air Act. These rules
may bind State, local and tribal
governments to perform certain actions
and also require the private sector to
perform certain duties. To the extent
that the rules being approved by this
action will impose no new
requirements; such sources are already
subject to these regulations under State
law. Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action. EPA has also determined that
this final action does not include a
mandate that may result in estimated
costs of $100 million or more to State,
local, or tribal governments in the
aggregate or to the private sector.

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of

Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ““major rule” as defined by 5
U.S.C. 804(2).

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from review under
Executive Order 12866.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any State
Implementation Plan. Each request for
revision to the State Implementation
Plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Under Section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 28, 1996.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See Section
307(b)(2).)

Note: Incorporation by reference of the
State Implementation Plan for the
Commonwealth of Massachusetts was
approved by the Director of the Federal
Register on July 1, 1982.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference, Ozone.

Dated: July 22, 1996.

John P. DeVillars,
Regional Administrator, Region I.

Part 52 of chapter I, title 40 of the
Code of Federal Regulations is amended
as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart W—Massachusetts

2. Section 52.1119 is amended by
adding paragraph (a)(2) to read as
follows:

§52.1119 Identification of plan-conditional
approval.
* * * * * *

a * * *

(2) Revisions to the State
Implementation Plan submitted by the
Massachusetts Department of
Environmental Protection on January
11, 1995 and March 29, 1995.

(i) Incorporation by reference.

(A) Letters from the Massachusetts
Department of Environmental Protection
dated January 11, 1995 and March 29,
1995 submitting a revision to the
Massachusetts State Implementation
Plan.

(B) 310 CMR 7.24(8) ““Marine Vessel
Transfer Operations” effective in the
Commonwealth of Massachusetts on
January 27, 1995.

(C) Definitions of ““‘combustion
device,” “leak,” “leaking component,”
“lightering or lightering operation,”
“loading event,” “marine tank vessel,”
“marine terminal,” “marine vessel,”
“organic liquid,” and “‘recovery device”
in 310 CMR 7.00 “‘Definitions” effective
in the Commonwealth of Massachusetts
on January 27, 1995.

(i) Additional materials.

(A) Letter from the Massachusetts
Department of Environmental Protection
dated February 1, 1996 committing to
address the outstanding issues
associated with 310 CMR 7.24(8) as
identified by EPA in a letter dated
September 19, 1995.

(B) Nonregulatory portions of the
submittal.

[FR Doc. 96-21692 Filed 8-26-96; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52
[CA 014-0014; FRL-5553-5]

Approval and Promulgation of
Implementation Plans; California State
Implementation Plan Revision, El
Dorado County Air Pollution Control
District, Kern County Air Pollution
Control District, Placer County Air
Pollution Control District, Santa
Barbara County Air Pollution Control
District, and the South Coast Air
Quality Management District;
Withdrawal

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Withdrawal of direct final rule.

SUMMARY: Due to an adverse comment,
EPA is withdrawing the direct final rule
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for the approval of revisions to the
California State Implementation Plan.
EPA published the direct final rule on
June 12, 1996 (61 FR 29659), approving
revisions to rules from the following air
pollution control districts: EI Dorado
County Air Pollution Control District
(EDCAPCD), Kern County Air Pollution
Control District (KCAPCD), Placer
County Air Pollution Control District
(PCAPCD), Santa Barbara County Air
Pollution Control District (SBCAPCD),
and the South Coast Air Quality
Management District (SCAQMD). As
stated in that Federal Register
document, if adverse or critical
comments were received by July 12,
1996, the effective date would be
delayed and notice would be published
in the Federal Register. EPA
subsequently received adverse
comments on that direct final rule. EPA
will address the comments received in
a subsequent final action in the near
future. EPA will not institute a second
comment period on this document.

EFFECTIVE DATE: Withdrawal of the
direct final rule is effective on August
27, 1996.

FOR FURTHER INFORMATION CONTACT: Erik
Beck, Rulemaking Section (A-5-3), Air
and Toxics Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105, Internet:
beck.erik@epamail.epa.gov Telephone:
(415) 744-1202.

SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
rule located in the final rules section of
the June 12, 1996 Federal Register, and
in the Federal Register document
located in the proposed rule section of
the June 12, 1996 (61 FR 29725) Federal
Register.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: August 8, 1996.
Alexis Strauss,
Acting Regional Administrator.
Subpart F of part 52, chapter I, title 40

of the Code of Federal Regulations is
amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart F—California

§52.220 [Amended]

2. Section 52.220 is amended by
removing paragraphs (c)(185)(i)(A)(9),
(194)(1)(G), (198)(i)(K), (207)(i)(B)(2),
and (225)(i)(B)(3).

[FR Doc. 96-21691 Filed 8—-26-96; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 20 and 22
[CC Docket No. 94-54; FCC 96-284]

Provision of Roaming Services by
Commercial Mobile Radio Service
Providers

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Federal Communications
Commission adopts a Second Report
and Order and Third Notice of Proposed
Rulemaking regarding the offering of
roaming services by commercial mobile
radio service providers. The Third
Notice of Proposed Rulemaking portion
of this decision is summarized
elsewhere in this edition of the Federal
Register. The Second Report and Order
expands the scope of the Commission’s
existing “‘manual’” roaming rule. As a
result of this action, cellular, broadband
personal communications services and
certain specialized mobile radio
licensees must, as a condition of their
licenses, provide service upon request
to any individual roamer whose handset
is technically capable of accessing their
networks. This decision is needed to
ensure that customers of all providers
competing in the mass market for two-
way, real-time, interconnected switched
voice service have an equal opportunity
to obtain manual roaming service if they
are using technically compatible
equipment, thus promoting competition.
EFFECTIVE DATE: October 28, 1996.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Steinberg, Wireless
Telecommunications Bureau, (202) 418—
1310.

SUPPLEMENTARY INFORMATION: This is a
summary of the Second Report and
Order (Second R&O) portion of the
Commission’s Second Report and Order
and Third Notice of Proposed
Rulemaking in CC Docket No. 94-54,
FCC 96-284, adopted June 27, 1996, and
released August 13, 1996. The summary
of the Third Notice of Proposed
Rulemaking portion of this decision
may be found elsewhere in this edition

of the Federal Register. The complete
text of this Second R&O is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC, and also may be
purchased from the Commission’s copy
contractor, International Transcription
Service, (202) 857-3800, 2100 M Street,
NW., Suite 140, Washington, DC, 20037.

Synopsis of the Second Report and
Order

1. In this Second R&O, the
Commission extends its existing rule
under which cellular licensees are
required to provide manual roaming
service upon request to subscribers in
good standing of any cellular carrier.

2. ““Roaming” occurs when the
subscriber of one commercial mobile
radio service (CMRS) provider utilizes
the facilities of another CMRS provider
with which the subscriber has no direct
pre-existing service or financial
relationship to place an outgoing call, to
receive an incoming call, or to continue
an in-progress call. Typically, although
not always, roaming occurs when the
subscriber is physically located outside
the service area of the provider to which
he or she subscribes. Under § 22.901 of
the Commission’s rules, cellular system
licensees “must provide cellular mobile
radiotelephone service upon request to
all cellular subscribers in good standing,
including roamers, while such
subscribers are located within any
portion of the authorized cellular
geographic service area * * * where
facilities have been constructed and
service to subscribers has commenced.”

3. The Commission initiated this
proceeding in a Notice of Proposed
Rulemaking and Notice of Inquiry, 59
FR 35664, July 13, 1994, which
requested comment regarding whether
the obligation to permit roaming should
be extended to all CMRS, what
regulatory standards are appropriate to
promote roaming, and what technical
issues or requirements are implicated.
In the Second Notice of Proposed
Rulemaking (Second NPRM), 60 FR
20949, April 28, 1995, the Commission
tentatively concluded that roaming
service is important to the development
of a seamless CMRS *‘network of
networks.” The Second NPRM also
tentatively concluded that uncertainties
concerning the technological
development of non-cellular CMRS and
the likelihood that market forces would
adequately promote the availability of
roaming counseled regulatory caution.
Therefore, the Commission proposed, in
lieu of a rule, to monitor the
development of roaming service and to
intercede as appropriate. In addition,
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the Commission requested comment on
several other issues related to roaming,
including the technical feasibility of
cross-service roaming, the necessity of
direct physical interconnection to
facilitate roaming, the necessity of
access to subscriber databases and any
privacy or proprietary issues raised, and
the technical and contractual
arrangements that are currently used to
provide roaming in the cellular service.

4. At the outset, the Commission
notes that Sections 201(b) and 202(a) of
the Communications Act apply to CMRS
providers and govern the provision of
common carrier communications
services.! The Commission agrees with
those commenters that argue that
roaming is a common carrier service
because it gives end users access to a
foreign network in order to
communicate messages of their own
choosing. The Commission also notes
that it has authority to impose a roaming
requirement in the public interest
pursuant to its license conditioning
authority under sections 303(r) and 309
of the Communications Act.

5. The record submitted in response
to the Second NPRM demonstrates that
roaming capability is widely available to
cellular subscribers, is highly valued by
those subscribers, and is one of the
industry’s fastest growing sources of
revenue. Thus, roaming capability may
be a key competitive consideration in
the wireless marketplace, and newer
entrants may be at a competitive
disadvantage vis-a-vis incumbent
wireless carriers if their subscribers
have no ability to roam on other
networks. Having said that, the
Commission recognizes that roaming
regulation may impose significant costs
and burdens on CMRS providers and
that it should narrowly tailor its actions
to avoid placing an undue burden on
such providers.

6. Based on comments in the record
and the experience of the first
broadband PCS licensee to begin
service, the Commission concludes that
the public interest will be served by
extending its existing manual roaming
rule, which is part of the Commission’s
cellular service rules,2 to obligate all
CMRS licensees competing in the mass
market for real-time, two-way voice
services and to protect the subscribers of
all carriers offering such services. That
group consists of cellular, broadband
PCS and covered SMR providers. These
“‘covered SMR providers” include two
classes of SMR licensees. The first

1See 47 U.S.C. 332(c)(1) (CMRS providers are
subject to duties of common carriers, including
Sections 201 and 202).

2See 47 CFR 22.901.

consists of 800 MHz and 900 MHz SMR
licensees that hold geographic area
licenses. The second covers incumbent
wide area SMR licensees, defined as
licensees who have obtained extended
implementation authorizations in the
800 MHz or 900 MHz SMR service,
either by waiver or under §90.629 of the
Commission’s rules. Within each of
these classes, “‘covered SMR providers”
includes only licensees that offer real-
time, two-way switched voice service
that is interconnected with the public
switched network, either on a stand-
alone basis or packaged with other
telecommunications services. This is the
same group of SMR licensees to which
the Commission applied its recently
adopted rule governing restrictions on
resale.

7. Under the rule adopted in this
Second R&O, cellular, broadband PCS,
and covered SMR licensees are required
to provide manual roaming to any
subscriber of any of these services who
is using a handset that is technically
capable of accessing the licensee’s
system. The rule does not require
licensees to modify their systems in
order to provide service to any end user.
To avoid any uncertainty, this decision
clarifies that any subscriber to any
covered service with a technically
cellular-compatible handset has the
same right as a cellular subscriber to
manually roam on cellular systems.
Furthermore, the existing rule is
extended to obligate broadband PCS and
covered SMR, as well as cellular,
licensees. Because this Second R&O
furthers the public interest by
facilitating the widespread availability
of roaming, the Commission makes
compliance with this rule a condition of
cellular, broadband PCS and covered
SMR licenses under sections 303(r) and
309 of the Communications Act.

8. By contrast, the record does not
establish that ubiquitous roaming
capability is important to the
competitive success or utility of mobile
services other than those offered by
cellular, broadband PCS and covered
SMR providers. The Commission
therefore concludes that its action shall
be limited to such licensees. In
particular, because they do not compete
substantially with cellular and
broadband PCS providers, local SMR
licensees offering mainly dispatch
services to specialized customers in a
non-cellular system configuration, as
well as licensees offering only data, one-
way, or stored voice services on an
interconnected basis, are not covered by
the roaming rule. Of course, any SMR
provider that is not interconnected to
the public switched network does not
offer CMRS, and therefore is not subject

to the roaming rule. Allegations that
particular practices by non-covered
CMRS providers are unjust,
unreasonable or otherwise in violation
of the Communications Act would be
grounds for complaint under section
208 of that Act.

Final Regulatory Flexibility Analysis

9. As required by section 603 of the
Regulatory Flexibility Act, 5 USC 603
(RFA), an Initial Regulatory Flexibility
Analysis (IRFA) was incorporated in the
Second NPRM in this proceeding. The
Commission sought written public
comments on the proposals in the
Second NPRM, including on the IRFA.
The Commission’s Final Regulatory
Flexibility Analysis (FRFA) in this
Second R&O conforms to the RFA, as
amended by the Contract With America
Advancement Act of 1996, Pub. L. 104—
121, 110 Stat. 847 (1996) (CWAAA).3

I. Need for and Purpose of this Action

10. In this decision, the Commission
extends its existing rule under which
cellular licensees are required to
provide manual roaming service upon
request to subscribers in good standing
of any cellular carrier. Under the rule
adopted in this decision, cellular,
broadband personal communications
services (PCS), and certain specialized
mobile radio (SMR) licensees must
provide manual roaming service upon
request to subscribers in good standing
of all such carriers, provided the
subscriber is using a handset that is
technically capable of accessing the
licensee’s system. This action will
ensure that customers of all providers
competing in the mass market for two-
way, real-time, interconnected switched
voice service have an equal opportunity
to obtain manual roaming service, if
they are using technically compatible
equipment. In this way, the rule will
promote the development of
competition by ensuring that newer
entrants to the market, as well as
competitors without extensive
affiliations, are not competitively
disadvantaged by the inability of their
subscribers to roam.

Il. Summary of Issues Raised by the
Public Comments in Response to the
Initial Regulatory Flexibility Analysis

11. No comments were filed in direct
response to the IRFA. In general
comments on the Second NPRM,
however, several commenters raised
issues that might affect small entities.
Some of these commenters argued that

3Subtitle Il of the CWAAA is the Small Business
Regulatory Enforcement Fairness Act of 1996
(SBREFA), codified at 5 USC 601 et seq.



Federal Register / Vol. 61, No. 167 / Tuesday, August 27, 1996 / Rules and Regulations

43979

the Commission should adopt a roaming
rule in order to protect the ability of
carriers without a nationwide footprint
or extensive affiliations to compete.
Other commenters, however, expressed
concern that compliance with a
requirement to offer roaming could be
technically infeasible or unduly costly
under some circumstances. In
particular, several commenters urged
the Commission not to require carriers
to adopt particular technologies or
modify their networks in order to
facilitate roaming. Some commenters
also argued that a roaming requirement
could expose carriers to financial losses
due to fraud. Two alliances of rural
cellular carriers argued that, in drafting
any roaming rule, the Commission
should consider the technical obstacles
faced by providers that do not have SS7
capability, as well as rural cellular
licensees’ alleged lack of market power.

I1l. Description and Estimate of the
Small Entities Subject to the Rules

12. The rule adopted in this Second
R&O will apply to cellular, broadband
PCS, and geographic area 800 MHz and
900 MHz SMR licensees, including
licensees who have obtained extended
implementation authorizations in the
800 MHz or 900 MHz SMR services,
either by waiver or under §90.629 of the
Commission’s rules. However, the rule
will apply to SMR licensees only if they
offer real-time, two-way voice service
that is interconnected with the public
switched network.

A. Estimates for Cellular Licensees

13. The Commission has not
developed a definition of small entities
applicable to cellular licensees.
Therefore, the applicable definition of
small entity is the definition under the
Small Business Administration (SBA)
rules applicable to radiotelephone
companies. This definition provides
that a small entity is a radiotelephone
company employing fewer than 1,500
persons.4 Since the Regulatory
Flexibility Act amendments were not in
effect until the record in this proceeding
was closed, the Commission was unable
to request information regarding the
number of small cellular businesses and
is unable at this time to determine the
precise number of cellular firms which
are small businesses.

14. The size data provided by the SBA
does not enable the Commission to
make a meaningful estimate of the
number of cellular providers which are
small entities because it combines all
radiotelephone companies with 500 or

413 CFR 121.201, Standard Industrial
Classification (SIC) Code 4812.

more employees.> The Commission
therefore used the 1992 Census of
Transportation, Communications, and
Utilities, conducted by the Bureau of the
Census, which is the most recent
information available. This document
shows that only 12 radiotelephone firms
out of a total of 1,178 such firms which
operated during 1992 had 1,000 or more
employees.6 Therefore, even if all 12 of
these firms were cellular telephone
companies, nearly all cellular carriers
were small businesses under the SBA’s
definition. The Commission assumes,
for purposes of its evaluations and
conclusions in this FRFA, that all of the
current cellular licensees are small
entities, as that term is defined by the
SBA. Although there are 1,758 cellular
licenses, the Commission does not know
the number of cellular licensees, since

a cellular licensee may own several
licenses.

15. Two alliances of rural cellular
licensees filed comments in which they
argued that a roaming rule may have an
especially large impact on rural
licensees. In its comments, the Rural
Cellular Coalition states that it has 12
members which serve licensed cellular
areas encompassing approximately 3
million people; the Rural Cellular
Association states that its members
serve areas with a cumulative
population of more than 6 million. The
Commission does not have information,
however, sufficient to support a
meaningful estimate regarding the total
number of rural licensees, nor does it
have specific information regarding how
many rural cellular licensees are small
entities. For purposes of this FRFA, the
Commission assumes that all rural
cellular licensees are small entities, as
that term is defined by the SBA.

B. Estimates for Broadband PCS
Licensees

16. The broadband PCS spectrum is
divided into six frequency blocks
designated A through F. Pursuant to 47
CFR 24.720(b), the Commission has
defined “‘small entity” in the auctions
for Blocks C and F as a firm that had
average gross revenues of not more than
$40 million in the three previous
calendar years. This regulation defining
“small entity” in the context of

5U.S. Small Business Administration 1992
Economic Census Employment Report, Bureau of
the Census, U.S. Department of Commerce, SIC
Code 4812 (radiotelephone communications
industry data adopted by the SBA Office of
Advocacy).

6U.S. Bureau of the Census, U.S. Department of
Commerce, 1992 Census of Transportation,
Communications, and Utilities, UC92-S-1, Subject
Series, Establishment and Firm Size, Table 5,
Employment Size of Firms: 1992, SIC Code 4812
(issued May 1995).

broadband PCS auctions has been
approved by the SBA.7

17. The Commission has auctioned
broadband PCS licenses in Blocks A, B,
and C. The Commission does not have
sufficient data to determine how many
small businesses bid successfully for
licenses in Blocks A and B. As of now,
there are 90 non-defaulting winning
bidders that qualify as small entities in
the Block C auctions. Based on this
information, the Commission concludes
that the number of broadband PCS
licensees affected by the rule adopted in
this Second R&O includes the 90
winning bidders that qualify as small
entities in the Block C broadband PCS
auctions.

18. At present, no licenses have been
awarded for Blocks D, E, and F of
broadband PCS spectrum. Therefore,
there are no small businesses currently
providing these services. However, a
total of 1,479 licenses will be awarded
in the D, E, and F Block broadband PCS
auctions, which are scheduled to begin
on August 26, 1996. Eligibility for the
493 F Block licenses is limited to
entrepreneurs with average gross
revenues of not more than $125 million.
However, the Commission cannot
estimate how many of these licenses
will be won by small entities, nor how
many small entities will win D and E
Block licenses. Given the facts that
nearly all radiotelephone companies
have fewer than 1,000 employees and
that no reliable estimate of the number
of prospective D, E, and F Block
licensees can be made, the Commission
assumes, for purposes of its evaluations
and conclusions in this FRFA, that all
of the licenses will be awarded to small
entities, as that term is defined by the
SBA.

C. Estimates for SMR Licensees

19. Pursuant to 47 CFR 90.814(b)(1),
the Commission has defined “‘small
entity” in auctions for geographic area
800 MHz and 900 MHz SMR licenses as
a firm that had average gross revenues
of not more than $15 million in the
three previous calendar years. This
regulation defining “small entity” in the
context of 800 MHz and 900 MHz SMR
has been approved by the SBA.8

7See Implementation of section 309(j) of the
Communications Act—Competitive Bidding, PP
Docket No. 93-253, Fifth Report and Order, 59 FR
37566 (July 22, 1994).

8See Amendment of parts 2 and 90 of the
Commission’s rules to Provide for the Use of 200
Channels Outside the Designated Filing Areas in
the 896—901 MHz and the 935-940 MHz Bands
Allotted to the Specialized Mobile Radio Pool, PR
Docket No. 89-583, Second Order on
Reconsideration and Seventh Report and Order, 60

Continued
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20. The rule adopted in this Second
R&O applies to SMR providers in the
800 MHz and 900 MHz bands that either
hold geographic area licenses or have
obtained extended implementation
authorizations. The Commission does
not know how many firms provide 800
MHz or 900 MHz geographic area SMR
service pursuant to extended
implementation authorizations, nor how
many of these providers have annual
revenues of less than $15 million. Since
the Regulatory Flexibility Act
amendments were not in effect until the
record in this proceeding was closed,
the Commission was unable to request
information regarding the number of
small businesses in this category. The
Commission does know that one of
these firms has over $15 million in
revenues. The Commission assumes, for
purposes of its evaluations and
conclusions in this FRFA, that all of the
remaining existing extended
implementation authorizations are held
by small entities, as that term is defined
by the SBA.

21. The Commission recently held
auctions for geographic area licenses in
the 900 MHz SMR band. There were 60
winning bidders who qualified as small
entities in the 900 MHz auction. Based
on this information, the Commission
concludes that the number of
geographic area SMR licensees affected
by the rule adopted in this Second R&O
includes these 60 small entities.

22. No auctions have been held for
800 MHz geographic area SMR licenses.
Therefore, no small entities currently
hold these licenses. A total of 525
licenses will be awarded for the upper
200 channels in the 800 MHz
geographic area SMR auction. However,
the Commission has not yet determined
how many licenses will be awarded for
the lower 230 channels in the 800 MHz
geographic area SMR auction. There is
no basis to estimate, moreover, how
many small entities within the SBA’s
definition will win these licenses. Given
the facts that nearly all radiotelephone
companies have fewer than 1,000
employees and that no reliable estimate
of the number of prospective 800 MHz
licensees can be made, the Commission
assumes, for purposes of its evaluations
and conclusions in this FRFA, that all
of the licenses will be awarded to small
entities, as that term is defined by the
SBA.

FR 48913 (September 21, 1995); Amendment of Part
90 of the Commission’s Rules to Facilitate Future
Development of SMR Systems in the 800 MHz
Frequency Band, PR Docket No. 93-144, First
Report and Order, Eighth Report and Order, and
Second Further Notice of Proposed Rulemaking, 61
FR 6212 (February 16, 1996).

IV. Summary of Projected Reporting,
Recordkeeping and Other Compliance
Requirements

23. The rule adopted in this Second
R&O imposes no reporting or
recordkeeping requirements. The only
compliance requirement is that
licensees subject to the rule (i.e., cellular
licensees, broadband PCS licensees, and
geographic area 800 MHz and 900 MHz
SMR licensees that offer real-time, two-
way, interconnected switched voice
service) must provide manual roaming
service upon request to subscribers in
good standing of covered services who
are using technically compatible
equipment.

V. Steps Taken to Minimize the
Economic Impact on Small Entities

24. The rule adopted in this Second
R&O only requires certain CMRS
licensees to provide manual roaming
service to eligible subscribers upon
request. The Commission determines on
the present record not to promulgate
any rule governing roaming agreements
between carriers, but instead to request
further comment regarding the need for
any such rule and the costs that it
would impose. Thus, the Commission in
this Second R&O avoids potential
burdens that a rule governing
intercarrier roaming agreements might
impose on small entities, including
questions regarding the feasibility and
cost of offering automatic roaming
under certain circumstances, the
administrative costs of entering into
roaming agreements, and possible
exposure to fraud. Furthermore, the rule
requires covered licensees to provide
service only to subscribers who are
using equipment that is technically
capable of accessing their systems. The
rule therefore does not require carriers
to adopt particular technologies or to
modify their networks to accommodate
roamers using different technologies.
Because the rule neither requires
carriers to enter into roaming
agreements nor impacts their
technological choices, it does not
implicate the concerns raised by rural
carriers.

25. The Commission also determines
not to apply its roaming rule to CMRS
providers other than cellular, broadband
PCS and certain SMR licensees. Many of
the providers that are thereby excluded
from the rule are small entities,
including paging, narrowband PCS, air-
ground, public coast service, and non-
covered SMR providers. In addition, the
Commission requests comment on
whether it should sunset the rule
adopted herein five years after it awards

the last group of initial licenses for
currently allotted broadband PCS
spectrum.

26. Finally, the Commission believes
that the rule adopted in this Second
R&O will benefit certain small entities
by ensuring that subscribers of
providers that do not have a nationwide
presence or affiliations will have the
same right to obtain roaming service as
subscribers to competing larger carriers,
provided they are using technically
compatible equipment.

VI. Significant Alternatives Considered
and Rejected

27. The Commission considered and
rejected the alternative of not extending
its existing manual roaming rule beyond
cellular licensees and cellular
subscribers. Instead, the Commission
concluded that the rule should extend
to broadband PCS and covered SMR
services in order to protect smaller and
newer providers of these services from
likely competitive disadvantage. At the
same time, the Commission rejected the
alternative of extending the rule to other
CMRS services because the record did
not establish that ubiquitous roaming
capability is important to the
competitive success or utility of these
services. The Commission also rejected
the alternative of promulgating a rule
governing intercarrier roaming
agreements in this Second R&O because
the record did not sufficiently
illuminate the costs and benefits of any
such rule. Finally, the Commission
rejected any alternative that would
require carriers to adopt particular
technologies or modify their physical
networks.

VII. Report to Congress

28. The Commission shall send a copy
of this Final Regulatory Flexibility
Analysis, along with this Second Report
and Order, in a report to Congress
pursuant to SBREFA, 5 U.S.C.
801(a)(1)(A).

Ordering Clause

29. Accordingly, it is ordered that the
rule amendments appearing below are
adopted and shall be effective October
28, 1996.

List of Subjects
47 CFR Part 20
Communications common carriers

47 CFR Part 22

Communications common carriers



Federal Register / Vol. 61, No. 167 / Tuesday, August 27, 1996 / Rules and Regulations

43981

Federal Communications Commission.

William F. Caton,
Acting Secretary.

Rule Changes

Parts 20 and 22 of Chapter | of Title
47 of the Code of Federal Regulations
are amended as follows:

PART 20—COMMERCIAL MOBILE
RADIO SERVICES

1. The authority citation for part 20
continues to read as follows:

Authority: Sec. 4, 303, and 332, 48 Stat.
1066, 1092, as amended; 47 U.S.C. 154, 303,
and 332, unless otherwise noted.

2. Section 20.12 is amended by
revising the section heading and adding
new paragraph (c) to read as follows:

§20.12 Resale and roaming.
* * * * *

(c) Roaming. Each licensee subject to
this section must provide mobile radio
service upon request to all subscribers
in good standing to the services of any
carrier subject to this Section, including
roamers, while such subscribers are
located within any portion of the
licensee’s licensed service area where
facilities have been constructed and
service to subscribers has commenced,
if such subscribers are using mobile
equipment that is technically
compatible with the licensee’s base
stations.

PART 22—PUBLIC MOBILE SERVICES

1. The authority citation for part 22
continues to read as follows:

Authority: Sec. 4, 303, and 332, 48 Stat.
1066, 1082, as amended; 47 U.S.C. 154, 303,
and 332, unless otherwise noted.

2. Section 22.901 is amended by
revising the introductory paragraph to
read as follows:

§22.901 Cellular service requirements and
limitations.

Cellular system licensees must
provide cellular mobile radiotelephone
service upon request to subscribers in
good standing, including roamers, as
provided in § 20.12 of this chapter. A
cellular system licensee may refuse or
terminate service, however, subject to
any applicable requirements for timely
notification, to anyone who operates a
cellular telephone in an airborne aircraft
in violation of § 22.925 or otherwise
fails to cooperate with the licensee in
exercising operational control over
mobile stations pursuant to § 22.927.

* * * * *

[FR Doc. 96-21797 Filed 8—-26-96; 8:45 am]
BILLING CODE 6712-01-P

47 CFR Part 73
[MM Docket No. 93-48; FCC 96-335]

Broadcast Services; Children’s
Television

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This Report and Order
amends the children’s television
educational and informational
programming requirements to
strengthen our enforcement of the
Children’s Television Act of 1990
(“CTA”). First, we adopt requirements
designed to provide better information
to the public about the shows
broadcasters air to fulfill their obligation
under the CTA to air educational and
informational programming for
children. Such information will assist
parents to guide their children’s
television viewing, may ultimately
increase the amount of educational
programming available in the market,
and will help parents and others to
work with broadcasters in their
community to improve educational
programming without government
intervention. Second, we adopt a
definition of programming “‘specifically
designed” to educate or inform children
(or “core” programming) that provides
better guidance to broadcasters
concerning their specific obligation
under the CTA to air such programming.
Third, we adopt a processing guideline
that will provide certainty for
broadcasters about how to comply with
the CTA, counteract market
disincentives to air children’s
educational and informational
programming, and facilitate staff
processing of the children’s educational
programming portion of renewal
applications. The purpose of these new
rules is to improve public access to
information about *‘core” programs,
provide better clarity to broadcasters
about their obligation to air such
programs, and facilitate our application
processing efforts. This proceeding was
initiated by a Notice of Inquiry and a
Notice of Proposed Rule Making.

DATES: Effective date: The rule changes
to §§73.673, 73.3526(a)(8)(iii), and
73.3500, will become effective on
January 2, 1997, subject to OMB
approval under the Paperwork
Reduction Act. Notice in the Federal
Register will be given upon OMB’s
action to confirm this effective date. The
rule changes to 8§ 73.671 and 73.672, 47
CFR 8873.671, 73.672, will become
effective on September 1, 1997. Written
comments by the public on the new

and/or modified information collections
are due October 28, 1996.

ADDRESSES: Comments on the
information collections contained
herein should be submitted to Secretary,
Federal Communications Commission,
Room 222, 1919 M Street, NW.,
Washington, DC 20554, and a copy
submitted to Dorothy Conway, Federal
Communications Commission, Room
234, 1919 M Street, NW., Washington,
DC 20554, or via the Internet to
dconway@fcc.gov.

FOR FURTHER INFORMATION CONTACT:
Charles Logan, Kim Matthews, or Jane
Gross, Mass Media Bureau, Policy and
Rules Division, (202) 418-2130. For
additional information concerning the
information collections contained in
this Report and Order contact Dorothy
Conway at 202-418-0217, or via the
Internet at dconway@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order in MM Docket No. 93-48,
adopted August 8, 1996, and released
August 8, 1996. The complete text of
this Report and Order is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (Room 230), 1919 M Street, NW.,
Washington, DC, and also may be
purchased from the Commission’s
duplicating contractor, ITS, at (202)
857-3800, 1919 M Street, NW., Room
246, Washington, DC 20554. This Report
& Order contains new or modified
information collections subject to the
Paperwork Reduction Act of 1995
(PRA), Public Law No. 104-13. It will be
submitted to the Office of Management
and Budget (OMB) for review under
Section 3507(d) of the PRA. OMB, the
general public, and other Federal
agencies are invited to comment on the
new or modified information collections
contained in this proceeding.

Synopsis of Report and Order
l. Introduction

In this Report and Order, the
Commission takes action to strengthen
its enforcement of the Children’s
Television Act of 1990 (““CTA”). The
CTA requires the Commission, in its
review of each television broadcast
license renewal application, to
‘““‘consider the extent to which the
licensee * * * has served the
educational and informational needs of
children through the licensee’s overall
programming, including programming
specifically designed to serve such
needs.” Our initial regulations
implementing the CTA have not been
fully effective in prompting broadcasters
to increase the amount of educational
and informational broadcast television
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programming available to children.
Some broadcasters are carrying very
little regularly scheduled standard
length programming specifically
designed to educate and inform
children, and some broadcasters are
claiming to have satisfied their statutory
obligations with shows that, by any
reasonable benchmark, cannot be said to
be “‘specifically designed” to educate
and inform children within the meaning
of the CTA. In addition, parents and
others frequently lack timely access to
information about the availability of
programming in their communities
specifically designed to educate and
inform children, exacerbating market
disincentives.

2. We refine our policies and rules to
remedy these problems. First, we adopt
a number of proposals designed to
provide better information to the public
about the shows broadcasters air to
fulfill their obligation to air educational
and informational programming under
the CTA. Second, we adopt a definition
of programming ‘“‘specifically designed”
to educate and inform children (or
‘“‘core” programming) that provides
better guidance to broadcasters
concerning programming that fulfills
their statutory obligation to air such
programming. In order to qualify as core
programming, a show must have serving
the educational and informational needs
of children as a significant purpose, be
a regularly scheduled, weekly program
of at least 30 minutes, and be aired
between 7:00 a.m. and 10:00 p.m. The
program must also be identified as
educational and informational for
children when it is aired and must be
listed in the children’s programming
report placed in the broadcaster’s public
inspection file. Third, we adopt a
processing guideline that will provide
certainty for broadcasters about how to
comply with the CTA and facilitate our
processing efforts.

11. Background

3. The Importance of Children’s
Educational TV. Congress has
recognized that television can benefit
society by helping to educate and
inform our children. In enacting the
CTA, Congress cited research
demonstrating that television programs
designed to teach children specific
skills are effective. There is substantial
evidence in this proceeding that
children can benefit greatly from
viewing educational television. That
television has the power to teach is
important because nearly all American
children have access to television and
spend considerable time watching it.
The significance of over-the-air
television for children is reinforced by

the fact that fewer children have access
to cable television than to over-the-air
television. In the United States, 38
percent of children from ages 12 to 17
and 37 percent of children from ages 2
to 11 live in homes that are not
connected to cable television. Hence,
over-the-air broadcasting is an
important source of video programs for
children and for all members of low
income families, including children.

4. Previous Implementation of the
CTA. For over 30 years, the Commission
has recognized that, as part of their
obligation as trustees of the public’s
airwaves, broadcasters must provide
programming that serves the special
needs of children. In 1990, Congress
enacted the CTA both to impose
limitations on the number of
commercials shown during children’s
programs and to make clear that the FCC
could not rely solely on market forces to
increase the educational and
informational programming available to
children on commercial television. In
enacting the CTA Congress intended to
increase the amount of educational and
informational broadcast television
available to children. Congress sought to
accomplish this objective by placing on
each and every licensee an obligation to
provide educational and informational
programming, including programming
specifically designed to educate and
inform children, and by requiring the
FCC to enforce that obligation.

5. 1n 1991, the Commission adopted
regulations to implement the CTA. In
response to concerns expressed by a
number of parties that our rules provide
insufficient guidance for broadcasters
seeking to comply with the CTA, we
initiated this proceeding with a Notice
of Inquiry (““NOI”), 58 FR 14367 (March
17, 1993), in 1993. Based on comments
responding to our NOI, as well as
comments received in connection with
our 1994 en banc hearing on the subject
of children’s educational television
programming, we proposed in the
Notice of Proposed Rule Making
(“NPRM”), 60 FR 20586 (April 26,
1995), to make a number of changes to
our rules to achieve the goals of the
CTA. In response to the NPRM, we
received a substantial number of formal
and informal comments from interested
parties.

6. The Economics of Children’s
Educational Programming. In enacting
the CTA, Congress found that market
forces were not sufficient to ensure that
commercial stations would provide
children’s educational and information
programming. A number of factors
explain the marketplace constraints on
providing such programming. Over-the-
air commercial broadcast television

stations earn their revenues from the
sale of advertising time. Revenues
received from the sale of advertising
depend on the size and the socio-
demographic characteristics of the
audience reached by the broadcaster’s
programming. Broadcasters thus have a
reduced economic incentive to promote
children’s programming because
children’s television audiences are
smaller than general audiences.
Broadcasters have even less economic
incentive to provide educational
programs for children because the
market for children’s educational
television may be segmented by age in
ways that do not characterize children’s
entertainment programming or adult
programming. If stations are required to
provide some educational programming
for children, we believe that the same
incentives could cause station owners to
prefer to show such programming when
relatively few adults would likely be in
the audience. Furthermore, small
audiences with little buying power,
such as children’s educational
television audiences, are unlikely to be
able to signal the intensity of their
demand for such programming in the
broadcasting market. Therefore,
broadcasters will have little incentive to
provide such programming because the
small audiences and small resulting
advertising revenues means that there
will be a substantial cost to them (the
so-called “‘opportunity cost’) of forgoing
larger revenues from other types of
programs not shown. The combination
of all these market forces consequently
can create economic disincentives for
commercial broadcasters with respect to
educational programming. Broadcasters
who desire to provide substantial
children’s educational programming
may face economic pressure not to do so
because airing a substantial amount of
educational programming may place
that broadcaster at a competitive
disadvantage compared to those who do
very little.

7. The amount of educational
programming on broadcast television. A
number of parties have submitted
studies in this proceeding examining
the amount of regularly scheduled,
standard length educational
programming aired on commercial
television stations since passage of the
CTA. These studies are inconclusive in
establishing the exact amount of
educational programming that currently
is being provided by broadcasters. They
arrive at different conclusions on this
guestion in part because they define the
programming to be measured and select
their samples of broadcast stations in
different ways. Despite their
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deficiencies, however, the studies
(particularly the study submitted by Dr.
Dale Kunkel) do allow us to conclude
that some broadcasters are providing a
very limited amount of programming
specifically designed to educate and
inform children and that broadcasters
vary widely in their understanding of
the type of programming that the CTA
requires. The conclusion that some
stations are airing very little educational
programming for children is also
supported by our experience in
implementing the CTA.

8. Availability of educational
programming on nonbroadcast media.
A number of broadcasters submitted
comments arguing that the Commission
should assess not just the educational
programming being provided over-the-
air by broadcast stations, but rather the
overall availability of educational
programming in the video marketplace.
We believe, however, that the proper
focus in this proceeding should be on
the provision of children’s educational
programming by broadcast stations, not
by cable systems and other subscription
services such as direct broadcast
satellite systems that, in contrast to
broadcast service, require the payment
of a subscription fee. The CTA itself
expressly focuses on broadcast
licensees. Thus, the statute focuses on
the provision of children’s educational
programming through broadcasting, a
ubiquitous service, which may be the
only source of video programming for
some families that cannot afford, or do
not have access to, cable or other
subscription services. While noting an
increase in the number of nonbroadcast
outlets available for children to receive
video programming, the House Report at
6 states that “‘the new marketplace for
video programming does not obviate the
public interest responsibility of
individual broadcast licensees to serve
the child audience.”

9. Conclusion. We conclude, on the
basis of the studies before us that while
some broadcasters are providing
educational and informational
programming as Congress intended,
some are not. Congress was dissatisfied
with commercial broadcasters’
performance in 1990 when, according to
National Association of Broadcasters
(““NAB’’), commercial broadcasters were
devoting an average of two hours per
week of airtime to educational
programming, and in the CTA Congress
provided that each broadcaster has a
duty to serve the educational and
informational needs of children through
its overall programming, including
programming specifically designed to
serve children’s educational and
informational needs. Yet it appears that,

six years after the enactment of the CTA,
at least some broadcasters are providing
less than that amount. Given the
Commission’s duty to treat similarly
situated broadcasters in a similar
manner, by approving the performance
under the CTA of broadcasters
providing very little educational
programming we would signal that all
broadcasters may provide a minimal
amount of such programming. The effect
of that would be contrary to our effort

to counter the economic disincentive to
provide children’s programming
described above. Moreover, in light of
the greater value to advertisers of
entertainment programs for adults, those
broadcasters providing very little
educational programming for children
may receive an unfair economic
advantage, a result that only exacerbates
the economic disincentive to provide
children’s programming that Congress
identified in enacting the CTA. Thus
unless we modify our approach to
implementing the CTA, broadcasters
will be able to provide extremely little
educational programming for children.
That would be contrary to Congress’
intent in enacting the CTA.

10. The record also shows that our
definition of programming fulfilling the
requirements of the CTA should be
modified to provide a clear definition of
“*specifically designed’ programming,
we will give better guidance and greater
incentives for broadcasters’ compliance
with the CTA. Finally, the record in this
proceeding also supports the conclusion
that parents and others would profit
from additional information concerning
the educational programming available
in their community.

I11. Public Information Initiatives

11. We conclude that the market
inadequacies that led Congress to pass
the Children’s Television Act can be
addressed, in part, by enhancing
parents’ knowledge of children’s
educational programming. One way to
encourage licensees to provide such
programming is to encourage and enable
the public, especially parents, to
interact with broadcasters. Easy public
access to information permits the
Commission to rely more on
marketplace forces to achieve the goals
of the CTA and facilitates enforcement
of the statute by allowing parents,
educators, and others to actively
monitor a station’s performance.

12. In considering the options to
improve the information available
regarding educational programming, we
seek to maximize the access to such
information by the public while
minimizing the cost to the licensee. In
response to the comments to the NPRM,

we have focused on three basic
methods, described below, to improve
the public’s access to information. We
will continue to exempt noncommercial
television licensees from children’s
programming reporting requirements,
and we will also exempt them from the
other public information initiatives we
adopt today. In light of Congressional
intent to avoid unnecessary constraints
on broadcasters, and in view of the
commitment demonstrated by
noncommercial stations in general to
serving children, we believe it is
inappropriate to impose reporting
obligations on such stations. We
nonetheless encourage noncommercial
stations voluntarily to comport with
these initiatives to the extent feasible as
a means of providing parents and other
members of the public with additional
information about the availability of
children’s educational and
informational programming on all
broadcast stations.

13. On-Air Identification. We will
require broadcasters to provide on-air
identification of core programs, in a
manner and form that is at the sole
discretion of the licensee, at the
beginning of the program. We believe
the on-air identification of core
programs will greatly assist parents in
planning their children’s viewing and
improve the children’s programming
marketplace at minimal cost to stations.
On-air identifiers are likely to reach a
larger audience than information
printed in programs guides. Moreover,
we note that there is no certainty that
published guides will include such
information. Identifiers will improve
broadcaster accountability by
publicizing the programs licensees
identify as contributing to their
obligation to air core programming. An
on-air identification requirement will
make broadcasters more accountable to
the public and further the goal of
minimizing the possibility that the
Commission would be forced to decide
whether particular programs serve the
educational and informational needs of
children.

14. Some commenter speculated that
on-air identifiers could deter children
from watching educational programs.
No commenter, however, presented
evidence that such an effect will occur.
We will revisit our decision to require
on-air identification if, after some
experience, parties present us with
evidence that they in fact have a
deterrent effect. In the meantime,
broadcasters will have full discretion to
design their identifiers to minimize or
avoid any such effect.

15. Program Guides. We will require
each commercial television broadcast
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station licensee to provide information
identifying programming specifically
designed to educate and inform
children, and an indication of the age
group for which the program is
intended, to publishers of program
guides. It is industry practice for
broadcasters to provide programming
information to program guides, which
publish such information without cost
to the broadcasters. Further, it has
become a well-established practice to
provide specialized information about
programs, such as which programs are
closed captioned for the hearing
impaired. As broadcasters routinely
provide such information about their
programming to program guides and
designate core programs for their public
records, we believe it would require a
minimum of effort, but have a major
positive effect, for broadcasters to
provide publishers of program guides
and listings, information identifying
core programs, and the age group for
which, in the opinion of the
broadcaster, the program is intended.

16. We recognize broadcasters cannot
require guides to print this information.
The information, however, is more
likely to be in the program listings if
broadcasters routinely provide it. We
believe program guides are an effective
means of providing parents with
advance notice of scheduling of
educational programs. This information
will assist parents in finding suitable
programs for their children and be
useful to parents and others who wish
to monitor station performance in
complying with the CTA. We note that
a number of broadcasters supported this
proposal, and that the major networks
now employ a voluntary parental
advisory plan pursuant to which they
provide to program guide services
information indicating whether
programs contain material that may be
unsuitable for children. We believe that
a universal symbol for educational
programming would also be useful in
readily identifying such programming to
the public, and encourage broadcasters
to adopt such a symbol.

17. Public File Proposals. Our rules
currently require commercial licensees
to compile reports containing
information about the children’s
programming they air, including the
time, date, duration, and description of
the programs. Licensees maintain these
reports in the station’s public inspection
file. We identify several ways, discussed
below, to enhance public access to and
use of the information in these reports
that can be made without materially
increasing any burden on the licensee.

18. Children’s liaison. We will require
stations to identify the person at the

station responsible for collecting
comments on the station’s compliance
with the CTA. We believe it is
reasonable to require licensees to
designate a liaison for children’s
programming and to include the name
and method of contacting that
individual in the station’s children’s
programming reports, since someone at
each station must, as a practical matter,
be responsible for carrying out the
broadcaster’s responsibilities under the
CTA. This requirement also will
facilitate public access to information
on stations’ educational programming
efforts, and assist stations in responding
to comments and complaints from the
public. Moreover, because licensees are
currently required to maintain
children’s programming reports and
letters received from the public in their
public inspection file, this requirement
should not impose a significant
additional burden on licensees.

19. Explanation of how programming
meets definition of core programming.
We will require licensees to provide a
brief explanation in their children’s
programming reports of how particular
programs meet the definition of “‘core”
programming. Such descriptions assist
parents and others who wish to monitor
station performance in complying with
the CTA. Having a broadcaster identify
those programs it relies upon to meet its
CTA obligation on an ongoing basis,
rather than the end of the term, will
increase broadcaster accountability.
With regard to a qualifying regular
series, we will consider a general
description to be sufficient so long as
the description is adequate to provide
the public with enough information
about how the series is specifically
designed to meet the educational and
informational needs of children.

20. Physically separate reports. We
will require licensees to separate the
children’s programming reports from
other reports they maintain in their
public inspection files. This will enable
interested parties to review the
information without having to search
through unrelated materials. This is our
current practice with a licensee’s
political file. Facilitating access to
children’s programming reports will
facilitate public monitoring and increase
broadcaster accountability under the
CTA,; requiring broadcasters to keep
their children’s programming reports
separate from other portions of their
public inspection files will ensure such
ease of access.

21. Publicizing children’s
programming reports. We will require
that licensees publicize the children’s
programming reports in an appropriate
manner. We remain concerned that the

public is generally unaware of these
reports and agree with commenters who
contend that publicizing the children’s
programming reports will heighten
awareness of the CTA and invite
members of the public to take an active
role in monitoring compliance.

22. Quarterly reports. We will require
licensees to prepare children’s
programming reports on a quarterly
basis. Commenters noted that a
quarterly reporting requirement
provides more current information
about station performance and
encourages more consistent focus on
educational programming efforts and
that, because quarterly production of
children’s programming reports will
coincide with the quarterly issues/
programs reports that broadcasters
currently prepare, this requirement will
not impose a significant additional
burden on licensees. For an
experimental period of three years, we
will also require broadcasters to file
such quarterly reports with the
Commission on an annual basis, i.e.,
four quarterly reports filed jointly once
a year. We encourage stations to file
quarterly, in electronic form, when the
reports are prepared. We will evaluate
whether to continue this requirement as
part of our review of broadcasters’
annual reports at the end of this three-
year period.

23. Standardized reporting form. We
will provide licensees with a
standardized form for the quarterly
children’s programming reports. A
standardized form should lessen the
burden on broadcasters by clarifying the
information to be included and
providing a ready format. A
standardized form will facilitate
consistency of reporting among all
licensees, assist in efforts by the public
and the Commission to monitor station
compliance with the CTA, and lessen
the burden on the public and
Commission staff. This form—a
Children’s Educational Television
Report—will be designed so licensees
can complete the report on a computer
and file it electronically with the
Commission for purposes of the
experimental three-year annual filing
requirement. We encourage licensees to
file the form with us electronically,
although we will accept filings either on
computer diskette or a paper copy of the
report form.

24. This form will request information
to identify the individual station and
the programs it airs to meet its
obligation under the CTA. The form will
also request information on educational
programs that the station plans to air in
the next quarter and ask whether the
licensee has complied with other
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requirements described in this Report
and Order. We plan to issue the
reporting form by Public Notice and
make it available on the Internet.

IV. Definition of Programming
“*Specifically Designed” to Serve
Children’s Educational and
Informational Needs

25. The CTA requires every television
broadcaster to air programming
“specifically designed” to serve the
educational and informational needs of
children. Our current definition of
educational and informational
programming—*‘programming that
furthers the positive development of
children 16 years of age and under in
any respect, including the child’s
intellectual/cognitive or social/
emotional needs”— is very broad and
does not further delineate criteria for
programs that are “specifically
designed” to educate and inform
children. To remedy this situation, we
have decided to adopt a more
particularized definition of
programming specifically designed to
serve children’s educational and
informational needs, or “‘core”
programming. We intend that this
definition will identify programming
that clearly meets the statutory
obligation to air programming
“specifically designed” to meet the
educational and informational needs of
children. We emphasize that licensees
should not regard our definition of core
programming as imposing a limit on
their ability to air other programming
that teaches and informs children even
if that programming does not square
with each element of our definition of
core programming.

26. The evidence in the record
supports our general proposal to adopt
a definition of core educational and
informational programming. Several of
the studies submitted in this proceeding
suggest that some licensees are
uncertain about what to classify as
programming specifically designed to
meet children’s educational and
informational needs. This conclusion is
supported by our experience in
reviewing renewal applications and in
evaluating licensees’ efforts to meet
their CTA obligation to air programming
“specifically designed” to educate and
inform children. We agree with those
commenters who believe that a
particularized definition will assist
broadcasters and will avoid potentially
misplaced reliance on general audience
and entertainment programs as
specifically designed to educate and
inform. By more precisely defining
“specifically designed” programming,
we increase the likelihood that such

programs will be aired, concomitantly
increasing the likelihood children will
benefit as Congress intended, from such
programs.

27. We will retain, with a slight
modification, our existing definition of
“educational and informational
programming’ to provide a description
of the broad variety of programs that can
serve to comply with a licensee’s overall
requirement to air programming that
meets children’s educational and
informational needs. In order to track
more closely the express language of the
CTA, we will modify this definition
somewhat so that the broad category of
“educational and informational
television programming” is defined as
““any television programming that
furthers the educational and
informational needs of children 16 years
of age and under in any respect,
including children’s intellectual/
cognitive or social/emotional needs.”

28. The definition of core
programming that we adopt is designed
to provide licensees with clear guidance
regarding how we will evaluate renewal
applications. The elements of our
proposed definition are also designed to
be as objective as possible so that they
are more easily understood by licensees
and the Commission staff and to avoid
injecting the Commission unnecessarily
into sensitive decisions regarding
program content. As we stated in the
NPRM, programming specifically
designed to serve children’s educational
and informational needs is the only
category of programming the CTA
expressly requires each licensee to
provide. We believe that the definition
we adopt today will continue to provide
broadcasters ample discretion in
designing and producing such
programming. We emphasize that the
test of whether programming qualifies
as core does not depend in any way on
its topic or viewpoint. We now turn to
the specific elements of the new
definition of core programming.

Significant Purpose

29. With respect to the first element
of our definition, we believe that, to
qualify as core programming, a show
must have served the educational and
informational needs of children ages 16
and under as a significant purpose. The
“significant purpose” standard
appropriately acknowledges the point
advanced by broadcasters and others
that to be successful, and thus to serve
children’s needs as mandated by the
CTA, educational and informational
programming must also be entertaining
and attractive to children. Accordingly,
as proposed in the NPRM, we will
require that core programming be

specifically designed to meet the
educational and informational needs of
children ages 16 and under and have
educating and informing children as a
significant purpose.

30. The CTA speaks of programming
specifically designed to serve ““the
educational and informational needs of
children.” It does not draw a distinction
between educational and informational
programming that furthers children’s
cognitive and intellectual development
and educational and informational
programming that furthers children’s
social and emotional development. We
decline to draw that distinction
ourselves and accordingly conclude that
both fall within the scope of our
definition. The test of whether
programming qualifies as core does not
depend in any way on its viewpoint, but
solely on whether it is “‘specifically
designed” to serve children’s
educational and informational needs. In
this regard, we note that entertainment
programming with a minor or wrap-
around educational and informational
message cannot correctly be said to have
serving the educational and
informational needs of children as a
significant purpose. We anticipate that
any attempt to incorrectly characterize
programming as core will elicit
significant opposition from the
community, about which the FCC will
be apprised.

31. In determining whether
programming has a significant purpose
of educating and informing children, we
will ordinarily rely on the good faith
judgment of broadcasters, who will be
subject to increased community scrutiny
as a result of the public information
initiatives described above. We
consequently will rely primarily on
such public participation to ensure
compliance with the significant purpose
prong of the definition of core
programming, with Commission review
taking place only as a last resort.

32. One suggested rule revision
discussed in the NPRM was to require
that educational and informational
programming specifically designed for
children be produced with the
assistance of independent educational
advisors. We continue to believe that it
would not be appropriate to require the
use of educational experts in developing
core programming. Although some
broadcasters may find that experts can
provide worthwhile assistance in
developing educational programming,
as we stated in the NPRM we prefer to

1The term “wrap-around” refers to messages
inserted at the beginning or end of an entertainment
program in an effort to make the program qualify
as specifically designed to educate or inform.
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minimize the burdens and potential
intrusions on programming decisions of
broadcasters and provide them the
flexibility to select the means by which
their educational programming is
created.

Educational and Informational
Objective and Target Child Audience
Specified in Writing

33. With respect to the second
element of our core programming
definition, we are persuaded that we
should adopt our proposal to require
that the educational and informational
objective of core programming be
specified in writing. Requiring a
statement of educational and
informational purpose will ensure that
broadcasters devote attention to the
educational and informational goals of
core programming and how those goals
may be achieved. A written statement of
educational and information purpose
should also assist licensees to
distinguish programs specifically
designed to serve children’s educational
and informational needs from programs
whose primary purpose is to entertain
children. Moreover, this requirement
can, as noted, allow parents and other
interested parties to participate more
actively in monitoring licensee
compliance with the CTA, and thus is
consistent with our public information
initiatives.

34. The description of a program’s
educational and informational objective,
which should be included in the
licensee’s children’s programming
report, does not have to be lengthy. It
should state the educational and
informational objective of the program
and the expected educational and
informational effects. To satisfy this
requirement, broadcasters need not
describe the viewpoint of the program
or opinions expressed on it. The
description must be adequate to
demonstrate that a significant purpose
of the program is to educate and inform
children.

35. We will also require licensees to
indicate a specific target age group for
core programs. In enacting the CTA,
Congress found that “[c]hildren’s
educational programming is most
effective when it is designed to focus on
particular age groups and address
specific skills.” Research has
demonstrated that the ability of young
children to comprehend television
content varies as a function of age, and
that educational programming should be
targeted to an age range of no more than
three to four years to ensure that its
content is appropriate to the
developmental level of the intended
audience. Requiring licensees to specify

the age group a core program is
intended to encourage them to consider
whether the content of the program is
suited to the interests, knowledge,
vocabulary, and other abilities of that
group. In addition, this requirement will
provide information to parents
regarding the appropriate age for core
programs, thereby facilitating increased
program audience and ratings. We
decline, however, to identify particular
age ranges of children to which core
programs may be directed. We prefer to
leave broadcasters the discretion to
develop programs suited to children
with similar educational and
informational needs and to
counterprogram to distinct portions of
the child audience as they believe
appropriate.

36. In addition, we decline to require
broadcasters to serve particular
segments of the child audience. We
adhere to our view that we should not
at this time require broadcasters to serve
particular segments of the child
audience, particularly in light of the
significant new steps we have adopted
to promote the overall availability of
children’s educational and
informational programming.

Times Core Programming May Be Aired

37. As for the third element of our
definition of core programming, we
tentatively proposed in the NPRM to
credit as core programming children’s
educational programs broadcast
between the hours of 6:00 a.m. and
11:00 p.m. After considering the
evidence, we will limit the hours within
which programming may qualify as core
to a narrower time frame than that
proposed in the NPRM. To qualify as
core, a program must air between the
hours of 7:00 a.m. and 10:00 p.m. In
specifying this time period, our
intention is to encourage broadcasters to
air educational programming at times
the maximum number of child viewers
will be watching. With respect to the
morning time limit, recent data show
that during four sample weeks in
November 1995, less than 5 percent of
children 2 to 17 nationwide were
watching television at 6:00 a.m. Monday
through Friday, and less than 10 percent
of this age group was in the audience at
6:30 a.m. By 7:00 a.m., however,
between 12.5 percent and 14 percent of
children 2 to 11 were watching
television, and by 8:00 a.m. more than
20 percent of children 2 to 5, close to
12 percent of children 6 to 8, and just
under 9 percent of children 9 to 11,
were in the audience. Thus, at 7:00 a.m.
Monday through Friday, nearly four
times as many young children are
watching television than at 6:00 a.m. In

other words, at 6:00 a.m. on weekdays,
1.3 million children are watching
television. By 7:00 a.m., the number of
children watching television is 5.1
million. Data also show that roughly as
many (i.e., very few) young children are
watching television at 6:00 a.m. as are
watching at midnight. With respect to
weekend viewing, the same data show
that less than 4 percent of children 2 to
17 were watching television from 6:00
a.m. to 6:30 a.m. on Saturday. By 7:00
a.m. on Saturday, however, the
percentage of children 2 to 11 in the
audience had risen to between about 5
percent and 7 percent, and continued to
increase sharply to about 16 percent or
more by 8:00 a.m. Figures for Sunday
showed a comparable low rate of
viewership for all children prior to 7:00
a.m. followed by a sharp increase
between 7:00 a.m. and 8:00 a.m. for
children 2 to 11.

38. Despite the relatively small
percentage of children in the audience
prior to 7:00 a.m. as compared to after
that hour, a number of studies confirm
that broadcasters air a significant
percentage of their educational
programming before 7:00 a.m. For
example, studies indicate that
approximately 20 percent of educational
programs are aired before 7:00 a.m. In
light of the evidence demonstrating that
only 5 to 10 percent of children are
watching television before 7:00 a.m.,
broadcasters appear to be airing a
disproportionately large amount of
educational programming during early
morning hours in relation to the
relatively few children watching
television at that time. As noted in the
NPRM, broadcasters have an incentive
to air educational programming during
very early morning hours as this is a less
costly time for them to comply with
their educational programming
obligation. In view of these
circumstances, we believe it is
appropriate to specify that core
programming air no earlier than 7:00
a.m. rather than 6:00 a.m. as proposed
in the NPRM. An early time limit of 7:00
a.m. will ensure that core programming
is shown when more children are likely
to be watching television, especially
young children, thus maximizing the
benefit of such programming. In
addition, a 7:00 a.m. cut-off will help
counter the economic incentive of
broadcasters to air educational and
informational programming to time
periods when few children are in the
audience.

39. With regard to the evening limit,
we believe it is appropriate to require
that core programming air no later than
10:00 p.m. rather than 11:00 p.m. as
proposed in the NPRM. Recent data
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show that the number of children 2 to
17 watching television drops off
considerably from 10:00 p.m. to 11:00
p.m. For all seven nights combined
(Monday-Sunday), the average number
of children 2 to 17 drops from 13
million at 10:00 p.m. to 8 million at
11:00 p.m. According to these figures,
the number of children 2 to 8 watching
television Monday through Friday peaks
at approximately 30 percent at 8:00
p.m., and then declines sharply to
approximately 16 percent by 10:00 p.m.
and less than 10 percent by 11:00 p.m.
For older children 9 to 17 Monday
through Friday, viewership peaks
somewhat later, between 8:30 and 9:00
p.m. at approximately 30 percent to 35
percent, and then falls off to
approximately 20 percent to 25 percent
at 10:00 p.m. and approximately 12
percent to 19 percent by 11:00 p.m. The
data for these age groups for Saturday
and Sunday also show a sharp decline
in viewership from 10:00 p.m. to 11:00
p-m. We agree with those commenters
who argued that core programming
should be aired before 10:00 p.m. when
a larger proportion of children are
awake and watching television. We do
not expect this evening limit to impose
a burden on broadcasters, or impede
their program scheduling strategies, as
they typically schedule adult
entertainment programming for the
10:00 p.m. to 11:00 p.m. time period.
We therefore will require that, in order
to qualify as core, educational and
informational children’s programming
be aired between the hours of 7:00 a.m.
and 10:00 p.m. We believe that this time
period effectuates the language of the
CTA that licensees air programming
“*specifically designed’ to serve
children’s educational and
informational needs, as children are best
served by programming that airs during
times more children are watching
television.

40. We do not believe that the time
period for core programming must be
consistent with the indecency safe
harbor (10:00 p.m. to 6:00 a.m.). The
indecency safe harbor is intended to
provide for the airing of indecent
material when the risk of children in the
audience is minimized, while our
purpose in this context is to promote the
availability of children’s educational
programs when substantial numbers of
children are watching. Nevertheless, the
data recited above indicate that because
there is an appreciable drop in the
number of children in the audience after
10:00 p.m. the time frame for purposes
of the core programming definition
should be 10:00 p.m. rather than 11:00
p.m.

Regularly Scheduled

41. Turning to the fourth element of
our definition of core programming, we
continue to believe that qualifying core
programming should be regularly
scheduled, particularly in view of our
emphasis on improving the flow of
information to parents through
published program guides and other
means to enable them to select
educational and informational programs
for their children. Programming that is
aired on a regular basis is more easily
anticipated and located by viewers, and
can build loyalty that will improve its
chance for commercial success. A large
proportion of television programming,
including children’s programming,
consists of shows that air on a routine
basis. We agree with those commenters
who argue that programs that air
regularly can reinforce lessons from
episode to episode. We also believe that
regularly scheduled programs can
develop a theme which enhances the
impact of the educational and
informational message. Accordingly, to
be considered as core, we will require
that educational and informational
programs air on a regular basis.
Furthermore, to count as regularly
scheduled programming, such programs
must be scheduled to air at least once
a week. Regularly scheduled weekly
programming is the dominant form of
television programming. It is more
likely to be anticipated by parents and
children, to develop audience loyalty,
and to build successfully upon and
reinforce educational and informational
messages, thereby better serving the
educational and informational needs of
children. It is also our view that
programs that air at less frequent
intervals are less likely to attract a
regular audience and to be anticipated
by parents.

42. Television series typically air in
the same time slot for 13 consecutive
weeks, although some episodes may be
preempted for programs such as
breaking news or live sports events.
Indeed, evidence suggests that a
significant number of educational and
informational programs, particularly
those that air on Saturday, are
preempted by sports and other
programming. Although a program must
be regularly scheduled on a weekly
basis to qualify as core, we will leave to
the staff to determine, with guidance
from the full Commission as necessary,
what constitutes regularly scheduled
programming and what level of
preemption is allowable.

43. Specials, including those
scheduled to appear on a regular
nonweekly basis, will not be credited as

core. As stated above, we believe that
programs that are aired more frequently
(i.e., at least once a week) are more
likely to build upon and reinforce
educational and informational
messages, more likely to develop
audience loyalty, and more likely to be
anticipated by children and parents and
thus attract a regular audience.
Nonetheless, we recognize that
educational and informational specials
with a significant purpose of serving the
educational and informational needs of
children ages 16 and under can help
accomplish the objectives of the CTA
and thus can count toward the second
track of our three-hour processing
guideline as described below. The value
of such programming is enhanced if
parents are informed in advance of the
program and the time it is scheduled to
air. We encourage broadcasters to
promote educational and informational
specials and to schedule them far
enough in advance to permit
information about the program to be
included in program guides.

Substantial Length

44. As to the fifth element of our
definition of core programming, we
believe that core programming should
be at least 30 minutes in length. In
enacting the CTA, Congress identified a
number of examples of worthwhile
educational and informational
programs, all of which are at least one
half-hour in length. Although we do not
mean to suggest that these examples in
the legislative history are equivalent to
statutory requirements, we believe they
reflect the fact that the dominant
broadcast television format is 30
minutes or longer in length. We believe
it reasonable that our rules, which are
intended to promote the accessibility of
children’s educational and
informational programming, reflect this
current industry practice. Programs in
these standard formats are more likely
than shorter programming to be
regularly scheduled and to be listed in
program guides, and thus are easier for
parents to identify for their child’s
viewing. In addition, programs that are
30 minutes or longer allow more time
for educational and informational
material to be presented, and a number
of commenters stated that shows of this
length can be particularly beneficial to
children. There was no evidence
presented in response to the NPRM to
support claims by some parties that
children have short attention spans and
thus will not benefit from substantial
length programming.

45. We will not credit educational and
informational PSAs, interstitials, or
other short segments as core
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programming. The CTA does not
preclude broadcasters from counting
such programming as educational and
informational; indeed, we recognize that
some short segments have significant
public interest benefits. Nevertheless,
while we have previously found that
short segment programming may qualify
as specifically designed educational and
informational programming, for the
reasons stated above we believe that
programs that are 30 minutes or more in
length are a more appropriate focus of
our definition of “‘core” programming.
We also note that short segments and
PSAs are less likely to be regularly
scheduled or listed in program guides,
and consequently are not easily located
and anticipated by parents and children.

46. We emphasize that programming
with a significant purpose of educating
and informing children that is less than
30 minutes in length, although not
credited as core programming, can
contribute to serving children’s needs
pursuant to the CTA. Such
programming can count toward meeting
the three-hour processing guideline
when broadcasters air somewhat less
than 3 hours per week of core
programming, as described below. We
encourage all broadcasters to continue
to provide a diverse mix of educational
and informational programming,
including short segments and PSAs,
toward their overall obligation to
provide programming for children.

Identified as Educational and
Informational

47. With respect to the sixth element
of our definition, we proposed that
stations be required to identify core
programs as educational and
informational at the beginning of the
program, and to make available the
necessary information for listing these
programs as educational and
informational in program guides. As
discussed above, we will adopt both of
these proposals in order to improve the
information available to parents
regarding programming specifically
designed for children’s educational and
informational needs, and to assist them
in selecting these programs for their
children. We also believe this measure
will make broadcasters more
accountable in classifying programming
as specifically designed to educate and
inform. Thus, as with the other aspects
of our definition of core programming,
we believe that the identification
requirements provide an appropriate
regulatory incentive for licensees to
comply with their statutory obligation to
air programming specifically designed

to serve children’s educational and
informational needs.2

Assessment Guidelines

48. In view of our adoption of a
definition of core educational and
informational programming that
provides licensees with clearer guidance
regarding the types of programming
required to meet their obligation under
the CTA, we believe that our permissive
assessment guidelines are no longer
necessary and should be eliminated.

V. Processing Guideline

49. Based on our review of the record,
as well as our experience in enforcing
the CTA over the past five years, we
have decided to adopt a three-hour
processing guideline. Under this
guideline, the Mass Media Bureau will
be authorized to approve the CTA
portions of a broadcaster’s renewal
application where the broadcaster has
aired three hours per week (averaged
over a six month period) of educational
and informational programming that has
as a significant purpose serving the
educational and informational needs of
children ages 16 and under. A
broadcaster can demonstrate that it has
aired three hours per week of such
programming in either of two ways: (A)
By checking a box on its renewal
application and providing supporting
information indicating that it has aired
three hours per week of regularly
scheduled, weekly shows that are 30
minutes or longer and that otherwise
meet the definition of “core
programming’ (repeats and reruns of
core programming may be counted
toward fulfillment of the three-hour
guideline); or (B) By showing that it has
aired a package of different types of
educational and informational
programming that, while containing
somewhat less than three hours per
week of core programming,
demonstrates a level of commitment to
educating and informing children that is
at least equivalent to airing three hours
per week of core programming. (By
“package” we do not mean to imply that
the programming is in any way related
by topics or purchased from a single
source.) A broadcaster seeking to secure
staff approval under Category B must
show that any reasonable observer
would recognize its commitment to
educating and informing children to be
at least equivalent to the commitment
reflected in Category A.

50. Broadcasters that do not fall
within Category A or B will have their

2 As we noted above, we will exempt
noncommercial stations from these identification
requirements.

renewal applications referred to the full
Commission. Licensees referred to the
Commission should be on notice by this
order that they will not necessarily be
found to have complied with the CTA.
Given the modest nature of the
guideline described in Categories A and
B, we expect few broadcasters will fail
to meet this benchmark. However, even
if a licensee did not meet the guideline
for staff approval, it will have an
opportunity to make a showing before
the Commission that it has satisfied its
CTA obligations in other ways.
Broadcasters will have a full
opportunity to make this demonstration
by, for example, relying in part on
sponsorship of core educational and
informational programs on other
stations in the market that increases the
amount of core educational and
informational programming on the
station airing the sponsored program
and/or on special nonbroadcast efforts
which enhance the value of children’s
educational and informational
television programming. It is also
possible that a licensee might seek to
demonstrate that it suffered such serious
economic hardship—such as
bankruptcy—that might excuse
noncompliance with the CTA.

51. If we find that a broadcaster has
not complied with the CTA, we will
apply the same remedies that we use in
enforcing our other rules. These
remedies will vary depending on the
severity of the deficiency based on
objective criteria. For less serious
deficiencies, we will consider letters of
admonition or reporting requirements.
We may also consider using a “promise
versus performance” approach. This
would be a prospective remedy under
which a licensee would detail its plan
for coming into full compliance with
CTA programming obligations; if this
plan meets with Commission approval,
the station’s license would be renewed
on the condition that the licensee
adheres to the plan absent special
circumstances. For more serious
violations, we will consider other
sanctions, including forfeitures and
short-term renewals. In extreme cases,
we will consider designating the license
for hearing to determine whether the
licensee’s violations of the CTA and our
implementing rules warrant nonrenewal
under the standards set forth in Section
309(k) of the Communications Act.

52. We believe that a three hour per
week processing guideline is a
reasonable benchmark for all broadcast
television stations to meet six years after
enactment of the CTA given long-term
performance improvement Congress
intended when it passed the Act. The
inferences that we can draw from the
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entire record in this proceeding,
including the studies that were
submitted, suggest that this benchmark
is a reasonable, achievable guideline. In
the context of the CTA, a processing
guideline is clear, fair and efficient. Our
experience in reviewing the children’s
programming portions of renewal
applications teaches us that a processing
guideline is desirable as a matter of
administrative efficiency in enforcing
the CTA and provides desirable clarity
about the extent of a broadcaster’s
programming responsibilities under the
statute. The guideline will also help
ameliorate the inequities that may arise
from the economic disincentives that
lead some stations to air little core
programming. Although some
broadcasters are airing a significant
amount of educational and
informational programming, the
evidence suggests that others are not. A
processing guideline will help minimize
the inequities and reduce the
disincentives created by below-average
performers by subjecting all
broadcasters to the same scrutiny for
CTA compliance by the Commission at
renewal time. Moreover, the greater
certainty provided by the processing
guideline we adopt should create a more
stable and predictable demand for such
programming, and thus further the
CTA’s goal of increasing the availability
of programs that teach and inform the
nation’s children.

53. The processing guideline we
adopt is consistent with the CTA in that
it provides a measure of flexibility for
licensees in meeting the requirements of
the CTA. We further believe the
processing guideline we adopt is
consistent with the text of the CTA,
which requires us to “consider the
extent’” to which licensees serve the
educational and informational needs of
children through the licensee’s overall
programming, including programming
specifically designed to serve such
needs.

54. We thus conclude that the public
interest and the interests Congress
sought to promote through the CTA will
be better served by this processing
guideline approach. We recognize that
this is contrary to our earlier
interpretation of the CTA as precluding
quantification of the CTA obligation. In
reaching a contrary conclusion, we
begin with the fact that nothing in the
statutory language of the CTA forbids
the use of a processing guideline.
Furthermore, although there is specific
language in the legislative history, cited
in our 1991 Report and Order and by
parties in this proceeding, stating the
“Committee does not intend that the
FCC interpret this section as requiring

or mandating a quantification
standard,” this language does not
prohibit us from seeking to provide
greater clarity and guidance through a
processing guideline. Rather, this
language simply makes clear that the
CTA does not require quantitative
standards or guidelines.

55. We will continue our policy of
exempting noncommercial television
stations from specific record-
compilation, filing and submission
requirements. As is our current practice,
we will require noncommercial
broadcast television stations to maintain
documentation sufficient to show
compliance at renewal time with the
Act’s programming obligations in
response to a challenge or to specific
complaints. Any such showing that a
noncommercial station may need to
make will be governed by the definition
of core programming and the processing
guideline we adopt.

56. We will monitor the broadcast
industry’s children’s educational
programming performance for three
years based upon the children’s
programming reports that licensees will
file with us annually on an
experimental basis. We will conduct a
review of these reports at the end of this
three-year period and take appropriate
action as necessary to ensure that
stations are complying with the rules
and guidelines we adopt. To
supplement this review, Commission
staff will also conduct selected
individual station audits during the next
three years to assess station performance
under our new children’s educational
and informational programming rules
once they go into effect.

57. We invited comment in the NPRM
on whether we should sunset any
processing guideline or program
standard that we adopt on December 1,
2004, unless affirmatively extended by
the Commission. Based on the record,
we do not believe that an automatic
expiration of the rules, absent further
Commission action, is appropriate. One
of our principal objectives in
implementing the safe harbor processing
guideline is to provide broadcasters and
the public with fair notice and certainty
regarding the level of performance at
which a licensee can be assured it is
complying with the CTA. Automatic
elimination of the processing guideline
is inconsistent with this important
objective.

VI. Renewal Procedures

58. We have decided not to require
members of the public to communicate
with a licensee prior to filing a petition
to deny, as proposed in the NPRM. Such
a requirement could be unduly

burdensome to the public, prevent
legitimate complaints from being heard,
and deny the FCC an important source
of information. We will nonetheless
encourage parties to seek to resolve CTA
programming concerns with the station
before filing a complaint with the
Commission, and will consider whether
a petitioner has engaged in such
conciliation efforts as a factor in
assessing a petition to deny.

59. We sought comment in the NPRM
on whether we should permit licensees
to certify whether they have aired the
prescribed amount of core
programming. We decline to adopt this
proposal. The parties that addressed this
proposal opposed it on the ground that
it would inhibit public monitoring of
broadcaster compliance and was
contrary to Congress’ intent that the
Commission review a licensee’s
children’s programming records. Given
these concerns, and our decision to
require broadcasters to file children’s
programming reports with the
Commission for an experimental three-
year period, we do not believe a
certification approach is workable.

VII. First Amendment Issues

60. The First Amendment arguments
raised by opponents of our proposed
CTA regulations essentially fall into two
categories—arguments that attack the
CTA obligation and arguments that
attack the quantification of the CTA
obligation. To the extent that some
commenters argue that the CTA is
unconstitutional, Congress itself
specifically concluded that “it is well
within the First Amendment strictures
to require the FCC to consider, during
the license renewal process, whether a
television licensee has provided
information specifically designed to
serve the educational and informational
needs of children in the context of its
overall programming.” Even more
specifically, as the FCC, the courts, and
Congress have concluded, a
broadcaster’s public interest obligation
properly includes an obligation to serve
the educational and informational needs
of children. The question in this
proceeding is not whether the
Commission should give effect to the
CTA, but how it should do so.

61. The course we adopt today—
defining what qualifies as programming
“*specifically designed” to serve the
educational needs of children and
giving broadcasters clear but
nonmandatory guidance on how to
guarantee compliance—is a
constitutional means of giving effect to
the CTA’s programming requirement. *It
does not violate the First Amendment to
treat licensees given the privilege of
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using scarce radio frequencies as
proxies for the entire community,
obligated to give suitable time and
attention to matters of great public
concern.” Red Lion Broadcasting Co. v.
FCC, 395 U.S. 367, 394 (1969).
Congress’s authority to order “‘suitable
time and attention to matters of great
public concern” includes the authority
to require broadcasters to air
programming specifically designed to
further the educational needs of
children. The airwaves belong to the
public, not to any individual
broadcaster. As the Supreme Court
observed in CBS, Inc. v. FCC, “a
licensed broadcaster is ‘granted the free
and exclusive use of a limited and
valuable part of the public domain;
when he accepts that franchise it is
burdened by enforceable public
obligations.”” 453 U.S. 367, 395 (1981).
The fact that Congress elected to retain
public ownership of the broadcast
spectrum and to lease it for free to
private licensees for limited periods
carries significant First Amendment
consequences.

62. We have chosen to adopt a
processing guideline that requires
broadcasters to show us how they have
served the educational and
informational needs of children, and
which provides guidance to them about
ways in which they can meet that
obligation. We are not, however, telling
licensees what topics to discuss. The
Supreme Court has reaffirmed that
“broadcast programming, unlike cable
programming, is subject to certain
limited content restraints imposed by
statute and FCC regulation.” If the
equal-time and personal attack rules and
the rules channeling indecent
programming away from times when
children are most likely to be in the
viewing audience survive constitutional
scrutiny, then so, a fortiori, would the
Commission’s considerably less
intrusive proposal for giving meaningful
effect to the CTA by defining *‘core”
educational programming and
establishing a procedure that
broadcasters can use to assure routine
staff processing of the CTA portion of
their renewal applications.

63. Our new regulations, like the CTA
itself, impose reasonable, viewpoint-
neutral conditions on a broadcaster’s
free use of the public airwaves. The
CTA and our regulations directly
advance the government’s substantial,
and indeed compelling, interest in the
education of America’s children. As
Congress recognized, “[i]t is difficult to
think of an interest more substantial
than the promotion of the welfare of
children who watch so much television
and rely upon it for so much of the

information they receive.” If Congress
and the Commission may ban broadcast
of certain material during specified
hours, even under standards of strict
scrutiny, it should follow that the
Commission’s adoption of less
restrictive measures to encourage the
airing of material beneficial to children
is consistent with the First Amendment.
That is particularly true because the
Children’s Television Act is designed to
promote programming that educates
and informs children. It is entirely
consistent with the First Amendment to
ask trustees of the public airwaves to
pursue reasonable, viewpoint-neutral
measures designed to increase the
likelihood that children will grow into
adults capable of fully participating in
our deliberative democracy.

64. The measures we adopt today to
advance the Nation’s interest in the
intellectual development of our children
are sustainable under the analysis in
FCC v. Pacifica Foundation, 438 U.S.
726 (1978) as they are significantly less
burdensome than the measure upheld
there. Pacifica upheld a complete ban
on a particular type of programming
(indecent programming) during hours
when children are likely to be in the
audience, a period which the
Commission was later upheld in
defining as 16 hours per day (6:00 a.m.—
10:00 p.m.) in Action for Children’s
Television v. FCC. The measures we
adopt today do not ban programming of
any type, they simply notify
broadcasters that compliance with the
CTA can be achieved with, on average,
less than half an hour a day of
programming expressing any viewpoint
on any topic that broadcasters desire.

65. For those reasons, our
implementing rules are constitutional
under the traditional First Amendment
standard. But even if evaluated under a
heightened standard, our rules would
pass muster because the interest
advanced is compelling and our
regulations are narrowly tailored. As
detailed above, our regulations are no
more burdensome than necessary to
ensure that children will be able to
watch educational and informational
programming. As we explain above, any
programming specifically designed to
meet the educational and informational
needs of children can *‘count” for
purposes of meeting the processing
guideline. In addition, a broadcaster can
rely on other more general programming
and related non-programming efforts to
satisfy its CTA obligation—albeit after
full Commission review.

66. We declined to adopt quantitative
processing guidelines in 1991 on the
ground that they would “infringe on
broadcaster discretion regarding the

appropriate manner in which to meet
children’s educational and
informational needs.” Upon further
consideration, we reject that position.
Processing guidelines give broadcasters
an option for guaranteeing routine staff
processing of the CTA portion of their
renewal applications, but broadcasters
remain free to find other ways to fulfill
their obligation. In any event, our initial
reluctance to adopt any form of
processing guideline derived in large
part from our wish to initiate
implementation of the CTA with as little
regulation as possible. As described
above, our subsequent experience has
persuaded us that we should alter our
course in the interests of fairness and
efficiency by clarifying ways in which
broadcasters can ensure compliance.

67. Together, the new measures that
we adopt today will help parents,
children, and the general public
understand the programming benefits
that the CTA is intended to guarantee.
That understanding is necessary to
ensure that the public, in exercising
informal influence over the
programming choices of broadcasters,
can play an important role in
effectuating Congress’s intent to
increase the amount of educational
children’s programming on television.
Similarly, both the clearer definition
and the processing guidelines give
broadcasters reasonable notice of
nonmandatory ways to guarantee
compliance with their statutory
programming obligations. Such clarity is
desirable and helps to narrowly tailor
our regulations.

VIII. Effective Dates and Transition
Period

68. Our rules regarding on-air
identification, program guides, public
file, and reporting requirements will
become effective on January 2, 1997,
subject to OMB approval under the
Paperwork Reduction Act, and we will
begin to evaluate compliance with these
requirements in renewal applications
filed after that date. With respect to our
newly adopted definition of
programming specifically designed to
serve the educational and informational
needs of children, as well as our safe
harbor processing guideline relating to
such programming, we believe that a
longer transition period is appropriate.
Accordingly, we adopt an effective date
for these rules of September 1, 1997,
and will begin to evaluate compliance
with these provisions in renewal
applications filed after that date. As
with all of the provisions adopted today,
these provisions will be applied on a
purely prospective basis.
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69. Thus, renewal applications filed
earlier than September 1, 1997 will be
assessed for compliance with the
program-related provisions of the CTA
based exclusively on the rules and
criteria set forth in our 1991 CTA
rulemaking proceeding. Beginning
September 1, 1997, we will begin to
evaluate renewal applications to
determine the extent to which licensees
are providing educational programming
that complies with the new definition of
core programming using the new
processing guideline. In this renewal
cycle (i.e. for applications filed through
April 1999) such renewals will cover
licensee performance that both pre-dates
and post-dates these new rules. Licensee
performance during the term that
predates the relevant effective dates will
be evaluated under existing standards
and performance that post-dates the
rules will be judged under the new
provisions.

Administrative Matters

Paperwork Reduction Act Statement

70. This Report and Order contains
new or modified information collections
subject to the Paperwork Reduction Act
of 1995 (PRA), Public Law No. 104-13.
It will be submitted to the Office of
Management and Budget (OMB) for
review under the PRA. The
Commission, as part of its continuing
effort to reduce paperwork burdens,
invites OMB, the general public, and
other Federal agencies to comment on
the information collections contained in
this Report and Order as required by the
PRA. Public and agency comments are
due October 28, 1996. Comments should
address: (a) whether the new or
modified collection of information is
necessary for the proper performance of
the functions of the Commission,
including whether the information shall
have practical utility; (b) the accuracy of
the Commission’s burden estimates; (c)
ways to enhance the quality, utility, and
clarity of the information collected; and
(d) ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.

OMB Approval Number: 3060-0214.

Title: Section 73.3526 Local public
inspection file of commercial stations.

Form No.: None.

Type of Review: Revision of existing
collection.

Respondents: Businesses or other for-
profit.

Number of Respondents: 10,250
commercial radio licensees
recordkeepers ; 1,200 commercial TV
licensees recordkeepers; 1,200

commercial TV stations making must-
carry/retransmission consent elections;
1,200 commercial TV stations
publicizing existence and location of
children’s public inspection file.

Estimated time per response: 104
hours per year for radio recordkeeping;
130 hours per year for TV
recordkeeping; 1 hour per election
statement to 150 cable systems per TV
station; 5 minutes per TV station for
revising station identification
publicizing the existence and location of
children’s public inspection file.

Total annual burden: 1,282,100
hours.

Needs and Uses: Section 73.3526
requires that each licensee/permittee of
a commercial broadcast station maintain
a file for public inspection. The contents
of the file vary according to type of
service and status. The contents
include, but are not limited to, copies of
certain applications tendered for filing,
a statement concerning petitions to deny
filed against such applications, copies of
ownership reports and annual
employment reports, statements
certifying compliance with filing
announcements in connection with
renewal applications, letters received
from members of the public, etc. On
August 8, 1996, the Commission
adopted this Report and Order in MM
Docket No. 93-49 which, among other
things, modifies the requirements
currently in Section 73.3526(a)(8)(iii) by
removing the requirement to keep
records of educational and
informational programming specifically
designed to serve children’s needs. This
requirement was replaced with a
requirement that commercial television
stations place in their public inspection
file, on a quarterly basis, a Children’s
Television Programming Report,
maintained in a physically separate file
from the other material kept in the
public inspection file. Licensees must
also publicize the existence and location
of these Reports and file the Report
annually with the Commission for three
years. The data are used by the public
and FCC to evaluate information about
broadcast licensees’ performance, to
ensure that broadcast stations are
addressing issues concerning the
community they are licensed to serve,
and to ensure that radio stations
entering into time brokerage agreements
comply with Commission policies
pertaining to licensee control and to the
Communications Act and the antitrust
laws. Broadcasters are required to send
each cable operator in the station’s
market a copy of the election statement
applicable to that particular cable
operator. Placing these retransmission
consent/must-carry elections in the

public file provides public access to
documentation of station’s elections
which are used by cable operators in
negotiations with television stations and
by the public to ascertain why some
stations are/are not carried by the cable
systems. The information contained in
the separate children’s television file
will be used by the general public,
interested parties, and FCC staff to
facilitate public monitoring of
broadcasters’ educational programming
and to ensure compliance with the CTA.
The requirement that children’s
television material be kept in a separate
file will provide easier access to such
material.

OMB Approval Number: None.

Title: Section 73.673 Public
information initiatives regarding
educational and informational
programming for children.

Form No.: None.

Type of Review: New Collection.

Respondents: Businesses or other for-
profit.

Number of Respondents: 1,200
commercial television broadcast
licensees.

Estimated Time Per Response: 1
minute per program to ensure that on-
the-air identification is provided; 5
minutes per program to convey
children’s television information to
publishers of program guides.

Total annual burden: 37,440 hours.

Needs and Uses: This new Section
73.673 will require commercial TV
broadcasters to identify programs
specifically designed to educate and
inform children at the beginning of
those programs, in a form that is at the
discretion of the licensee, and to
provide information identifying such
programs and the age groups for which
they are intended to publishers of
program guides. These requirements
will provide better information to the
public about the shows broadcasters air
to fulfill their obligation to air
educational and informational
programming under the CTA. This
information will assist parents who
wish to guide their children’s television
viewing. In addition, if large numbers of
parents use that information to choose
educational programming for their
children, it will increase the likelihood
that the market will respond with more
educational programming. Better
information should help parents and
others to have an effective dialogue with
broadcasters in their community about
children’s programming and, where
appropriate, to urge programming
improvements without resorting to
government intervention.
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Final Regulatory Flexibility Analysis

71. As required by the Regulatory
Flexibility Act, as amended (““RFA”), an
Initial Regulatory Flexibility Analysis
(“IRFA™), 5 U.S.C. §603, was
incorporated in the Notice of Proposed
Rule Making in MM Docket No. 93-48
(“NPRM”). The Commission sought
written public comments on the
proposals in the NPRM, including the
IRFA. The Commission’s Final
Regulatory Flexibility Analysis
(“FRFA™)3in this Report and Order is
as follows:

A. Need for and Objectives of the Rules

72. The rulemaking proceeding was
initiated to explore ways to implement
the Children’s Television Act of 1990
(“CTA”) more effectively by facilitating
broadcasters’ compliance with their
obligation to air educational and
informational programming for
children, including programming
specifically designed for this purpose,
and by furthering the CTA’s goal of
increasing the amount of educational
and informational programming
available to children. In 19 9-13 of the
Report and Order, we discuss the
importance of children’s educational
television programming, and in 19 25—
46 and throughout this order, we
discuss the basis of our concerns that
our prior rules to implement the CTA
were not producing a level of
performance consistent with the long-
term goals of the statute. The rules
adopted herein meet these objectives by
giving licensees clear, efficient, and fair
guidance regarding their children’s
programming obligation under the CTA.
They do this by increasing the flow of
programming information to the public
to facilitate enforcement of the CTA and
improve the functioning of the
children’s programming marketplace; by
adopting a definition of programming
that is clearly “specifically designed” to
educate and inform children (which we
refer to as “‘core programming”’) to
provide licensees guidance in fulfilling
their statutory obligation to air this
programming; and by adopting a three-
hour processing guideline to facilitate
review at renewal time by the
Commission, as required by the CTA, of
licensees’ compliance with the Act.

3This FRFA conforms to the RFA, as amended by
the Contract with America Advancement Act of
1996, Pub. L. 104-121, 110 Stat. 847 (1996)
(“CWAAA"). Subtitle Il of the CWAAA is The
Small Business Regulatory Enforcement Fairness
Act of 1996 (“‘SBREFA”).

B. Issues Raised by the Public
Comments in Response to the Initial
Regulatory Flexibility Analysis

73. There were no comments
submitted specifically in response to the
IRFA. We have, however, taken into
account all issues raised by the public
in response to the proposals raised in
this proceeding. In certain instances, we
have modified the rules adopted in
response to those comments.

C. Description and Number of Small
Entities to Which the Rules Will Apply

1. Definition of a ““Small Business”

74. Under the RFA, small entities may
include small organizations, small
businesses, and small governmental
jurisdictions. 5 U.S.C. §601(6). The
RFA, 5 U.S.C. §601(3), generally defines
the term “small business’ as having the
same meaning as the term “small
business concern’ under the Small
Business Act, 15 U.S.C. §632. A small
business concern is one which: (1) is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (“SBA”). Id. According
to the SBA’s regulations, entities
engaged in television broadcasting
(Standard Industrial Classification
(““SIC™) Code 4833—Television
Broadcasting Stations) may have a
maximum of §10.5 million in annual
receipts in order to qualify as a small
business concern.4 13 CFR 8§121.101 et
seq. This standard also applies in
determining whether an entity is a small
business for purposes of the RFA.

75. Pursuant to 5 U.S.C. 601(3), the
statutory definition of a small business
applies “‘unless an agency after
consultation with the Office of
Advocacy of the Small Business
Administration and after opportunity
for public comment, establishes one or
more definitions of such term which are
appropriate to the activities of the
agency and publishes such definition(s)
in the Federal Register.” While we
tentatively believe that the foregoing
definition of “*small business” greatly

4 This revenue cap appears to apply to
noncommercial educational television stations, as
well as to commercial television stations. See
Executive Office of the President, Office of
Management and Budget, Standard Industrial
Classification Manual (1987), at 283, which
describes “Television Broadcasting Stations (SIC
Code 4833) as:

Establishments primarily engaged in broadcasting
visual programs by television to the public, except
cable and other pay television services. Included in
this industry are commercial, religious, educational
and other television stations. Also included here are
establishments primarily engaged in television
broadcasting and which produce taped television
program materials.

overstates the number of television
broadcast stations that are small
businesses and is not suitable for
purposes of determining the impact of
the new rules on small television
stations, we did not propose an
alternative definition in the IRFA.5
Accordingly, for purposes of this Report
and Order, we utilize the SBA’s
definition in determining the number of
small businesses to which the rules
apply, but we reserve the right to adopt
a more suitable definition of “small
business™ as applied to television
broadcast stations and to consider
further the issue of the number of small
entities that are television broadcasters
in the future. Further, in this FRFA, we
will identify the different classes of
small television stations that may be
impacted by the rules adopted in this
Report and Order.

2. Issues in Applying the Definition of
a “‘Small Business”

76. As discussed below, we could not
precisely apply the foregoing definition
of ““‘small business” in developing our
estimates of the number of small entities
to which the rules will apply. Our
estimates reflect our best judgments
based on the data available to us.

77. An element of the definition of
“small business” is that the entity not
be dominant in its field of operation. We
were unable at this time to define or
quantify the criteria that would
establish whether a specific television
station is dominant in its field of
operation. Accordingly, the following
estimates of small businesses to which
the new rules will apply do not exclude
any television station from the

5 We have pending proceedings seeking comment
on the definition of and data relating to small
businesses. In our Notice of Inquiry in GN Docket
No. 96-113 (In the Matter of Section 257 Proceeding
to Identify and Eliminate Market Entry Barriers for
Small Businesses), 61 FR 33066 (June 26, 1996), we
requested commenters to provide profile data about
small telecommunications businesses in particular
services, including television, and the market entry
barriers they encounter, and we also sought
comment as to how to define small businesses for
purposes of implementing Section 257 of the
Telecommunications Act of 1996, which requires us
to identify market entry barriers and to prescribe
regulations to eliminate those barriers. The
comment and reply comment deadlines in that
proceeding have not yet elapsed. Additionally, in
our Order and Notice of Proposed Rule Making in
MM Docket No. 96-16 (In the Matter of
Streamlining Broadcast EEO Rule and Policies,
Vacating the EEO Forfeiture Policy Statement and
Amending Section 1.80 of the Commission’s Rules
to Include EEO Forfeiture Guidelines), 61 FR 9964
(March 12, 1996), we invited comment as to
whether relief should be afforded to stations: (1)
based on small staff and what size staff would be
considered sufficient for relief, e.g., 10 or fewer full-
time employees; (2) based on operation in a small
market; or (3) based on operation in a market with
a small minority work force. We have not
concluded the foregoing rule making.
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definition of a small business on this
basis and are therefore overinclusive to
that extent. An additional element of the
definition of “small business” is that the
entity must be independently owned
and operated. We attempted to factor in
this element by looking at revenue
statistics for owners of television
stations. However, as discussed further
below, we could not fully apply this
criterion, and our estimates of small
businesses to which the rules may apply
may be overinclusive to this extent. The
SBA'’s general size standards are
developed taking into account these two
statutory criteria. This does not
preclude us from taking these factors
into account in making our estimates of
the numbers of small entities.

78. With respect to applying the
revenue cap, the SBA has defined
“annual receipts” specifically in 13 CFR
§121.104, and its calculations include
an averaging process. We do not
currently require submission of
financial data from licensees that we
could use in applying the SBA’s
definition of a small business. Thus, for
purposes of estimating the number of
small entities to which the rules apply,
we are limited to considering the
revenue data that are publicly available,
and the revenue data on which we rely
may not correspond completely with the
SBA definition of annual receipts.

79. Under SBA criteria for
determining annual receipts, if a
concern has acquired an affiliate or been
acquired as an affiliate during the
applicable averaging period for
determining annual receipts, the annual
receipts in determining size status
include the receipts of both firms. 13
CFR §121.104(d)(1). The SBA defines
affiliation in 13 CFR §121.103. In this
context, the SBA'’s definition of affiliate
is analogous to our attribution rules.
Generally, under the SBA'’s definition,
concerns are affiliates of each other
when one concern controls or has the
power to control the other, or a third
party or parties controls or has the
power to control both. 13 CFR
§121.103(a)(1). The SBA considers
factors such as ownership, management,
previous relationships with or ties to
another concern, and contractual
relationships, in determining whether
affiliation exists. 13 CFR §121.103(a)(2).
Instead of making an independent
determination of whether television
stations were affiliated based on SBA'’s
definitions, we relied on the data bases
available to us to provide us with that
information.

3. Estimates Based on Census and BIA
Data

80. According to the Census Bureau,
in 1992, there were 1,155 out of 1,478
operating television stations with
revenues of less than ten million
dollars. This represents 78 percent of all
television stations, including non-
commercial stations. See 1992 Census of
Transportation, Communications, and
Utilities, Establishment and Firm Size,
May 1995, at 1-25. The Census Bureau
does not separate the revenue data by
commercial and non-commercial
stations in this report. Neither does it
allow us to determine the number of
stations with a maximum of 10.5
million dollars in annual receipts.
Census data also indicates that 81
percent of operating firms (that owned
at least one television station) had
revenues of less than 10 million
dollars.6

81. We have also performed a separate
study based on the data contained in the
BIA Publications, Inc. Master Access
Television Analyzer Database,” which
lists a total of 1,141 full-power
commercial television stations. We have
excluded Low Power Television (LPTV)
stations or translator stations, which
will not be subject to the new
requirements, from our calculations.8 It
should be noted that, using the SBA
definition of small business concern, the
percentage figures derived from the BIA
data base may be underinclusive
because the data base does not list
revenue estimates for noncommercial
educational stations, and these are
therefore excluded from our
calculations based on the data base.®

6 Alternative data supplied by the U.S. Small
Business Administration Office of Advocacy
indicate that 65 percent of TV owners (627 of 967)
have less than $10 million in annual revenue and
that 39 percent of TV stations (627 of 1,591) have
less than $10 million in annual revenue. These data
were prepared by the U.S. Census Bureau under
contract to the Small Business Administration. U.S.
Small Business Administration 1992 Economic
Census Industry and Enterprise Receipts Report,
Table 2D (U.S. Census Bureau data adopted by
SBA). These data show a lower percentage of small
businesses than the data available directly from the
Census Bureau. Therefore, for purposes of our worst
case analysis, we will use the data available directly
from the Census Bureau.

7BIA Publications, Inc., Chantilly, VA.

8]t should be noted that the Commission has
attempted to minimize the burden on small entities
by not applying the rules to LPTV stations and
television translators. As of June 30, 1996, there
were 1,903 LPTV stations and 4,910 television
translators licensed in the United States. FCC News
Release, Broadcast Station Totals as of June 30,
1996, Mimeo No. 63298, released July 10, 1996.

91n the Joint Comments of the Association of
America’s Public Television Stations and the Public
Broadcasting Service (p. 6), it is reported that there
are 38 public television stations with annual
operating budgets of less than $2 million. As of June
30, 1996, there were 364 public television stations

While noncommercial stations are not
subject to the new reporting or
recordkeeping requirements adopted in
the Report and Order, the new
definition (except for the reporting
requirements) and the processing
guideline will apply to them. The BIA
data indicate that, based on 1995
revenue estimates, 440 full-power
commercial television stations had an
estimated revenue of 10.5 million
dollars or less. That represents 54
percent of commercial television
stations with revenue estimates listed in
the BIA program. The data base does not
list estimated revenues for 331 stations.
Using a worst case scenario, if those 331
stations for which no revenue is listed
are counted as small stations, there
would be a total of 771 stations with an
estimated revenue of 10.5 million
dollars or less, representing
approximately 68 percent of the 1,141
commercial television stations listed in
the BIA data base.

82. Alternatively, if we look at owners
of commercial television stations as
listed in the BIA data base, there are a
total of 488 owners. The data base lists
estimated revenues for 60 percent of
these owners, or 295. Of these 295
owners, 158 or 54 percent had annual
revenues of 10.5 million dollars or less.
Using a worst case scenario, if the 193
owners for which revenue is not listed
are assumed to be small, the total of
small entities would constitute 72
percent of owners.

83. In summary, based on the
foregoing worst case analysis using
census data, we estimate that our rules
will apply to as many as 1,155
commercial and non-commercial
television stations (78 percent of all
stations) that could be classified as
small entities. Using a worst case
analysis based on the data in the BIA
data base, we estimate that as many as
approximately 771 commercial
television stations (about 68 percent of
all commercial televisions stations)
could be classified as small entities. As
we noted above, these estimates are
based on a definition that we tentatively
believe greatly overstates the number of
television broadcasters that are small
businesses. Further, it should be noted
that under the SBA'’s definitions,
revenues of affiliated businesses that are
not television stations should be
aggregated with the television station
revenues in determining whether a
concern is small. Therefore, these
estimates overstate the number of small
entities since the revenue figures on
which they are based do not include or

licensed. FCC News Release, Broadcast Station
Totals as of June 30, 1996, released July 10, 1996.
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aggregate such revenues from non-
television affiliated companies.

84. It should also be noted that the
foregoing estimates do not distinguish
between network-affiliated 10 stations
and independent stations. As of April,
1996, the BIA data base indicates that
about 73 percent of all commercial
television stations were affiliated with
the ABC, CBS, NBC, Fox, UPN, or WB
networks. Moreover, seven percent of
those affiliates have secondary
affiliations.1t We assume that
compliance with the requirements
adopted in the Report and Order will be
less burdensome for network affiliates
than for independent stations, as the
networks may provide some core
programming to network affiliates at
lower costs than the network affiliates
might otherwise be able to obtain. The
networks might also otherwise assist
with the fulfillment of additional
requirements.

4. Alternative Classification of Small
Stations

85. An alternative way to classify
small television stations is by the
number of employees. The Commission
currently applies a standard based on
the number of employees in
administering its Equal Employment
Opportunity (‘““EEO”) rule for
broadcasting.12 Thus, radio or television
stations with fewer than five full-time
employees are exempted from certain
EEO reporting and recordkeeping
requirements.13 We estimate that the

10]n this context, “affiliation” refers to any local
broadcast television station that has a contractual
arrangement with a programming network to carry
the network’s signal. This definition of affiliated
station includes both stations owned and operated
by a network and stations owned by other entities.

11Secondary affiliations are secondary to the
primary affiliation of the station and generally
afford the affiliate additional choice of
programming.

12The Commission’s definition of a small
broadcast station for purposes of applying its EEO
rule was adopted prior to the requirement of
approval by the Small Business Administration
pursuant to Section 3(a) of the Small Business Act,
15 U.S.C. 8632(a), as amended by Section 222 of
the Small Business Credit and Business
Opportunity Enhancement Act of 1992, Pub. L. No.
102-366, §222(b)(1), 106 Stat. 999 (1992), as further
amended by the Small Business Administration
Reauthorization and Amendments Act of 1994, Pub.
L. No. 103-403, §301, 108 Stat. 4187 (1994).
However, this definition was adopted after public
notice and an opportunity for comment. See Report
and Order in Docket No. 18244, 35 FR 8825 (June
6, 1970).

13See, €e.9., 47 CFR §73.3612 (Requirement to file
annual employment reports on Form 395-B applies
to licensees with five or more full-time employees);
First Report and Order in Docket No. 21474 (In the
Matter of Amendment of Broadcast Equal
Employment Opportunity Rules and FCC Form
395), 44 FR 6722 (Feb. 2, 1979). The Commission
is currently considering how to decrease the
administrative burdens imposed by the EEO rule on

total number of commercial television
stations with 4 or fewer employees is
132 and that the total number of
noncommercial educational television
stations with 4 or fewer employees is
136.14

86. Size of the station based on the
number of employees is only one factor
in assessing the impact of the
compliance requirements on small
stations. For example, as discussed
below, the resources that may often be
provided from the networks to network
affiliates and from program syndicators
to broadcasters showing their
programming should ease the
compliance requirements by providing
educational program descriptions which
can be used in public information
dissemination. Small group-owned
stations may also receive similar
benefits from their parent companies
when programs have been produced or
acquired for multiple stations in the
group. However, we do not have the
necessary information at this time to
determine the number of small group-
owned stations, either under the SBA’s
definition or based on those stations
that have fewer than five full-time
employees.

D. Description of Projected Reporting,
Recordkeeping and Other Compliance
Requirements of the Rules

87. The rules adopted in the Report
and Order require commercial
television broadcasters, regardless of
size, but not including LPTV or
translator stations, to identify programs
specifically designed to educate and
inform children at the time those
programs are aired (at the beginning of
the program), in a form that is at the
discretion of the licensee, and to
provide information identifying such
programs and the age groups for which,
in the opinion of the broadcaster, they
are intended, to publishers of program
guides.

88. Our rules currently require
commercial licensees to complete
reports containing information about the
children’s programming they air,

small stations while maintaining the effectiveness
of our broadcast EEO enforcement. Order and
Notice of Proposed Rule Making in MM Docket No.
96-16 (In the Matter of Streamlining Broadcast EEO
Rule and Policies, Vacating the EEO Forfeiture
Policy Statement and Amending Section 1.80 of the
Commission’s Rules to Include EEO Forfeiture
Guidelines), 61 FR 9964 (March 12, 1996). One
option under consideration is whether to define a
small station for purposes of affording such relief
as one with ten or fewer full-time employees. Id. at
121.

14\We base this estimate on a compilation of 1995
Broadcast Station Annual Employment Reports
(FCC Form 395-B), performed by staff of the Equal
Opportunity Employment Branch, Mass Media
Bureau, FCC.

including time, date, duration, and
description of the programs. These
reports may be produced either
quarterly or annually at the licensee’s
discretion. Licensees maintain these
reports in their public inspection file.

89. The new rules will require
commercial television licensees to
provide a brief explanation in their
children’s programming reports of how
particular programs meet the definition
of programming specifically designed to
meet children’s educational and
informational needs that is adopted in
the Report and Order. Licensees will be
required to produce their children’s
reports quarterly. For an experimental
period of three years, broadcasters will
be required to file these reports with the
Commission on an annual basis (i.e.,
four quarterly reports filed jointly once
a year). Broadcasters will also be
required to separate their children’s
programming reports from other
materials in their public files and to
publicize in an appropriate manner the
existence and location of the children’s
programming reports. The Commission
will, at a later date, adopt a
standardized form for the programming
reports. We will also permit, but not
require, electronic filing of children’s
programming reports. Finally, the
Commission will, at a later date, revise
its license renewal form to reflect the
new three hour core programming
processing guideline, discussed below.

90. While licensees remain ultimately
responsible for ensuring compliance
with our rules, we anticipate that they
may be able to refer to information
provided by the broadcast networks and
program suppliers in assessing the
educational and informational purpose
of programming. Further, we anticipate
that station programming and clerical
staff will continue to be able to perform
the other reporting and recordkeeping
functions required under the rules.

91. Under the new rules, commercial
television licensees will also be required
to designate a liaison at the station for
children’s programming and to include
the name and method of contacting that
person in the children’s programming
reports. In order to minimize burdens,
the Report and Order exempts
noncommercial educational television
stations from this requirement. With
respect to the liaison, the rules do not
require that a new or additional
employee be hired to perform this
function, and we believe that it is
reasonable to require licensees to
designate a liaison for children’s
programming since someone at each
station must, as a practical matter, be
responsible for carrying out the
broadcaster’s responsibility under the
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CTA to air children’s educational
television programming and since
licensees are currently required to
maintain children’s programming
reports and letters received from the
public in their public inspection file.

92. To minimize regulatory burdens,
the new rules exempt noncommercial
educational television stations from the
foregoing reporting, filing, and
submission requirements and public
information initiatives.

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities and
Significant Alternatives Considered

93. In general, we have attempted to
keep burdens on television broadcast
stations to a minimum, as discussed
below. The regulatory burdens we have
imposed are necessary to ensure
compliance with the CTA.

1. Public Information Initiatives

94. We adopted the requirements that
commercial television broadcasters
identify children’s educational and
informational programs and designate a
liaison for children’s programming, as
well as the revised public file
requirements, based on the goal of
affording the public sufficient
information to play an active role in
assuring that the goals of the CTA are
met. We will also make information
obtained from the children’s
programming reports available on our
Internet World Wide Web site if it is
feasible so that it will be accessible by
the public. Allowing the public to play
an active role will, in turn, allow the
Commission to minimize its
involvement in evaluating the quality of
children’s programming and to rely
more on the marketplace to achieve the
goals of the CTA, thereby minimizing
regulatory burdens.

95. We determined that these
information requirements should not
impose significant additional burdens
on licensees, and, in adopting the rules,
the Commission has attempted to
minimize regulatory and significant
economic burdens on small businesses
and facilitate compliance with reporting
rules wherever possible.

a. Identification of Core Programming

96. The burden of the on-air
identification requirement on all
commercial television broadcast
stations, including small stations, is
minimized because the form of the
identification is at their discretion. The
rules adopted provide greater discretion
to television stations and are thus less
burdensome than if we had adopted a
requirement that broadcasters use an
icon for such identification, as

suggested in the NPRM. Further, such
an identification requirement may
benefit small stations by affording a
potential increase in audience size. An
on-air identification requirement will
make broadcasters more accountable to
the public and further the goal of
minimizing the possibility that the
Commission would be forced to decide
whether particular programs serve the
educational and informational needs of
children. We note that it is standard
practice in the broadcast industry for
stations to make various on-air
announcements promoting their
programming. We further note that
under longstanding Commission rules,
stations must make station
identification and sponsorship
announcements. See 47 CFR §§73.1201,
73.1212.

b. Program Guides

97. Television stations currently
submit programming information to
programming guides, which publish
such information without cost to the
broadcasters. See 1160 supra. Our
current rules do not require broadcasters
to provide this information to the
guides. However, it has become a well-
established practice to provide
specialized information about programs,
such as which programs are closed
captioned for the hearing impaired. Our
new rules will require commercial
television broadcasters to provide to
publishers of program guides
information identifying core programs,
and the age group for which, in the
opinion of the broadcaster, the program
is intended.*s This information will
assist parents in finding suitable
programs for their children and be
useful to parents and others who wish
to monitor station performance in
complying with the CTA. We recognize
that broadcasters cannot require
publishers to print this information. The
information, however, is more likely to
be in the program listings if broadcasters
routinely provide it. This requirement is
a minor extension of what small stations
already do for their standard
programming. Stations are not required
to purchase advertising space in TV
Guide or local TV weekly publications,
only to provide information to them. As
broadcasters routinely provide such
information about their programming to
program guides and designate core
programs for their public records, we
believe it would require a minimum of

15 As described above in Section 1V of the Report

and Order, we will require that commercial
broadcasters indicate the age of the target child
audience in their program description.

effort, but have a major positive effect,
for them to do so.

c. Public File Requirements

98-99. Our rules currently require
commercial television licensees to
compile reports, containing information
about the children’s programming they
air, including the time, date, duration,
and description of the programs.
Licensees maintain these reports in the
station’s public inspection file. Our new
rules will require commercial television
licensees to prepare these reports using
a standardized format on a quarterly
basis. The reports will describe their
efforts to comply with the CTA-related
programming requirements outlined in
this decision. Licensees will be required
to provide a brief explanation of how
particular programs meet the definition
of “core” programming. Commercial
television licensees will be required to
separate the children’s programming
reports from the other reports they
maintain in their public files.

100. The impact of this requirement
will depend on the specific class into
which a small station falls. Network-
affiliated stations, regardless of staff
size, may have network support in
fulfilling aspects of the reporting
requirement for the programs that are
broadcast by the network. For example,
we assume that, in developing the
educational and informational
programming they furnish to affiliates,
networks will have prepared program
information about the educational and
informational benefits to children that
can be disseminated to affiliated
stations.16 Assuming that the network
furnishes such material, a small station
may be able to rely on it in preparing
its programming report, with respect to
the network programs that it airs. In
addition, program syndicators may also
provide the information needed for a
small station to complete its children’s
programming reports with respect to the
programs furnished by the syndicator,
further lessening any burden on small
stations.

101. A small station that wishes to
produce its own children’s educational
programming will not have the benefit
of any such material provided by a
network or syndicator in fulfilling the
program report requirements. However,
assuming a determination of the

16See e.g., NBC Comments at 7, 19; NBC Reply
Comments at 9 (written articulation of the
educational theme or goal of each educational
segment furnished to affiliates for inclusion in their
children’s programming reports); see also ABC
Comments at 12 (ABC currently provides to its
affiliates a brief explanation of how particular
programs meet the definition of educational and
informational programming for children).
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educational and informational attributes
of the program has been made at the
pre-production/development stage,
additional analysis may not be
necessary in preparing the programming
report. It is not required, nor should it
be necessary, for a small station to hire
additional personnel or a children’s
educational expert to prepare such
reports. The Commission considered but
specifically rejected such a requirement
in order to minimize regulatory burdens
on licensees.

102. A number of broadcasters and
other commenters requested that the
Commission develop a standardized
form to facilitate their assembly of
children’s programming reports, which
they are required to do under our
current rules. See Report and Order,
9169 and n. 174 supra. So that the
reporting burden will be minimized, the
Commission will develop a
standardized form to be used for
preparing the quarterly children’s
programming reports. We believe that
the standardized form will make
compliance with the reporting
requirements easier and less
burdensome for all entities, including
small entities. See Report and Order,
919 69-72.

103. With regard to licensees
publicizing the availability and location
of the programming reports, we believe
that this requirement should not be
burdensome on small entities because
we do not prescribe the manner in
which licensees are to publicize the
availability and location of the reports,
but allow the licensees flexibility to do
so in an appropriate manner. Therefore,
licensees may choose to fulfill the
requirement in a manner that is least
burdensome to them, provided they do
S0 in an appropriate manner.

104. Our new rules also require
commercial television licensees to
designate a liaison for children’s
programming and to include the name
and method of contacting that
individual in the station’s children’s
programming reports.17 Licensees
already employ sufficient staff in order
to maintain the children’s programming
reports 18 and letters received from the
public in their public inspection files, as
required by our current regulations.19
Thus, we do not expect that the new
requirement for designation of a liaison
will impose a significant additional

17 As noted earlier, noncommercial educational
television licensees are exempt from this
requirement.

18NPRM, 60 FR 20586; 47 CFR §73.1202.

1947 CFR §73.1202. Commercial stations are
required to maintain a number of other reports,
records, and applications in their public inspection
file as well. See id. at § 73.3526.

burden on licensees. The rules do not
require that a new or additional
employee be hired to perform this
function, and we believe that it is
reasonable to require licensees to
designate a liaison for children’s
programming since someone at each
station must, as a practical matter, be
responsible for carrying out the
broadcaster’s responsibility under the
CTA to air children’s educational
television programming. In addition,
our rules place no limitations on the
licensee’s discretion in assigning the
liaison function and determining how it
will be carried out.

2. Definition of “Specifically Designed”
Programming

105. The CTA requires the
Commission to consider the extent to
which a broadcaster has ““served the
educational and informational needs of
children through the licensee’s overall
programming, including programming
specifically designed to serve such
needs.” We determined that we should
adopt a definition of programming
specifically designed to serve children’s
educational and informational needs (or
‘‘core programming’’) because our
current definition is very broad, does
not distinguish between general
audience/entertainment programs and
programs that are specifically designed
to educate and inform, and does not
provide licensees with sufficient
guidance regarding their obligation to
air “‘specifically designed”
programming as required by the CTA.
The definition is designed to be
sensitive to our concerns that the rules
be explicit, clear, simple, and fair and
that they afford clear guidance to
licensees as to their obligations under
the CTA.

106. In adopting the definition, we
attempted to minimize regulatory
burdens and economic impact on small
entities. For example, the Commission
rejected a proposal advanced by several
commenters that licensees be required
to consult with educational experts in
order for a program to qualify as core
programming. Report and Order, 1 90.
The Commission rejected this proposal
in order to minimize burdens on our
licensees. An element of our core
programming definition is the
requirement that commercial television
licensees specify in writing in their
children’s programming report the
educational and informational objective
of a core program as well as its target
child audience. While we recognize this
element of the revised definition may
impose an additional paperwork burden
on commercial licensees, we conclude
that the burden is outweighed by the

benefits of the proposal. See Report and
Order, 7191-95. The description of a
program’s educational objective does
not have to be lengthy, and we do not
require that the description be prepared
by an expert.

3. Processing Guideline

107. We adopt a three-hour per week
safe harbor processing guideline. A
processing guideline is consistent with
the text of the CTA and with the First
Amendment, and we conclude that our
current ad hoc approach provides
inadequate guidance to licensees and
Commission staff. Under the new
processing guideline adopted, we would
permit staff approval of the children’s
programming portion of the renewal
application where the three-hour
benchmark is met. A measure of
flexibility is afforded to licensees,
including small businesses, since a
licensee falling somewhat short of this
benchmark could still receive staff
approval based on a showing that it has
aired a package of different types of
educational and informational
programming that, while containing
somewhat less than three hours per
week of core programming,
demonstrates a level of commitment to
educating and informing children that is
at least equivalent to airing three hours
per week of core programming. In this
regard, specials, PSAs, short-form
programs and regularly scheduled non-
weekly shows with a significant
purpose of educating and informing
children can count toward the three
hour per week processing guideline.
Renewal applications that do not meet
these criteria will be referred for
consideration to the Commission, where
they will have a full opportunity to
demonstrate compliance with the CTA.
Such applicants may be able to
demonstrate compliance, for example,
by relying in part on sponsorship of core
educational and informational programs
on other stations in the market that
increases the amount of core
educational and informational
programming on the station airing the
sponsored program and/or on special
nonbroadcast efforts that enhance the
value of children’s educational and
informational television programming.
A processing guideline is consistent
with the text of the CTA that the
Commission ‘““consider the extent” to
which licensees serve the *“‘educational
and informational needs of children
through the licensee’s overall
programming, including programming
specifically designed to serve such
needs.” Report and Order, 19 120-130.

108. In adopting this guideline, the
Commission seeks to minimize the
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regulatory burdens and economic
impact on licensees, including small
businesses, by delegating authority to
the Mass Media Bureau to approve
Category A or Category B renewal
applications. See Report and Order,
9191 120-34. Additionally, the
Commission allows broadcasters
scheduling flexibility by adopting a per-
week rather than a per-day safe harbor
and by permitting the three-hour
benchmark to be averaged over a six-
month period, and further attempts to
minimize the economic impact by
allowing repeats and reruns of core
programming to be counted toward
fulfillment of the three-hour guideline.

109. With respect to network
affiliates, we expect that networks, as
they have in the past, will provide
programming and compliance
information to their affiliates so that,
regardless of revenues, the burden on
network-affiliated stations will be
minimized. Indeed, as noted in 9132 of
the Report and Order, Westinghouse
Electric Corporation has announced that
it will provide three hours per week of
children’s educational programming
over the CBS network and on its owned
and operated stations by the fall 1997
season. Further, we assume that the
three-hour per week guideline will not
be burdensome because, as the National
Association of Broadcasters (‘“NAB”)
reports, broadcasters today air an
average of more than four hour per week
of total educational and informational
programming under the CTA. See
Report and Order, 140. Even though
that figure may be inflated by the
inclusion of some programming that
may not qualify under the definition of
core programming, it suggests that a
three-hour processing guideline is a
reasonable level that should not be
particularly difficult for broadcasters to
achieve.

110. The Commission considered but
did not adopt two alternative options to
the processing guideline: (1)
Commission monitoring of the amount
of educational and informational
programming on the air during a period
of time following the adoption of
measures to improve the flow of
programming information to the public
and a definition of core programming;
and (2) adoption of a programming
standard that would require
broadcasters to air a specified average
number of hours of programming
specifically designed to serve the
educational and informational needs of
children. The rule adopted furthers the
goal of making the Commission’s rules
and processes as clear, efficient, and fair
as possible, while affording licensees
discretion to augment their core

programming responsibility with
program sponsorship or other
exceptional programming efforts.

111. The Commission concludes that
the option chosen strikes the
appropriate balance between the need
for certainty and flexibility in enforcing
the CTA and is thus preferable to both
the monitoring and programming
standard proposals set forth in the
NPRM. It should be noted that the
option chosen, a processing standard, is
less burdensome and affords licensees,
including small businesses, greater
flexibility than if the Commission had
imposed a programming standard.
Based on the record, the Commission
does not believe that three hours of
educational programming would be
difficult for most broadcasters to
achieve. While mere monitoring might
be less burdensome than a processing
guideline, the Commission concludes in
the Report and Order that it is
inadvisable to process renewals under
the CTA without some quantitative
guidelines that are published in advance
to provide licensees notice as to means
by which they can fulfill their CTA
obligations.

112. Finally, the Commission will
revise its license renewal form to reflect
the new three hour core programming
processing guideline. To minimize the
regulatory burden and economic impact
on broadcasters, including small
businesses, they will be able to
demonstrative compliance either by
checking a box and providing
supporting information indicating that
they have aired an average of three
hours per week of core programming or
by showing that they have aired a
package of different types of educational
and informational programming that,
while containing somewhat less than
three hours per week of core
programming, demonstrates a level of
commitment to educating and informing
children that is at least equivalent to
airing three hours per week of core
programming. In revising the renewal
form, we will seek to minimize the
reporting burden on licensees, including
small businesses, by, for example,
permitting them to rely on the
children’s programming reports they
have previously prepared.

F. Report to Congress

113. The Secretary shall send a copy
of this Final Regulatory Flexibility
Analysis along with this Report and
Order in a report to Congress pursuant
to Section 251 of the Small Business
Regulatory Enforcement Fairness Act of
1996, codified at 5 U.S.C. Section
801(a)(1)(A). A copy of this FRFA will

also be published in the Federal
Register.

Ordering Clauses

114. Accordingly, it is Ordered that,
pursuant to the authority contained in
Sections 4 (i) & (j), 303(r), 308, and 403
of the Communications Act of 1934, 47
U.S.C. 154 (i) & (j), 303(r), 308, 403, as
amended, and the Children’s Television
Act of 1990, 47 U.S.C. 303b(a), 303b(b),
and 394, Part 73 of the Commission’s
Rules, 47 CFR Part 73 IS AMENDED as
set forth below. The rule changes to
Sections 73.673, 73.3526(a)(8)(iii), and
73.3500, 47 CFR 8873.673,
73.3526(a)(8)(iii), 73.3500, shall take
effect on January 2, 1997, subject to
OMB approval under the Paperwork
Reduction Act. Appropriate public
notice will be given upon OMB’s action
to confirm this effective date. The rule
changes to Sections 73.671 and 73.672,
47 CFR 8873.671, 73.672, shall take
effect on September 1, 1997.

115. It is further ordered that the new
or modified paperwork requirements
contained in this Report and Order
(which are subject to approval by the
Office of Management and Budget) will
go into effect upon OMB approval.

116. It is further ordered that the
Secretary shall send a copy of this
Report and Order, including the Final
Regulatory Flexibility Analysis, to the
Chief Counsel for Advocacy of the Small
Business Administration in accordance
with paragraph 603(a) of the Regulatory
Flexibility Act, Public Law No. 96-354,
94 Stat. 1164, 5 U.S.C. 601 et seq.
(1981).

117. It is further ordered that this
proceeding is terminated.

List of Subjects in 47 CFR Part 73

Television.

Federal Communications Commission
William F. Caton,
Acting Secretary.

Rule Changes

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334.

2. Section 73.671 is amended by
removing the Note following the
section, revising paragraph (a), and by
adding paragraph (c) and Notes 1 and 2
to read as follows:
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§73.671 Educational and informational
programming for children.

(a) Each commercial and
noncommercial educational television
broadcast station licensee has an
obligation to serve, over the term of its
license, the educational and
informational needs of children through
both the licensee’s overall programming
and programming specifically designed
to serve such needs.

* * * * *

(c) For purposes of this section,
educational and informational
television programming is any
television programming that furthers the
educational and informational needs of
children 16 years of age and under in
any respect, including the child’s
intellectual/cognitive or social/
emotional needs. Programming
specifically designed to serve the
educational and informational needs of
children (*‘Core Programming”) is
educational and informational
programming that satisfies the following
additional criteria:

(1) It has serving the educational and
informational needs of children ages 16
and under as a significant purpose;

(2) It is aired between the hours of
7:00 a.m. and 10:00 p.m.;

(3) Itis a regularly scheduled weekly
program;

(4) Itis at least 30 minutes in length;

(5) The educational and informational
objective and the target child audience
are specified in writing in the licensee’s
Children’s Television Programming
Report, as described in
§73.3526(a)(8)(iii); and

(6) Instructions for listing the program
as educational/informational, including
an indication of the age group for which
the program is intended, are provided
by the licensee to publishers of program
guides, as described in § 73.673(b).

Note 1 to § 73.671: For purposes of
determining under this section whether
programming has a significant purpose of
serving the educational and informational
needs of children, the Commission will
ordinarily rely on the good faith judgments
of the licensee. Commission review of
compliance with that element of the
definition will be done only as a last resort.

Note 2 to § 73.671: The Commission will
use the following processing guideline in
assessing whether a television broadcast
licensee has complied with the Children’s
Television Act of 1990 (“CTA”). A licensee
that has aired at least three hours per week

of Core Programming (as defined in
paragraph (c) of this section and as averaged
over a six month period) will be deemed to
have satisfied its obligation to air such
programming and shall have the CTA portion
of its license renewal application approved
by the Commission staff. A licensee will also
be deemed to have satisfied this obligation
and be eligible for such staff approval if the
licensee demonstrates that it has aired a
package of different types of educational and
informational programming that, while
containing somewhat less than three hours
per week of Core Programming, demonstrates
a level of commitment to educating and
informing children that is at least equivalent
to airing three hours per week of Core
Programming. In this regard, specials, PSAs,
short-form programs, and regularly
scheduled non-weekly programs with a
significant purpose of educating and
informing children can count toward the
three hour per week processing guideline.
Licensees that do not meet these processing
guidelines will be referred to the
Commission, where they will have full
opportunity to demonstrate compliance with
the CTA (e.g., by relying in part on
sponsorship of core educational/
informational programs on other stations in
the market that increases the amount of core
educational and informational programming
on the station airing the sponsored program
and/or on special nonbroadcast efforts which
enhance the value of children’s educational
and informational television programming).

§73.672 [Removed and Reserved]

3. Section 73.672 is removed and
reserved.

4. New Section 73.673 is added to
read as follows:

§73.673 Public information initiatives
regarding educational and informational
programming for children.

(a) Each commercial television
broadcast licensee shall identify
programs specifically designed to
educate and inform children at the
beginning of the program, in a form that
is in the discretion of the licensee.

(b) Each commercial television
broadcast station licensee shall provide
information identifying programming
specifically designed to educate and
inform children to publishers of
program guides. Such information shall
include an indication of the age group
for which the program is intended.

5. Section 73.3526(a)(8)(iii) is revised
to read as follows:

§73.3526 Local public inspection file of
commercial stations.
(a * X *

@) > * >

(“) * X *

(iii) For commercial TV broadcast
stations, on a quarterly basis, a
completed Children’s Television
Programming Report (“‘Report”), on FCC
Form 398, reflecting efforts made by the
licensee during the preceding quarter,
and efforts planned for the next quarter,
to serve the educational and
informational needs of children. The
Report for each quarter is to be filed by
the tenth day of the succeeding calendar
quarter. The Report shall identify the
licensee’s educational and informational
programming efforts, including
programs aired by the station that are
specifically designed to serve the
educational and informational needs of
children, and it shall explain how
programs identified as Core
Programming meet the definition set
forth in 8§ 73.671(c). The Report shall
include the name of the individual at
the station responsible for collecting
comments on the station’s compliance
with the Children’s Television Act, and
it shall be separated from other
materials in the public inspection file.
Licensees shall publicize in an
appropriate manner the existence and
location of these Reports. For an
experimental period of three years,
licensees shall file these Reports with
the Commission on an annual basis, i.e.,
four quarterly reports filed jointly each
year, preferably in electronic form.
These Reports shall be filed with the
Commission on January 10, 1998,
January 10, 1999, and January 10, 2000.

* * * * *

6. Section 73.3500 is amended by
adding entry 398 in numerical order to
read as follows:

§73.3500 Application and report forms.

* * * * *
Form
num- Title
ber
* * * * *
398 ... Children's Television Programming

Report.

[FR Doc. 96-21798 Filed 8—-26-96; 8:45 am]
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

7 CFR Part 457
RIN 0563-AB52

Common Crop Insurance Regulations;
ELS Cotton Crop Insurance Provisions

AGENCY: Federal Crop Insurance
Corporation.
ACTION: Proposed rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) proposes to amend
the Extra Long Staple (ELS) Cotton Crop
Insurance Provisions. The intended
effect of this action is to provide policy
changes to better meet the needs of the
insured.

DATES: Written comments, data, and
opinions on this proposed rule will be
accepted until close of business
September 26, 1996 and will be
considered when the rule is to be made
final. The comment period for
information collection under the
Paperwork Reduction Act of 1995
continues through October 25, 1996.
ADDRESSES: Interested persons are
invited to submit written comments to
the Chief, Product Development Branch,
Federal Crop Insurance Corporation,
U.S. Department of Agriculture, 9435
Holmes Road, Kansas City, MO 64131.
Written comments will be available for
public inspection and copying in room
0324, South Building, 14th and
Independence Avenue, S.\W.,
Washington, D.C., 8:15 a.m.-5:45 p.m.,
Monday through Friday.

FOR FURTHER INFORMATION CONTACT:
Stephen Hoy, Program Analyst,
Research and Development Division,
Product Development Branch, FCIC, at
9435 Holmes Road, Kansas City, MO
64131, telephone (816) 926—7730.

SUPPLEMENTARY INFORMATION:

Executive Order No. 12866 and
Departmental Regulation 1512-1

This action has been reviewed under
United States Department of Agriculture

(USDA\) procedures established by
Executive Order No. 12866 and
Departmental Regulation 1512-1. This
action constitutes a review as to the
need, currency, clarity, and
effectiveness of these regulations under
those procedures. The sunset review
date established for these regulations is
March 1, 1999.

This rule has been determined to be
significant for the purposes of Executive
Order No. 12866 and, therefore, has
been reviewed by the Office of
Management and Budget (OMB).

Cost-Benefit Analysis

A Cost-Benefit Analysis has been
completed and is available to interested
persons at the address listed above. In
summary, the analysis finds that the
expected benefits of this action
outweigh the costs. Clarification of the
provisions and administrative changes
that simplify program operations will
benefit producers, FCIC, and insurance
providers.

Paperwork Reduction Act of 1995

The information collection
requirements contained in the these
regulations were previously approved
by OMB pursuant to the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35) under OMB control number
0563-0003 through September 30, 1998.

The amendments set forth in this
proposed rule do not contain additional
information collections that require
clearance by the OMB under the
provisions of 44 U.S.C. chapter 35.

The title of this information collection
is ““Catastrophic Risk Protection Plan
and Related Requirements including,
Common Crop Insurance Regulations;
ELS Cotton Crop Provisions.” The
information to be collected includes: a
crop insurance acreage report, an
insurance application, and a continuous
contract. Information collected from the
acreage report and application is
electronically submitted to FCIC by the
reinsured companies. Potential
respondents to this information
collection are producers of ELS cotton
that are eligible for Federal crop
insurance.

The information requested is
necessary for the insurance company
and FCIC to provide insurance and
reinsurance, determine eligibility,
determine the correct parties to the
agreement or contract, determine and

collect premiums or other monetary
amounts, and pay benefits.

All information is reported annually.
The reporting burden for this collection
of information is estimated to average
16.9 minutes per response for each of
the 3.6 responses from approximately
1,755,015 respondents. The total annual
burden on the public for this
information collection is 2,676,932
hours.

FCIC is soliciting comments for the
following: (a) whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including the use of
automated collection techniques or
other forms of information gathering
technology.

Comments regarding paperwork
reduction should be submitted to the
Desk Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, D.C. 20503 and to Bonnie
Hart, Advisory and Corporate
Operations Staff, Regulatory Review
Group, Farm Service Agency, P.O. Box
2415, Ag Box 0570, U.S. Department of
Agriculture, Washington, D.C. 20013
2415. Telephone (202) 690—-2857. Copies
of the information collection may be
obtained from Bonnie Hart at the above
stated address.

Unfunded Mandates Reform Act of
1995

Title Il of the Unfunded Mandate
Reform of 1995 (UMRA), Pub. L. 104—
4, establishes requirements for Federal
agencies to assess the effects of their
regulatory actions on state, local, and
tribal governments and the private
sector. Under section 202 of the UMRA,
FCIC generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures of state, local, or
tribal governments, in the aggregate, or
to the private sector, of $100 million or
more in any one year. When such a
statement is needed for a rule, section
205 of the UMRA generally requires
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FCIC to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
more cost-effective or least burdensome
alternative that achieves the objectives
of the rule.

This rule contains no Federal
mandates (under the regulatory
provisions of title Il of the UMRA) for
state, local, and tribal governments or
the private sector. Thus, this rule is not
subject to the requirements of section
202 and 205 of the UMRA.

Executive Order No. 12612

It has been determined under section
6(a) of Executive Order No. 12612,
Federalism, that this rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment. The provisions contained
in this rule will not have a substantial
direct effect on States or their political
subdivisions or on the distribution of
power and responsibilities among the
various levels of government.

Regulatory Flexibility Act

This regulation will not have a
significant impact on a substantial
number of small entities. Under the
current regulations, a producer is
required to complete an application and
acreage report. If the crop is damaged or
destroyed, the insured is required to
give notice of loss and provide the
necessary information to complete a
claim for indemnity. If the insured
elects to use actual records of acreage
and production as the basis for the
production guarantee, the insured may
elect to report this information on a
yearly basis. This regulation does not
alter those requirements. Therefore, the
amount of work required of the
insurance companies and FSA offices
delivering and servicing these policies
will not increase significantly from the
amount of work currently required. This
rule does not have any greater or lesser
impact on the insured. Therefore, this
action is determined to be exempt from
the provisions of the Regulatory
Flexibility Act (5 U.S.C. 605), and no
Regulatory Flexibility Analysis was
prepared.

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order No. 12372

This program is not subject to the
provisions of Executive Order No.
12372, which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR

part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order No. 12778

The Office of the General Counsel has
determined that these regulations meet
the applicable standards provided in
sections 2(a) and 2(b)(2) of Executive
Order No. 12778. The provisions of this
rule will not have a retroactive effect
prior to the effective date. The
provisions of this rule will preempt
state and local laws to the extent such
state and local laws are inconsistent
herewith. The administrative appeal
provisions in 7 CFR parts 11 and 780
must be exhausted before action for
judicial review may be brought.

Environmental Evaluation

This action is not expected to have a
significant impact on the quality of the
human environment, health, and safety.
Therefore, neither an Environmental
Assessment nor an Environmental
Impact Statement is needed.

National Performance Review

This regulatory action is being taken
as part of the National Performance
Review Initiative to eliminate
unnecessary or duplicative regulations
and improve those that remain in force.

Background

FCIC proposes to amend the Common
Crop Insurance Regulations (7 CFR part
457) by revising 7 CFR §457.105
effective for the 1997 and succeeding
crop years. The principal changes to the
provisions for insuring ELS cotton are as
follows:

1. Section 1—Specify that the yield
conversion factor normally applied to
non-irrigated skip-row cotton acreage
will not be used if the land between the
rows of cotton is planted to any other
spring crop. Current regulations specify
that the yield conversion factor cannot
be applied if the land between the rows
of cotton is planted to any crop. This
conflicts with the definition of **skip-
row” in section 1(0)(1), which allows a
planting pattern of alternating rows of
cotton and land planted to another crop
planted the previous fall. Change
“Agricultural Stabilization and
Conservation Service” to ‘““Farm Service
Agency (FSA)” to conform with the
United States Department of Agriculture
Reorganization Act of 1994. Amend the
definition of “written agreement’ to
remove the substantive provisions.

2. Section 2(d)(1) and (2)—change
“ASCS” to “FSA”.

3. Section 2(d)(2)—Clarify unit
division for non-irrigated corners of
center pivot irrigation systems.

4. Section 5—Change the cancellation
and termination dates of March 15 to
February 28 for all states except New
Mexico. This change is necessary to
comply with the requirement of the
Federal Crop Insurance Reform Act of
1994 that moved the sales closing dates
for spring planted crops 30 days earlier.
The present cancellation and
termination dates of March 15 for New
Mexico will remain the same because
the date has already been moved 30
days earlier in the 1995 crop year.

5. Section—Move the substantive
provisions for providing insurance
coverage by written agreement from
section 1(q) to this new section for
clarification.

List of Subjects in 7 CFR Part 457

Crop insurance, ELS Cotton,
Reporting and recordkeeping
requirements.

Proposed Rule

Pursuant to the authority contained in
the Federal Crop Insurance Act, as
amended (7 U.S.C. 1501 et seq.), the
Federal Crop Insurance Corporation
hereby proposes to amend the Common
Crop Insurance Regulations, (7 CFR part
457), effective for the 1997 and
succeeding crop years, to read as
follows:

PART 457—[AMENDED]
1. The authority citation for 7 CFR
part 457 continues to read as follows:
Authority: 7 U.S.C. 1506(l) and 1506(p).
2. Section 457.105 is amended by
revising subsection 1(j) as follows:

§457.105 Extralong staple cotton crop
insurance provisions.

* * * * *
1. Definitions
* * * * *

(j) Planted acreage—Land in which seed
has been placed by a machine appropriate for
the insured crop and planting method, at the
correct depth, into a seedbed which has been
properly prepared for the planting method
and production practice. Cotton must be
planted in rows to be considered planted.
Planting in any other manner will be
considered as a failure to follow recognized
good farming practices and any loss of
production will not be insured unless
otherwise provided by the Special Provisions
or by written agreement to insure such crop.
The yield conversion factor normally applied
to non-irrigated skip-row cotton acreage will
not be used if the land between the rows of
cotton is planted to any other spring planted
crop.

* * * * *

3. In §457.105, Section 1(0)(2) is
revised to read as follows:

* * * * *
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0) * * *

(1) > > > ] )

(2) Qualifies as a skip-row planting pattern
as defined by the Farm Service Agency
(FSA).

* * * * *

4. In §457.105, Section 1(q) is revised
to read as follows:

* * * * *

(g) Written agreement—A written
document that alters designated terms of a
policy in accordance with section 13.

* * * * *

5. In §457.105, Section 2(d)(1) is
amended by removing “ASCS” and
inserting in its place “FSA.”

6. In §457.105, Section 2(d)(2) is
revised to read as follows:

2. Unit Division

* * * * *
d) * Kk *

(l) * * *

(2) Optional Units on Acreage Including
Both Irrigated and Non-Irrigated Practices: In
addition to, or instead of, establishing
optional units by section, section equivalent,
or FSA Farm Serial Number, optional units
may be based on irrigated acreage or non-
irrigated acreage if both are located in the
same section, section equivalent, or FSA
Farm Serial Number. To qualify as separate
irrigated and non-irrigated optional units, the
non-irrigated acreage may not continue into
the irrigated acreage in the same rows or
planting pattern. The irrigated acreage may
not extend beyond the point at which the
irrigation system can deliver the quantity of
water needed to produce the yield on which
the guarantee is based, except that the
corners of a field in which a center pivot
irrigation system is used will be considered
as irrigated acreage if separate acceptable
records of production from the corners are
not provided. If the corners of a field in
which a center-pivot irrigation system is used
do not qualify as a separate non-irrigated
optional unit, they will be considered part of
the unit containing the irrigated acreage.
However, non-irrigated acreage that is not a
part of a field in which a center-pivot
irrigation system is used may qualify as a
separate optional unit provided that all other
requirements of this section are met.

* * * * *

7. 1n §457.105, Section 5 is revised to
read as follows:

* * * * *

5. Cancellation and Termination Dates

In accordance with section 2 (Life of
Policy, Cancellation, and Termination) of the
Common Crop Insurance Policy (§457.8), the
cancellation and termination dates are:

Cancellation and ter-

States mination—dates

March 15
February 28

New Mexico
All other States

* * * * *

8. In §457.105, Section 13 is added to
read as follows:
* * * * *

13. Written Agreement

Designated terms of this policy may be
altered by written agreement. The following
conditions will apply:

(a) You must apply in writing for each
written agreement no later than the sales
closing date, except as provided in section
13(e).

(b) The application for written agreement
must contain all terms of the contract
between the insurance provider and the
insured that will be in effect if the written
agreement is not approved.

(c) If approved, the written agreement must
include all variable terms of the contract,
including, but not limited to, crop type or
variety, the guarantee, premium rate, and
price election.

(d) Each written agreement will only be
valid for one year. If the written agreement
is not specifically renewed the following
year, insurance coverage for subsequent crop
years will be in accordance with the printed
policy.

(e) An application for written agreement
submitted after the sales closing date may be
approved if, after a physical inspection of the
acreage, it is determined that no loss has
occurred and the crop is insurable in
accordance with the policy and written
agreement provisions.

Signed in Washington D.C., on August 20,
1996.

Kenneth D. Ackerman,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 96-21623 Filed 8-26-96; 8:45 am]
BILLING CODE 3410-FA-P

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

10 CFR Part 430

RIN 1904-AA83

Energy Conservation Program for
Consumer Products

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy (DOE).

ACTION: Notice of Availability.

SUMMARY: The Department of Energy
today gives notice that copies of the
draft “‘Product Data Sheets for Standards
Rulemakings Priority Setting”” are
available for comment. The draft data
sheets provide the priority level and
rationale, schedule, and pertinent
information on the products covered by
the Office of Codes and Standards
(OCS). Comments will be used to set the
priority and schedule for the appliance
standards program, which will be
published in the Administration’s
Regulatory Agenda. The priorities will
help OCS allocate resources to meet its
mission.

DATES: Written comments in response to
this notice must be received by
September 9, 1996.

ADDRESSES: A copy of the data sheets
entitled “Product Data Sheets for
Standards Rulemakings Priority Setting”
may be obtained from: U.S. Department
of Energy, Office of Energy Efficiency
and Renewable Energy, Forrestal
Building, EE-43, 1000 Independence
Avenue, SW., Washington, DC 20585,
(202) 586-7574. This document may be
read at the DOE Freedom of Information
Reading Room, U.S. DOE, Forrestal
Building, Room 1E-190, 1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 586—6020,
between the hours of 9:00 a.m. and 4:00
p-m., Monday through Friday, except
Federal holidays.

Written comments, 10 copies, are to
be submitted to: U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, ‘“Product Data
Sheets for Standards Rulemakings
Priority Setting,” Forrestal Building,
EE-43, Room 1J-018, 1000
Independence Avenue, SW.,
Washington, DC 20585.

FOR FURTHER INFORMATION CONTACT:

Ms. Sandy Beall, Office of Energy
Efficiency and Renewable Energy, U.S.
Department of Energy, Mail Station EE—
43, 1000 Independence Avenue, SW.,
Washington, DC 20585-0121, (202) 586—
7574.

SUPPLEMENTARY INFORMATION: The
Department of Energy’s appliance
standards program is conducted
pursuant to Title Ill, Part B of the Energy
Policy and Conservation Act, as
amended (EPCA). 42 U.S.C. 886291
6309. In 1987, EPCA was amended to
establish by law national efficiency
standards for certain appliances and a
schedule for DOE to conduct
rulemakings to periodically review and
update these standards. National
Appliance Energy Conservation Act,
Pub. L. 100-12 (1987). The products
covered by these standards included
refrigerators and freezers, room air
conditioners, central air conditioners
and heat pumps, water heaters,
furnaces, dishwashers, clothes washers
and dryers, direct heating equipment,
ranges and ovens, and pool heaters. In
1988, EPCA was amended to include
fluorescent lamp ballasts. National
Appliance Energy Conservation Act
Amendments of 1988, Pub. L. 100-357
(2988). In conducting the rulemakings to
update the standards, the Secretary of
Energy is to set standards at levels that
achieve the maximum improvement in
energy efficiency that is technologically
feasible and economically justified.
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The Energy Policy Act of 1992
(EPACT) further amended EPCA to
expand the coverage of the standards
program to include certain commercial
and industrial equipment, including
commercial heating and air-
conditioning equipment, water heaters,
certain incandescent and fluorescent
lamps, distribution transformers, and
electric motors. Energy Policy Act of
1992, Pub. L. 102486 (1992). EPACT
also established maximum water flow-
rate requirements for certain plumbing
products and provided for voluntary
testing and consumer information
programs for office equipment,
luminaires, and windows.

EPCA also provides for DOE to
establish test procedures to be used in
determining compliance with efficiency
standards. These test procedures are
revised periodically to reflect new
product designs or technologies.

As prescribed by EPCA, energy
efficiency standards are established by a
three-phase public process: Advance
Notice of Proposed Rulemaking
(ANOPR), Notice of Proposed
Rulemaking (NOPR), and Final Rule.
The process to develop test procedures
is similar, except that an Advance
Notice is not required.

On July 15, 1996, the Department
published a final rule that outlines the
procedures, and policies that will guide
DOE as it works with stakeholders to
establish new or revised energy
efficiency standards for consumer
products. The new process provides for
greater public input, improved
analytical approaches and encourages
consensus-based standards that
streamline the regulatory process and
reduce the time and cost of developing
standards. A key element of the new
process is the involvement of
stakeholders in the priority setting of
the products to increase the
predictability of the rulemaking
timetable.

A workshop was held on June 14,
1996, to discuss the criteria to be used
in planning and prioritizing future
rules, and review of the draft product
data sheets to be used to develop a
priority ranking for the products. To
assist in the development of the
priorities, DOE developed data sheets
for each product. Once DOE has
received input from stakeholders, the
priorities and schedule for the appliance
standards program will be determined.
The schedule will then be published in
the Administration’s Regulatory Agenda
in October 1996.

Based on the comments from the
workshop and written comments
received, DOE has revised the draft
product data sheets and is making

available a copy of said sheets for
standards rulemakings priority setting.
DOE will use the revised data sheets to
determine the priority of various
rulemakings in the next year. These
revised sheets provide a priority,
schedule and rationale for each product.
The Department would like your further
input on the priorities before preparing
the Administration’s Regulatory
Agenda. The Regulatory Agenda will
provide stakeholders with the actions
and a schedule for those actions that
DOE plans to accomplish in the next
year.

The priority levels will provide DOE
with guidance on which products to
focus and allocate resources towards.
For the high priority products, DOE
plans to pursue actively (meetings and
workshops) and publish notices
(Determinations, Advance Notices of
Proposed Rules, Notices of Proposed
Rules and/or Final Rules) in the next
year. For the medium priority products,
DOE plans to initiate work in support of
rulemakings in the next year, for
example, conducting a screening
workshop for a standards rulemakings.
For the low priority products, DOE does
not plan to actively pursue rulemakings
in the next two years. Work would be
limited to basic technology investigation
and monitoring of voluntary programs.

Issued in Washington, DC, on August 21,
1996.

Joseph Romm,

Principal Deputy Assistant Secretary, Energy
Efficiency and Renewable Energy.

[FR Doc. 96-21785 Filed 8-26-96; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96—-NM—-53-AD]

RIN 2120-AA64

Airworthiness Directives; McDonnell

Douglas Model DC—-9-80 Series
Airplanes and Model MD—88 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain McDonnell Douglas Model DC—
9-80 series airplanes and Model MD-88
airplanes. This proposal would require
visual/dye penetrant and ultrasonic
inspections to detect cracks in the

vertical leg of the rear spar lower cap of
the wings, and various follow-on
actions. This proposal is prompted by
reports that, due to improper torque
tightening of the attach studs of the flap
hinge fitting, fatigue cracks were found
in the vertical leg of the rear spar lower
cap of the wing. The actions specified
by the proposed AD are intended to
prevent such fatigue cracking, which, if
not detected and corrected in a timely
manner, could result in loss of the spar
cap, and consequent damage to the spar
cap web and adjacent wing skin
structure; this condition could lead to
reduced structural integrity of the wing.
DATES: Comments must be received by
October 7, 1996.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—-NM—
53-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Technical
Publications Business Administration,
Department C1-L51 (2-60). This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Brent Bandley, Aerospace Engineer,
Airframe Branch, ANM-120L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712; telephone (310) 627—
5237; fax (310) 627-5210.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
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submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket. Commenters wishing the FAA
to acknowledge receipt of their
comments submitted in response to this
notice must submit a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Docket Number 96—NM—
53-AD.” The postcard will be date
stamped and returned to the
commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
96-NM-53-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The FAA has received reports of
fatigue cracks found in the vertical leg
of the rear spar lower cap of the wing
on two McDonnell Douglas Model MD-
81 airplanes. One of the airplanes had
accumulated 17,354 total landings, and
the other airplane had accumulated
approximately 24,000 total landings.
These fatigue cracks ran out of the lower
inboard attach stud hole for the inboard
flap hinge fitting of the outboard flap at
station Xrs=164.000 on the left or right
wings. This fatigue cracking apparently
is the result of applying less than the
required torque on the attach studs of
the flap hinge fitting, during production
of these airplanes. Fatigue cracking in
the vertical leg of the rear spar lower
cap of the wings, if not detected and
corrected in a timely manner, could
result in loss of the spar cap, and
consequent damage to the spar cap web
and adjacent wing skin structure; this
condition could lead to reduced
structural integrity of the wing.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
McDonnell Douglas MD-80 Service
Bulletin 57-184, Revision 1, dated
December 22, 1994. The service bulletin
describes procedures for performing
visual/dye penetrant and ultrasonic
inspections to detect cracks in the
vertical leg of the rear spar lower cap of
the wings below and in the adjacent
area of the two lower attaching stud
holes for the inboard hinge fitting of the
outboard flap at station Xrs=164.000.
For cases where no cracks are detected
during inspection, the service bulletin

describes procedures for either
tightening the four mounting studs of
the flap hinge fitting in the rear spar
caps (two studs in the upper cap and
two studs in the lower cap) to
applicable torque value, or conducting
repetitive visual/dye penetrant and
ultrasonic inspections. For cases where
any crack is detected during the
inspection, the service bulletin
describes procedures for performing a
high frequency eddy current inspection
to confirm existence of cracking, and
various follow-on actions. (These
follow-on actions include, among other
actions, replacement of the entire spar
cap, permanent splice repair of the spar
cap, temporary repair of the spar cap,
and repetitive inspections.)

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require visual/dye penetrant and
ultrasonic inspections to detect cracks
in the vertical leg of the rear spar lower
cap of the wings below and in the
adjacent area of the two lower attaching
stud holes for the inboard hinge fitting
of the outboard flap at station
Xrs=164.000, and various follow-on
actions. The actions would be required
to be accomplished in accordance with
the service bulletin described
previously. If any crack progression is
found during any repetitive eddy
current inspection, the repair/
replacement would be required to be
accomplished in accordance with a
method approved by the FAA.

Cost Impact

There are approximately 489
McDonnell Douglas Model DC-9-80
series airplanes and Model MD-88
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
306 airplanes of U.S. registry would be
affected by this proposed AD, that it
would take approximately 26 work
hours per airplane to accomplish the
proposed actions, and that the average
labor rate is $60 per work hour. Based
on these figures, the cost impact of the
proposed AD on U.S. operators is
estimated to be $477,360, or $1,560 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

McDonnell Douglas: Docket 96—-NM-53-AD.
Applicability: Model DC-9-81 (MD-81),

DC-9-82 (MD-82), DC-9-83 (MD-83), DC—
9-87 (MD-87) series airplanes and Model
MD-88 airplanes, as listed in McDonnell
Douglas MD-80 Service Bulletin 57-184,
Revision 1, dated December 22, 1994,
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
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requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue cracking in the vertical
leg of the rear spar lower cap of the wing,
which could lead to reduced structural
integrity of the wing, accomplish the
following:

(a) Perform visual/dye penetrant and
ultrasonic inspections to detect cracks in the
vertical leg of the rear spar lower cap of the
wings below and in the adjacent area of the
two lower attaching stud holes for the
inboard hinge fitting of the outboard flap at
station Xrs=164.000, in accordance with
McDonnell Douglas MD-80 Service Bulletin
57-184, Revision 1, dated December 22,
1994; at the time specified in paragraph
@)(1), @)(2), (2)(3), or (a)(4) of this AD, as
applicable.

(1) For airplanes that have accumulated
less than 8,000 total landings as of the
effective date of this AD: Perform the
inspection prior to the accumulation of
10,000 landings or within 3,000 landings
after the effective date of this AD, whichever
occurs later.

(2) For airplanes that have accumulated
8,000 or more total landings but less than
10,000 total landings as of the effective date
of this AD: Perform the inspection within
3,000 landings after the effective date of this
AD.

(3) For airplanes that have accumulated
10,000 or more total landings but less than
15,000 total landings as of the effective date
of this AD: Perform the inspection within
2,400 landings after the effective date of this
AD.

(4) For airplanes that have accumulated
15,000 or more total landings as of the
effective date of this AD: Perform the
inspection within 1,800 landings after the
effective date of this AD.

(b) Condition 1. If no crack is detected
during any inspection required by paragraph
(a) of this AD, accomplish the requirements
of either paragraph (b)(1) or (b)(2) of this AD,
in accordance with McDonnell Douglas MD—
80 Service Bulletin 57-184, Revision 1, dated
December 22, 1994.

(1) Condition 1, Option 1. Prior to further
flight, tighten the four mounting studs of the
flap hinge fitting in the rear spar caps (2
studs in the upper cap and 2 studs in the
lower cap) to the applicable torque value, in
accordance with the service bulletin.
Accomplishment of this tightening of the
mounting studs of the flap hinge fitting
constitutes terminating action for the
repetitive inspection requirements of
paragraph (b)(2) of this AD.

(2) Condition 1, Option 2. Repeat the
visual/dye penetrant and ultrasonic
inspections required by paragraph (a) of this
AD thereafter at intervals not to exceed 3,000
landings until paragraph (b)(1) of this AD is
accomplished.

(c) Condition 2. If any crack is detected
during any inspection required by paragraph
(a) or (b)(2) of this AD, prior to further flight,
perform a high frequency eddy current
inspection to confirm the existence of
cracking, in accordance with McDonnell
Douglas MD-80 Service Bulletin 57-184,
Revision 1, dated December 22, 1994. After
this inspection, accomplish the requirements
of either paragraph (c)(1), (c)(2), or (c)(3) of
this AD, as applicable.

(1) If no cracking is confirmed, accomplish
the requirements of either paragraph (b)(1)
[“Condition 1, Option 1] or (b)(2)
[*“Condition 1, Option 2] of this AD.

(2) Condition 2, Option 1. If any cracking
is confirmed, prior to further flight, replace
the entire spar cap or accomplish the
permanent splice repair of the spar cap, and
tighten the four mounting studs of the flap
hinge fitting in the rear spar caps (2 studs in
the upper cap and 2 studs in the lower cap)
to the applicable torque value, in accordance
with the service bulletin. Accomplishment of
this tightening of the mounting studs
constitutes terminating action for the
repetitive inspection requirements of
paragraph (c)(3) of this AD.

(3) Condition 2, Option 2. If cracking is
confirmed and it does not extend beyond the
location limits and does not exceed the
maximum permissible crack length of 2
inches, prior to further flight, accomplish the
temporary repair modification of the spar cap
in accordance with the service bulletin.
Thereafter, repeat the eddy current
inspection at intervals not to exceed 3,000
landings until paragraph (c)(2) of this AD is
accomplished.

(i) If any crack progression is found during
any repetitive eddy current inspection
following accomplishment of the temporary
repair, prior to further flight, contact the
Manager, Los Angeles Aircraft Certification
Office, FAA, Transport Airplane Directorate,
telephone (310) 627-5237, fax (310) 627—
5210, to establish the appropriate repair or
replacement interval.

Note 2: Operators should note that, unlike
the recommended compliance time of
“within 3,000 landings after discovery of
cracking,” which is specified in the service
bulletin as the time for accomplishing the
permanent splice repair or replacement of the
spar cap, this AD requires that operators
contact the FAA prior to further flight. The
FAA finds that the repair/replacement
interval should be established based on the
crack progression. Where there are
differences between the AD and the service
bulletin in this regard, the AD prevails.

(ii) If any new crack is found during any
repetitive eddy current inspection following
accomplishment of the temporary repair,
prior to further flight, accomplish the
permanent repair in accordance with the
service bulletin.

(d) Within 10 days after accomplishing the
initial visual/dye penetrant and ultrasonic
inspections required by paragraph (a) of this
AD, submit a report of the inspection results
(both positive and negative findings) to the
Manager, Los Angeles ACO, 3229 East Spring
Street, Long Beach, California 90806—2425;
telephone (310) 627-5237; fax (310) 627—
5210. Information collection requirements

contained in this regulation have been
approved by the Office of Management and
Budget (OMB) under the provisions of the
Paperwork Reduction Act of 1980 (44 U.S.C.
3501 et seq.) and have been assigned OMB
Control Number 2120-0056.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Los Angeles ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on August
20, 1996.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-21743 Filed 8—-26-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 96—NM-80-AD]
RIN 2120-AA64

Airworthiness Directives; Fokker
Model F27 Mark 100, 200, 300, 400, 500,
600, and 700 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to all
Fokker Model F27 Mark 100, 200, 300,
400, 500, 600, and 700 series airplanes.
This proposal would require
replacement of certain rudder horn
assemblies with a new assembly. For
certain airplanes, the proposed AD also
would require replacement of certain
rudder control rods with a new rod.
This proposal is prompted by reports of
cracked rudder horns and a cracked
rudder control rod, caused by impact
overload. The actions specified by the
proposed AD are intended to prevent
such an overload and consequent
cracking of the subject parts, which
could result in reduced structural
integrity of the rudder horn assembly or
loss of rudder control; this condition
could lead to reduced controllability of
the airplane.
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DATES: Comments must be received by
October 7, 1996.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—NM—
80-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Fokker Aircraft USA, Inc., 1199 North
Fairfax Street, Alexandria, Virginia
22314. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Ruth Harder, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-1721; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 96—-NM-80-AD.”” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
96—NM-80-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

The Rijksluchtvaartdienst (RLD),
which is the airworthiness authority for
the Netherlands, recently notified the
FAA that an unsafe condition may exist
on all Fokker Model F27 Mark 100, 200,
300, 400, 500, 600, and 700 series
airplanes. The RLD advises it has
received reports of cracked rudder horns
and a cracked rudder control rod found
on these airplanes. Investigation
revealed the cause of such cracking has
been attributed to an impact overload on
the rudder horn assembly. The existing
design of the rudder horn assembly
allows the rudder to swing around in
heavy gust conditions. The inertia of the
rudder swinging movement can cause
an impact overload when one of the
rudder limit stops is hit. This condition,
if not corrected, could result in reduced
structural integrity of the rudder horn
assembly or loss of rudder control, and,
consequently, lead to reduced
controllability of the airplane.

Explanation of Relevant Service
Information

Fokker has issued Service Bulletin
F27/27-131, Revision 1, dated June 15,
1994, which describes procedures for
replacement of the rudder horn
assembly, having part number (P/N)
3401-042-901 or —401, with a new
rudder horn assembly, having P/N
F3402-070-407. The new rudder horn
is made of a stronger aluminum alloy
material. Additionally, for certain
airplanes, the service bulletin
recommends replacement of the rudder
control rod, having P/N 5233-018—xxX,
with a new rudder control rod, having
P/N F8507-052—-403. The new control
rod contains regreasable bearings which
are less sensitive to seizure. The RLD
classified this service bulletin as
mandatory and issued Dutch
airworthiness directive BLA 94-105 (A),
dated August 5, 1994, in order to assure
the continued airworthiness of these
airplanes in the Netherlands.

FAA’s Conclusion

This airplane model is manufactured
in the Netherlands and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral

airworthiness agreement, the RLD has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the RLD,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design, the proposed AD would
require replacement of certain rudder
horn assemblies with a new rudder horn
assembly. For certain airplanes, the
proposed AD also would require
replacement of certain rudder control
rods with a new rudder control rod. The
actions would be required to be
accomplished in accordance with the
service bulletin described previously.

Cost Impact

The FAA estimates that 34 Fokker
Model F27 Mark 100, 200, 300, 400,
500, 600, and 700 series airplanes of
U.S. registry would be affected by this
proposed AD.

It would take approximately 7 work
hours per airplane to accomplish the
proposed replacement of the rudder
horn assembly, at an average labor rate
of $60 per work hour. Required parts
would cost approximately $2,565 per
airplane. Based on these figures, the cost
impact of the replacement of the rudder
horn assembly proposed by this AD on
U.S. operators is estimated to be
$101,490, or $2,985 per airplane.

There currently are no Fokker Model
F27 Mark 100, 200, 300, 400, 500, 600,
or 700 series airplanes on the U.S.
Register that would require the
replacement of the rudder control rod.
The only airplanes that would require
this replacement currently are operated
by non-U.S. operators under foreign
registry; therefore, they are not directly
affected by this AD action. However, the
FAA considers that inclusion of that
requirement in this proposed rule is
necessary to ensure that the unsafe
condition is addressed in the event that
any of these airplanes are imported and
placed on the U.S. Register in the future.

Should any of those airplanes (having
serial numbers 10102, and 10105
through 10165, inclusive) be imported
and placed on the U.S. Register in the
future, it would take approximately 5
work hours per airplane to accomplish
the proposed replacement of the rudder
control rod, at an average labor rate of
$60 per work hour. Required parts
would cost approximately $635 per
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airplane. Based on these figures, the cost
impact of the replacement of the rudder
control rod proposed by this AD on U.S.
operators is estimated to be $935 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule’’ under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Fokker: Docket 96-NM-80-AD.

Applicability: All Model F27 Mark 100,
200, 300, 400, 500, 600, and 700 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent an impact overload and
consequent cracking of the subject parts,
which could result in reduced structural
integrity of the rudder horn assembly or loss
of rudder control, and, consequently, lead to
reduced controllability of the airplane,
accomplish the following:

(a) Within 18 months after the effective
date of this AD, accomplish paragraph (a)(1)
and (a)(2) of this AD, as applicable, in
accordance with Fokker Service Bulletin
F27/27-131, Revision 1, dated June 15, 1994.

(1) For all airplanes: Replace the rudder
horn assembly, having part number (P/N)
3401-042—-901 or 3401-042-401, with a new
rudder horn assembly, having P/N F3402—
070-407, in accordance with Part 1 of the
Accomplishment Instructions of the service
bulletin.

(2) For airplanes having serial numbers
10102, and 10105 through 10165 inclusive:
Replace the rudder control rod, having P/N
5233-018-xxx, with a new rudder control
rod, having P/N F8507-052—-403, in
accordance with Part 2 of the
Accomplishment Instructions of the service
bulletin.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on August
20, 1996.
Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-21745 Filed 8-26-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 96—NM-48-AD]
RIN 2120-AA64

Airworthiness Directives; British
Aerospace Model BAe 146 Series
Airplanes and Model Avro 146-RJ
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain British Aerospace Model BAe
146 series airplanes and Model Avro
146-RJ series airplanes. This proposal
would require inspections to detect
leakage of hydraulic fluid from the lock
jack assemblies of the main landing gear
(MLG), and eventual replacement of
those assemblies with new or
serviceable assemblies. This proposal is
prompted by reports of leakage of
hydraulic fluid from lock jack
assemblies due to a manufacturing
forging defect that extends through the
wall of the lock jack assembly. The
actions specified by the proposed AD
are intended to prevent leakage of
hydraulic fluid from the lock jack
assemblies of the MLG, which, in
conjunction with a hot brake, could
cause a fire in the MLG bay.

DATES: Comments must be received by
October 7, 1996.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—-NM—
48-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
British Aerospace Holding, Inc., Avro
International Aerospace Division, P.O.
Box 16039, Dulles International Airport,
Washington, DC 20041-6039. This
information may be examined at the
FAA, Transport Airplane Directorate,
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1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2797; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 96—-NM—-48-AD.” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
96—-NM-48—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The Civil Aviation Authority (CAA),
which is the airworthiness authority for
the United Kingdom, recently notified
the FAA that an unsafe condition may
exist on certain British Aerospace
Model BAe 146 series airplanes and
Model Avro 146-RJ series airplanes.
The CAA advises that a batch of lock
jack assemblies of the main landing gear
(MLG) has been manufactured with a
forging defect as a result of the use of

defective material in the bodies of the
lock jack assemblies. This defect
extends through the wall of the lock jack
assembly, and allows the lock jack
assembly to leak hydraulic fluid. The
discrepant lock jack assemblies are
identifiable by serial number. Hydraulic
fluid leaking from the lock jack
assembly, occurring concurrently with a
hot brake, could result in a fire in the
MLG bay.

The lock jack assemblies of the MLG
installed on British Aerospace Model
BAe 146 series airplanes are identical to
those installed on British Aerospace
Model Avro 146-RJ series airplanes;
therefore, both of these models may be
subject to this same unsafe condition.

Explanation of Relevant Service
Information

British Aerospace has issued
Inspection Service Bulletin SB 32-103,
Revision 1, dated February 22, 1991.
This service bulletin describes
procedures for identifying affected lock
jack assemblies by serial number, and
provides procedures to repetitively
inspect certain of those assemblies to
detect leakage of hydraulic fluid, and
replace the assemblies with a new or
serviceable assembly, if necessary. The
service bulletin also describes
procedures to eventually replace the
lock jack assemblies with a new or
serviceable assembly that does not
require accomplishment of the
inspections specified in this service
bulletin. The CAA classified those
procedures in this service bulletin as
mandatory in order to assure the
continued airworthiness of these
airplanes in the United Kingdom.

FAA’s Conclusions

These airplane models are
manufactured in the United Kingdom
and are type certificated for operation in
the United States under the provisions
of section 21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United

States, this AD is being issued to
prevent leakage of hydraulic fluid from
the lock jack assemblies of the main
landing gear (MLG), which, in
conjunction with a hot brake, could
cause a fire in the MLG bay. This AD
would require an inspection to identify
affected lock jack assemblies by serial
number. This AD also would require
repetitive inspections of certain lock
jack assemblies to detect leakage of
hydraulic fluid from the lock jack
assemblies, and, if leakage is detected,
replacement of the lock jack assemblies
with new or serviceable assemblies.
This AD also would require eventual
replacement of the lock jack assemblies
with new or serviceable assemblies. The
actions would be required to be
accomplished in accordance with the
service bulletin described previously.

Cost Impact

The FAA estimates that 52 airplanes
of U.S. registry would be affected by this
proposed AD.

To accomplish the proposed
inspections would take approximately 1
work hour per airplane, per inspection,
at an average labor rate of $60 per work
hour. Based on these figures, the cost
impact of the proposed inspections on
U.S. operators is estimated to be $3,120,
or $60 per airplane, per inspection
cycle.

To accomplish the proposed
replacement of the lock jack assembly
would take approximately 1 work hour
per airplane, at an average labor rate of
$60 per work hour. Required parts
would be provided by the manufacturer
at no cost to the operators. Based on
these figures, the cost impact of the
proposed replacement on U.S. operators
is estimated to be $3,120, or $60 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
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is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

British Aerospace Regional Aircraft Limited,
Avro International Aerospace Division
(formerly British Aerospace, plc; British
Aerospace Commercial Aircraft Limited):
Docket 96-NM-48-AD.

Applicability: Model BAe 146 series
airplanes and Model Avro 146—RJ series
airplanes having lock jack assemblies of the
main landing gear as listed in British
Aerospace Inspection Service Bulletin SB
32-103, Revision 1, dated February 22, 1991;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent leakage of hydraulic fluid from
the lock jack assemblies of the main landing
gear (MLG), which, in conjunction with a hot
brake, could cause a fire in the MLG bay;
accomplish the following:

(a) Within 30 days after the effective date
of this AD, verify the serial number of all
lock jack assemblies, part number
104275001, of the MLG.

Note 2: Verification may be accomplished
by a review of appropriate records.

(1) If no lock jack assembly has a serial
number as listed in British Aerospace
Inspection Service Bulletin SB 32-103,
Revision 1, dated February 22, 1991, no
further action is required by this paragraph.

(2) If any lock jack assembly has a serial
number as listed in British Aerospace
Inspection Service Bulletin SB 32-103,
Revision 1, dated February 22, 1991, prior to
further flight, perform a visual inspection to
detect any leakage of hydraulic fluid from the
lock jack assembly, in accordance with the
service bulletin.

(i) If no leakage of hydraulic fluid is
detected, thereafter, repeat the inspection at
intervals not to exceed 30 days, until the
requirements of paragraph (b) of this AD are
accomplished.

(ii) If any leakage of hydraulic fluid is
detected, prior to further flight, replace the
lock jack assembly with a new or serviceable
unit that does not have one of those serial
numbers, in accordance with the service
bulletin.

(b) Within 6 months after the effective date
of this AD, replace any lock jack assembly
having a serial number listed in British
Aerospace Inspection Service Bulletin SB
32-103, Revision 1, dated February 22, 1991,
with a new or serviceable assembly that does
not have one of those serial numbers, in
accordance with the service bulletin.

(c) As of the effective date of this AD, no
person shall install a lock jack assembly,
having any serial number listed in British
Aerospace Inspection Service Bulletin SB
32-103, Revision 1, dated February 22, 1991,
on any airplane.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on August
20, 1996.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-21744 Filed 8-26-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 71

[Airspace Docket No. 96—AWP-19]
Proposed Revocation of Class D
Airspace; Alameda, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
revoke the Class D airspace area at
Alameda, CA. The base closure of
Alameda Naval Air Station (NAS) has
made this action necessary. The
intended effect of this action is to
revoke controlled airspace since the
purpose and requirements for the
surface area no longer exist at Alameda
NAS (Nimitz Field), CA.

DATES: Comments must be received on
or before September 20, 1996.
ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Attn:
Manager, Operations Branch, AWP-530,
Docket No. 96—-AWP-19, Air Traffic
Division, P.O. Box 92007, Worldway
Postal Center, Los Angeles, California,
90009.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Western Pacific Region,
Federal Aviation Administration, Room
6007, 15000 Aviation Boulevard,
Lawndale, California, 90261.

An informal docket may also be
examined during normal business at the
Office of the Manager, Operations
Branch, Air Traffic Division at the above
address.

FOR FURTHER INFORMATION CONTACT:
William Buck, Airspace Specialist,
Operations Branch, AWP-530, Air
Traffic Division, Western-Pacific
Region, Federal Aviation
Administration, 15000 Aviation
Boulevard, Lawndale, California, 90261,
telephone (310) 725-6556.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
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developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with the comments a self-addressed,
stamped postcard on which the
following statement is made:
“*Comments to Airspace Docket No. 96—
AWP-19.”” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Operations Branch,
Air Traffic Division, at 15000 Aviation
Boulevard, Lawndale, California 90261,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Operations
Branch, P.O. Box 92007, Worldway
Postal Center, Los Angeles, California
90009. Communications must identify
the notice number of this NPRM.
Persons interested in being placed on a
mailing list for future NPRM’s should
also request a copy of Advisory Circular
No. 11-2A, which describes the
application procedures.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71)
revoking the Class D airspace area at
Alameda, CA. The base closure of
Alameda Naval Air Station (NAS) has
made this action necessary. The
intended effect of this action is to
revoke controlled airspace since the
purpose and requirements for the
surface area no longer exist at Alameda
NAS (Nimitz Field), CA. Class D
airspace designations are published in
paragraph 5000 of FAA Order 7400.9C
dated August 17, 1995, and effective
September 16, 1995, which is
incorporated by reference in 14 CFR
71.1. The Class D airspace designations

listed in this document would be
removed subsequently in this Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 10034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

[Amended]

Paragraph 5000 Class D airspace.

* * * * *

AWP CA D Alameda NAS, CA [Removed]

* * * * *

Issued in Los Angeles, California, on
August 12, 1996.

James H. Snow,

Acting Manager, Air Traffic Division,
Western-Pacific Region.

[FR Doc. 96-21855 Filed 8-26-96; 8:45 am]

BILLING CODE 4910-13-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 4

Use of Electronic Media by Commodity
Pool Operators and Commodity
Trading Advisors

AGENCY: Commodity Futures Trading
Commission.

ACTION: Proposed rule.

SUMMARY: The Commodity Futures
Trading Commission (the
“Commission”) today is proposing
technical changes to its rules requiring
filing and distribution of Disclosure
Documents by commodity pool
operators (““CPOs”) and commodity
trading advisors (““CTAs”’). These
proposals are intended to clarify certain
rule provisions that are premised upon
the filing and distribution of paper
documents, in light of the
interpretations set forth in a recent
interpretative release ““Interpretation
Regarding Use of Electronic Media by
Commodity Pool Operators and
Commodity Trading Advisors” (61 FR
42146 (August 14, 1996)) outlining the
Commission’s views concerning the use
of electronic media by CPOs and CTAs.

DATES: Comments must be received on
or before October 28, 1996.

ADDRESSES: Comments should be
submitted to Jean A. Webb, Secretary of
the Commission, Commodity Futures
Trading Commission, 1155 21st Street,
N.W., Washington, D.C. 20581. In
addition, comments may be sent by
facsimile transmission to FAX number
(202) 418-5521, or by electronic mail to
secretary@cftc.gov.

FOR FURTHER INFORMATION CONTACT:
Susan C. Ervin, Deputy Director/Chief
Counsel, or Christopher W. Cummings,
Attorney/Advisor, or Gary L.
Goldsholle, Attorney/Advisor, or Tina
Paraskevas Shea, Attorney/Advisor,
Division of Trading and Markets,
Commodity Futures Trading
Commission, 1155 21st Street, N.W.,
Washington, D.C. 20581. Telephone
number: (202) 418-5450. FAX number:
(202) 418-5536.

SUPPLEMENTARY INFORMATION: In order to
clarify certain rules in light of the
interpretations relating to electronic
distribution of information under the
Commodity Exchange Act (the “Act”) 1
and the Commission’s regulations
promulgated under the Act,2 published

17 U.S.C. 1 et seq. (1994).

2Commission rules are found at 17 CFR Ch. |
(1996). The rules governing CPO and CTA
disclosure, reporting and recordkeeping
requirements are found at 17 CFR part 4 (1996).
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in a recent interpretative release (61 FR
42146 (August 14, 1996)) (the
“Interpretative Release”), the
Commission is proposing minor
technical amendments to the following
rules: 4.1; 4.2; 4.21; 4.26; 4.31; and 4.36.
The proposed rule changes are intended
to facilitate, among other things, a pilot
program for electronic filing of
Disclosure Documents with the
Commission by CPOs and CTAs.

|. Proposed Amendments

In the Interpretative Release, the
Commission states its views with
respect to the use of electronic media by
CPOs and CTAs to disseminate certain
information in compliance with the Act
and the Commission’s rules. Part 4 of
the Commission’s rules sets forth the
disclosure and filing requirements for
CPOs and CTAs. The rules that are the
subject of the proposals set forth herein
relate to the required filing with the
Commission and distribution to current
and prospective pool participants and
managed account clients of Disclosure
Documents by CPOs and CTAs. These
rules were adopted on the assumption
that Disclosure Documents would be
filed and distributed in paper “hard
copy” form. The Commission believes
that it is appropriate to modify these
rules in light of the views set forth in
the Interpretative Release, in order to
clarify that the Commission’s rules do
not limit a CPO’s or a CTA’s means of
document delivery and filing to paper
documents, to the exclusion of
electronic media, and to facilitate the
implementation of a pilot program for
electronic filing of Disclosure
Documents, as more fully described in
the Interpretative Release.

A. General formatting

Commission Rule 4.1(a) requires that
each document distributed pursuant to
Part 4 must be clear and legible,
paginated and fastened in a secure
manner. These requirements presume
that the document is composed of one
or more sheets of paper. Their
application to a document that is
transmitted electronically, and that
exists only as data stored on electronic
media, may be subject to question.
Similarly, Rule 4.1(b) states that
information required to be
“prominently” disclosed, as provided in
various Part 4 rules, must be displayed
in boldface capital letters. The increased
emphasis attained by boldface capital
letters in a paper format may be lost on
a computer screen, where the only
difference may be an insignificant color
change. Further, paper and electronic
versions of a particular document may
differ because graphic, pictorial or audio

material in one version of the document
may not be readily included in the other
version.

The Commission believes that the
same critical information can be
presented in electronic communication
as in paper form. However, presentation
adjustments may be required in the
context of electronic media to assure
that all versions of a CPO or CTA
Disclosure Document convey the same
information with equivalent emphasis,
whether or not identical presentation of
the information is possible. Proposed
new paragraph (c) to Rule 4.1 states that
in lieu of the paper-based formatting
requirements of Rule 4.1(a),
electronically distributed documents
must present all required information in
a format “‘readily communicated” to the
recipient. Electronically delivered
information is readily communicated for
purposes of Part 4 if it is accessible in
a single “package” or by a single data
retrieval process, without the need to
download and assemble multiple files,
and preferably without the need to use
special “‘viewer’ software. Moreover, an
electronically transmitted document
must be organized in substantially the
same manner as a paper document with
respect to the order of presentation and
relative prominence of information.
Where a table of contents is required,
the electronic document should retain
page numbers or employ an
equivalently user-friendly cross
reference or indexing tool. The
Commission requests comment as to
whether greater specificity should be
provided in the rule as to the meaning
of “readily communicated” or whether
this type of simple performance
standard is preferable.

Where information is required to be
“prominently” disclosed, electronically
distributed documents must present
such information in a manner
reasonably calculated to draw the
recipient’s attention to it and must
accord it greater emphasis than other
portions of the text. For example,
underlining that appears as such
onscreen, color changes that contrast
with the surrounding text without
decreasing legibility, and pictorial
characters designed to call attention
(e.g., an arrow or a pointing hand), may
serve to highlight portions of text
sufficiently to give the desired level of
prominence. Finally, if graphic, image
or audio material is included in one
version of a document but not in the
version filed with the Commission,
whether for technological reasons or
otherwise, the filed version of the
document must contain a fair and
accurate description or transcript of the
omitted material. As noted in the

Interpretative Release, audio, video,
graphic or other enhancements must be
used in a manner that is consistent with
Commission requirements as to the
order of presentation of information and
the relative prominence of various types
of information. Thus, if video or audio
material, for example, is used to convey
content that would constitute
supplemental information under Rule
4.24(v) or 4.34(n) (e.g., a video
comparison of trading program rates of
return to the movement of the Standard
& Poor’s 500 Index over time, or an
audio discussion of modern portfolio
theory), such material must be
presented after all required information,
and it must not overwhelm or obscure
required information.

Comment is solicited as to whether
more specific requirements as to
formatting of electronically distributed
documents are appropriate and, if so, as
to what specific standards should be
established. For example, should
electronically-transmitted documents be
required to retain page breaks and page
numbers corresponding to paper-based
documents?

B. Filing

Rule 4.2 states that material required
to be filed with the Commission is
considered filed when received at the
Commission’s postal address specified
in Rule 4.2(a). In order to facilitate
electronic filing of Disclosure
Documents, the proposed amendment to
Rule 4.2(a) states that such documents
may be filed at the Commission’s
electronic mail address designated for
that purpose.3 Rule 4.2 is otherwise
unchanged.

Currently, Rules 4.26(d) and 4.36(d)
require CPOs and CTAs to file two
copies of each Disclosure Document and
each amendment to a Disclosure
Document with the Commission. Where
a document is filed electronically, this
requirement for two copies is
unnecessary and potentially confusing.
Proposed amendments to Rules 4.26(d)
and 4.36(d) would clarify that only one
copy of the Disclosure Document and of
each amendment is required to be filed
if the registrant elects to file
electronically with the Commission.

C. Acknowledgments

Rule 4.21(b) for CPOs and Rule
4.31(b) for CTAs currently provide that
a CPO may not accept or receive funds,
securities or other property from a
prospective pool participant, and a CTA
may not enter into an agreement to
guide or direct a prospective client’s

3Currently, this address is tm-pilot-
program@cftc.gov.
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account, unless the CPO or CTA first
obtains a signed and dated
acknowledgement stating that a
Disclosure Document has been received
by the prospective participant or client.
As discussed in the Interpretative
Release, the Commission believes that
adequate evidence of receipt of a
Disclosure Document may be obtained
in ways other than a manually signed
paper receipt. Accordingly, the
proposed amendments to Rules 4.21(b)
and 4.31(b) will permit registrants to
obtain acknowledgments by such
electronic means as the Commission
may approve, in each case subject to the
requirement that an acknowledgment be
received before a CPO accepts property
from a prospective pool participant or a
CTA contracts to direct or guide a
prospective client’s account. At the
present time, the only approved
alternative to a signed paper receipt is
the use of a personal identification or
“PIN” number in lieu of the manual
signature, as described in the
Interpretative Release. CPOs and CTAs
remain obligated under Rules 4.23(a)(3)
and 4.33(a)(2), respectively, to retain all
acknowledgments, and the proposed
amendments permit retention in hard
copy form or by other Commission-
approved means.

Comment is sought as to whether the
Commission should specify in the rules
the acceptable means by which
registrants can establish receipt of
Disclosure Documents, or whether a
more flexible approach is advisable.

I1. Solicitation of Comments

Any interested persons wishing to
submit written comments relating to the
rule proposals, as explained above, are
invited to do so by submitting them by
postal mail to Jean A. Webb, Secretary
of the Commission, Commodity Futures
Trading Commission, 1155 21st Street,
N.W., Washington, D.C. 20581.
Comments may be sent by facsimile
transmission to FAX number (202) 418—
5521, or by electronic mail to
secretary@cftc.gov.

I11. Cost-Benefit Analysis

Although the Commission anticipates
that increased use of electronic media
by registrants will benefit market
participants by making disclosure more
efficient and expeditious, it does not
expect the rule amendments proposed
herein, in and of themselves, to result in
substantial economic costs or benefits.
The proposed amendments are intended
to clarify the application of existing
requirements under the Act and
Commission rules in the context of
newly developed information
technology. Use of electronic media by

CPOs and CTAs for document filing or
delivery of information is optional, and
registrants can weigh for themselves the
relative costs and benefits of using
electronic media in specific
circumstances. Nevertheless,
commenters are invited to identify any
costs or benefits associated with the
proposed amendments that the
Commission may have overlooked.
Commenters are also invited to describe
any additional actions that they believe
that the Commission should take in
connection with the proposed
amendments to reduce compliance
burdens and to maximize the benefits of
Disclosure Document delivery while
minimizing unnecessary costs.

IV. Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601-611 (1988),
requires that agencies, in proposing
rules, consider the impact of those rules
on small businesses. The rule
amendments discussed herein would
affect registered CPOs and CTAs. The
Commission has previously established
certain definitions of “small entities” to
be used by the Commission in
evaluating the impact of its rules on
such entities in accordance with the
RFA.4 The Commission previously
determined that registered CPOs are not
small entities for the purpose of the
RFA.5 With respect to CTAs, the
Commission has stated that it would
evaluate within the context of a
particular rule proposal whether all or
some affected CTAs would be
considered to be small entities and, if
so, the economic impact on them of any
rule.6

The amendments proposed herein do
not impose any new burdens upon
CPOs or CTAs. The proposed
amendments facilitate the use of
alternative media to meet existing
requirements, and they clarify the
application of existing regulations to the
use of such media. As a result, the
Commission anticipates that adoption of
the proposed amendments will in many
cases reduce the burden of compliance
by CPOs and CTAs. Accordingly,
pursuant to Rule 3(a) of the RFA (5
U.S.C. 605(b)), the Acting Chairman, on
behalf of the Commission, certifies that
these proposed amendments would not
have a significant economic impact on
a substantial number of small entities.
The Commission nonetheless invites
comment from any registered CPO or

447 FR 18618-18621 (April 30, 1982).

547 FR 18619-18620.
647 FR 18618, 18620.

CTA who believes that these rules
would have a significant impact on its
operations.

B. Paperwork Reduction Act

The Paperwork Reduction Act of 1980
(Act), 44 U.S.C. 3501 et. seq., imposes
certain requirements on federal agencies
(including the Commission) in
connection with their conducting or
sponsoring any collection of
information as defined by the
Paperwork Reduction Act. While these
proposed amendments have no burden,
the group of rules (3038-0005) of which
this is a part has the following burden:

Average Burden Hours per Response:
124.75.

Number of Respondents: 4,654.

Frequency of Response: on occasion.

Persons wishing to comment on the
information which would be required
by this proposed/amended rule should
contact Jeff Hill, Office of Management
and Budget, Room 3228, NEOB,
Washington, DC 20503, (202) 395—-7340.
Copies of the information collection
submission to OMB are available from
Joe F. Mink, CFTC Clearance Officer,
1155 21st Street NW, Washington, DC
20581, (202) 418-5170.

List of Subjects in 17 CFR Part 4

Advertising, Commodity futures,
Consumer protection, Reporting and
recordkeeping requirements.

In consideration of the foregoing, and
pursuant to the authority contained in
the Commodity Exchange Act, and in
particular, sections 2(a)(1), 4b, 4c, 4l,
4m, 4n, 40, and 8a, 7 U.S.C. 2, 6b, 6c,
6l, 6m, 6n, 60, and 12a, the Commission
hereby proposes to amend Chapter | of
Title 17 of the Code of Federal
Regulations as follows:

PART 4—COMMODITY POOL
OPERATORS AND COMMODITY
TRADING ADVISORS

Subpart A—General Provisions,
Definitions and Exemptions

1. The authority citation for part 4
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 4, 6b, 6c, 61, 6m,
6n, 60, 12a and 23.

2. Section 4.1 is proposed to be
amended by adding new paragraphs (c)
and (d) to read as follows:

§4.1 Requirements as to form.

a * * *

Eb)) * X *

(c) Where a document is distributed
through an electronic medium:

(1) The requirements of paragraph (a)
of this section shall mean that all
required information must be presented



44012

Federal Register / Vol.

61, No. 167 / Tuesday, August 27,

1996 / Proposed Rules

in a format readily communicated to the
recipient. For purposes of this
paragraph (c), information is readily
communicated to the recipient if it is
accessible as a single file by means of
commonly available hardware and
software, and if the electronically
delivered document is organized in
substantially the same manner as would
be required for a paper document with
respect to the order of presentation and
the relative prominence of information.
Where a table of contents is required,
the electronic document must either
include page numbers in the text or
employ a substantially equivalent cross-
reference or indexing method or tool;

(2) The requirements of paragraph (b)
of this section shall mean that such
information must be presented in a
manner reasonably calculated to draw
the recipient’s attention to the
information and accord it greater
prominence than the surrounding text;
and

(3) A complete paper version of the
document must be provided to the
recipient upon request.

(d) If graphic, image or audio material
is included in a document delivered to
a prospective or existing client or pool
participant, and such material cannot be
reproduced in an electronic filing, a fair
and accurate narrative description,
tabular representation or transcript of
the omitted material must be included
in the filed version of the document.
Inclusion of such material in a
Disclosure Document shall be subject to
the requirements of § 4.24(v) in the case
of pool Disclosure Documents, and
§4.34(n) in the case of commodity
trading advisor Disclosure Documents.

3. Section 4.2 paragraph (a) is
proposed to be revised to read as
follows:

§4.2 Requirements as to filing.

(a) All material filed with the
Commission under this part 4 must be
filed with the Commission at its
Washington, D.C. office (Att: Special
Counsel, Front Office Audit Unit,
Division of Trading and Markets,
C.F.T.C., 1155 21st Street N.W.,
Washington, D.C. 20581). Disclosure
Documents may be filed at an electronic
mail address for the Commission, as

designated by the Commission.
* * * * *

Subpart B—Commodity Pool
Operators

4. Section 4.21, paragraph (b) is
proposed to be revised to read as
follows:

§4.21 Required delivery of pool
Disclosure Document.
a * X *

(b) The commodity pool operator may
not accept or receive funds, securities or
other property from a prospective
participant unless the pool operator first
receives from the prospective
participant an acknowledgment signed
and dated by the prospective participant
stating that the prospective participant
received a Disclosure Document for the
pool. Where a Disclosure Document is
delivered to a prospective pool
participant by electronic means, in lieu
of a manually signed and dated
acknowledgment the pool operator may
establish receipt by electronic means
approved by the Commission, Provided,
however, That the requirement of
§4.23(a)(3) to retain the
acknowledgment specified in this
paragraph (b) applies equally to such
substitute evidence of receipt, which
must be retained either in hard copy
form or in another form approved by the
Commission.

5. Section 4.26, paragraph (d) is
proposed to be revised to read as
follows:

8§4.26 Use, amendment and filing of
Disclosure Document.

a * X *

b * X *

(C) * * *

(d) Except as provided by §4.8:

(1) The commodity pool operator
must file with the Commission two
copies of the Disclosure Document for
each pool that it operates or that it
intends to operate not less than 21
calendar days prior to the date the pool
operator first intends to deliver the
Document to a prospective participant
in the pool; Provided, however, that a
pool operator electing to file
electronically pursuant to §4.2(a) must
file a single copy of the Disclosure
Document; and

(2) The commodity pool operator
must file with the Commission two
copies of all subsequent amendments to
the Disclosure Document for each pool
that it operates or that it intends to
operate within 21 calendar days of the
date upon which the pool operator first
knows or has reason to know of the
defect requiring the amendment;
Provided, however, that a pool operator
electing to file electronically pursuant to
§4.2(a) must file a single copy of each
such amendment.

Subpart C—Commodity Trading
Advisors

6. Section 4.31, paragraph (b) is
proposed to be revised to read as
follows:

§4.31 Required delivery of Disclosure
Document to prospective clients.

(b) The commodity trading advisor
may not enter into an agreement with a
prospective client to direct the client’s
commodity interest account or to guide
the client’s commodity interest trading
unless the trading advisor first receives
from the prospective client an
acknowledgment signed and dated by
the prospective client stating that the
client received a Disclosure Document
for the trading program pursuant to
which the trading advisor will direct his
account or will guide his trading. Where
a Disclosure Document is delivered to a
prospective client by electronic means,
in lieu of a manually signed and dated
acknowledgment the trading advisor
may establish receipt by electronic
means approved by the Commission,
Provided, however, That the
requirement of § 4.33(a)(2) to retain the
acknowledgment specified in this
paragraph (b) applies equally to such
substitute evidence of receipt, which
must be retained either in hard copy
form or in another form approved by the
Commission.

7. Section 4.36, paragraph (d) is
proposed to be revised to read as
follows:

8§4.36 Use, amendment and filing of
Disclosure Document.

(b) * * *
(C) * * *

(d)(1) The trading advisor must file
with the Commission two copies of the
Disclosure Document for each trading
program that it offers or that it intends
to offer not less than 21 calendar days
prior to the date the trading advisor first
intends to deliver the Document to a
prospective client in the trading
program; Provided, however, that a
trading advisor electing to file
electronically pursuant to §4.2(a) must
file a single copy of the Disclosure
Document.

(2) The commodity trading advisor
must file with the Commission two
copies of all subsequent amendments to
the Disclosure Document for each
trading program that it offers or that it
intends to offer within 21 calendar days
of the date upon which the trading
advisor first knows or has reason to
know of the defect requiring the
amendment; Provided, however, that a
trading advisor electing to file
electronically pursuant to 8§ 4.2(a) must
file a single copy of each such
amendment.
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Issued in Washington, D.C. on August 19,
1996, by the Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 96-21674 Filed 8-26-96; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 730
[Docket No. 96N-0174]
RIN 0910-AA69

Food and Cosmetic Labeling;
Revocation of Certain Regulations;
Opportunity for Public Comment;
Extension of the Comment Period

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: The Food and Drug
Administration (FDA) is extending to
October 10, 1996, the comment period
on the proposal to revoke certain
cosmetic regulations that appear to be
obsolete. The proposed rule was
published in the Federal Register of
June 12, 1996 (61 FR 29708). The agency
is taking this action in response to a
request from a trade association. This
extension of the comment period is
intended to allow interested persons
additional time to submit comments to
FDA on the proposed revocation of
certain cosmetic regulations.

DATES: Written comments by October
10, 1996.

ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Corinne L. Howley, Center for Food
Safety and Applied Nutrition (HFS-24),
200 C St. SW., Washington, DC 20204,
202-205-4272.

SUPPLEMENTARY INFORMATION: In the
Federal Register of June 12, 1996 (61 FR
29708), FDA issued a proposed rule to
revoke certain regulations that appear to
be obsolete. These regulations were
identified by FDA as candidates for
revocation following a page-by-page
review of its regulations that the agency
conducted in response to the
Administration’s “Reinventing
Government” initiative. Interested
person were given until August 26,
1996, to comment on the proposed rule.

FDA received a request from a trade
association for an extension of the
comment period on the agency’s June
12, 1996, proposed revocation of part
730 of FDA'’s regulations (21 CFR part
730), on voluntary reporting of cosmetic
product experiences. The trade
association requested more time so that
the proposed action could be considered
by the association’s board of directors.
After careful consideration, FDA has
decided to extend the comment period
to October 10, 1996, to allow additional
time for the submission of comments on
whether it should revoke part 730. The
extension is only for comments on this
aspect of the proposed rulemaking.

Interested persons may, on or before
October 10, 1996, submit to Dockets
Management Branch (address above)
written comments regarding whether
part 730 should be revoked. Two copies
of any comments are to be submitted,
except that individuals may submit one
copy. Comments are to be identified
with the docket number found in
brackets in the heading of this
document. Received comments may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

Dated: August 21, 1996.

William B. Schultz,

Deputy Commissioner for Policy.

[FR Doc. 96-21818 Filed 8-26-96; 8:45 am]
BILLING CODE 4160-01-F

21 CFR Part 880
[Docket No. 85N-0285]

Medical Devices; Reclassification of
the Infant Radiant Warmer

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
reclassify the infant radiant warmer
from class Ill (premarket approval) into
class Il (special controls) based on new
information regarding the device. The
infant radiant warmer is a device
consisting of an infrared heating
element intended to maintain the
infant’s body temperature by means of
radiant heat. This document
summarizes the basis for the agency’s
findings that sufficient valid scientific
evidence is available to support
reclassification of the infant radiant
warmer and to establish special controls
to provide reasonable assurance of the
safety and effectiveness of the device.
This action implements the Medical
Device Amendments of 1976 (the
amendments) as amended by the Safe

Medical Devices Act of 1990 (the
SMDA).

DATES: Written comments by November
25, 1996. FDA proposes that any final
rule based on this proposal become final
30 days after publication in the Federal
Register.

ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Janet L. Scudiero, Center for Devices
and Radiological Health (HFZ-410),
Food and Drug Administration, 9200
Corporate Blvd., Rockville, MD 20850,
301-594-1287.

SUPPLEMENTARY INFORMATION:
Table of Contents
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l. Classification and Reclassification of
Devices Under the Medical Device
Amendments of 1976

Under section 513 of the Federal
Food, Drug, and Cosmetic Act (the act)
(21 U.S.C. 360c), as established by the
amendments (Pub. L. 94-295) and
amended by the SMDA (Pub. L. 101—
629), FDA must classify devices into
one of three regulatory classes: Class I,
class Il, or class Ill. FDA'’s classification
of a device is determined by the amount
of regulation necessary to provide
reasonable assurance of safety and
effectiveness of a device. Except as
provided in section 520(c) of the act (21
U.S.C. 360j(c)), FDA may not use
confidential information concerning a
device’s safety and effectiveness as a
basis for reclassification of the device
from class Il into class Il or class I.

Under the original 1976 act, devices
were to be classified into class | (general
controls) if there was information
showing that the general controls of the
act were sufficient to assure safety and
effectiveness; into class Il (performance
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standards) if there was insufficient
information showing that general
controls themselves would ensure safety
and effectiveness, but there was
sufficient information to establish a
performance standard that would
provide such assurance; and into class
Il (premarket approval) if there was
insufficient information to support
classifying a device into class | or class
Il and the device was a life-sustaining or
life-supporting device or was for a use
that is of substantial importance in
preventing impairment of human
health.

Most generic types of devices that
were on the market before the date of
the original 1976 amendments (May 28,
1976) (generally referred to as
preamendments devices) have been
classified by FDA under the procedures
set forth in section 513(c) and (d) of the
act through the issuance of classification
regulations into one of these three
regulatory classes. Under sections 513(c)
and (d) of the act, FDA secures expert
panel recommendations on the
appropriate device classifications for
generic types of devices. FDA then
considers the panel’s recommendations
and, through notice and comment
rulemaking, issues classification
regulations.

For those devices introduced into
interstate commerce for the first time
after May 28, 1976, the device is
classified through the premarket
notification process under section
510(k) of the act (21 U.S.C. 360(Kk)).
Those devices that FDA finds to be
substantially equivalent to a classified
preamendments generic type of device
are thereby classified in the same class
as the predicate preamendments device.

Reclassification of classified
preamendments devices is governed by
section 513(e) of the act. This section
provides that FDA may, by rulemaking,
reclassify a device (in a proceeding that
parallels the initial classification
proceeding) based on “new
information.” The reclassification can
be initiated by FDA or by the petition
of an interested person.

The term ““new information,” as used
in section 513(e) of the act, includes
information developed as a result of a
reevaluation of the data before the
agency when a device was originally
classified, as well as information not
presented, not available, or not
developed at that time. (See, e.g.,
Holland Rantos v. United States
Department of Health, Education, and
Welfare, 587 F.2d 1173, 1174 n.1 (D.C.
Cir. 1978); Upjohn v. Finch, 422 F.2d
944 (6th Cir. 1970); Bell v. Goddard, 366
F.2d 177 (7th Cir. 1966).)

Reevaluation of the data previously
before the agency is an appropriate basis
for subsequent regulatory action where
the reevaluation is made in light of
changes in ‘““medical science.” (See
Upjohn v. Finch, supra, 422 F.2d at
951.) However, regardless of whether
data before the agency are past or new
data, the ““new information” on which
any reclassification is based is required
to consist of ““valid scientific evidence,”
as defined in section 513(a)(3) of the act
and 21 CFR 860.7(c)(2). FDA relies upon
“valid scientific evidence” in the
classification process to determine the
level of regulation for devices. For the
purpose of reclassification, the valid
scientific evidence upon which the
agency relies must be publicly available.
Publicly available information excludes
trade secret and/or confidential
commercial information, e.g., the
contents of premarket approval
applications (PMA’s). (See section
520(c) of the act, (21 U.S.C. 360j(c).)

I1. Reclassification Under the Safe
Medical Devices Act of 1990

The SMDA further amended the act to
change the definition of a class Il
device. Under the SMDA, class Il
devices are those devices for which
there is insufficient information to show
that general controls themselves will
ensure safety and effectiveness, but
there is sufficient information to
establish special controls to provide
such assurance, including the issuance
of a performance standard, postmarket
surveillance, patient registries,
development and dissemination of
guidelines, and other appropriate
actions necessary to provide reasonable
assurance of the safety and effectiveness
of the device. Thus, the definition of a
class Il device was changed from
“performance standards’ to ‘“‘special
controls.”

I11. History of the Proceedings

In the Federal Register of August 24,
1979 (44 FR 49873), FDA published a
proposed rule to classify the infant
radiant warmer into class Ill. The
preamble included the classification
recommendation of the General Hospital
and Personal Use Devices Panel (the
panel). The panel’s recommendation
included a summary of the reasons why
the device should be subject to
premarket approval and identified
certain risks to health presented by the
device, including electrical shock,
possible eye damage due to long-term
exposure to infrared radiation, patient
injury, hospital staff burns, insensible
water loss, and hyperthermia or
hypothermia. The panel also
recommended that a high priority for

the application of section 515(b) of the
act (21 U.S.C. 360e)(premarket approval
requirement) be assigned to the infant
radiant warmer.

In the Federal Register of October 21,
1980 (45 FR 69694), FDA published a
final rule classifying the infant radiant
warmer into class Il (21 CFR 880.5130).
Concern for possible long-term effects of
infrared radiation on the skin and eyes
of infants was the sole reason for
classifying the device into class Ill. FDA
believed that the other risks to health
identified in the proposed rule could be
addressed by labeling or by a standard.

In the Federal Register of September
6, 1983 (48 FR 40272), FDA published
a notice of intent to initiate proceedings
to require premarket approval of 13
preamendments class Il devices
assigned a high priority by FDA for the
application of premarket approval
requirements. Among other things, the
notice described the factors FDA
considered in establishing priorities for
initiating proceedings under section
515(b) of the act for issuing final rules
requiring preamendments class |11
devices to have approved PMA’s or
product development protocols (PDP’s)
which have been declared completed.
Using these factors, FDA concurred with
the panel’s recommendation that the
infant radiant warmer should be subject
to a high priority for initiating a
proceeding to require premarket
approval.

In the Federal Register of January 15,
1986 (51 FR 1910), FDA published a
proposed rule to require filing of a PMA
or a notice of completion of a PDP for
the infant radiant warmer. In
accordance with section 515(b) of the
act and 21 CFR 860.132, FDA also
announced an opportunity for interested
persons to request a change in
classification of the device based on
new information. FDA identified the
following potential risks to health
associated with the use of infant radiant
warmers: Insensible water loss, special
risk group infants with very low birth
weight, hypothermia and hyperthermia,
damage to the eyes and skin, increased
oxygen consumption, operator error,
and other safety risks common to many
devices (e.g., electric shock, inadequate
stability, and burns to the user).

On January 30, 1986, the Health
Industries Manufacturers Association
submitted a petition (Ref. 1) to reclassify
the infant radiant warmer from class Il
into class Il. The petition was submitted
under section 513(e) of the act.
Consistent with the act and the
regulations, FDA referred the petition to
the panel for its recommendation on the
requested change in classification.
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On May 21, 1986, during a meeting by
teleconference, the panel unanimously
recommended that the infant radiant
warmer be reclassified from class Il into
class Il and that any change in
classification not take effect until the
effective date of a performance standard
for the generic type of device
established under section 514 of the act
(21 U.S.C. 360d) (Ref. 2 at p. 75).

In the Federal Register of May 27,
1987 (52 FR 19735), FDA published a
notice of intent to initiate a proceeding
to reclassify the infant radiant warmer
from class Il into class Il. Subsequent
to that notice, FDA determined that the
deliberations of the 1986 panel were
incomplete and that another panel
meeting was necessary to allow the
panel to address specific
recommendations and issues concerning
the reclassification of the infant radiant
warmer (Ref. 2 at pp. 54 and 65). This
additional panel meeting was held on
May 11, 1994. A summary of the panel’s
recommendation is set forth below.

IV. Device Description

FDA is proposing the following
device description based on the panel’s
recommendation and the agency’s
review.

The infant radiant warmer is a device
consisting of an infrared heating
element intended to be placed over an
infant to maintain the infant’s body
temperature by means of radiant heat.
The device may also contain a
temperature monitoring sensor, a heat
output control mechanism, and an
alarm system (infant temperature,
manual mode if present, and failure
alarms) to alert operators of a
temperature condition over or under the
set temperature, manual mode time
limits, and device component failure,
respectively. The device may be placed
over a pediatric hospital bed or it may
be built into the bed as a complete unit.

V. Recommendation of the Panel

In the public meeting held on May 11,
1994, the panel unanimously affirmed
its previous recommendation that the
infant radiant warmer should be
reclassified from class Ill into class 1l
(Ref. 3), and that the appropriate special
control is a voluntary standard. The
panel identified the Association for the
Advancement of Medical
Instrumentation (AAMI) voluntary
standard for infant radiant warmers as
the special control for the infant radiant
warmer (Ref. 4).

The panel further recommended the
following restrictions on the use of the
device: A prescription statement in the
labeling of the device that restricts the
device to use only upon the order of a

physician, only in health care facilities,
and only by persons with specific
training and experience in the use of the
device.

VI. Summary of the Reasons for the
Recommendation

The panel gave the following reasons
in support of its recommendation to
reclassify the infant radiant warmer
from class Il into class II:

1. General controls by themselves are
insufficient to provide reasonable
assurances of the safety and
effectiveness of the device.

2. There is sufficient publicly
available information to establish
special controls to provide reasonable
assurance of the safety and effectiveness
of the device for its intended use.

3. An existing voluntary standard
(Ref. 4) is the special control
recommended by the panel.

4. There is sufficient publicly
available information to demonstrate
that the device is not potentially
hazardous to the life, health, or well-
being of the infant. The panel identified
no new risks to health associated with
the use of the device and determined
that some of the previously identified
potential risks to health are no longer
risks or are no longer serious risks (Ref.
3 at p. 225). Thus, the probable benefits
to health of the device outweigh any
probable risks to health.

The panel believes that the current
and any subsequent manufacturers of
the infant radiant warmer can comply
with this voluntary standard, that FDA
can ensure the safety and effectiveness
of the device made by new
manufacturers through the premarket
notification procedures under section
510(k) of the act, and that a regulatory
level of class Il is unnecessary.

VII. Risks to Health

When the infant radiant warmer was
proposed for classification into class Il
in 1979, the panel identified certain
risks to health that they believed the
device presented. The risks to health
were identified as electrical shock,
possible eye damage, patient injury,
hospital staff burns, insensible water
loss, and hyperthermia or hypothermia
(44 FR 49873 at 49874). When the
device was classified into class Il in
1980, FDA identified concern for
possible delayed long-term effects of
infrared radiation on the skin and eyes
of infants as the only risk to health
presented by the device. FDA also
determined that the other risks to health
identified in the proposed rule could be
addressed by labeling or by a standard
(45 FR 69694). Subsequently, in 1986,
the agency identified increased oxygen

consumption as another potential risk to
health associated with the use of the
device (51 FR 1910).

Based on the review of the new data
and information contained in the
petition and the panel members’
personal knowledge of and experience
with the device, the panel on May 11,
1994, agreed that all the potential risks
to health (insensible water loss; special
risk group, very low birth weight
infants; hyperthermia and hypothermia;
possible eye and skin damage; and
increased oxygen consumption)
associated with the use of the infant
radiant warmer could be controlled by
special controls (Ref. 3). The panel also
believed that the general risks to health
(operator error, electric shock,
inadequate device stability, and burns to
operators) could also be addressed by
special controls.

On the basis of its review and the
panel’s recommendation, FDA now
believes that the use of the infant
radiant warmer for maintaining an
infant’s body temperature does not
present a potential unreasonable risk of
illness and injury, and that special
controls would provide reasonable
assurance of the safety and effectiveness
of the device. In addition to the AAMI
standard, FDA has also incorporated the
panel’s labeling recommendation as
special controls for this device.

VIII. Summary of the Data Upon Which
the Proposed Recommendation is Based

A. Insensible Water Loss

An increased rate of insensible water
loss is the principle, well-documented
risk to health associated with the use of
infant radiant warmers (Refs. 5 and 6).
Insensible water loss is the continuous
and usually imperceptible loss of water,
mainly from the skin, that occurs to
some extent in all newborn infants. It is
a well recognized condition of
prematurity, its severity being inversely
related to birth weight (Ref. 7). Other
factors that contribute to insensible
water loss in neonates include: IlIness;
environmental temperature and
humidity; and other therapies,
especially phototherapy and respiratory
support (Ref. 5). Insensible water loss is
also associated with the use of
incubators (Refs. 5 through 7).

Bell (Ref. 6) evaluated four studies
(Refs. 8 through 11), which reported
increased rates of insensible water loss
of 40 to 190 percent during the use of
radiant warmers compared to the use of
incubators. He determined that the
variations in the increased rates of
insensible water loss are related to the
experimental conditions of the
investigations (mainly the different
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weighing methods used in the studies).
Bell concluded that insensible water
loss in infants under infant radiant
warmers without phototherapy is 40 to
100 percent higher than in infants in
incubators.

Increased insensible water loss places
an infant at a risk of dehydration and
electrolyte imbalance and potentially
interferes with the infant’s
thermoregulation. Because both
underestimation and overestimation of
fluid and electrolyte requirements can
have serious consequences to infants,
especially to low birth weight infants,
guidance for parenteral fluid and
electrolyte administration was needed.
Since the infant radiant warmer was
classified in 1980, several guidances
which include recommendations for
parenteral fluid and electrolyte
administration have been developed for
premature and term infants (Refs. 6, 12,
and 13).

The use of plastic heat shielding with
infant radiant warmers has been
reported to reduce insensible water loss
(Refs. 14 through 17). However, this
practice is not without risks, including
both underheating and overheating of
infants (Refs. 2 and 18). The panel
agreed that the use of heat shielding
should be at the discretion of the
informed physician (Ref. 2).

Although an increased rate of
insensible water loss is a risk to health
in the use of the infant radiant warmer,
it can be managed by careful monitoring
of the infant and administration of
parenteral or oral electrolyte therapy
when necessary. The new parenteral
fluid and electrolyte therapy guidances
minimize this risk to health and support
the use of infant radiant warmers in the
management of critically ill infants to
whom continual access by health
professionals is essential.

The panel believed that this risk to
health is a well-understood risk
associated with the use of the infant
radiant warmer and that it is related to
both the prematurity of the infant and
the open bed design of the device (Ref.
3). The panel agreed that this risk to
health is clinically manageable and that
it could be controlled by special
controls.

B. Special Risk Group—Very Low Birth
Weight Infants

To survive, very low birth weight
infants, weighing 1,500 grams or less,
require aggressive diagnostic and
therapeutic procedures, such as
emergency resuscitation, tracheal
intubation, placement of catheters and
needles, and blood sampling (Ref. 1).
The use of infant radiant warmers has
allowed essential access to the infants

for the performance of these necessary
procedures while providing effective
warming. This is particularly important
immediately after birth, during the first
days of life, and for the care of critically
ill premature infants.

Very low birth weight infants are
especially susceptible to increased rates
of insensible water loss because of their
larger surface area to mass ratio, higher
body water content, and the thinner
epidermal barrier of their skin (Refs. 2
(at pp. 56 and 57), 5, and 13). The
advances in parenteral fluid and
electrolyte therapy since 1980 provide
specific guidance to minimize this risk
for very low birth weight infants (Refs.
6, 12, and 13).

The panel believed that this potential
risk to health is not a risk related to the
device, but that it is related to the
prematurity of the infants (Ref. 3). The
panel stated that the use of the infant
radiant warmer has made the care of
these infants more manageable, and the
panel commented that now even smaller
premature infants than in 1986 are
successfully treated in infant radiant
warmers. The panel believed that this
risk can be controlled through special
controls.

C. Damage to the Eyes

Infant radiant warmers operate by
directing invisible infrared radiation
(IR) from an overhead heater to the
infant’s body. The magnitude and
spectral characteristics of the IR are
controlled by the design of the device
and are important in assessing the
potential risk of exposure to IR.

During its classification deliberations
in 1979, the panel considered infant
radiant warmer performance data
developed for FDA under a contract
(Ref. 19). However, that data did not
sufficiently address the panel’s concern
about the possibility of adverse effects
on the eyes of infants resulting from
long-term exposure to IR. The petition
reported new performance data on five
radiant warmers (Ref. 1). The new data
provided measurements for individual
wavelength regions of the
electromagnetic spectrum, including the
ultraviolet (200 to 400 nanometers
(nm)), visible (400 to 760 nm), and IR—
A (760 to 1,400 nm) wavelength regions,
and for the 1,400 to 4,500 nm
wavelength region which includes the
IR-B (1,400 to 3,000 nm) wavelength
region and the 3,000 to 4,500 nm
portion of the IR-C wavelength region
(the IR—C wavelength region extends
from 3,000 to 100,000 nm). The petition
also reported total irradiance, including
irradiance for wavelengths extending
beyond 4500 nm obtained by another
measurement method. The IR-A

wavelength region is associated with the
potential for damage to the lens and
retina of the eye. The IR-B and IR-C
wavelength regions are associated with
the potential for thermal damage to the
cornea of the eye.

All the infant radiant warmers
emitted IR primarily in the IR-B and IR-
C wavelength regions (Ref. 1). No
ultraviolet radiation and negligible
visible radiation (nondetectable to 0.026
milliwatt per square centimeter (mW/
cm?2)) was detected. The range of
maximum IR-A irradiance was 0.103 to
3.463 mW/cmz2, and the range of
maximum total irradiance was 39.2 to
60.3 mW/cmz2. These maximum
irradiances were obtained at full power
and at high line voltage (130 volts). At
lower heater power levels,
proportionately more of the IR is from
the IR-C wavelength region.

In clinical use, however, infant
radiant warmers are rarely operated at
full power and at high line voltage (Ref.
1). The total irradiances necessary to
maintain the desired infant skin
temperature typically range from 12 to
25 mW/cmz2, and typical IR-A
irradiances are less than 1.0 mW/cmz2.
Engel et al. reported mean total
irradiances of less than 10 mW/cm2 and
17.1 mW/cmz2 for the warming of two
groups of critically ill premature infants
(Refs. 20 and 21); in general, the smaller
infants required higher irra