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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Docket No. 96—ACE-12]

Amendment to Class E Airspace, Knob
Noster, MO

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends the Class
E airspace area at Whiteman AFB, Knob
Noster, MO. A review of military
Standard Instrument Approach
Procedures (SIAP) requires an increase
in the size of controlled airspace from

6 miles to 7 miles in order to contain
Instrument Flight Rules (IFR) operations
at Whiteman AFB. The effect of this rule
is to provide additional controlled
airspace for aircraft executing the SIAPs
at Whiteman AFB.

DATES: Effective date: December 5, 1996.

Comment date: Comments must be
received on or before September 20,
1996.

ADDRESSES: Send comments regarding
the rule in triplicate to: Manager,
Operations Branch, Air Traffic Division,
ACE-530, Federal Aviation
Administration, Docket Number 96—
ACE-12, 601 East 12th St., Kansas City,
MO 64106.

The official docket may be examined
in the Office of the Assistant Chief
Counsel for the Central Region at the
same address between 9:00 a.m. and
3:00 p.m., Monday through Friday,
except federal holidays.

An informal docket may also be
examined during normal business hours
in the Air Traffic Division at the same
address listed above.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Operations Branch, ACE-530C, Federal

Aviation Administration, 601 East 12th
Street, Kansas City, MO 64106;
telephone: (816) 426—3408.
SUPPLEMENTARY INFORMATION: The FAA
has reviewed the controlled airspace at
Whiteman AFB, Knob Noster, MO. The
existing 6-mile radius area is not
sufficient to contain IFR operations at
Whiteman AFB. The amendment to
Class E airspace at Knob Noster, MO,
will provide additional controlled
airspace to segregate aircraft operating
under Visual Flight Rules (VFR) from
aircraft operating under Instrument
Flight Rules (IFR) procedures while
arriving or departing the airport. The
area will be depicted on appropriate
aeronautical charts thereby enabling
pilots to either circumnavigate the area,
continue to operate under VFR to and
from the airport, or otherwise comply
with IFR procedures. Class E airspace
areas extending from 700 feet or more
above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9C, dated August 17, 1995,
and effective September 16, 1995, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. The
amendment will enhance safety for all
flight operations by designating an area
where VFR pilots may anticipate the
presence of IFR aircraft at lower
altitudes, especially during inclement
weather conditions. A greater degree of
safety is achieved by depicting the area
on aeronautical charts. Unless a written
adverse or negative comment, or a
written notice of intent to submit an
adverse or negative comment is received
within the comment period, the
regulation will become effective on the
date specified above. After the close of
the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received,
confirming the date on which the final
rule will become effective. If the FAA
does receive an adverse or negative
comment within the comment period, or

written notice of intent to submit such
a comment, a document withdrawing
the direct final rule will be published in
the Federa Register, and a notice of
proposed rulemaking may be published
with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA/public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 96—ACE-12."” The postcard
will be date stamped and returned to the
commenter.
Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
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implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a ‘‘significant
rule’” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, the Federal Aviation
Administration amends part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) as follows:

PART 71—AMENDED

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE MO E5 Knob Noster, MO [Revised]
Knob Noster, Whiteman AFB, MO

(lat. 38°43'49"" N., long. 93°32'53" W.)

That airspace extending upward from 700
feet above the surface within a 7-mile radius
of Whiteman AFB and within 1.8 miles each
side of the Whiteman ILS localizer south
course, extending from the 7-mile radius to
9.7 miles south of the AFB.

* * * * *

Issued in Kansas City, MO, on July 23,
1996.

Jack L. Skelton,

Acting Manager, Air Traffic Division Central
Region.

[FR Doc. 96—20005 Filed 8-5-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Docket No. 96-ACE—-6]

Amendment to Class E Airspace,
Boone, IA

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This rule amends the Class E
airspace area at Boone Municipal
Airport, Boone, IA. The effect of this
rule is to provide additional controlled
airspace for aircraft executing the new
Standard Instrument Approach
Procedure (SIAP) at Boone Municipal
Airport and departing aircraft to
transition into controlled airspace.
EFFECTIVE DATE: 0901 UTC August 30,
1996.
FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Operations Branch, ACE-530C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, MO 64016,
telephone: (816) 426—3408.
SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on June 11, 1996 (61 FR 29472).
The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
August 30, 1996. No adverse comments
were received, and thus this notice
confirms that this final rule will become
effective on that date.

Issued in Kansas City, MO, on July 16,
1996.
Herman J. Lyons, Jr.,
Manager, Air Traffic Division, Central Region.
[FR Doc. 96-20004 Filed 8-5-96; 8:45 am]
BILLING CODE 4910-13-M

[Docket No. 96-ACE-10]

Amendment to Class E Airspace,
Seward, NE

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends the Class
E airspace area at Seward Municipal
Airport, Seward, NE. The Federal

Aviation Administration has developed
Standard Instrument Approach
Procedures (SIAP) based on the Non-
directional Radio Beacon (NDB) which
has made this change necessary. The
effect of this rule is to provide
additional controlled airspace for
aircraft executing the new SIAP at
Seward Municipal Airport.

DATES: Effective date: October 25, 1996.

Comment date: Comments must be
received on or before September 6,
1996.

ADDRESSES: Send comments regarding
the rule in triplicate to: Manager,
Operations Branch, Air Traffic Division,
ACE-530, Federal Aviation
Administration, Docket Number 96—
ACE-10, 601 East 12th ST., Kansas City,
MO 64106.

The official docket may be examined
in the Office of the Assistant Chief
Counsel for the Central Region at the
same address between 9:00 a.m. and
3:00 p.m., Monday through Friday,
except federal holidays.

An informal docket may also be
examined during normal business hours
in the Air Traffic Division at the same
address listed above.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Operations Branch, ACE-530C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, MO 64106:
telephone: (816) 426—-3408.
SUPPLEMENTARY INFORMATION: The FAA
has developed Standard Instrument
Approach Procedures (SIAP) utilizing
the Non-Directional Radio Beacon
(NDB) at Seward Municipal Airport,
Seward, NE. The amendment to Class E
airspace at Seward, NE, will provide
additional controlled airspace to
segregate aircraft operating under Visual
Flight Rules (VFR) from aircraft
operating under Instrument Flight Rules
(IFR) procedures while arriving or
departing the airport. The area will be
depicted on appropriate aeronautical
charts thereby enabling pilots to either
circumnavigate the area, continue to
operate under VFR to and from the
airport, or otherwise comply with IFR
procedures. Class E airspace areas
extending from 700 feet or more above
the surface of the earth are published in
paragraph 6005 of FAA Order 7400.9C,
dated August 17, 1995, and effective
September 16, 1995, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
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negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. The
amendment will enhance safety for all
flight operations by designating an area
where VFR pilots may anticipate the
presence of IFR aircraft at lower
altitudes, especially during inclement
weather conditions. A greater degree of
safety is achieved by depicting the area
on aeronautical charts. Unless a written
adverse or negative comment, or a
written notice of intent to submit an
adverse or negative comment is received
within the comment period, the
regulation will become effective on the
date specified above. After the close of
the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received,
confirming the date on which the final
rule will become effective. If the FAA
does receive an adverse or negative
comment within the comment period, or
written notice of intent to submit such
a comment, a document withdrawing
the direct final rule will be published in
the Federal Register, and a notice of
proposed rulemaking may be published
with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA/public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 96—ACE-10."” The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, the Federal Aviation
Administration amends Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) as follows:

PART 71—AMENDED

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., P. 389; 14 CFR 11.69.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

[Amended]

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE NE E5 Seward, NE [Revised]

Seward Municipal Airport, NE

(Lat. 40°51'55" N., long. 97°06'34" W.)
Seward NDB

(Lat. 40°51'54" N., long. 97°06'22" W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Seward Municipal Airport and
within 4 miles each side of the 166° bearing
from the Seward NDB extending from the
6.4-mile radius to 14 miles southeast of the
NDB and 4 miles each side of the 359°
bearing from Seward NDB extending from the
6.4-mile radius to 13 miles north of the NDB.

* * * * *

Issued in Kansas City, MO, on July 16,
1996.

Herman J. Lyons, Jr.,

Manager, Air Traffic Division Central Region.
[FR Doc. 96—20003 Filed 8-5-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Docket No. 96-ACE-11]

Amendment to Class E Airspace, Sioux
City, IA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends the Class
E airspace area at Sioux Gateway
Airport, Sioux City, IA. The Federal
Aviation Administration has developed
Standard Instrument Approach
Procedures (SIAP) based on the Global
Positioning System (GPS) and the Non-
directional Radio Beacon (NDB) which
has made this change necessary. The
effect of this rule is to provide
additional controlled airspace for
aircraft executing the new SIAP at Sioux
Gateway Airport.

DATES: Effective date: October 25, 1996.

Comment date: Comments must be
received on or before September 6,
1996.

ADDRESSES: Send comments regarding
the rule in triplicate to: Manager,
Operations Branch, Air Traffic Division,
ACE-530, Federal Aviation
Administration, Docket Number 96—
ACE-11, 601 East 12th St., Kansas City,
MO 64106.

The official docket may be examined
in the Office of the Assistant Chief
Counsel for the Central Region at the
same address between 9:00 a.m. and
3:00 p.m., Monday through Friday,
except federal holidays.
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An formal docket may also be
examined during normal business hours
in the Air Traffic Division at the same
address listed above.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Operations Branch, ACE-530C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64106:
telephone: (816) 426—-3408.
SUPPLEMENTARY INFORMATION: The FAA
has developed Standard Instrument
Approach Procedures (SIAP) utilizing
the Global Positioning System (GPS)
and the Non-directional Radio Beacon
(NDB) at the Sioux Gateway Airport,
Sioux City, IA. The amendment to Class
E airspace at Sioux City, IA, will
provide additional controlled airspace
to segregate aircraft operating under
Visual Flight Rules (VFR) from aircraft
operating under Instrument Flight Rules
(IFR) procedures while arriving or
departing the airport. The area will be
depicted on appropriate aeronautical
charts thereby enabling pilots to either
circumnavigate the area, continue to
operate under VFR to and from the
airport, or otherwise comply with IFR
procedures. Class E airspace areas
extending from 700 feet or more above
the surface of the earth are published in
paragraph 6005 of FAA Order 7400.9C,
dated August 17, 1995, and effective
September 16, 1995, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. The
amendment will enhance safety for all
flight operations by designating an area
where VFR pilots may anticipate the
presence of IFR aircraft at lower
altitudes, especially during inclement
weather conditions. A greater degree of
safety is achieve by depicting the area
on aeronautical charts. Unless a written
adverse or negative comment, or a
written notice of intent to submit an
adverse or negative comment is received
within the comment period, the
regulation will become effective on the
date specified above. After the close of
the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received,
confirming the date on which the final
rule will become effective. If the FAA

does receive an adverse or negative
comment within the comment period, or
written notice of intent to submit such

a comment, a document withdrawing
the direct final rule will be published in
the Federal Register, and a notice of
proposed rulemaking may be published
with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 96—ACE-11."” The postcard
will be date stamped and returned to the
commenter.
Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and

unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, | certify that this
regulation (1) is not a ““significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, the Federal Aviation
Administration amends Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) as follows:

PART 71—[AMENDED]

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.).

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE IA E5 Sioux City, 1A [Revised]

Sioux City, Sioux Gateway Airport, IA

(lat. 42°24'09" N., long. 96°23'04" W.)
Sioux City VORTAC

(lat. 42°20'40" N., long. 96°19'25" W.)
Gateway NDB

(lat. 42°24'29" N., long. 96°23'09" W.)

That airspace extending upward from 700
feet above the surface within a 7-mile radius
of Sioux Gateway Airport and within 3 miles
each side of the 139° degree radial of the
Sioux City VORTAC extending from the 7-
mile radius to 17.8 miles southeast of the
VORTAC and within 3 miles each side of the
319° radial of the Sioux City VORTAC
extending from the 7-mile radius to 25.3
miles northwest of the VORTAC and 2 miles
each side of the 260° bearing from the Sioux
Gateway Airport extending from the 7-mile
radius to 9.2 miles north of the airport.
* * * * *

ACE IA E4 Sioux City, 1A [Revised]
Sioux City, Sioux Gateway Airport, |1A
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(lat. 42°24'09" N., long. 96°23'04" W.)
Sioux City VORTAC

(lat. 42°20'40" N., long. 96°19'25" W.)
Gateway NDB

(lat. 42°24'29" N., long. 96°23'09" W.)

That airspace extending upward from the
surface within 2.2 miles each side of the 140°
radial of the Sioux City VORTAC extending
from the 4.3-mile radius of the Sioux
Gateway Airport to 5.3 miles southeast of the
VORTAC and 2.5 miles each side of the 170°
bearing from the Gateway NDB extending
from the 4.3-mile radius of the Sioux
Gateway Airport to 7 miles south of the NDB.
This Class E airspace area is effective during
the specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport/Facility Directory.

* * * * *

Issued in Kansas City, MO, on July 16,
1996.

Herman J. Lyons, Jr.,

Manager, Air Traffic Division Central Region.
[FR Doc. 96—20002 Filed 8-5-96; 8:45 am]
BILLING CODE 4910-13-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 211
[Release No. SAB 97]

Staff Accounting Bulletin No. 97

AGENCY: Securities and Exchange
Commission.

ACTION: Publication of Staff Accounting
Bulletin.

SUMMARY: The interpretations in this
staff accounting bulletin express the
views of the staff regarding the
inappropriate application of Staff
Accounting Bulletin No. 48, Transfers of
Nonmonetary Assets by Promoters or
Shareholders, to purchase business
combinations consummated just prior to
or concurrent with an initial public
offering, and the identification of an
accounting acquirer in accordance with
APB Opinion No. 16, Business
Combinations, for purchase business
combinations involving more than two
entities.

EFFECTIVE DATE: July 31, 1996.

FOR FURTHER INFORMATION CONTACT:
Brian Heckler, Office of the Chief
Accountant (202—942-4400), or Douglas
Tanner, Division of Corporation Finance
(202-942-2960), Securities and
Exchange Commission, 450 Fifth Street,
N.W., Washington, D.C. 20549.
SUPPLEMENTARY INFORMATION: The
statements in staff accounting bulletins
are not rules or interpretations of the
Commission, nor are they published as
bearing the Commission’s official

approval. They represent interpretations
and practices followed by the Division
of Corporation Finance and the Office of
the Chief Accountant in administering
the disclosure requirements of the
Federal securities laws.

Dated: July 31, 1996.
Margaret H. McFarland,
Deputy Secretary.

PART 211—[AMENDED]

Accordingly, Part 211 of Title 17 of
the Code of Federal Regulations is
amended by adding Staff Accounting
Bulletin No. 97 to the table found in
Subpart B.

Staff Accounting Bulletin No. 97

The staff hereby adds Item 8 and
Question 2 to Item 2 to Section A of
Topic 2 of the Staff Accounting Bulletin
Series. Item 8 of Topic 2:A provides
guidance regarding the applicability of
SAB No. 48 to purchase business
combinations just prior to or concurrent
with an initial public offering. Question
2 of Topic 2:A(2) provides the staff’s
views regarding the identification of an
accounting acquirer in a business
combination involving more than two
entities.

TOPIC 2: BUSINESS COMBINATIONS

* * * * *

A. Purchase Method

* * * * *

8. Business Combinations Prior to an
Initial Public Offering

Facts: Two or more businesses
combine in a single combination just
prior to or contemporaneously with an
initial public offering.

Question 1: Does the guidance in SAB
Topic 5:G (SAB No. 48) apply to
business combinations entered into just
prior to or contemporaneously with an
initial public offering?

Interpretive Response: No. The
guidance in SAB Topic 5:G is intended
to address the transfer, just prior to or
contemporaneously with an initial
public offering, of nonmonetary assets
in exchange for a company’s stock. The
guidance in SAB Topic 5:G is not
intended to modify the requirements of
APB Opinion No. 16, “Business
Combinations” (APB Opinion 16).1
Accordingly, the staff believes that the
combination of two or more businesses
should be accounted for in accordance

1The provisions of APB Opinion 16 apply to
transactions involving the transfer of net assets as
well as the acquisition of stock of a corporation.
This guidance does not address the accounting for
joint ventures or leveraged buy-out transactions as
discussed in EITF Issue No. 88-16.

with APB Opinion 16 and its
interpretations.2

Paragraphs 46 through 48 of APB
Opinion 16 specify the conditions that
must be met for a business combination
to be recorded using the pooling-of-
interests method of accounting. If the
business combination fails to meet any
of the conditions for the pooling-of-
interests method of accounting, APB
Opinion 16 requires the combination to
be recorded as the acquisition of one or
more entities by an acquiring entity
using the purchase method.3

* * * * *

2. Determination of the Acquiring
Corporation

* * * * *

Question 2

Facts: Three or more substantive
operating entities combine in a single
business combination effected by the
issuance of stock. The combination
occurs just prior to or
contemporaneously with an initial
public offering and does not meet the
criteria in APB Opinion No. 16,
“Business Combinations,” (APB
Opinion 16) for the application of the
pooling-of-interests method of
accounting.!

Question: In the staff’s view, does
APB Opinion 16 require the
identification of an acquirer when three
or more entities combine in a single
transaction accounted for using the
purchase method of accounting?

Interpretive Response: Yes. The staff
believes that APB Opinion 16 requires
the identification of the acquiring entity
for all business combinations that are

2Except as otherwise provided below, the staff
will expect the provisions of this SAB to be applied
by registrants in all filings with the Commission
subsequent to the publication of this guidance. The
staff is aware that accounting practices regarding
the application of SAB Topic 5:G to business
combinations have varied in previous filings with
the Commission. Accordingly, the staff generally
will not object to the application of the guidance
in SAB Topic 5:G to business combinations entered
into just prior to, or contemporaneously with, an
initial public offering for which merger agreements
were executed by all of the combining companies
prior to the publication of this guidance and the
initial public offering is filed with the Commission
prior to September 30, 1996.

3 AICPA Accounting Interpretation No. 38 of APB
Opinion 16 states, ‘““‘when more than two companies
negotiate a combination which is contingent upon
the mutual agreement by the several companies to
the terms, the resulting combination is deemed to
be a single business combination regardless of the
number of companies involved. Each company
must meet all of the conditions of paragraphs 46—
48 if the combination is to be accounted for by the
pooling of interest method. . .if any condition in
paragraphs 46-48 is not met by any company, the
entire combination would be accounted for by the
purchase method.”

1See AICPA Accounting Interpretation No. 38 of
APB Opinion 16.
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required to be accounted for using the
purchase method of accounting.

When more than two entities are
involved in a purchase business
combination, the identification of the
acquiring entity may require rigorous
analysis when no single former
shareholder group obtains more than 50
percent of the outstanding shares of the
new entity following the transaction.
APB Opinion 16 states, ‘“‘presumptive
evidence of the acquiring corporation in
combinations effected by an exchange of
stock is obtained by identifying the
former common shareholder interests of
a combining company which either
retain or receive the larger portion of the
voting rights in the combined
corporation.” 2 Thus, even when no
single former shareholder group of the
combining entities individually obtains
more than a 50 percent ownership
interest in the new combined entity, the
staff believes that the shareholder group
receiving the largest ownership interest
in the combined company should be
presumed to be the acquirer unless
objective and verifiable evidence rebuts
that presumption and supports the
identification of a different shareholder
group as the acquirer for accounting
purposes.3
[FR Doc. 96-19901 Filed 8-5-96; 8:45 am]
BILLING CODE 8010-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 381
[Docket No. RM96-15-000]

Annual Update of Filing Fees

July 31, 1996.

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule; annual update of
Commission filing fees.

SUMMARY: In accordance with § 381.104
of the Commission’s regulations, the
Commission issues this update of its
filing fees. This document provides the
yearly update using data in the

2APB Opinion 16, paragraph 70.

3The accounting acquirer should provide its
financial statements for the periods specified in
Rules 3-01 and 3-02 of Regulation S—X. The
financial statements of each individually significant
acquired company should be presented pursuant to
the requirements of Rule 3-05 of Regulation S—X
and SAB No. 80. The presentation of pre-
acquisition combined financial statements of the
accounting acquirer and the acquired companies is
not appropriate for a transaction that is not
accounted for using the pooling-of-interests
method.

Commission’s Payroll Utilization
Reporting System to calculate the new
fees. The purpose of updating is to
adjust the fees on the basis of the
Commission’s costs for Fiscal Year
1995.

EFFECTIVE DATE: September 5, 1996.

FOR FURTHER INFORMATION CONTACT:

John Sotelo, Office of the Executive
Director and Chief Financial Officer,
Federal Energy Regulatory Commission,
888 First Street, N.E., Room 42—69,
Washington, D.C. 20426, (202) 219—-
2927.

SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of
this document in the Federal Register,
the Commission also provides all
interested persons an opportunity to
inspect or copy the contents of this
document during normal business hours
in Room 2A, 888 First Street, N.E.,
Washington, D.C. 20426.

The Commission Issuance Posting
System (CIPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and may be accessed
using a personal computer with a
modem by dialing (202) 208-1397 if
dialing locally or 1-(800) 856—3920 if
dialing long distance. To access CIPS,
set your communications software to
19200, 144000, 12000, 9600, 7200, 4800,
2400, or 1200 bps, full duplex, no
parity, 8 data bits, and 1 stop bit. The
full text of this document will be
available on CIPS indefinitely in ASCII
and WordPerfect 5.1 format for one year.
The complete text on diskette in
WordPerfect format may also be
purchased from the Commission’s copy
contractor, La Dorn Systems
Corporation, also located in Room 2A,
888 First Street, N.E., Washington, D.C.
20426.

The Federal Energy Regulatory
Commission (Commission) by its
designee the Executive director and
Chief Financial Officer? is issuing this
notice to update filing fees the
Commission assesses for specific
services and benefits provided to
identifiable beneficiaries. Pursuant to
§381.104 of the Commission’s
regulations, the Commission is
establishing updated fees on the basis of
the Commission’s Fiscal Year 1995
costs. The adjusted fees announced in
this notice are effective September 5,
1996. The new fee schedule is as
follows:

118 CFR 375.313(a).

Fees Applicable to the Natural

Gas Policy Act:

1. Petitions for rate approval
pursuant to 18 CFR
284.123(b)(2). (18 CFR
381.403) .ccvvriiieee e

Fees Applicable to General Ac-
tivities

1. Petition for issuance of a
declaratory order (except
under Part | of the Federal
Power Act). (18 CFR
381.302(a))

2. Review of a Department of

Energy remedial order:
Amount in Controversy

$0-9,999. (18 CFR
381.303(b))

$10,000-29,999. (18 CFR
381.303(b))
$30,000 or more. (18 CFR
381.303(a))

3. Review of a Department of

Energy denial of adjustment:
Amount in Controversy

$0-9,999. (18 CFR
381.304(b))

$10,000-29,999. (18 CFR
381.304(b))
$30,000 or more. (18 CFR
381.304(a))
4. Written legal interpretations
by the Office of General
Counsel. (18 CFR 381.305(a))
Fees Applicable to Natural Gas

Pipelines:

1. Pipeline certificate applica-
tions pursuant to 18 CFR
284.224. (18 CFR
381.207(b))

Fees Applicable to Cogenerators
and Small Power Producers:

1. Certification of qualifying
status as a small power
production facility. (18
CFR 381.505(a))

2. Certification of qualifying
status as a cogeneration fa-
cility. (18 CFR 381.505(a))

3. Applications for exempt
wholesale generator status.
(18 CFR 381.801)

List of Subjects in 18 CFR Part 381

Electric power plants, Electric
utilities, Natural gas, Reporting and
recordkeeping requirements.

Christie McGue,
Executive Director and Chief Financial
Officer.

In consideration of the foregoing, the
Commission amends Part 381, Chapter I,
Title 18, Code of Federal Regulations, as
set forth below.

$6,370

12,790

100

600

18,680

100

600

9,790

3,670

1,000

11,000

12,450

1,670

PART 381—FEES

1. The authority citation for Part 381
continues to read as follows:

Authority: 15 U.S.C. 717-717w; 16 U.S.C.
791-828c, 2601-2645; 31 U.S.C. 9701; 42
U.S.C. 7101-7352; 49 U.S.C. 60502; 49 App.
U.S.C. 1-85.
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§381.302 [Amended]

2. In §381.302, paragraph (a) is
amended by removing “$11,550” and
adding “$12,790" in its place.

§381.303 [Amended]

3. In §381.303, paragraph (a) is
amended by removing “$16,860’ and
adding ““$18,680” in its place.

§381.304 [Amended]

4. In §381.304, paragraph (a) is
amended by removing ““$8,840" and
adding “$9,790” in its place.

§381.305 [Amended]

5. In §381.305, paragraph (a) is
amended by removing “$3,310” and
adding ““3,670” in its place.

§381.403 [Amended]

6. Section 381.403 is amended by
removing “‘$5,740" and adding “$6,370"
in its place.

§381.505 [Amended]

7. In §381.505, paragraph (a) is
amended by removing “$9,930"" and
adding ““$11,000” in its place and by
removing “$11,240”" and adding
“$12,450" in its place.

§381.801 [Amended]

8. Section 381.801 is amended by
removing “$1,020” and adding “$1,670”
in its place.

[FR Doc. 96-19928 Filed 8-5-96; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF JUSTICE
Office of Justice Programs

28 CFR Part 29

[OJP No. 1081]

RIN 1121-AA38

Motor Vehicle Theft Prevention Act
Program Regulations

AGENCY: Office of Justice Programs,
Bureau of Justice Assistance. Justice.

ACTION: Final rule.

SUMMARY: The Bureau of Justice
Assistance is publishing a Final Rule to
implement the Motor Vehicle Theft
Prevention Act of 1994 (MVTPA) by
issuing regulations to establish a
national voluntary motor vehicle theft
prevention program. A Proposed Rule
for public comment was published in
the Federal Register on October 24,
1995. Under this program, motor vehicle
owners may sign a consent form and
obtain a program decal authorizing law
enforcement officers to stop their motor
vehicle if it is being driven under

certain specified conditions, and take
reasonable steps to determine whether
the vehicle is being operated with the
owner’s consent. There are two program
conditions proposed in this rule. Under
the first condition, the owner may
consent to have the car stopped if it is
operated between the hours of 1:00 a.m.
and 5:00 a.m. Under the second
condition, the owner may consent to
have the car stopped if it crosses, is
about to cross, or about to be
transported across a United States land
border, or if it enters a port. States and
localities may elect to participate in the
program solely at their option. The
MVTPA grants the Attorney General
authority to establish additional
conditions so long as consent from
program participants is obtained and a
separate design for program decals is
provided.

EFFECTIVE DATE: September 5, 1996.

FOR FURTHER INFORMATION CONTACT: Greg
Morris, Bureau of Justice Assistance,
Office of Justice Programs, Department
of Justice, 633 Indiana Avenue, N.W.,
Room 1086D, Washington, D.C. 20531.
(202) 616—3458.

SUPPLEMENTARY INFORMATION: Section
220001 of the Violent Crime Control and
Law Enforcement Act of 1994, Pub. L.
103-322, 108 Stat. 2074, codified at 42
U.S.C. 14171, contains the Motor
Vehicle Theft Prevention Act (MVTPA).
The MVTPA requires the Attorney
General to establish a national voluntary
motor vehicle theft prevention program.
The Attorney General has delegated the
authority to establish such a program to
the Assistant Attorney General for the
Office of Justice Programs. The Assistant
Attorney General for the Office of
Justice Programs has delegated the
authority and responsibility for the
management and administration of the
program to the Director of the Bureau of
Justice Assistance.

Under this program, automobile
owners may voluntarily sign a consent
form and obtain a program decal that
authorizes law enforcement officers to
stop the motor vehicle if it is being
operated under certain specified
conditions and take reasonable steps to
determine whether the vehicle is being
operated with the owner’s consent.
Participation in this program is
completely voluntary on the part of the
vehicle owner and State and local
governments.

A Proposed Rule with request for
comments was published in the Federal
Register on October 24, 1995. 60 FR
54459. The following is a summary of
the comments received before the
comment period closed on December
26, 1995.

The California Department of the
Highway Patrol raised the following
concerns: (1) Whether an officer has
probable cause to stop a vehicle
displaying a decal; (2) the ease with
which a thief can remove a decal; (3) the
necessity for extensive public awareness
campaigns; and (4) the transferability or
renewal of a decal from one vehicle to
another.

The Department of Justice takes the
position that under section § 29.8 of the
rule, Motor vehicle owner participation,
the owner of the vehicle has already
granted permission to law enforcement
officials to stop the vehicle if it is being
operated under the specified conditions.
It is also the owner’s responsibility to
advise any other user of the vehicle that
they are subject to being stopped by law
enforcement officials under specified
conditions.

BJA intends to use a tamper-resistant,
unobtrusive front window decal to be
applied on the inside of the glass
directly above the inside rear-view
mirror. In the event that state or local
regulations preclude placing a decal
there, it may be placed on the lower
right side. For the rear window, a
tamper-resistant decal shall be placed
on the exterior side of the glass along
the lower left side. The decision to place
the rear window decal on the outside
face of the glass is due to the wide
spread use of tinted glass, and to
minimize the adverse effects from use of
rear window defogger units.

BJA intends to use state-of-the-art,
retroreflective sheeting paper in the
manufacture of its decals which will
result in the decal being luminescent
and easily discernible at night when
either direct or indirect light is cast
upon it. This feature would have been
compromised had the decal been placed
on the interior side of tinted glass.

Secondly, the heat generated by a rear
window defogger sometimes results in
the loosening of stickers applied on the
interior face of the glass. The removal of
such stickers by scraping with a sharp
object can result in damage to the
defogger heating filaments embedded
near the interior face of the glass.

For those vehicles that are
convertibles or have removable tops, the
rear window decal can be applied to the
left side of the rear bumper.

The main purposes of the MVTPA
Program is to create additional, time-
consuming impediments for thieves,
and to create a mechanism for law
enforcement to proactively investigate
auto theft before a stolen vehicle report
is filed with the authorities.

The MVTPA Program compels a thief
to remove a tamper-resistant bumper
sticker while they are alongside the
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vehicle, acting suspiciously and
drawing attention to themself. The thief
must then gain access to the vehicle and
arouse even greater suspicion by
scraping from the interior of the
windshield, a second, tamper-resistant,
decal(s). These additional impediments,
in addition to other theft prevention
devices such as an steering wheel locks,
increase the number of hurdles a thief
must overcome and raise the deterrence
threshold.

A significant number of auto thefts are
committed during the early morning
hours when the owners are asleep and
unaware that their vehicles have been
stolen. In many instances, a stolen car
can be driven to a chop shop or driven
across state lines before the owner
awakens to discover the theft. The
MVTPA Program allows police to
proactively investigate auto theft before
a stolen vehicle report is made by
stopping those vehicles which are not
normally driven during the early
morning hours, or operated near to an
international land border or port.

Additionally, some states maintain an
additional computerized data base of
vehicles enrolled in MVTPA-type
programs which are instantly accessible
to law enforcement at all times. Thus, if
a thief has removed the vehicle’s decals
and while driving, arouses the suspicion
of a police officer on patrol, that officer
can access a computerized data base to
not only check whether the vehicle has
been reported as stolen, but also verify
that the owner of the vehicle has
enrolled the car in the MVTPA Program
and that decals should be affixed to the
vehicle. The absence of decals would
heighten the officer’s suspicion that the
vehicle had been stolen.

As the MVTPA Program eventually
expands into a nationwide program, BJA
will begin a national public awareness
campaign to both inform the public and
publicize the Program. However, since
the MVTPA will originate in a few
selected states, BJA will focus its initial
public awareness efforts on
corroborative efforts with the respective
state automobile theft prevention
authorities to publicize their program
statewide.

Section 29.10 and 29.11 respectively
address the issues of owners
withdrawing from the program, and the
sale or transfer of the enrolled vehicle.
In both instances the owner is required
to completely remove the program
decals, change the license plate if
necessary, and is encouraged to notify
the participating agency in writing.

The Illinois Motor Vehicle Theft
Prevention Council questioned whether
a registration fee would be required and
who would be responsible for its

payment. The Bureau of Justice
Assistance will defer to the participating
states and localities on the question of
fees charged to owners for registration
and materials such as decals, stickers,
emblems and license plates.

The Council also expressed concern
over the size and design of the emblems,
decals, stickers and devices. Section
29.3 of the Final Rule has been amended
to task the Bureau of Justice Assistance
with the responsibility of creating a
standard, universally recognizable
MVTPA reflective emblem, icon,
stickers and or decal. The size and
design of the front windshield decal
will make them readily identifiable to a
person standing a short distance away.
The rear window decal or sticker will be
readily identifiable to a person traveling
in a vehicle at a safe distance behind.

The Council and other respondents
raised concern regarding the
maintenance of a computerized registry
of participants. BJA fully supports the
use of computerized state registries and
has further amended the rule to provide
states the flexibility of adopting the
design of the icon or emblem into the
manufacture of optional, vehicular
license plates which would have to
specifically requested by vehicle
registrants. BJA believes that specialized
license plates would be preferable to
emblems or decals in the long-term.
States can facilitate public awareness
campaigns through the distribution of
customized license plates and track
their transferability.

Additionally, the Council noted that
the design of the consent forms should
be specified, and questioned whether
unreasonable requirements may be
placed on vehicle owners. Section 29.3
has been amended to require BJA to
produce a model consent and
registration form. The requirements will
be clearly specified on such forms and
section 29.13 prohibits the addition of
new conditions without the owner’s
consent.

Finally, the Council expressed some
concern that a national registration
program would draw state registrants
from Illinois’ Beat Auto Theft (BAT)
Program, creating duplication and
necessitating retraining of public
employees already familiar with BAT.
However, the Council conceded that the
advantages of a uniform, nation-wide
program outweigh the temporary
disadvantages of duplication and
retraining while states with their own
programs make the transition to the
national program.

The National Automobile Dealers
Association (NADA) wrote to request
that new and used auto dealerships be
included in the program. Whereas BJA

supports dealership decal registration
programs in which states supply
dealerships with an inventory of decals
to be attached to vehicles on an as
needed basis, BJA wishes to avoid micro
management of states’ programs. BJA
has not included such dealership
programs as a provision of the final
regulation, but has revised the
definition of the term “‘owner” in §29.2
to include them. States and/or localities
may elect to participate in the program
by requesting program enrollment
materials from BJA and by following the
program requirements set forth in
guidelines. BJA further notes that the
previously cited option of utilizing
license plate registration would not only
better facilitate state record keeping, it
would also enable automobile dealers to
use special dealer license plates instead
of constantly applying and removing
decals.

NADA also suggested that Department
of Justice abandon the current proposed
time frame (1:00 a.m. to 5:00 a.m.) in
favor of a time frame more conducive to
the operation of automobile dealerships,
such as 10:00 p.m. to 7:00 a.m. This
recommendation has been rejected on
the grounds that it would place an
inordinate burden on participating
motorists by exposing them to traffic
stops between the hours of 10:00 p.m.
and 1:00 a.m., and would place an
extraordinary burden on commuters
who must leave home before 7:00 a.m to
reach the workplace. In response to
NADA'’s suggestion that states adopt
criminal penalties for illegally
tampering or removing decals, BJA
notes that the MVPTA already imposes
Federal sanctions for those who with
the intent to steal, remove, deface, or
obstruct a MVPTA decal, emblem or
sticker. The Act also imposes a criminal
fine for the unauthorized application of
a theft prevention decal or device.

The MVTPA requires, as a condition
of participation, that each State or
locality agrees to take reasonable steps
to ensure that law enforcement officials
throughout its jurisdiction are familiar
with the program, and with the
conditions under which motor vehicles
may be stopped. Participating states
and/or localities are free to choose one
or more of the program conditions
established under this rule, and,
therefore, need not authorize their law
enforcement officers to stop motor
vehicles under all the conditions
specified hereunder in order to
participate.

Participation in this program on the
part of states and/or localities is
completely voluntary, and participating
jurisdictions may withdraw from the



Federal Register / Vol. 61, No. 152 / Tuesday, August 6, 1996 / Rules and Regulations

40725

program at any time by sending written
notification to BJA.

The adoption of a universally
recognizable MVTPA emblem or icon
was prompted by comments received
expressing concern over the lack of
uniformity as various states devise their
own emblems and decals; the
transferability of decals from one
vehicle to another; the ability of states
to track participation in the program by
integrating it with automobile
registration systems; the need for public
awareness campaigns; removal of decals
by thieves; and a desire to implement a
uniform national program to encourage
participation by current
nonparticipating states and localities.

This program is a Federal program
that operates separately from any
existing State and local motor vehicle
theft prevention program. It is not
intended to preempt existing State or
local laws or programs. Likewise, this
program is not intended to preclude
states or localities from setting up their
own programs with different or
additional conditions. Participating
owners also should be notified of the
State or locality’s decision to terminate
the program.

Sections 29.8 through 29.12 of the
rule explain how an owner in a
participating jurisdiction may enroll his
or her automobile in the program and
the responsibilities that accompany
participation. In order to enroll, the
owner of the vehicle must sign a
program consent form and register his or
her vehicle with a participating State or
locality. By signing the consent form,
the owner states that his or her vehicle
is normally not operated under certain
specified conditions and consents to
have the automobile stopped if
participating law enforcement officials
see the car operated under these
conditions. Additionally, in those
instances where states do not issue
special license plates, the owner agrees
to display the program decal on his or
her vehicle. For each of the conditions,
the owner must give consent and affix
a separate decal.

Section 29.9 requires any person who
is in the business of renting or leasing
motor vehicles that bear a program decal
to notify the person to whom the motor
vehicle is rented or leased of the
program prior to transferring possession
of the vehicle. Failure to provide such
notice to a renter or lessee may result in
the assessment of a civil penalty of an
amount not to exceed $5,000. The
Assistant Attorney General of the Civil
Division, or his or her designee, shall
have the responsibility to enforce the
civil penalties hereunder.

Initially, the program will have two
sets of conditions. Under the first
condition, the owner may consent to
have the car stopped if it is operated
between the hours of 1:00 a.m. and 5:00
a.m. Under the second condition, the
owner may consent to have the car
stopped if it crosses, is about to cross,
or is about to be transported across a
United States land border, or if it enters
a port. The rule establishes a one-mile
limit within which states or localities
may enforce the border provision. The
one-mile limit is intended to give
participating jurisdictions flexibility to
implement the program in a manner
most suitable to local conditions.
However, jurisdictions are strongly
encouraged to establish the boundary
close to the border for enforcement
purposes without disrupting traffic.

The early morning and border
crossing conditions have been used
successfully in existing State and local
programs. The port provision is not, to
BJA’s knowledge, currently employed in
any jurisdiction but has been included
in these proposed regulations because
many states, police departments,
prosecutors, and industry
representatives have expressed an
interest in methods to reduce stolen
vehicles transported through ports.

The MVTPA authorizes the Attorney
General to add conditions to the
program only with the consent of the
vehicle owner. Accordingly, after the
program has begun, new conditions
under which a vehicle may be stopped
may be added to an existing program
only if the owner consents to the new
condition or conditions.

At this time, based on consultations
with State and local law enforcement
organizations, prosecutors, and private
industry representatives, the
Department of Justice intends to
implement the MVTPA with the two
basic program conditions outlined
above, limited to operation of a vehicle
between 1:00 a.m. and 5:00 a.m., and
operation or transport of a vehicle
across a United States land border or
into a United States port.

In accordance with 5 U.S.C. 605(b),
the Director of the Bureau of Justice
Assistance certifies that this rule does
not have a significant adverse economic
impact on a substantial number of small
entities. This rule is not a significant
regulatory action under Executive Order
No. 12866, and therefore, this rule has
not been reviewed by the Office of
Management and Budget. This rule has
no federalism implications warranting
the preparation of a Federalism
Assessment in accordance with
Executive Order No. 12612.

Regulatory Flexibility Act

The Director of the Bureau of Justice
Assistance, in accordance with the
Regulatory Flexibility Act (5 U.S.C.
605(b)), has reviewed this rule and, by
approving it, certifies that the rule will
not have a significant economic impact
on a substantial number of small entities
because of the following factors. Motor
vehicle owners, State, and localities
may elect to participate in this program
solely at their option. This rule sets
forth conditions under which such
parties may participate but does not
impose any fees. The Bureau of Justice
Assistance defers to the participating
States and localities on the question of
whether fees will be charged to owners
for registration and materials such as
decals, stickers, emblems, and license
plates.

List of Subjects in 28 CFR Part 29

Administrative practice and
procedure, Authority delegations,
Crime, Highways and roads,
International boundaries, Law
enforcement, Motor vehicles,
Organization and functions
(Government agencies), Searches.

Accordingly, under the authority
delegated by the Attorney General to the
Bureau of Justice Assistance, title 28 of
the Code of Federal Regulations is
amended by adding part 29 to read as
follows:

PART 29—MOTOR VEHICLE THEFT
PREVENTION ACT REGULATIONS

Sec.

29.1 Purpose.

29.2 Definitions.

29.3 Administration by the Bureau of
Justice Assistance.

29.4 Election to participate by states and
localities.

29.5 Notification of law enforcement
officials.

29.6 Limited participation by states and
localities permitted.

29.7 Withdrawal from the program by states
and localities.

29.8 Motor vehicle owner participation.

29.9 Motor vehicles for hire.

29.10 Owner withdrawal from the program.

29.11 Sale or other transfer of an enrolled
vehicle.

29.12 Specified conditions under which
stops may be authorized.

29.13 No new conditions without consent.

Authority: 28 U.S.C. 509, 510; 42 U.S.C.
14171.

§29.1 Purpose.

(a) The purpose of this part is to
implement the Motor Vehicle Theft
Prevention Act, 42 U.S.C. 14171, which
requires the Attorney General to
develop, in cooperation with the states,
a national voluntary motor vehicle theft
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prevention program. The program will
be implemented by states and localities,
at their sole option.

(b) Under this program, individual
motor vehicle owners voluntarily sign a
consent form in which the owner

(1) Indicates that the identified
vehicle is not normally operated under
certain specified conditions and

(2) Agrees to display a program decal
or license plate on the vehicle and to
permit law enforcement officials in any
jurisdiction to stop the motor vehicle if
it is being operated under specified
conditions and take reasonable steps to
determine whether the vehicle is being
operated by or with the permission of
the owner.

(c) The regulations set forth in this
part establish the conditions under
which an owner may consent to having
his or her vehicle stopped and the
manner in which a State or locality may
elect to participate.

§29.2 Definitions.

For the purposes of this part:

(a) “The Act” or “the MVTPA” means
the Motor Vehicle Theft Prevention Act.

(b) “Owner’” means the person or
persons whose name(s) appear(s) on the
certificate of title or to whom the car is
registered. In the instance of a new
vehicle awaiting sale or lease or in the
instance of a used vehicle where the
title has been assigned to a dealership,
the term “owner’’ shall be construed to
mean new and used automobile
dealerships.

(c) ““The Program’ refers to the
National Voluntary Motor Vehicle Theft
Prevention Program implemented
pursuant to the Motor Vehicle
Prevention Act.

§29.3 Administration by the Bureau of
Justice Assistance.

The Director of the Bureau of Justice
Assistance shall administer this
Program and shall issue guidelines
governing the operational aspects of it,
including the design and production of
a standardized, universally recognizable
MVTPA reflective decal, as well as
model consent and registration forms.

§29.4 Election to participate by states and
localities.

(a) Any State or locality that wishes
to participate in the program shall
register with the BJA and request
program enrollment materials.
Registration forms will be available
upon request. Participation in the
program is wholly voluntary on the part
of the State or locality.

(b) By electing to participate in the
program, a State or locality agrees to do
the following:

(1) Make program enrollment
materials, including consent forms,
available to interested motor vehicle
OWners;

(2) Collect completed consent forms;

(3) Provide enrolled motor vehicle
owners with the decal(s), and license
plate(s) applicable to their program
condition or conditions and instructions
governing program participation;

(4) Take the necessary steps to
authorize law enforcement officials to
stop motor vehicles enrolled in the
program; and

(5) Comply with any other
regulation(s) or guideline(s) governing
participation in this program.

§29.5 Notification of law enforcement
officials.

In addition to the actions enumerated
in §29.4(b), as a condition of
participating in the program, a State or
locality must agree to take reasonable
steps to ensure that law enforcement
officials under its jurisdiction are
familiar with the program and with the
conditions under which motor vehicles
may be stopped.

§29.6 Limited participation by states and
localities permitted.

A State or locality need not authorize
the stopping of motor vehicles under all
sets of conditions specified under the
program in order to participate in the
program.

§29.7 Withdrawal from the program by
states and localities.

Any participating State or locality
may withdraw from the program at any
time by sending written notification to
BJA and by notifying participating
owners individually by mail of the
decision to withdraw.

§29.8 Motor vehicle owner participation.

In order to participate in this program,
the owner(s) of a motor vehicle must
sign a program consent form and
register with a participating State or
locality. If the vehicle is registered to
more than one person, both owners
must sign the consent form. By enrolling
in the federal program, the owner(s) of
the motor vehicle—

(a) State(s) that the vehicle is not
normally operated under the specified
conditions; and

(b) Agree(s) to:

(1) Display the program decals or
devices on the owner’s vehicle;

(2) Permit law enforcement officials in
any State or locality to stop the motor
vehicle if the vehicle is being operated
under the specified conditions and take
reasonable steps to determine whether
the vehicle is being operated by or with
the permission of the owner;

(3) Expressly advise any borrower of
the vehicle of the existence of this
agreement, and that such user will be
subject to being stopped by law
enforcement officials if the vehicle is
being operated under the specified
condition(s) even if the officials have no
other basis for believing the vehicle is
being operated unlawfully; and

(4) Comply with any other
regulation(s) or guideline(s) governing
participation in this program.

§29.9 Motor vehicles for hire.

(a) Any person who is in the business
of renting or leasing motor vehicles and
who rents or leases a motor vehicle on
which a program decal or device is
affixed shall notify the person to whom
the motor vehicle is rented or leased
about the program, prior to transferring
possession of the vehicle.

(b) The notice required by this section
shall be printed in bold type in the
rental or lease agreement, and on the
envelope in which the rental agreement
is placed. The notice provision in the
rental or lease agreement must utilize a
larger font than the standard type in the
agreement. The notice must state that
the motor vehicle may be stopped by
law enforcement officials if it is
operated under the conditions specified
by the program in which the car is
enrolled even if the officials have no
other basis for believing that the vehicle
is being operated unlawfully.

(c) Failure to provide the notice
required by this section to a renter or
lessee may result in the assessment of a
civil penalty by the Assistant Attorney
General, Civil Division, or his or her
designee, of an amount not to exceed
$5,000. No penalty shall be assessed
unless the person charged has been
given notice and an opportunity for a
hearing of such charge.

§29.10 Owner withdrawal from the
program.

An owner may withdraw from the
program at any time by completely
removing the program decal and
changing the license plate if necessary.
The owner is also encouraged to notify
the participating agency in writing of
such withdrawal.

§29.11 Sale or other transfer of an
enrolled vehicle.

Upon the transferral of ownership of
an enrolled vehicle, the transferring
owner must completely remove the
program decals, change the license
plate(s) if necessary, and is encouraged
to notify the participating agency in
writing of the transfer of ownership of
the vehicle.
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§29.12 Specified conditions under which
stops may be authorized.

A motor vehicle owner may
voluntarily enroll his or her vehicle(s)
and give written consent to law
enforcement official to stop the vehicle
if it is being operated under any or all
the conditions set forth in this section.
For each condition, the owner(s) must
grant consent and affix a separate decal,
device, or license plate.

(a) Time. A motor vehicle owner may
authorize law enforcement officers to
stop the enrolled vehicle if it is being
operated between the hours of 1:00 AM
and 5:00 AM. By enrolling in a program
with this condition, the owner must
state that the vehicle is not normally
operated between the specified hours,
and that the owner understands that the
operation of the vehicle between those
hours provides sufficient grounds for a
law enforcement officer to reasonably
believe that the vehicle is not being
operated by or with the consent of the
owner, even if the law enforcement
official has no other basis for believing
that the vehicle is being operated
unlawfully.

(b) Border crossing or port entry. A
motor vehicle owner may authorize law
enforcement officers to stop the enrolled
vehicle if it crosses, is about to cross or
is about to be transported across a
United States land border, or if it enters
a United States port. For purposes of
this section, the phrase “about to cross
a United States land border’” means the
vehicle is operated or transported
within one mile of a United States land
border. Participating States or localities
may implement this provision in
accordance with local conditions,
provided that a participating State or
locality may not extend the applicable
geographic area beyond one mile from
the United States land border. By
enrolling in a program with this
condition, the owner must state that the
vehicle is not normally driven across a
border or into a port, and that the owner
understands that the operation or
transport of the vehicle within a mile of
a United States land border or into a
port provides sufficient grounds for a
law enforcement officer to believe that
the vehicle is not being operated by or
with the consent of the owner even if
the law enforcement officer has no other
basis for believing that the vehicle is
being operated unlawfully.

§29.13 No new conditions without
consent.

After the program has begun, new
conditions under which a vehicle may
be stopped may only be added to an
existing program if the owner consents
to the new condition or conditions.

Dated: July 30, 1996.
Nancy E. Gist,
Director, Bureau of Justice Assistance.
[FR Doc. 96-19778 Filed 8-5-96; 8:45 am]
BILLING CODE 4410-18-P

28 CFR Part 90
[0JP No. 1019]
RIN 1121-AA35

Grants To Encourage Arrest Policies

AGENCY: Office of Justice Programs,
Justice.

ACTION: Final rule.

SUMMARY: This document announces the
final rule for the Grants to Encourage
Arrest Policies authorized by the
Violence Against Women Act, Title IV
of the Violent Crime Control and Law
Enforcement Act of 1994. For Fiscal
Year 1996, Congress has appropriated
$28 million to the United States
Department of Justice, Office of Justice
Programs, for Grants to Encourage
Arrest Policies. This regulation is being
published under the general statutory
grant of authority to issue rules and
regulations pursuant to the Omnibus
Crime Control and Safe Streets Act of
1968. The purpose of this regulation is
to provide a general outline of the
program and its purposes as set forth in
the statute.

EFFECTIVE DATE: The final rule is
effective August 6, 1996.

FOR FURTHER INFORMATION CONTACT: The
Department of Justice Response Center
at 1-800-421-6770 or (202) 307-1480,
or Catherine Pierce, Violence Against
Women Grants Office, Office of Justice
Programs, at (202) 307-6026.
SUPPLEMENTARY INFORMATION: The Final
Rule implements a discretionary grant
program that does not impose any
restrictive regulations on recipients.
Grant recipients will benefit from
immediate access to the funds available
through this program, and it would be
contrary to the public interest to delay
implementation of the program.
Therefore, the Final Rule is effective
upon publication.

Title IV Grants To Encourage Arrest
Policies

For Fiscal Year 1996, Congress
authorized a federal discretionary grant
program under Title IV of the Violent
Crime Control and Law Enforcement
Act of 1994, Pub. L. No. 1033-22, 108
Stat. 1796, 1902-55, as amended,
codified at 42 U.S.C. 3796hh et seq.
(1994) [hereinafter the **Act’’], for States,
units of local government, and Indian
tribal governments to encourage the

treatment of domestic violence as a
serious violation of criminal law. The
Act gives the Attorney General and an
authorized designee, in this case the
Assistant Attorney General for the
Office of Justice Programs, the authority
to make grants to the above mentioned
entities. Omnibus Crime Control and
Safe Streets Act of 1968 805, as
amended, codified at 42 U.S.C. 3786
[hereinafter the “Omnibus Act”].
Section 2104 of the Omnibus Act,
codified as amended at 42 U.S.C.
3796hh-3, requires that regulations be
issued specifically to implement these
policies and programs.

On May 14, 1996, the Office of Justice
Programs published a proposed rule on
the implementation of the Grants to
Encourage Arrest Policies in the Federal
Register (Vol. 61, No. 94, pages 24256—
24261). Comments were specifically
solicited regarding, but not limited to,
the following issues:

(1) Other priority areas that should be
considered for funding in addition to
the statutory award priorities identified
in Section 90.66 of Subpart D;

(2) The special needs of Indian tribal
governments, underserved populations
and rural communities in implementing
this Program;

(3) Effective strategies to ensure that
local jurisdictions, States and tribal
governments will accord full faith and
credit to all valid protection orders
pursuant to 18 U.S.C. 2265; and

(4) Methods and approaches for
conducting research on the effectiveness
of arrest and other legal sanctions for
domestic violence in communities that
have adopted a system-wide
coordinated response to the problem.

The Office of Justice Programs
received 34 letters commenting on the
proposed regulations: 12 from law
enforcement agencies; 4 from
prosecution agencies; 2 from probation
agencies; 6 from other Federal, State and
local governmental agencies; 1 from an
Indian tribal government; 9 from non-
profit, non-governmental victim service
agencies; 1 from a national organization
and 1 from a private citizen. The Office
of Justice Programs gratefully
acknowledges the agencies,
organizations, and individuals who took
the time to express their views.
Comments are on file at OJP’s Violence
Against Women Grants Office.

In preparing the Final Rule, OJP is
interpreting the scope of the Program as
broadly as possible while adhering
closely to the letter and spirit of the
legislation. Language contained in the
final regulations has been modified to
reflect the following changes:

m The Statement of the Problem has
been revised to: (1) emphasize that, in
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addition to police departments,
probation and parole departments and
other criminal justice agencies can play
avital role in jurisdictions with
mandatory or pro-arrest policies by
implementing complementary practices
and strategies to enhance the safety of
victims and hold perpetrators of
domestic violence accountable for their
criminal actions; (2) to encourage police
departments to develop sanctions for
officers who do not follow or enforce
official policies and procedures
mandating or encouraging arrest of
domestic violence perpetrators as well
as procedures that respond to the
complex problem of police officers who
batter; (3) to encourage victim advocates
to explore new partnerships with
community policing units that apply the
problem-solving approach to ending
violence and increasing their
availability to victims by establishing an
independent or agency-sponsored
presence in prosecution agencies, the
courts and probation and parole
departments; (4) to clarify the need for
specialized training for police officers
on the identification of the primary
aggressor, effective methods for
gathering evidence at the scene of a
domestic violence incident, conducting
intensive follow-up investigations that
incorporate lethality assessment
methods and developing sensitivity to
the complexity of domestic violence
cases; (5) to encourage the use of
lethality assessment tools by police,
probation and parole departments in
order to investigate cases of domestic
violence and supervise perpetrators of
domestic violence more effectively; (6)
to encourage that specialized training
and education programs for all criminal
justice professionals include a
component requiring them to work for
a specified number of hours in a shelter
for battered women; and (7) to
encourage the development of multi-
agency fatality review teams made up of
criminal justice professionals and non-
profit, non-governmental victim service
providers.

m Section 90.61 has been modified to
include the definition of “unit of local
government” for purposes of clarifying
that eligible grantees for this Program
are States, Indian tribal governments,
cities, counties, townships, towns,
boroughs, parishes, villages, or other
general purpose political subdivisions
of a State.

m Section 90.62 has been modified to
clarify that all grants awarded for the
purposes of this Program must
demonstrate meaningful attention to
victim safety and offender
accountability.

m Section 90.62 (b) has been
modified to clarify that policies and
training programs that improve the
tracking of domestic violence cases may
be developed by all criminal justice
agencies, including police departments
in eligible jurisdictions.

m Section 90.62 (c) has been
modified to clarify that probation and
parole departments also play a vital role
in centralizing and coordinating the
response to domestic violence cases.

m Section 90.63 (b) has been
modified to clarify that judicial
education programs should be
developed for all professionals
responsible for judicial handling of
domestic violence cases, including
tribal judges.

m Section 90.63 (a)(4) has been
modified to clarify that grantees must
certify that their laws, policies, or
practices do not require that the abused
bear the costs associated with the
issuance or service of a warrant,
protection order, or witness subpoena
(arising from an incident that is the
subject of arrest or criminal
prosecution).

m Section 90.63 (c) has been
expanded to clarify that, for the
purposes of this Program, a jurisdiction
need not have pre-existing policies
encouraging or mandating arrest to be
eligible to receive a grant. However, a
State, Indian tribal government, or unit
of local government must identify the
type of policy it intends to develop and
specify the process by which the policy
will be developed and enacted by the
statutory deadline. In addition, the
section clarifies that the policy
development process must involve a
coordinated effort by criminal justice
personnel and non-profit, private,
domestic violence or sexual assault
programs, including State coalitions.

m Section 90.64 (c) has been
expanded to include examples of the
types of agencies or offices that may be
responsible for carrying out the project
in an applicant jurisdiction (e.g., police
departments, prosecution agencies,
courts and probation or parole
departments).

m Section 90.66 has been expanded
to clarify that priority will be given to
applicants that provide evidence of
meaningful attention to victims’ safety
and demonstrate a strong commitment
to provide victims with information on
the status of their cases from the time a
complaint is filed through sentencing.

Two suggested modifications were not
incorporated into the final regulations.

m The jurisdictional issues related to
enforcement of felony crimes raised in
the comments submitted by an Indian
tribal government are covered by

statutes and Supreme Court cases which
are beyond the scope of the Violence
Against Women Act and grants
programs.

m The suggestion that all applicants
consult and coordinate with the highest
court of each State was not incorporated
into the regulations. However, all
applicants are strongly encouraged to
include State and local courts as part of
a coordinated and integrated response to
domestic violence.

Statement of the Problem

In the past, police departments, and
the criminal justice system as a whole,
generally treated domestic violence as a
private, family matter unlike any other
violent crime. Many police departments
maintained informal non-arrest policies
for domestic violence, focusing instead
on alternative responses such as family
crisis intervention and counseling for
domestic abusers.® In recent years, many
departments have implemented new
policies and practices that encourage or
mandate arrest of a perpetrator of
domestic violence for probable cause or
for violating a protection order.2 To
ensure the effectiveness of these new
policies, some police departments have
created special domestic violence units;
train personnel on the phenomenon of
domestic violence; developed
guidelines and protocols for enforcing
laws related to domestic violence;
created sophisticated tracking and
communication systems; investigated
both misdemeanor and felony domestic
assaults; developed accountability
measures which ensure enforcement of
the law by all officers in the department;
and developed effective strategies to
coordinate with other criminal justice
agencies and victim service providers.

Likewise, other criminal justice
agencies have implemented
complementary practices and strategies
which prioritize the safety of victims
and hold the perpetrators of domestic
violence accountable for their criminal
actions. In particular, several probation
and parole departments have instituted
methods of supervision designed to
enhance victim safety by vigorously

1 Liebman, D.A., and Schwartz, J.A., Police
Programs in Crisis Intervention: A Review, (J.R.
Snibbe and H.M. Snibbe eds. 1973). See also
Charles C. Thomas, The Urban Policeman in
Transition: A Psychological and Sociological
Review (1973).

2 Garner, J., Fagan, J., and Maxwell, C., Published
Findings from the Spouse Assault Replication
Program: A Critical Review, Journal of Quantitative
Criminology, 11[1], 3-28, 1995.

Fagan, J., The Criminalization of Domestic
Violence: Promises and Limits, Presentation at the
1995 National Institute of Justice Conference on
Criminal Justice Research and Evaluation, January,
1996, available through the National Criminal
Justice Reference Service, 1-800—-851-3420.
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enforcing the terms of protection orders,
thereby promoting coordination with
the courts. A number of prosecution
agencies have established domestic
violence teams that work closely with
legal advocates and advocates affiliated
with non-profit, non-governmental
victim service organizations. Together,
prosecutors and advocates alike keep
victims informed about the progress of
their cases as well as the status and
known whereabouts of the offenders.
They also provide assistance in
preparing long-and short-term safety
plans for victims and their children.
Additionally, courts are beginning to
recognize the need for continuing
education for judges. They also are
implementing improved case processing
procedures with designated dockets to
better manage domestic violence cases
and expedite scheduling of trials.

To enhance these very significant
accomplishments and encourage the
adoption of similar innovations in
additional communities throughout the
country, agencies throughout the
criminal justice system require more
tools and resources. Furthermore, for
arrest to be an effective domestic
violence intervention, it must be part of
a coordinated and integrated response
to the problem on the part of the entire
criminal justice system.3 That is,
mandatory or pro-arrest policies will be
effective only if police departments
implement clear guidelines and
protocols for the arrest of domestic
violence perpetrators; if police and
prosecutors alike conduct thorough and
careful investigations of domestic
violence cases; if the courts institute
improved management techniques to
process domestic violence cases more
efficiently; if judges impose appropriate
sentences; if batterers remain in custody
after they are arrested; if probation and
parole departments enforce protection
orders and devise improved ways to
effectively supervise batterers; and,
most importantly, if victims feel
confident that all professionals in the
system are committed to their safety and
the safety of their children.

Policies That Mandate or Encourage
Arrest

Laws and policies that encourage or
mandate the arrest of a domestic
violence perpetrator based on probable
cause are not new. Currently, at least 27
States and the District of Columbia have

3Hart, B.J., Coordinated Community Approaches
to Domestic Violence, presented at the Strategic
Planning Workshop on Violence Against Women
sponsored by the National Institute of Justice in
Washington, D.C., March 31, 1995, available
through the National Criminal Justice Reference
Service, 1-800-851-3420.

adopted laws that mandate or encourage
arrest of a person who assaults a family
member, or of a person who violates a
domestic violence protection order.4
Federal law also requires all states to
honor certain protection orders issued
by other jurisdictions. Act §40221(a), 18
U.S.C. 2265(a). Domestic violence
incidents are among the most difficult
and most sensitive calls requesting
police assistance. For this reason, many
police departments with mandatory or
pro-arrest policies inform their officers
that, when responding to a domestic
violence call, they must anticipate the
unexpected, be carefully impartial and
be primarily concerned for the needs
and safety of the victim or victims.
Some mandatory or pro-arrest policies
go a step further by directing responding
officers to arrest only the primary
aggressor in a domestic violence
incident. These policies warn that dual
arrests may trivialize the seriousness of
domestic violence and potentially
increase danger to its victims. Most
importantly, arrest of the batterer
conveys a message to the batterer, the
victim, the family and the community
that domestic violence is a serious crime
that will not be tolerated. Mandatory or
pro-arrest policies also offer the
potential benefit of deterring future
abuse if the offender is separated from
the victim and held publicly
accountable for his5 actions. Arrest,
accompanied by a thorough evidentiary
investigation and an intensive follow-up
investigation, demonstrates to the
offender that he has committed a serious
crime and communicates to the victim
that she does not have to endure the
offender’s abuse. Moreover, arrest of the
offender sends a broader public
message—that violent behavior, even
between intimates, is criminal.

Orders of Protection

An order of protection is the legal
instrument many victims of domestic
violence initially seek to protect
themselves from further abuse. For
protection orders to be effective, the
terms of the order must be strictly and

4Layden, J., Domestic Violence, Headliners, 1994.

5Men can be the victims of abuse, and women
can be perpetrators. However, the vast majority of
victims of domestic violence are women. In
addition, it is much less common for men to receive
injuries as a result of their abuse and less likely for
men to become entrapped in relationships where
they cannot leave for fear of extreme bodily harm
to themselves or their children. For these reasons,
victims are referred to as women and perpetrators
as men throughout these proposed regulations. See
Stets, J.E. and Straus, M.A., Gender Differences in
Reporting Marital Violence and its Medical and
Psychological Consequences (Physical Violence in
American Families: Risk Factors and Adaptations to
Violence in 8,145 Families, Straus, M.A. and Gelles,
R.J. eds. 1990).

consistently enforced, and abusers
violating the terms of the order must be
punished. To ensure a consistent
response, departmental policies
specifying the violations for which an
abuser is subject to arrest must be
communicated clearly to police officers
who respond to domestic violence calls.
Furthermore, there must be consistent
enforcement between same-State
jurisdictions (e.g., county to county or
city to city) or between communities
under the jurisdiction of the same tribal
government. In addition to intrastate
enforcement, States and tribal
governments must also take steps to
ensure the interstate (i.e., State to State)
enforcement of protection orders as
required by Section 40221 (a) of the Act.

Prior to the enactment of the Violence
Against Women Act, a woman who
obtained a protection order in her home
state often could not use that order as
the basis for protection if she worked,
traveled, or moved to most other states.
Under the Violence Against Women
Act, a victim does not have to wait for
abuse to occur in the new state, nor does
she have to meet the new jurisdictional
requirements. A woman may now seek
enforcement of the out-of-state order in
the new state.

Although there is no universal
approach to effective implementation of
the full faith and credit provisions of the
Act, State and tribal law enforcement
agencies, courts, prosecutors, non-profit,
non-governmental victim services
agencies and private attorneys are
encouraged to collaborate on efforts and
strategies for bolstering and
implementing enforcement of out-of-
state protective orders. The state
administrative office of the court and
state law enforcement agencies, in
consultation with victim advocates,
should devise and publicize widely a
state plan for according full faith and
credit to protection orders.

Centralized Communication,
Information and Tracking Systems

Regardless of whether there is a
particular jurisdictional domestic
violence arrest policy in place, police
must have probable cause to make an
arrest. Police often are dispatched,
however, without any information
regarding the domestic violence or
criminal history of the people involved
in an altercation. The officers frequently
do not know if there is an outstanding
order of protection against the offender,
whether the offender has previously
been arrested for assaulting the victim,
or if charges are pending against the
perpetrator for prior alleged domestic
violence. Knowledge of this information
clearly would help guide the discretion
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of an officer who is trying to determine
whether to make an arrest, and help him
or her ensure the safety of the victim
and other family members.

Beyond providing information about
the criminal history of the perpetrator,
responding officers also would benefit
greatly from communication systems
that could inform them about the
frequency of past calls to the same
location, prior weapons use, the
presence of children at the residence
and past need for medical emergency
services. Tracking and other advanced
information systems also could provide
responding officers with a description of
the alleged perpetrator and places he
historically has frequented if he is not
found at the scene.

Just as police officers need more
information to respond effectively, so do
prosecutors, judges and other criminal
justice professionals. Access to
centralized information on prior
incidents or convictions, prior issuance
of protection orders, other matters
involving the same family pending
before the court, and the availability of
community resources and services for
the victim would be extremely
beneficial to prosecutors seeking
convictions, to judges who must impose
a sentence and to probation and parole
officials responsible for providing
community supervision. Interstate and
intrastate communication and tracking
systems for use by police officers and
criminal justice professionals
throughout a state or region of the
country also would contribute to
enhancing the safety of victims.

The Need for a Coordinated, Integrated
Approach Involving All Criminal Justice
Professionals

If arrest policies are to be effective,
police, pre-trial service professionals,
prosecutors, judges, probation officers,
parole officers and victim advocates
need to respond with effective
collaborative strategies that will
enhance the safety of victims and result
in appropriate sanctions for offenders.
Specifically, prosecutors, judges and
other criminal justice professionals need
the training, tools and resources that
will enable them to respond to domestic
violence as a serious crime. For
example, in those jurisdictions where
mandatory or pro-arrest policies have
been instituted, individual prosecutors
may be overwhelmed with domestic
violence cases, resulting in a severe lack
of resources and time needed to
prosecute each case effectively. To help
alleviate the backlog of domestic
violence cases, many prosecutors work
with victim advocates during both the
pending prosecution and the sentencing

phase of a case. These advocates are
critical to the effective prosecution of
domestic violence cases. In addition to
being effective legal advocates, they
assist in safety planning with the victim,
providing the court with information
needed to determine risk and lethality
assessment as well as proposed
conditions of probation or parole for the
offender.

Training for all criminal justice
professionals should include
informative and experiential continuing
education sessions designed to provide
insight into the phenomenon of
domestic violence and information on
community resources available to assist
the victim and respond appropriately to
the batterer. Prosecutors need to
understand the psychology of domestic
violence victims (e.g., why they may be
reluctant to prosecute and the risks to
their safety if they decide to prosecute).
Judges need to craft effective protection
orders and they need the information
and skills necessary to tailor sentences
to individual perpetrators (e.g., ordering
protective conditions for victim safety,
incarceration, community service,
restitution, intensive probation or
parole, mandatory participation in
batterer intervention programs and/or
drug and alcohol treatment, or all of the
above, as appropriate). Victim advocates
need to acquire an enhanced
understanding of how the criminal
justice system works. They also need to
learn how they can be more effective in
working directly with all criminal
justice professionals, exploring new
partnerships with community policing
units that apply the ““problem-solving”
approach to ending violence; increasing
their availability to victims by
establishing a presence (as independent
and/or agency-sponsored advocates) in
prosecution agencies, the courts and
probation and parole departments. All
professionals in the system need to
work together to explore and develop
new, innovative and coordinated
approaches to reduce and prevent
domestic violence.

Conclusion

While strong, clear arrest policies are
needed to guide the actions of police
officers, the rest of the criminal justice
system also must be directed to respond
similarly in ways that will break the
cycle of violence. Without aggressive,
system-wide coordination, arrest alone
will not stop domestic violence. Most
importantly, as a jurisdiction assesses
its response to domestic violence,
prioritizing victim safety within the
policies and practices of the entire
criminal justice system is essential. In
conclusion:

m Police departments need to
develop clear policies and procedures
mandating or encouraging arrest for
perpetrators of domestic violence and
for the violation of protection orders,
including protocols, procedures, and
firearms policies that respond to the
complex problems with respect to
police officers against whom protection
orders have been issued or who have
been arrested for probable cause of
domestic violence.

m Specialized education and training
programs for police, prosecutors, judges,
probation and parole officers, victim
advocates and other criminal justice
professionals need to be developed and
implemented or replicated from existing
curricula. Components of these
programs might encourage criminal
justice professionals to obtain direct
experience with victims by providing
opportunities for them to work in
shelters for battered women or in a
comparable setting.

m Police departments should be
encouraged to develop specialized
training on domestic violence which:
provides guidance on the
implementation of departmental arrest
policies and related federal, state and
local law; instructs officers on how to
identify the primary aggressor in a
domestic violence incident; provides
information on improved techniques for
gathering evidence at the scene of a
domestic violence incident; explains
how to conduct more thorough follow-
up investigations that incorporate
lethality assessment methods; and
develops sensitivity to the complexity of
domestic violence cases and the diverse
cultural values, language barriers, and
experience that influence the response
of the victim.

m Police departments need resources
to develop guidelines for the arrest of
perpetrators and investigation of
domestic violence. They also need to
establish sanctions for officers and
officials who do not follow or enforce
official protocols. In addition, they need
to establish special investigation or
detective units, and procedures to
ensure coordination with other parts of
the criminal justice system.

m Police, probation and parole
departments need access to lethality
assessment tools (developed
collaboratively by victim service and
law enforcement agencies) in order to
investigate cases and supervise
perpetrators of domestic violence more
effectively.

m Prosecutors need to develop
effective strategies for working with the
police. They also need the tools and
resources to investigate domestic
violence cases aggressively and
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thoroughly in collaboration with the
police.

m Police departments need the
resources to develop advanced
communication, information and
tracking systems to enable them to
respond more effectively to domestic
violence incidents, to track the history
of perpetrators (including outstanding
orders of protection, previous arrests
and pending charges) and to prevent
future violence that could result in
aggravated assault and homicide.

m Jurisdictions need to develop
methods and technologies that will
promote improved communication and
coordination among law enforcement,
prosecution, the judiciary and other
parts of the criminal justice and social
service systems to improve the entire
system’s response to domestic violence.
In addition, jurisdictions need to
develop centralized, automated
information systems that will track the
domestic violence history of involved
parties, including outstanding orders of
protection, previous arrests and pending
charges against perpetrators.

m Procedures to expedite requests for
protection orders need to be developed
by police departments, prosecution
units, and the courts.

m Judges need to convey clearly to
batterers the gravity of their offenses by
imposing appropriate sentences.

m Probation and parole departments
need to establish protocols and
procedures for the intensive supervision
of batterers.

m Victims and their children need
access to a full range of services,
including legal advocacy and assistance
in planning for their long- and short-
term safety, that ensures they will be
kept informed about the progress of
their case.

m  Multi-agency fatality review teams
made up of criminal justice
professionals and non-profit, non-
governmental victim service providers
need to be established to determine
where and how death may have
occurred in a domestic violence case
and to examine what constructive steps
can be taken to prevent future fatal
incidents.

m Research needs to be conducted to
assess the effectiveness of arrest and
other legal sanctions for domestic
violence in communities that have
adopted a system-wide, coordinated
response to domestic violence.

The Violence Against Women Act of
1994

The Violence Against Women Act
reflects a firm commitment towards
working to change the criminal justice
system’s response to violence that

occurs when any woman is threatened
or assaulted by someone with whom she
has or has had an intimate relationship,
with whom she was previously
acquainted, or who is a stranger. By
committing significant Federal
resources and attention to restructuring
and strengthening the criminal justice
response to women who have been, or
potentially could be, victimized by
violence, the safety of all women can be
more effectively ensured.

Fiscal Year 1996 Grants To Encourage
Arrest Policies

For FY 1996, Congress has
appropriated $28 million to the United
States Department of Justice Office of
Justice Programs for Grants to Encourage
Arrest Policies. Additionally, Part U of
the Violence Against Women Act of
1994 authorizes $33 million for FY 1997
and $59 million for FY 1998. States,
Indian tribal governments, and units of
local government are eligible to receive
grants subject to the requirements of the
statute and these regulations, as well as
assurances and certifications specified
in the application kit.

Section 2101 of the Violence Against
Women Act, 42 U.S.C. 3796hh (1994),
enumerates the following six purposes
for which Grants to Encourage Arrest
Policies may be used:

(1) To implement mandatory arrest or
pro-arrest programs and policies in
police departments, including
mandatory arrest programs and policies
for protection order violations;

(2) To develop policies and training
programs in police departments to
improve tracking of cases involving
domestic violence;

(3) To centralize and coordinate
police enforcement, prosecution, or
judicial responsibility for domestic
violence cases in groups or units of
police officers, prosecutors, or judges;

(4) To coordinate computer tracking
systems to ensure communication
between police, prosecutors, and both
criminal and family courts;

(5) To strengthen legal advocacy
service programs for victims of domestic
violence; and

(6) To educate judges in criminal and
other courts about domestic violence
and improve judicial handling of such
cases.

A Coordinated and Integrated Approach
to the Problem

By definition, a coordinated and
integrated approach suggests a
partnership among law enforcement,
prosecution, the courts, victim
advocates and service providers. The
goal of this Program is to treat domestic
violence as a serious violation of the

criminal law. A consistent criminal
justice system response to domestic
violence requires that professionals in
the various components of the system
have a shared vision that prioritizes the
safety and well-being of the victim. The
creation and implementation of that
vision necessitates collaboration among
police, prosecutors, the courts, and
victim service providers. Thus, the
Program requires that jurisdictions
incorporate the experience of nonprofit,
nongovernmental domestic violence
service providers into the project
planning and implementation process as
well as police, prosecutors, and the
courts. Examples of innovative
approaches include:

m Creating centralized units of police
officers, prosecutors, judges and
probation and parole officers to
investigate and handle domestic
violence cases, based on a
comprehensive plan developed by
representatives from the criminal justice
system and the advocacy community.

m Implementing and testing the
effectiveness of domestic violence arrest
policies for violations of protection
orders in the context of a coordinated
criminal justice and community
response to domestic violence by
forming a multi-disciplinary
coordinating council that assigns
priority to the safety of the victim and
by holding the offender accountable for
his violent actions.

m Delivering comprehensive,
experiential training programs for police
officers, prosecutors, probation and
parole officers and the judiciary that
address the technical issues associated
with policies that encourage or mandate
arrest for domestic violence; address the
phenomenon of domestic violence;
stress collaboration and shared
responsibility for ensuring the safety of
the victim; seek to change attitudes that
have traditionally prevented
professionals in the criminal justice
system from responding to domestic
violence as a serious violation of
criminal law; and provide information
on improved methods for tracking
domestic violence cases.

m Developing information systems,
automated registries, education and
training programs and technical
assistance efforts that facilitate
enforcement of protection orders within
a single jurisdiction; within a single
State; and from State to State.

m Linking automated information and
tracking systems to enhance
communication among police
departments, prosecution agencies, and
criminal and family courts to ensure
that all of the system components have
access to consistent and complete
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information about an individual’s
domestic violence history.

m Establishing and expanding
advocacy services for domestic violence
victims from the time an abuse report is
filed through the post-sentencing of the
offender, including any time during
which the offender is subject to
probation or parole supervision.
Eligibility Requirements

To be eligible to receive grants under
this Program, States, Indian tribal
governments, and units of local
government must certify that their laws
or official policies (1) encourage or
mandate arrest of domestic violence
offenders based on probable cause that
an offense has been committed and (2)
encourage or mandate arrest of domestic
violence offenders who violate the terms
of a valid outstanding protection order.
Omnibus Act §2101(c), 42 U.S.C.
3796hh(c) (1994). A jurisdiction need
not have pre-existing policies
encouraging or mandating arrest to meet
this eligibility requirement. However, in
its application for funding through this
Program, a State, Indian tribal
government, or unit of local government
must identify the type of policy that it
intends to develop, and specify the
process by which the policy will be
developed and enacted by the statutory
deadline. The policy development
process must involve a coordinated
effort by criminal justice personnel and
non-profit, private, domestic violence or
sexual assault programs, including State
coalitions.

Eligible applicants also must
demonstrate that their laws, policies, or
practices and their training programs
discourage dual arrests of an offender
and victim. Omnibus Act § 2101(c)(2),
42 U.S.C. 3796hh(c)(2) (1994).

In addition, States, Indian tribal
governments, and units of local
governments seeking grant funds
through this Program must certify that
their laws, policies, or practices prohibit
the issuance of mutual restraining
orders of protection, except in cases in
which both spouses file a claim and the
court makes detailed findings of fact
indicating that both spouses acted
primarily as aggressors and that neither
spouse acted primarily in self-defense.
Omnibus Act § 2101(c)(3), 42 U.S.C.
3796hh(c)(3) (1994).

Eligible applicants also must certify
that their laws, policies, or practices do
not require, in connection with the
prosecution of any misdemeanor or
felony domestic violence offense, that
the victim bear the costs associated with
the filing of criminal charges or the
service of such charges on an abuser, or
costs associated with the issuance or

service of a warrant, protection order, or
witness subpoena (arising from the
incident that is the subject of arrest or
criminal prosecution). Omnibus Act
§2101(c)(4), 42 U.S.C. 3796hh(c)(4)
(1994).

If the laws, policies, or practices
required by Section 2101(c) of the
Violence Against Women Act are not
currently in place, States, Indian tribal
governments, and local units of
government must provide assurances
that they will be in compliance with
these requirements by the date on which
the next session of the State or Indian
Tribal legislature ends, or September 13,
1996, whichever is later. Omnibus Act
§2102(a)(1) (A)—(B), 42 U.S.C. 3796hh—
1(a)(1) (A)~(B) (1994).

Award Priority

The Office of Justice Programs is
required by the Violence Against
Women Act to give priority to
applicants that (1) do not currently
provide for centralized handling of
cases involving domestic violence by
police, prosecutors, and courts; and (2)
demonstrate a commitment to strong
enforcement of laws, and prosecution of
cases, involving domestic violence.
Omnibus Act § 2102(b) (1)—(2), 42 U.S.C.
3796hh-1(b) (1)-(2) (1994).
Commitment may be demonstrated in a
number of ways including: strict
enforcement of arrest policies; clear
communication from top officials and
managers throughout the criminal
justice system that domestic violence
prevention is a priority; innovative
approaches to supervision of police
officers, prosecutors, probation officers
and other criminal justice professionals
who handle domestic violence matters;
acknowledgment of police officers who
consistently enforce domestic violence
arrest policies and sanctions for those
who do not; implementation of
procedures that respond to the complex
problem of police officers who batter;
education and training for all criminal
justice professionals on enforcement of
domestic violence arrest policies and
the phenomenon of domestic violence;
and creation of special units within
criminal justice agencies which
collaborate to investigate and monitor
spousal and partner abuse cases.

Technical Assistance and Training/
Evaluation

The Office of Justice Programs will set
aside a small portion of the funds
provided through this Program to
provide specialized training and
technical assistance to help grant
recipients develop and implement
effective arrest policies in the context of
an integrated and coordinated criminal

justice and community response to
domestic violence.

In addition, the Office of Justice
Programs will set aside a small portion
of the overall funds authorized for this
Program to enable the National Institute
of Justice (NIJ) to conduct evaluations
and studies of projects funded through
this Program. Past research on the
effectiveness of arrest policies for
domestic violence has focused primarily
on the police response and has not
measured the response of victim service
agencies and other parts of the criminal
justice system, such as pretrial services
agencies, prosecution units, the courts,
and probation and parole departments.
Additional research is needed to assess
the effectiveness of arrest and other
legal sanctions for domestic violence in
communities that have adopted a
system-wide, coordinated response to
domestic violence. Recipients of funds
for this Program must agree to cooperate
with NIJ-sponsored research and
evaluation studies of their projects.
Grant recipients also are required to
report to the Attorney General on the
effectiveness of their project(s).
Omnibus Act § 2103, 42 U.S.C. 3796hh—
2 (1994). Recipients therefore are
strongly encouraged to develop a local
evaluation strategy to assess the impact
and effectiveness of their programs.
Applicants therefore should consider
entering into partnerships with research
organizations that are submitting
simultaneous grant applications to the
National Institute of Justice for this
purpose.

Regulatory Flexibility Act

The Assistant Attorney General,
Office of Justice Programs, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this Final Rule and, by
approving it, certifies that the Final Rule
will not have a significant economic
impact on a substantial number of small
entities.

Executive Order 12866

This Final Rule has been drafted and
reviewed in accordance with Executive
Order 12866, § 1(b), Principles of
Regulation. The Office of Justice
Programs has determined that this Final
Rule is not a “significant regulatory
action” under Executive Order 12866,
§ 3(f), Regulatory Planning and Review,
and accordingly this Interim Rule has
not been reviewed by the Office of
Management and Budget.

List of Subjects in 28 CFR Part 90

Crime, Grant programs, Reporting and
recordkeeping requirements.
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For the reasons set out in the
preamble, Title 28, Chapter 1, Part 90 of
the Code of Federal Regulations is
amended as follows:

PART 90—VIOLENCE AGAINST
WOMEN

1. The authority continues to read as
follows:

Authority: 42 U.S.C. 3711 et. seq.

2. A new Subpart D, consisting of
8§ 90.60—90.67 is added to read as
follows:

Subpart D—Arrest Policies in Domestic
Violence Cases

Sec.

90.60
90.61
90.62
90.63
90.64
90.65
90.66
90.67

Scope.

Definitions.

Purposes.

Eligibility.

Application content.
Evaluation.

Review of applications.
Grantee reporting.

§90.60 Scope.

This subpart sets forth the statutory
framework of the Violence Against
Women Act’s sections seeking to
encourage States, Indian tribal
governments, and units of local
government to treat domestic violence
as a serious violation of criminal law.

§90.61 Definitions.

For purposes of this subpart, the
following definitions apply.

(a) Domestic violence includes felony
or misdemeanor crimes of violence
committed by a current or former
spouse of the victim, a person with
whom the victim shares a child in
common, a person who is cohabiting
with or has cohabited with the victim as
a spouse, a person similarly situated to
a spouse of the victim under the
domestic or family violence laws of the
jurisdiction receiving grant monies, or
by any other adult person against a
victim who is protected from that
person’s acts under the domestic or
family violence laws of the eligible
State, Indian tribal government, or unit
of local government that receives a grant
under this subchapter.

(b) Protection order includes any
injunction issued for the purpose of
preventing violent or threatening acts of
domestic violence, including temporary
and final orders issued by civil or
criminal courts (other than support or
child custody orders or provisions)
whether obtained by filing an
independent action or as a pendente lite
order in another proceeding.

(c) Unit of local government means
any city, county, township, town,
borough, parish, village, or other

general-purpose political subdivision of
a State; an Indian tribe which performs
law enforcement functions as
determined by the Secretary of the
Interior; or, for the purpose of assistance
eligibility, any agency of the District of
Columbia government or the United
States Government performing law
enforcement functions in and for the
District of Columbia, and the Trust
Territory of the Pacific Islands.

§90.62 Purposes.

(a) The purposes of this program are:

(1) To implement mandatory arrest or
pro-arrest programs and policies in
police departments, including
mandatory arrest programs or pro-arrest
programs and policies for protection
order violations;

(2) To develop policies and training
programs in police departments and
other criminal justice agencies to
improve tracking of cases involving
domestic violence;

(3) To centralize and coordinate
police enforcement, prosecution,
probation, parole or judicial
responsibility for domestic violence
cases in groups or units of police
officers, prosecutors, probation and
parole officers or judges;

(4) To coordinate computer tracking
systems to ensure communication
between police, prosecutors, and both
criminal and family courts;

(5) To strengthen legal advocacy
service programs for victims of domestic
violence; and

(6) To educate judges, and others
responsible for judicial handling of
domestic violence cases, in criminal,
tribal, and other courts about domestic
violence and improve judicial handling
of such cases.

(b) Grants awarded for these purposes
must demonstrate meaningful attention
to victim safety and offender
accountability.

§90.63 Eligibility.

(a) Eligible grantees are States, Indian
tribal governments, or units of local
government that:

(1) Certify that their laws or official
policies—

(i) Encourage or mandate the arrest of
domestic violence offenders based on
probable cause that an offense has been
committed; and

(i) Encourage or mandate the arrest of
domestic violence offenders who violate
the terms of a valid and outstanding
protection order;

(2) Demonstrate that their laws,
policies, or practices and their training
programs discourage dual arrests of
offender and victim;

(3) Certify that their laws, policies, or
practices prohibit issuance of mutual

restraining orders of protection except
in cases where both spouses file a claim
and the court makes detailed findings of
fact indicating that both spouses acted
primarily as aggressors and that neither
spouse acted primarily in self-defense;
and

(4) Certify that their laws, policies, or
practices do not require, in connection
with the prosecution of any
misdemeanor or felony domestic
violence offense, that the abused bear
the costs associated with filing criminal
charges or the service of such charges on
an abuser, or that the abused bear the
costs associated with the issuance or
service of a warrant, protection order, or
witness subpoena (arising from the
incident that is the subject of arrest or
criminal prosecution).

(b) If these laws, policies, or practices
are not currently in place, States, Indian
tribal governments, and units of local
government must provide assurances
that they will be in compliance with the
requirements of this section by the date
on which the next session of the State
or Indian Tribal legislature ends, or
September 13, 1996, whichever is later.
Omnibus Act 2102(a)(1) 42 U.S.C.
3796hh-1(a)(1).

(c) For the purposes of this Program,
a jurisdiction need not have pre-existing
policies encouraging or mandating
arrest to meet the eligibility
requirements listed in this section.
However, in its application for funding
through this Program, a State, Indian
tribal government, or unit of local
government must identify the type of
policy that it intends to develop, and
specify the process by which the policy
will be developed and enacted. The
policy development process must
involve a coordinated effort by criminal
justice personnel and non-profit,
private, domestic violence or sexual
assault programs, including State
coalitions.

§90.64 Application content.

(a) Format. Applications from States,
Indian tribal governments and units of
local government must be submitted on
Standard Form 424, Application for
Federal Assistance, at a time designated
by the Office of Justice Programs. The
Violence Against Women Grants Office
of the Office of Justice Programs will
develop and disseminate to States,
Indian tribal governments, local
governments and other interested
parties a complete Application Kit
which will include a Standard Form
424, a list of assurances to which
applicants must agree, and additional
guidance on how to prepare and submit
an application for grants under this
subpart. To receive a complete
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Application Kit, please contact: The
Violence Against Women Grants Office,
Office of Justice Programs, Room 442,
633 Indiana Avenue, N.W., Washington,
D.C. 20531. Telephone: (202) 307-6026.

(b) Programs. Applications must set
forth programs and projects that meet
the purposes and criteria of the Grants
to Encourage Arrest program set out in
88 90.62 and 90.63 of this part.

(c) Requirements. Applicants in their
applications shall, at a minimum:

(1) Describe plans to further the
purposes stated in § 90.62 of this part;

(2) Identify the agency or office or
groups of agencies or offices responsible
for carrying out the program. Examples
of these agencies or offices include
police departments, prosecution
agencies, courts and probation or parole
departments; and

(3) Include documentation from
nonprofit, private sexual assault and
domestic violence programs
demonstrating their participation in
developing the application, and explain
how these groups will be involved in
the development and implementation of
the project.

(d) Certifications. (1) As required by
Section 2102(a) of the Omnibus Act, 42
U.S.C. 3796hh-1(a), each State, Indian
tribal government or unit of local
government must certify in its
application that it has met the eligibility
requirements set out in 8 90.63 of this
part.

(2) Each State, Indian tribal
government or unit of local government
must certify that all the information
contained in the application is correct.
All submissions will be treated as a
material representation of fact upon
which reliance will be placed, and any
false or incomplete representation may
result in suspension or termination of
funding, recovery of funds provided,
and civil and/or criminal sanctions.

§90.65 Evaluation.

(a) The National Institute of Justice
will conduct evaluations and studies of
programs funded through this Program.
The Office of Justice Programs will set
aside a small portion of the overall
funds authorized for the Program for
this purpose. Recipients of funds must
agree to cooperate with such federally-
sponsored research and evaluation
studies of their projects. In addition,
grant recipients are required to report to
the Attorney General on the
effectiveness of their project(s). Section
2103, codified at 42 U.S.C. 3796hh-2.

(b) Recipients of program funds are
strongly encouraged to develop a local
evaluation strategy to assess the impact
and effectiveness of their programs.

Applicants should consider entering
into partnerships with research
organizations that are submitting
simultaneous grant applications to the
National Institute of Justice for this
purpose.

§90.66 Review of applications.

(a) Review criteria. (1) The provisions
of Part U of the Omnibus Act and of the
regulations is this subpart provide the
basis for review and approval or
disapproval of applications and
amendments in whole or in part.
Priority will be given to applicants that

(i) Do not currently provide for
centralized handling of cases involving
domestic violence by police, probation
and parole officers, prosecutors, and
courts; and

(ii) Demonstrate a commitment to
strong enforcement of laws, and
prosecution of cases, involving domestic
violence. Omnibus Act §2102(b)(1)—(2),
42 U.S.C. 3796hh-1(b)(1)—(2) (1994).

(2) Commitment may be demonstrated
in a number of ways including: Clear
communication from top departmental
management that domestic violence
prevention is a priority; strict
enforcement of arrest policies;
innovative approaches to officer
supervision in domestic violence
matters; acknowledgment of officers
who consistently enforce domestic
violence arrest policies and sanctions
for those who do not; education and
training for all officers and supervisors
on enforcement of domestic violence
arrest policies and the phenomenon of
domestic violence; and the creation of
special units to investigate and monitor
spousal and partner abuse cases.

(3) Priority also will be given to
applicants who provide evidence of
meaningful attention to victims’ safety
and those who demonstrate a strong
commitment to provide victims with
information on the status of their cases
from the time the complaint is filed
through sentencing.

(b) Intergovernmental review. This
program is covered by Executive Order
12372 (Intergovernmental Review of
Federal Programs) and implementing
regulations at 28 CFR part 30. A copy
of the application submitted to the
Office of Justice Programs should also
be submitted at the same time to the
State’s Single Point of Contact, if there
is a Single Point of Contact.

§90.67 Grantee reporting.

Each grantee receiving funds under
this subpart shall submit a report to the
Attorney General evaluating the
effectiveness of projects developed with
funds provided under this subpart and

containing such additional material as
the Assistant Attorney General of the
Office of Justice Programs may
prescribe.

Dated: July 30, 1996.
Laurie Robinson,

Assistant Attorney General, Office of Justice
Programs.

[FR Doc. 96-19758 Filed 8-5-96; 8:45 am]
BILLING CODE 4410-18-P

DEPARTMENT OF THE INTERIOR
Minerals Management Service

30 CFR Part 203

RIN 1010-AC13

Royalty Relief for Producing Leases
and Certain Existing Leases in Deep
Water

AGENCY: Minerals Management Service
(MMS), Interior.

ACTION: Extension of comment period
for interim rule.

SUMMARY: This notice extends to
September 30, 1996, the deadline for the
submission of comments on the interim
rule governing royalty relief for
producing leases and certain existing
leases in deep water that was published
May 31, 1996.

DATES: MMS will consider all comments
we receive by September 30, 1996. We
will begin reviewing comments at that
time and may not fully consider
comments we receive after September
30, 1996.

ADDRESSES: Mail or hand-carry
comments to the Department of the
Interior; Minerals Management Service;
Mail Stop 4700; 381 Elden Street;
Herndon, Virginia 201704817,
Attention: Chief, Engineering and
Standards Division.

FOR FURTHER INFORMATION CONTACT: Dr.
Marshall Rose, Economic Evaluation
Branch, telephone (703) 787-1536.

SUPPLEMENTARY INFORMATION: The MMS
has been asked to extend the deadline
for respondents to submit comments to
the interim regulations governing
royalty relief on producing and certain
existing leases in deep water that were
published May 31, 1996 (61 FR 27263).
The request explains that more time is
needed to allow respondents time to
work on certain aspects and problem
areas of the interim rule and guidelines
for royalty relief for existing deep water
leases.



Federal Register / Vol. 61, No. 152 / Tuesday, August 6, 1996 / Rules and Regulations

40735

Dated: July 30, 1996.
Lucy R. Querques,

Acting Associate Director for Offshore
Minerals Management.

[FR Doc. 96-19949 Filed 8-5-96; 8:45 am]
BILLING CODE 4310-MR-M

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 950
[SPATS No. WY-022]

Wyoming Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving, with
additional requirements, a proposed
amendment to the Wyoming regulatory
program (hereinafter, the “Wyoming
program”’) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA). The proposed amendment
consists of addition and revision of
statutes and rules pertaining to shrub
density stocking requirements and
wildlife habitat. The amendment was
intended to revise the Wyoming
program to be consistent with SMCRA
and the corresponding Federal
regulations.

EFFECTIVE DATE: August 6, 1996.

FOR FURTHER INFORMATION CONTACT:
Guy V. Padgett, Director, Casper Field
Office, Telephone: (307) 261-5824,
Internet address:
GPADGETT@CWYGW.OSMRE.GOV.

SUPPLEMENTARY INFORMATION:

|. Background on the Wyoming
Program

On November 26, 1980, the Secretary
of the Interior conditionally approved
the Wyoming program. General
background information on the
Wyoming program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval of the Wyoming program can
be found in the November 26, 1980,
Federal Register (45 FR 78637).
Subsequent actions concerning
Wyoming’s program and program
amendments can be found at 30 CFR
950.12, 950.15, 950.16, and 950.20.

I1. Proposed Amendment

By letter dated November 29, 1995,
Wyoming submitted a proposed
amendment to its program
(administrative record No. WY-031-1)
pursuant to SMCRA (30 U.S.C. 1201 et

seq.). Wyoming submitted the proposed
amendment in response to the required
program amendments at 30 CFR
950.16(q) and (bb) through (hh). The
provisions of the Wyoming
Environmental Quality Act that
Wyoming proposed to revise were:
Wyoming Statute (W.S.) 35-11-103,
definitions, and W.S. 35-11-402,
establishment of reclamation standards.
The provisions of the coal rules and
regulations of the Department of
Environmental Quality, Land Quality
Division, that Wyoming proposed to
revise were: chapter I, section 2,
definitions; chapter Il, section 2, permit
application requirements for surface
coal mining operations; chapter IV,
section 2, general environmental
protection performance standards for
surface coal mining operations; chapter
X, section 4, coal exploration and
reclamation performance standards;
chapter XI, section 5, self-bonding;
chapter XIlII, section 3, notice and
opportunity for public hearing on
surface coal mining permit revisions;
chapter XVII, section 1, definitions for
designation of areas unsuitable for
surface coal mining; and appendix A,
vegetation sampling methods and
reclamation success standards for
surface coal mining operations.

OSM announced receipt of the
proposed amendment in the December
18, 1995, Federal Register (60 FR
65048), provided an opportunity for a
public hearing or meeting on its
substantive adequacy, and invited
public comment on its adequacy
(administrative record No. WY-31-02).
Because no one requested a public
hearing or meeting, none was held.

During its review of the amendment,
OSM identified concerns relating to the
proposed provisions of the rule at
chapter I, section 2(v), critical habitat
for threatened and endangered species;
the rules at chapter I, sections 2(ac) and
(bc)(xi), and chapter IV, section
2(d)(X)(E)(1), definitions for “‘eligible
land” and “treated grazingland’ and
reclamation success standard for shrub
density: the rule at chapter I, section
2(a)(vi)(G)(I), consultation by the
Wyoming Land Quality Division on
critical habitat; W.S. 35-11-402(b) and
the rules at chapter II, section
2(b)(iv)(C), and chapter IV, section
2(d)(X)(E)(111), approval of reclamation
standards by the Wyoming Game and
Fish Department; the rules at chapter I,
section 2(b)(vi)(B)(lIl) and chapter IV,
sections 2(c)(xi)(F)(I1) and 2(r), permit
application requirements and
performance standards for protection of
important and crucial habitats for fish
and wildlife; the rule at chapter X,
section 4(e), disturbance of important

habitat by exploration operations; the
rule at chapter XIllI, section 2(b), notice
and opportunity for public hearing on
permit revision; appendix A, section
VIIILE. and the rule at chapter IV,
section 2(d)(x)(E)(l), programwide or
permit-specific consultation and
approval by the Wyoming Game and
Fish Department; and appendix A,
appendix IV, plant species of special
concern. OSM notified Wyoming of the
concerns by letter dated March 8, 1996
(administrative record No. WY-31-17).

Wyoming responded by letter on
April 9, 1996, to each of the issues
(administrative record No. WY-31-18).
For some of the issues, Wyoming
submitted specific revisions that it
intends to pursue in the State
rulemaking process. This process is
expected to produce a formal
amendment that would be submitted to
OSM by mid-1997. OSM acknowledges
these revisions but, because they have
not yet been promulgated, does not in
the following findings make
determinations on their effectiveness.

I11. Director’s Findings

As discussed below, the Director, in
accordance with SMCRA and 30 CFR
732.15 and 732.17, finds, with
additional requirements, that the
proposed program amendment
submitted by Wyoming on November
29, 1995, is no less stringent than
SMCRA and no less effective than the
corresponding Federal regulations.
Accordingly, the Director approves,
with additional requirements, the
proposed amendment.

1. Substantive Revisions to Wyoming'’s
Rules That Are Substantively Identical
to the Corresponding Provisions of the
Federal Regulations

Wyoming proposed revisions to the
following rules that are substantive in
nature and contain language that is
substantively identical to the
requirements of the corresponding
Federal regulation provisions (listed in
parentheses).

Chapter I, section 2(bc)(viii) (30 CFR
701.5), land use definition for “fish and
wildlife habitat,” and

Chapter XI, section 5(a) (30 CFR 800.23(g)),
substitution of a surety bond for a self-bond.

Because these proposed Wyoming
rules are substantively identical to the
corresponding provisions of the Federal
regulations, the Director finds that they
are no less effective than the Federal
regulations. The Director approves these
proposed rules.
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2. W.S. 35-11-103(e)(xxviii), Definition
for ““Agricultural Lands”

On January 24, 1994, OSM at 30 CFR
950.16(bb) required Wyoming to delete
its definition for ““agricultural lands™ at
W.S. 35-11-103(e)(xxviii) or provide an
interpretation of the definition that
would make it no less stringent than
SMCRA and no less effective than the
Federal regulations (finding No. 1, 59
FR 3521). Wyoming proposed to delete
the definition.

This deletion satisfies the required
amendment and does not make
Wyoming’s regulatory program less
stringent than SMCRA and less effective
than the Federal regulations. Therefore,
the Director approves the proposed
deletion of the definition for
“agricultural lands” at W.S. 35-11—
103(e)(xxviii) and removes the required
amendment at 30 CFR 950.16(bb).

3. W.S. 35-11-103(e)(xxix) and Rule at
Chapter I, Section 2(v), Definition for
““Critical Habitat”

On January 24, 1994, OSM at 30 CFR
950.16(cc) (finding No. 2, 59 FR 3521,
3521-2) required Wyoming to delete its
definition for “critical habitat” at W.S.
35-11-103(e)(xxix) or revise it to make
the term applicable to animal and plant
species habitats that have been
designated by the Secretary of the
Interior as critical habitats under section
3 of the Endangered Species Act of
1973, as amended (16 U.S.C. 1531 et
seq.).

In response to the required
amendment, Wyoming proposed to
delete the definition for “’critical
habitat” at W.S. 35-11-103(e)(xxix) but
to add a similar definition for this term
in its rules at chapter I, section 2(v). In
this rule, Wyoming proposed that
“critical habitat” means “‘those areas
essential to the survival and recovery of
species listed by the Secretary of the
Interior or Commerce as threatened or
endangered (50 CFR, parts 17 AND
226).”

50 CFR part 226 pertains to habitat for
marine mammals, fish, and reptiles
designated as critical by the National
Oceanic and Atmospheric
Administration under the jurisdiction of
the Secretary of Commerce. 50 CFR Part
17 pertains to critical habitats listed by
the Secretary of the Interior under the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531-1543), but it
is also in 30 CFR 17.2(b), through its
reference of subpart B, lists threatened
and endangered wildlife and plant
species completely under the
jurisdiction of the Department of
Commerce and other such species
jointly under the jurisdiction of the

Departments of the Interior and
Commerce.

There is no counterpart definition for
“critical habitat” in SMCRA or the
Federal regulations. However, the
surface and underground mining permit
application regulations at 30 CFR
780.16(a) and (b) and 784.21(a) and (b)
require resource information and
protection and enhancement plans for
listed or proposed endangered or
threatened species of plants or animals
or their “critical habitats” listed by the
Secretary of the Interior under the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.). Also,
the performance standards at 30 CFR
816.97(b) and 817.97(b) require that no
surface or underground mining activity
shall be conducted that is likely to
jeopardize the continued existence of
endangered or threatened species listed
by the Secretary of the Interior or that
is likely to result in the destruction or
adverse modification of designated
‘“critical habitats” of such species in
violation of the Endangered Species Act
of 1973, as amended.

Wyoming’s referencing of the
Secretary of Commerce’s regulations at
50 CFR Part 226 has no relevance to the
Wyoming regulatory program, because
the State has no mammals, fish, and
reptiles that spend at least part of their
lives in a marine environment.
Wyoming'’s referencing of these
regulations does not itself make its rule
less effective than the Federal
regulations, but OSM indicated in the
January 24, 1994, Federal Register
notice that Wyoming’s protection of
critical habitat designated by the
Secretary of the Interior or Commerce
could be interpreted to allow Wyoming
to choose to protect the critical habitat
designated by one of the departments,
but not both. OSM reasoned that
Wyoming could choose to protect
critical habitat designated by the
Department of Commerce (for which
there is none in Wyoming) and not
protect critical habitat designated by the
Secretary of the Interior.

In its April 9, 1996, response to
OSM’s issue letter, Wyoming stated that
the Secretary of Commerce’s regulations
at 50 CFR part 226 have no relevance in
the State.

On the basis of this clarification, OSM
finds that Wyoming’s proposed deletion
of the definition for *‘critical habitat’ at
W.S. 35-11-103(e)(xxix) and the
proposed addition of a definition for
this term in its rule at chapter I, section
2(v) are no less effective than the
Federal regulations at 30 CFR 780.16(a)
and (b), 784.21(a) and (b), 816.97(b), and
817.97(b). Therefore, the Director
approves the proposed deletion and

addition, and removes the required
amendment at 30 CFR 950.16(cc).
However, to avoid confusion by
someone who reads Wyoming’s rules
but has not read this finding, OSM
recommends that Wyoming in a future
amendment delete in the rule at chapter
I, section 2(v) the references to the
Secretary of Commerce and the
regulations at 50 CFR part 226.

4. W.S. 35-11-103(e)(xxx) and Rules at
Chapter I, Sections 2(ax) and (w),
Definitions for “‘Important Habitat” and
“Crucial Habitat”

On January 24, 1994, OSM at 30 CFR
950.16(dd) (finding No. 3, 59 FR 3521,
3522) required Wyoming to delete its
definition for “important habitat or
crucial habitat” at W.S. 35-11—
103(e)(xxx) or revise it so that it did not
exclude *‘agricultural lands,” which
were defined at W.S. 35-11—
103(e)(xxviii) as “’cropland, pastureland,
hayland, or grazingland,” from lands
that could also have to be protected as
“important habitats or crucial habitats.”

In response to the required
amendment, Wyoming proposed to
delete the definition for “important
habitat or crucial habitat” at W.S. 35—
11-103(e)(xxx) but to add separate
definitions for “important habitat” and
“crucial habitat” in the rules at chapter
I, sections 2(ax) and (W).

Wyoming proposed that “‘important
habitat” means
that habitat which, in limited availability,
supports or encourages a maximum diversity
of wildlife species or fulfills one or more
living requirements of a wildlife species.
Examples of important habitat include, but
are not limited to, wetlands, riparian areas,
rimrocks, areas offering special shelter or
protection, reproduction and nursery areas,
and wintering areas.

It also proposed that ““crucial
habitat”means ‘““those areas, designated
as such by the Wyoming Game and Fish
Department, which determine a
population’s ability to maintain and
reproduce itself at a certain level over
the long term.”

There is no counterpart definition for
“important habitat’”” or **crucial habitat”
in SMCRA or the Federal regulations.
However, the surface mining permit
application regulations at 30 CFR 780.16
(a) and (b) require resource information
and protection and enhancement plans
for “*habitats of unusually high value for
fish and wildlife”” such as important
streams, wetlands, riparian areas, cliffs
supporting raptors, areas offering
special shelter or protection, migration
routes, or reproduction and wintering
areas. Also, the performance standards
at 30 CFR 816.97(f) require that surface
mining activities shall avoid
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disturbances to, enhance where
practicable, or restore “habitats of
unusually high value for fish and
wildlife.”

As described in 30 CFR
780.16(a)(2)(ii), “‘habitats of unusually
high value for fish and wildlife” include
“important streams, wetlands, riparian
areas, cliffs supporting raptors, areas
offering special shelter or protection,
migration routes, or reproduction and
wintering areas.” This description
coincides with Wyoming’s proposed
definition for “important habitat” at
chapter I, proposed section 2(ax), which
states that “important habitat” includes
“wetlands, riparian areas, rimrocks,
areas offering special shelter or
protection, reproduction and nursery
areas, and wintering areas.”

Wyoming'’s proposed rule definitions
for “important habitat” and “‘crucial
habitat” at chapter I, sections 2(ax) and
(w) are not inconsistent with (1) the
surface mining permit application
regulations at 30 CFR 780.16 (a) and (b),
which require resource information and
protection and enhancement plans for
“habitats of unusually high value for
fish and wildlife” and (2) the
performance standards at 30 CFR
816.97(f), which require that operators
of surface coal mining activities shall
avoid disturbances to, enhance where
practicable, or restore “‘habitats of
unusually high value for fish and
wildlife.” Therefore, the Director
approves Wyoming’s proposed rule
definitions for “important habitat” and
“crucial habitat” at chapter I, sections 2
(ax) and (w).

Also, because Wyoming deleted its
statutory definition for “important
habitat or crucial habitat” at W.S. 35—
11-103(e)(xxx) and because its proposed
rule definitions for “important habitat”
and “‘crucial habitat” at chapter I,
sections 2 (ax) and (w) do not exclude
“agriculture lands,” which was defined
at W.S. 35-11-103(e)(xxviii) but which
has now been deleted (see finding No.
2), the Director removes the required
amendment at 30 CFR 950.16(dd).

5. W.S. 35-11-402(b) and Rules at
Chapter Il, Section 2(b)(iv)(C), and
Chapter IV, Sections 2(d)(x)(E) and
(E)(111), Establishment of Reclamation
Standards for Fish and Wildlife Habitat
and Grazingland

On January 24, 1994, OSM at 30 CFR
950.16(ee) (finding No. 4, 59 FR 3521,
3522-3) required Wyoming to repeal the
part of W.S. 35-11-402(b) that provides
direction to the Wyoming
Environmental Quality Council to use
the statutory definitions for
“agricultural lands,” “critical habitat,”
and “important habitat or crucial

habitat’” at W.S. 35—-11-103(e)(xviii),
(xxix), and (xxx) in establishing
reclamation standards for fish and
wildlife habitat that are required by
Federal law or regulations to be
approved by State Wildlife agencies.
OSM placed this requirement on the
Wyoming program because OSM had
disapproved the three definitions on the
basis that they were less stringent than
SMCRA and less effective than the
Federal regulations (finding Nos. 1, 2,
and 3, 59 FR 3521, 3521-2).

As indicated in finding Nos. 1, 2, and
3, Wyoming proposed to delete the
statutory definitions for *“‘agricultural
lands,” “critical habitat,” and
“important habitat or crucial habitat” at
W.S. 35-11-103(e)(xviii), (xxix), and
(xxx), and the Director approved these
deletions. At W.S. 35-11-402(b),
Wyoming proposed to delete the
references to these statutory definitions.
Wyoming'’s proposed deletion of the
statutory definitions satisfies the
required amendment at 30 CFR
950.16(ee). Therefore, the Director
removes the required amendment.

W.S. 35-11-402(b).-At existing W.S.
35-11-402(b), Wyoming requires that,
to the extent required by federal law or
regulations, the Wyoming Game and
Fish Department’s approval has to be
obtained for reclamation standards
established for “fish and wildlife
habitat” as defined at W.S. 35-11—
103(e)(xxvi). As additional requirements
at W.S. 35-11-402(b) (i) and (ii),
Wyoming proposed that the Wyoming
Game and Fish Department’s approval
would have to be obtained for standards
established for “’grazingland,” as
defined at W.S. 35-11-103(e)(xxvii), if
the grazingland includes critical habitat
designated by the U.S. Fish and Wildlife
Service or if it includes crucial habitat
designated by the Wyoming Game and
Fish Department prior to submittal of
the initial permit application or any
subsequent amendments to the permit
application. An amendment to a permit
application is, as set forth in Wyoming’s
existing rule at chapter I, section 2(e), a
permit application adding new lands to
a previously approved permit area, as
allowed by W.S. 35-11-406(a)(xii).

Although unstated, the standards
addressed by the proposed provision are
revegetation standards for which the
Wyoming Land Quality Division would
have to obtain the Wyoming Game and
Fish Department’s approval on a permit-
specific basis.

This proposed State statute does not
have any direct counterpart in SMCRA,
but it does in part have a counterpart in
the Federal regulations. The Federal
regulation at 30 CFR 816.116(b)(3)(i)
requires for areas to be developed for

fish and wildlife habitat, that success of
vegetation, which is to be based upon
tree and shrub stocking and vegetative
ground cover parameters, be specified
by the regulatory authority after
consultation with and approval by the
State agency responsible for the
administration of the wildlife program.
The existing provision at proposed
W.S. 35-11-402(b) requires Wyoming
Game and Fish Department approval of
revegetation standards for land to be
reclaimed to fish and wildlife habitat.
This provision is consistent with the
corresponding Federal regulation at 30
CFR 816.116(b)(3)(i), which requires the
State wildlife agency’s approval of the
revegetation standards for areas to be
reclaimed for fish and wildlife habitat.
The proposed provision at W.S. 35—
11-402(b)(i) requires Wyoming Game
and Fish Department approval of
revegetation standards for grazingland
including critical habitat. As discussed
in finding No. 10, the Federal regulation
at 30 CFR 780.16(a)(2)(i) requires
Wyoming to obtain the approval of the
U.S. Fish and Wildlife Service, not the
State wildlife agency, on any critical
habitat that could be affected by mining
operations. Although Wyoming does not
indicate in the proposed provision at
W.S. 35-11-402(b)(i) that it must obtain
U.S. Fish and Wildlife Service approval,
this does not make the provision less
effective than the Federal regulation at
30 CFR 780.16(a)(2)(i), because
Wyoming has narrowly worded the
provision in such a way as to only apply
to Wyoming Game and Fish Department
approvals. This does not, however,
relieve Wyoming of the responsibility to
require such U.S. Fish and Wildlife
Service approval through its rule at
chapter I, section 2(a)(vi)(G)(l1).
Although the Federal regulations do not
require State wildlife agency approval
for critical habitat, Wyoming’s proposal
to do so amounts to an additional
requirement that odes not render the
proposed provision at W.S. 35-11—
402(b)(i) less effective than the Federal
regulation at 30 CFR 780.16(a)(2)(i).
The proposed provision at W.S. 35—
11-402(b)(ii) requires Wyoming Game
and Fish Department approval of
revegetation standards for grazingland,
as defined at W.S. 35-11-103(e)(xxvii),
which was designated by the Wyoming
Game and Fish Department as crucial
habitat prior to submittal of the initial
permit application or any subsequent
amendments to the permit application.
As set out in Wyoming’s definitions,
grazingland is a different and separate
land use from fish and wildlife habitat.
Therefore, grazingland with crucial
habitat on it, regardless of when the
crucial habitat was designated, is not
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fish and wildlife habitat. “‘Fish and
wildlife habitat,” as defined at W.S. 35—
11-103(e)(xxvi), is “land dedicated
wholly or partially to the protection,
protection or management of species of
fish or wildlife” (emphasis added).
“Grazingland,” as defined at W.S. 35—
11-103(e)(xxvii) “includes rangelands
and forestlands where the indigenous
native vegetation is actively managed
for grazing, browsing, occasional hay
production, and occasional use by
wildlife” (emphasis added). In its April
9, 1996, letter response to OSM’s issue
letter, Wyoming implicitly
acknowledged this difference when it
stated that there is “‘very little habitat
which is dedicated wholly or partially
to the production, protection or
management of species of fish or
wildlife” (emphasis in the original, page
3 of Wyoming’s letter, item No. 4.B). In
its proposed provision at W.S. 35-11—
402(b)(ii), the Wyoming Land Quality
Division requires Wyoming Game and
Fish Department approval of
revegetation standards for certain
“grazingland.” To the extent that the
corresponding Federal regulation at 30
CFR 816.116(b)(3)(i) only requires State
wildlife agency approval of revegetation
standards for “‘fish and wildlife
habitat,” the proposed provision at W.S.
35-11-402(b)(ii) goes beyond the
requirements of the Federal regulation.

For the reasons discussed above, the
Director finds that proposed W.S. 35—
11-402(b)(i) and (ii) are no less stringent
than SMCRA and no less effective than
the Federal regulation at 30 CFR
816.116(b)(3)(i). The Director approves
these statutory provisions.

Rules at chapter 11, section 2(b)(iv)(C),
and chapter 1V, sections 2(d)(x)(E) and
(E) (111).—Wyoming’s revegetation plan
requirements for surface coal mining
permit applications are in its rule at
chapter Il, section 2(b)(iv)(C). Wyoming
proposed to revise the rule to require
consultation with the Wyoming
Department of Agriculture on cropland
and erosion control techniques. The
Federal permitting regulation at 30 CFR
780.18(b)(5) requires a plan for
revegetation as required in 30 CFR
816.111 through 816.116. The Director
finds that consultation with the
Wyoming Department of Agriculture
would potentially result in a permit that
affords greater environmental protection
to lands developed for cropland. This
proposed revision to the rule at chapter
11, section 2(b)(iv)(C) is not inconsistent
with the intent of the Federal regulation
at 30 CFR 780.18(b)(5).

Some of Wyoming’s revegetation
performance standards are in its rules at
chapter 1V, section 2(d)(x)(E). Wyoming
proposed at section 2(d)(x)(E) that the

postmining density, composition, and
distribution of shrubs shall be based
upon site-specific evaluation of
premining vegetation and wildlife use.
The Federal regulation at 30 CFR
816.116(a)(2) requires that standards for
revegetation success shall include
criteria representative of unmined lands
in the area being reclaimed to evaluate
the appropriate vegetation parameters of
ground cover, production, or stocking.
The Director finds that this proposed
revision to the rule at chapter IV,
section 2(d)(x)(E) is not inconsistent
with the Federal regulation at 30 CFR
816.116(a)(2).

Wyoming proposed to further revise
the rule at chapter Il, section 2(b)(iv)(C)
to (1) require, for crucial and critical
habitats, consultation with and approval
by the Wyoming Game and Fish
Department on minimum stocking and
planting arrangements of trees and
shrubs, including species composition
and vegetative ground cover and (2)
require, for important habitats,
consultation with the Wyoming Game
and Fish Department on minimum
stocking and planting arrangements of
trees and shrubs, including species
composition and vegetative ground
cover. Wyoming proposed at chapter 1V,
section 2(d)(x)(E) (I11) to (1) require, for
areas containing designated critical or
crucial habitats, consultation with and
approval by the Wyoming Game and
Fish Department on minimum stocking
and planting arrangements of shrubs,
including species composition, and (2)
require, for areas containing important
habitats, consultation with the
Wyoming Game and Fish Department to
obtain recommended minimum stocking
and planting arrangements of shrubs,
including species composition, that may
exceed the preceding programmatic
standard (the standard at section
2(d)(X)(E)(), which requires that, except
where a lesser density is justified from
premining conditions in accordance
with appendix A, at least 20 percent of
the eligible lands shall be restored to
shrub patches supporting an average
density of one shrub per square meter).
With two exceptions, these proposed
consultation and approval requirements
and consultation-only requirements are
the same as the proposed statutory
requirements for W.S. 35-11-402(b) that
are addressed above.

The first exception is that the rules
indicate that consultation with and
approval by the Wyoming Game and
Fish Department need occur on crucial
habitat (i.e., all crucial habitat regardless
of when it is designated), whereas the
statute indicates that the approval by
the Wyoming Game and Fish
Department need only occur on those

crucial habitats that are designated prior
to the submittal of the initial permit
application or any subsequent permit
application amendments. To the extent
that the proposed rules at chapter I,
section 2(b)(iv)(C), and chapter IV,
section 2(d)(x)(E)(I1I), require Wyoming
Game and Fish Department approval of
certain crucial habitats not required by
the statute at W.S. 35—-11-402(b)(ii), the
proposed rules and statute are not
consistent. Therfore, the Director is
requiring Wyoming to (1) revise the
rules at chapter I, section 2(b)(iv)(C)
and chapter 1V, section 2(d)(X)(E)(lIl) to
require Wyoming Game and Fish
Department approval of revegetation
standards for grazingland that was
designated by the Wyoming Game and
Fish Department as crucial habitat prior
to submittal of the initial permit
application or any subsequent
amendments to the permit application,
or (2) to revise the statute at W.S. 35—
11-402(b)(ii) to remove the phrase
“prior to submittal of the initial permit
application or any subsequent
amendments to the permit application.”

The second exception is that the rules
do not require consultation and
approval on all surface mined lands to
be reclaimed for a “‘fish and wildlife
habitat” land use, whereas the statute
does. The rules require consultation and
concurrence on critical habitat and
crucial habitat, but they do not require
consultation and concurrence on lands
to be reclaimed for the fish and wildlife
habitat land use. The Federal
regulations at 30 CFR 816.116(b)(3)(i)
require, for areas to be developed for the
fish and wildlife habitat land use,
consultation and concurrence by the
State agency responsible for the
administration of the wildlife program
on minimum stocking and planting
arrangements for tree and shrub
stocking. To the extent that the rules at
chapter Il, section 2(b)(iv)(C), and
chapter 1V, section 2(d)(x)(E)(lll), do not
require consultation with and approval
by the Wyoming Game and Fish
Department on minimum stocking and
planting arrangements for tree and
shrub stocking on lands to be reclaimed
for the fish and wildlife habitat land
use, they are less effective than the
Federal regulations at 30 CFR
816.116(b)(3)(i). Therefore, the Director
approves the rules at chapter 11, section
2(b)(iv)(C) and chapter 1V, section
2(d)(x)(E)(1IT) but requires Wyoming to
revise them to require consultation with
and approval by the Wyoming Game
and Fish Department of tree and shrub
standards for all lands to be reclaimed
for the fish and wildlife habitat land
use.
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In conclusion, the Director finds, for
the reasons discussed above, that the
proposed rules at chapter I, section
2(b)(iv)(C), and chapter 1V, section
2(d)(X)(E)(I11), are less effective than the
Federal regulations at 30 CFR
816.116(b)(3)(i). The Director approves
the proposed rules but requires
Wyoming to revise them.

6. W.S. 35-11-402(c), Establishment of
Shrubs on Grazingland

On January 24, 1994, OSM at 30 CFR
950.16(ff) (finding No. 5, 59 FR 3521,
3523) required Wyoming to either delete
W.S. 35-11-402(c) (which required
reestablishment of shrubs on
grazingland to a density of one shrub
per 9 square meters, or to the premining
density, whichever was less) or to
submit documentation that the shrub
density requirement was consistent with
SMCRA and no less effective than the
Federal regulations.

In response to the required
amendment, Wyoming proposed to
delete the shrub density for grazingland
from W.S. 35-11-402(c). This deletion
satisfies the required amendment at 30
CFR 950.16(ff), and the Director is
removing the required amendment.
(Note, however, that Wyoming has now
proposed shrub density standards
elsewhere in its rules. For a discussion
of the effectiveness of those rules, see
finding No. 7.)

At W.S. 35-11-402(c), Wyoming also
proposed, for the reclamation of
grazingland, that native shrubs be
reestablished. It also stipulated that no
shrub species shall be required to be
more than one-half of the shrubs in the
postmining standard.

Section 515(b)(19) requires that
surface coal mining and reclamation
operations establish on regraded areas,
and all other lands affected, a diverse,
effective, and permanent vegetative
cover of the same seasonal variety
native to the area of land affected.

Wyoming’s proposed W.S. 35-11—
402(c) is no less stringent than section
515(b)(19) of SMCRA in that it requires
the use of native species and, through
its requirement that no shrub species
shall be more than one-half of the
shrubs in the postmining standard,
promotes a diverse vegetative cover.

For the above stated reasons, the
Director approves proposed W.S. 35—
11-402(c).

7. Rules at Chapter I, Section 2(ac);
Chapter IV, Section 2(d)(X)(E)(1) and (11);
and Appendix A: Definition for “Eligible
Land” and Reclamation Success
Standards for Shrub Density

On January 24, 1994, OSM at 30 CFR
950.16(gg) (finding No. 6, 59 FR 3521,

3524) required Wyoming to amend the
rule at chapter IV, section 2(d)(X)(E) and
appendix A to include shrub density
requirements that are in compliance
with SMCRA and the Federal
regulations. In response to the required
amendment, Wyoming proposed the
following revisions to its rules.

At chapter I, section 2(ac), Wyoming
proposed that “eligible land”” means

all land to be affected by a mining operation
after the shrub standard set forth at chapter
IV, section 2.(d)(x)(E) is approved by the
Office of Surface Mining. Cropland,
pastureland or treated grazingland approved
by the Administrator which is to be affected
by a mining operation after the shrub
standard set forth at chapter 1V, section
2.(d)(X)(E) is approved by the Office of
Surface Mining is not “eligible land”

(emphasis added).

In its rule at chapter IV, section
2(d)(X)(E) (1) and (1), Wyoming
proposed that

(1) Except where a lesser density is justified
from premining conditions in accordance
with Appendix A, at least 20 percent of the
eligible land shall be restored to shrub
patches supporting an average of one shrub
per square meter. Patches shall be no less
than .05 acres each and shall be arranged in
a mosaic that will optimize habitat
interspersion and edge effect. Criteria and
procedures for establishing the standard are
specified in Appendix A. This standard shall
apply upon approval by OSM to all lands
affected thereafter.

(1) Approved shrub species and seeding
techniques shall be applied to all remaining
grazingland. Trees shall be returned to a
density equal to the premining conditions

(emphasis added).

Appendix A of Wyoming’s rules
contains vegetation sampling methods
and reclamation success standards for
surface coal mining operations. In the
following sections of appendix A,
Wyoming proposed revisions that
restate the above-discussed rules and
detail the vegetation analyses that must
be made by operators to implement the
rules: 11.C.3, detailed qualitative and
guantitative sampling procedures,
suggested sampling procedures for
shrub habitat characteristics; VII.F,
developing a revegetation plan,
restoration of shrubs, subshrubs, and
trees; and VIII.E, testing adequacy of
reclamation, summary. Also, in the
following sections of appendix A,
Wyoming proposed other miscellaneous
related revisions: Table 1, values for use
in sample adequacy formula; table 2 and
IV.D. minimum and maximum sample
sizes for various sampling methods; and
appendix VII, glossary terms
“dominant” and “‘primary shrub
species.” The effect of these proposed
rules is that, with respect to lands to be
reclaimed for a grazingland use or a fish

and wildlife habitat land use, there is
one shrub reclamation standard that
applies to lands disturbed prior to the
date of OSM’s approval of the rules, and
there is a different one that applies to
lands disturbed after the date of OSM’s
approval of the rules.

For those lands disturbed prior to the
date of OSM’s approval, the
requirements of the existing rule at
chapter 1V, section 2(d)(x)(E) applies. It
sets a reclamation goal of one shrub per
square meter in shrub patches on 10
percent of the affected land. For those
lands disturbed after the date of OSM’s
approval, the requirements of the new
definition for “eligible land” at chapter
I, section 2(ac), the revised rules at
chapter 1V, section 2(d)(x)(E) (1) and (11),
and the revised appendix A for the rules
apply. They require that, except where
a lesser density is justified from
premining conditions in accordance
with appendix A, at least 20 percent of
the affected land be restored to shrub
patches supporting an average of one
shrub per square meter.

For both the pre-approval and post-
approval affected lands, the operator
must seed the areas outside the shrub
patches with an approved seeding
mixture that includes shrubs. The
existing rule at chapter IV, section
2(d)(x)(E) specifies this when it states
that **(a)pproved shrub species and
seeding techniques shall be applied to
all remaining surfaces used jointly by
livestock and wildlife.” The proposed
rule at chapter IV, section 2(d)(x)(E)(I1)
specifies this when it states that
“(a)pproved shrub species and seeding
techniques shall be applied to all
remaining grazingland.”

The Federal regulation at 30 CFR
816.116(a)(1) requires the State
regulatory authority to select standards
for success and statistically valid
sampling techniques for measuring
success and to include them in an
approved regulatory program. The
standards proposed by Wyoming and
discussed above constitute such
standards and techniques.

30 CFR 816.116(b)(3) requires, for
areas developed for fish and wildlife
habitat, success of vegetation to be
determined on the basis of tree and
shrub stocking and vegetative ground
cover. As further required at 30 CFR
816.116(b)(3)(i), minimum stocking and
planting arrangements must be specified
by the State regulatory authority on the
basis of local and regional conditions
and after consultation with and
approval by the State agency
responsible for the administration of the
wildlife program. By letter dated March
28, 1996, the Wyoming Game and Fish
Department concurred with the
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proposed shrub density standards
(administrative record No. WY-31-18).

Because Wyoming has proposed
shrub reestablishment success standards
and statistically valid sampling
techniques that should ensure a
vegetative stand which is effective in
implementing the grazingland and fish
and wildlife habitat land uses, and
because the State wildlife agency has
concurred with the standards for the
fish and wildlife habitat land use, the
Director finds that Wyoming’s proposed
definition for “‘eligible land’ at chapter
I, section 2(ac), the revised rules at
chapter 1V, section 2(d)(x)(E) (1) and (11),
and the revised appendix A, meet the
requirements of 30 CFR 816.116(a)(1)
and 816.116(b)(3). Accordingly, the
Director approves the proposed rules,
and the appendix to the rules, and
removes the required amendment at 30
CFR 950.16(gg).

8. Rule at Chapter I, Section 3(bc)(iii),
Definition for ““Grazingland”

On July 8, 1992, OSM at 30 CFR
950.16(q) required Wyoming to revise
its definition for “‘grazingland” in its
rules at chapter I, section 2(ba)(iii) to
clarify that Wyoming’s rule requires that
land managed for grazing must also
receive consideration for wildlife use
(finding No. 2, 57 FR 30121, 30123-5).
Wyoming proposed to satisfy this
required amendment by adding the
phrase *“‘and occasional use by wildlife”
to its land use definition for
“grazingland” at chapter I, recodified
section 2(bc)(iii). With the addition of
this phrase, this rule definition is
substantively identical to the statue
definition for grazingland at W.S. 35—
11-103(e)(xxvii), which OSM approved
in the above-cited 1992 Federal Register
notice. The Director finds that
Wyoming’s proposed ‘‘grazingland”
definition at chapter I, recodified
section 2(bc)(iii), is no less effective
than the corresponding Federal land use
definition of “grazingland” at 30 CFR
701.5. Therefore, the Director approves
the proposed definition and removes the
required amendment at 30 CFR
950.16(q).

9. Rule at Chapter I, Section 2(bc)(xi),
Definition for “Treated Grazingland”

In its process of adopting the shrub
reestablishment standards included in
this amendment, Wyoming realized that
there might be an incentive for operators
to mechanically or chemically treat
areas to be permitted in the future. If
allowed to do so, the operators could
reduce premining shrub densities so
that fewer shrubs would have to be
established on reclaimed lands. At the
same time, Wyoming recognized that

removal of shrubs from rangeland is a
common management tool. With these
things in mind, Wyoming created the
term ““treated grazingland’ as a
compromise between these two
concerns (administrative record No.
WY-31-18).

At chapter I, section 2(bc)(xi),
Wyoming proposed that ‘‘treated
grazingland’ means

grazingland which has been altered to reduce
or eliminate shrubs provided such treatment
was applied at least five years prior to
submission of the state program permit
application. However, grazingland altered
more than five years prior to submission of
the state program permit application on
which full shrubs have reestablished to a
density of at least one per nine square meters
does not qualify as treated grazingland.

In effect, the proposed definition for
“treated grazingland’ creates three
classes of grazingland: (1) Grazingland
that is affected after the date of OSM’s
approval and that was treated less than
5 years prior to the submission of the
permit application; (2) grazingland that
is affected after the date of OSM’s
approval and that was treated 5 or more
years prior to the submission of the
permit application where the premining
shrub density is equal to or greater than
one shrub per 9 square meters; (3)
grazingland that is affected after the date
of OSM’s approval and that was treated
5 or more years prior to the submission
of the permit application where the
premining shrub density is less than one
shrub per 9 square meters.

In order to determine the shrub
reestablishment standard that applies to
each of these three classes of
grazingland, one must apply the
proposed definition for “‘treated
grazingland” in conjunction with the
proposed definition for “eligible land”
at chapter I, section 2(ac); the proposed
rule at chapter 1V, section 2(d)(x)(E);
and appendix A to the rules at section
VIIIL.E. A discussion of the shrub
reestablishment standards for each of
these classes of grazingland follows.

For the reasons discussed, the
Director, approves the proposed
definition for “‘treated grazingland” at
chapter I, section 2(bc)(xi), because the
shrub standards set by Wyoming for
treated grazingland strikes a reasonable
balance between agricultural interests
and wildlife habitat needs that is not
inconsistent with the intent of SMCRA
and the Federal regulations. However,
the Director is requiring Wyoming to
clarify the revegetation standard for
grazingland that is affected after the date
of OSM’s approval and that was treated
less than 5 years prior to the submission
of the permit application.

Grazingland that is affected after the
date of OSM’s approval and that was
treated less than 5 years prior to the
submission of the permit application.
As set forth in the proposed definition
for “‘treated grazingland’ at chapter I,
section 2(bc)(xi), grazingland that is
disturbed after the date of OSM’s
approval of these rules and that was
treated less than 5 years prior to the
submission of the permit application is
not “treated grazingland.”” Because it is
not “‘treated grazingland,” it is
“grazingland.” As set forth in the
definition for “‘eligible land’’ at chapter
I, section 2(ac), this grazingland is
eligible land that is subject to the shrub
standard set forth at chapter 1V, section
2(d)(x)(E), which at subsection (I) states
that *‘[e]xcept where a lesser density is
justified from premining conditions in
accordance with appendix A, at least 20
percent of the eligible land shall be
restored to shrub patches supporting an
average of one shrub per square meter”
(emphasis added).

Given Wyoming’s rationale that it
wanted to take away any incentive for
an operator permining shrub densities
so that fewer shrubs would have to be
established on reclaimed grazinglands,
it is not likely that Wyoming intended
that the postmining shrub
reestablishment standard could be a
lesser density that was based on the
premining, treated condition. Even so,
the language of the rules could be
interpreted to allow this. Alternatively,
it's possible that Wyoming intended that
any operator treating grazingland less
than 5 years prior to the submission of
the permit application would than
automatically have to reclaim to the
maximum standard of at least one shrub
per square meter on 20 percent of the
eligible land.

There is no direct counterpart
definition for “treated grazingland” in
the Federal regulations. However, 30
CFR 816.116(b)(1) requires that
standards for success shall be applied in
accordance with the approved
postmining land use and, at a minimum,
for areas developed for use as
grazingland, the ground cover and
production of living plants on the
revegetated area shall be at least equal
to that of a reference area of *‘such other
success standards approved by the
regulatory authority.”

Because Wyoming’s rules are unclear
as to the shrub reestablishment standard
for grazingland that is affected after the
date of OSM’s approval and that was
treated less than 5 years prior to the
submission of the permit application,
the Director finds that Wyoming’s
proposed definition for “treated
grazingland” at chapter |, section
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2(bc)(xi), as applied in conjunction with
the proposed definition for “eligible
land” at chapter I, section 2(ac), the
proposed rule at chapter IV, section
2(d)(X)(E)(I), and appendix A to the
rules at section VIII.E, does not clearly
satisfy for this class of grazingland the
Federal regulation at 30 CFR
816.116(b)(1) that requires the
regulatory authority to set standards of
revegetation success for areas developed
for grazingland. Therefore, the Director
is requiring Wyoming to revise the
definition for “‘treated grazingland” at
chapter I, section 2(bc)(xi), to otherwise
revise its rules, or to provide OSM with
a policy statement, clarifying the shrub
standard for grazingland that is affected
after the date of OSM’s approval and
that was treated less than 5 years prior
to the submission of the permit
application.

Grazingland that is affected after the
date of OSM’s approval and that was
treated 5 or more years prior to the
submission of the permit application
where the premining shrub density is
equal to or greater than one shrub per
9 square meters.—As set forth in the
proposed definition for “treated
grazingland’ at chapter I, section
2(bc)(xi), grazingland that is disturbed
after the date of OSM’s approval of these
rules, was treated more than 5 years
prior to the submission of the permit
application, and supports a premining
shrub density equal to or greater than
one shrub per 9 square meters is not
“treated grazingland.” Because it is not
“treated grazingland,” it is
“grazingland.” As set forth in the
definition for “‘eligible land’ at chapter
I, section 2(ac), this grazingland is
eligible land that is subject to the shrub
standard set forth at chapter 1V, section
2.(d)(X)(E), which at subsection (I) states
that *‘[e]xcept where a lesser density is
justified from premining conditions in
accordance with appendix A, at least 20
percent of the eligible land shall be
restored to shrub patches supporting an
average of one shrub per square meter.”
Thus, the postmining shrub standard for
this class of grazingland is no more than
one shrub per square meter on 20
percent of the land, and possibly less
depending upon the premining shrub
density.

The Director finds that Wyoming’s
proposed definition for “treated
grazingland’ at chapter I, section
2(bc)(xi), as applied in conjunction with
the proposed definition for “‘eligible
land” at chapter I, section 2(ac), the
proposed rule at chapter IV, section
2(d)(X)(E)(I), and appendix A to the
rules at section VIII.E, satisfies, for this
class of grazingland, the Federal
regulation at 30 CFR 816.116(b)(1) that

requires the regulatory authority to set
standards of revegetation success for
areas developed for grazingland.

Grazingland that is affected after the
date of OSM'’s approval and that was
treated 5 or more years prior to the
submission of the permit application
where the premining shrub density is
less than one shrub per 9 square meters
(treated grazingland).—As set forth in
the proposed definition for “‘treated
grazingland” at chapter I, section
2(bc)(xi), grazingland that is disturbed
after the date of OSM’s approval of these
rules, was treated more than 5 years
prior to the submission of the permit
application, and supports a premining
shrub density of less than one shrub per
9 square meters in “treated
grazingland.” Because it is “‘treated
grazingland,” it is not “‘eligible land” as
defined at chapter I, section 2(ac) and is
not subject to the shrub standard set
forth at chapter 1V, section 2(d)(x)(E).
For this treated grazingland, the
operator is required to reclaim the land
in accordance with chapter IV, section
2(d)(X)(E)(II), which requires that
“(a)pproved shrub species and seeding
techniques shall be applied to all
remaining grazingland.” Thus, no
postmining shrub standard is set for
treated grazingland, but the operator is
required to seed for shrubs using
approved species and techniques.

The Director agrees with Wyoming
that the shrub standard set by Wyoming
for treated grazingland strikes a
reasonable balance between agricultural
interest and grazingland habitat needs
that is not inconsistent with the intent
of SMCRA and the Federal regulations.
Therefore, the Director finds that
Wyoming’s proposed definition for
“treated grazingland’ at chapter I,
section 2(bc)(xi), as applied in
conjunction with the proposed
definition for “‘eligible land” at chapter
I, section 2(ac), and the proposed rule at
chapter 1V, section 2(d)(x)(E)(1l),
satisfies, for this class of grazingland,
the Federal regulation at 30 CFR
816.116(b)(1) that requires the
regulatory authority to set standards of
revegetation success for areas developed
for grazingland.

10. Rule Chapter Il, Section
2(a)(vi)(G)(I1), Consultation by the
Wyoming Land Quality Division On
Critical Habitat

In its permit application requirements
rule at chapter Il, section 2(a)(vi)(G)(Il),
Wyoming proposed that the Wyoming
Game and Fish Department must be
contacted by the Wyoming Land Quality
Division if the disruption of critical
habitat is likely. At chapter I, section
2(v), Wyoming proposed to define

*“critical habitat”” to mean the habitat of
those threatened and endangered
species listed by the Secretary of the
Interior or Commerce in accordance
with 50 CFR 17 parts and 226.

Wyoming'’s existing performance
standard rule at chapter IV, section
2(r)(i)(E) requires an operator to
promptly report to the Wyoming Land
Quality Division any threatened or
endangered species or critical habitat of
such species, which was not reported or
investigated in the permit application.
Upon such natification, the
Administrator of the Wyoming Land
Quality Division is required to consult
with the Wyoming Game and Fish
Department and the U.S. Fish and
Wildlife Service.

The Federal regulations at 30 CFR
780.16(a) require the regulatory
authority to consult with State and
Federal agencies with responsibilities
for fish and wildlife. 30 CFR
780.16(a)(2)(i) requires site-specific
resource information for listed or
proposed endangered or threatened
species of plants or animals or their
critical habitats listed by the Secretary
of the Interior under the Endangered
Species Act of 1973, as amended (16
U.S.C. 1531 et seq.). The U.S. Fish and
Wildlife Service is responsible for
listing, recovery, administration, and
prohibitions associated with threatened
and endangered species designated
under this Act. Therefore, 30 CFR
780.16(a) and (a)(2)(i) require the
regulatory authority to consult with the
Fish and Wildlife Service on critical
habitat for Federally-listed threatened
and endangered species.

Because Wyoming'’s proposed rule at
chapter I, section 2(a)(vi)(G)(I1) does not
require consultation with the U.S. Fish
and Wildlife Service on critical habitat,
it is not consistent with its existing rule
at chapter 1V, section 2(r)(i)(E) and is
less effective than the Federal
regulations at 30 CFR 780.16(a) and
(@)(2)(i). Therefore, the Director
approves the proposed rule at chapter I,
section 2(a)(vi)(G)(ll) but requires
Wyoming to revise it to require
consultation with the U.S. Fish and
Wildlife Service on critical habitat.

11. Rule at Chapter X, Section 4(e),
Disturbance of Critical, Crucial, and
Important Habitats by Exploration
Operations

In its rule at chapter X, section 4(ge),
Wyoming proposed to prohibit coal
exploration operations on critical
habitat and crucial habitat, but to allow
coal exploration operations on
important habitat after consultation
with the Wyoming Game and Fish
Department.
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The Federal regulations at 30 CFR
815.15(a) prohibit the disturbance of
“habitats of unusually high value for
fish [and] wildlife”” by coal exploration
operations. As described in 30 CFR
780.16(a)(2)(ii), these habitats include
“important streams, wetlands, riparian
areas, cliffs supporting raptors, areas
offering special shelter or protection,
migration routes, or reproduction and
wintering areas.” This description
coincides with Wyoming’s proposed
definition for “important habitat™ at
chapter I, section 2(ax), which states
that “important habitat” includes
“wetlands, riparian areas, rimrocks,
areas offering special shelter or
protection, reproduction and nursery
areas, and wintering areas.” Therefore,
Wyoming’s “important habitat” is a
“habitat of unusually high value’ as
described in the Federal regulations.

Because Wyoming’s proposed rule at
chapter X, section 4(e) does not prohibit
the disturbance of “important habitat”
by coal exploration operations it is less
effective than the corresponding Federal
regulation at 30 CFR 815.15(a). The
Director approves the proposed rule but
requires Wyoming to revise it to
prohibit the disturbance of “‘important
habitat” by coal exploration operations.

12. Rules at Chapter XIlI, Section 3(a),
Notice and Opportunity for Public
Hearing on Permit Revision

At chapter XIII, section 3(a), Wyoming
proposed that the applicant’s newspaper
notice for a significant permit revision
shall contain the information required
by W.S. 35-11-406(j), the permit
number and date approved, and a
general description of the proposed
revision. W.S. 35-11-406(j) requires the
notice to contain information regarding
the identity of the applicant, the
location of the proposed operation, the
proposed dates of commencement and
completion of the operation, the
proposed future use of the affected land,
the location at which information about
the application may be obtained, and
the location and final date for filing
objections to the application.

In setting forth in corresponding
Federal notice requirements for
significant permit revisions, 30 CFR
774.13(b)(2) references 30 CFR 773.13.
30 CFR 773.13(a)(1) itemizes the
information that must be included in an
applicant’s newspaper notice.

Proposed chapter XIlIlI, section 3(a)
includes some notice requirements that
are not included in the corresponding
Federal regulations at 30 CFR
774.13(b)(2) and 773.13(a)(1). These
include: The proposed dates of
commencement and completion of the
operation, the proposed future use of

the affected land, the permit number
and date approved, and a general
description of the proposed revision.
These additional requirements are not
inconsistent with 30 CFR 774.13(b)(2)
and 773.13(a)(1). Aside from these
requirements, proposed chapter XIllI,
section 3(a) also includes, with two
exceptions, all of the requirements of
the counterpart Federal requirements at
30 CFR 774.13(b)(2) and 773.13(a)(1).
The exceptions are that the proposed
State rule does not include counterparts
to 30 CFR 773.13(a)(1)(v) and (vi)
respectively concerning notice of permit
request to mine within 100 feet of the
outside right-of-way of a public road or
to relocate or close a public road, and
permit request for experimental
practice. Although proposed chapter
XII1, section 3(a) does not include these
requirements, it need not do so because
they are included elsewhere in
Wyoming’s regulations at chapter XIl,
section 1(a)(v)(D) and chapter XIlI,
section 1(a)(ii)(B). For these reasons,
Wyoming’s proposed newspaper notice
requirements for permit revisions at
chapter XIII, section 3(a) are no less
effective than the corresponding notice
requirements of the Federal regulations
at 30 CFR 774.13(b)(2) and 773.13(a)(1).

At chapter XIlI, section 3(a), Wyoming
also proposed that the operator shall
mail a copy of the application mine plan
map the Wyoming Oil and Gas
Commission.

As previously discussed, the Federal
regulations at 30 CFR 774.13(b)(2)
require for significant permit revisions
that the regulatory authority comply
with the notice requirements at 30 CFR
773.13. The Federal regulations at 30
CFR 773.13(a)(3) require the regulatory
authority, upon receipt of a significant
revision to a permit under 30 CFR
774.13, to issue a written notification
indicating the applicant’s intention to
mine the described tract of land, the
application number or other identifier,
the location where the copy of the
application may be inspected, and the
location where comments on the
application may be submitted. It further
requires the regulatory authority to send
the notification to all State
governmental agencies with an interest
in the proposed operation.

The proposed State requirement at
chapter XIlI, section 3(a) differs from the
Federal requirements at 30 CFR
774.13(b)(2) and 773.13(a)(3) in that the
permit revision applicant, rather than
the regulatory authority, is required to
notify the interested State agency.
Although this difference is substantive,
it does not make the proposed State rule
less effective than the Federal
regulations, because the Federal

requirement for notifying the interested
State agency are met.

In conclusion, for the aforementioned
reasons, Wyoming’s proposed rule at
Chapter XIlI, section 3(a) is no less
effective than the corresponding Federal
regulations at 30 CFR 774.13(b)(2),
773.13(a)(1), and 773.13(a)(3).
Therefore, the Director approves the
proposed revisions to the rule.

13. Rule at Chapter XVII, Section 1(a),
Lands Unsuitable for Mining and
Definition for “Fragile Lands”

Wyoming proposed to revise its
definition for “fragile lands” in its rule
at chapter XVII, section 1, which
pertains to the designation of areas
unsuitable for surface coal mining.
Wyoming proposed to add crucial or
important habitats for fish or wildlife to
the list of lands that constitute “‘fragile
lands.” It also proposed that “critical
habitats for endangered species,” rather
than just “critical habitats for
endangered species of plants,”
(emphasis added) are “fragile lands.”

The corresponding Federal definition
for “fragile lands” at 30 CFR 762.5 states
that “’valuable habitats for fish or
wildlife” are examples of fragile lands.
Instead of using this term, Wyoming
uses the term *‘crucial or important
habitat.” Because “crucial habitat” and
“important habitat,” as defined by
Wyoming in its rules at chapter I,
sections 2(ax) and (w) (see findings No.
4), are “‘valuable habitats for fish or
wildlife” as used in the Federal
definition, Wyoming’s listing of these
habitats in its proposed definition for
“fragile land” is consistent with the
Federal definition for *“fragile land.”

The Federal definition for “fragile
lands” at 30 CFR 762.5 further states
that *‘critical habitats for endangered or
threatended species of animals or
plants” (emphasis added) are examples
of fragile lands. In its proposed
definition for “fragile lands,” Wyoming
does not use the emphasized words
“threatened” and ‘““‘of animals or
plants.” However, as defined by
Wyoming at chapter I, section 2(v),
“critical habitat”” means “‘those areas
essential to the survival and recovery of
species listed by the Secretary of the
Interior or Commerce as threatended or
endangered” (emphasis added, see
finding No. 3). Therefore, by using the
term ““critical habitat” in its proposed
definition for “fragile lands,” Wyoming
protects critical habitats of threatened
species in its process for designating
lands unsuitable for mining. Also, by
using the term “critical habitat” in its
proposed definition for “fragile lands,”
Wyoming protects critical habitats of
both plant and animal species, because
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the Secretaries of the Interior and
Commerce protect both plant and
animal threatened or endangered
species.

For these reasons, Wyoming'’s
proposed definition for “fragile lands”
at chapter XVII, section 1(a) is no less
effective than the corresponding Federal
definition for *“fragile lands” at 30 CFR
762.5. Therefore, the Director approves
the proposed definition.

14. Required Amendment at 30 CFR
950.16(hh)

By letters dated February 28, 1994,
and September 1, 1994, Wyoming
submitted a description of required
amendments, a timetable for enactment
of the amendments, and a request for
additional time to complete the
rulemaking associated with the required
amendments at 30 CFR 950.16 (aa)
through (gg). By final rule Federal
Register notice dated December 23,
1994, OSM extended until November
30, 1995, the deadline for Wyoming to
submit an amendment addressing the
required amendments. OSM codified
this deadline extension at 30 CFR
950.16(hh). Wyoming submitted the
amendment, which is the subject of this
notice, on November 29, 1995. Because
Wyoming has submitted the
amendment, the Director is removing
the required amendment at 30 CFR
950.16(hh).

IVV. Summary and Disposition of
Comments

Following are summaries of all
substantive written comments on the
proposed amendment that were
received by OSM, and OSM’s responses
to them.

1. Public Comments

National Wildlife Federation,
Wyoming Wildlife Federation, and
Wyoming Outdoor Council.—By letter
dated January 16, 1996 (administrative
record No. WY-31-09), the National
Wildlife Federation, Wyoming Wildlife
Federation, and Wyoming Outdoor
Council jointly commented on W.S. 35—
11-402(b)(ii). In this statutory provision,
the Wyoming Land Quality Division
proposed that, to the extent required by
federal law or regulations, it would have
to obtain the approval of the Wyoming
Game and Fish Department for
reclamation standards for “‘grazingland”
as defined at W.S. 35-11-103(e)(xxvii),
if the grazingland includes crucial
habitat designated by the Wyoming
Game and Fish Department ““prior to
submittal of the initial permit
application or any subsequent
amendments to the permit application.”

The commenters started that the
guoted part of the provisions places a
restriction on the protection of crucial
habitat that is not consistent with
section 515(b)(2) of SMCRA, which
requires that all surface coal mining
operations shall at a minimum ‘“‘restore
the land affected to a condition capable
of supporting the uses which it was
capable of supporting prior to any
mining, or higher or better uses * * *”
(emphasis added by commenters). They
argue that there can be no restoration to
the land’s prior wildlife capabilities if
the Wyoming Game and Fish
Department cannot update crucial
habitat areas after the initial permit
application.

The commenters also cited section
515(b)(24), which requires that mine
operators “’'to the extent possible using
the best technology currently available,
minimize disturbances and adverse
impacts of the operation on fish,
wildlife, and related environmental
values, and achieve enhancement of
such resources where practicable.” The
commenters stated that this provision
cannot be carried out if the Wyoming
Game and Fish Department cannot add
to crucial habitat maps after the initial
permit application.

In addition, the Wyoming Outdoor
Council (Council) by letter dated
January 22, 1996 (administrative record
No. WY-31-13), stated that, although
most big game crucial ranges in
Wyoming are well defined, the
Wyoming Game and Fish Department
has not, because of only having three
nongame biologists for all of Wyoming’s
98,000 square miles, identified crucial
habitats for a broad range of species,
including raptors, sage and sharp tail
grouse, and ‘‘state priority species.” The
Council stated that it is conceivable that
a permit applicant’s baseline wildlife
information could reveal crucial
habitats previously unrecognized by the
Wyoming Game and Fish Department.
The Council stated that the proposed
statutory provision makes the collection
of wildlife baseline data trivial if these
data cannot be used to make certain
resource determinations and then base
management prescriptions on these
determination (i.e., wildlife data
included in permit application cannot
be used as a basis for designating,
protecting, and enhancing crucial
habitat).

The Council cited 30 CFR 780.16(a),
which requires that

[e]ach application shall include fish and
wildlife resource information for the permit
area and adjacent area. The scope and level
of detail for such information * * * shall be
sufficient to design the protection and

enhancement plan required under (b) of this
section.

Referenced 30 CFR 780.16(b), at
subsection (2), requires that

[e]ach application shall include a description
of how, to the extent possible using the best
technology currently available, the operator
will minimize disturbances and adverse
impacts on fish and wildlife. * * * This
description shall—apply at a minimum to
species and habitats identified under
paragraph (a) of this section.

The Council concluded that the
restriction that proposed W.S. 35-11—
402(b)(ii) places on the protection and
enhancement of crucial habitat is a
violation of 30 CFR part 780.

OSM considered these comments in
its review of proposed W.S. 35-11—
402(b)(ii). For the reasons discussed in
finding No. 5 and below, OSM does not
agree that proposed W.S. 35-11—
402(b)(ii) is less effective than SMCRA
and the Federal regulations.

Wyoming'’s permit application rules at
chapter |1, section 2(a)(vi)(D)( require
studies of wildlife and their habitats in
the level of detail as determined by the
Wyoming Land Quality Division, after
consultation with the Wyoming Game
and Fish Department. The purpose of
these baseline studies is to identify
valuable wildlife habitats so that the
permit applicant can be required to plan
mining and reclamation operations to
minimize wildlife impacts. If these
studies reveal valuable wildlife habitat
on grazingland, the permit applicant
would be required to accordingly plan
mining and reclamation operations to
minimize wildlife impacts, regardless of
whether the Wyoming Game and Fish
Department subsequently (after initial
permit or amendment application)
designated the valuable habitat as
critical habitat. If the crucial habitat
designation on grazing land did occur
after initial permit or amendment
application, the Wyoming Land Quality
Division would not under W.S. 35-11—
402(b)(ii) have to obtain Wyoming Game
and Fish Department approval of shrub
revegetation standards, but, assuming
that the habitat was at least important
habitat, it would still have to solicit the
Wyoming Game and Fish Department’s
recommendations. The Wyoming Land
Quality Division has an obligation to
afford good-faith considerations to all
Wyoming Game and Fish Department
recommendations regarding protection,
restoration, and enhancement of
wildlife resources, regardless of the
postmining land use.

In addition to the aforementioned
permitting requirements, the permit
applicant would not be relieved of the
responsibility to meet the performance
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standards in Wyoming’s rules at chapter
IV, section 2(r), which requires an
operator, to the extent possible using the
best technology currently available and
consistent with the approved
postmining land use, minimize
disturbance, and where practicable,
enhance wildlife resources.

University of Wyoming.—The Head of
the Department of Plant, Soil, and Insect
Sciences, University of Wyoming,
responded but had no comments on the
amendment (administrative record No.
WY-31-16).

2. Federal Agency Comments

Pursuant to 732.17(h)(11)(i), OSM
solicited comments on the proposed
amendment from various Federal
agencies with an actual or potential
interest in the Wyoming program.

U.S. Bureau of Mines.—By letter
dated December 21, 1995, the U.S.
Bureau of Mines, Division of
Environmental Technology, responded
that it had no comments on the
amendment (administrative record No.
WY-31-06).

U.S. Army Corps of Engineers.—By
letter dated December 27, 1995, the U.S.
Army Corps of Engineers responded that
it found the amendment to be
satisfactory (administrative record No.
WY-31-07).

U.S. Department of Agriculture,
Natural Resources Conservation Service
(NRCS).—By letter dated January 12,
1996, NRCS responded with comments
(administrative record No. WY-31-10).

NRCS recommended that the
proposed land use definition of
“grazingland” at chapter I, section
2(bc)(iii) be revised to read:
“Grazingland includes rangelands and
forest lands where the indigenous native
vegetation is actively managed for
grazing, browsing, occasional
mechanical forage harvesting, and may
also be used by wildlife.”” OSM made
Wyoming aware of this
recommendation, but it did not require
Wyoming to revise the proposed
definition because, as discussed in
finding No. 8, it is no less effective than
the corresponding Federal land use
definition for *‘grazingland” at 30 CFR
701.5.

NRCS commented on the proposed
rule at chapter II, section 2(b)(iv)(C),
which includes requirements for permit
application revegetation plans. The
existing, unrevised language of this rule
indicates that the ““[t]he standards and
specifications adopted by the State
Conservation Commission for mine
reclamation shall be considered by the
applicant during the preparation of the
reclamation plan whenever
practicable.” NRCS stated that the State

Conservation Commission is no longer
in existence and that the State Board of
Agriculture now has this former
Commission’s responsibilities; it also
stated that the rule should indicate
where the referenced standards and
specifications can be obtained. In its
March 8, 1996, issue letter, OSM
notified Wyoming of this comment. In
its April 9, 1996, response, Wyoming
confirmed that the State Conservation
Commission has disbanded and been
replaced by the State Board of
Agriculture. Wyoming stated that this
Board does not have the responsibility
for setting standards and specifications
for mine reclamation. Therefore,
Wyoming indicated it would in the
future propose to OSM that the above-
qguoted sentence be deleted from the
rule. Wyoming noted that another
provision of the rule, which requires
consultation with the Wyoming
Department of Agriculture on croplands,
will be retained because the Federal
regulations at 30 CFR 780.23(a)(2)(ii)
require consultation with such State
agricultural agencies.

Bureau of Land Management.—By
letter dated January 18, 1996, the
Bureau of Land Management, Rock
Springs District Office (BLM—-RSDO),
responded with comments
(administrative record No. WY-31-12).
Those comments that relate to proposed
amendment revisions are discussed
below. Other comments that relate to
rules that are not proposed for revision
in this amendment have been included
in the administrative record for
Wyoming'’s future consideration.

BLM-RSDO commented that the land
use definition for *‘grazingland” in the
proposed rule at chapter I, section
2(bc)(iii), should be revised by deleting
the proposed phrase ‘““‘and occasional
use by wildlife.” In making this
comment, BLM-RSDO was apparently
unaware that Wyoming was adding the
phrase ‘““and occasional use by wildlife”
in response to the required amendment
at 30 CFR 950.16(q) that OSM placed on
the Wyoming program. For a discussion
of the required amendment and
proposed definition, which the Director
is approving, see finding No. 8.

BLM-RSDO commented that the
revisions proposed in the land use
definition for “‘fish and wildlife habitat”
in the proposed rule at chapter |, section
2(bc)(viii) should not be made and that
the definition should remain
unchanged. As discussed in finding No.
1, the Director is approving the
proposed definition because it is
substantively identical to the
corresponding Federal land use
definition for “fish and wildlife habitat”
at 30 CFR 701.5.

BLM-RSDO submitted comments on
appendix A, section VIII.E (testing of
adequacy of reclamation, evaluation of
shrub density) questioning why treated
grazingland was not subject to the
standard of one shrub per square meter
on the 20 percent of the affected area
that is set forth in the rules at chapter
1V, section 2(d)(x)(E). As discussed in
finding No. 9 and as set forth in the
proposed definition for ““treated
grazingland’ at chapter I, section
2(bc)(xi), grazingland that is disturbed
after the date of OSM’s approval of these
rules, was treated more than 5 years
prior to the submission of the permit
application, and supports a premining
shrub density of less than one shrub per
9 square meters is ‘‘treated
grazingland.” As discussed in the
finding, the Director agrees with
Wyoming that the shrub standard set by
Wyoming for treated grazingland strikes
a reasonable balance between
agricultural interests and wildlife
habitat needs that is not inconsistent
with the intent of SMCRA and the
Federal regulations.

Lastly, BLM—RSDO commented that
the list of plant species of special
concern in appendix A, appendix 1V,
should be updated with 1995 data from
the Wyoming Natural Diversity
Database. OSM included this comment
in its March 9, 1996, issue letter to
Wyoming. In response, Wyoming stated
that it would, through the rulemaking
process and in some future amendment,
remove the list from appendix A and
instead refer the reader to the Wyoming
Natural Diversity Database Office for a
current list of plant species of special
concern.

By letter dated January 18, 1996,
BLM, Wyoming State Office (BLM—
WSO), responded with a comment on
the proposed rule at chapter XIllI,
section 3(a) (administrative record No.
WY-31-15). Wyoming proposed to
revise the rule to require coal operators
to mail copies of significant permit
revision maps to the Wyoming Oil and
Gas commission, rather than owners of
record, in accordance with W.S. 35-11-
406(j). BLM—WSO recommended that
the rule be revised to require coal
operators to mail pertinent maps to all
oil and gas operators within the permit
area. OSM did not require Wyoming to
make this recommended revision
because the Federal regulations at 30
CFR 774.13(b)(2) and 773.13(a)(3) do not
require it. As discussed in finding No.
12, the Director is approving the
proposed rule on the basis that it is no
less effective than the corresponding
Federal regulations.

U.S. Fish and wildlife Service
(FWS).—BYy letter dated January 19,
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1996, FWS responded with comments
(administrative record No. WY-31-11).

FWS commented that the rules in
several places require consultation with
the Wyoming Game and Fish
Department on minimum stocking and
planting arrangements of trees and
shrubs on critical habitats, which
Wyoming defines as those areas
essential to the survival and recovery of
species listed by the Secretaries of the
Interior and Commerce as threatened or
endangered. FWS stated that
consultation on Federally designated
critical habitats must occur with FWS
and cannot be delegated to a State
agency.

OSM agreed with FWS’s comment
and notified Wyoming in the March 8,
1996, issue letter that, to be no less
effective than the Federal permit
application at 30 CFR 780.16(a) and
(a)(2)(i), Wyoming must revise its
proposed rule at chapter Il, section
2(a)(vi)(G)(II) to require consultation
with FWS on critical habitat. In its April
9, 1996, response to the issue letter,
Wyoming acknowledged the need to
revise the rule, and it will do so in the
future. As discussed in finding No. 10
of this notice, the Director finds that
Wyoming’s proposed rule at chapter II,
section 2(a)(vi)(G)(ll) is less effective
than the Federal regulations at 30 CFR
780.16(a) and (a)(2)(i). Therefore, the
Director is requiring Wyoming to revise
the rule to require consultation with
FWS on critical habitat.

FWS also commented that Wyoming’s
Enrolled Act No. 8, which limits some
alterations to crucial habitat
designations by the Wyoming Game and
Fish Department, seems to conflict with
the intent of SMCRA and could affect
habitats of value to migratory birds and
other species of high Federal interest.
For a response to this general comment
on W.S. 35-11-402(b)(ii), see the above
responses to the comments on this
section of the Wyoming’s statute from
the National Wildlife Federation,
Wyoming Wildlife Federation, and
Wyoming Outdoor Council.

Mine Safety and Health
Administration.—ByY letter dated
January 24, 1996, the Mine Safety and
Health Administration responded but
had no comments on the amendment
(administrative record No. WY-31-14).

3. Environmental Protection Agency
(EPA) Concurrence and Comments

Pursuant to 30 CFR 732.17(h)(11)(ii),
OSM is required to solicit the written
concurrence of EPA with respect to
those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water

Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.). None
of the revisions that Wyoming proposed
to make in its amendment pertain to air
or water quality standards. Therefore,
OSM did not request EPA’s
concurrence.

Pursuant to 732.17(h)(11)(i), OSM
solicited comments on the proposed
amendment from EPA (administrative
record No. WY-31-03). It did not
respond to OSM’s request.

4. State Historic Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Pursuant to 30 CFR 732.17(h)(4), OSM
solicited comments on the proposed
amendment from the SHPO and ACHP
(administrative record No. WY-31-04).
By letter dated January 4, 1996, the
SHPO indicated he had no objections to
the proposed amendment
(administrative record No. WY-31-08).
ACHP did not respond to OSM’s
request.

V. Director’s Decision

Based on the above findings, the
Director approves, with additional
requirements, Wyoming’s proposed
amendment as submitted on November
29, 1995.

The Director approves, as discussed
in:

Finding No. 1, revision of the land use
definition for ““fish and wildlife habitat”
at chapter I, section 2(bc)(viii), and
revision of chapter XI, section 5(a),
substitution of a surety bond for a self-
bond;

Finding No. 2, deletion of the
definition for *‘agricultural lands” at
W.S. 35-11-103(e)(xxviii);

Finding No. 3, deletion of the
definition for “critical habitat” at W.S.
35-11-103(e)(xxix) and revision of the
definition for “‘critical habitat at
chapter I, section 2(v);

Finding No. 4, deletion of the
definition for “‘crucial habitat’” at W.S.
35-11-103(e)(xxx), addition of the
definition for “crucial habitat’ at
chapter I, section 2(w), and revision of
the definition for “important habitat’ at
chapter I, section 2(ax);

Finding No. 6, revision of W.S. 25—
11-402(c), establishment of shrubs on
grazingland,

Finding No. 7, addition of the
definition for “eligible land’” at chapter
I, section 2(ac), and revision of chapter
1V, section 2(d)(x)(E) (1) and (II), and
appendix A, reclamation success
standards for shrub density;

Finding No. 8, revision of the land use
definition for ““grazingland” at chapter |,
section 2(bc)(iii);

Finding No. 12, revision of chapter
XIIl, section 3(a), notice and
opportunity for public hearing on
permit revision; and

Finding No. 13, revision of the
definition for “fragile lands” at chapter
XVII, section 1(a), with respect to
designation of lands unsuitable for
mining.

With the requirement that Wyoming
further revise its rules and/or statute,
the Director approves, as discussed in:

Finding No. 5, revision of W.S. 35—
11-402(b), chapter |1, section 2(b)(iv)(C),
and chapter 1V, sections 2(d)(x)(E) and
(E)(111), establishment of reclamation
standards for fish and wildlife habitat
and grazingland;

Finding No. 9, addition of the land
use definition for “treated grazingland”
at chapter I, section 2(bc)(xi);

Finding No. 10, revision of chapter II,
section 2(a)(vi)(G)(Il), consultation by
the Wyoming Land Quality Division on
critical habitat; and

Finding No. 11, revision of chapter X,
section 4(e), disturbance of critical,
crucial, and important habitats by
exploration operations.

The Federal regulations at 30 CFR
part 950, codifying decisions concerning
the Wyoming program, are being
amended to implement this decision.
This final rule is being made effective
immediately to expedite the State
program amendment process and to
encourage states to bring their programs
into conformity with the Federal
standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

V1. Procedural Determinations
1. Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

2. Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
since each such program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
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submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

3. National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

4. Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

5. Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
that is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

6. Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR Part 950

Intergovernmental relations, Surface
mining, Underground mining.

Dated: July 24, 1996.

Peter A. Rutledge,
Acting Regional Director, Western Regional
Coordinating Center.

For the reasons set out in the
preamble, Title 30, Chapter VII,
Subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 950—WYOMING

1. The authority citation for part 950
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 950.15 is amended by
adding paragraph (x) to read as follows:

§950.15 Approval of regulatory program
amendments.
* * * * *

(x) The following statutes and rules,
as submitted to OSM on November 29,
1995, are approved effective August 6,
1996: Deletion of W.S. 35-11—
103(e)(xxviii), definition for
“agricultural lands;” W.S. 35-11—
103(e)(xxix) and the rule at chapter I,
section 2(v), definition for “critical
habitat;” W.S. 35-11-103(e)(xxx) and
the rules at chapter 1, sections 2(ax) and
(w), definitions for “important habitat”
and “‘crucial habitat;” W.S. 35-11—
402(b), reclamation standards for fish
and wildlife habitat and grazingland,;
W.S. 35-11-402(c), establishment of
shrubs on grazingland; rules at chapter
I, section 2(ac), chapter 1V, section
2(d)(X)(E)() and (I1), and appendix A,
definition for “eligible land’” and
reclamation success standards for shrub
density; rule at chapter I, section
2(bc)(iii), definition for *‘grazingland;”
rule at chapter I, section 2(bc)(viii), land
use definition for ““fish and wildlife
habitat;” rule at chapter I, section
2(bc)(xi), definition for “‘treated
grazingland;” rule at chapter XI, section
5(a), substitution of a surety bond for a
self-bond; rule at chapter XlllI, section
3(a) notice and opportunity for public
hearing on permit revision; rule at
chapter XVII, section 1(a), lands
unsuitable for mining and definition for
“fragile lands;” the rules at chapter I,
section 2(b)(iv)(C), and chapter IV,
section 2(d)(x)(E)(I1), establishment of
reclamation standards for fish and
wildlife habitat and grazingland; rule at
chapter Il, section 2(a)(vi)(G)(Il),
consultation by the Wyoming Land
Quality Division on critical habitat; and
rule at chapter X, section 4(e),
disturbance of important habitat by
exploration operations.

3. Section 950.16 is amended by
removing and reserving paragraphs (q)
and (bb) through (hh) and adding
paragraphs (ii) though (Il) to read as
follows:

§950.16 Required program amendments.
* * * * *

(i) By May 30, 1997, Wyoming shall

(1) Revise the rules at chapter I,
section 2(b)(iv)(C), and chapter IV,
section 2(d)(x)(E)(11), to be consistent
with the statute at W.S. 35-11-402(b)(ii)
by requiring Wyoming Game and Fish

Department approval of revegetation
standards for grazingland that was
designated by the Wyoming Game and
Fish Department as crucial habitat prior
to submittal of the initial permit
application or any subsequent
amendments to the permit application;
or revise the statute at W.S. 35-11—
402(b)(ii) to be consistent with the rules
at chapter Il, section 2(b)(iv)(C), and
chapter 1V, section 2(d)(xX)(E)(III) by
deleting the phrase “‘prior to submittal
of the initial permit application or any
subsequent amendments to the permit
application;” and

(2) Revise the rules at chapter I,
section 2(b)(iv)(C), and chapter 1V,
section 2(d)(x)(E)(III), to require
consultation with and approval by the
Wyoming Game and Fish Department of
tree and shrub standards for all lands to
be reclaimed for the ““fish and wildlife
habitat” land use.

(ij) By May 30, 1997, Wyoming shall
revise the definition for “treated
grazingland’ at chapter I, section
2(bc)(xi), otherwise revise its rules, or
provide OSM with a policy statement,
clarifying the shrub standard for
grazingland that is affected after the date
of OSM’s approval and that was treated
less than 5 years prior to the submission
of the permit application.

(kk) By May 30, 1997, Wyoming shall
revise the rule at chapter 1l, section
2(a)(vi)(G)(I), or otherwise modify its
program, to require consultation with
the U.S. Fish and Wildlife Service on
critical habitat.

(1) By May 30, 1997, Wyoming shall
revise the rule at chapter X, section 4(e),
or otherwise modify its program, to
prohibit the disturbance of important
habitat by coal exploration operations.

[FR Doc. 96-19735 Filed 8-5-96; 8:45 am]
BILLING CODE 4310-05-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 95-51; RM-8591]

Radio Broadcasting Services;
Shingletown, CA

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allots Channel
241A to Shingletown, California, as that
community’s second local FM
transmission service, in response to a
petition for rule making filed by Mark
C. Allen. See 60 FR 22022, May 4, 1995.
Coordinates used for Channel 241A at



Federal Register / Vol. 61, No. 152 / Tuesday, August 6, 1996 / Rules and Regulations

40747

Shingletown are 40-29-36 and 121-53—
12. With this action, the proceeding is
terminated.

DATES: Effective September 9, 1996. The
window period for filing applications
will open on September 9, 1996, and
close on October 10, 1996.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180. Questions related to the
window application filing process for
Channel 241A at Shingletown,
California, should be addressed to the
Audio Services Division,(202) 418—
2700.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 95-51,
adopted July 19, 1996, and released July
26, 1996. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Service, Inc., (202) 857-3800, located at
1919 M Street, NW., Room 246, or 2100
M Street, NW., Suite 140, Washington,
DC 20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under California, is
amended by adding Channel 241A at

Shingletown.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-19876 Filed 8-5-96; 8:45 am]
BILLING CODE 6712-01-F

47 CFR Part 90
[PR Docket No. 92-235, DA 96-1173]

Type Acceptance of Private Land
Mobile Radios

AGENCY: Federal Communications
Commission.

ACTION: Final rule; suspension of
effectiveness of compliance date.

SUMMARY: On June 15, 1995, the
Commission adopted a Report and
Order (R&O) to promote more efficient
use of the private land mobile radio
spectrum. This R&O established a
narrowband channel plan and a
transition schedule which facilitates the
transition to narrowband technology
through the type acceptance process
rather than by requiring users to replace
existing systems. Specifically, the
Commission’s rules state that on or after
August 1, 1996, type acceptance only
will be granted for equipment capable of
operating on a channel bandwidth of
12.5 kHz or less or equipment that
operates on a channel bandwidth of up
to 25 kHz if certain narrowband
efficiency standards are met. The
Commission has received twenty-four
petitions for reconsideration and
clarification of rules adopted in the
R&O. Several petitioners ask for
reconsideration of the rules relating to
the type acceptance dates. The
Commission has not yet ruled on these
petitions for reconsideration. Therefore,
the Commission, on its own motion and
in the public interest, is suspending the
effectiveness of the August 1, 1996,
transition date pending action on the
petitions for reconsideration filed in this
proceeding.

EFFECTIVE DATE: July 23, 1996.

FOR FURTHER INFORMATION CONTACT: Ira
Keltz of the Wireless
Telecommunications Bureau at (202)
418-0616.

SUPPLEMENTARY INFORMATION:

Adopted: July 22, 1996.

Released: July 23, 1996.

1. OnJune 15, 1995, the Commission
adopted a Report and Order (R&O) in
the above-captioned proceeding to
promote more efficient use of the
private land mobile radio spectrum in
the 150-174 MHz VHF band, and in the
421-430 MHz, 450-470 MHz, and 470-
512 MHz UHF bands (60 FR 37152, July
19, 1995). In this R&O, the Commission,
among other things, adopted a
narrowband channel plan and a
transition schedule. This transition
schedule does not require users to
replace existing systems. Rather, it
facilitates the transition to narrowband
technology through the type acceptance
process. Specifically, Section 90.203(j)
of the Commission’s rules, 47 CFR
§90.203(j), states that on or after August
1, 1996, type acceptance only will be
granted for equipment capable of
operating on a channel bandwidth of
12.5 kHz or less or equipment that

operates on a channel bandwidth of up
to 25 kHz if certain narrowband
efficiency standards are met. This Order
suspends the August 1, 1996,
compliance date in Section 90.203(j) of
the Commission’s rules.

2. The Commission has received
twenty-four petitions for
reconsideration and clarification of
various decisions and technical rules
adopted in the R&O. Several petitioners
asked for reconsideration of the rules
relating to the type acceptance
implementation dates. The Commission
has not yet ruled on these petitions for
reconsideration.

3. Should the Commission ultimately
decide to modify the rules relating to
the type acceptance implementation
dates, some licensees could be
irreparably harmed by application of
Section 90.203(j) of the Commission’s
rules prior to our action on
reconsideration. Therefore, on our own
motion and in the public interest, we
are issuing a temporary stay of the
effectiveness of the scheduled August 1,
1996 transition date. By this action, we
will not require compliance with
Section 90.203(j) of the Commission’s
rules until the Commission acts on the
pending petitions for reconsideration.
Until further notice from the
Commission, type acceptance for
equipment designed to operate on a
channel bandwidth up to 25 kHz will
continue to be granted.

4. Accordingly, it is hereby ordered,
pursuant to the authority delegated in
Sections 0.131 and 0.331 of the
Commissions rules 47 CFR §88§0.131 and
0.331, that the effectiveness of the
compliance date in Section 90.203(j) of
the Commission’s rules, which require
radios type accepted after August 1,
1996, to be capable of operating on a
channel bandwidth of 12.5 kHz or less
or meet certain narrowband efficiency
standards is suspended pending
Commission action on the petitions for
reconsideration filed in this proceeding.

List of Subjects in 47 CFR Part 90

Communications equipment, Federal
Communications Commission, Radio.

Federal Communications Commission.
Michele C. Farquhar,

Chief, Wireless Telecommunications Bureau.
[FR Doc. 96-20014 Filed 8-5-96; 8:45 am]

BILLING CODE 6712-01-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 960129019-6019-01; 1.D.
073096A]

Groundfish of the Bering Sea and
Aleutian Islands Area; Species in the
Rock Sole/Flathead Sole/**Other
Flatfish” Fishery Category

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is closing the directed
fishery for species in the rock sole/
flathead sole/“other flatfish” fishery
category by vessels using trawl gear in
the Bering Sea and Aleutian Islands
management area (BSAI). This action is
necessary to prevent exceeding the 1996
prohibited species bycatch mortality
allowance of Pacific halibut apportioned
to the trawl rock sole/flathead sole/

“other flatfish’ fishery category in the
BSAI.

EFFECTIVE DATE: 1200 hours, Alaska
local time (A.l.t.), July 31, 1996, until
2400 hours, A.l.t., December 31, 1996.
FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586-7228.
SUPPLEMENTARY INFORMATION: The
groundfish fishery in the BSAI exclusive
economic zone is managed by NMFS
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson Fishery
Conservation and Management Act.
Fishing by U.S. vessels is governed by
regulations implementing the FMP at
Subpart H of 50 CFR part 600 and 50
CFR part 679.

The 1996 prohibited species bycatch
mortality allowance of Pacific halibut
for the BSAI trawl rock sole/flathead
sole/*‘other flatfish” fishery category,
which is defined at
§679.21(e)(3)(iv)(B)(2), was established
by the Final 1996 Harvest Specifications
of Groundfish (61 FR 4311, February 5,
1996) as 730 metric tons.

The Director, Alaska Region, NMFS,
has determined, in accordance with
§679.21(e)(7)(iv), that the 1996
prohibited species bycatch mortality
allowance of Pacific halibut apportioned
to the trawl rock sole/flathead sole/
“other flatfish” fishery in the BSAI has
been caught. Therefore, NMFS is
prohibiting the directed fishery for
species in the rock sole/flathead sole/
“other flatfish” fishery category by
vessels using trawl gear in the BSAL.

Maximum retainable bycatch amounts
for applicable gear types may be found
in the regulations at § 679.20(e).

Classification

This action is taken under 50 CFR
679.21 and is exempt from review under
E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: July 31, 1996.
Richard W. Surdi,

Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.

[FR Doc. 96-19895 Filed 7-31-96; 4:28 pm]

BILLING CODE 3510-22-F
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Proposed Rules

Federal Register

Vol. 61, No. 152
Tuesday, August 6, 1996

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Foreign Agricultural Service
7 CFR PART 1530

Sugar to be Imported and Re-exported
in Refined Form or in Sugar Containing
Products or Used for the Production of
Polyhydric Alcohol

AGENCY: Foreign Agricultural Service
(FAS), USDA.

ACTION: Proposed rule.

SUMMARY: The Foreign Agricultural
Service (FAS) proposes revising the
regulations governing the Refined Sugar
Re-export Program, the Sugar
Containing Products Re-export Program
and the Polyhydric Alcohol Program.
The regulations permit entry of
imported raw cane sugar exempt from
the sugar tariff-rate quota for re-export
in refined form or in a sugar containing
product or for the production of certain
polyhydric alcohols. The proposed rule
will conform the regulations for the
programs to the United States’
international obligations and would also
reduce the paperwork burden on
program participants.

DATES: Interested parties are invited to
submit written comments by or before
October 7, 1996.

ADDRESSES: Comments should be
mailed or delivered to the Team Leader,
Sugar Team, Import Policies and
Programs Division, Foreign Agricultural
Service, Room 5531, South Agriculture
Building, U.S. Department of
Agriculture, Washington, D.C. 20250
and to the Desk Officer for Agriculture,
Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), Room 10235, New
Executive Office Building, Washington,
DC 20503. Comments received may be
inspected at Room 5531, South
Agriculture Building, U.S. Department
of Agriculture, 14th Street and
Independence Avenue, SW,
Washington, D.C. between 9 a.m. and
4:30 p.m., Mondays through Fridays,
except holidays.

FOR FURTHER INFORMATION CONTACT:
Stephen Hammond (Team Leader, Sugar
Team) at telephone number 202—720—
1061.

SUPPLEMENTARY INFORMATION:

Executive Order 12866

This proposed rule has been reviewed
under USDA procedures implementing
E.O. 12866 and Departmental
Regulation 1512-1 and the OMB and
has been classified as *‘not significant.”
In conformity with this designation,
except for requirements under the
Paperwork Reduction Act of 1995, the
rule has not been reviewed by the OMB.
The Administrator, FAS, has
determined that the provisions of this
proposed rule will not: (1) result in an
annual effect on the economy of $100
million or more; (2) adversely affect, in
a material way, the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; or (3)
regulate issues of human health, human
safety, or the environment. Further, the
Administrator has determined that the
rule does not (1) create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; (2) materially alter the
budgetary impact of entitlement, grants,
user fees, or loan programs, or the rights
and obligations of recipients; or (3) raise
novel legal or policy issues arising out
of legal mandates, the President’s
priorities, or the principles set forth in
E.O. 12866.

Regulatory Flexibility Act

The Regulatory Flexibility Act
ensures that regulatory and information
requirements are tailored to the size and
nature of small businesses, small
organizations, and small governmental
jurisdictions. This proposed rule will
not have a significant economic impact
on a substantial number of small
entities. Participation in the programs is
voluntary. Direct and indirect costs are
small as a percentage of revenue and in
terms of absolute costs. The minimal
regulatory compliance requirements are
scaled to impact large and small
businesses equally, and the programs
improve businesses’ cash flow and
liquidity.

Paperwork Reduction Act

The paperwork and recordkeeping
requirements imposed by these

programs have been previously
approved by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act (approval number 0551—
0015). An Information Collection
Request (IRC) has been prepared for this
rule by the USDA, and a copy may be
obtained from Pam Hopkins,
Compliance Review Staff, USDA, 14th
and Independence Ave. S.\W.,
Washington, D.C., 20250 or by calling
(202) 720-6713.

The IRC explains the necessity,
quantity and burden of information

collection. . .
Need: This rule permits the entry of

raw sugar, exempt from the tariff-rate
quota for other raw sugar imports and
the related requirements, on the
condition that an equivalent amount of
refined sugar be exported or used in the
production of polyhydric alcohol.
Compliance is assured through the
accurate records and reports maintained
and submitted by program participants.
Without such records and reporting the
FAS could not properly implement the

programs. . .
Quantity: Information collection

occurs at three (3) points: initial
licensing; the acquiring of sugar via
import (for refiners) or transfer (for
sugar containing products
manufacturers and producers of
polyhydric alcohol); and, the
disposition of sugar via transfer (for
refiners), export (for refiners and sugar
containing product manufacturers) and
use (for producers of polyhydric

alcohol). . o .
Persons desiring to participate in one

of the programs must apply for a
license. Licensees may be refiners, sugar
containing product manufacturers or
producers of polyhydric alcohol. Once
licensed, under the current regulations,
each licensee notifies FAS of each
import, transfer, use or export of sugar
on a transaction by transaction basis.
Under the proposed rule, licensees
would report all transactions in
quarterly reports. The reports would
contain specific information, in
chronological order, on imports,
exports, transfers, use, loss adjustments
and a license balance. The information
would be submitted in electronic format
with a certification as to the accuracy of
the report. Credits are effective on the
date of export rather than when
recorded by the Licensing Authority.
This means licensees must keep track of
their balance to stay within their license
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balance or time limits or be subject to
civil penalties.

Estimate of Burden: (1) “‘application
for a license”” would require 10 hours
per response; (2) “‘regular reporting”
would require between 10 and 15

minutes per transaction. The number of
transactions per respondent will vary.

Respondents: Sugar refiners,
manufacturers of sugar containing
products and producers of polyhydric
alcohol.

Estimated Number of Respondents:
250.

Estimated Total Burden Hours on
Respondents: 3866.

Refiners SCP PhA

Burden per transaction (minutes): 1

N oY LT OSSP TRRPRIN 10(hrs)

Import .............. 10

Transfer .... N/A

Exports N/A

L0 TP PO TP PP RPN 10
Transactions:

I A ot LT OSSO PR RPN 0 e 20 i 1

Imports 72 . N/A ... 233

LI 11 ) () ST SU PR PR PP 5170 ........ 23002 ...... N/A

EXPOITS .o 6371 ........ 46102 ...... N/A

LT TP PR PP PR N/A ... N/A ... 120
Annual Burden Hours (multiply the cells of the above tables):

I A ot LT OSSO PR RPN 0 e 200 .......... 10

4] 60 PP 12 (O T 3.85

2L (] £ T TP PR P ST PPPPP PPN 861.66 ..... 383.33 ... 0

Exports 1592.75 ... | 11525 ..... 0

L0 TP PO TP PP RPN 0 e 0 e 20

1 Unless otherwise indicated numbers are for fiscal year 1994.
2 Numbers are for the calendar year 1995. Transfers are different between refiners and manufacturers because of different accounting meth-
odologies: refiners generally report each shipment as a distinct transfer where sugar containing products manufacturers will aggregate shipments

from a single refiner to a single manufacturer.

3Under the current regulations polyhydric alcohol producers have an import license which is used by refiners, on behalf of the polyhydric alco-
hol producer, to import raw sugar. Under the proposed regulations sugar polyhydric alcohol producers would not have refiners import and refine
their sugar. Instead, they would be issued transfer licenses which would work similarly to those of the sugar containing product manufacturers.
Consequently, this number would remain the same, but would be a burden resulting from transfers accepted, not imports.

Impact: The proposed rule will
decrease the burden on program
participants in three ways. First, it will
reduce reporting and result in some
reduction in information collection.
Second, it will decrease the
government’s burden of entering data
manually, thereby permitting more time
for program support and compliance
review. Third, it will simplify self-
tracking of license balances so that
program participation happens in real-
time, instead of licensees waiting on
action by government employees.

The agency has submitted a copy of
the proposed rule to OMB in accordance
with section 3507(d) of the Paperwork
Reduction Act (44 U.S.C. 3507(d)) for its
review of these information collections.
Interested persons are invited to send
comments regarding this burden
estimate or any other aspect of this
collection of information, including (1)
An evaluation of whether the proposed
collection of information ensures that
the collection of information is
necessary for the proper performance of
the functions of the agency; (2) an
evaluation of the accuracy of the
agency’s estimate of burden of the
proposed collection of information; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) how to minimize the

burden of the collection of information,
including through the use of appropriate
automated, electronic, mechanical or
other technological collection
techniques or other forms of information
technology.

Comments should be sent to the Team
Leader, Sugar Team, Import Policies and
Programs Division, Foreign Agricultural
Service, Room 5531, South Building,
U.S. Department of Agriculture,
Washington, DC 20250 and to the Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
OMB, Room 10235, New Executive
Office Building, Washington, DC 20503.
Comments on the issues covered by the
Paperwork Reduction Act are most
useful to OMB if received within 30
days of publication of the Notice of
Proposed Rulemaking, but must be
submitted no later than 60 days from the
date of publication to be assured of
consideration.

National Environmental Policy Act

The Administrator has determined
that this action will not have a
significant affect on the quality of the
human environment. Therefore, neither
an Environmental Assessment nor an
Environmental Impact Statement is
necessary for this rule.

Executive Orders Nos. 12372 and 12875
and the Unfunded Mandates Reform
Act (P.L. 104-4)

These Orders require
intergovernmental review of programs.
Neither the Refined Sugar Re-export
Program, the Sugar Containing Products
Program nor the Polyhydric Alcohol
Program impose an unfunded mandate
or any other requirement on State, local
or tribal governments. Further, the
programs are national in scope and
involve a power delegated to the United
States by the Constitution. Accordingly,
these programs are not subject to the
provisions of either Executive Order No.
12372 or No. 12875 or the Unfunded
Mandates Reform Act.

Executive Order No. 12612

Executive Order No. 12612 requires
implications of “federalism’ be
considered in the development of
regulations. The Administrator certifies
that this proposed rule has been
reviewed in light of E.O. 12612 and that
it is consistent with the principles,
criteria, and requirements stated in
sections 2 through 5 of this Executive
Order. The Administrator further
certifies that this rule would impose no
additional cost or burden on the states,
nor affect the state’s abilities to
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discharge traditional State governmental
functions.

Executive Order No. 12606

Executive Order No. 12606 requires
that government action include
consideration of maintaining stability
and strengthening the family. The FAS
has determined, under the principles
and criteria established in E.O. 12606,
that this rule will have no effect on the
family.

Executive Order No. 12630

This Order requires careful evaluation
of governmental actions that interfere
with constitutionally protected property
rights. This rule does not interfere with
any property rights and, therefore, does
not need to be evaluated on the basis of
the criteria outlined in E.O. 12630.

Background

On October 12, 1990, the Department
of Agriculture published an interim rule
(55 FR 41487) to revise three programs
for imports of raw cane sugar exempt
from the tariff-rate quota: ““Sugar To Be
Re-exported in Refined Form” (7 CFR
1530.100 et seq.), ““Sugar To Be Re-
exported in Sugar Containing Products”
(7 CFR 1530.200 et seq.), and “Sugar for
the Production of Polyhydric Alcohol”
(7 CFR 1530.300 et seq.). A final rule,
published on July 8, 1991 (56 FR 30857)
adopted the interim rule as final with
modifications to various provisions.
Since the promulgation of the final rule,
the results of multilateral trade
negotiations require the modification of
certain provisions of the regulations.
Some additional proposed revisions in
the regulations result from program
management and efficiency
considerations.

Requirements of the North American
Free Trade Agreement

North American Free Trade
Agreement Implementation Act of 1993
(Public Law No. 103-182, 107 Stat.
2057), Presidential Proclamation No.
6641 of December 15, 1993 (58 FR
66867), implemented the North
American Free Trade Agreement
(NAFTA). Paragraph 22(a) of Section A
of Annex 703.2 of the NAFTA provides
for the duty-free entry of raw cane sugar
from Mexico for refining in the United
States and re-export to Mexico and for
the duty-free entry of refined sugar from
Mexico that has been refined from raw
sugar produced in the United States
(NAFTA U-turn provision). U.S. note
17(b) to subchapter VI of chapter 99 of
the HTS incorporates this provision into
U.S. statutory law.

The two noteworthy sections of this
rule are (1) That sugar imported under

this provision must be re-exported in
refined form, and not as a sugar
containing product, within 18 months of
the date of entry, and; (2) sugar entered
under this provision will have no affect
on the refiner’s license balance.

The Foreign Agricultural Service
proposes amending the current rules to
permit the Sugar Team to implement the
NAFTA U-turn provision.

Changes in Chapter 17 of the HTS

Presidential Proclamation No. 6763 of
December 23, 1994 (60 FR 1007)
amended the HTS, effective January 1,
1995, in order to carry out the tariff
modifications provided for by the
Uruguay Round Agreements Act.
Former tariff subheading 1701.11.02,
which provided for the quota-exempt
sugar entries and is cited repeatedly in
the regulations, was replaced by a new
subheading 1701.11.20. Moreover,
former additional U.S. note 3(c) was
replaced by a revised additional U.S.
note 6, which now reads as follows:

Raw cane sugar classifiable in subheading
1701.11.20 shall be entered only to be used
for the production (other than by distillation)
of polyhydric alcohols, except polyhydric
alcohols for use as a substitute for sugar in
human food consumption, or to be refined
and reexported in refined form or in sugar-
containing products, or to be substituted for
domestically produced raw cane sugar that
has been or will be exported. The Secretary
of Agriculture may issue licenses for such
entries and may promulgate such regulations
(including any terms, conditions,
certifications, bonds, civil penalties, or other
limitations) as are appropriate to ensure that
sugar entered under this subheading is used
only for such purposes.

Authorization of civil penalties is a new
provision.

The President’s Regulatory
Reinvention Initiative, Memorandum of
March 4, 1995, obliges department
heads, including the Secretary of
Agriculture, to incorporate flexibility
into the administration of civil
penalties. Current regulations use
liquidated damages to protect the
domestic sugar program against injury
from unauthorized use of the Refined
Sugar Re-export Program, the Sugar
Containing Products Re-export Program
or the Polyhydric Alcohol Program.
However, the liquidated damages
currently in the regulations provide no
flexibility in the assessment of damages.
Presidential Proclamation No. 6763
grants the Secretary of Agriculture the
authority to institute civil penalties for
non-compliance with the re-export
program. Civil penalties could be
imposed for certifying inaccurate
information to the Licensing Authority
or violating the terms of the license,
including the license balance limit.

Under the proposed rule, civil
penalties will be imposed in the
following situations, in ascending order
of severity: (1) for failure to submit
quarterly reports in a timely manner; (2)
for submitting reports with incorrect
information; (3) for exceeding the
license limits on charges or credits; (4)
for exceeding the time limits within
which licensees must credit their
license. The latter two require that the
licensee maintain its balance within the
license limits at all times.

The availability of civil penalties as
an enforcement mechanism reduces the
need to require that a licensee post a
bond. Combined with changes in license
limits outlined below the bond
requirement is no longer necessary;
accordingly, FAS proposes to remove
the bond requirements.

Thus, FAS proposes amending the
regulations (1) to change references to
additional U.S. note 3 and subheading
1701.11.02 to references to additional
U.S. note 6 and subheading 1701.11.20,
respectively, (2) to convert from
liquidated damages to civil penalties as
a means of enforcement of the
regulatory requirements, and (3) to
eliminate the bond requirement.

Changes in Drawback

Section 404(e)(5) of the Uruguay
Round Agreements Act amended
section 313 of the Tariff Act of 1930 to
provide, in a new subsection (w), that
“no drawback shall be available with
respect to an agricultural product
subject to the over-quota rate of duty
established under a tariff-rate quota,
except pursuant to subsection (j)(1).”
This provision will prevent the
drawback of over-quota import duties in
all cases except where imported sugar is
re-exported without any substitution or
processing. Accordingly, FAS proposes
eliminating all references to customs
duty drawback in the current
regulations.

Transitional Provisions

Current regulations provided
transitional provisions for the period
during which the former absolute
import quota was converted to a tariff-
rate quota and licenses were replaced.
Since these provisions no longer have
any relevance, FAS proposes deleting
them.

Polyhydric Alcohol Program

FAS proposes converting the licenses
of polyhydric alcohol manufacturers
from import licenses into “‘transfer”
licenses under which licensees would
contract with refiners for transfers of
refined sugar rather than import foreign
sourced raw sugar directly. This change
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would enable licensees to receive the
benefits of polarity adjustments, and it
would extend the time period for use of
program sugar by moving the start of the
period from the date of entry of the
imported raw sugar to the later date of
transfer of the refined sugar. The change
would also facilitate program
administration.

Other Changes

FAS is proposing changes in the
current maximum license balance
amounts. The changes to increase the
credit limit and reduce the maximum
limit on charges will alleviate the need
for bonds. In addition, FAS is proposing
the creation of a consolidated license
that would cover both a parent
corporation and its wholly-owned
subsidiaries under one license. The
proposed rule authorizes the use of co-
packers in certain circumstances; the
licensees would be responsible for
license transactions and activities of co-
packers acting on their behalf.

FAS would also welcome comments
on whether quantities of sugar
transferred by a refiner to sugar
containing products manufacturers and
polyhydric alcohol producers should be
counted against the refiner’'s maximum
license balance limit.

List of Subjects in 7 CFR Part 1530

Sugar, Agriculture, Agricultural trade,
International trade, Exports, Imports.

Accordingly, FAS is proposing to
revise 7 CFR part 1530 to read as
follows:

PART 1530—REFINED SUGAR RE-
EXPORT PROGRAM, THE SUGAR
CONTAINING PRODUCTS RE-EXPORT
PROGRAM AND THE POLYHYDRIC
ALCOHOL PROGRAM

1530.100
1530.101
1530.102
1530.103
1530.104
1530.105

General statement.
Definitions.
Nature of the license.
License eligibility.
Application for a license.
Terms and conditions.
1530.106 License charges and credits.
1530.107 Expiration or surrender of
licenses.
1530.108 Reporting and certification.
1530.109 Records and documentation.
1530.110 Enforcement and penalties.
1530.111 Administrative appeals.
1530.112 Waivers.
1530.113 Paperwork Reduction Act
assigned number.

Authority: Additional U.S. note 6 to
chapter 17 of the Harmonized Tariff
Schedule of the United States (19 U.S.C.
1202); 19 U.S.C. 3314; Proc. 6641, 58 FR
66867, 3 CFR, 1994 Comp., p. 172; Proc.

6763, 60 FR 1007, 3 CFR, 1995 Comp., p. 146.

§1530.100 General statement.

Under the provisions of the
regulations of this part, raw sugar may
be imported unrestricted by the
quantitative limit established for the
tariff-rate quota for importation of raw
cane sugar and not subject to the
certificate of quota eligibility
requirements provided for in 15 CFR
part 2011, as long as an equivalent
quantity of refined sugar is exported,
either as refined sugar or as an
ingredient in a sugar containing
product, or is used in the production of
certain polyhydric alcohols. A raw cane
sugar refiner may receive a license to
import raw sugar under the provisions
of these regulations, which becomes
program sugar and is charged against
the refiner’s license balance. Refiners
may receive credit to their license
balance by selling sugar in the world
market or by transferring sugar to a
licensed manufacturer of a sugar
containing product or licensed producer
of polyhydric alcohol. A manufacturer
of a sugar containing product may
receive a license to accept transfers of
refined program sugar from licensed
refiners which will be charged against
its license balance. A manufacturer may
receive credit to its license balance for
exports of program sugar in sugar
containing products. A producer of
polyhydric alcohol may receive a
license to accept transfers of refined
program sugar from licensed refiners
which will be charged against its license
balance. A producer may receive credit
to its license balance for use of sugar in
the production of certain polyhydric
alcohols. For all licensees, credits shall
be made within the time-limits and the
balance shall be within the quantity
limits set forth in this part. For the
purposes of these programs, program
sugar and non-program sugar are
substitutable.

§1530.101 Definitions.

Additional U.S. note 6 means
additional U.S. note 6 to chapter 17 of
the HTS.

Affiliated person means two or more
persons where one or more of said
persons directly or indirectly control or
have the power to control the other(s),
or, a third person controls or has the
power to control the rest. Indicia of
control include, but are not limited to:
interlocking management or ownership,
identity of interests among family
members, shared facilities and
equipment, and common use of
employees.

Certain polyhydric alcohols means
any polyhydric alcohol, except
polyhydric alcohol produced by
distillation or polyhydric alcohol used

as a substitute for sugar as a sweetener
in human food.

Date of entry means the date of entry
on the relevant U.S. Customs Service
entry form.

Date of export means (1) The on-board
date of an ocean going carrier bill of
lading or an airway bill of lading; (2) if
export occurs by rail or truck, the date
on the inland bill of lading; or (3) if
exported to a foreign trade zone, the
date of entry shown on the U.S.
Customs Service form designating the
product as restricted for export.

Date of transfer means the date of
shipment on a relevant inland bill of
lading or the date of a relevant
warehouse receipt.

Day means calendar day.

Enter or entry means importation into
the U.S. customs territory, or
withdrawal from warehouse, for
consumption, as those terms are used by
the U.S. Customs Service.

HTS means the Harmonized Tariff
Schedule of the United States.

Licensing Authority means the Team
Leader, Sugar Team, Import Policies and
Programs Division, Foreign Agricultural
Service, USDA, or the Team Leader’s
designee.

Manufacturer of a sugar containing
product means a person who owns and
operates a food processing facility that
is used in the manufacture of a sugar
containing product.

Materially incorrect includes mistakes
in reporting the customs entry number
or information required from the bill of
lading, or errors that affect the license
balance.

Notice of transfer means a document
certifying transfer of a specified quantity
of program sugar, in form and substance
satisfactory to the Licensing Authority.

Person means any individual,
partnership, corporation, association,
estate, trust or any other business
enterprise or legal entity.

Polyhydric Alcohol Program means
the licensing program provided for in
this part for manufacturers of
polyhydric alcohols, including all of the
terms conditions and requirements
applicable to such licensees.

Program sugar means sugar that has
been imported, transferred, exported,
either in refined form or as an
ingredient in a sugar containing
product, or used in the production of
certain polyhydric alcohols in
conformity with the provisions of this
part.

Program transaction means an
appropriate entry, export, either in
refined form or as an ingredient in a
sugar containing product, transfer,
acceptance of transfer or production of
certain polyhydric alcohols.
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Refined sugar means any product that
is produced by a refiner by refining raw
cane sugar and that can be marketed as
commercial, industrial or retail sugar.

Refined Sugar Re-export Program
means the licensing program provided
for in this part for refiners of raw cane
sugar, including all of the terms
conditions and requirements applicable
to such licensees.

Refiner means any person in the U.S.
customs territory that refines raw sugar
through:

(1) Affination or defecation;

(2) Clarification; and

(3) Further purification by absorption
or crystallization.

Sugar containing product means any
product, other than those products
normally marketed by cane sugar
refiners, that is produced from refined
sugar or to which refined sugar has been
added as an ingredient.

Sugar Containing Products Re-export
Program means the licensing program
provided for in this part for
manufacturers of sugar containing
products, including all of the terms
conditions and requirements applicable
to such licensees.

Transfer means the transfer of
physical possession or legal title of
program sugar from a licensed refiner to
a licensed manufacturer of a sugar
containing product or a licensed
producer of polyhydric alcohol.

USDA means the United States
Department of Agriculture.

§1530.102 Nature of the licenses.

(a) A person who wants to participate
in the Refined Sugar Re-export Program,
the Sugar Containing Products Re-
export Program, or the Polyhydric
Alcohol Program must obtain a license
from the USDA, through the Licensing
Authority.

(b) A license granted to a refiner
under the Refined Sugar Re-export
Program permits the refiner to receive
entries of imported raw cane sugar
under subheading 1701.11.20 of the
HTS, which are not subject to the
guantitative limitations or certificate of
quota eligibility requirements of the
tariff-rate quota for imports of raw cane
sugar. Such license requires a refiner
licensee to refine raw sugar within the
U.S. customs territory and export or
transfer a quantity of refined sugar
equivalent to the quantity of raw sugar
imported within the required time-
frames.

(c) A license granted to a
manufacturer of a sugar containing
product under the Sugar Containing
Products Re-export Program permits the
manufacturer to receive transfers of
refined sugar from licensed refiners.

Such license requires a manufacturer
licensee to export an equivalent
guantity of sugar as an ingredient in a
sugar containing product that has been
manufactured in the U.S. customs
territory within the required time-
frames.

(d) A license granted to a producer of
polyhydric alcohol under the
Polyhydric Alcohol Program permits the
producer to receive transfers of refined
sugar from licensed refiners. Such
license requires the producer licensee
use an equivalent quantity of sugar in
the production of certain polyhydric
alcohols in the U.S. customs territory
within the required time-frames.

(e) Program participants may use
sugar to produce certain polyhydric
alcohols, transfer sugar, or export sugar,
whether in refined form or as an
ingredient in a sugar containing
product, in anticipation of future
purchases of program sugar as long as
such transactions maintain license
balances within permitted license
limits.

§1530.103 License eligibility.

(a) Any refiner with a facility within
the U.S. customs territory is eligible for
a license to participate in the Refined
Sugar Re-export Program.

(b) Any manufacturer of a sugar
containing product with a facility
within the U.S. customs territory is
eligible for a license to participate in the
Sugar Containing Products Re-export
Program.

(c) Any producer of certain
polyhydric alcohol with a facility
within the U.S. customs territory is
eligible for a license to participate in the
Polyhydric Alcohol Program.

(d) No person may apply for or hold
more than one license including a
license held by an affiliated person.

(e)(1) Notwithstanding paragraph (d)
of this section, a corporation which
owns one or more wholly-owned
subsidiary corporations that would
otherwise qualify for an individual
license is eligible for a consolidated
license to cover the program
transactions and other program
activities of both the parent corporation
and the subsidiary corporation(s).

(2) For purposes of the regulations in
this part, the program transactions and
other program activities of the
subsidiary corporations covered by a
consolidated license will be treated as
the activities of the corporation holding
the consolidated license.

(3) The maximum license balance
limits for a consolidated license will be
two times larger than the limits
provided for in § 1530.105(qg).

§1530.104 Application for alicense.

(a) A person seeking a license may
apply in writing to the Licensing
Authority and shall submit the
following information:

(1) The name and address of the
applicant;

(2) The address at which the applicant
will maintain the records required
under § 1530.108;

(3) The address(es) of the applicant’s
processing plant(s), including those of
any co-packers;

(4) A description of the applicant’s
product(s), and

(i) In the case of a refined sugar
product, the polarity of the product and
the formula proposed by the refiner for
calculating the raw value of the product;

(ii) In the case of a sugar containing
product, the percentage of refined sugar
(100 degree polarity), on a dry weight
basis, contained in such product(s); or

(iii) In the case of polyhydric alcohol,
the quantity of refined sugar used
producing such polyhydric alcohol; and

(5) A certification that the applicant is
not affiliated to any other licensee.

(b) If any of the information required
by paragraph (a) of this section changes,
the licensee shall promptly apply to the
Licensing Authority to amend the
application including such changes.

§1530.105 Terms and conditions.

(a) A refiner who holds a license
under the Refined Sugar Re-export
Program shall, not later than 18 months
after the entry of a quantity of raw cane
sugar under subheading 1701.11.20 of
the HTS:

(1) export an equivalent quantity of
refined sugar; or

(2) transfer an equivalent quantity of
refined sugar to a licensed manufacturer
of a sugar containing product or to a
licensed producer of polyhydric
alcohol.

(b) A manufacturer of a sugar
containing product who holds a license
under the Sugar Containing Products
Re-export Program shall, not later than
18 months from the date of transfer of
a quantity of refined sugar from a
licensed refiner, export an equivalent
quantity of refined sugar as an
ingredient in a sugar containing
product.

(c) A producer of polyhydric alcohol
who holds a license under the
Polyhydric Alcohol Program shall, not
later than 18 months from the date of
transfer of a quantity of refined sugar
from a licensed refiner, use an
equivalent quantity of refined sugar in
the production of certain polyhydric
alcohols.

(d) Notwithstanding paragraphs (a)
through (d) of this section, licensees
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may receive credit for the exportation or
transfer of refined sugar, the exportation
of a sugar containing product or the
production of certain polyhydric
alcohols prior to the corresponding date
of entry of raw cane sugar or the date

of transfer of refined sugar to a
manufacturer of a sugar containing
product or to a producer of certain
polyhydric alcohols.

(e) Transfers between licensees
require a notice of transfer.

(1) A licensed refiner that transfers
program sugar to a manufacturer of a
sugar containing product or a producer
of polyhydric alcohol shall send two
signed copies of the notice of transfer to
the transferee within 7 days of the date
of transfer.

(2) A licensed manufacturer of a sugar
containing product or producer of
polyhydric alcohol that accepts a
transfer of program sugar shall retain
one copy of the notice of transfer and
shall endorse and return the other copy
to the transferring refiner not later than
one month from date of transfer.

(3) Refiners shall retain the returned
notice of transfer.

(f) At any given time, charges to a
license pursuant to § 1530.106 shall not
be greater than or less than credits to the
license pursuant to such section by
more than the following limits:

(1) For refiners, except for entries of
raw sugar from Mexico for refining and
re-export to Mexico:

(i) Credits shall not exceed charges by
more than 75,000 metric tons; and

(ii) Charges shall not exceed credits
by more than 25,000 metric tons;

(2) For manufacturers of a sugar
containing product:

(i) Credits shall not exceed charges by
more than 15,000 short tons; and

(ii) Charges shall not exceed credits
by more than 5,000 short tons; and

(3) For producers of polyhydric
alcohol:

(i) Credits may not exceed charges by
more than 15,000 short tons, and

(ii) Charges shall not exceed credits
by more than 5,000 short tons.

(9) For the purposes of the programs
governed by this part, sugar is fully
substitutable. The refined sugar
exported or transferred does not need to
be the same sugar produced by refining
the raw sugar entered under subheading
1701.11.20 of the HTS, and the sugar
used in the production of sugar
containing products or polyhydric
alcohol does not need to be the same
sugar that was transferred by a licensed
refiner.

(h) A licensee may use an agent to
carry out the requirements of
participation in the program. Agents
may include brokers, shippers, freight
forwarders, expediters and co-packers.

(i) A license may be assigned only
with the written permission of the
Licensing Authority and subject to such
terms and conditions as the Licensing
Authority may impose.

(i) The Licensing Authority may
impose such conditions, limitations or
restrictions in connection with the use
of a license at such time and in such
manner as the Licensing Authority, in
his or her discretion, determines to be
necessary or appropriate to achieve the
purposes of the relevant program.

(k) Measuring time for complying
with license obligations: The date of
completion for complying with an
obligation under this part is the same
numbered day in the later month from
which the obligation is measured;
except that where there is not the same
numbered day in the later month, the
final date for completion shall be the
last day of the later month. Where the
final date for completion falls on a
weekend or on a federal holiday, the
obligation may be completed on the
next business day.

§1530.106 License charges and credits.

(a) A refiner’s license shall be charged
for the quantity of raw cane sugar
entered, and credited for the quantity of
refined sugar exported or transferred.

(b) A manufacturer of a sugar
containing product’s license shall be
charged for the quantity of refined sugar
accepted as a transfer, and credited for
the quantity of sugar exported as an
ingredient in a sugar containing
product.

(c) A polyhydric alcohol producer’s
license shall be charged for the quantity
of refined sugar accepted as a transfer,
and credited for the quantity of sugar
used in the production of certain
polyhydric alcohols.

(d) All charges and credits will be
made on a 100° polarity refined sugar,
dry weight basis. Quantities of sugar not
on that basis will be adjusted, for the
purpose of calculating charges and
credits, using the formulae set forth in
paragraph (f) of this section.

(e) Charges and credits will be
effective as of the following dates:

(1) charges for entries, as of the date
of entry;

(2) charges and credits for transfers, as
of the date of transfer;

(3) credits for exports, as of the date
of export; and

(4) credits for production of certain
polyhydric alcohols, as of the date of
production.

(F(1) Quantities of raw cane sugar
entered shall be adjusted to a 100°,
Refined Sugar, dry weight basis as
follows:

(i) Determine the quantity, on a raw
value basis, of the imported sugar by

multiplying the polarity, on a dry
weight basis, by 0.0175; by subtracting
0.68 from the resulting product; and
then by multiplying the resulting
difference by the weight of the imported
sugar; and

(ii) Divide the quantity of sugar, raw
value basis, determined in paragraph
(A(2)(i) of this section by 1.07.

(2) Quantities of transferred sugar, or
sugar exported by refiners, shall be
adjusted to a 100°, 100% sucrose or
sucrose equivalent-refined, dry weight
basis.

(3) Quantities of sugar exported by
manufacturers of a sugar containing
product shall be adjusted to a 100°,
100% sucrose or sucrose equivalent-
refined, dry weight basis.

(4) Quantities of sugar used by
producers of certain polyhydric alcohols
shall be adjusted to a 100°, 100%
sucrose or sucrose equivalent-refined,
dry weight basis.

(9) Credits for exports of sugar as
refined sugar or as an ingredient in a
sugar containing product that are
subsequently returned to the U. S.
customs territory without a substantial
transformation will be revoked.

§1530.107 Expiration or surrender of
licenses.

(a) A license will expire:

(1) If there have been no charges or
credits on the license in any consecutive
18 month period; or

(2) Upon written notice by the
Licensing Authority.

(b) A licensee may surrender a license
at any time if credits exceed charges or,
if charges exceed credits, only on terms
and conditions acceptable to the
Licensing Authority.

§1530.108 Reporting and certification.

(a) A licensee shall submit a quarterly
report to the Licensing Authority not
later than three months after the close
of the reporting period.

(1) Each report shall be certified as
true and correct and shall certify that
the charges and credits are made
pursuant to § 1530.106 and documented
pursuant to § 1530.109.

(2) The certification shall contain the
licensee’s name, address, and license
number and be signed by a person
acting on behalf of the licensee.

(3) Reports shall be submitted in
electronic format acceptable to the
Licensing Authority. Applicants unable
to submit a report in electronic format
may seek a waiver permitting them to
submit the report in hard copy.

(4) Reports may be submitted in
person, by U.S. mail, by private courier,
or by other method acceptable to the
Licensing Authority. Reports will be
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deemed submitted when sent, as
identified by postmark or other
appropriate date stamp, with sufficient
postage affixed. Certified postal receipt
or private courier receipt are acceptable
as proof of filing.

(5) Initial reporting periods will be
determined by the Licensing Authority.

(b)(1) The report shall be in an
integrated spreadsheet format with all
program transactions in chronological
order including, as appropriate, entries
of raw cane sugar, transfers of refined
sugar, exports of refined sugar or a sugar
containing product, and the production
of certain polyhydric alcohols. A copy
of this format may be obtained from the
Licensing Authority;

(2) Reports from a refiner shall
identify the date and type of each
program transaction, the license balance
(keeping a separate balance for sugar
imported from Mexico that will be
refined and re-exported to Mexico)
resulting from such transaction, and the
following data, as appropriate:

(i) For entries:

(A) Quantity of program sugar entered
(commercial weight—MT);

(B) Polarization;

(C) Refined sugar equivalent, 100
degree, dry weight basis (MT);

(D) Customs entry number;

(E) Warehouse release number where
applicable;

(F) Port of entry; and

(G) Country of origin.

(ii) For transfers:

(A) Quantity of refined program sugar
transferred (pure sugar, dry weight
basis—cwit);

(B) Sugar content or polarity;

(C) Commercial weight (cwt);

(D) Notice of transfer number; and

(E) Transferee’s license number.

(iii) For exports:

(A) Quantity exported (refined sugar,
100 degree, dry weight basis—MT));

(B) Sugar content or polarity;

(C) Commercial weight (MT);

(D) Port of export;

(E) Country of destination;

(F) Export carrier;

(G) Vessel name;

(H) On-board ocean-going or airway
bill of lading number; or where exports
are to Canada or Mexico by rail or truck,
inland bill of lading number; or where
exports are to a foreign trade zone, U.S.
Customs Service entry number;

(I) Container number, where the
export is by sea;

(J) Name of the freight forwarder or
non-vessel operating common carrier;

(K) Bill of lading number on the bill
of lading issued by the agent identified
in paragraph (b)(2)(iii)(J) of this section;
and

(L) Consignee or foreign customer.

(3) Reports from a manufacturer of a
sugar containing product shall identify
the date and type of each program
transaction, the license balance
resulting from such transaction, and the
following data, as appropriate:

(i) For transfers:

(A) Quantity of program sugar
transferred (pure sugar, dry weight
basis—cwt);

(B) Sugar content or polarity;

(C) Commercial weight (cwt);

(D) Notice of transfer number; and

(E) Refiner’s license number.

(ii) For exports:

(A) Quantity exported (pure sugar, dry
weight basis—Ibs.);

(B) Percentage sugar contained in the
sugar containing product;

(C) Commercial weight of the
exported sugar containing product;

(D) Description of the product;

(E) Port of export;

(F) Country of destination;

(G) Export carrier;

(H) Vessel name;

(I) On-board ocean-going or airway
bill of lading number; or where exports
are to Canada or Mexico by rail or truck,
inland bill of lading number; or where
exports are to a foreign trade zone, U.S.
Customs Service entry number;

(J) Container number, where the
export is by sea;

(K) Name of the freight forwarder or
non-vessel operating common carrier;

(L) Bill of lading number on the bill
of lading issued by the agent identified
in paragraph (b)(3)(ii)(K) of this section;
and

(M) Consignee or foreign customer.

(4) Reports from a producer of
polyhydric alcohol shall identify the
date and type of each program
transaction; the license balance
resulting from such transaction; and the
following data, as appropriate:

(i) For transfers:

(A) Quantity of program sugar
transferred (pure sugar, dry weight
basis—cwt);

(B) Sugar content or polarity;

(C) Commercial weight (cwt);

(D) Notice of transfer number; and

(E) Refiner’s license name and
number.

(ii) For use in the production of
polyhydric alcohol:

(A) Quantity of sugar used (pure
sugar, dry weight basis—Ibs.);

(B) Percentage sugar contained in the
polyhydric alcohol product;

(C) Quantity of product produced
(Ibs.); and

(D) description of the polyhydric
product.

(c) Licensees have an affirmative and
continuing duty to maintain the
accuracy of previously certified reports.

Upon discovery, licensees shall
immediately charge back erroneously
claimed credits and promptly notify the
Licensing Authority. Charge backs shall
be as of the date of the erroneously
claimed credit.

§1530.109 Records and documentation.

(a) Obtaining license credit requires
that a licensee obtain and maintain in
their possession the following records
pertaining to a program transaction for
thirty-six (36) months from the date of
such program transaction:

(1) For entries:

(i) The U.S. Customs Service entry
form; and

(i) The laboratory polarity and weight
out-turn tests used by the raw sugar
seller and the refiner to adjust for
polarity.

(2) For transfers: a notice of transfer.

(3) For use of sugar in the production
of polyhydric alcohol: company
accounts and records relating to the
production of certain polyhydric
alcohol and the use of sugar in such
production, including the sugar content
per unit of production and logs
identifying total production.

(4) For exports:

(i) Sales invoice, purchase order, or
sales contract identifying the consignee
or foreign purchaser; and

(ii) on-board ocean-going or airway
bill of lading; or where exports are to
Canada or Mexico by rail or truck, the
inland bill of lading and foreign country
entry document; or where exports are to
a foreign trade zone, U.S. Customs entry
form. The Licensing Authority will
maintain a list of acceptable Mexican or
Canadian entry documents.

(b) Refiners shall retain, where
feasible, the U.S. Customs Service Form
7512.

(c) The licensee shall, upon request,
make the records covered by this section
available for inspection and copying by
the Licensing Authority, the
Compliance Review Staff of the Foreign
Agricultural Service, USDA, the Office
of the Inspector General, USDA, or the
Department of Justice.

§1530.110 Enforcement and penalties.

(a) The Licensing Authority will
impose civil penalties for late reports,
materially incorrect reports, exceeding a
maximum license balance limit, or
exceeding an applicable time-frame. The
Licensing Authority may also revoke
credits granted on a license.

(b) The Administrator of the Foreign
Agricultural Service, USDA, may
suspend or revoke a license. Suspension
of a license will be governed by 7 CFR
part 3017, subpart D and debarment will
be governed by 7 CFR part 3017, subpart



40756

Federal Register / Vol. 61, No. 152 / Tuesday, August 6, 1996 / Proposed Rules

C. Suspension or revocation of a license
will apply to an individual human being
as well as the corporation or other
person who held the license, such that
an individual may not simply form a
new corporation or partnership and
obtain a new license.

(c) The imposition of civil penalties is
not exclusive, and licensees may be
liable for criminal sanctions in the event
that criminal statutes are violated.

(d) Reports not submitted in a timely
manner will subject the licensee to civil
penalties. The civil penalties for reports
submitted after the proper filing date
will be:

(1) Fifty (50) dollars, if the report is
submitted within the first month after
the applicable deadline; and

(2) If more than one month late, an
additional fifty (50) dollars for each
week after the end of the first month.

(e) Reports that are incorrect subject
the licensee to civil penalties. The civil
penalty for:

(1) Incorrect reports, where the error
is not material, will be $50.00;

(2) The first materially incorrect
report submitted will be $300.00; and

(3) Subsequent materially incorrect
reports, where the prior materially
incorrect submission occurred in the
last 12 months, will be $500.00.

(f) Exceeding license limits will
subject licensees to loss of credit or civil
penalties.

(1) Where license credits are greater
than license charges by more than the
maximum license balance limit,
licensees shall forfeit credit in excess of
the maximum license balance limit.

(2) Where license charges are greater
than license credits by more than the
license balance, licensees shall pay a
civil penalty of 15 cents per pound.

(9) Not crediting a license against
prior charges within the time limits set
forth in 8§1530.102 (c), (d) and (f) will
subject the licensee to civil penalties of
15 cents per pound.

§1530.111 Administrative appeals.

(a) This section provides for
administrative appeal of a
determination by the Licensing
Authority to revoke a credit on a
license, or impose civil penalties. The
decision on such appeal shall be made
by the Director, Import Policies and
Programs Division, Foreign Agricultural
Service (“‘Director”), or his or her
designee. Appeals for suspension and
debarment will be governed by
§3017.515 of this title.

(b) The licensee may appeal the
Licensing Authority’s determination by
filing a written notice of appeal, sighed
by the licensee or the licensee’s agent,
with the Director. The appeal may be

filed in the office of the Director, or by
mail with a postmark dated, not later
than 30 days after the date of the
Licensing Authority’s determination.
The licensee should submit a written
argument in support of its position at
the time it files its appeal. If the licensee
does not make a timely appeal, any
license credit revocation, civil penalty,
or other proposed administrative
determination will take effect in
accordance with the Licensing
Authority’s determination. If the
licensee seeks an informal hearing, it
shall so request in its notice of appeal.
The licensee may request that the
informal hearing be scheduled within
30 days of the filing date of its notice
of appeal.

(c)(1) Ordinarily, informal hearings
will be held only at the request of the
licensee. If no informal hearing is
requested, the Director will make his or
her determination on the basis of the
written submission and any other
available information. The hearing shall
be held at the place and time
determined by the Director, except that
it shall be held within 30 days of the
filing date of the notice of appeal if the
licensee so requests.

(2) Hearings will be conducted by the
Director in a manner as informal as
practicable, consistent with the
principles of fundamental fairness.

(3) The licensee may be represented
by counsel.

(4) The licensee shall have a full
opportunity to present any relevant
evidence, documentary or testimonial,
and to make arguments in support of its
position. The Director may permit other
individuals to present evidence at the
hearing, and the licensee shall have an
opportunity to question those witnesses.

(5) A verbatim transcript of the
hearing may be made at the direction of
the Director, or at the request of the
licensee. If the licensee requests a
transcript be made, it shall be
responsible for arranging for a
professional reporter and shall pay all
attendant expenses.

(d) The Director shall make the
determination on appeal, and may
affirm, reverse, modify or remand the
Licensing Authority’s determination.
The Director shall notify the licensee in
writing of the determination on appeal
and of the basis thereof. The
determination on appeal exhausts the
licensee’s administrative remedies.

§1530.112 Waivers.

(a) Upon written application of the
licensee or at the discretion of the
Licensing Authority and for good cause,
the Licensing Authority may extend the
period for transfer or export, may

temporarily increase the maximum
license balance limit, may extend the
period for submitting regularly
scheduled reports and certifications, or
may temporarily waive or modify any
other requirement imposed by this part
if the Licensing Authority determines
that such a waiver will not undermine
the purpose of the relevant program or
adversely affect domestic sugar policy
objectives. The Licensing Authority may
specify additional requirements or
procedures in place of the requirements
or procedures waived or modified.

(b) Waivers of civil penalties will be
disfavored and only issued under
extraordinary circumstances.

§1530.113 Paperwork Reduction Act
assigned number.

Licensees are not required to respond
to requests for information unless the
form for collecting information displays
a currently valid Office of Management
and Budget control number. The Office
of Management and Budget has
approved the information collection
requirements contained in this part in
accordance with 44 U.S.C. chapter 35
and OMB number 0551-0015 has been
assigned and will expire August 31,
1997.

Signed at Washington, DC on July 17, 1996.
Timothy J. Galvin,

Acting Administrator, Foreign Agricultural
Service.

[FR Doc. 96-19521 Filed 8-5-96; 8:45 am]
BILLING CODE 3410-10-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 357

RIN 3064—-AB08

Determination of Economically
Depressed Regions

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Proposed rule and withdrawal
of proposed rule.

SUMMARY: As part of the FDIC’s
systematic review of its regulations
under section 303(a) of the Riegle
Community Development and
Regulatory Improvement Act of 1994
(CDRI), the FDIC is amending its
regulation on economically depressed
regions to reflect changes in the
marketplace, update and streamline the
regulation, improve efficiency, and
reduce unnecessary costs. The FDIC also
is withdrawing a previous proposed
amendment to the regulation which was
published December 18, 1992.
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The FDIC is required by statute to
consider proposals for direct financial
assistance by Savings Association
Insurance Fund (SAIF) members having
offices located in an economically
depressed region and meeting certain
other specified criteria, before grounds
exist for the appointment of a
conservator or receiver for the
institution. The FDIC is proposing to
amend this regulation, which designates
certain economically depressed regions,
by adding guidance to enable applicants
to evaluate their situations before
formally applying for assistance. Rather
than periodically designating specific
regions in light of current economic
conditions, the proposed rule provides
the criteria that the FDIC will use to
determine which regions are
economically depressed.

DATES: Comments must be received by
October 7, 1996.

ADDRESSES: Send comments to Jerry L.
Langley, Executive Secretary, FDIC, 550
17th Street, N.W., Washington, DC
20429. Comments may be hand-
delivered to room F-400, 1776 F Street,
N.W., Washington, DC 20429, on
business days between 8:30 a.m. and
5:00 p.m.; or sent by facsimile: (202)
898-3838; or by Internet:
COMMENTS@FDIC.GOV. Comments
may be inspected and photocopied in
the FDIC Public Information Center,
room 100, 801 17th Street, N.W.,
Washington, DC 20429, between 9:00
a.m. and 5:00 p.m. on business days.
FOR FURTHER INFORMATION CONTACT:
James L. Freund, Chief, Economic
Analysis Section, Division of Research
and Statistics, (202) 898-3960, FDIC,
550 17th Street, N.W., Washington, DC
20429; Michael Phillips, Counsel, Legal
Division, (202) 898-3581, FDIC, 550
17th Street, N.W., Washington, DC
20429; or Sandra Comenetz, Counsel,
Legal Division, (202) 898-3582, FDIC,
550 17th Street, N.W., Washington, DC
20429.

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The proposed rule does not require
any collections of paperwork pursuant
to section 3504(h) of the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).
Accordingly, no information has been
submitted to the Office of Management
and Budget for review.

Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), it is certified that the proposed
rule will not have a significant
economic impact on a substantial
number of small entities. The rule per

se does not impose regulatory
compliance requirements on depository
institutions of any size beyond that
imposed by the underlying statute.
Moreover, no institutions have filed
assistance proposals since 1990 when
the rule was first promulgated.

Discussion

The FDIC is conducting a systematic
review of its regulations and written
policies. Section 303(a) of the CDRI (12
U.S.C. 4803(a)) requires each federal
banking agency to streamline and
modify its regulations and written
policies in order to improve efficiency,
reduce unnecessary costs, and eliminate
unwarranted constraints on credit
availability. Section 303(a) also requires
each federal banking agency to remove
inconsistencies and outmoded and
duplicative requirements from its
regulations and written policies.

As part of this review, the FDIC has
determined that part 357 of its rules and
regulations (12 CFR part 357) should be
amended to minimize the cost of
implementing the regulation, make it
more flexible regarding market
standards, and give institutions more
opportunity to establish that they are
located in an economically depressed
region.

The FDIC has authority under section
13(c) of the Federal Deposit Insurance
Act (FDI Act) (12 U.S.C. 1823(c)) to
provide financial assistance to prevent
the default of an insured depository
institution. Under section 13(k)(5) of the
FDI Act (12 U.S.C. 1823(k)(5)), the FDIC
must consider proposals for eligible
SAIF member institutions to receive
assistance pursuant to section 13(c)
before grounds exist for the
appointment of a conservator or receiver
for the institution. Section 13(k)(5)
establishes nine criteria for such
eligibility. One of the criteria is that an
institution’s offices must be located in
an economically depressed region. In
addition, for purposes of assistance
proposals under section 13(k)(5), SAIF
member applicants must separately
meet the criteria set by the FDIC for
purposes of section 13(c) assistance.
However, assistance proposals with
respect to SAIF member institutions
under section 13(k)(5) that do not meet
all nine of the criteria set forth in that
section may nevertheless be submitted
to the FDIC for consideration under
section 13(c). Thus, institutions whose
offices are not located in an
economically depressed region under
section 13(k)(5) are not precluded from
proposing and receiving open
institution assistance.

The term ““economically depressed
region” is defined in section 13(k)(5)(c)

to mean any geographical region which
the [FDIC] determines by regulation to
be a region within which real estate
values have suffered serious decline due
to severe economic conditions, such as
a decline in energy or agricultural
values or prices.

On September 17, 1990, the FDIC
issued a final rule (55 FR 38043)
codified at 12 CFR 357.1, which
determined that certain geographical
regions were economically depressed
regions for purposes of section 13(k)(5)
of the FDI Act. In determining which
regions were economically depressed,
the FDIC considered the following
factors: (1) The ratio of poor quality real
estate assets to total assets in the
portfolios of BIF members; (2) the ratio
of poor quality real estate assets to total
assets in the portfolios of SAIF
members; and (3) unemployment
figures. The statewide percentages of
impaired real estate assets for BIF and
SAIF members and unemployment rates
were analyzed with reference to
national levels. These factors are subject
to periodic review and application by
the FDIC in light of changing economic
conditions.

The FDIC’s final rule designated eight
individual states as economically
depressed regions for purposes of
section 13(k)(5) of the FDI Act. They
were: Alaska, Arizona, Arkansas,
Colorado, Louisiana, New Mexico,
Oklahoma, and Texas.

Two years later, having reexamined
real estate and employment conditions
based on the most recent information,
the FDIC determined that the eight
states previously designated as
economically depressed regions should
no longer receive that designation. The
FDIC concluded that the following nine
states and the District of Columbia
should be classified as economically
depressed regions: California,
Connecticut, Maine, Massachusetts,
New Hampshire, New Jersey, New York,
Rhode Island, and Vermont. In
December 1992, the FDIC published this
list of states in a proposed rule (57 FR
60140, December 18, 1992). The FDIC
had considered, as before, the ratio of
poor quality real estate assets to total
assets in the portfolios of BIF and SAIF
members, and the labor market
situation. The FDIC considered both the
overall unemployment rate and non-
farm employment growth trends.

The December 1992 proposed rule
was never adopted, and will be
withdrawn pursuant to an FDIC policy
statement which provides that any
proposed rule that has not been the
subject of final Board action within nine
months generally should be withdrawn.
Statement of Policy on Development
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and Review of FDIC Rules and
Regulations, 49 FR 7288 (Feb. 28, 1984).

Rather than periodically revisiting the
criteria used to identify regions for
designation as economically depressed
regions, and listing regions so
designated, the FDIC is proposing to
revise part 357 to provide guidance to
enable applicants to evaluate their
situations before formally applying for
assistance. The proposed rule provides
the criteria the FDIC will use to
determine which regions are
economically depressed. Adoption of
the rule would mean that the FDIC will
no longer periodically designate specific
regions in light of current economic
conditions.

Under the proposed rule, for the
purpose of determining economically
depressed areas, the FDIC generally will
consider states as the defined
geographical unit. The FDIC will
determine whether an institution
qualifies as being located in an
economically depressed region on a
case-by-case basis. That determination
will be based on four criteria: (1) high
unemployment rates; (2) declines in
non-farm employment; (3) high levels of
problem real estate assets at insured
depository institutions; and (4) where a
sufficient number of observations are
reported, evidence indicating declining
real estate values from the FDIC’s
Survey of Real Estate Trends. All data
used will be from statistical sources
available to the public. A list of these
data sources is provided in the attached
Appendix. Because there are significant
industrial and labor market structural
differences across areas of the United
States, national or state benchmarks are
not provided with respect to each of the
aforementioned four criteria. This
enables the FDIC to more accurately
determine whether a region is depressed
based on specific criteria relevant to an
institution’s market area at any time. For
example, the FDIC will consider
relevant information provided by
institutions on local real estate prices
and on the institution’s market area,
whether limited to a part of a state or
covering more than one state.

In consideration of the foregoing, the
FDIC hereby withdraws the proposed
rule published at 57 FR 60140,
December, 18, 1992.

List of Subjects in 12 CFR Part 357

Bank deposit insurance, Grant
programs—housing and community
development, Savings associations.

For the reasons set forth in the
preamble, part 357 of chapter Il of title
12 of the Code of Federal Regulations is
proposed to be amended as follows:

PART 357—DETERMINATION OF
ECONOMICALLY DEPRESSED
REGIONS

1. The authority citation for part 357
is revised to read as follows:

Authority: 12 U.S.C. 1819, 1823(k)(5).
2. Section 357.1 is amended by

revising paragraph (b) to read as follows:

§357.1 Economically depressed regions.
* * * * *

(b) Economically depressed regions.
(1) For the purpose of determining
economically depressed areas, the FDIC
in general shall consider states as the
defined geographical unit. The FDIC
shall determine whether an institution
qualifies as being located in an
economically depressed area on a case-
by-case basis. That determination will
be based on four criteria:

(i) High unemployment rates;

(i) Significant declines in non-farm
employment;

(iii) High delinquency rates of real
estate assets at insured depository
institutions; and

(iv) Where a sufficient number of
observations are reported, evidence
indicating declining real estate values
from the FDIC’s Survey of Real Estate
Trends.

(2) All data sources used are in the
public record. The appendix to this part
contains a list of such data sources. In
addition, the FDIC will consider
relevant information provided by
institutions on local real estate prices
and on the institution’s market area,
whether limited to a part of a state or
covering more than one state.

3. Appendix A to part 357 is added
to read as follows:

Appendix A to Part 357—Data Sources
Used by the FDIC To Determine
“Economically Depressed Regions”

1. Non-farm employment and
unemployment rates. U.S. Department of
Labor, Bureau of Labor Statistics,
“Employment and Earnings,” Table B.7,
Employees on Non-Farm Payrolls by State
and Major Industry; ““Labor Force Status by

State,” Table C.2. Washington, DC (monthly).

2. Problem real estate assets (noncurrent
real estate loans and leases plus other real
estate owned). Federal Financial Institutions
Examination Council, “FFIEC Call Report.”
Washington, DC (quarterly).

3. Regional real estate values. Federal
Deposit Insurance Corporation, “Survey of
Real Estate Trends.” Washington, DC
(quarterly).

By order of the Board of Directors.

Dated at Washington, DC, this 16th day of
July 1996.

Federal Deposit Insurance Corporation.
Jerry L. Langley,

Executive Secretary.

[FR Doc. 96-19810 Filed 8-5-96; 8:45 am]
BILLING CODE 6714-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 96—-NM-12—-AD]
RIN 2120-AA64

Airworthiness Directives; Boeing
Model 757 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to all
Boeing Model 757 series airplanes. This
proposal would require the replacement
of certain discrepant ram air turbine
(RAT) deployment actuator assemblies
with units that have been modified and
shipped in a specific fashion prior to
installation. This proposal is prompted
by reports that the RAT deployment
actuators have failed to deploy upon
command, due to interference in the
actuator locking mechanism, which was
caused by damage incurred during
shipping of the actuator assembly. The
actions specified by the proposed AD
are intended to ensure that the RAT is
deployed when commanded to do so.
Failure of the RAT to deploy,
specifically during a dual engine failure,
would result in loss of hydraulic power,
which would adversely affect the
continued safe flight and landing of the
airplane.

DATES: Comments must be received by
September 16, 1996.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—-NM—
12—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
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Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Sheila Kirkwood, Aerospace Engineer,
Systems and Equipment Branch, ANM-
130S, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington; telephone (206) 227-2675;
fax (206) 227-1181.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 96—-NM-12—-AD.” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
96-NM-12—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

During maintenance tests on in-
service Boeing Model 757 series
airplanes, two ram air turbine (RAT)
deployment actuators failed to deploy
upon command. Additionally, during
functional testing of airplanes in
production, several actuators failed to
deploy when commanded to do so.
Investigation revealed that the lock pins
and the piston head of the actuator unit
were deformed at the point where the

two come into contact with each other.
The failure of the actuator to deploy was
traced to the lock pins, which were
peened at the ends, causing them to
drag against the traveling cylinder and
the piston head (lock rod), and
prohibiting the movement of the lock
rod.

The damage to the lock pins
apparently occurred from impact loads
on the rod or head end of the actuator
during shipping. Since the actuator is
shipped in the extended position, the
locking mechanism is susceptible to
damage from dropping or from other
types of improper handling. This was
confirmed by laboratory testing.

Additionally, a tolerance study
showed that, under adverse conditions,
the latch subassembly has the potential
to interfere with the fixed end cap
assembly. This situation can cause
unlocking abnormalities.

Failure of the RAT to deploy upon
command, specifically during a dual
engine failure, could result in loss of
hydraulic power. This condition, if not
corrected, would adversely affect the
continued safe flight and landing of the
airplane.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Arkwin Industries Service Bulletin
1211233-29-21-3, Revision 2, dated
June 17, 1994. (Arkwin Industries, Inc.,
is the manufacturer of the subject RAT
deployment actuator assemblies.) This
service bulletin describes procedures for
conducting a check to identify
discrepant actuator assemblies. If a
discrepant assembly is found, the
service bulletin provides procedures for
removal, repair, and reidentification of
it. The service bulletin recommends that
the repair and reidentification of the
discrepant assemblies be performed by
Arkwin Industries, since specialized
equipment is needed to perform the
work.

The FAA also has reviewed and
approved Arkwin Industries Service
Bulletin 1211233-29-21-4, Revision 2,
dated June 17, 1994. This service
bulletin describes procedures for proper
identification of the necessary reusable
shipping container and shipping sleeve
assembly that should be used when
transporting or shipping the RAT
deployment actuator assembly. Use of
this container and sleeve will prevent
damage to the actuators during

shipping.
Explanation of the Requirements of the
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or

develop on other products of this same
type design, the proposed AD would
require the replacement of discrepant
RAT deployment actuator assemblies
with units that have been modified
(repaired and reidentified) and shipped
in a specific fashion prior to
installation. The actions would be
required to be accomplished in
accordance with the service bulletins
described previously.

Cost Impact

There are approximately 631 Boeing
Model 757 series airplanes of the
affected design in the worldwide fleet.
The FAA estimates that 389 airplanes of
U.S. registry would be affected by this
proposed AD, that it would take
approximately 4 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Required parts
would cost approximately $4,832 per
airplane. (If the unit is under warranty,
the required parts would be provided by
the actuator manufacturer at no cost to
the operator.) Based on these figures, the
cost impact of the proposed AD on U.S.
operators is estimated to be $1,973,008,
or $5,072 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted. However, the
FAA has been advised that the proposed
requirements of this AD already have
been accomplished on approximately 13
airplanes of U.S. registry. Therefore, the
future cost impact of this proposed AD
on U.S. operators would be $1,907,072.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
Is not a *‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule’’ under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
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Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 96—-NM-12—AD.

Applicability: Model 757 series airplanes;
equipped with ram air turbine (RAT)
deployment actuators having Boeing part
number (P/N) 1211233-04 (Arkwin P/N
1211233-004) or Boeing P/N S271N102-5
(Arkwin P/N 1211233-005), and serial
number 00001 and subsequent; certificated in
any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the failure of the RAT to deploy
when commanded to do so, accomplish the
following:

(a) For airplanes equipped with a ram air
turbine (RAT) deployment actuator, having
serial number 00001 through 00631,
inclusive, and without a suffix letter “B’":
Within 30 months after the effective date of
this AD, remove the RAT deployment
actuator and replace it with an actuator that
meets the conditions specified in paragraphs
(@)(1) and (a)(2) of this AD:

(1) The actuator has been modified
(repaired and reidentified) in accordance
with Arkwin Industries Service Bulletin
1211233-19-21-3, Revision 2, dated June 17,
1994; and

Note 2: Arkwin Industries Service Bulletin
1211233-19-21-3, Revision 2, dated June 17,
1994, recommends that the actuator unit be
returned to Arkwin Industries for repair,
since specialized equipment is needed to
perform the rework of the unit.

(2) Prior to installation, the modified
replacement actuator was shipped (i.e., to the
place where installation is accomplished) in
accordance with Arkwin Industries Service
Bulletin 1211233-29-21-4, Revision 2, dated
June 17, 1994.

Note 3: Shipping records or tags may be
reviewed to determine whether the actuator
was shipped in accordance with Arkwin
Industries Service Bulletin 1211233-29-1-4,
Revision 2.

Note 4: Arkwin Industries Service Bulletin
1211233-29-21-4, Revision 2, dated June 17,
1994, provides procedures for proper
identification of the necessary reusable
shipping container and shipping sleeve
assembly that is to be used when transporting
or shipping the RAT deployment actuator
assembly. Use of this container and sleeve
will prevent damage to the assembly during
shipping.

(b) For airplanes equipped with a RAT
deployment actuator, having serial number
00632 and subsequent, which, prior to
installation, was shipped in the extended
position and not in accordance with Arkwin
Industries Service Bulletin 1211233-29-21—
4, Revision 2, dated June 17, 1994: Within 30
months after the effective date of this AD,
remove that RAT deployment actuator and
replace it with an actuator that meets the
conditions specified in paragraphs (b)(1) and
(b)(2) of this AD:

(1) The actuator has been modified
(repaired and reidentified) in accordance
with Arkwin Industries Service Bulletin
1211233-19-21-3, Revision 2, dated June 17,
1994, or the actuator is a new actuator from
Arkwin Industries, Inc.; and

(2) Prior to installation, the actuator was
shipped (i.e., to the place where installation
is accomplished) in accordance with Arkwin
Industries Service Bulletin 1211233-29-21—
4, Revision 2, dated June 17, 1994.

(c) As of a date 30 months after the
effective date of this AD, no person shall
install on any airplane a RAT deployment
actuator assembly, Boeing P/N 1211233-04
(Arkwin P/N 1211233-004) or Boeing P/N
S271N102-5 (Arkwin P/N 1211233-005),
serial number 00001 and subsequent; unless
the conditions specified in both paragraphs
(c)(1) and (c)(2) of this AD apply:

(1) The actuator assembly has been
modified (repaired and reidentified) in
accordance with Arkwin Industries Service
Bulletin 1211233-19-21-3, Revision 2, dated
June 17, 1994; or the actuator is replaced
with a new actuator from Arkwin Industries,
Inc.; and

(2) Prior to installation, the actuator was
shipped (i.e., to the place where installation
is accomplished) in accordance with Arkwin
Industries Service Bulletin 1211233-29-21—
4, Revision 2, dated June 17, 1994.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 5: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on July 30,
1996.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-19893 Filed 8-5-96; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96-NM—-142—AD]

RIN 2120-AA64

Airworthiness Directives; Fokker

Model F27 Mark 100, 200, 300, 400, 500,
600, and 700 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to all
Fokker Model F27 Mark 100, 200, 300,
400, 500, 600, and 700 series airplanes.
This proposal would require repetitive
X-ray inspections to detect cracks in
stringers 4 through 7 of the lower skin
of the wings, and modification or repair,
if necessary. The proposed AD also
would require modification of the
stringers of the lower skin of the wings,
which would terminate the repetitive
inspections. This proposal is prompted
by reports of fatigue cracking found in
stringers 4 through 7 of the lower skin
of the wings. The actions specified by
the proposed AD are intended to
prevent such fatigue cracking, which
could result in reduced structural
integrity of the wings.

DATES: Comments must be received by
September 16, 1996.
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ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—NM—
142—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Fokker Aircraft USA, Inc., 1199 North
Fairfax Street, Alexandria, Virginia
22314. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.
FOR FURTHER INFORMATION CONTACT:
Ruth Harder, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-1721; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 96—NM-142—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the

FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
96—-NM-142—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

The Rijksluchtvaartdienst (RLD),
which is the airworthiness authority for
the Netherlands, recently notified the
FAA that an unsafe condition may exist
on all Fokker Model F27 Mark 100, 200,
300, 400, 500, 600, and 700 series
airplanes. The RLD advises that it has
received reports indicating that, during
modification of the upper wing skin at
stringers 4 through 7 (required by AD
94-26-08, amendment 39-9103 (60 FR
332, January 4, 1995)), cracking was
found in certain stringers of the lower
skin of the wing. Investigation revealed
that such cracking, which started at the
rivet holes of the rib-to-stringer
connections, was caused by fatigue-
related stress. This condition, if not
detected and corrected in a timely
manner, could result in reduced
structural integrity of the wings.

Explanation of Relevant Service
Information

Fokker has issued Service Bulletin
F27/57-70, dated May 17, 1993, which
describes the following procedures:

1. Performing repetitive x-ray
inspections to detect cracks in stringers
4 through 7, inclusive, at certain wing
stations of the lower skin of the wings;

2. Modifying stringers 4 through 7,
inclusive, at certain wing stations of the
lower skin of the wings, which
eliminates the need for the repetitive
inspections; this modification will
minimize the possibility of cracks
developing in the subject area of the
stringers of the lower skin of the wings;

3. Temporarily repairing the cracked
stringer until the modification is
accomplished.

In addition, the service bulletin
permits further flight, under certain
conditions, with stringers that are
cracked within certain limits.

The RLD classified this service
bulletin as mandatory and issued Dutch
airworthiness directive BLA 93-094 (A),
dated July 16, 1993, in order to assure
the continued airworthiness of these
airplanes in the Netherlands.

FAA’s Conclusions

This airplane model is manufactured
in the Netherlands and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the RLD has

kept the FAA informed of the situation
described above. The FAA has
examined the findings of the RLD,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design, the proposed AD would
require repetitive x-ray inspections to
detect cracks of stringers 4 through 7,
inclusive, at certain wing stations of the
lower skin of the wings; and
modification or repair, if necessary. The
proposed AD also would require
modification of certain stringers of the
lower skin of the wings, which would
constitute terminating action for the
repetitive inspection requirements. The
actions would be required to be
accomplished in accordance with the
service bulletin described previously.

Differences Between the Proposed Rule
and the Relevant Service Information

Operators should note that, unlike the
procedures described in the referenced
service bulletin, this proposed AD
would not permit further flight with
cracking detected in the stringers. The
FAA has determined that, due to the
safety implications and consequences
associated with such cracking, the
subject stringers that are found to be
cracked must be repaired, and these
stringers connections eventually must
be modified. This repair and
modification (in accordance with
Fokker Service Bulletin F27/57-70,
dated May 17, 1993) will ensure the
structural integrity of the subject are of
the wing.

Cost Impact

The FAA estimates that 34 Fokker
Model F27 Mark 100, 200, 300, 400,
500, 600, and 700 series airplanes of
U.S. registry would be affected by this
proposed AD.

It would take approximately 16 work
hours per airplane to accomplish the
proposed inspection, at an average labor
rate of $60 per work hour. Based on
these figures, the cost impact of the
inspection proposed by this AD on U.S.
operators is estimated to be $32,640, or
$960 per airplane, per inspection cycle.

It would take approximately 400 work
hours per airplane to accomplish the
proposed modification, at an average
labor rate of $60 per work hour.
Required parts would cost
approximately $1,365 per airplane.
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Based on these figures, the cost impact
of the modification proposed by this AD
on U.S. operators is estimated to be
$862,410, or $25,365 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Fokker: Docket 96—NM-142—AD.

Applicability: All Model F27 Mark 100,
200, 300, 400, 500, 600, and 700 series
airplanes; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue-related cracking of
stringers of the lower skin of the wings,
which could result in reduced structural
integrity of the wing, accomplish the
following:

(a) Perform an x-ray inspection to detect
cracks in stringers 4 through 7, inclusive, at
wing stations 11260, 11860, 12660, and
13460 of the lower skin of the wings, in
accordance with Part 2 of the
Accomplishment Instructions of Fokker
Service Bulletin F27/57-70, May 17, 1993, at
the later of the times specified in paragraphs
(a)(1) and (a)(2) of this AD.

(1) Prior to the accumulation of 30,000
total flight cycles; or

(2) Within the next 2,000 flight cycles, or
within 12 months after the effective date of
this AD, whichever occurs first.

(b) If no crack is detected during any
inspection required by paragraph (a) of this
AD, repeat the inspection thereafter at
intervals not to exceed 4,000 flight cycles.

(c) If any crack is detected during any
inspection required by this AD, prior to
further flight, accomplish either paragraph
(c)(1) or (c)(2) of this AD.

(1) Modify the stringers 4 through 7,
inclusive, at wing stations 11260, 11860,
12660, and 13460 of the lower skin of the
wings, in accordance with Part 1 of the
Accomplishment Instructions of Fokker
Service Bulletin F27/57-70, dated May 17,
1993. After accomplishment of the
modification, no further action is required by
this AD.

(2) Repair the crack in accordance with
Part 3 of the Accomplishment Instructions of
Fokker Service Bulletin F27/57-70, dated
May 17, 1993. Within the next 2,000 flight
cycles or 1 year following accomplishment of
the repair, whichever occurs first, modify the
stringers 4 through 7, inclusive, at wing
stations 11260, 11860, 12660, and 13460 of
the lower skin of the wings, in accordance
with Part 1 of the Accomplishment
Instructions of the service bulletin. After
accomplishment of the modification, no
further action is required by this AD.

(d) Prior to the accumulation of 30,000
flight cycles, or within 30 months after the
effective date of this AD, whichever occurs
later, modify the stringers 4 through 7,
inclusive, at wing stations 11260, 11860,

12660, and 13460 of the lower skin of the
wings, in accordance with Part 1 of the
Accomplishment Instructions of Fokker
Service Bulletin F27/57-70, dated May 17,
1993. Accomplishment of the modification
constitutes terminating action for the
requirements of this AD.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(f) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on July 30,
1996.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-19892 Filed 8-5-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 95-NM-248-AD]
RIN 2120-AA64

Airworthiness Directives; Lockheed
Model 382 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to all
Lockheed Model 382 series airplanes.
This proposal would require that all
landing gear brakes be inspected for
wear and replaced if the wear limits
prescribed in this proposal are not met,
and that the new landing gear brake
wear limits be incorporated into the
FAA-approved maintenance inspection
program. This proposal is prompted by
an accident in which a transport
category airplane executed a rejected
takeoff (RTO) and was unable to stop on
the runway due to worn brakes; and the
subsequent review of allowable brake
wear limits for all transport category
airplanes. The actions specified by the
proposed AD are intended to prevent
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loss of brake effectiveness during a high
energy RTO.

DATES: Comments must be received by
September 16, 1996.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 95—-NM—
248-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Lockheed Aeronautical Systems
Support Company (LASSC), Field
Support Department, Dept. 693, Zone
0755, 2251 Lake Park Drive, Smyrna,
Georgia 30080. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at
the FAA, Small Airplane Directorate,
Atlanta Aircraft Certification Office,
Campus Building, 1701 Columbia
Avenue, Suite 2-160, College Park,
Georgia 30337-2748.

FOR FURTHER INFORMATION CONTACT:
Thomas Peters, Aerospace Engineer,
Flight Test Branch, ACE-116A, FAA,
Small Airplane Directorate, Atlanta
Aircraft Certification Office, Campus
Building, 1701 Columbia Avenue, Suite
2-160, College Park, Georgia 30337—-
2748; telephone (404) 305-7367; fax
(404) 305-7348.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 95-NM-248—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
95-NM-248-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

In 1988, a McDonnell Douglas Model
DC-10 series airplanes was involved in
an aborted takeoff accident in which
eight of the ten brakes failed and the
airplane ran off the end of the runway.
Investigation revealed that there were
failed pistons on each of the eight
brakes, with O-rings damaged by over-
extension due to extensive wear. Fluid
leaking from the damaged pistons
caused the hydraulic fuses to close,
releasing all brake pressure.

This accident prompted a review of
the methodology used in the
determination of the allowable wear
limits for all transport category airplane
brakes. The FAA and the Aerospace
Industries Association (AlA) jointly
developed a set of dynamometer test
guidelines that could be used to validate
appropriate wear limits for all airplane
brakes. It should be noted that this worn
brake accountability determination
validates brake wear limits with respect
to brake energy capacity only, and is not
meant to account for any reduction in
brake force due solely to the wear state
of the brake. Any reduction in brake
force (or torque) that may develop over
time as a result of brake wear is to be
evaluated and accounted for as part of
a separate rulemaking project. The
guidelines for validating brake wear
limits allow credit for use of reverse
thrust to determine energy level
absorbed by the brake during the
dynamometer test.

The FAA has requested that U.S.
airframe manufacturers (1) Determine
required adjustments in allowable wear
limits for all of its brakes in use, (2)
schedule dynamometer testing to
validate wear limits as necessary, and
(3) submit information from items (1)
and (2) to the FAA so that appropriate
rulemaking action(s) can be initiated.

Lockheed Aeronautical System
Company has submitted, and the FAA
has evaluated, the dynamometer test
data and analyses concerning brakes

installed on Model 382 series airplanes.
The dynamometer test was completed in
November 1990. Based on this data, the
FAA has determined that the brake wear
limits currently recommended in the
Component Maintenance Manuals for
Model 382 series airplanes are not
acceptable as they relate to the
effectiveness of the brakes during a high
energy RTO. Further, these limits are
only recommended values.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Hercules Alert Service Bulletin A382—
32-47, dated March 1, 1995, which
describes a new maximum brake wear
limit approved by the FAA. The service
bulletin describes procedures for
performing an inspection of the main
landing gear brakes, having part number
9560685, for wear. The service bulletin
also describes procedures for
replacement of any brake worn more
than the maximum wear limit of 0.359
inch with a brake within that limit.

The FAA has determined that the
actions described in this service bulletin
must be taken in order to prevent loss
of brake effectiveness during a high
energy RTO, which can cause the
airplane to leave the runway surface,
possibly resulting in injuries to
passengers and crew.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require (1) inspection of the main
landing gear brakes, having part number
9560685, for wear, and replacement if
the new wear limits are not met; and (2)
incorporation of specified maximum
wear limits into the FAA-approved
maintenance inspection program. The
inspection and replacement would be
required to be accomplished in
accordance with the service bulletin
described previously.

Cost Impact

There are approximately 112
Lockheed Model 382 series airplanes of
the affected design in the worldwide
fleet. The FAA estimates that 18
airplanes of U.S. registry would be
affected by this proposed AD, that it
would take approximately 1 work hour
per airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. The cost of parts
to accomplish the change (cost resulting
from the requirement to change the
brakes before they are worn to their
previously approved limits for a one-
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time change) is estimated to be $4,800
per airplane. Based on these figures, the
cost impact of the proposed AD on U.S.
operators is estimated to be $87,480, or
$4,860 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
“ADDRESSES.”

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive: Lockheed: Docket 95-NM—
248-AD.

Applicability: All Model 382 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent loss of brake effectiveness
during a high energy rejected takeoff (RTO),
accomplish the following:

(a) Within 180 days after the effective date
of this AD, accomplish the requirements of
paragraphs (a)(1) and (a)(2) of this AD.

(1) Inspect the main landing gear brakes
having the brake part number listed below for
wear, in accordance with Hercules Alert
Service Bulletin A382-32—-47, dated March 1,
1995. Any brake worn more than the
maximum wear limit specified below must
be replaced, prior to further flight, with a
brake within that limit, in accordance with
the alert service bulletin.

Brake manufac- Brake part v'\\/llg;:m?nrn
turer mumber )
(inches)
Hercules ............ 9560685 0.359

(2) Incorporate into the FAA-
approved maintenance inspection
program the maximum brake wear
limits specified in paragraph (a)(1) of
this AD.

(b) An alternative method of
compliance or adjustment of the
compliance time that provides an
acceptable level of safety may be used
if approved by the Manager, FAA, Small
Airplane Directorate, Atlanta Aircraft
Certification Office (ACO). Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and
then send it to the Manager, Atlanta
ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(c) Special flight permits may be
issued in accordance with sections
21.197 and 21.199 of the Federal
Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this
AD can be accomplished.

Issued in Renton, Washington, on July 30,
1996.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-19891 Filed 8-5-96; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF THE TREASURY
Fiscal Service

31 CFR Part 344

[Department of the Treasury Circular, Public
Debt Series No. 3-72]

Regulations Governing United States
Treasury Certificates of Indebtedness,
Treasury Notes, and Treasury Bonds—
State and Local Government Series

AGENCY: Bureau of the Public Debt,
Fiscal Service, Department of the
Treasury.

ACTION: Proposed rule; correction.

SUMMARY: In the proposed rule,
beginning on page 39227 in the issue of
Friday, July 26, 1996, make the
following correction:

On page 39228, in the first column,
address section of the preamble, the
Internet address of the Public Debt
home page was incorrect. It should be
changed to read: http//
www.ustreas.gov/treasury/bureaus/
pubdebt/pubdebt.html

Dated: July 31, 1996.
Van Zeck,
Deputy Commissioner.
[FR Doc. 96-19931 Filed 8-5-96; 8:45 am]
BILLING CODE 4810-39-M

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 202
RIN 0790-AG31

Restoration Advisory Boards (RABS)

AGENCY: Department of Defense, Office
of the Assistant Deputy Under Secretary
of Defense (Environmental Cleanup),
DoD.

ACTION: Proposed rule.

SUMMARY: The Department of Defense
(DoD) proposes and requests public
comments on regulations regarding the
characteristics, composition, funding,
and establishment of Restoration
Advisory Boards (RABs). DoD has
proposed these regulations in response
to section 324 of the National Defense
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Authorization Act for Fiscal Year 1996
(Pub. L. 104-106) that amended section
2705 of title 10, United States Code, and
requires the Secretary of Defense to
prescribe regulations regarding RABs.

The purpose of a RAB is to facilitate
public participation in DoD
environmental restoration activities at
operating and closing DoD installations
where local communities express
interest in the program. The proposed
regulations are based on DoD’s current
policies for establishing and operating
RABs as well as DoD’s experience in
establishing RABs over the past two
years.

DATES: Comments on this proposed rule
must be submitted on or before
November 4, 1996.

ADDRESSES: Comments on this proposal
should be sent to the following address:
Office of the Assistant Deputy Under
Secretary of the Defense (Environmental
Cleanup), 3400 Defense Pentagon,
Washington, DC 20301-3400. The
public must send a written original, two
copies, and whenever possible, a 3.5
inch computer disk containing
comments in a common word
processing format such as WordPerfect
version 5.1. This will expedite DoD’s
response to comments and reduce the
associated costs.

FOR FURTHER INFORMATION CONTACT:

Ms. Marcia Read, Office of the Assistant
Deputy Under Secretary of Defense
(Environmental Cleanup), (703) 697—
9793.

SUPPLEMENTARY INFORMATION:

Preamble Outline

I. Authority
1. Background
I1l. Summary of the Proposed Rule
A. General Requirements
B. Operating Requirements
C. Administrative Support, Funding, and
Reporting Requirements
V. Section by Section Analysis of the
Proposed Rule
A. General Requirements
1. Purpose, Scope, and Applicability
a. Purpose and Scope of Responsibilities of
RABs
b. Applicability of Regulations to Existing
RABs
2. Criteria for Establishment
a. Determining if Sufficient Interest
Warrants Establishing a RAB
b. Responsibility for Forming and
Operating a RAB
. Converting Existing Technical Review
Committees (TRCs) to RABs
. Notification of Formation of a RAB
. Public Notice and Outreach
RAB Information Meeting
Composition of a RAB
. Membership
. Government Representation
. Community Representation
d. Roles and Responsibilities of Members

o

cCTPRTPW

B. Operating Requirements
1. Creating a Mission Statement
2. Selecting Co-Chairs
3. Developing Operating Procedures
4. Training RAB Members
5. Conducting RAB Meetings
C. Administrative Support, Funding, and
Reporting Requirements
1. Administrative Support and Eligible
Expenses
. Administrative Support
. Eligible Administrative Expenses
Funding
. Technical Assistance to Community
Members
4. Documenting and Reporting Activities
and Expenses
V. Regulatory Analysis
A. Regulatory Impact Analysis Pursuant to
Executive Order 12866
B. Regulatory Flexibility Act
C. Paperwork Reduction Act
VI. Unfunded Mandates

I. Authority

These regulations are proposed under
the authority of section 2705 of title 10,
United States Code, that was amended
by section 324 of the National Defense
Authorization Act for Fiscal Year 1996
(Pub. L. 104-106).

1l. Background

The Defense Environmental
Restoration Program (DERP) was
established in 1984 to promote and
coordinate efforts for the evaluation and
cleanup of environmental
contamination at operating and closing
DoD installations and formerly used
defense sites (FUDS). Policy direction
and oversight of DERP is the
responsibility of the Office of the
Assistant Deputy Under Secretary of
Defense (Environmental Cleanup). The
DoD Components (Departments of
Army, Navy, and Air Force, and the
Defense Agencies) are responsible for
program implementation.

DoD recognizes the importance of
public involvement at military
installations and FUDS that require
environmental restoration. DoD has
developed policies to ensure that local
communities are provided the
opportunity as early as possible to
obtain information about and provide
input to the decisions regarding the
environmental restoration activities at
military installations. It is DoD policy to
provide such opportunity through the
establishment of RABs.

DoD, as with all federal agencies,
must comply with the statutory and
regulatory requirements for community
involvement found under the National
Oil and Hazardous Substance Pollution
Contingency Plan (NCP), the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA) (Pub. L. 96-510) as

wNhoT P

amended by the Superfund
Amendments and Reauthorization Act
(SARA) (Pub. L. 99-499), the Resource
Conservation and Recovery Act (RCRA)
(Pub. L. 94-550), National
Environmental Policy Act (NEPA) (Pub.
L. 91-190), and other applicable federal,
state and local environmental laws and
regulations. Section 211 of SARA (10
USC 2705(c)) and Executive Order
12580, entitled **Superfund
Implementation,” require DoD, where
possible and practical, to establish
technical review committees (TRC) for
reviewing technical documents and
discussing progress in implementing
and completing restoration activities.

Over the past several years, DoD has
participated as a member of the Federal
Facilities Environmental Restoration
Dialogue Committee (FFERDC). The
FFERDC is a committee chartered under
the Federal Advisory Committee
(FACA). The committee includes
stakeholders—representatives of federal,
state, tribal, and local agencies, and of
environmental, community, labor, and
environmental justice organizations.
The FFERDC develops consensus policy
recommendations for improving
decisions about environmental
restoration at federal facilities. In
February 1993, the FFERDC issued the
“Interim Report of the FFERDC:
Recommendations for Improving the
Federal Facilities Environmental
Restoration Decision-Making and
Priority-Setting Processes”. In that
report, the FFERDC recommended that:
(1) Federal agencies should be more
proactive in providing information
about restoration activities to
stakeholders, and (2) citizen advisory
boards should be established to provide
advice to government agencies that
conduct and regulate restoration at
federal facilities. DoD carefully
considered the recommendations of the
FFERDC and, in response, strengthened
its community involvement efforts
including the RAB initiative under its
environmental restoration program.

Following the release of the FFERDC
Interim Report in 1993, the FFERDC
expanded its membership to include
representatives from the military
services, local governments, and
environmental justice organizations. In
April 1996, the FFERDC issued its Final
Report which includes chapters on
community involvement and advisory
boards. The Final Report affirms the
value of RABs as a method for involving
the public in the environmental
restoration decision-making process and
provides recommendations for
establishing and implementing
successful RABs.
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In 1993, President Clinton announced
a five-part plan to speed the economic
recovery of communities in which bases
are scheduled to close. Part of the Fast-
Track Cleanup Program, which sprang
from the President’s plan, emphasized
the early community involvement in the
environmental restoration process as an
important element of the program. On
September 9, 1993, the Deputy Secretary
of Defense issued a memorandum that
outlined the policies for implementation
of the Fast-Track Cleanup Program. One
of the guidances called for the
establishment of RABs at closing
installations where property was
available for transfer to communities for
reuse. The RAB initiative, subsequently
applied to operational installations,
gives an opportunity for citizens living
near military installations to obtain
information about, and provide input to,
the environmental restoration program.

DoD believes that working in
partnership with local communities and
addressing the concerns of those
communities early in the restoration
process will enhance its efforts under,
and increase credibility of, the
environmental restoration program. DoD
remains committed to involving
communities neighboring its
installations in environmental
restoration decisions that may affect
human health and the environment.
RABs have become a significant
component of DoD’s efforts to increase
community involvement in DoD’s
environmental restoration program.
RABs continuously provide a forum
through which members of affected
communities can provide input to an
installation’s ongoing environmental
restoration activities.

On September 27, 1994, DoD and EPA
jointly issued guidelines for the
formation and operation of RABs
(“‘Restoration Advisory Board
Implementation Guidelines”). The
guidelines describe how to implement
the DoD RAB policy and identify the
role each stakeholder can play in the
RAB. The guidelines also state that
existing TRCs or similar groups may be
expanded or modified to become RABs
rather than an installation creating a
separate committee because RABs are
designed to fulfill the statutory
requirements for TRCs.

As of September 30, 1995, more than
200 RABs had been formed at more than
230 operating and closing installations
that have restoration programs. It is
important to note that the RAB is not a
replacement for other types of
community outreach and participation
activities required by law, regulation, or

policy.

In section 326(a) of the National
Defense Authorization Act for Fiscal
Year 1995 (Pub. L. 103—-337, October 5,
1994), Congress directed that section
2705 of title 10, United States Code
(CERCLA), be amended in the following
manner, (‘1) In lieu of establishing a
technical review committee under
subsection (c), the Secretary may permit
establishment of a restoration advisory
board in connection with any
installation (or group of nearby
installations) where the Secretary is
planning or implementing
environmental restoration activities.”
Thus, Congress granted DoD the
authority to establish RABs instead of
TRCs at installations undergoing
environmental restoration.

On February 10, 1996, the President
signed into law the National Defense
Authorization Act for Fiscal Year 1996
(Pub. L. 104-106) which contained
several provisions addressing the
establishment and operation of RABs.
Section 324(a) of Pub. L. 104-106
amended section 2705 of title 10, United
States Code, requiring the Secretary of
Defense to “‘prescribe regulations
regarding the establishment,
characteristics, composition, and
funding of restoration advisory boards”
(amended section 2705(d)(2)(A)).
Section 324(a) of Pub. L. 104-106 also
stated that DoD’s issuance of regulations
shall not be a precondition to the
establishment of RABs (amended
section 2705(d)(2)(B)). Section 324(b) of
Pub. L. 104-106 authorized DoD to
enable the installation to pay for routine
administrative expenses of a RAB, as
well as allowing RABs or TRCs to obtain
technical assistance for interpreting
scientific and engineering issues with
regard to the nature of environmental
hazards at the installation and the
restoration activities conducted, or
proposed to be conducted at the
installation using DERP and Base
Realignment and Closure (BRAC)
funding (amended sections 2705(d)(3),
(e), and (g)). However, section 324(d) of
Pub. L. 104-106 stated that funding for
both administrative expenses and
technical assistance may not be made
after September 15, 1996, unless the
Secretary publishes proposed final or
interim final regulations for RABs
(amended section 2705(g)(2)(B)).

Therefore, DoD proposes these
regulations regarding the characteristics,
composition, funding, and
establishment of RABs. DoD recognizes
that each RAB established will be a
unique organization dealing with
installation-specific issues. This
proposal, developed consistent with the
recommendations set forth in the
FFERDC’s Final Report, is consistent

with existing DoD and EPA policy on
RABs, and reflects over two years of
experience in establishing and operating
RABs throughout the United States. DoD
has structured this proposal to
maximize flexibility for RAB members
and installations nationwide.

I11. Summary of the Proposed Rule

DoD is proposing and requesting
public comment on regulations
regarding the establishment,
characteristics, composition, and
funding of RABs. This section of the
preamble provides a summary of the
proposed regulations in 32 CFR part
202.

A. General Requirements

In this section of the proposed rule,
DoD discusses the purpose, scope, and
applicability of the proposed regulations
for RABs. DoD is required by revised
section 2705(d)(2)(A) of title 10, United
States Code, to issue regulations
concerning the establishment,
characteristics, composition, and
funding of RABs. When issued as a final
rule, the regulations will apply to all
RABs regardless of when they were
established.

In this proposal, DoD defines the
purpose of a RAB as providing an
expanded opportunity for stakeholder
input into the environmental restoration
process at operating and closing DoD
installations. While a RAB will
complement other community
involvement efforts undertaken by the
installation concerning environmental
restoration, DoD that a RAB does not
replace other types of community
outreach and participation activities
required by applicable federal and state
laws.

DoD will require that a RAB be
established at an installation when there
is sufficient and sustained community
interest and any of four specified
criteria are met. The installation shall
have the lead responsibility for forming
and operating a RAB. Further, DoD
proposes five minimum steps that the
installation should take to determine if
sufficient and sustained community
interest exists in forming a RAB.

Prior to establishing a RAB, DoD is
proposing that the installation should
notify potential stakeholders of its
intent to form a RAB. Stakeholders are
defined as all parties that are actually or
potentially affected by restoration
activities at an installation. At closing
installations, stakeholders should
include members of the Local
Redevelopment Authorities (LRA). The
notification should describe the purpose
of a RAB and discuss opportunities for
membership.
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This proposed rule contains
guidelines regarding the composition of
RABs. DoD proposes that each RAB
should consist of representatives from
DoD, EPA, state and local government,
and members of the community. DoD.
notes in the preamble (see section IV.
A.4.a) that EPA’s involvement on a RAB
is discretionary depending on whether
the installation is included on the
National Priorities List (NPL) set forth in
Title 40 Code of Federal Regulations
part 300, appendix B. At closing
installations, members of the BRAC
Cleanup Team BCT) may serve on the
RAB as DoD, EPA, or state
representatives.

DoD is not proposing regulations for
specific roles and responsibilities of
RAB members, but is stating that the
chairmanship of a RAB must be shared
between the installation and
community. In addition, DoD proposes
that community members of a RAB shall
not be compensated by DoD for their
participation.

B. Operating Requirements

In this section of the proposed rule,
DoD sets forth basic requirements for
the operation of a RAB. DoD proposes
that each RAB should develop a mission
statement that describes its overall
purpose and goals. DoD also specifies
certain requirements regarding the
selection process for co-chairs. DoD
proposes that the installation’s co-chair
shall be determined by the installation’s
Commanding Officer (CO) or other DoD
decision authority in accordance with
military service-specific guidance. DoD
is not specifying any required
procedures for selection of the
community co-chair or for community
members of the RAB in general, only
that the community members of the
RAB will be responsible for selecting
their co-chair.

DoD proposes that each RAB should
develop a set of operating procedures.
These procedures may address:
Announcing meetings; attendance of
members at meetings; frequency of
meetings; addition or removal of RAB
members; length of service for RAB
members and co-chairs; methods for
dispute resolution; review of responses
to public comments; participation of the
general public in RAB operations; and
keeping the public informed about RAB
proceedings.

DoD is not proposing specific
requirements concerning the conduct of
RAB meetings, because the meeting
format of each RAB will vary and be
dictated by the needs of the
participants. However, DoD proposes
that the installation should prepare
meeting minutes summarizing the

topics discussed at RAB meetings, and
make them available in information
repositories.

C. Administrative Support, Funding,
and Reporting Requirements

In this section of the proposed rule,
DoD sets forth requirements regarding
administrative support for establishing
and operating a RAB, funding for
administrative support, and reporting
requirements regarding the activities
and administrative expenses associated
with RABs. This section also references
impending regulations governing how
community members of RABs and TRCs
may seek funding for obtaining
technical assistance to interpret
scientific and engineering issues with
regard to the nature of environmental
hazards at the installation and the
restoration activities conducted, or
proposed to be conducted at the
installation.

Section 324 of Pub. L. 104-106
amended section 2705(d)(3), title 10,
United States Code, authorizes the CO
of an installation, or if there is no such
commander, an appropriate DoD
official, to pay for routine
administrative expenses of a RAB
established at an installation. To
implement this provision, this proposed
rule requires that the installation
provide administrative support to
establish and operate a RAB, subject to
the availability of funds. The scope of
this support corresponds to those
activities that are eligible for DoD
funding including:

» Establishing a RAB.

* Membership selection.

« Certain types of training.

* Meeting announcements.

¢ Meeting facility.

* Meeting facilitators, including
translators.

* Preparation of meeting materials
and minutes.

« Maintenance of a RAB mailing list
and mailing of RAB materials.

Section 324(d) of Pub. L. 104-106
amended section 2705(g) title 10, United
States Code, prescribes the level and
allocation of funds earmarked for RAB
administrative expenses. Accordingly,
the proposed rule establishes these
requirements and specifies that
operating installations should pay for
RAB administrative expenses using
funds from their Component’s Defense
Environmental Restoration Account
(DERA). At closing installations, DoD
proposes that installations use BRAC
funds to pay for eligible RAB
administrative expenses.

Section 324(c) of Pub. L. 104-106
revised section 2705(e), title 10, United
States Code, enables community

members of a RAB or TRC to request
DoD to obtain from the private sector,
technical assistance for interpreting
scientific and engineering issues with
regard to the nature of environmental
hazards at the installation and the
restoration activities conducted, or
proposed to be conducted at the
installation.

Later this year, DoD will issue a rule
addressing policies and procedures for
obtaining technical assistance under
section 2705(e). In this proposed rule,
DoD states that community members of
a RAB or TRC seeking technical
assistance in interpreting information
with regard to the restoration activities
at an installation may obtain a grant
through such programs as EPA’s
Technical Assistance Grant (TAG)
program or Technical Outreach Services
to Communities (TOSC) program. Upon
DoD’s promulgation of regulations
implementing section 2705(e),
Technical Assistance for Public
Participation (TAPP), community
members of a RAB or TRC may request
the installation CO, or appropriate DoD
official, to obtain from private sector
sources technical assistance.

Section 324(f) of Pub. L. 104-106
amends section 2706(a)(2) of title 10,
United States Code, by adding
subsection (j) requiring DoD to report to
Congress on the activities of TRCs and
RABs. In order to fulfill this
requirement, this proposed rule requires
that the installation at which a RAB has
been established document the activities
of the RAB and track expenditures for
administrative expenses of the RAB.
This proposed rule does not prescribe
specific procedures for the installation
to follow as part of DoD’s collecting this
information when reporting to Congress.
Rather, DoD will rely on existing
internal reporting mechanisms within
the Department and services to collect
this information.

V. Section-by-Section Analysis of the
Proposed Rule

This section of the preamble presents
an analysis of each section of the
proposed rule.

A. General Requirements
1. Purpose, Scope, and Applicability

a. Purpose and scope of
responsibilities of a RAB. To define the
duties and responsibilities of a RAB,
DoD is proposing that the purpose of a
RAB is to provide an expanded
opportunity for stakeholder input into
the environmental restoration process at
DoD installations. DoD considers
stakeholders as parties that are actually
or potentially affected by restoration
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activities at an installation. At closing
installations, the LRA, as defined under
BRAC, are included as stakeholders.

This proposed rule does not list
specific responsibilities of a RAB, but
DoD considers the following types of
activities within the scope of a RAB:

« Providing advice to the installation,
EPA, state regulatory agency, and other
government agencies on restoration
activities and community involvement.

¢ Addressing important issues related
to restoration, such as the scope of
studies, cleanup levels, waste
management, and remedial action
alternatives.

* Reviewing and evaluating
documents associated with restoration
activities, such as plans and technical
reports.

« ldentifying restoration projects to be
accomplished in the next fiscal year and
beyond.

* Recommending priorities among
sites or projects.

¢ Conducting regular meetings that
are open to the public and scheduled at
convenient times and locations.

 Interacting with the LRA or other
land use planning bodies to discuss
future land use issues relevant to
environmental restoration decision-
making.

By establishing a RAB, DoD hopes to
ensure that interested stakeholders have
a voice and can actively participate in
a timely and thorough manner in the
planning and implementation of the
environmental restoration. A RAB will
serve as a forum for the expression and
careful consideration of diverse points
of view.

While a RAB complements other
community involvement efforts at DoD
installations, DoD notes in the proposed
rule that a RAB does not replace other
types of community outreach and
participation activities required by law,
regulation, or policy. DoD installations
will continue to be responsible for
fulfilling all legally mandated public
involvement requirements, such as
those required under CERCLA, RCRA,
NEPA, and applicable state
environmental regulations.

b. Applicability of regulations to
existing RABs. As directed by section
2705(d)(2)(A) of title 10, United States
Code, DoD must prescribe regulations
regarding the establishment,
characteristics, composition, and
funding of RABs. DoD intends that the
final regulations will apply to all RABs,
including RABs established prior to the
effective date of the final rule. DoD does
not consider that applying final
regulations to RABs already established
will pose any additional requirements
or conflict, because the proposed

regulations are based on existing DoD
policy that has been implemented since
September 1994.

2. Criteria for Establishment

a. Determing If Sufficient Interest
Warrants Establishing a RAB. In this
rule, RABs may only be established at
operating or closing installations
undergoing environmental restoration.
In accordance with existing policy, DoD
proposes that a RAB be established
when there is sufficient and sustained
community interest and any of the
following criteria are met:

e The closure of an installation
involves the transfer of property to the
community.

» At least 50 local citizens petition for
an advisory board.

» Federal, state, or local government
representatives request formation of an
advisory board, or

e The installation determines the
need for an advisory board.

To clarify how an installation will
determine the need for an advisory
board, DoD proposes that the
installation determine the level of
interest within the community for
establishing a RAB by:

* Reviewing correspondence files.

« Reviewing media coverage.

» Consulting community members.

e Consulting relevant government
officials, and

« Evaluating responses to notices
placed in local newspapers.

At the majority of installations that
have an environmental restoration
program, DoD expects that local
communities will be interested in
forming a RAB. If, however, outreach
efforts reveal no interest within the
community, a description of those
efforts taken, a summary of the results,
and plans for future efforts, must be
documented as part of the installation’s
community relations plan (CRP). Under
CERCLA (see 40 CFR 300.430(c)), an
installation must prepare a formal CRP
based on community interviews and
other relevant information. The CRP
specifies the community relations
activities the installation expects to
undertake during the restoration
process.

DoD notes that installation efforts to
identify the level of community interest
in establishing a RAB should not be
limited to a one-time assessment of the
criteria discussed above. Although DoD
is not proposing a specific requirement,
DoD recommends that the installation
reassess current community interest in
the restoration program as part of the
periodic update of its CRP.

b. Responsibility for forming and
operating a RAB. Once the installation

determines that a RAB must be
established, DoD proposes that the
installation have the lead responsibility
for forming and operating the RAB. The
installation should have lead
responsibility because the RAB will be
an integral part of the installation’s
community involvement and outreach
programs. DoD recommends that
installations involve, as appropriate,
EPA, state, and local government in all
phases of RAB planning and operation.

c. Converting existing Technical
Review Committees (TRCs) to RABs.
TRCs were established at more than 200
DoD installations to provide interested
parties with a forum to discuss and
provide input into environmental
restoration activities. DoD recommends
that, where there is sufficient and
sustained interest, installations expand
or modify existing TRCs or similar
groups to become RABs rather than
create a separate committee.

RABs will expand the TRC initiative
in the following ways: (1) RABs will
involve a greater number of community
members than TRCs, thereby better
incorporating the diverse needs and
concerns of the community directly
affected by environmental restoration
activities; and (2) chairmanship of the
RAB will be shared between the
installation and community, promoting
partnership and a strong commitment to
incorporate the community’s concerns
into the decision-making process. In
these situations, RABs will fulfill the
statutory requirements for a TRC.

In order to convert a TRC to a RAB,
several tasks must be accomplished.
These tasks include: Increasing
community representation; adding a
community co-chair; and making
meetings open to the public. The DoD
installation should evaluate the
diversity of the current membership of
the TRC when converting to a RAB. DoD
recommends that the installation should
consult with EPA and the state, as
appropriate, regarding the diversity of
the current membership of the TRC.
When formulating RABSs, it is DoD’s goal
to ensure diversity and balance in
membership of RABs. DaoD believes that
current TRC members should be given
a preference for a seat on the RAB to
preserve continuity and the
“institutional history” of the
environmental restoration process.
However, DoD feels that this preference
to include existing TRC members in
RABs also should be balanced against
the preeminent need to form a RAB
truly representative of the community’s
diverse interests.
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3. Notification of Formation of a RAB

a. Public notice and outreach. Prior to
establishing a RAB, DoD proposes that
installations should notify potential
stakeholders of its intent to form a RAB,
including those installations that may
be converting TRCs to RABs. In
announcing the formation of a RAB, the
installation should describe the purpose
of a RAB and discuss membership
opportunities.

DoD recommends that every effort be
made to ensure that a broad spectrum of
individuals or groups representing the
community’s interests are informed
about the RAB, its purpose, and
membership opportunities. In some
cases, it may be necessary that the
installation directly solicit some groups
or organizations, particularly groups
traditionally underrepresented such as
low-income and minority segments of
the population. Installations should
consult the existing TRC, state, and EPA
for information or other comments
before providing this notice.

b. RAB information meeting. While
not required in the proposed rule, DoD
suggests that an installation sponsor an
informational meeting prior to
establishing a RAB. The focus of this
meeting will be to introduce the concept
of RABs to the community and to begin
the membership solicitation process.

4. Composition of a RAB

a. Membership. DoD’s goal is that
RAB membership be well balanced and
reflect the diverse interests within the
local community. Therefore, DoD
proposes that each RAB should consist
of representatives of DoD, EPA, state
and local government, and members of
the community.

b. Government representation. DoD
proposes that DoD, EPA, and state and
local governments should be
represented on the RAB. Potential
candidates may include the Remedial
Project Manager (RPM) from the
installation, EPA, and the state, as well
as representatives from local
government agencies. In the case of
closing military installations, members
of the BCT may serve on the RAB as
DoD, EPA, and state representatives. It
is important that any government
representative chosen for RAB
membership dedicate the time
necessary, and have sufficient authority,
to fulfill all RAB responsibilities.

EPA, state, and local regulatory
agencies fulfill important roles on a
RAB, because of their regulatory
oversight of DoD environmental
restoration activities. However, EPA
stated in the September 27, 1994
Restoration Advisory Board

Implementation Guidelines that its
involvement on a RAB will vary based
on whether the installation is on the
National Priorities List (NPL) under the
CERCLA. The NPL, set forth in Title 40
CFR part 300, appendix B, is a list of
sites ranked in order of priority for
hazardous waste restoration. EPA is
committed to full involvement as the
federal regulatory agency on RABs
where EPA has received resources from
DoD. For installations that are not
included on the NPL, non-base closure
or base closure installations where EPA
has not been given resources from DoD,
EPA’s involvement will be at the
discretion of the Regional Administrator
of EPA’s regional office. DoD has
included EPA’s discretionary
involvement in RABs in the proposed
rule.

Ideally, DoD believes that RABs
should have only one representative
from each government agency, so as to
prevent an inordinate representation of
government and DoD officials. While
DoD encourages other government
representatives to attend RAB meetings
their role will be strictly one of
providing information and support.

c. Community representation. RAB
community members should live and/or
work in the affected community or be
affected by the installation’s
environmental restoration program.
While DoD is not proposing specific
procedures to be used for selecting
community members of the RAB, DoD
notes that one of the most sensitive
issues facing installations that establish
a RAB concerns the selection of
community members. When members of
the community feel the selection
process for RAB members, particularly
of community members, is conducted in
a fair and unbiased manner, it enhances
their perception that the RAB can be a
credible forum for the discussion of
their issues and concerns. If the
selection of community members is not
approached carefully, the result can be
a loss of trust and failure to achieve
dialogue.

DoD will not limit the ability of
community RAB members who have
business interests to compete for DoD
contracts, if proper and appropriate
assurances to avoid any potential
conflicts of interest are issued.

d. Roles and responsibilities of
members. DoD proposes that chairman
ship of the RAB be shared between the
installation and the community. DoD
believes this will promote partnering
between the two parties and reflect a
strong commitment by DoD to
incorporate the community’s concerns
into decisions about the environmental
restoration process. Together, the

installation and community co-chairs
will jointly determine meeting agendas,
run meetings, and ensure that issues
related to the environmental restoration
are raised and adequately addressed.

DoD also is specifying in the proposed
rule that the community co-chair and
community RAB members are expected
to serve without compensation for their
services. DoD considers community
membership on a RAB to be voluntary,
and therefore these members will not be
paid by DoD for the time invested or
services rendered.

DoD is not proposing specific
requirements concerning the roles and
responsibilities of individual members
of a RAB. DoD considers the issuance of
such regulations to be overly
burdensome to the formation and
operation of RABs, and therefore
unnecessary. DoD recommends that
installations consult previous guidance
concerning the roles of individual
members when forming and operating a
RAB.

B. Operating Requirements
1. Creating a Mission Statement

DoD proposes that each RAB should
develop a mission statement that
articulates the overall purpose of the
RAB. DoD considers this necessary to
provide focus and goals for the group.
In addition, when members of the RAB
agree early on to their mission, it
provides a framework for discussions.
Without the framework, discussions
may become hampered with issues that
are not relevant to the environmental
restoration process.

2. Selecting Co-Chairs

DoD proposes that the installation co-
chair be selected by the installation’s
CO or as defined by military service-
specific guidance, while the community
members of the RAB will select the
community co-chair. DoD considers it
necessary for the community members
to select their co-chair to ensure their
active participation in the operation of
the RAB and to enhance their
perception that the RAB can be a
credible forum for their issues and
concerns.

3. Developing Operating Procedures

DoD considers a formal and agreed-
upon set of operating procedures
necessary to manage the business of
RABs. While DoD will allow each RAB
to customize or tailor its operating
procedures as it sees fit, DoD proposes
that each RAB develop operating
procedures on:

« Announcing meetings.

¢ Attendance of members at meetings.
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¢ Frequency of meetings.

¢ Additions or removals of RAB
members.

« Length of service of members and
co-chairs.

« Methods for dispute resolution.

« Review and responses to public
comments.

« Participation of the public.

« Keeping the public informed.

With regards to keeping the public
informed, DoD proposes that the
installation prepare meeting minutes
summarizing the topics discussed at the
meeting. This is needed to ensure
dissemination of the results to
community members and interested
parties. DoD also proposes that, at a
minimum, the minutes should be
distributed to the information
repositories established under the
installation’s CRP. Although not
required, DoD recommends that the
installation consider mailing copies of
the minutes to all community members
who attended the meeting, existing TRC
members, and/or to people identified on
the installation’s community relations
mailing list.

4. Training RAB Members

DoD is not proposing a requirement
for training members of the RAB.
However, DoD believes that RAB
members may need some initial
orientation training to enable them to
fulfill their responsibilities. DoD
recommends that the installation should
work with EPA, the state, and
environmental groups to develop
methods to quickly inform and educate
the RAB members and to promote the
rapid formation of a fully functioning
RAB.1

DoD notes that under this proposed
rule, only certain types of training will
be considered within the scope of
administrative support for RABs, and
therefore, financed using funds
allocated to the administrative expenses
of RABs. DoD further discusses training
in context of administrative support
eligible for available funding in section
C.1.b. of this preamble.

5. Conducting RAB Meetings

DoD believes the meeting format of
each RAB will vary and be dictated by
the needs of the participants. Therefore,
DoD is not proposing specific
procedures for conducting RAB
meetings.2

1 Further guidance on training RAB community
members may be found in “Restoration Advisory
Board Guidelines, DoD/EPA September 1994.”

2For further guidance on meeting formats see
“Restoration Advisory Board Implementation
Guidelines, DoD/EPA September 1994.”

Regarding the nature of discussions at
RAB meetings, DoD will consider all
advice provided by the RAB whether
consensus in nature or provided on an
individual basis, including advice given
that represents the minority view of
members. While voting or polling the
members may facilitate RAB
discussions, such votes should be
advisory only and not binding on
agency decisionmakers. Group
consensus is not a prerequisite for RAB
input; each member of the RAB should
provide advice as an individual. At the
same time, while group consensus is not
required or asked of advisory board
members, it is recognized that in the
natural course of discussions, consensus
may evolve.

C. Administrative Support, Funding,
and Reporting Requirements

1. Administrative Support and Eligible
Expenses

a. Administrative support. Section
324 of Pub. L. 104-106 amended section
2705(d)(3), title 10, United States Code,
authorizes the CO of an installation, or
if there is no such commander, an
appropriate DoD official, to pay for
routine administrative expenses of a
RAB established at an installation. To
implement this provision, this proposed
rule requires that the installation
provide administrative support to
establish and operate a RAB, subject to
the availability of funds. Securing
ongoing administrative support is
especially important for closing or
closed installations.

DoD proposes to define the scope of
activities that are unique to the
establishment and operation of RABs,
and therefore eligible for funds as RAB
administrative expenses.

b. Eligible administrative expenses. In
order for an activity to be considered as
an eligible RAB administrative cost, the
activity must be unique to and directly
associated with establishing and
operating the RAB. For example,
producing a fact sheet as part of
obtaining a hazardous waste storage
permit under RCRA or hosting an
installation open house as specified by
the community relations plan under
CERCLA, may not necessarily be
relevant to a RAB’s mission statement or
operations. The costs incurred in
preparing and distributing such a fact
sheet or holding the open house would
not be considered administrative
support required for a RAB.

While DoD cannot identify all
possible examples of activities unique to
and directly associated with
establishing and operating a RAB, DoD
proposes to consider the following

activities as typical of administrative
support required for a RAB:

* RAB establishment.

* Membership selection.

¢ Certain types of training.

¢ Meeting announcements.

* Meeting facility.

¢ Facilitators, including translators.

« Preparation of meeting agenda
materials and minutes.

« Maintenance of a RAB mailing list
and mailing of RAB materials.

Which regards to training RAB
members, DoD clarifies that in order for
training to be considered an eligible
administrative cost, it must mutually
benefit the mission and all members of
a RAB and be relevant to the
environmental restoration activities
occurring at the installation. For
example, if the installation were to hold
an orientation training for members of a
RAB, costs incurred in preparing
training manuals, slides, or other
presentation materials would be
considered an allowable administrative
expense, because such training is
unique to and mutually beneficial to the
mission and members of the RAB.

A type of training that would not
qualify as a RAB administrative support
includes specialized training for an
individual member of a RAB, such as an
off-site workshop on building
leadership capabilities. DoD does not
consider such training to be unique to
and mutually beneficial to the
establishment and operation of a RAB.
However, DoD notes that types of
training that are not eligible for funding
as a RAB administrative expense may
qualify and be eligible for funding as
technical assistance.

2. Funding

Section 324(d) of Pub. L. 104-106
amended section 2705(g) title 10, United
States Code, prescribes the level and
allocation of funds for RAB
administrative expenses. Accordingly,
DoD is proposing to establish these
requirements as is. The proposed rule
states that subject to available funding,
operating installations should pay for
RAB administrative expenses using
funds from their Component’s DERA. At
closing installations, DoD proposes that
installations use BRAC funds to pay for
eligible RAB administrative expenses.

3. Technical Assistance to Community
Members

Section 324(c) of Pub. L. 104-106
revised section 2705(e), title 10, United
States Code, enables a RAB or TRC to
request from the private sector,
technical assistance for interpreting
scientific and engineering issues with
regard to the nature of environmental
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hazards at the installation and the
restoration activities conducted, or
proposed to be conducted at the
installation.

This proposed rule states that
community members of RABs or TRCs
seeking technical assistance in
interpreting information with regard to
the restoration activities at an
installation may request assistance from
such programs as EPA’s TAG and TOSC
programs. Section 117(e) and 311(d) of
CERCLA as amended by SARA,
established the TAG and TOSC
programs, respectively. These programs
provide grants for groups of individuals
to hire independent technical advisors
who can help them understand
technical information, findings, and
recommendations related to a site.
Regulations for EPA’s TAG program are
found in 40 CFR part 35 subpart M.

On May 24, 1995, DoD issued a Notice
of Request for Comments (60 FR 27460),
in which DoD requested comments on
three options for technical assistance
funding to citizens affected by
environmental restoration activities at
DoD installations (referred to as the
Technical Assistance for Public
Participation (TAPP) rulemaking). As
the final TAPP rulemaking will specify
the selected option for providing
technical assistance for short-term
training, attendance at workshops, and
the procurement of technical
consultants to interpret scientific and
engineering issues with regard to the
nature of environmental hazards at an
installation and the restoration activities
proposed for or conducted at the
installation, DoD does not address these
requirements in this proposed rule.

Upon DoD’s promulgation of TAPP
regulations, community members of
RABs or TRCs may request the
installation CO, or appropriate DoD
official, to obtain from private sector
sources technical assistance.

4. Documenting and Reporting
Activities and Expenses

Section 324(f) of Pub. L. 104-106
amends section 2706(a)(2) of title 10,
United States Code, by adding
subsection (j) requiring DoD to report to
Congress on the activities of TRCs and
RABs. In order to fulfill this
requirement, this proposed rule requires
that the installation at which a RAB has
been established document the activities
of the RAB and track expenditures for
administrative expenses of the RAB.
With regards to tracking expenses, DoD
recommends that installations tally
costs according to the specific activities
identified above (see section IV.C.1.b. of
the preamble) that are typical of

administrative support required for a
RAB.

Although this proposed rule requires
installations to document RAB activities
and track expenditures, DoD is not
prescribing specific procedures to
accomplish this. In addition, DoD will
use internal department and service-
specific reporting mechanisms to obtain
required information from installations
on RAB activities and expenditures
when reporting to the Congress.

V. Regulatory Analysis

A. Regulatory Impact Analysis Pursuant
to Executive Order 12866

Under Executive Order 12866 (58 FR
51735, October 4, 1993), DoD must
determine whether a regulatory action is
“significant” and therefore subject to
review by the Office of Management and
Budget (OMB) and the requirements of
the Executive Order.

DoD has determined that this
proposed rule is not a “‘significant
regulatory action” because it is unlikely
to:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, productivity, competition,
jobs, the environment, public health or
safety, of State, local, or tribal
governments or communities;

(2) Create serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan program or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

B. Regulatory Flexibility Act

It has been certified that this proposed
rule is not subject to the Regulatory
Flexibility Act (RFA) of 1980, 5 U.S.C.
601 et seq. because it would not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. The primary
effect of the proposed rule will be to
increase community involvement in
DoD’s environmental restoration
program.

C. Paperwork Reduction Act

It has been certified that the proposed
rule does not impose any reporting or
recordkeeping requirements subject to
the Paperwork Reduction Act of 1995
(Pub. L. No. 104-13).

VI. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995, DoD

must prepare a statement to accompany
any rule where the estimated costs to
State, local, or tribal governments in the
aggregate, or to the private sector, will
be $100 million or more in any one year.
DoD has determined that this
proposed rule will not include a Federal
mandate that may result in estimated
costs of $100 million or more to either
State, local, or tribal governments in the
aggregate, or to the private sector.

List of Subjects in 32 CFR Part 202

Administrative practice and
procedure, Environmental protection—
restoration, Federal buildings and
facilities, Organization and functions
(Government agencies).

Title 32 of the Code of Federal
Regulations, Chapter |, Subchapter M, is
amended by adding part 202 to read as
follows:

PART 202—RESTORATION ADVISORY
BOARDS (RABs)

Subpart A—General Requirements

Sec.

202.1 Purpose, scope, and applicability.

202.2 Criteria for establishment.

202.3 Notification.

202.4 Composition of a Restoration
Advisory Board (RAB).

Subpart B—Operating Requirements
202.5 Creating a mission statement.

202.6 Selecting co-chairs.
202.7 Developing operating procedures.

Subpart C—Administrative Support,

Funding, and Reporting Requirements

202.8 Administrative support and funding.

202.9 Technical assistance to community
members.

202.10 Documenting and reporting
activities and expenses.

Authority: 5 U.S.C. 551 et seq. and 10
U.S.C. 2705.

Subpart A—General Requirements

§202.1 Purpose, scope, and applicability.

(a) The purpose of this part is to
establish regulations regarding the
characteristics, composition, funding
and establishment of Restoration
Advisory Boards (RABS).

(b) The regulations in this part apply
to all RABs regardless of when the board
was established.

(c) The purpose of a RAB is to provide
an expanded opportunity for
stakeholder input into the
environmental restoration process
occurring at operating and closing
installations and at formerly used
defense sites. Stakeholders are those
parties that are actually or may be
potentially affected by restoration
activities at the installation.

(d) A RAB will complement other
community involvement efforts
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occurring at an installation; however it
does not replace other types of
community outreach and participation
activities required by applicable laws
and regulations.

§202.2 Criteria for establishment.

(a) A RAB should be established when
there is sufficient and sustained
community interest, and any of the
following criteria are met:

(1) The closure of an installation
involves the transfer of property to the
community;

(2) At least 50 local citizens petition
the installation for creation of an
advisory board;

(3) Federal, state, or local government
representatives request the formation of
an advisory board; or

(4) The installation determines the
need for an advisory board.

(b) To determine the need for
establishing a RAB, an installation
should:

(1) Review correspondence files;

(2) Review media coverage;

(3) Consult local community
members;

(4) Consult relevant government
officials; and

(5) Evaluate responses to notices
placed in local newspapers.

(c) The installation shall have lead
responsibility for forming and operating
a RAB.

§202.3 Notification.

Prior to establishing a RAB, an
installation should notify potential
stakeholders of its intent to form a RAB.
In announcing the formation of a RAB,
the installation should describe the
purpose of a RAB and discuss
opportunities for membership.

§202.4 Composition of a Restoration
Advisory Board (RAB).

(a) Membership. At a minimum, each
RAB should consist of representatives
from the Department of Defense (DoD),
the U.S. Environmental Protection
Agency (EPA), state government,
community, and local government. At
closing installations, the representatives
of the Base Realignment and Closure
(BRAC) Cleanup Team (BCT) may also
serve as the government
representative(s) of the RAB. For non-
closing installations, or installations
where EPA has not been given support
resources from DoD, EPA’s involvement
will be at the discretion of the
Administrator of the appropriate EPA
regional office.

(b) Chairmanship. Each RAB
established shall have two cochairs; one
representing the DoD installation and
the other a community member. Co-

chairs shall be responsible for directing
and managing the operations of the
RAB.

(c) Compensation for Community
Members of the Restoration Advisory
Board. The community co-chair and
community members serve voluntarily,
therefore they will not be compensated
by DoD for their participation.

Subpart B—Operating Requirements

§202.5 Creating a mission statement.

Each RAB should develop a mission
statement that describes its overall
purpose and goals.

§202.6 Selecting co-chairs.

(a) DoD Installation Co-Chair. The
DoD installation co-chair shall be
selected by the installation’s
Commanding Officer or in accordance
with military service-specific guidance.

(b) Community Co-Chair. The
community co-chair shall be selected by
the community members of the RAB.

§202.7 Developing operating procedures.

(a) Each RAB should develop a set of
operating procedures. Areas that may be
addressed in the procedures involve:

(1) Announcing meetings;

(2) Attendance of members at
meetings;

(3) Frequency of meetings;

(4) Addition or removal of members;

(5) Length of service for members and
co-chairs;

(6) Methods for dispute resolution;

(7) Review and responses to public
comments;

(8) Participation of the public in
operations of the RAB;

(9) Keeping the public informed about
proceedings of the RAB.

(b) The installation and community
co-chairs should prepare meeting
minutes summarizing the topics
discussed at meetings of the RAB. The
installation should make the meeting
minutes available in information
repositories.

Subpart C—Administrative Support,
Funding, and Reporting Requirements

§202.8 Administrative support and
funding.

(a) Subject to the availability of
funding, the installation shall provide
administrative support to establish and
operate a RAB.

(b) Allowable Administrative
Expenses for a Restoration Advisory
Board: The following activities unique
to and directly associated with
establishing and operating a RAB shall
qualify as an administrative expense of
a RAB:

(1) Establishment of the RAB;

(2) Membership selection;

(3) Certain types of training;

(4) Meeting announcements;

(5) meeting facility;

(6) Meeting facilitators, including
translators;

(7) Preparation of meeting agenda
materials and minutes;

(8) Maintenance of a mailing list for
the RAB and mailings of materials
developed and used by the RAB.

(c) Funding:

(1) At operating installations,
administrative expenses for a RAB shall
be paid for using funds from the
Component’s Environmental Restoration
Accounts.

(2) At closing installations,
administrative expenses for a RAB shall
be paid using Base Realignment and
Closure (BRAC) funds.

§202.9 Technical assistance to
community members.

Community members of a RAB or
TRC may request technical assistance
for interpreting scientific and
engineering issues with regard to the
nature of environmental hazards at the
installation and restoration activities
conducted, or proposed to be conduct at
the installation.

§202.10 Documenting and reporting
activities and expenses.

The installation, at which a RAB is
established, shall document the
activities and record the administrative
expenses associated with the RAB.

Dated: July 31, 1996.

Patricia L. Toppings,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 96-19886 Filed 8-5—-96; 8:45 am]
BILLING CODE 5000-04-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 25
[IB Docket No. 96-132; FCC 96-259]

Satellite Licensing Procedures

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: American Mobile Satellite
Corporation (*“AMSC?”) is the only U.S.
mobile satellite service (*“MSS”’) system
currently authorized to operate in the
upper L-band. However, international
coordination has been extremely
difficult and we do not believe we will
be able to secure sufficient spectrum in
the upper L-band for AMSC’s
operations. Therefore, the Commission
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has proposed to assign the first 28 MHz
of spectrum (14 MHz for Earth-to-space
transmissions and 14 MHz for space-to-
Earth transmissions) internationally
coordinated in both the upper and lower
portions of L-band to AMSC. This
proposal will help to ensure that MSS
becomes a reality in the L-band and
AMSC, a licensed and partly operating
satellite system, is able to provide
service.

DATES: Comments must be submitted on
or before September 3, 1996; reply
comments must be submitted on or
before September 23, 1996.

ADDRESSES: Federal Communications
Commission, 1919 M Street, NW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Paula Ford, International Bureau,
Satellite Policy Branch, (202) 418-0760;
Kathleen Campbell, International
Bureau, Satellite Policy Branch (202)
418-0753.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making (*“NPRM”) in IB
Docket No. 96-132; FCC 96-259,
adopted June 6, 1996 and released June
18, 1996. The complete text of this
Notice of Proposed Rule Making is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 1919
M Street, NW., Washington, DC, and
also may be purchased from the
Commission’s copy contractor,
International Transcription Service,
(202) 857-3800, 2100 M Street, NW.,
Suite 140, Washington, DC. 20037.

Title: Establishing Rules and Policies
for the Use of Spectrum for Mobile
Satellite Service in the Upper and
Lower L-band.

As required by section 603 of the
Regulatory Flexibility Act, the
Commission has prepared an Initial
Regulatory Flexibility Analysis (IRFA)
of the expected impact on small entities
of the proposals suggested in this
document.

Summary of Notice of Proposed Rule
Making

1. In the course of international
coordination, it has become clear that
the U.S. will not be able to secure
sufficient spectrum in the upper L-band
for its only licensee in the band, AMSC.
Never before have we been unable to
secure sufficient spectrum to support a
satellite system that already has been
licensed, partly constructed, and
operating. Therefore, the Commission
proposes to limit eligibility for the first
14 MHz of spectrum coordinated for
Earth-to-space transmissions and the
first 14 MHz coordinated for space-to-

Earth transmissions in the upper and/or
lower L-bands to AMSC and proposes to
modify AMSC’s license accordingly.

2. Coordination in the L-band has
been extremely difficult. In the entire L-
band, there is 66 MHz of spectrum
available for use by Inmarsat, Canada,
Mexico, the Russian Federation, and the
United States who, at the present time,
are coordinating spectrum for a variety
of MSS systems in the vicinity of North
America. The United States has been at
a disadvantage during this coordination
because it began coordinating the upper
L-band and only later began focusing on
the lower L-band while Inmarsat and
the other administrations have been
coordinating spectrum throughout the
entire L-band.

3. Furthermore, Inmarsat, the United
States, and the other administrations
have claimed requirements totalling
significantly more than the 66 MHz
available. Moreover, the current designs
of mobile terminals for these MSS
systems do not permit them to share
frequencies in adjacent or similar
geographic areas. Given this demand
and the technical restrictions, we do not
think it will be possible to secure for
AMSC the 28 MHz of spectrum we have
authorized it to use in the upper L-band.
In fact, it is unlikely that we will be able
to coordinate more than 10 to 12 MHz
in the upper L-band. Such an amount
appears insufficient to operate the
satellite system we authorized AMSC to
build.

4. We believe the public interest is
best served by allowing AMSC to use
spectrum in the lower L-band. The
reasons for supporting MSS in the L-
band are as valid today as they were in
1986. MSS can serve areas of the
country that are too remote or sparsely
populated to be served by terrestrial
land mobile systems. It can generate a
host of new services by providing
communication between virtually any
point in the country, irrespective of
distance. MSS is uniquely suited for
meeting the needs of the transportation,
petroleum, and other vital industries. It
can meet rural public safety needs and
provide emergency communications to
any area in times of emergencies and
natural disasters. Moreover, the L-band
is currently the only primary MSS band
in which we have licensed geostationary
MSS systems. Geostationary and non-
geostationary MSS systems each have
distinctive service characteristics, and
we believe that each type of service
should be allowed to demonstrate its
advantages. If geostationary MSS is to
have that opportunity in the near term,
it must be in the L-band.

5. Coordinating spectrum for AMSC
in the lower L-band is particularly

attractive because, with the exception of
the United States, the same
administrations and systems
coordinating spectrum in the upper L-
band are currently coordinating
spectrum in the lower L-band. AMSC’s
system operates in geostationary orbit
and can be timely coordinated with the
other entities who have published in
advance with the International
Telecommunication Union their plans
to implement geostationary systems in
the lower L-band. The lower L-band can
also accommodate both voice and data
services which the currently licensed
system expects to provide.

6. AMSC—having already constructed
and launched one of its three authorized
satellites—is in the best position to
provide MSS to the public
expeditiously. If AMSC, through no
fault of its own, obtains insufficient
spectrum for its system, its service will
be jeopardized, and no other potential
licensee in the lower L-band will be able
to provide service for years. AMSC’s
substantial progress toward full
implementation thus figures heavily in
our public interest analysis. This is
especially true because AMSC’s
expenditures were actually required by
the construction and launch milestones
in AMSC'’s license.

7. While all satellite licenses are
granted subject to the uncertainties of
international coordinations, the public
interest requires that a Commission
license carry with it some reasonable
expectation that it will permit the
holder to implement its system.
Otherwise applicants and licensees—as
well as their investors and potential
customers—may be unwilling to commit
the significant resources necessary to
implement proposed systems, and this
will have a chilling effect on the
introduction of new services to the
public. The Commission naturally does
not guarantee that any U.S.-licensed
system will be profitable, and it
certainly cannot guarantee that other
administrations will always
accommodate U.S.-licensed systems. We
can and should, however, take
reasonable and appropriate steps to
ensure that our licensees have a fair
opportunity to compete.

8. Opening the lower L-band for
competing applications would present
at least a theoretical possibility for a
second U.S. licensee to begin providing
MSS in the L-band in competition with
AMSC. However, our experience in L-
band coordinations since 1989 leads us
to question whether this theoretical
possibility is a realistic one. In
particular, we note that it is unlikely
that we could coordinate more than 10
MHz in the lower L-band for another
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U.S. system, and we estimate that 20
MHz is the minimum amount of
spectrum necessary for a viable MSS
system.

9. Even under the proposal we make
today, we are pessimistic about
coordinating all 28 MHz of spectrum we
have licensed AMSC to use. We do
expect, however, to coordinate enough
spectrum to permit AMSC to operate at
least one of its three satellites in a cost-
effective manner. If contrary to our
expectation, we are able to coordinate
more than 28 MHz of spectrum in the
upper and/or lower L-bands, we
propose to allow other parties to apply
for the additional spectrum.

10. In addition to adopting rules that
permit us to assign AMSC spectrum in
the upper and lower L-bands different
from that which AMSC is currently
authorized to use, we also propose to
modify AMSC’s authorization to include
spectrum in the entire L-band, lower
and upper. Therefore, this NPRM shall
also serve as notice to AMSC of a
proposal to modify its current license,
and protests may be filed in response to
this NPRM.

Ordering Clauses

11. Accordingly, pursuant to authority
contained in sections 4(i), 4(j), 303, 316,
and 403 of the Communications Act of
1934, as amended, 47 U.S.C. 154(i),
154(j), 303, 316, and 403, we hereby
give notice of our intent to adopt the
licensing policies set forth herein and to
modify, as specified herein, the license
currently held by AMSC for provision of
MSS service.

12. It is further ordered that the
Secretary shall send a copy of this
Notice of Proposed Rule Making,
including the Initial Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration in accordance
with 5 U.S.C. 601 et seq. (1981) and
pursuant to § 1.87 of the rules, shall
serve a copy of this NPRM on AMSC.

Administrative matters

13. This is a rulemaking proceeding to
develop policies for the assignment of
spectrum but because the Commission
also proposes to modify a license, this
proceeding is also an adjudication.
Pursuant to § 1.1200(a) of the
Commission’s rules, §1.1208 detailing
the ex parte procedures for adjudicatory
proceedings is waived. The entire
proceeding both, rulemaking and
adjudication, shall be treated as ““non-
restricted” for ex parte purposes in
order to assist the Commission in
developing a more complete record on
which a well-reasoned decision can be
made. 47 CFR 1.1200(a) and 1.1206. Ex

parte presentations are permitted,
except during the Sunshine Agenda
period, provided they are disclosed as
provided in the Commission’s rules. See
generally 47 CFR 1.1202, 1.1203, and
1.1206(a). The Sunshine Agenda period
is the period of time that commences
with the release of public notice that a
matter has been placed on the Sunshine
Agenda and terminates when the
Commission (1) Releases the text of a
decision or order in the matter; (2)
issues a public notice stating that the
matter has been deleted from the
Sunshine Agenda; or (3) issues a public
notice stating that the matter has been
returned to the staff for further
consideration, whichever occurs first.
47 CFR 1.1202(f). During the Sunshine
Agenda period, no presentations, ex
parte or otherwise, are permitted unless
specifically exempted. 47 CFR 1.1203.

14. Pursuant to applicable procedures
set forth in §§ 1.415 and 1.419 of the
Commission’s rules, 47 CFR 1.415 and
1.419, interested parties may file
comments on or before September 3,
1996, and reply comments on or before
September 23, 1996. To file formally in
this proceeding, you must file an
original and five copies of all comments,
reply comments, and supporting
comments. If you want each
Commissioner to receive a personal
copy of your comments, send additional
copies to Office of the Secretary, Federal
Communications Commission,
Washington, D.C. 20554. Comments and
reply comments will be available for
public inspection during regular
business hours in the Federal
Communications Commission,
Reference Center, Room 239, 1919 M
Street, NW., Washington, DC 20554. For
further information concerning this
NPRM contact Paula Ford at (202) 418—
0760 or Kathleen Campbell at (202)
418-0753.

Initial Regulatory Flexibility Act
Statement

15. As required by section 603 of the
Regulatory Flexibility Act, the
Commission has prepared an Initial
Regulatory Flexibility Analysis
(“IRFA’™) of the expected impact on
small entities of the proposals suggested
in this document. The IRFA is set forth
in Appendix A of the NPRM. Written
public comments are requested on the
IRFA. These comments must be filed in
accordance with the same filing
deadlines as comments on the rest of the
NPRM, but they must have a separate
and distinct heading designating them
as responses to the Initial Regulatory
Flexibility Analysis. The Secretary shall
send a copy of this NPRM, including the
Initial Regulatory Flexibility Analysis,

to the Chief Counsel for Advocacy of the
Small Business Administration in
accordance with paragraph 603(a) of the
Regulatory Flexibility Act, Pub.L. No.
96-354, 94 Stat. 1164, 5 U.S.C. 601 et
seq. (1981).

List of Subjects in 47 CFR Part 25

Satellites.

Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 96-19924 Filed 8-5-96; 8:45 am]
BILLING CODE 6712-01-P

47 CFR Part 73

[MM Docket No. 96-156, RM—-8840]

Radio Broadcasting Services; Limon,
(e{0)

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed on behalf of Roger L. Hoppe, II,
requesting the allotment of FM Channel
229A to Limon, Colorado, as that
community’s second local FM
transmission service. Coordinates used
for this proposal are 39—-15-36 and 103-
41-12.

DATES: Comments must be filed on or
before September 16, 1996, and reply
comments on or before October 1,1996.

ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner’s counsel, as follows: James
A. Koerner, Esq., Baraff, Koerner &
Olender, P.C., Three Bethesda Metro
Center, Suite 640, Bethesda, MD 20814—
5330.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
96-156, adopted July 19, 1996, and
released July 26, 1996. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Center (Room 239), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, Inc., (202) 857—
3800, 2100 M Street, NW., Suite 140,
Washington, DC 20037.
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Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules

governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, See 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-19877 Filed 8-5-96; 8:45 am]
BILLING CODE 6712-01-F

47 CFR Part 73
[MM Docket No. 96—-154, RM—8834]

Radio Broadcasting Services;
Wynnewood, OK

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition filed by Bea
Kimbrough seeking the allotment of
Channel 291A to Wynnewood, OK, as
the community’s first local aural
transmission service. Channel 291A can
be allotted to Wynnewood in
compliance with the Commission’s
minimum distance separation
requirements without the imposition of
a site restriction, at coordinates 34—38—
42 North Latitude and 97-10-00 West
Longitude.

DATES: Comments must be filed on or
before September 16, 1996, and reply
comments on or before October 1, 1996.
ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Bea Kimbrough, 9400
Wonga, Midwest City, OK 73130
(Petitioner).

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
96-154, adopted July 19, 1996, and

released July 26, 1996. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Reference Center (Room 239), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Services, Inc., (202) 857—
3800, 2100 M Street, NW., Suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-19875 Filed 8-5-96; 8:45 am]
BILLING CODE 6712-01-F

47 CFR Part 73
[MM Docket No. 96-155; RM—-8828]

Radio Broadcasting Services; Keaau,
HI

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed by Deborah Takehiro Ombac
seeking the allotment of FM Channel
286C2 to Keaau, Hawaii, as that
community’s first local aural
transmission service. Coordinates
utilized for this proposal are 19-37-30
and 155-02-24.

DATES: Comments must be filed on or
before September 16, 1996, and reply
comments on or before October 1, 1996.
ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, as follows: Deborah Takehiro
Ombac, 620 Awa St., Hilo, HI 96720.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
96-155, adopted July 19, 1996, and
released July 26, 1996. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Center (Room 239), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Service, Inc., (202) 857—
3800, 2100 M Street, NW., Suite 140,
Washington, DC 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, See 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-19878 Filed 8-5-96; 8:45 am]
BILLING CODE 6712-01-F

DEPARTMENT OF ENERGY
48 CFR Parts 909, 952, and 970
RIN 1991-AB26

Acquisition Regulation; Revisions to
Organizational Conflicts of Interest

AGENCY: Office of Procurement and
Assistance Management, Department of
Energy.

ACTION: Proposed rule.

SUMMARY: The Department of Energy
(DOE) proposes today to amend its
Acquisition Regulation to effect changes
to its Organizational Conflicts of Interest
policies as a result of the repeal of the
two statutory provisions upon which
DOE'’s system for treating organizational
conflicts of interest was based.
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DATES: Written comments (three copies)
must be submitted no later than October
7, 1996.

ADDRESSES: Comments should be
addressed to: Robert M. Webb, U.S.
Department of Energy, Office of
Procurement and Assistance
Management, Office of Policy, HR-51,
Room 8H-023, 1000 Independence
Avenue, SW., Washington, D.C. 20585.

FOR FURTHER INFORMATION CONTACT:

Robert M. Webb, U.S. Department of
Energy, Office of Procurement and
Assistance Management, 1000
Independence Avenue, SW.,
Washington, D.C., 20585, (202)586—
8264.

Edward Lovett, U.S. Department of
Energy, Office of Procurement and
Assistance Management, 1000
Independence Avenue, SW.,
Washington, D.C. 20585, (202)586—
8614.

SUPPLEMENTARY INFORMATION:

I. Background.
I1. Discussion.
A. Types of Contracts Subject to OCI
Treatment
B. Dollar Threshold for Application
C. Disclosure of Interest
D. Contract Clause
E. The OCI Determination
F. Waiver
11l. Public Comments.
A. Consideration and Availability of
Comments.
B. Public Hearing Determination.
V. Procedural Requirements.
A. Review Under Executive order 12866.
B. Review Under Executive order 12988.
C. Review Under the Regulatory Flexibility
Act.
D. Review Under the Paperwork Reduction
Act.
E. Review Under the National
Environmental Policy Act.
F. Review Under Executive Order 12612.

|. Background

Subsections (b)(2) and (5) of section
4304 of the Federal Acquisition Reform
Act of 1996 (FARA), Pub. L. 104-106,
repealed section 33 of the Federal
Energy Administration Act of 1974 (15
U.S.C. 789) and section 19 of the
Federal Nonnuclear Energy Research
and Development Act of 1974 (42 U.S.C.
5918). These two statutory provisions
provided the basis for the Department of
Energy organizational conflict of interest
(OCI) regulation that is codified at 48
CFR Subpart 909.5. As a result of the
repeal of the underlying statutes, the
Department has re-examined the OCI
systems established in the Department
of Energy Acquisition Regulation
(DEAR) and the Federal Acquisition
Regulation (FAR) and proposes to
implement and supplement the current

FAR provisions in the manner described
below. The OCI system refinements
proposed in this regulation are intended
to address concerns that the agency has
identified based on more than a decade
of experience under the OCI system
described in the DEAR. To facilitate
understanding of the revisions that the
Department is proposing, the following
text not only describes how the
Department’s regulation builds on the
OCI system provided in the FAR, but
also explains how it differs from the
DOE OCI system currently found in the
DEAR.

I1. Discussion

A. Types of Contracts Subject to OCI
Treatment

The FAR OCI system applies to
advisory and assistance services and to
consultants. This regulation proposes no
change in the FAR provisions that
define the scope of coverage of the OCI
regulations. Although the OCI system
currently described in the DEAR applies
to evaluation services and technical
consulting and management support
services, the Department believes that
the FAR definition of “advisory and
assistance services’” and the DOE
definitions of “‘evaluation services” and
“technical consulting and management
support services” are essentially the
same. The scope of coverage of the FAR
regulation and the DOE supplement
proposed in this rule, therefore, will be
substantially the same as the OCI system
currently found in the DEAR.

B. Dollar Threshold For Application

The OCI system described in the
DEAR applies to covered contracts
without regard to the dollar amount of
the transaction. The FAR system applies
to covered contracts in excess of the
simplified acquisition threshold,
currently $100,000. The proposed DOE
system also would apply to covered
contracts and subcontracts in excess of
the simplified acquisition threshold.

C. Disclosure of Interest

The solicitation provision currently
found in DEAR section 952.209-70,
Organizational Conflicts of Interest—
Disclosure or Representation, requires
all offerors to provide a concise
statement of all relevant facts
concerning past, present, or currently
planned interests (financial, contractual,
organizational, or otherwise) that relate
to the work described in the statement
of work. The DEAR provision extends
this disclosure requirement to the
offeror’s affiliates, proposed consultants,
and subcontractors of any tier. It also

places no time limit on the information
that must be provided.

In contrast, the FAR, in solicitation
provision 52.209-8, Organizational
Conflicts of Interest Certificate—
Advisory and Assistance Services,
requires that the apparent successful
offeror submit a certificate that, among
other things, describes services rendered
to the Government or other clients,
during the 12 months preceding the date
of the certification, with respect, or
directly related, to the same subject
matter as the solicitation in question.
The FAR provision allows the head of
the contracting activity to extend the
period subject to the reporting
requirement to up to 36 months. The
offeror’s affiliates, proposed consultants,
and subcontractors are not subject to the
reporting requirement.

The approach to disclosure of
information proposed in this rule is
based on the approach provided in
section 52.209-8 of the FAR. Like the
FAR, the proposed rule would require
that only the apparent successful offeror
disclose information related to
organizational conflicts of interest and
would not require disclosure from
affiliates. The proposed rule provides,
however, that any consultants or
subcontractors identified as part of the
team proposed by the offeror also would
be subject to the disclosure requirement.
The proposed rule also adopts the
twelve to thirty-six month time period
of the FAR for disclosure of information.
Finally, the proposed rule clarifies and
somewhat expands the categories of
information that would be subject to
disclosure to include all relevant
information concerning any past,
present, or currently planned interest
(financial, contractual, organizational,
or other information) related to the work
described in the statement of work.
These refinements of the language
provided in the FAR will help ensure
that all information relevant to an
organizational conflict of interest review
is available to the Department when it
conducts its evaluation of the apparent
successful offeror and any identified
subcontractors and consultants.

The proposed solicitation provision
also eliminates the certification
requirement. The Department believes
that this approach is consistent with
section 4301 of the FARA which
requires agencies to eliminate
certification requirements that are not
required by statute. The new provision
will require only a disclosure by the
apparent successful offeror. This
approach is predicated on anticipated
changes to the FAR solicitation
provision. The Department, however,
will review the certification issue if the
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FAR adopts a different approach to
addressing this matter.

D. Contract Clause

In section 9.507-2, Contract Clause,
the FAR recognizes that there may be
instances where, as a condition of
award, the contractor’s eligibility for
future prime contracts should be
restricted or the contractor must agree to
some other restraint. The FAR further
provides that the solicitation is to
contain a proposed clause that specifies
both the nature and duration of the
proposed restraint and that the
contracting officer is to include this
clause in the contract. The FAR
provides no model for this clause, but
does recognize that, when appropriate,
the contracting officer may negotiate the
final terms of this clause with the
successful offeror. The FAR also states
that the restraint imposed by the clause
is to be limited to a fixed term of
reasonable duration. The duration of the
restraint must be specified in the clause
and may vary from one contract to
another.

This rule proposes to address this
issue by providing a contract clause for
inclusion in solicitations for advisory
and assistance services and, ultimately,
in the resulting contracts. This clause is
modeled in many important respects on
the organizational conflict of interest
clause currently found in section
952.209-72 of the DEAR. The proposed
clause differs, however, in a number of
respects from the approaches found
currently in the FAR and DEAR.

1. Coverage of Affiliates

While the FAR does not provide that
affiliates of the successful contractor
would be subject to any restraints on
future activities, the clause currently
found in the DEAR extends the
restrictions described in that clause to
affiliates of the contractors and their
successors in interest. The proposed
DEAR clause would continue to extend
restraints on future activities to affiliates
of the successful contractor.

Based on our experience in
addressing organizational conflict of
interest issues, the Department believes
that this restriction on activities of
affiliates is necessary for two reasons.
First, it reduces the potential for bias in
the contractor’s work, by eliminating the
possibility that a contractor’s objectivity
might be affected by the knowledge that
a particular outcome might improve an
affiliate’s position in a competition
stemming directly from performance of
the contract. Second, it reduces the
potential for an affiliate to obtain an
unfair competitive advantage in future
competitions, by ensuring that they are

unable to benefit from information
obtained by the contractor during the
course of performance and not
otherwise available to the public.

2. Application to Subcontractors

The FAR does not require the
restraints imposed on the successful
contractor extend to subcontractors. The
clause currently found in the DEAR
provides that the restraints imposed by
this clause are to flow down to
subcontractors of any tier. The current
DEAR clause further provides that the
contracting officer must review the
subcontractor’s disclosure statement
and may preclude award to a
subcontractor if organizational conflict
of interest issues cannot be resolved.

Under the proposed rule, all
subcontracts for advisory and assistance
services whose value exceeds the
simplified acquisition threshold would
be subject to the proposed contract
clause. This is necessary because prime
contractors may subcontract crucial
areas of contract performance. However,
in contrast to the system currently
described in the DEAR, the contracting
officer would no longer be responsible
for reviewing and evaluating the
organizational conflict of interest
information. In the future, the prime
contractor would be responsible for
conducting the organizational conflict of
interest review of the subcontractors
that were not identified in, and
evaluated as part of, the proposal
submitted in response to the
solicitation. These subcontractors, in
turn, would be responsible for
evaluating subcontractors that they
propose to use. In the event that the
prime contractor or any of the
subcontractors identify an actual or
significant potential organizational
conflict of interest that cannot be
avoided or neutralized, they would be
required to obtain the approval of the
contracting officer prior to entering into
the subcontract.

3. Other Issues

The proposed clause would limit
restrictions on future contracting to five
years. This is in contrast to the clause
currently found in the DEAR that places
no time limit on the restrictions against
future contracting. Also, the proposed
rule permits the contracting officer to
tailor the provisions of the clause to
address the circumstances of each
acquisition.

E. The OCI Determination

The OCI system described in the

DEAR explicitly requires the DOE

contracting officer to evaluate all
relevant information concerning

possible organizational conflicts of
interest prior to any award and to make
a finding as to whether a possible
organizational conflict of interest may
exist with respect to a particular offeror.
Consistent with applicable statutory
requirements, the OCI regulation
currently found in the DEAR provides
that the contracting officer must
determine whether the interests
disclosed and information otherwise
available present “little or no
likelihood” of an organizational conflict
of interest. If, by application of this
standard, an organizational conflict of
interest is found, then the contacting
officer may take steps to avoid the
conflict, disqualify the offeror from
award, or, after another statutorily
directed determination, award the
contract in the face of the conflict.

The FAR does not explicitly require
the contracting officer to evaluate the
information submitted in the OCI
certificate nor, to make a written
determination regarding the potential
for an organizational conflict of interest
in all instances.

To clarify the responsibilities of the
contracting officer, the proposed rule
would require the contracting officer to
make a written determination regarding
the existence of an actual or significant
potential organizational conflict of
interest for each procurement subject to
OCI requirements. If an actual or
significant potential conflict exists, the
contracting officer would be required to
“‘avoid, neutralize, or mitigate” the
conflict. If the conflict cannot be
avoided, neutralized, or mitigated, the
contracting officer may disqualify the
offeror from award and begin the
disclosure and evaluation process with
the firm next in line for award.

F. Waiver

The OCI regulations currently
contained in the DEAR do not provide
for waiver of any portion of the OCI
requirements. In order to award a
contract in the face of an organizational
conflict of interest, the Secretary or the
Secretary’s designee must determine
that the award is in the best interests of
the United States. The regulations
further require that an appropriate
written finding and determination be
published in the Federal Register.

The FAR provides that ““any general
rule or procedure’ of Subpart 9.5 may
be waived by an official not lower than
the Head of the Contracting Activity.
Consistent with the FAR, the proposed
rule delegates the FAR waiver authority
to DOE Heads of Contracting Activities.
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I11. Public Comments

A. Consideration and Availability of
Comments

Interested persons are invited to
participate by submitting data, views, or
arguments with respect to the proposed
Department of Energy Acquisition
Regulation amendments set forth in this
notice. Three copies of written
comments should be submitted to the
address indicated in the ADDRESSES
section of this notice. All written
comments received by the date
indicated in the DATES section of this
notice and all other relevant information
in the record will be carefully assessed
and fully considered prior to
publication of the final rule. All
comments received will be available for
public inspection in the DOE Reading
Room, Room 1E-190, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, DC 20585, between
the hours of 9 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
Any information considered to be
confidential must be so identified and
submitted in writing, one copy only.
DOE reserves the right to determine the
confidential status of the information
and to treat it according to our
determination (See 10 CFR 1004.11).

B. Public Hearing Determination

The Department has concluded that
this proposed rule does not involve a
substantial issue of fact or law and that
the proposed rule should not have
substantial impact on the nation’s
economy or a large number of
individuals or businesses. Therefore,
pursuant to Public Law 95-91, the DOE
Organization Act, and the
Administrative Procedure Act (5 U.S.C.
553), the Department does not plan to
hold a public hearing on this proposed
rule. However, should a sufficient
number of people request a public
hearing, the Department will reconsider
its determination.

IV. Procedural Requirements

A. Review Under Executive Order 12866

Today’s regulatory action has been
determined not to be a “‘significant
regulatory action” under Executive
Order 12866, ‘“‘Regulatory Planning and
Review,” (58 FR 51735, October 4,
1993). Accordingly, this action was not
subject to review under that Executive
Order by the Office of Information and
Regulatory Affairs of the Office of
Management and Budget (OMB).

B. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of

Executive Order 12988, ““Civil Justice
Reform,” 61 FR 4729 (February 7, 1996),
imposes on Executive agencies the
general duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. With regard to
the review required by section 3(a),
section 3(b) of Executive Order 12988
specifically requires that Executive
agencies make every reasonable effort to
ensure that the regulation: (1) Clearly
specifies the preemptive effect , if any;
(2) clearly specifies any effect on
existing Federal law or regulation; (3)
provides a clear legal standard for
affected conduct while promoting
simplification and burden reduction; (4)
specifies the retroactive effect, if any; (5)
adequately defines key terms; and (6)
addresses other important issues
affecting clarity and general
draftsmanship under any guidelines
issued by the Attorney General. Section
3(c) of Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
section 3(a) and section 3(b) to
determine whether they are met or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that, to the
extent permitted by law, the proposed
regulations meet the relevant standards
of Executive Order 12988.

C. Review Under the Regulatory
Flexibility Act

This proposed rule has been reviewed
under the Regulatory Flexibility Act of
1980, 5 U.S.C. 601 et seq., that requires
preparation of an initial regulatory
flexibility analysis for any proposed rule
which is likely to have significant
economic impact on a substantial
number of small entities. This proposed
rule would likely ease any burden on
small businesses associated with the
organizational conflicts of interest
system currently found in the DEAR.
The proposal would limit application to
contracts and subcontracts in excess of
$100,000, thereby not applying to
transactions dominated by small
businesses. The proposed system
requires no special expertise and the
disclosure requirements are limited to
the apparently successful or those firms
in the competitive range, as opposed to
applying to all offerors. The obligation
to disclose past interests, which the
system currently found in the DEAR
does not limit, has been limited from
generally to the past twelve (12) months.
On the basis of the foregoing, DOE

certifies that this proposed rule, if
adopted, would not have a significant
economic impact on a substantial
number of small entities, and, therefore,
no initial regulatory flexibility analysis
has been prepared.

D. Review Under the Paperwork
Reduction Act

No additional information or record
keeping requirements are imposed by
this rulemaking. Accordingly, no OMB
clearance is required under the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501, et seq.).

E. Review Under the National
Environmental Policy Act

DOE has concluded that promulgation
of this proposed rule falls into a class of
actions which would not individually or
cumulatively have significant impact on
the human environment, as determined
by DOE'’s regulations (10 CFR Part 1021,
Subpart D) implementing the National
Environmental Policy Act (NEPA) of
1969 (42 U.S.C. 4321 et seq.).
Specifically, this proposed rule is
categorically excluded from NEPA
review because the proposed
amendments to the DEAR would be
strictly procedural (categorical
exclusion A6). Therefore, this proposed
rule does not require an environmental
impact statement or environmental
assessment pursuant to NEPA.

F. Review Under Executive Order 12612

Executive Order 12612, (52 FR 41685,
October 30, 1987), requires that
regulations, rules, legislation, and any
other policy actions be reviewed for any
substantial direct effects on States, on
the relationship between the Federal
Government and the States, or in the
distribution of power and
responsibilities among the various
levels of Government. If there are
sufficient substantial direct effects, then
the Executive Order requires the
preparation of a federalism assessment
to be used in all decisions involved in
promulgating and implementing a
policy action. This proposed rule, when
finalized, will revise certain policy and
procedural requirements. States which
contract with DOE will be subject to this
proposed rule. However, DOE has
determined that this proposed rule will
not have a substantial direct effect on
the institutional interests or traditional
functions of the States.

List of Subjects in 48 CFR Parts 909,
952, and 970.

Government procurement.
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Issued in Washington, D.C. on July 22,
1996.
Richard H. Hopf,
Deputy Assistant Secretary for Procurement
and Assistance Management.

For the reasons set out in the
preamble, Chapter 9 of Title 48 of the
Code of Federal Regulations is proposed
to be amended as set forth below.

PART 909—CONTRACTOR
QUALIFICATIONS

1. The authority citation for Part 909
continues to read as follows:

Authority: 42 U.S.C. 7254, 40 U.S.C.
486(c).

2. Subpart 909.5 is revised to read as
set forth below:

Subpart 909.5—0rganizational and
Consultant Conflicts of Interest

909.503 Waiver.

909.504 Contracting officer’s responsibility.

909.507 Solicitation provisions and
contract clause.

909.507-1 Solicitation provisions.

909.507-2 Contract clause.

909.503 Waiver.

Heads of Contracting Activities are
delegated the authorities in 48 CFR
(FAR) 9.503 regarding waiver of OCI
requirements.

909.504 Contracting officer’s
responsibility. (DOE coverage—paragraphs
(d) and (e))

(d) The contracting officer shall
evaluate the statement by the apparent
successful offeror or, where individual
contracts are negotiated with all firms in
the competitive range, all such firms for
interests relating to a potential
organizational conflict of interest in the
performance of the proposed contract.
Using that information and any other
credible information, the contracting
officer shall make a written
determination of whether those interests
create an actual or significant potential
organizational conflict of interest and
identify any actions that may be taken
to avoid, neutralize, or mitigate such
conflict. In fulfilling their
responsibilities for identifying and
resolving potential conflicts, contracting
officers should avoid creating
unnecessary delays, burdensome
information requirements, and excessive
documentation.

(e) The contracting officer shall award
the contract to the apparent successful
offeror unless a conflict of interest is
determined to exist that cannot be
avoided, neutralized, or mitigated.
Before determining to withhold award
based on organizational conflict of
interest considerations, the contracting

officer shall notify the offeror, provide
the reasons therefor, and allow the
offeror a reasonable opportunity to
respond. If the conflict cannot be
avoided, neutralized, or mitigated to the
contracting officer’s satisfaction, the
contracting officer may disqualify the
offeror from award and undertake the
disclosure and evaluation process with
the firm next in line for award. If the
contracting officer finds that it is in the
best interest of the United States to
award the contract notwithstanding a
conflict of interest, a request for waiver
shall be submitted in accordance with
48 CFR 909.503. The waiver request and
decision shall be included in the
contract file.

909.507 Solicitation provisions and
contract clause.

909.507-1 Solicitation provisions. (DOE
coverage—paragraph (c))

(c) The contracting officer shall insert
the provision at 48 CFR 952.209-8,
Organizational Conflicts of Interest
Disclosure—Advisory and Assistance
Services, in solicitations for advisory
and assistance services expected to
exceed the simplified acquisition
threshold. In individual procurements,
the Head of the Contracting Activity
may increase the period subject to
disclosure in paragraph (c)(4) up to 36
months.

909.507-2 Contract Clause.

Contracting Officers shall insert the
clause at 48 CFR 952.209-72,
Organizational Conflicts of Interest, in
each contract for advisory and
assistance services expected to exceed
the simplified acquisition threshold.
Contracting officers may make
appropriate modifications where
necessary to address the potential for
organizational conflicts of interest in
individual contracts.

PART 952—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

3. The authority citation for Part 952
continues to read as follows:

Authority: 42 U.S.C. 7254; 40 U.S.C.
486(c).

4. Subsection 952.209-8 is added as
follows:

952.209-8 Organizational conflicts of
interest—disclosure.

As prescribed in 48 CFR 909.507-1(c),
insert the following provision:

Organizational Conflicts of Interest
Disclosure—Adyvisory and Assistance
Services (XXX 1996)

(a) Organizational conflict of interest
means that because of other activities or

relationships with other persons, a person is
unable or potentially unable to render
impartial assistance or advice to the
Government, or the person’s objectivity in
performing the contract work is or might be
otherwise impaired, or a person has an unfair
competitive advantage.

(b) An offeror notified that it is the
apparent successful offeror shall provide the
statement described in paragraph (c) of this
provision. For purposes of this provision,
“‘apparent successful offeror’” means the
proposer selected for final negotiations or,
where individual contracts are negotiated
with all firms in the competitive range, it
means all such firms. The requirements of
this provision apply individually to any of
the proposer’s identified consultants or
subcontractors that will also furnish advisory
and assistance services in performance of this
contract.

(c) The statement must contain the
following:

(1) Name of the agency and the number of
the solicitation in question.

(2) The name, address, telephone number,
and federal taxpayer identification number of
the apparent successful offeror.

(3) A description of the nature of the
services rendered by or to be rendered on the
instant contract.

(4) A statement of any past (within the past
twelve months), present, or currently
planned financial, contractual,
organizational, or other interests relating to
the performance of the statement of work. For
contractual interests, such statement must
include the name, address, telephone number
of the client or client(s), a description of the
services rendered to the previous client(s),
and the name of a responsible officer or
employee of the offeror who is
knowledgeable about the services rendered to
each client, if, in the 12 months preceding
the date of the statement, services were
rendered to the Government or any other
client (including a foreign government or
person) respecting the same subject matter of
the instant solicitation, or directly relating to
such subject matter. The agency and contract
number under which the services were
rendered must also be included, if
applicable. For financial interests, the
statement must include the nature and extent
of the interest and any entity or entities
involved in the financial relationship. For
these and any other interests enough such
information must be provided to allow a
meaningful evaluation of the potential effect
of the interest on the performance of the
statement of work.

(5) A statement that no actual or potential
conflict of interest or unfair competitive
advantage exists with respect to the advisory
and assistance services to be provided in
connection with the instant contract or that
any actual or potential conflict of interest or
unfair competitive advantage that does or
may exist with respect to the contract in
question has been communicated as part of
the statement required by (b) of this
provision.

(d) Failure of the offeror to provide the
required statement may result in the offeror
being determined ineligible for award.
Misrepresentation or failure to report any fact
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may result in the assessment of penalties
associated with false statements or such other
provisions provided for by law or regulation.

(End of provision)

952.209-70 [Removed]

5. Subsection 952.209-70 is removed.
6. Subsection 952.209-72 is revised to
read as follows:

952.209-72 Organizational conflicts of
interest.

As prescribed at 48 CFR 909.507-2,
the contracting officer shall insert the
following clause:

Organizational Conflicts of Interest (XXX
1996)

(a) Purpose. The purpose of this clause is
to ensure that the contractor (1) is not biased
because of its financial, contractual,
organizational, or other interests which relate
to the work under this contract, and (2) does
not obtain any unfair competitive advantage
over other parties by virtue of its
performance of this contract.

(b) Scope. The restrictions described herein
shall apply to performance or participation
by the contractor and any of its affiliates or
their successors in interest (hereinafter
collectively referred to as ‘‘contractor”) in the
activities covered by this clause as a prime
contractor, subcontractor, cosponsor, joint
venturer, consultant, or in any similar
capacity.

(1) Use of Contractor’s Work Product. (i)
The contractor shall be ineligible to
participate in any capacity in Department
contracts, subcontracts, or proposals therefor
(solicited and unsolicited) which stem
directly from the contractor’s performance of
work under this contract for a period of five
years after the completion of this contract.
Furthermore, unless so directed in writing by
the contracting officer, the Contractor shall
not perform any advisory and assistance
services work under this contract on any of
its products or services or the products or
services of another firm if the contractor is
or has been substantially involved in their
development or marketing. Nothing in this
subparagraph shall preclude the contractor
from competing for follow-on contracts for
advisory and assistance services.

(i) If, under this contract, the contractor
prepares a complete or essentially complete
statement of work or specifications to be used
in competitive acquisitions, the contractor
shall be ineligible to perform or participate
in any capacity in any contractual effort
which is based on such statement of work or
specifications. The contractor shall not
incorporate its products or services in such
statement of work or specifications unless so
directed in writing by the contracting officer,
in which case the restriction in this
subparagraph shall not apply.

(iii) Nothing in this paragraph shall
preclude the contractor from offering or
selling its standard and commercial items to
the Government.

(2) Access to and use of information. (i) If
the contractor, in the performance of this
contract, obtains access to information, such
as Department plans, policies, reports,

studies, financial plans, internal data
protected by the Privacy Act of 1974 (5
U.S.C. 552a), or data which has not been
released or otherwise made available to the
public, the contractor agrees that without
prior written approval of the contracting
officer it shall not:

(A) Use such information for any private
purpose unless the information has been
released or otherwise made available to the
public;

(B) Compete for work for the Department
based on such information for a period of six
(6) months after either the completion of this
contract or until such information is released
or otherwise made available to the public,
whichever is first;

(C) Submit an unsolicited proposal to the
Government which is based on such
information until one year after such
information is released or otherwise made
available to the public; and

(D) Release such information unless such
information has previously been released or
otherwise made available to the public by the
Department.

(ii) In addition, the contractor agrees that
to the extent it receives or is given access to
proprietary data, data protected by the
Privacy Act of 1974 (5 U.S.C. 552a), or other
confidential or privileged technical, business,
or financial information under this contract,
it shall treat such information in accordance
with any restrictions imposed on such
information.

(iii) The contractor may use technical data
it first produces under this contract for its
private purposes consistent with paragraphs
(b)(2)(i)(A) and (D) of this clause and the
patent, rights in data, and security provisions
of this contract.

(c) Disclosure after award. (1) The
contractor agrees that, if changes, including
additions, to the facts disclosed by it prior to
award of this contract, occur during the
performance of this contract, it shall make an
immediate and full disclosure of such
changes in writing to the contracting officer.
Such disclosure may include a description of
any action which the contractor has taken or
proposes to take to avoid, neutralize, or
mitigate any resulting conflict of interest. The
Department may, however, terminate the
contract for convenience if it deems such
termination to be in the best interest of the
Government.

(2) In the event that the contractor was
aware of facts required to be disclosed or the
existence of an actual or potential
organizational conflict of interest and did not
disclose such facts or such conflict of interest
to the contracting officer, DOE may terminate
this contract for default.

(d) Subcontracts. (1) The contractor shall
include a clause, substantially similar to this
clause, including this paragraph, in
subcontracts expected to exceed the
simplified acquisition threshold determined
in accordance with FAR Part 13 and
involving performance of advisory and
assistance services as that term is defined at
FAR 37.201. The terms *‘contract,”
‘“‘contractor,” and “‘contracting officer” shall
be appropriately modified to preserve the
Government’s rights.

(2) Prior to the award under this contract
of any such subcontracts for advisory and

assistance services, the contractor shall
obtain from the proposed subcontractor or
consultant the disclosure required by DEAR
909.507-1, and shall determine in writing
whether the interests disclosed present an
actual or significant potential for an
organizational conflict of interest. Where an
actual or significant potential organizational
conflict of interest is identified, the
contractor shall take actions to avoid,
neutralize, or mitigate to the satisfaction of
the contractor the organizational conflict. If
the conflict cannot be avoided or neutralized,
the contractor must obtain the approval of
the DOE contracting officer prior to entering
into the subcontract.

(e) Remedies. For breach of any of the
above restrictions or for nondisclosure or
misrepresentation of any facts required to be
disclosed concerning this contract, including
the existence of an actual or potential
organizational conflict of interest at the time
of or after award, the Government may
terminate the contract for default, disqualify
the contractor from subsequent related
contractual efforts, and pursue such other
remedies as may be permitted by law or this
contract.

(f) Waiver. Requests for waiver under this
clause shall be directed in writing to the
contracting officer and shall include a full
description of the requested waiver and the
reasons in support thereof. If it is determined
to be in the best interests of the Government,
the contracting officer may grant such a
waiver in writing.

(End of clause)

PART 970—DOE MANAGEMENT AND
OPERATING CONTRACTS

7. The authority citation for part 970
continues to read as follows:

Authority: Sec. 161 of the Atomic Energy
Act of 1954 (42 U.S.C. 2201), sec. 644 of the
Department of Energy Organization Act,
Public Law 95-91 (42 U.S.C. 7254).

8. Section 970.0905 is revised to read
as follows:

970.0905 Organizational conflicts of
interest.

Management and operating contracts
shall contain an organizational conflict
of interest clause substantially similar to
the clause at 48 CFR 952.209-72 and
appropriate to the statement of work of
the individual contract. In addition, the
contracting officer shall assure that the
clause contains appropriate restraints on
intra-corporate relations between the
contractor’s organization and personnel
operating the Department’s facility and
its parent corporate body and affiliates,
including personnel access to the
facility, technical transfer of information
from the facility, and the availability
from the facility of other advantages
flowing from performance of the
contract. The Contracting Officer is
responsible for ensuring that M&O
contractors adopt policies and
procedures in the award of subcontracts
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that will meet the Department’s need to
safeguard against a biased work product
and an unfair competitive advantage. To
this end, the organizational conflicts of
interest clause in the management and
operating contract shall require a
disclosure of interests substantially
similar to the one at 48 CFR 952.209—
8 and inclusion of a clause substantially
similar to the one at 48 CFR 952.209—
72 in each subcontract for advisory and
assistance services expected to exceed
the simplified acquisition threshold,
determined in accordance with FAR
part 13.

9. Subsection 970.5204-44 is
amended by revising clause paragraph
(b)(15) to read as follows:

970.5204-44 Flowdown of contract
requirements to subcontracts.
* * * * *

Flowdown of Contract Requirements to
Subcontracts (Oct 1995)

* * * * *

(b) * * *x

(15) Organizational Conflicts of Interest.
Clause at DEAR 952.209-72 in accordance
with DEAR 970.0905.
* * * * *
[FR Doc. 96-19797 Filed 8-5-96; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION
Federal Highway Administration

49 CFR Parts 361, 362, 363, 364, 385,
386 and 391

[FHWA Docket No. MC-96-18]

RIN 2125-AD64

Rules of Practice for Motor Carrier
Proceedings; Investigations;

Disqualifications and Penalties;
Extension of Comment Period

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: The FHWA announces the
extension of the comment period for its
April 29, 1996, notice of proposed
rulemaking (NPRM) in which the
agency proposed changes to our
procedural rules governing
investigations of motor carrier
compliance with agency regulations,
penalty assessments and adjudications,
safety ratings, and driver qualifications.
The FHWA has determined this
extension is necessary in response to
requests from members of the affected
public for additional time to review and

comment on this broad rulemaking
proposal. The comment period is
extended to September 13, 1996.

DATES: Comments must be received on
or before September 13, 1996.
ADDRESSES: Submit written, signed
comments to FHWA Docket No. MC—
96-18, FHWA, Office of the Chief
Counsel, HCC-10, Room 4232, 400
Seventh Street, SW., Washington, DC
20590. All comments received will be
available for examination at the above
address from 8:30 a.m. to 3:30 p.m., e.t.,
Monday through Friday, except Federal
holidays. Those desiring notification of
receipt of comments must include a self-
addressed, stamped postcard/envelope.
FOR FURTHER INFORMATION CONTACT: Paul
Brennan, Office of the Chief Counsel,
(202) 366-0834, Federal Highway
Administration, 400 Seventh Street,
SW., Washington, DC 20590. Office
hours are from 7:45 a.m. to 4:15 p.m.,
e.t.,, Monday through Friday, except
Federal holidays.

SUPPLEMENTARY INFORMATION: On April
29, 1996 (61 FR 18866), the FHWA
published a NPRM (Docket MC—96-18)
that requested comments on its proposal
to revise and amend procedural rules
relating to the exercise of the agency’s
authority to investigate compliance with
the various regulations subject to its
jurisdiction; to assess penalties and to
adjudicate claims for violations of these
regulations; to assign safety ratings to
carriers; to determine driver
qualifications and other matters
involving formal and informal
proceedings. The FHWA proposed the
creation of four new parts in chapter Il
of Title 49 of the Code of Federal
Regulations, replacing 49 CFR Part 385,
386 and a portion of Part 391. The
FHWA heard reports from the affected
public that because of the broad scope
of the proposal, more time was needed
to file meaningful comments.

On December 29, 1995, the Interstate
Commerce Commission Termination
Act was enacted, which transferred
certain residual functions of the ICC to
the Department of Transportation, some
of which were delegated to the FHWA.
The FHWA will be proposing to
supplement its April 29, 1996 NPRM to
integrate procedural aspects of its
inherited ICC function into the
proposed procedural rule. The
extension of time should be sufficient to
accommodate consideration of the
supplemental NPRM, which will be
issued in the near future.

The FHWA is mindful of the need for
all interested parties to have enough
time to prepare relevant and useful
comments. The FHWA therefore is
extending the deadline for submitting

comments on Docket MC-96-18 an
additional 45 days. As indicated in the
Rulemaking Analyses and Notices
section of the NPRM, all comments
received before the close of business on
the comment closing date indicted
above will be considered and will be
available for examination in the docket
at the above address. Comments
received after the closing date will be
filed in the docket and will be
considered to the extent practicable. In
addition to late comments, the FHWA
will continue to file relevant
information in the docket as it becomes
available after the comment closing
date, and interested parties should
continue to examine the docket for new
materials.

Authority: 49 U.S.C. chapters 5, 51, 59,
311, 313, 315; and 49 CFR 1.48.

Issued on: July 26, 1996.
Rodney E. Slater,
Federal Highway Administrator.
[FR Doc. 96-19916 Filed 8-1-96; 2:58 pm]
BILLING CODE 4910-22-P

49 CFR PART 393

[FHWA Docket No. MC-94-1]

RIN 2125-AD27

Parts and Accessories Necessary for

Safe Operation; Lighting Devices,
Reflectors, and Electrical Equipment

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Notice of intent.

SUMMARY: This document announces the
FHWA'’s intent to issue a notice of
proposed rulemaking to establish
requirements for the use of
retroreflective sheeting or reflex
reflectors for certain trailers
manufactured prior to December 1,
1993, the effective date of the National
Highway Traffic Safety Administration’s
final rule on conspicuity for newly
manufactured trailers.

FOR FURTHER INFORMATION CONTACT: Mr.
Larry W. Minor or Mr. Richard H.
Singer, Office of Motor Carrier Research
and Standards, HCS-10, (202) 366—
4009; or Mr. Charles E. Medalen, Office
of the Chief Counsel, HCC-20, (202)
366-1354, Federal Highway
Administration, 400 Seventh Street,
SW., Washington, D.C. 20590. Office
hours are from 7:45 a.m. to 4:15 p.m.,
e.t.,, Monday through Friday, except
Federal holidays.

SUPPLEMENTARY INFORMATION:
Background

On January 19, 1994 (59 FR 2811), the
FHWA published an advance notice of
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proposed rulemaking to solicit
comments concerning measures for
reducing the incidence and severity of
collisions during periods of darkness or
reduced visibility. The FHWA requested
that commenters address the specific
questions listed below.

1. Many motor carriers have been
using retroreflective sheeting or reflex
reflectors which are not of the colors,
retroreflective intensity, width, or
configuration of the conspicuity
treatment in the NHTSA'’s final rule.
The FHWA seeks information on the
type of conspicuity treatments in use
and quantitative data on the cost and
effectiveness of those treatments in
preventing and/or mitigating accidents.

2. What types of technical problems
(e.g., tape not adhering to the surface of
the trailer) have motor carriers
encountered when applying conspicuity
materials to in-service trailers? Are any
problems unique to certain types of
trailers, or to certain types of paints,
coatings, or surfaces?

3. What is the approximate cost (parts
and labor) to apply conspicuity
treatments to trailers? Is special training
required for employees performing this
task? What cost differences may exist
between having this task performed by
the motor carrier’s own maintenance
department or by third parties?

4. How long must a trailer be taken
out of service to have the conspicuity
material applied to its surfaces?

5. With regard to conspicuity
treatments that differ from those in the
NHTSA final rule, a retrofitting
requirement would result in many
motor carriers having to replace their
current conspicuity treatments with one
that is consistent with the requirements
of FMVSS No. 108. The FHWA believes
that some form of conspicuity treatment
(even certain forms which may be less
effective than that covered in the
NHTSA'’s final rule) is better than no
conspicuity treatment. What different
types of conspicuity treatment are
currently being used by motor carriers?
What results have been experienced by
motor carriers using conspicuity
treatments?

6. If this rulemaking proceeds, should
the FHWA propose requiring the same
red/white color combination,
retroreflective intensity, width and
configuration as the NHTSA's final rule,
or should alternative requirements be
considered? If alternatives are
considered, do commenters foresee
problems in the enforcement of a
retrofitting requirement?

7. If this rulemaking proceeds, should
the FHWA consider an effective date
which is several (2, 3, 4, or 5) years after
the date of publication of the final rule?

Commenters were also encouraged to
include a discussion of any other issues
that the commenters believe are relevant
to the rulemaking.

Analysis of Docket Comments

The FHWA received more than 900
comments in response to the ANPRM.
The FHWA is not providing a detailed
discussion of the docket comments at
this time. However, an in-depth
discussion of the comments will be
presented in the notice of proposed
rulemaking (NPRM). Therefore, the
following is only a summary of the
comments intended to provide
interested parties with an indication of
the type of responses the FHWA
received.

Support for a Retrofitting Requirement

The rulemaking has its strongest
support from concerned citizens on
behalf of friends and relatives who
suffered fatal injuries as a result of
passenger car side or rear impacts with
semitrailers. The FHWA received 321
responses on behalf of Mr. Carl Hall,
who was killed in a collision with a
tractor-semitrailer that blocked the road
as the truck driver backed the vehicle
into a driveway. Another 285 responses
were on behalf of Mr. Guy Crawford, a
16-year old boy who was killed in an
underride accident with a coal truck. In
addition, the agency received 223
responses from other concerned
citizens, many of whom lost family
members or friends in accidents
involving commercial motor vehicles
(CMVs).

The rulemaking was also supported
by the Advocates for Highway and Auto
Safety, Citizens for Reliable and Safe
Highways, and the Insurance Institute
for Highway Safety.

Two members of the House of
Representatives submitted letters in
support of the rulemaking: James
Greenwood (Eighth district of
Pennsylvania) and Marjorie Margolies-
Mezvinsky (then representing the
Thirteenth Congressional district of
Pennsylvania). The FHWA has also
received correspondence from Senator
Frank Lautenberg (NJ) expressing
support for a retrofitting requirement.

As for industry support, the Owner-
Operator Independent Drivers
Association stated that better
conspicuity would significantly reduce
the likelihood of side and rear
collisions. Schneider National
(Schneider), one of the larger motor
carriers in the United States, Contract
Freighters, Inc., a motor carrier with
3,500 trailers, and Ryder Commercial
Leasing and Services also support a
retrofitting requirement. Schneider

indicated that it has been using
conspicuity treatments on all of its
trailers since 1988 while Contract
Freighters has been using conspicuity
treatments since 1986.

Opposition to a Retrofitting
Requirement

The American Trucking Associations
(ATA), National Private Truck Council
(NPTC) and numerous fleets indicated
that retrofitting reflective material is not
feasible for older trailers because the
surfaces on those vehicles may require
preparation (removal of oxidation, rust,
etc.) to ensure that the conspicuity
material adheres to the trailer. Further,
the ATA and numerous fleets expressed
concern about the loss in revenues that
will be incurred while the trailer is
being retrofitted. The ATA believes it
could cost as much as $1,400 to retrofit
some trailers. Other commenters
provided estimates that were significant
on a cost-per-trailer basis but generally
lower than the ATA estimate.

The NPTC stated that a retrofitting
requirement would pose a significant
cost burden with very little evidence of
benefit in terms of reduced accidents.
The NPTC also indicated that many
private fleets have a considerable
financial investment in specially
developed graphics packages and that it
would be inappropriate for the FHWA
to propose a retrofitting standard that
would require fleets to replace their
existing reflective designs or logos with
a mandated conspicuity treatment.

FHWA Intent

The FHWA has determined that a
notice of proposed rulemaking (NPRM)
should be issued to propose requiring
that each trailer with an overall width
of 2,032 millimeters (80 inches) or more
and with a gross vehicle weight rating
greater than 4,536 kilograms (10,000
pounds), manufactured prior to
December 1, 1993, be equipped with
retroreflective material. The FHWA
recognizes the technical and economic
concerns of commenters opposed to a
retrofitting requirement. However, the
Agency believes that based upon the
information currently available,
retrofitting of trailers with conspicuity
treatments will provide significant
safety benefits. Further, this action
appears to be cost-effective and
technically feasible.

The FHWA has completed a
preliminary benefit/cost analysis to
compare the projected safety benefits of
a retrofitting requirement to the
potential economic impact on the motor
carrier industry. Three key issues were
considered in determining whether to
issue a notice of proposed rulemaking.
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The first issue is the time and labor
required to install retroreflective
material to older vehicles. The surfaces
of many of the older trailers will require
preparation (e.g., removal of oxidation,
pre-treating surfaces, etc.) to ensure that
the retroreflective tape adheres to the
surface of the trailer. In many cases the
trailer will have to be removed from
revenue service to complete the retrofit.
A retrofitting requirement should allow
carriers sufficient time—a phase-in
period—to complete the retrofit at
routine maintenance intervals. The
FHWA believes the total cost
(conspicuity material, labor, and loss in
revenues while the trailer is being
retrofitted) for retrofitting a 45-53 foot
trailer is only a fraction of the ATA’s
estimate.

The second issue is the voluntary use
of retroreflective material on older
trailers by certain fleets. A large number
of fleets have been using conspicuity
treatments on their trailers since the
mid-1980’s. Unfortunately many of the
color schemes, as well as the levels of
reflectivity of the tape used on the older
trailers are not consistent with the
NHTSA requirements for trailers
manufactured on or after December 1,
1993. If these motor carriers are required
to replace the retroreflective materials
that they voluntarily installed to
improve safety, it could be perceived as
penalizing motor carriers that
demonstrated an extra level of safety
consciousness. This could have the
unintended effect of discouraging motor
carriers from exploring innovative
approaches to improving safety.

The third issue concerns the projected
safety benefits of trailer conspicuity
material that meets the NHTSA
requirement. The NHTSA estimates that
retroreflective tape could lead to a 25
percent reduction in rear end collisions
and a 15 percent reduction in side
impact collisions. From data available at
the time of the NHTSA's final rule
implementing conspicuity
enhancements, tractor-trailer
combinations were involved annually in
about 11,000 accidents in which they
were struck at the side or rear at night.
Within this group of accidents, about
8,700 injuries and about 540 fatalities
occurred. The NHTSA indicated that the
conspicuity treatments, when fully
implemented, is expected to prevent,
annually, 2,113 of these accidents. The
NHTSA estimated 1,315 fewer injuries
and about 80 fewer fatalities would
occur.

In 1994 there were an estimated
96,938 accidents in which one
commercial motor vehicle and one
passenger car were involved. All of
these accidents resulted in a fatality,

injury, or one of the vehicles incurring
damage severe enough to require that
the vehicle be towed from the accident
scene. In 51,319 (52.9 percent) of these
accidents the CMV was a combination
vehicle—a truck or truck-tractor, towing
one or more trailers.

Of the 51,319 collisions between a
passenger car and a combination
vehicle, 11,176 cases involved the
passenger car rear-ending the trailer
(daytime and nighttime accidents). It is
estimated that there were more than
4,100 injuries. Collisions between
passenger cars and the side of the trailer
accounted for 27,764 accidents (daytime
and nighttime).

With regard to fatalities, the NHTSA'’s
Fatal Accident Reporting System data
for 1994 indicate there were 2,785 fatal
accidents involving one commercial
motor vehicle and one passenger car. In
1,885 of these fatal accidents, the
commercial motor vehicle was a
combination vehicle. Of the 1,885 fatal
accidents between a passenger car and
a combination vehicle, 314 cases
involved the passenger car rear-ending
the trailer. The result was 369 fatalities
(compared to 171 fatalities for 161 cases
in which a passenger car rear-ended a
single-unit commercial motor vehicle).
Collisions in which the passenger car
struck the side of a trailer at an angle
accounted for 816 incidents resulting in
a total of 982 fatalities. Fatal accidents
in which the passenger car struck the
side of a single-unit commercial motor
vehicle occurred 382 times resulting in
a total of 474 fatalities. All of these are
a combination of day and night
occurrences.

Considering the magnitude of the
problem of passenger cars colliding with
tractor-trailer combination vehicles, the
FHWA believes that a retrofitting
requirement will result in a major
improvement in safety by reducing both
the incidence and severity of a
significant percentage of these
accidents.

The FHWA has carefully examined a
variety of issues, such as those
mentioned, and determined that the
projected safety benefits in terms of
accidents prevented and lives saved,
outweigh the economic burden on the
motor carrier industry.

Rulemaking Analyses and Notices

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures.

The FHWA has determined that this
action is a significant regulatory action
within the meaning of Executive Order
12866 or significant within the meaning
of Department of Transportation

regulatory policies and procedures. The
FHWA has prepared a preliminary
evaluation of the economic impact of
the regulatory changes being considered
in this rulemaking and will present that
information in the NPRM to be
published at a later date. Based upon
the information received in response to
the NPRM, the FHWA will carefully
consider the costs and benefits
associated with establishing a
conspicuity retrofitting requirement.
Comments, information, and data will
be solicited on the economic impact of
establishing retrofitting requirements.

Regulatory Flexibility Act

The FHWA will evaluate the effects of
the regulatory changes on small entities.
Based upon the information received in
response to the NPRM, the FHWA will,
in compliance with the Regulatory
Flexibility Act (Pub. L. 96-354; 5 U.S.C.
601-612), consider the economic
impacts of these potential changes on
small entities. The FHWA wiill solicit
comments, information, and data on
these impacts.

Executive Order 12612 (Federalism
Assessment)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
this rulemaking does not have sufficient
Federalism implications to warrant the
preparation of a Federalism assessment.
Nothing in this document directly
preempts any State law or regulation.

Executive Order 12372
(Intergovernmental Review)

Catalog of Federal Domestic
Assistance Program Number 20.217,
Motor Carrier Safety. The regulations
implementing Executive Order 12372
regarding intergovernmental
consultation on Federal programs and
activities do not apply to this program.

Paperwork Reduction Act

This action does not contain a
collection of information requirement
for the purposes of the Paperwork
Reduction Act of 1980, 44 U.S.C. 3501
et seq.

National Environmental Policy Act

The agency has analyzed this
rulemaking for the purpose of the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.) and has
determined that this action would not
have any effect on the quality of the
environment.
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Regulation Identification Number

A regulation identification number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN contained
in the heading of this document can be
used to cross reference this action with
the Unified Agenda.

List of Subjects in 49 CFR Part 393

Highway safety, Motor carriers, Motor
vehicle safety.

Authority: 49 U.S.C. 31136, 31502; 49 CFR
1.48

Issued on: July 26, 1996.
Rodney E. Slater,
Federal Highway Administrator.
[FR Doc. 96-19917 Filed 8-5-96; 8:45 am]
BILLING CODE 4910-22-P

National Highway Traffic Safety
Administration

49 CFR Part 571

[Docket No. 74-14; Notice 100]

RIN 2127-AG14

Federal Motor Vehicle Safety
Standards; Occupant Crash Protection

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes
amendments to NHTSA'’s occupant
crash protection standard and child
restraint standard to reduce the adverse
effects of air bags, especially those on
children. Eventually, either through
market forces or government regulation,
NHTSA expects that smart passenger-
side air bags will be installed in
passenger cars and light trucks to
mitigate these adverse effects. For
purposes of this document, the agency
considers smart air bags to include any
system that automatically prevents an
air bag from injuring the two groups of
children that experience has shown to
be at special risk from air bags: infants
in rear-facing child seats, and children
who are out-of-position (because they
are unbelted or improperly belted) when
the air bag deploys.

The agency is proposing that vehicles
without smart passenger-side air bags
would be required to have new,
attention-getting warning labels and
permitted to have a manual cutoff
switch for the passenger-side air bag. By
limiting the labeling requirement to
vehicles without smart air bags, NHTSA
hopes to encourage the introduction of

the next generation of air bags as soon
as possible. NHTSA proposes to define
smart air bags broadly to give
manufacturers flexibility in making
design choices. The agency is
specifically requesting comments
concerning whether it should require
installation of smart air bags and, if so,
on what date such a requirement should
become effective. NHTSA is also
requesting comments on whether it
should, as an alternative, set a time limit
on the provision permitting manual
cutoff switches in order to assure the
timely introduction of smart air bags.

NHTSA is also proposing to require
rear-facing child seats to bear new,
enhanced warning labels.

Finally, this document discusses the
agency’s research on other air bag
issues, such as research on technology
to reduce arm and other injuries to
drivers.

DATES: Comments must be received by
September 20, 1996.

ADDRESSES: Comments should refer to
the docket and notice number of this
notice and be submitted to: Docket
Section, Room 5109, National Highway
Traffic Safety Administration, 400
Seventh Street, SW, Washington, DC
20590. (Docket Room hours are 9:30
a.m.—4 p.m., Monday through Friday.)

FOR FURTHER INFORMATION CONTACT: For
non-legal issues: Stephen R. Kratzke,
Office of Safety Performance Standards,
NPS-31, National Highway Traffic
Safety Administration, 400 Seventh
Street, SW, Washington, DC 20590. Mr.
Kratzke can be reached by telephone at
(202) 366-5203 or by fax at (202) 366—
4329.

For legal issues: J. Edward Glancy,
Office of Chief Counsel, NCC-20,
National Highway Traffic Safety
Administration, 400 Seventh Street, SW,
Washington, DC 20590. Mr. Glancy can
be reached by telephone at (202) 366—
2992 or by fax at (202) 366- 3820.

SUPPLEMENTARY INFORMATION:
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B. Regulatory Flexibility Act.
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E. Civil Justice Reform.

X. Comments.
I. Overview and Summary

While air bags are providing
significant overall safety benefits,
NHTSA is very concerned that current
designs have adverse effects in some
situations. Of particular concern,
NHTSA has identified 21 relatively low
speed crashes in which the deployment
of the passenger-side air bag resulted in
fatal injuries to a child. NHTSA believes
that these children would not have died
if there had been no air bag.

All of these deaths occurred under
circumstances in which the child’s
upper body was very near the air bag
when it deployed. The children
sustained fatal head or neck injuries, as
a result of the deploying air bag. Six of
these deaths involved infants in rear-
facing child seats, where the infant’s
head was located very near the
instrument panel and the air bag. The 15
other children appear to have been
unbelted or improperly belted (e.g.,
wearing only the lap belt with the
shoulder belt behind them) at the time
of the crash. During pre-impact braking,
these children slid or leaned forward so
that they were too close to the
instrument panel and air bag at the time
of deployment.

The most direct solution to the
problem of child fatalities from air bags
is for children to be properly belted and
placed in the back seat. This
necessitates increasing the percentage of
children who are properly restrained by
child safety seats and improving the
current 67 percent rate of seat belt usage
by a combination of methods, including
the encouragement of State primary seat
belt laws. The most direct technical
solution to the problem of child
fatalities from air bags is the
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development and installation of smart
passenger-side air bags that
automatically protect children from the
adverse effects that can occur from close
proximity to a deploying bag. However,
until these smart air bags can be
incorporated in production vehicles,
behavioral changes based on improved
information and communication of
potential hazards and simpler, manually
operated technology appear to be the
best means of addressing child fatalities
from air bags.

To partially implement these tentative
conclusions, NHTSA is proposing the
following for passenger cars and light
trucks whose passenger-side air bag
lacks smart capability: (1) To require
new, enhanced warning labels; and (2)
to permit manual cutoff switches for the
passenger-side air bags (to accommodate
parents who need to place rear-facing
child seats in the front seat). By limiting
the labeling requirement to vehicles
without smart air bags, NHTSA hopes to
encourage the introduction of those air
bags as soon as possible. For purposes
of this notice, NHTSA considers smart
passenger-side air bags to include ones
designed so that they automatically
avoid injuring the two groups of
children shown by experience to be at
special risk from air bags: infants in
rear-facing child seats, and children
who are out-of-position (because they
are unbelted or improperly belted) when
the air bag deploys.

The agency is also proposing to
require vehicles and rear-facing child
seats to bear new, enhanced warning
labels. The proposed labels would warn
that unbelted children and children in
those child seats may be seriously
injured or killed by the passenger-side
air bag.

This notice discusses other issues
relating to the introduction of smart
passenger-side air bags. NHTSA is
requesting comments on whether to
assure the timely introduction of those
air bags by requiring their installation,
and if so, by what date. As an
alternative, the agency is also requesting
comments on whether it should specify
an expiration date for the manual cutoff
switch option in order to encourage
smart passenger-side air bags.

Vehicle manufacturers and air bag
suppliers are working on an array of
systems that might qualify as smart air
bags. These systems fall into two
categories: (1) Ones which would
prevent the air bag from deploying in
situations where it might have an
adverse effect, based, for example, on
the weight, size and/or location of the
occupant, and (2) ones designed so that
they would deploy in a manner that
does not create a risk of serious injury

to occupants very near the bag, e.g.,
deploying at a slower speed when an
occupant is very near the air bag and/
or deploying less aggressively as a result
of being stowed with an improved fold
pattern.

While previous comments from
vehicle manufacturers suggest that
ultimate product development and
incorporation of most types of smart air
bags in production vehicles is a number
of years away, NHTSA is aware of one
system that apparently would
automatically protect children and that
is in production now. This system uses
a weight sensor that activates the air bag
only if more than a specified amount of
weight is present on the passenger seat.
While this technology is currently being
used to prevent the unnecessary and
costly deployment of a passenger air bag
when no passenger is present,
commenters have suggested that the
same technology could be used to
prevent deployment of the air bag when
either no passenger or only a child of
less than a specified weight (e.g., 30
kilograms or 66 pounds) is present.

While it is possible for the agency to
base a definition of smart air bags on an
automatic system incorporating a weight
sensor, NHTSA does not wish its
definition to unnecessarily limit design
choices. The agency wishes to give
manufacturers and suppliers broad
latitude in designing smart air bags and
seeks comments suggesting objective,
workable criteria that would be broadly
inclusive of technologies capable of
protecting children automatically. If
possible, smart air bags should be
defined to include any system that
automatically prevents an air bag from
injuring infants in rear-facing child
seats, and unbelted or improperly belted
children.

NHTSA recognizes that, were it to
require smart passenger-side air bags, its
leadtime decision would have to take
into consideration the differing
leadtimes for the various kinds of smart
bags under development, and the fact
that the longest leadtimes will be those
for the more advanced smart bags
potentially offering the greatest net
benefits. The agency also recognizes the
engineering challenge of incorporating
new air bag design features in the entire
passenger car and light truck fleet.

At the same time, given the growing
toll of child fatalities, and the apparent
near term availability of at least one
smart bag design (i.e., the one using a
weight sensor), NHTSA believes that it
should take steps now to encourage the
introduction of smart passenger-side air
bags as soon as possible. The agency
also believes that, as a practical matter,
the longer the time needed to develop

and implement the most advanced
smart bags, the greater the need would
be to implement interim designs that
would protect children automatically.

11. Existing Requirements for Air Bags

Under Chapter 301 of Title 49, U.S.
Code (““Motor Vehicle Safety’’), NHTSA
is authorized to set Federal motor
vehicle safety standards applicable to
the manufacture and sale of new motor
vehicles and new motor vehicle
equipment. Standard No. 208, Occupant
Crash Protection, one of the original
Federal motor vehicle safety standards
issued under this statute, has long
required motor vehicle manufacturers to
install safety belts in most vehicle types
to protect occupants during a crash.
More recently, the standard has required
manufacturers to provide automatic
protection for frontal crashes.

In establishing Standard No. 208’s
current automatic protection
requirements for passenger cars in 1984,
and later extending those requirements
to light trucks, NHTSA expressly
permitted a variety of methods of
providing automatic protection,
including automatic belts and air bags.
However, the agency included a number
of provisions to encourage
manufacturers to install air bags. These
included extra credit during the
standard’s phase-in period for vehicles
using air bags and allowing vehicles
with a driver air bag system to count, for
a limited period of time, as a vehicle
meeting the standard’s automatic
protection requirements.

Ultimately, however, consumer
demand led to the installation of air
bags throughout the new car fleet. By
the beginning of this decade,
manufacturers were developing plans to
install air bags in all of their passenger
cars and light trucks.

Congress included a provision in the
Intermodal Surface Transportation
Efficiency Act of 1991 (ISTEA) directing
NHTSA to prescribe an amendment to
Standard No. 208 to require, by the late
1990’s, that all passenger cars and light
trucks provide automatic protection by
means of air bags. The Act required at
least 95 percent of each manufacturer’s
passenger cars manufactured on or after
September 1, 1996 and before
September 1, 1997 to be equipped with
an air bag and a manual lap/shoulder
belt at both the driver’s and right front
passenger’s seating positions. Every
passenger car manufactured on or after
September 1, 1997 must be so equipped.
The same basic requirements are
phased-in for light trucks one year
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later.® The final rule implementing this
provision of ISTEA was published in
the Federal Register (58 FR 46551) on
September 2, 1993. Essentially, ISTEA
eliminated non-air bag means of
providing automatic occupant
protection because of Congress’s belief
that air bags provide the greatest level
of such protection.

The vehicle manufacturers are far
ahead of the ISTEA implementation
schedule. Nearly every 1996 model year
passenger car will be equipped with
both driver- and passenger-side air bags
as standard equipment, even though the
statutory requirement for air bags has
not yet taken effect. A large number of
model year 1996 light trucks are also
equipped with air bags.

Standard No. 208’s automatic
protection requirements, whether for air
bags or (until the provisions of ISTEA
take effect) for automatic belts, are
performance requirements. The
standard does not specify the design of
an air bag. Instead, vehicles must meet
specified injury criteria, including
criteria for the head and chest,
measured on test dummies, during a
barrier crash test, at speeds up to 30
mph. These criteria must be met for air-
bag equipped vehicles both when the
dummies are belted and when they are
unbelted. The latter test condition
ensures that a vehicle provides
‘‘automatic protection,” i.e., protection
by means that require no action by
vehicle occupants.

These requirements apply to the
performance of the vehicle as a whole,
and not to the air bag as a separate item
of motor vehicle equipment. This
approach permits vehicle manufacturers
to “tune” the performance of the air bag
to the crash pulse and other specific
attributes of each of their vehicles and

leaves them free to select specific
attributes for their air bags, such as
dimensions, actuation time, and the
like.

111. Agency Monitoring of Air Bag
Effectiveness

NHTSA has been monitoring the real
world performance of air bags,
including any adverse effects, for more
than a decade. NHTSA published an
Evaluation Plan for front-seat occupant
protection in January 1990 (55 FR 1586;
January 17, 1990), which calls for
periodic interim analyses of their
effectiveness. A final evaluation of
effectiveness will not be possible until
after air bags have been standard
equipment for some time on high
production volume cars. An Interim
Evaluation Report, including analyses of
fatality and injury reductions, was
published in June 1992. The agency also
submitted Reports to Congress on this
subject in November 1992 and February
1996.

In evaluating air bag effectiveness, it
must be remembered that air bags are
supplemental restraints. Therefore, the
agency has long emphasized in
information provided to the public that
the presence of an air bag does not mean
it is less important for occupants to use
their safety belts. The safety belt, which
provides protection in all kinds of
crashes, is the primary means of
occupant restraint. Air bags only work
in frontal crashes.

The agency’s studies of air bag
effectiveness conclude that current air
bags are approximately 30 percent
effective in reducing fatalities in pure
frontal crashes (12 o’clock impacts),
and, looking at all impacts, air bags
reduce fatalities by 10 percent. These
fatality effectiveness estimates are with

safety belts “‘as used;” that is, they are
a comparison of fatality rates in cars
with and without air bags regardless of
whether the safety belt was used.

Air bags reduce the likelihood of
injury to an occupant’s head, neck, face,
chest, and abdomen, in frontal crashes,
compared to the injuries received when
only a lap/shoulder belt is used. Injuries
to these parts of the body are much
more likely to be life threatening. An air
bag combined with a lap/shoulder belt
reduces the injury risk to these parts of
the body by 59 percent compared to 47
percent for manual lap/shoulder belts
alone. These analyses also show that
driver-side air bags can be associated
with increased risk of arm injury.
NHTSA is conducting additional
analyses and research to further address
these issues.

Almost all of the experience in
evaluating air bag effectiveness has been
based on driver-side air bags. The
number of passenger-side air bags has
been too small to conduct statistically
significant evaluations of their life-
saving benefits. As the dual air bag fleet
continues to grow, such studies will
become possible. Currently, only
anecdotal information, located and
developed by NHTSA'’s Special Crash
Investigation program, is available on
passenger-side air bags.

Although the safety benefits of air
bags are documented, there are
situations in which air bags can have
adverse effects. As more vehicles have
been equipped with air bags, these
effects have become better known to
researchers. The table below shows, in
no particular order, the types of
situations in which the agency has some
information suggesting that there may
be a risk of serious injury to vehicle
occupants from the air bag.

Group affected

Seating position of primary risk

Probable cause of problem

Unrestrained Small Statured and/or
Older People.

Infants in Rear-Facing Child Seats

Children Unrestrained in Front
Seat.

Qut-of-Position Occupants .............

Persons with Disabilities

Persons Experiencing Extremity In-
juries.

Driver Position

Passenger Position ...........cccoccee.n.
Passenger Position .........cccccccveennn.

Driver and Passenger Position ......
Driver Position

Driver and Passenger Position ......

Proximity to Air Bag at Time of Deployment.

Proximity to Air Bag at Time of Deployment.
Proximity to Air Bag at Time of Deployment.

Proximity to Air Bag at Time of Deployment.

Proximity to Air Bag at Time of Deployment; Adaptive Equipment be-
tween Air Bag and Driver; Safety Features in Vehicle Must be
Modified to Accommodate Adaptive Equipment.

Unknown; Under Study.

As shown on this table, the risks of
adverse effects from air bags primarily
relate to occupants who are very near

1 At least 80 percent of each manufacturer’s light
trucks manufactured on or after September 1, 1997
and before September 1, 1998 must be equipped

the air bag at the time of deployment. As
of June 1996, NHTSA'’s Special Crash
Investigation program had identified 18

with an air bag and a manual lap/shoulder belt.
Every light truck manufactured on or after
September 1, 1998 must be so equipped.

minor to moderate severity crashes

where the deployment of the driver-side

air bag resulted in fatal injuries to the
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driver. Fourteen out of 18 of these
drivers appear to have been
unrestrained or out-of-position
(slumped over the wheel) at the time of
the crash. In addition, the National
Accident Sampling System has
identified five high speed crashes where
the driver sustained fatal injuries
attributable to the air bag. However, due
to the high speed of the crash, fatal
injuries might have occurred in the
absence of the air bag.

As of June 1996, NHTSA's Special
Crash Investigation program had
identified 21 crashes in which the
deployment of the passenger-side air
bag resulted in fatal injuries to a child.
Six of these deaths were to infants in
rear-facing child seats. The 15 other
children appear to have been
unrestrained or improperly restrained
(e.g., wearing only the lap belt with the
shoulder belt behind them) at the time
of the crash. All of these cases involved
pre-impact braking. This combination of
no, or improper, belt use and pre-impact
braking resulted in the forward
movement of the children such that they
were close to the instrument panel and
the air bag system at the time of the
crash and the deployment of the air bag.
Because of this proximity, the children
appear to have sustained fatal head or
neck injuries from the deploying
passenger-side air bag.

IV. Actions by NHTSA to Improve Air
Bag Safety

As noted above, looking at all crashes,
air bags reduce fatalities by
approximately 10 percent. This occurs
because of their high effectiveness in
purely frontal crashes, where they also
reduce the likelihood of injury to an
occupant’s head, neck, face, chest, and
abdomen.

NHTSA is extremely concerned,
however, about deaths caused by air
bags. Moreover, the agency recognizes
that, if there is no change in occupant
behavior or in the technology of air
bags, injuries and fatalities such as those
described in the preceding section will
increase as the number of vehicles
equipped with air bags increases.

For air bag-equipped vehicles already
on the road or being produced in the
near future, behavioral changes
comprise the most realistic hope for
improvement and would bring the most
immediate benefit. The agency has
taken a number of steps in the past to
warn drivers of the potential adverse
effects caused by air bags, and how
those effects can be minimized or
eliminated. Moreover, NHTSA is
intensifying its efforts in these areas.

In December of 1991, NHTSA issued
a Consumer Advisory warning owners

of rear-facing child seats not to use such
a restraint in the front seat of a vehicle
equipped with a passenger air bag. This
warning was based on preliminary
results of testing regarding this problem.
At that time, no casualties to infants had
occurred. Since that time, NHTSA has
issued at least six additional News
Releases on the subject.

In the September 1993 final rule
implementing ISTEA’s provisions
concerning air bags, NHTSA required
vehicles equipped with air bags to bear
labels on the sun visors providing four
specific cautions, including a statement
not to install rearward-facing child seats
in front passenger positions, and
advising the occupant to see the owner’s
manual for further information and
explanations. The sun visor label
requirement became effective on
September 1, 1994, and the owner’s
manual requirement became effective on
March 1, 1994.

On February 16, 1994, NHTSA
published in the Federal Register a final
rule amending Standard No. 213, Child
Restraint Systems, to require rear-facing
child seats manufactured on or after
August 15, 1994 to include a warning
against using the restraint in any vehicle
seating position equipped with an air
bag. 59 FR 7643. The rule also requires
the printed instructions for such
restraints to include safety information
about air bags.

In addition, on May 23, 1995, NHTSA
published a final rule amending
Standard No. 208 to allow
manufacturers, beginning June 22, 1995,
the option of installing a manual device
that motorists could use to deactivate
the front passenger-side air bag in
vehicles in which rear-facing child seats
can only fit in the front seat. 60 FR
27233. A more complete description of
the various steps NHTSA took during
the early 1990’s to address the problem
of the interaction between rear-facing
child seats and air bags can be found in
the notice of proposed rulemaking
which preceded the May 1995 final rule.
See 59 FR 51158, 51159, October 7,
1994.

On October 27, 1995, because of the
incidence of several fatalities to
improperly restrained children in air
bag-equipped positions, NHTSA issued
a strong warning in a press release,
“SAFETY AGENCY ISSUES WARNING
ON AIR BAG DANGER TO CHILDREN.”
It “warned that children who are not
protected by a seat belt could be
seriously injured or killed by an air bag,
and in the strongest possible terms
urged parents to insist that their
children ride belted in the back seat
whenever possible.” This release
repeated prior agency warnings of the

dangers of placing a rear-facing seat in
front of an air bag, and broadened the
previous warnings to apply to older
children and even adults who may ride
unrestrained. To ensure that infants and
children ride safely, with or without a
passenger-side air bag, this warning and
advisory urges care givers to follow
three “rules”:

* Make sure all infants and children
are properly restrained in child safety
seats or lap and shoulder belts for every
trip.

¢ The back seat is the safest place for
children of any age.

 Infants riding in rear-facing child
safety seats should never be placed in
the front seat of a vehicle with a
passenger-side air bag.

On November 9, 1995, NHTSA
published a request for comments to
inform the public about NHTSA'’s efforts
to reduce the adverse effects of air bags,
and to invite the public to share
information and views with the agency.
60 FR 56554. The request for comments
focused on possible technological
changes to air bags to reduce their
adverse effects, including possible
regulatory changes, and is discussed
more fully in the next section of this
document.

Since publishing its October 1995
warning and November 1995 request for
comments, NHTSA has intensified its
efforts to educate the public about air
bag performance and the campaign to
properly restrain children. A large part
of the agency’s plan is to increase
information to the affected public
through the traffic safety community
throughout the country. With this
support, the agency will be able to
extend the reach of its safety messages
to a wider population.

A few of the agency’s many activities
include: an article in the Center for
Disease Control’s “‘Morbidity and
Mortality Weekly Report” reached the
public health community nationwide
and attracted substantial press coverage.
An article in the Food and Drug
Administration’s bulletin (circulation
1.2 million) reached all physicians. The
American Academy of Pediatrics
notified all pediatricians through its
newsletter and also issued a special
media alert. The International
Association of Chiefs of Police and the
National Sheriffs’ Association informed
all law enforcement agencies
nationwide. The agency has also
conducted a national press event for
National Child Passenger Safety
Awareness Week at the National
Automobile Dealers Association
(NADA) Convention in February 1996,
featuring a display on air bags and child
safety information.
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To expand public education even
further, a recent National Conference,
“Safety Belts, Air Bags, & Passenger
Safety: A Call to Action,” was held in
January 1996, in partnership with the
National Safety Council to develop a
plan to inform the public about the
potential dangers of air bags to
unrestrained and improperly restrained
occupants. Of main concern was the
need to immediately increase the proper
use of safety restraints by children and
adults.

NHTSA believes national safety belt
use rates can be increased significantly
beyond the current national average of
67 percent. The agency knows, for
example, from its own research and
demonstration efforts and the efforts of
the insurance and automobile
industries, that three ingredients are
essential to increasing safety belt use:
(1) strengthening current state safety
belt use laws to allow for primary
enforcement; (2) implementing periodic,
highly visible enforcement programs in
the states so that the public will know
these laws are important and are being
enforced; and (3) conducting public
information and education programs to
reinforce these efforts and alert the
public to the dangers of riding
unrestrained or improperly restrained.

On May 21, 1996, Secretary of
Transportation Federico Peha
announced the formation of a coalition
of automobile manufacturers, air bag
suppliers, insurance companies, safety
organizations, and the Federal
government to prevent injuries and
fatalities which may be inadvertently
caused by air bags, especially to
children. Coalition members pledged
almost $10 million to pursue a three-
point program:

« An extensive national effort to
educate drivers, parents and care-givers
about seat belt and child safety seat use
in all motor vehicles, with special
emphasis on those equipped with air
bags.

¢ A campaign to convince states to
pass “‘primary’’ seat belt use laws.

¢ Activities at state and local levels to
increase enforcement of all seat belt and
child seat use laws, such as increased
public information and use of belt
checkpoints.

V. November 1995 Request for
Comments

As indicated in the preceding section,
NHTSA published a request for
comments in November 1995
concerning the need to reduce the
adverse effects of air bags. The request
for comments in particular sought
information about possible
technological changes to air bags to

reduce the adverse effects, including
possible regulatory changes.

The request for comments noted the
agency’s belief that, for vehicles
manufactured far enough in the future
to incorporate significant design
changes, there will be technological
enhancements available that could
minimize the adverse effects of air bags.
NHTSA noted that the vehicle
manufacturers and air bag suppliers are
working on “‘smart bags,” which could
include advanced technologies for
occupant sensing, phased deployment
of air bags, and so forth. These
technologies will be able to perform a
number of functions, including
preventing air bag deployment when
they sense that an occupant is too close
to the point of deployment, inflating the
air bag at different speeds according to
the severity of the crash, and preventing
the passenger-side air bag from
deploying when that seat is not
occupied. NHTSA stated that, based on
discussions with suppliers and vehicle
manufacturers, it anticipates these types
of smart bags will eventually be widely
incorporated into production. The
agency indicated that it will step up its
monitoring of manufacturer efforts to
develop and use smart bags, the
technologies being explored, the
practicability and reliability of smart
bag systems, and the timetables for
availability of smart bag systems.

NHTSA recognized that while it
anticipates that these smart bag systems
will substantially reduce adverse effects
of air bags in the relatively near future,
this still leaves the question of what can
be done in addition to public education
for the near future. NHTSA stated that
manufacturers may be able to make
adjustments to existing air bag system
designs, and, further, that the agency
may make temporary adjustments to its
regulations if it is shown to be
appropriate to enable manufacturers to
reduce any adverse effects during this
period.

In the notice, NHTSA noted that Ford
has requested that the agency reduce
Standard No. 208’s unbelted test speed
from 30 mph to 25 mph. According to
Ford, this change would permit it to
produce less aggressive air bags, thereby
reducing air-bag induced injuries. The
agency requested comments on a
detailed technical assessment of the
issues raised by Ford’s request.

NHTSA also asked a number of
specific questions in the following
subject areas: field experience with air
bags, crash sensing, air bag inflators, air
bag designs, proximity considerations,
near-term considerations, future plans,
obstacles to near- and long-term plans,

and air bag issues related to persons
with disabilities.

NHTSA stated that it hoped that its
request for comments would help the
agency obtain the information needed to
make reasoned decisions about whether
some regulatory changes are appropriate
for the interim period, whether some
relatively simple technological fixes are
available to reduce adverse effects until
smart bags become a reality, or whether
other activities, such as consumer
information, offer the best chance of
effectively reducing these adverse
effects.

VI. Summary of Comments

NHTSA received more than 50
comments, totaling over 1600 pages of
text, from auto manufacturers,
manufacturer organizations, suppliers of
air bags and other automotive
equipment, insurance companies,
consumer groups, medical groups,
research organizations, other
government agencies, and private
individuals. NHTSA has carefully
analyzed the information provided in
the comments, and its proposals are
based on this analysis and agency
research. In addition, the agency has
held meetings with several vehicle
manufacturers, air bag suppliers,
consumer and insurance groups, and
other associations. This section provides
a summary of the most significant
comments, focusing on those related to
possible regulatory changes. For
purposes of brevity, the summary cites
representative comments.

A. Smart Bags

Commenters generally confirmed that
vehicle manufacturers and air bag
suppliers are developing smart air bags
that would incorporate advanced
technologies such as variable inflation
rates, occupant seat sensors, proximity
detection/sensing, dual or multi-stage
inflators/sensors, dual or variable
venting, and the like. However, it was
not clear from the comments how
quickly these various technologies will
be introduced into production vehicles.

Ford, for example, stated that it
expects these advanced air bag
technologies to be incorporated
gradually during the first half of the
next decade as new vehicle programs
are introduced. GM stated that many
technologies for automatic occupant
sensing systems are being investigated,
but that no supplier has yet
demonstrated a *‘production-ready”’
system. According to GM, once
production-feasible systems are
available, at least two years of further
development to achieve reliability levels
demanded by the public will be
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required to integrate and validate in a
vehicle.

Mercedes identified a possible short
term solution for children. That
company noted that it already uses a
pressure sensitive mat in the passenger-
side seat of some vehicles to deactivate
the passenger-side air bag when the seat
is unoccupied. Mercedes stated that if
the recognition threshold for the system
was increased to 66 pounds, the
passenger air bag would not deploy for
children up to this weight sitting in that
seat or for rear-facing child seats with
infants. That company stated that such
a decision could not be made by a
vehicle manufacturer alone, and would
be possible only in compliance with a
Federal regulation.

B. Tag Systems

Several commenters addressed the
possibility of using rear-facing child seat
detection “‘tag” systems. Such systems
would deactivate the air bag when they
detect a rear-facing child seat equipped
with a special tag. Several suppliers are
working on tag concepts, and Mercedes-
Benz (Mercedes) and BMW expect to
introduce such a feature in Europe for
model year 1997. Toyota stated that
standardization of tagging methods, as
well as requirements for the same,
would need to be mandated by the
government or an appropriate
institution. GM cited a number of issues
surrounding the use of a tag system,
including the need for special tagged
rear-facing child seats, the use of
untagged rear-facing child seats,
retrofitting of existing rear-facing child
seats with tags, potential for multiple
tag technologies, and availability of
tagged rear-facing child seats at low
volume for used vehicles once tag
systems are superseded.

C. Improvements to Labeling

Nine commenters expressly addressed
labeling and other public information
activities in their comments. These
commenters included the National
Automobile Dealers Association, the
American Association of Motor Vehicle
Administrators, the National
Association of Pediatric Nurse
Associates and Practitioners, the
Shriners Hospital—Cincinnati Unit, the
Automotive Occupant Restraints
Council (which represents both
manufacturers of air bags and
manufacturers of safety belts), and
several members of the public. All the
commenters that addressed this subject
suggested that the current labels should
be studied to see if the safety
information could be conveyed more
effectively to the American public. As
part of its comments, the National

Transportation Safety Board submitted
its November 2, 1995 Safety
Recommendation that NHTSA develop
and implement a highly visible
multimedia campaign to advise the
public how to minimize the risks of air
bag-induced injuries to children.

D. Manual Cutoff Switches

Commenters addressed a number of
issues related to manual cutoff switches,
including whether the current option for
manual switches should be extended for
a longer period of time, to more
vehicles, and to air bags on the driver
side.

Several commenters, including Ford,
GM, Toyota, and air bag manufacturer
TRW, stated that the agency should
permit passenger-side manual cutoff
switches for a longer period of time. GM
also requested that the option for
manual cutoff switches be extended to
all vehicles. Subsequently, in a petition
for rulemaking dated June 24, 1996, GM
formally petitioned NHTSA to allow
manual cutoff devices indefinitely.

Ford stated that it considers the
manual cutoff switch to be an interim
solution until technology can provide a
better solution that is not as dependent
on operator activation. That company
stated that it would support an
extension of the time period during
which manual cutoff switches are
permitted, but its goal is to adopt
automatic passenger air bag deactivation
along with other technological
approaches to mitigate the injury risk
from aggressive air bag inflation.

Some advocates of extending cutoff
switches indicated that placing a rear-
facing child seat in the front seat of a
vehicle is sometimes necessary for
medical reasons. For example, the
parents of an infant with medical
problems commented that those medical
problems require them to be able to
monitor the child and that cannot be
done with the child in the back seat.
The National Association of Pediatric
Nurse Associates & Practitioners
submitted a comment identifying a
number of medical conditions for which
infants would need to be monitored
closely, which would require those
children to be transported in the front
seat.

Toyota stated that, assuming the
consumer understood the existence and
operation of a manual cutoff switch, and
correctly used the switch only to disable
the air bag when a rear-facing child seat
is installed in the front passenger
position, it believes that this is the most
effective measure at the moment.

Several commenters expressed
concerns about extending the option for
manual cutoff switches. The Insurance

Institute for Highway Safety (IIHS)
stated that it strongly opposes changing
Standard No. 208 to allow the
indiscriminate installation of manual
switches in vehicles equipped with
passenger air bags to address the
problems of rear-facing child seats or
unrestrained child passengers.
According to IIHS, parents or guardians
who allow their children to ride
unrestrained in vehicles are the least
likely group to use a switch correctly,
and this clearly would not be an
effective solution to the problem. IIHS
stated that the agency should facilitate
coordination among restraint and auto
manufacturers to encourage the quick
adoption of technologies that reliably
detect rear-facing child seats in the front
passenger seat and temporarily
deactivate the passenger air bag,
modifying Standard No. 208 as
appropriate to encourage these
technologies.

Advocates for Highway and Auto
Safety (Advocates) stated that the major
benefits of air bags can only be achieved
when air bags are fully operational and
are available to function as passive
restraints during all hours of operation.
For this reason, it strongly opposes any
general application of an on/off switch
for air bags.

Chrysler stated that even if the agency
were to modify Standard No. 208 to
permit the extended use of manual
cutoff switches for air bags, it would be
concerned with the potential for user
error in setting, or remembering to set
such switches.

E. Other Issues

Commenters addressed many other
issues. These issues included possible
regulatory changes to permit or facilitate
less aggressive air bags, raising the
threshold speed at which air bags
deploy, special issues faced by persons
with disabilities, and various possible
changes to air bag and vehicle designs
to reduce air bag aggressivity.

With respect to possible regulatory
changes, several changes were
discussed, but none represented a
consensus position. A number of
commenters, including many vehicle
manufacturers (Chrysler, Ford, BMW,
Volkswagen, Porsche, and Toyota), an
air bag supplier (Autoliv Development
AB), and IIHS, expressed support for
Ford’s recommendation to reduce the
test speed for the unbelted test from 30
mph to 25 mph. These commenters
stated that this change would allow an
approximate 30% reduction in the
kinetic energy required in the air bag
system, and that lower kinetic energy in
the air bag would lower the risk of air
bag- induced injuries to vehicle
occupants.
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Other vehicle manufacturers had
different views on the Ford
recommendation. GM commented that it
agreed with the theory of the Ford
recommendation and said that it was
“directionally correct.” However, GM
said that it has not been shown that a
reduction in the unbelted test speed to
25 mph would allow manufacturers to
reduce the Kinetic energy in air bag
systems enough to influence the actual
frequency of air bag-induced injuries to
vehicle occupants. Nissan went further,
saying that it would not anticipate any
major changes in air bag deployment
specifications because of a reduction in
the unbelted test speed from 30 to 25
mph. Nissan suggested that the unbelted
test speed would have to be reduced to
20 mph to reduce the risk of air bag-
induced injuries in the real world.

NHTSA also sought comment on
another possible way of permitting or
facilitating less aggressive air bag
designs. This approach would raise the
chest deceleration limits during
unbelted testing from the current 60 g
limit to 80 g’s. NHTSA indicated that
recent biomechanical data suggest that
the human tolerance to acceleration for
serious chest injury may be higher for
air bags than for belts, because the air
bag delivers a more broadly distributed,
uniform loading to the chest than does
a safety belt. BMW enthusiastically
supported this concept but suggested
the limit be raised to 75 g’s. If this were
done, BMW said it would attempt to
recertify all of its vehicles with less
aggressive air bags within one year.

Other commenters were less certain
about this approach. GM said an 80 g
limit would not appear likely to permit
any appreciable reduction in inflator
output, so GM doubted it would reduce
significantly the potential for air bag-
induced injuries. Ford said such a
change might permit reductions in air
bag aggressivity, but to a much less
significant extent than the Ford
recommendation. Chrysler stated that it
could not comment on an 80 g limit
because it had no data to analyze the
effects of such a change.

In a presentation to the agency and
supplemental comment submitted after
the comment closing date, GM
suggested an alternative regulatory
change that it argued would be effective
at reducing air bag-induced injuries. GM
suggested keeping the unbelted testing
speed at 30 mph, but adopting a crash
pulse to better reflect the crash pulse in
real world crashes and using a sled test
for unbelted testing.

No manufacturer argued that
downloading air bags would solve the
adverse effects associated with children.
GM provided the results of a depowered

air bag inflator study. Based on that
study, GM concluded that depowered
inflators are “‘directionally correct,” but
that deactivation is needed to meet
injury assessment reference values for
passengers who are at or near the
instrument panel, particularly children
due to lower injury tolerance.

Not all commenters believed that
Standard No. 208 should be changed.
Takata Corporation (Takata), an air bag
manufacturer, argued that restraint
system technology that has recently
become available, combined with
further improvements that are
scheduled to be available within the
next 24 months, will significantly
reduce air bag injuries without the need
for any changes to Standard No. 208.
Takata stated that it is concerned that
the process of developing improved
technology to eliminate air bag injuries
will be delayed if Standard No. 208 is
changed in response to the present
concerns.

Advocates opposed reducing
Standard No. 208’s unbelted test speed.
That organization stated that there are
several flaws in the Ford
recommendation. According to
Advocates, altering the inflation rate of
air bags may only address a portion of
the problem, may not make any
difference at all, or may even create
other safety concerns. Advocates also
stated that the Ford recommendation is
based entirely on static computer
modeling that is limited to a single
variable, air bag inflator rise rates, and
that the recommendation is modeled on
only an adult driver. Advocates stated
that NHTSA should be reluctant to
predicate major regulatory changes on
anything less than clear and convincing
evidence that a modification will
improve safety.

NHTSA also asked for comments on
increasing the minimum vehicle speed
at which an air bag deploys, a change
the agency said could be made relatively
quickly. The agency believes that an
increase in the deployment threshold
would yield a decrease in the number of
air bag deployments and, therefore, a
decrease in the number of air bag-
induced injuries.

The comments did not reflect any
consensus on this approach either.
Volkswagen commented that an
increase in the deployment threshold
would be feasible. GM, however,
commented that until further analyses
are completed, it is not apparent that
raising the deployment threshold is
necessarily directionally correct. GM
stated that its general approach to crash
sensing is the result of its goal to deploy
air bags only when they are likely to
reduce the potential for serious injuries,

and that major facial bone fractures are
regarded as serious injuries and are
typically the deciding factor in
establishing the upper limit deployment
threshold. Chrysler suggested that
raising the deployment threshold might
result in fewer deployments but more
aggressive deployments when the air
bag was triggered later in the crash
event.

VII. Proposal

A. Summary

As discussed earlier in this notice,
NHTSA is taking a number of different
steps to address the adverse effects of air
bags. The agency is initially
emphasizing reducing the adverse
effects associated with children.

The most direct solution to the
problem of child fatalities from air bags
is for children to be properly belted and
placed in the back seat. This
necessitates increasing the percentage of
children who are properly restrained by
child safety seats and improving the
current 67 percent rate of seat belt usage
by a combination of methods, including
the encouragement of State primary seat
belt laws. The most direct technical
solution to the problem of child
fatalities from air bags is the
development and installation of ““smart
air bags” that protect children
automatically from the adverse effects
that can occur from close proximity to
a deploying bag. However, until these
smart air bags can be incorporated in
production vehicles, behavioral changes
based on improved labeling and
simpler, manually operated technology
appear to be the best means of
addressing child fatalities from air bags.

Ultimately, NHTSA expects that smart
passenger-side air bags will be installed
in passenger cars and light trucks. In the
meantime, vehicles without smart
passenger-side air bags would be
required to have new, attention-getting
warning labels and permitted to have a
manual cutoff switch for the passenger-
side air bag. The labeling requirement
would be limited to vehicles without
smart air bags. NHTSA believes this
limitation will encourage the
introduction of those air bags as soon as
possible. In addition, rear-facing child
seats would be required to have new
warning labels.

More specifically, NHTSA is
proposing, for passenger cars and light
trucks whose passenger-side air bag
lacks smart capability, to (1) require
new, enhanced warning labels; and (2)
permit manual cutoff switches for the
passenger-side air bags (to accommodate
parents who need to place rear-facing
child seats in the front seat). The agency
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is also proposing to require rear-facing
child seats to bear new, enhanced
warning labels. The proposed vehicle
and rear-facing child seat labels would
warn that unbelted children and
children in those child seats may be
killed by the passenger-side air bag.

NHTSA is requesting comments on
whether, and if so on what date, to
require smart passenger-side air bags
that automatically prevent the air bag
from injuring the two groups of children
that experience has shown to be at
special risk from air bags: children in
rear-facing child seats, and unbelted or
improperly belted children.
Alternatively, the agency is also
requesting comments on whether it
should endeavor to encourage smart
passenger-side air bags by specifying an
expiration date for the manual cutoff
switch option.

B. Defining Smart Air Bags

Since the presence of a smart
passenger-side air bag would obviate the
label requirement, and since NHTSA is
seeking comments on whether to require
smart passenger-side air bags, it is
necessary to define smart bags, e.g.,
specify appropriate tests and
performance requirements. For purposes
of this rulemaking, NHTSA is seeking to
define smart passenger-side air bags
sufficiently broadly to include any
system that automatically prevents an
air bag from injuring the two groups of
children that experience has shown to
be at special risk from air bags: infants
in rear-facing child seats, and unbelted
or improperly belted children. At the
same time, NHTSA would like to
accomplish this goal without increasing
the risks to those who would benefit
from an air bag.

Vehicle manufacturers and air bag
suppliers are working on a number of
different systems which might qualify
under appropriate criteria. These
systems fall into two categories: (1) ones
which would prevent the air bag from
deploying in situations where it might
have an adverse effect, based, for
example, on the weight, size and/or
location of the occupant, and (2) ones
designed so that they would deploy in
a manner that does not create a risk of
serious injury to occupants very near
the bag, e.g., deploying at a slower
speed when an occupant is very near
the air bag and/or deploying less
aggressively as a result of being stowed
in an improved fold pattern.

NHTSA is seeking comments whether
the following categories of passenger air
bags would be considered smart air
bags:

(1) the passenger-side air bag system
incorporates an automatic means (e.g., a

weight sensor) to ensure that the air bag
does not deploy when a mass of 30 kg
or less is present on the front passenger
seat (thus ensuring that the air bag
would not deploy when either of the
two specially at-risk groups of children
are present; i.e., when that seat is
occupied by an infant in a rear-facing
child seat or an unbelted child weighing
less than 30 kg);

(2) the passenger-side air bag system
incorporates other automatic means
(e.g., an occupant size or proximity-to-
dashboard sensor) to ensure that the air
bag does not deploy when an infant in
a rear-facing child seat or an unbelted or
improperly belted child is present in the
front passenger seat; and

(3) the passenger-side air bag designed
to deploy when an infant in a rear-
facing child seat or to an unbelted or
improperly belted child is present, but
does so in a way that is not dangerous
to the child.

All of these categories are reflected in
the proposed regulatory text as
obviating the label requirements and the
permissive manual cutoff switch option.
However, specific language is only
proposed for the first category. See
proposed amendments to S4.5.5(a).
NHTSA requests comments on the most
appropriate means of expressing the
second and third categories in a manner
that permits objective identification of
qualifying air bags. See proposed
amendments to S4.5.5 (b) and (c).
NHTSA also requests comments on
appropriate test procedures for use in
determining satisfaction of the criteria
for each of the three categories of smart
air bags.

In its response to the November 1995
request for comments, Mercedes-Benz
indicated that it has a weight sensor in
the passenger seat that automatically
prevents deployment of the passenger-
side air bag unless a specified mass is
present in the seat. The purpose of this
sensor as currently employed by
Mercedes, which is set at 26 pounds, is
to ensure that the air bag only deploys
if the passenger seat is occupied.
Mercedes suggested that a possible short
term solution for addressing problems
with children would be to raise the
threshold for deployment to a higher
level, such as 30 kilograms (66 pounds)
or more. For vehicles that do not already
have such a sensor, the cost of adding
one would be about $20 to $35 per
vehicle, depending on volume,
according to Mercedes.

Since receiving Mercedes’ comment
suggesting use of a weight sensor as a
possible short-term solution for
children, NHTSA has obtained
additional information about the sensor
currently used by that company. The

agency has obtained information both
from Mercedes and from the
manufacturer of the sensor, IEE.

IEE calls its weight sensor a
‘“‘passenger presence detection system.”
According to IEE, the product has been
used by European auto manufacturers
since 1994, and one million sensors are
now in use. A representative of IEE
indicated that the sensor (which
resembles a mat) adapts easily to any
seat form or contour, and is unaffected
by user-placed seat covers or cushions.
IEE added that while the sensor is
currently designed to detect forces
greater than 26 pounds, there would be
no difficulty in designing it to detect a
different weight, such as the 66 pound
weight suggested by Mercedes. NHTSA
is placing additional information
provided by IEE in the docket.2

NHTSA notes that GM, in its June 24,
1996 petition concerning manual cutoff
switches, stated that it is reviewing and
evaluating a variety of automatic
suppression technologies, including the
one identified by Mercedes. GM stated
that “‘this concept appears feasible.”
However, GM has not completed its
analysis and is therefore ““uncertain
whether the technology can become a
production capable, highly reliable,
automatic suppression system.”

NHTSA would construe a weight
sensor as an automatic means of
preventing air bag deployment, and a
system incorporating such a sensor as a
smart air bag. Further, NHTSA has
tentatively concluded that Mercedes—
suggestion of 30 kilograms as the
threshold is appropriate. This threshold
would deactivate the air bag when a
child in a child restraint or other child
weighing less than 66 pounds was
positioned in the seat. This 30 kilogram
threshold corresponds to the weight of
a 50th percentile 10-year old and a 95th
percentile 7-year-old. However, the
threshold is far enough below the
weight of a 5th percentile adult female
(approximately 46 kilograms) to avoid
inadvertently deactivating the air bag
when a small adult is occupying the
seat.

NHTSA asks the public for comments
on this approach to deactivate the
passenger-side air bag automatically in
the presence of a child, and also on the
proposed threshold of 30 kilograms for
deactivation. The agency recognizes that

2NHTSA notes that IEE also provided
information about a “‘child-seat presence and
orientation detection system.” This is a form of tag
system. It works only with special child seats and
should not be confused with the possibility of
raising the weight threshold of the weight sensor to
66 or so pounds. The agency also notes that while
it has information about the particular weight
sensor manufactured by IEE, there may be other
suppliers of weight sensor technology.
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there are possible safety trade-offs with
this approach, since the air bag would
not deploy in the presence of some
children who might benefit from the air
bag. However, this concern must be
weighed against the number of fatalities
and serious injuries for children in rear-
facing seats and unbelted children in
the front seat. Quantitative data on these
tradeoffs are specifically requested. The
agency also requests comments on
whether a warning light should be
required to indicate when the air bag is
off.

Commenters on the November 1995
notice and NHTSA anticipate a number
of other approaches to this problem to
emerge, some more technologically
sophisticated than a seat sensor, that
would also qualify as smart air bags.

Other approaches for automatically
preventing the deployment of the
passenger-side air bag in situations
where deployment might injure
children include size sensors and
position sensors. NHTSA requests
comments on these approaches as well,
and how they might be reflected in an
objective definition of smart air bag. The
agency notes that there appear to be
particular engineering challenges in
designing a system that relies on
position-sensing alone. This is because,
in order to be effective in a pre-crash
braking situation, the system would
need to both sense a change in occupant
position and deactivate the air bag in an
extremely short period of time. NHTSA
is particularly interested in comments
on how such a system could be
evaluated in a test procedure.

Still another approach for protecting
children is the development of
passenger-side air bags that deploy in
such a manner that they do not create
a risk of serious injury to occupants very
near the air bag. These systems might
deploy at a slower speed when the
occupant is very near the air bag and/
or deploy less aggressively as a result of
being stowed with an improved fold
pattern.

Some of these more sophisticated
approaches could possibly be evaluated
using the out-of-position tests
established by the 1ISO. The ISO out-of-
position tests involve a series of tests in
which a test dummy is positioned up
against the passenger-side air bag cover.
However, the ISO tests do not include
any recommended “‘pass/fail’’ level nor
any dummy specifications.

Most of the manufacturers that
responded to the November 1995
request for comments indicated that
they use the ISO tests or some variation
of those tests to assess how well they
have reduced the risks to out-of-position
occupants with current air bag designs.

To use the ISO tests as a starting point
for a new regulatory requirement,
NHTSA must develop appropriate
criteria to assess performance in the
tests. Among other things, NHTSA must
determine appropriate tolerance levels
for the injury criteria and decide
whether additional injury criteria and/
or additional dummy sizes are needed
to assess this problem. At this time, the
agency does not have enough
information to propose any performance
criteria. The agency has initiated a
testing program described later in this
notice that will help the agency answer
this question. NHTSA is asking the
public at this time to provide relevant
child test dummy, positioning, and
injury tolerance data which could be
used to define a benign air bag.
Alternatively, NHTSA asks for
comments concerning other approaches
to developing a definition of smart air
bag that incorporates a wide range of
technologies.

The more advanced approaches to
automatic deactivation have advantages
over the simple weight sensor, because
they would presumably have fewer
safety tradeoffs and potentially reduce
adverse effects of air bags for occupants
other than children, as well as for
children.

Several commenters described a tag-
system for deactivating the passenger-
side air bag. For these tag systems, a
circuit is present in the vehicle that is
capable of deactivating the passenger-
side air bag. The circuit is accessed
either by a wire from the child restraint
or by means of a sensor that picks up
a signal (possibly magnetic) from the
child restraint. When the circuit detects
the presence of a child restraint, it
deactivates the air bag. These systems,
by themselves, would not be considered
smart air bags, because they work only
with child restraints that have a
particular piece of equipment installed
in them and there is no assurance that
such devices would be used in these
vehicles.

NHTSA also received a request for
interpretation from Porsche describing a
system that can deactivate the
passenger-side air bag when a special
rear-facing child seat is installed at the
front passenger seat. This child seat has
a special separate latch plate that can be
engaged in a buckle under the passenger
seat. When the buckle is so engaged, the
passenger-side air bag would be
deactivated. This system also would not
be considered a smart bag, because it
works only with a particular type of
child seat and because it requires an
affirmative action by the parent
(fastening the latch plate to the buckle)
to deactivate the air bag.

C. Possibility of Mandating Smart
Passenger Air Bags and Timing of a
Mandate.

A significant issue that NHTSA is
considering in this rulemaking is
whether to mandate smart passenger-
side air bags, and the appropriate date
on which the proposed requirement for
a smart passenger-side air bag would
replace the requirement for enhanced
vehicle labeling (as well as the
permissive provision for cutoff
switches).

In evaluating these issues, the agency
recognizes that leadtimes will differ for
the various kinds of smart bags under
development, and that the longest
leadtimes will be those for the more
advanced smart bags potentially offering
the greatest net benefits. The agency
also recognizes the engineering
challenge of incorporating new air bag
design features in the entire passenger
car/light truck fleet.

At the same time, given the growing
toll of child fatalities, and the apparent
near-term availability of at least one
smart bag design (i.e., the one using a
weight sensor), NHTSA believes that it
should take steps now to encourage the
early introduction of smart air bags. The
agency also believes that, as a practical
matter, the longer the time needed to
develop and implement the most
advanced smart bags, the greater the
need would be to implement interim
designs that would automatically
protect children.

NHTSA also notes that use of a weight
sensor with a threshold of 66 pounds as
an automatic means of preventing air
bag deployment is allowed now under
Standard No. 208. Mercedes indicated,
however, that without a Federal
requirement, it would not raise the
weight threshold on its system for
deactivating the air bag because of
product liability concerns.

In order to assist in deciding whether
to require smart passenger-side air bags
and, if so, when, NHTSA requests
comments on the following questions:

1. What are the costs, benefits, and
leadtime of installing smart passenger-
side air bags? Please address this
question separately for weight sensors
and other technologies.

2. To what extent will today’s
proposal result in the early introduction
of the various types of smart air bags?
NHTSA plans to use this information to,
among other things, develop better
estimates of the benefits and costs of
this rulemaking action.

3. How would vehicle manufacturer
plans differ if smart passenger air bags
were required on a date certain? In
answering this question, please address
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dates of September 1, 1998, September
1, 1999, and September 1, 2000; the
number and types of smart passenger
bags that would be installed and when;
and the extent to which manual cutoff
switches would be installed for vehicles
without smart passenger bags.

4. Taking account of the answer to
question 3, how would different dates
for requiring smart passenger air bags
affect overall benefits and costs?

5. Are product liability concerns
discouraging early introduction of smart
air bags that could result in net benefits
to children? If so, how would regulatory
action by NHTSA affect this situation?

6. Taking account of the
considerations discussed above, and any
other considerations that commenters
regard as relevant, please address
whether the agency should mandate
smart passenger air bags.

7. 1f NHTSA were to mandate smart
passenger air bags, what is the
appropriate date they should be
required?

D. New Warning Label Requirements for
Vehicles Which Lack Smart Passenger-
side Air Bags

NHTSA'’s current vehicle labeling
requirements for vehicles with air bags
require the following information,
coupled with the signal phrase
“CAUTION, TO AVOID SERIOUS
INJURY:,” to be labeled on the sun
visors:

For maximum safety protection in all types
of crashes, you must always wear your safety
belt.

Do not install rearward-facing child
restraints in any front passenger seat
position.

Do not sit or lean unnecessarily close to the
air bag.

Do not place any objects over the air bag
or between the air bag and yourself.

See the owner’s manual for further
information and explanations.

The standard allows the word
“WARNING” to be used in lieu of
“CAUTION.” In addition, the owner’s
manual must include appropriate
additional information in each of these
areas.

In establishing this requirement in
September 1993, NHTSA believed the
air bag warning label required on new
vehicles would be effective. The agency
was satisfied that the required label
identifies the four most important
factors to reduce the possibility of
adverse side effects from air bags.
Experience since that time confirms that
these four factors are the most important
things occupants should do to minimize
the risk of adverse effects from air bags.

The agency also believed that the
required sun visor label conveyed the

information to vehicle occupants clearly
and with the proper sense of its
importance. And there is evidence to
suggest that NHTSA'’s current labeling
requirements are effectively reaching
significant numbers of people. For
instance, in response to the November
1995 request for comments, the
Insurance Institute for Highway Safety
(IIHS) presented a survey which
reported that 74 percent of respondents
knew that it was unsafe to install a rear-
facing child seat at a seating position
equipped with an air bag. More than
half of these respondents indicated that
they had learned this information either
from the vehicle owner’s manual or
from the labels on the vehicle sun visor
or the child restraint.

Unfortunately, the experience with
unrestrained or improperly restrained
children and with children in rear-
facing child seats suggests that the
current air bag warning label is not
reaching enough consumers. Given this,
NHTSA wanted to explore whether
improvements to the current label could
make it even more effective.

In order to improve the current label,
NHTSA used focus groups to test the
effectiveness of several new label
designs and locations. The agency
specifically looked at three particular
types of labels that could supplement
and/or improve the current label design.
The first was a label with a picture and
words that would go on the side of the
dash panel covered by the passenger-
side front door when the door is closed
or on the door itself. With the door open
to install a rear-facing child seat, this
location should be very visible. The
International Organization for
Standardization (ISO), a group that
proposes voluntary standards, has
proposed the installation of a warning
label at this location. NHTSA is
proposing that such a label be in
addition to the current sun visor label.

The second type of label examined by
the agency was a highly visible label in
the middle of the dash panel that would
warn that the safest place for all
children was the back seat and that all
children must be restrained. NHTSA'’s
preliminary consideration of such
location is that this would attract more
attention than the current sun visor
label and therefore be more likely to
alter people’s behavior regarding
children in the front seat. This label
would also be in addition to the sun
visor label.

The third type of label examined by
the agency was a label in the current
location on the sun visor, but with
enhanced colors and graphics to attract
attention and make the message more
effective.

Based on the results of the focus
groups, NHTSA is proposing to modify
the existing labeling requirements. The
agency began its investigation of
improved labeling with two basic
premises. First, there is no label that has
been or can be designed so that every
person will act in accordance with the
warnings or instructions on the label.
Given this, NHTSA does not believe that
any label will by itself eliminate adverse
effects of air bags for children.

Instead, NHTSA used focus groups
with the aim of designing a label which
would improve substantially the
likelihood that people will read the
label and understand its message. Once
people have received the information,
the agency has to depend on them to
take the appropriate actions based upon
the label information.

Second, the literature on labeling
makes it clear that there is no single
perfect label that a safety agency such as
NHTSA could propose or should seek.
In other words, choosing a design for a
warning label is not a multiple choice
test in which there is one “‘correct”
answer and all the other choices are
“wrong.” Because the identification of
the “best” label by a subject is an
expression of personal preference, some
members of the public would react best
to one label design and other members
would react best to different label
designs. Accordingly, any pursuit of the
single “‘best” label would necessarily be
quixotic.

Again, this is why NHTSA has used
the focus groups to get guidance about
peoples’ reactions to different label
designs. The agency can now use this
information to propose labels that could
be significantly more effective than the
labels currently on vehicles and on
child seats.

The contractor’s final report on the
focus group study has been placed in
the docket for this rulemaking. What
follows is a brief overview of the study.
NHTSA'’s focus group study was
conducted in three cities in three
different regions of the country. Focus
groups were conducted in Baltimore,
MD on March 26, 1996, in Atlanta, GA
on March 27, 1996, and in Denver, CO
on March 28, 1996. All participants had
at least one child under 13, made
several trips per week with one or more
children in the car, drove at least 7,500
miles per year, were 25-45 years of age,
had no connection with the automotive
industry or with market research, and
had not participated in a focus group in
the preceding six months.

The main part of the study involved
six focus groups, each with nine people
and lasting about two hours. The
composition of the groups reflected the
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population as a whole in terms of
gender, ethnic background, and level of
education. The participants reported
driving a wide variety of vehicles,
including passenger cars, vans, trucks,
and sport utility vehicles. Of the 54
people in the groups, 18 said they had
a passenger-side air bag.

Before starting the discussions with
the focus groups, a secondary study was
conducted. Each participant was taken
one by one to a car with a rear-facing
child seat installed in the front
passenger seat. The participants were
asked to place an infant-sized doll into
the child seat, secure the buckle, and
then remove the doll from the child
seat. Prototype warning labels were
placed on the side of the child seat and
on the right end of the dashboard in the
area that is covered when the door is
closed. These labels included the colors
red and yellow, a graphic showing a
rear-facing child seat in front of a
deploying air bag with a red
international *“NO”’ slash, and the
heading ““Danger to Life!” in red letters.
The label on the child seat was 100
millimeters long and 65 millimeters
high (roughly 4 and 2% inches,
respectively). The label on the car dash
was slightly larger, at 140 millimeters
long and 65 millimeters high (roughly
5%2 and ¥z inches, respectively). After
the participants had put the doll into
and removed the doll from the rear-
facing child seat, they were given a brief
questionnaire asking if they had noticed
and could describe the two new labels.

After they had responded to that
questionnaire, the participants returned
inside for a discussion. The first half-
hour was spent discussing current
actions and beliefs regarding children
riding in cars, use of seat belts, air bags,
and awareness of any warning labels
currently in vehicles. Most of the
remaining time was devoted to
evaluating three different sets of
prototype labels, with a total of 36 labels
evaluated by these focus groups.

The results from the focus groups
were striking. A total of 66 people
participated in the exercise of installing
a doll in a rear-facing child seat to learn
if the participants noticed new, brightly
colored warning labels on the side of the
dash in the vehicle and on the side of
the child seat. These 66 people included
the 54 who were in the group
discussions and another 12 who were
invited to ensure that nine people
would be in each focus group. None of
these 66 people noticed the new label
on the side of the dash. Two of the 66
claimed to have seen the new label on
the child seat, but one did not know the
color or shape of the new label on the
child seat.

With respect to warning labels, the
focus groups generally offered the
following suggestions:

» Use colors in the label, especially
red and yellow, with black and white,
because these offer high contrast, attract
attention, make a message easy to read,
and connote danger or warning.

« Use the international “prohibited”
symbol (a red circle with a diagonal
slash) to attract attention, to convey a
warning to people who may not read
English well or at all, and to reinforce
the message for others.

* Include an illustration that shows
as clearly as possible that an inflating
air bag can injure a child.

* Include either the word
“WARNING” or “DANGER” in large,
colorful capital letters.

« Make the text as short and simple
as possible.

« State clearly and explicitly the
actions that people should take or avoid.

* Provide a reason for the actions
(e.g., “Unbelted children may be killed
or injured by passenger-side air bag”).

As a basic matter, the focus group
members identified a conflict between
label effectiveness and product
aesthetics. Group participants stated
that they generally ignored the labels in
their own vehicles and on their own
child seats. Thus, it is not surprising
that group participants felt no label
would be read unless it is very
conspicuous—with bright colors (even
“day-glo”), a large size, and a prominent
location. On the other hand, most group
participants agreed that any label
conspicuous enough to be noticed
consistently would be something of an
eyesore, and that people would not
want it in their cars. In addition, the
groups felt that warning needs to be
conveyed only once (when either the
vehicle or child seat is first delivered to
the person) and that daily reminders
from a label are unnecessary. As one
woman said, “Once | know my child
seat has to go in the back, that’s where
I’ll put it. You don’t have to tell me
again.”

Based on these results and other
information discussed above, NHTSA is
proposing a new label for child seats
and two new labels for air-bag equipped
vehicles which lack smart passenger-
side air bags, together with a revision of
the sun visor labels currently required
in these vehicles. However, the agency
is especially interested in comments
concerning other focus group, survey or
other data relevant to location, format,
color, size and number of labels, or
other factors that may affect labeling
effectiveness. For color copies of labels,
please contact Stephen R. Kratzke. (Mr.
Kratzke’s address and phone number are

provided near the beginning of this
document.)

The proposals are as follows:

1. Child Seat Labels. NHTSA
currently requires a warning to be
labeled on each child restraint that can
be used in a rear-facing position.
Specifically, S5.5.2(k)(ii) of Standard
No. 213, Child restraint Systems (49
CFR 571.213) requires:

Either of the following statements, as
appropriate, on a red, orange, or yellow
contrasting background, and placed on the
restraint so that it is on the side of the
restraint designed to be adjacent to the front
passenger door of a vehicle and is visible to
a person installing the rear- facing child
restraint system in the front passenger seat:

WARNING: WHEN YOUR BABY'S SIZE
REQUIRES THAT THIS RESTRAINT BE
USED SO THAT YOUR BABY FACES THE
REAR OF THE VEHICLE, PLACE THE
RESTRAINT IN A VEHICLE SEAT THAT
DOES NOT HAVE AN AIR BAG, or

WARNING: PLACE THIS RESTRAINT IN
A VEHICLE SEAT THAT DOES NOT HAVE
AN AIR BAG.

NHTSA notes that this location on the
side of the child restraint is where a
prototype label with yellow and red
colors and a visual with a red slash
through it was tested on the focus
groups. As mentioned above, only two
of 66 claimed to have seen this label,
and one of those two could not identify
the color of the label. Based on these
findings, NHTSA believes an enhanced
warning label in a more prominent
location is needed to better alert the
people responsible for placing children
in a vehicle.

Accordingly, NHTSA is proposing to
move and enhance the warning label
currently required on child restraint
systems. The current warning label on
the side of the child restraint would no
longer be required. Instead, a new
permanent label would be affixed to
each child restraint system that can be
used in a rear-facing position in the area
where a child’s head would rest. The
agency is proposing that the new label
be at least the size tested in the focus
groups for vehicle labels—that is, at
least 140 mm long and 65 mm high.
This new label would have a yellow
background for the text portion. On that
yellow background would first appear a
heading in red that said “DANGER!”
Under that heading, the text would
appear in black as:

DO NOT place rear-facing child seat on a

vehicle seat with air bag.
DEATH or SERIOUS INJURY can occur.

Opposite the text, this warning label
would have a pictogram showing an
inflating air bag striking a rear-facing
child seat, with a red slash through that.



Federal Register / Vol. 61, No. 152 / Tuesday, August 6, 1996 / Proposed Rules

40795

NHTSA acknowledges that a
permanent warning label on the child
seat cushion in the vicinity of the
child’s head will require changes to the
manufacturing process and increase
costs. However, the agency does not
believe that the aesthetic concerns the
focus group participants expressed
about conspicuous labels in a vehicle
apply equally to child seats. In addition,
this warning would likely be effective
because it would be targeted specifically
to the people whose dependents are at
greatest risk (persons transporting an
infant) and an audience that would be
very receptive to this warning. Further,
any cost burdens will be reduced by
eliminating the current requirement for
the warning label on the side of these
child seats.

The proposed enhanced labels for
child seats would be required on all
new child restraints that can be used in
a rear-facing position. This broad
coverage is necessary because, to the
best of the agency’s knowledge, there
are no current vehicles with passenger-
side air bags in which a rear-facing car
seat can safely be installed at the right
front passenger seat.

2. Label on Passenger-Side End of
Vehicle Dash or Door Panel. NHTSA
currently has no requirements for any
safety labels in these locations.
However, NHTSA has been
participating in the efforts of the
International Organization for
Standardization (ISO) to try to develop
a voluntary international standard for a
vehicle label warning not to place a
rear-facing child seat in a vehicle seat
with an air bag. The current proposals
feature a visual showing a rear-facing
child seat positioned in front of an air
bag, with a red slash through the visual.
The proposed location is on the
passenger-side end of the dash, which is
visible only when the passenger door is
opened. An alternative location is on
the door panel in a location that is also
visible only when the door is opened.
Based partly on this effort by ISO, a
proposal for such a label in such
locations was submitted as a draft
supplement to Regulation 94 of the
Economic Commission for Europe in
September 1995. Further, NHTSA is
aware of labels warning about air bag
hazards to rear-facing child seats on the
passenger-side end of the dash or on the
door on current Lexus, Mercedes, Saab,
and Volvo vehicles. The agency has also
been told that Nissan plans to begin
labeling their vehicles in this area to
warn against using rear-facing child
seats in front of air bags.

NHTSA notes that this location on the
side of the dash is where a prototype
label with yellow and red colors and a

visual with a red slash through it was
tested on the focus groups. As
mentioned above, none of the 66 people
participating claimed to have seen this
label. Based on this finding, NHTSA
would not propose a warning label in
this location as the only vehicle warning
label. In fact, NHTSA considered not
requiring a warning label in this
location.

Nevertheless, NHTSA is proposing to
require a label in this area, for vehicles
which lack smart passenger-side air
bags. Even though none of the 66 people
in NHTSA'’s focus groups study noticed
the label in this area, the design of the
test may have contributed to this result.
As noted before, in the focus group
exercise, the child restraint was already
installed in the car when the
participants were asked to secure an
infant-sized doll in the child restraint.
NHTSA suspects that, if the participants
instead were asked to take a child
restraint, install it in the vehicle, and
then secure the infant-sized doll in the
child restraint, some participants would
have noticed the label in the process of
placing the child restraint in the
vehicle. In addition, this area is where
an international voluntary standards
group and the Economic Commission
for Europe are proposing to place a
label. Furthermore, several vehicle
manufacturers have or will soon be
voluntarily placing a label in this area.

However, the agency believes it is
appropriate to use its focus group
results to proceed on the assumption
that a warning label in this area is not
so conspicuous that it should be a
primary means of alerting the public to
this problem. Accordingly, NHTSA has
structured its proposal so that the label
in this location is intended to remind
and reinforce the message people have
already gotten from other sources. To
this end, NHTSA is proposing that this
label be nearly identical to the label
proposed for child seats. It would be a
permanent label with the same
minimum dimensions (140 mm X 65
mm), the same yellow and red colors,
and the same content, including the
visual with the red slash through it. As
regards the location, NHTSA is
proposing to permit this label to be
installed either on the passenger-side
end of the dash or on the door panel.
NHTSA'’s focus groups provide no basis
for proposing to prefer one of these
locations over the other. NHTSA asks
for public comment on whether this
label should be required, especially
given the other labels and the focus
group findings about labels in this
location.

Only a few current vehicles offer a
manual cutoff switch for the passenger

air bag. For those vehicles that do not
offer a cutoff switch, the label on the
passenger-side end of dash or door
panel would be identical to the label
proposed for child seats. However, if the
vehicle had a manual cutoff switch for
the passenger air bag, the label would be
modified to read ““Danger! Do not place
rear-facing child seat on front seat with
air bag UNLESS the air bag is off.”” This
language is similar to the existing
language for sun visor warnings for
vehicles that have manual cutoff
switches, and should accurately inform
care givers.

3. Label on Sun Visor. As discussed
above, NHTSA currently requires for all
air-bag equipped vehicles a warning to
be placed on sun visors above each
seating position equipped with an air
bag. In addition, NHTSA requires an
‘““air bag alert label” if the sun visor
warning label is not visible when the
sun visor is in its stowed position. The
air bag alert label can either be on the
air bag cover or on the side of the sun
visor visible when the visor is in the
stowed position. To the best of the
agency’s knowledge, to date, all
manufacturers have placed the alert
label on the visible side of the sun visor.
S4.5.1(c) of Standard No. 208 provides
that this alert label on the visor must
read, “Air bag. See other side.” No
minimum size dimensions are specified
for the alert label.

The NHTSA focus groups were
specifically asked if they were aware of
any warning labels about air bags in
their personal vehicles. A few
participants said they had seen some
kind of label or sticker in their vehicles
but could not recall what the label said.
Only one person said she had noticed
several labels, had read them, and could
remember the topics of the labels. Based
on these results, NHTSA believes an
enhanced warning label on sun visors
may be needed to better alert the public.

Accordingly, NHTSA is proposing to
enhance the warning label currently
required on sun visors, for vehicles
which lack smart passenger-side air
bags. The current warning labels on sun
visors would no longer be required. In
their place, enhanced alert labels and
warning labels would be required.
Manufacturers would continue to be
permitted to provide a warning label
only, if that label is visible when the
sun visor is in its stowed position.

For the alert labels, NHTSA is
proposing to require that a new
permanent label be affixed to the side of
the visor that is visible when the visor
is in its stowed position. This label
would be required on that side of the
visor above every seating position
equipped with an air bag. This new



40796

Federal Register / Vol. 61, No. 152 / Tuesday, August 6, 1996 / Proposed Rules

label would have a black background.
On the left side of the alert label would
be the same visual proposed for the
child seat and dash/door label showing
a rear-facing child seat in front of a
deploying air bag with a red slash across
the picture. On the right side of the alert
label would be yellow letters reading
“AIR BAG WARNING.” Underneath
that warning, in much smaller yellow
letters, would appear text reading “FLIP
VISOR OVER.”

The agency is proposing that the new
alert label be at least the size tested in
the focus groups for vehicle labels—that
is, at least 140 mm long and 65 mm
high. NHTSA recognizes that this size
alert label may be larger than needed to
attract attention. Accordingly, NHTSA
specifically asks for comments on an
alert label that is 75 percent, 50 percent,
and 25 percent of the proposed size. A
75 percent label would be
approximately 4 1/8 inches long and 1
7/8 inches high. A 50 percent label
would be approximately 2 3/4 inches
long and 1 1/4 inches high. A 25 percent
label would be approximately 1 1/2
inches long and 3/4 inches high. There
is a tradeoff between the use of color
and the size of the label. Commenters
should be sure to view the colored label
when commenting with respect to size.

NHTSA recognizes that the proposed
alert label would be much larger and
more conspicuous than any labels
currently in vehicles. The agency is
sensitive to the aesthetic concerns
expressed by the focus group
participants about warning labels
detracting from the appearance of their
vehicle. However, NHTSA does not
believe the proposed label would be an
eyesore. In the focus groups, 50 of the
54 participants preferred an alert label
such as the proposed one. Moreover, to
the extent this label is not more
conspicuous than the existing alert
labels, it would not serve its intended
function of improving the effectiveness
of the sun visor labels.

For the warning label to be
permanently affixed on the other side of
the visor than the alert label (unless the
manufacturer chooses to place the
warning label on the side of the visor
that is visible when the visor is in its
stowed position), NHTSA is again
proposing a minimum size of 140 mm
X 65 mm. In the lower left corner of this
label there would be a white visual on
a black background. The visual would
be a representation of a belted occupant
in front of a deploying air bag. The
background for the rest of the label
would be yellow. In red across the top
of the label would appear a triangle with
an exclamation mark inside it followed
by the word “WARNING” in large type.

In smaller red type beneath that
heading, the phrase “‘Severe injury or
death can occur” would appear.
Beneath that, in black type, would
appear the phrase “Air bags need room
to inflate.” Beneath that, four bullets in
black type would read:

* Never put a rear-facing child seat in
the front

e Unbelted children can be killed by
the air bag

« Don’tsit close to the air bag

« Always use seat belts

Aside from using colors and visuals to
improve the existing sun visor warning,
these four proposed bullets in the
warning differ from the five bullets on
the current warning label. Two of the
five current bullets are deleted. One
current bullet says, “Do not place any
objects over the air bag or between the
air bag and yourself.”” The focus groups
strongly suggest that this current
warning is too long. In addition, the
new admonition that ““Air bags need
room to inflate”” together with the new
visual will convey the same message the
current bullet seeks to convey. The
other current bullet deleted in this
proposal is ‘“See the owner’s manual for
further information and explanations.”
Some of the focus group participants
disliked this advice, indicating they
want the label to tell them what they
need to know about these matters. There
was also some feeling that people
already knew to consult the owner’s
manual to get more information on a
vehicle problem.

This proposed label adds a proposed
bullet saying that unbelted children can
be killed by the air bag. NHTSA
acknowledges that this bullet may be
redundant of the point in red at the top
of the label that severe injury or death
can occur and the bullet at the bottom
of the label advising to “Always use seat
belts.” However, NHTSA has tentatively
concluded that it is worth specifically
highlighting the hazards to unbelted
children, given the available
information suggesting that unbelted
children as a group are particularly at
risk and given that the agency places
special weight on its responsibility to
protect children.

As was the case for the proposed label
on the passenger-side end of the dash or
door panel, the sun visor warning label
would be slightly different for vehicles
that offer a manual cutoff switch for the
passenger air bag. For vehicles with a
manual cutoff switch, the first bullet on
the label for the stowed side of the sun
visor would be modified to read ““Never
put a rear-facing child seat in the front
UNLESS the air bag is off.”

This notice proposes to carry forward
the current prohibition against sun

visors showing any other information
about air bags or the need to wear seat
belts, except for air bag maintenance
information and the utility vehicle label
required by NHTSA'’s consumer
information regulations. The agency
notes, however, that Volkswagen has
recently stated in a request for
interpretation that it would be in the
interest of safety to include references to
side air bags on the sun visor label of
vehicles equipped with these devices.
The agency requests comments on
whether particular statements should be
permitted or required for vehicles with
new kinds of air bags, such as air bags
for side impact protection and, if so,
what statements.3

4. Label in the Middle of the Dash
Panel. NHTSA believes that the
proposed changes to the sun visor labels
will enhance the effectiveness of those
labels by making them more noticeable.
However, the agency has an obligation
to do all it can with labels to help
address the adverse effects of air bags in
the near term. The focus groups
generally reported that a label (though
not necessarily a permanent one) needs
a very prominent location in a vehicle
to attract attention and be read. The
middle of the dash panel is a location
that is visible to both the driver and the
passengers. It is also a location both
drivers and passengers tend to look at
since the radio and temperature controls
are generally in this area. As such, this
may be the location in the vehicle where
a label would be most likely to be
noticed and read.

On the other hand, NHTSA also must
be sensitive to the findings from the
focus groups that the public would not
want a conspicuous day-glo label
permanently in their vehicles. NHTSA
believes it has fashioned a proposal that
takes account both of the need to alert
people to adverse effects of air bags for
unbelted children and the public’s
desire that labels not become an
eyesore. NHTSA is proposing that a very
visible label be placed in the middle of
the dash of all new vehicles equipped
with air bags, if they lack smart
passenger-side air bags. However, this
label may be a removable label that
must be on new vehicles when they are
delivered to consumers but may then be

3 NHTSA asks commenters to address whether
and what cautionary statements are needed
concerning these new devices, whether such
statements can be effectively communicated by
simple additions to the sun visor label without
diluting the impact of cautionary statements about
air bags providing frontal impact protection, and
whether generic statements could be developed that
would be accurate for all air bag designs currently
under development. The agency also desires
information on what specific dangers side air bags
may pose to infants or other occupants.
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removed by consumers after they have
had a chance to read it. The agency
believes this conspicuous positioning of
the label position will get the message
out effectively to the American public as
they buy new vehicles. This
conspicuous label should also highlight
the importance of the permanent but
less conspicuous labels in the vehicle
regarding air bags when the purchaser
sees those labels.

The removable label NHTSA is
proposing would have the same
minimum dimensions as all the other
labels proposed in this notice (140 mm
X 65 mm). The top half of this label
would have a yellow background with
the phrase ““Make sure all children wear
seat belts” in red type. The bottom half
of this label would have a white
background. In black type, the bottom
half of this label would say, ‘“Unbelted
children and children in rear-facing
child seats may be KILLED or INJURED
by passenger-side air bag.”

To make the label as effective as
possible, the signal word “WARNING”
would be placed at the beginning of the
label to highlight the importance of the
message. NHTSA believes that a strong
signal word is important in this case as
a means of first attracting attention to
the serious nature of the message.

The agency specifically invites public
comments on the four types of enhanced
labels proposed above. Commenters are
urged to offer all the data of which they
are aware to support their opinions
about the relative merits of the proposed
labels compared to potential alternative
labeling schemes. Commenters are also
requested to provide information that
would help in assessing the
effectiveness of labels in changing
behavior in the intended ways.

5. Possible Sun Visor Label
Requirement for Vehicles With Smart
Passenger Air Bags.

All of the new vehicle labeling
requirements would be limited to
vehicles which lack smart passenger-
side air bags, to encourage the early
introduction of these improved air bags.
NHTSA is interested in comments on
whether any sun visor labeling
requirements should be applied to
vehicles with smart air bags. The agency
notes that the enhanced sun visor
warning label would include
information that would be important
even for vehicles with improved air
bags, such as the warning to always use
seat belts. Therefore, it could be argued
that some kind of warning label and
alert label for these vehicles should be
required. The agency therefore requests
comments on what, if any, labeling
requirements should be established for

such vehicles, with respect to content,
size, color and format.

6. Leadtime and Costs. NHTSA is
proposing to require the new or
enhanced vehicle labels for vehicles
manufactured on or after a date 60 days
after publication of the final rule. The
agency is also proposing that enhanced
labels be affixed to all child restraints
that can be used in a rear-facing position
and manufactured on or after a date 180
days after publication of the final rule.
This longer lead time for child seat
manufacturers is an acknowledgment
that these manufacturers will have to
change their manufacturing process to
include some means of permanently
labeling the padding or cushion,
something they do not do presently to
the best of the agency’s knowledge.
However, public comment is invited on
whether a shorter effective date for child
seat manufacturers would be practicable
and what the cost implications of a
shorter lead time would be.

The agency recognizes that the
proposal would provide a very short
leadtime for the vehicle manufacturers.
However, a longer delay in making some
effort to enhance warning the vehicle
occupants runs the risk of further tragic
and avoidable child fatalities. NHTSA is
also concerned that the absence of a
reminder to supplement the ongoing
public education efforts would make
those efforts less effective. Accordingly,
NHTSA proposes to find for good cause
that this change in labeling
requirements should take effect sooner
than six months after publication of a
final rule. In light of the same
considerations, the agency is providing
a slightly abbreviated comment period
of 45 days.

Even with this short leadtime,
NHTSA estimates that the cost of each
vehicle label would be between 7 and
12 cents. The combined cost of the two
new labels would therefore be between
14 and 24 cents. Adding in the cost of
the enhanced and larger sun visor label
(about one cent), the increased cost per
vehicle would be between 15 and 25
cents. The cost of an enhanced label for
child restraints is dependent upon the
type of material to which the label must
permanently adhere and the method
chosen to achieve the permanent
adhesion. Incremental costs are
estimated to range from $0.05 to $1.00
per child restraint. The public is invited
to comment on these cost estimates. If
any commenter suggests different
estimates be used, the commenter
should provide data to support its
views.

E. Manual Cutoff Switch Option for
Vehicles Which Lack Smart Passenger-
side Air Bags

As discussed above, until smart
passenger-side air bags can be
incorporated into vehicles, the proposed
improvements to the existing air bag
warning labeling requirement would
better ensure that drivers and other
occupants are aware of the dangers
posed by air bags to unbelted children
and children in rear-facing child seats
located in the front seat. Adult
occupants would ideally respond to the
label by placing a child in the back seat
and properly restraining the child, or at
the very least, by ensuring that older
children in the front seat are properly
restrained.

For rear-facing child seats, however,
proper installation in a front seat does
not address the problem, because a rear-
facing child seat should never be placed
in a seating position with an air bag.
However, some vehicles do not have
back seats, or have back seats which are
not large enough to accommodate a rear-
facing child seat.

To address this dilemma, on May 23,
1995, NHTSA published a final rule
which allowed manufacturers the
option of installing a manual device that
motorists could use to deactivate the
front passenger-side air bag in vehicles
manufactured on or after June 22, 1995,
in which rear-facing child seats can be
used in the front seat only. In addition
to the limit on the types of vehicles
which were permitted to have the
manual cutoff device, the final rule
included a number of conditions that
had to be satisfied. The manual cutoff
device had to deactivate the air bag by
means of an ignition key and require
manual reactivation of the air bag once
deactivated. The manufacturer had to
also install a warning light separate
from the air bag readiness indicator,
which would indicate that the air bag
was turned off. The light would have to
be visible to both the driver and
passenger. The manufacturer had to
include information on the manual
cutoff device in the owner’s manual.
Finally, the option was only available
for passenger cars manufactured before
September 1, 1997, and light trucks
manufactured before September 1, 1998.

As the agency now proposes
requirements to initially encourage, and
possibly require, smart passenger-side
air bags, it believes it would be
appropriate, in the meantime, to permit
manual cutoff switches for any vehicle
which lacks smart passenger air bags. In
the very short term, such devices can
accommodate parents who need to place
rear facing child seats in the front seat.
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Thus, the agency is proposing that the
option for manual cutoff switches be
extended both in time and to all
vehicles with passenger air bags that
lack smart capability.

NHTSA cited two reasons for its
decision to allow the installation of
manual cutoff devices for only a limited
period of time. First, several
commenters that were developing
automatic cutoff devices indicated that
the devices would soon be available.
Second, vehicle manufacturers were
considering more sophisticated devices
which would deactivate the air bag in a
number of appropriate situations, not
just when a rear-facing child seat is
present. The agency did not wish to
issue a regulation which could have the
unintended effect of delaying
introduction of these more sophisticated
and effective devices.

Given the fatalities which have
occurred to infants in rear-facing child
seats and to unbelted children in the
front seat, as well as the incentives that
should be created by today’s
encouragement of smart passenger-side
air bags, manufacturers have a strong
incentive to provide smart passenger-
side air bags as quickly as possible.
NHTSA notes that the option to use
manual cutoff devices is a limited
means of addressing child fatalities from
air bags, and believes that it would not
significantly reduce the overall
incentive to develop a more
comprehensive solution.

Since weight sensors are apparently
already available and in production
(albeit with a lower threshold weight),
however, the agency requests comments
on whether and how the availability of
such devices should affect its decision
on extending the manual cutoff switch
option. NHTSA requests specific
comments on how weight sensors
compare with manual cutoff switches
with respect to costs, benefits, safety
tradeoffs, and leadtime, and how the
agency should factor in the availability
of weight sensors in its decision
concerning manual cutoff switches.

NHTSA is also considering the
availability of other possible alternatives
to manual cutoff switches. It does
appear that tag system technology is
production-ready, as evidenced by the
plans of Mercedes and BMW to use this
technology in Europe in 1997. As
indicated by GM, however, there are a
number of significant issues
surrounding the use of a tag system.
These include a need to educate
parents, need for special tagged infant
seats, consequences of using untagged
infant seats, availability of tagged seats,
retrofitting of existing infant seats with
tags, potential for multiple tag

technologies, and availability of tagged
infant seats at low volume for used
vehicles, once tag systems are
superseded.

NHTSA believes that the issues
surrounding tagging are particularly
significant given manufacturer efforts to
develop advanced automatic systems
addressing a wide scope of problems.
While the agency wishes to encourage
the industry to pursue all possible
solutions to the problems of adverse
effects of air bags, it is not clear that
tagging can be effectively implemented,
on an industry-wide basis, as a short-
term interim solution until a more
comprehensive solution is developed.
The agency specifically requests
comments on this issue.

Another possible near-term
alternative includes the Porsche system.
However, the Porsche system requires
special child seats and thus raises many
of the same compatibility issues as
tagging. Also, even with a special child
seat, special buckling action is required.

The agency requests comments on
whether any other alternatives to
manual cutoff switches are currently
available.

NHTSA also requests comments on
whether it should endeavor to further
encourage smart passenger-side air bags
by specifying an expiration date for the
manual cutoff switch option and, if so,
what date. Commenters are asked to
provide a rationale for their position on
this question, and to discuss whether
particular end dates would be so early
as to possibly discourage manufacturers
from offering manual cutoff switches, or
so late as to possibly discourage early
introduction of smart passenger-side air
bags.

In proposing to permit manual cutoff
switches for any vehicles that lack smart
passenger-side air bags, NHTSA notes
that, in its earlier decision not to allow
all vehicles to be equipped with a
manual cutoff device, the agency stated:

NHTSA does not believe it should allow all
vehicles to have a manual cutoff device to
accommodate parental preference for
placement in the front seat. If any child seat
can be placed in a rear seat, that is the safest
position. 60 FR 27233, 27234.

While the latter statement is true, the
first statement deserves potential
reconsideration in retrospect. NHTSA
has tentatively concluded that there are
reasons to permit manual cutoff
switches for the passenger side of
vehicles with rear seats large enough to
accommodate rear facing child seats.

First, commenters to the November
1995 request for comments provided
information showing the agency that
placing a rear-facing child seat in the

front seat of a vehicle is sometimes a
matter of medical necessity and not
always ‘‘to accommodate parental
preference.” For example, the parents of
an infant with medical problems
commented that those medical problems
require them to be able to monitor the
child and that cannot be done with the
child in the back seat. The National
Association of Pediatric Nurse
Associates & Practitioners submitted a
comment identifying a number of
medical conditions for which infants
would need to be monitored closely,
indicating a need for those children to
be transported in the front seat. That
organization stated that approximately
two percent of all children (which
translates into about 400,000 children
under the age of 5 and close to 100,000
under the age of one) have some type of
medical condition or disability which
requires some type of nonmedical
assistive technology. Also, about 0.1
percent (or about 20,000 children under
the age of five and 5,000 infants) require
medical technology assistance such as
respirators, surveillance devices, or
nutritive assistance devices. Also, some
medical problems may be of a transitory
nature, but they may require short-term
monitoring of the infant. It is obviously
not possible for these children, or the
vehicles in which they would be
transported, to be identified in advance.

Also, the National Center for Health
Statistics reports that approximately
10% of the 4 million births in 1993 were
premature. A number of these children
and other children may have medical
conditions that require monitoring.
However, because these are a small
percentage of the total births, an
alternative to permitting manual cutoff
switches might be to permit air bags to
be deactivated in these situations, i.e.,
the agency could issue an exemption
from the general statutory requirement
in 49 U.S.C. §30122 that prohibits
manufacturers, distributors, dealers and
repair businesses from **making
inoperative” required safety equipment.
However, even assuming the agency
issued such an exemption, owners and/
or dealers might not be aware of the
exemption process, or owners might not
go to the trouble of having an air bag
deactivated, and thus risk injury to the
child. It would be much easier to
operate a manual cutoff switch. Also, if
owners did have the air bag deactivated,
the bag would not be available for any
occupants, depriving them of the added
protection an air bag offers, while a
manual cutoff switch would allow the
selective deactivation of the air bag
when appropriate. In addition, there is
the possibility that the owner would not
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have the air bag reactivated once the
child grew out of a rear-facing child
seat. For these reasons, the manual
cutoff switch appears to be a better
option to accommodate the needs of
infants who require monitoring for
medical reasons.

A second argument for permitting
manual cutoff switches is that the
instinctual desire of some parents to
keep their infants near them under their
close and watchful eye may be
sufficiently strong that it is difficult to
convince them of the safety need to
place the children in the rear seat. This
is a particular concern given the
inherent limitations of any public
education campaign or label. NHTSA
recently conducted six focus groups
(two in Lubbock, Texas and four in
Cleveland, Ohio) on public information
campaigns relating to air bags. Many
parents of children under the age of one
year indicated that they travel with the
child rear-facing in the front seat. Most
indicated that they are reluctant to place
an infant rear-facing in the rear seat,
where they cannot see the child and
will not be able to reach the child
quickly in the event of an emergency.

NHTSA is thus concerned that some
parents may decide to place a rear-
facing child seat in the front seat where
the infant can be closely monitored,
even in the presence of an air bag and
warning labels. While the agency does
not wish to encourage parents to place
children in the front seat, a cutoff
switch would enable these parents to
eliminate the risk from the air bag.

The agency notes that many
commenters to the November 1995
request for comments expressed concern
about the potential for misuse of a
manual cutoff switch. A switch could be
misused either by a driver or other
vehicle occupant deactivating the air
bag when a rear facing child seat is not
present, or because a driver simply
forgets to reactivate the air bag after
using such a restraint. In either such
instance, properly restrained occupants,
who are not at risk from the air bag, or
unrestrained adults in higher speed
crashes would not be afforded the
protection of the air bag.

As discussed in the Preliminary
Regulatory Evaluation (PRE) for this
rulemaking, NHTSA has assessed
possible benefit trade- offs associated
with a manual cutoff switch for the right
front passenger, intended to be used for
rear-facing child restraints. It appears
that there will be more benefits to
allowing a cutoff switch than losses
under reasonable assumptions of
possible misuse of the cutoff switch.
(See the PRE for a more detailed
discussion.) The agency’s educational

efforts will focus on preventing such
misuse and the agency also notes that
the requirement for an extra warning
light would reduce the possibility of
drivers forgetting to reactivate the air
bag after using a rear-facing child
restraint in the front seat. Currently, a
yellow warning light displays the
message ““AlIR BAG OFF” whenever the
right front passenger air bag is
deactivated using the cutoff switch.

Based on discussions with Ford, the
vehicle manufacturer with the largest
number of manual cutoff switches,4
NHTSA is not aware of any misuse
problems with these devices.
Nevertheless, NHTSA specifically
requests comments on whether there are
any quantitative data or other
information concerning the likelihood
of manual cutoff switches being
misused. The agency is particularly
interested in information that is derived
from the real-world experience with the
vehicles which have been produced
with manual cutoff switches.

NHTSA requests comments on the
various factors discussed above, and any
other factors commenters consider
relevant to permitting the option of
manual cutoff switches for passenger-
side air bags.

VIII. Future Agency Considerations

As discussed above, NHTSA believes
serious adverse effects of air bags can be
effectively addressed in the medium
and long term by means of changes to
the designs of air bags and other related
vehicle components. Some design
changes were discussed in the
preceding sections of this notice. This
section discusses other possible design
changes, ongoing agency efforts to
evaluate the effects of such changes, and
possible future agency regulatory
actions.

Through conducting its own research
and working with the motor vehicle
industry, NHTSA is looking for design
solutions that will be reasonable in cost
and effective in reducing the identified
adverse side effects of air bags without
creating new safety problems. To
minimize further injuries and loss of
life, the agency is seeking solutions
having as short leadtime requirements
as possible. It may be that solutions
meeting these criteria are currently
permitted by the standard. There is
already considerable flexibility under
the standard to make design changes in

4To date, NHTSA knows of only three models
utilizing cutoff switches—the model year 1996 Ford
Ranger pickup, the model year 1997 Ford F150
pickup, which was introduced in February 1996,
and the LE and SE versions of the model year 1996
Mazda B-series pickup trucks, which are equipped
with an optional passenger side air bag.

air bags. Nevertheless, it may be that the
agency would have to amend the
standard to permit the implementation
of those solutions. If it is necessary to
amend the standard, the agency’s desire
would be to amend it in a way that
minimizes the adverse side effects while
preserving the protection afforded by air
bags.

At this point, the agency does not
have enough detailed research
concerning trade-offs to determine
which design solutions will be most
effective. Before the agency can make
the necessary determinations, it will
need additional data and have to make
a variety of assessments and analyses.
The agency will examine the
alternatives that are or will be
reasonably available at reasonable cost.
It will also assess safety trade-offs
associated with each of those
alternatives. This will include assessing
how each alternative would affect the
safety of occupants of different weights
and sizes. There is a possibility that
some design changes may benefit some
groups more than others. There is even
a possibility that although some changes
may benefit some groups, they will not
benefit, or even may harm, other groups.
Finally, the agency will compare the
alternatives in terms of their relative
safety effects and costs.

The agency’s search for effective
solutions is complicated by a number of
factors. First, NHTSA is sensitive to the
possibility that to the extent that the
agency mandates solutions, its
intervention could affect the pace and
direction of industry efforts to find
effective solutions. Second, the sheer
complexity of air bag technology and
crash dynamics and the range of
different circumstances associated with
the adverse effects of air bags make it
virtually impossible to find a single
solution to the challenge of providing
the best possible protection for the wide
range of vehicle occupants. Third, the
state of the art in air bag technology and
in design choices regarding air bags is
rapidly changing. Fourth, there is no
clear emerging industry consensus to
aid the agency in identifying which
design changes will effectively address
the adverse effects while preserving the
safety benefits of air bags.

The agency has initiated a research
testing and analysis program to address
these problems. The program is being
coordinated and conducted at the
Vehicle Research and Test Center, the
agency’s in-house laboratory in Ohio.
The program’s objectives are to:

¢ Assess the performance of air bag
systems in current production vehicles
in particular crash conditions, including
the effects on out-of-position children.
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e Assess the level of improvement
possible in out-of-position performance
from changes to existing air bag
components, including downloaded air
bags, as well as newly developed pre-
production systems.

« Provide visibility for air bag-related
technology, thus promoting the rapid
adoption of newer technologies that will
help solve the out-of-position occupant
injury problem.

The immediate focus of the program
is on the passenger-side out-of-position
problem as related to children. Several
vehicle models have been selected
based upon field accident investigations
and air bag design characteristics. Both
domestic and foreign vehicles are
included in the selection. The test
conditions include four different child
positions similar to those recommended
by ISO, and represent worst case
occurrences. These tests will provide
“baseline” performance of air bag
systems when a child is an out-of-
position occupant.

NHTSA is inviting vehicle
manufacturers and air bag and
component suppliers to provide state-of-
the-art air bag systems. Systems that
show significant improvements over
baseline performance for out-of-position
children will also be tested with adult-
sized dummies in full-scale crash
conditions required in Federal
standards.

The test program will also address
other aspects of air bag safety following
the out-of-position child study. These
include out-of-position driver tests,
vehicle crash sensor testing, and testing
of advanced air bag systems. The out-of-
position driver testing will focus on
small-sized female occupants who are
sometimes injured due to the close
proximity to the steering-wheel air bag
system. Testing will continue into fiscal
year 1997.

While it is not part of the agency’s
current test program, NHTSA also
continues to be interested in whether
increasing the minimum vehicle speed
at which an air bag deploys, and
possibly having different deployment
thresholds for the unbelted and belted
conditions, may be an effective way to
reduce air bag-induced injuries.

As the agency’s test program
continues, and as it receives relevant
information from other sources, NHTSA
will continue to assess whether other
regulatory action is appropriate,
including possible action to permit or
facilitate downloading, and including
possible action to address the vehicle
speed at which air bags deploy. The
agency invites interested persons to
submit relevant information. NHTSA is
particularly interested in additional

information and analyses which address
possible safety trade-offs, and
information concerning the possible
availability of design features that could
make such trade-offs unnecessary. The
agency expects to publish a Federal
Register notice in the next few months
announcing a public meeting on these
technical subjects, reporting on its
research to date, and laying out the
issues to be addressed in the meeting.

Finally, the agency is continuing to
evaluate the special problems faced by
persons with disabilities. People with
disabilities may have problems with air
bags in addition to those that result
primarily from their proximity to the air
bag at the time of deployment. Persons
with disabilities may also face unique
problems due to the special adaptive
equipment they need to drive, or vehicle
modifications needed to accommodate
the disability. The installation of certain
adaptive equipment may require
removal of the air bag, reduce the
effectiveness of air bags by interfering
with their deployment, or cause injury
to a driver because of movement of the
device during deployment. In
September 1994, the agency issued a
consumer advisory cautioning drivers
with disabilities not to use steering
control devices mounted on a bar
installed across the steering wheel hub
(a ““spanner bar”’) of vehicles with
driver-side air bags.

NHTSA currently lacks sufficient data
to decide if air bags will pose unique
problems for people with disabilities
because of the interaction with the
special adaptive equipment. Thus, the
agency does not believe it is
appropriate, at this time, to propose
special requirements for air bags in
vehicles adapted for people with
disabilities. Nor does the agency have
enough information to make
recommendations. The agency has
started a sled testing program to
investigate the potential for injury from
steering control devices used by people
with disabilities and the possible
interaction of these devices with
deploying air bags. This testing is
scheduled to be completed by
September 1996. The agency will then
analyze the test results and take
appropriate actions.

IX. Rulemaking Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

NHTSA has considered the impact of
this rulemaking action under Executive
Order 12866 and the Department of
Transportation’s regulatory policies and
procedures. This rulemaking document
was reviewed by the Office of

Management and Budget under E.O.
12866, ‘““‘Regulatory Planning and
Review.” This action has been
determined to be “‘significant” under
the Department of Transportation’s
regulatory policies and procedures. The
action is considered significant because
of the degree of public interest in this
subject. This action is also potentially
economically significant under E.O.
12866. Should NHTSA decide to require
smart air bags in the final rule, the final
action would be economically
significant and/or major, in which case
additional public comment may be
necessary.

As discussed earlier in this notice,
NHTSA estimates that the costs of the
new or enhanced labels that would be
required by the proposed rule at
between 15 and 25 cents per vehicle.
The enhanced labels for child restraints
would add between $0.05 and $1.00 per
child restraint.

The costs of automatic cutoff devices,
or other automatic systems to prevent
injuries from bags, varies considerably,
although the agency does not have
accurate estimates of these costs. A
weight sensor may cost $20 or more; a
smart air bag system incorporating other
technologies may add $50 or more in
incremental cost; an air bag that utilizes
different fold patterns and inflators may
add very little incremental cost to the
current air bag systems. These are all
rough estimates. Comments are
requested on the costs of various
systems.

NHTSA estimates the cost of a manual
cutoff device at a little over five dollars.
Such a device would be optional, not
required.

A full discussion of costs and benefits
can be found in the agency’s
preliminary regulatory evaluation for
this rulemaking action, which is being
placed in the docket.

B. Regulatory Flexibility Act

NHTSA has considered the effects of
this proposed rulemaking action under
the Regulatory Flexibility Act. | hereby
certify that it would not have a
significant economic impact on a
substantial number of small entities.

The proposal primarily affects motor
vehicle manufacturers and child
restraint manufacturers. Almost all
motor vehicle manufacturers would not
qualify as small businesses. The agency
knows of eight manufacturers of child
restraints, two of which NHTSA
considers to be small businesses.
However, since the agency is only
proposing a minor labeling change for
child restraints, the proposed
requirements would not have any
significant economic impact.
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C. National Environmental Policy Act

NHTSA has analyzed this proposal for
the purposes of the National
Environmental Policy Act and
determined that a final rule adopting
this proposal would not have any
significant impact on the quality of the
human environment.

D. Executive Order 12612 (Federalism)

The agency has analyzed this
proposal in accordance with the
principles and criteria set forth in
Executive Order 12612. NHTSA has
determined that this proposal does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

E. Civil Justice Reform

This proposed rule would not have
any retroactive effect. Under 49 U.S.C.
30103, whenever a Federal motor
vehicle safety standard is in effect, a
State may not adopt or maintain a safety
standard applicable to the same aspect
of performance which is not identical to
the Federal standard, except to the
extent that the state requirement
imposes a higher level of performance
and applies only to vehicles procured
for the State’s use. 49 U.S.C. 30161 sets
forth a procedure for judicial review of
final rules establishing, amending or
revoking Federal motor vehicle safety
standards. That section does not require
submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

X. Comments

Interested persons are invited to
submit comments on this proposal. It is
requested but not required that 10
copies be submitted.

All comments must not exceed 15
pages in length (49 CFR 553.21).
Necessary attachments may be
appended to these submissions without
regard to the 15-page limit. This
limitation is intended to encourage
commenters to detail their primary
arguments in a concise fashion.

If a commenter wishes to submit
certain information under a claim of
confidentiality, three copies of the
complete submission, including the
purportedly confidential business
information, should be submitted to the
Chief Counsel, NHTSA, at the street
address given above, and seven copies
from which the purportedly confidential
information has been deleted should be
submitted to the NHTSA Docket
Section. A request for confidentiality
should be accompanied by a cover letter
setting forth the information specified in

the agency’s confidential business
information regulation. 49 CFR Part 512.

All comments received by NHTSA
before the close of business on the
comment closing date indicated above
for the proposal will be considered, and
will be available for examination in the
docket at the above address both before
and after that date. To the extent
possible, comments filed after the
closing date will also be considered.
Comments received too late for
consideration in regard to the final rule
will be considered as suggestions for
further rulemaking action. Comments on
the proposal will be available for
inspection in the docket. The NHTSA
will continue to file relevant
information as it becomes available in
the docket after the closing date, and
recommends that interested persons
continue to examine the docket for new
material.

Those persons desiring to be notified
upon receipt of their comments in the
rules docket should enclose a self-
addressed, stamped postcard in the
envelope with their comments. Upon
receiving the comments, the docket
supervisor will return the postcard by
mail.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles, Rubber and rubber products,
Tires.

In consideration of the foregoing, it is
proposed that 49 CFR Part 571 be
amended as follows:

PART 571-FEDERAL MOTOR VEHICLE
SAFETY STANDARDS

1. The authority citation for part 571
would continue to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117, and 30166; delegation of authority at
49 CFR 1.50.

2. Section 571.208 would be amended
by removing S4.5.4.1, redesignating
S4.5.1(e) as S4.5.1(f) and S4.5.4.2
through S4.5.4.4 as S4.5.4.1 through
S4.5.4.3, revising S4.1.5.1(b), S4.5.1(b)
through (d), and S4.5.4, and by adding
anew S4.5.1(e) and S4.5.5, to read as
follows:

§571.208 Standard No. 208, Occupant
crash protection.
* * * * *

S4.1.5.1 Front/angular automatic
protection system.

* * * * *

(b) For the purposes of sections S4.1.5
through S4.1.5.3 and S4.2.6 through
S4.2.6.2 of this standard, an inflatable
restraint system means an air bag that is
activated in a crash.

* * * * *

S4.5.1 Labeling and owner’s manual
information.
* * * * *

(b) Labels on sun visor above seating
positions equipped with an inflatable
restraint system. Except as provided in
S4.5.1(e) of this standard, each vehicle
manufactured on or after (the date 60
days after publication of the final rule
would be inserted) shall have labels
permanently affixed to both sides of the
sun visor over each front outboard
seating position that is equipped with
an inflatable restraint system. The label
on the side of the visor visible when the
visor is in the stowed position and the
label on the side of the visor visible
when the visor is in the extended
position shall conform in size, content,
color, and format to the appropriate sun
visor label shown in Figures 6a, 6b and
6c of this standard. No additional
information about air bags or the need
to wear seat belts shall appear on sun
visors, except for air bag maintenance
information provided pursuant to
S4.5.1(a) of this standard or the utility
vehicle label provided pursuant to 49
CFR 575.105(c)(1).

(c) Label on Passenger-Side End of
Dash or on Passenger-Side Door. Except
as provided in S4.5.1(e) of this standard,
each vehicle manufactured on or after
(the date 60 days after publication of the
final rule would be inserted) that is
equipped with an inflatable restraint
system for the passenger position shall
have a label permanently affixed to the
passenger-side end of the vehicle dash
or the passenger-side door. The label
shall be positioned so that it is plainly
visible and easily readable when the
passenger-side door is fully opened.
This label shall conform in size,
content, color, and format to the
appropriate passenger-side dash/door
label shown in Figures 7a and 7b of this
standard.

(d) Label in the middle of the dash.
Except as provided in S4.5.1(e) of this
standard, each vehicle manufactured on
or after (the date 60 days after
publication of the final rule would be)
that is equipped with an inflatable
restraint system for the passenger
position shall have a label affixed to the
middle of the dash. This label shall be
positioned so that it is conspicuous and
easily readable for a seated occupant in
any front designated seating position.
This label shall conform in size,
content, color, and format to the middle
of the dash label shown in Figure 8 of
this standard.

(e) (1) The labels specified in
S4.5.1(b), (c) and (d) of this standard are
not required for vehicles that have a
smart passenger air bag meeting the
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criteria specified in S4.5.5 of this
standard.

(2) A manufacturer may, at its option,
place the label specified in S4.5.1(b) of
this standard for the side of the visor
visible when the visor is in the extended
position, on the side of the visor visible
when the visor is in the stowed
position. If the manufacturer selects this
option, it need not provide a label on
the side of the visor visible when the
visor is in the extended position.

* * * * *

S4.5.4 Passenger Air Bag Manual
Cutoff Device. Passenger cars, trucks,
buses, and multipurpose passenger
vehicles which do not have smart
passenger air bags (as defined in S4.5.5
of this standard) may be equipped with
a device that deactivates the air bag
installed at the right front passenger
position in the vehicle, if all of the

conditions in S4.5.4.1 through S4.5.4.3
of this standard are satisfied.
* * * * *

S4.5.5 Smart Passenger Air Bags.
For purposes of this standard, a smart
passenger air bag is a passenger air bag
which:

(a) Provides an automatic means to
ensure that the air bag does not deploy
when a child seat or child with a total
mass of 30 kg or less is present on the
front outboard passenger seat;

(b) Provides an automatic means to
ensure that the air bag does not deploy
when [In the final rule, the agency
would include specific, broadly-
inclusive language that allows objective
identification of other deactivation
technologies (e.g., sensors of occupant
size or proximity-to-dashboard) that
would automatically prevent an air bag
from injuring the two groups of children
that experience has shown to be at

special risk from air bags: infants in
rear-facing child seats, and unbelted or
improperly belted children]; or

(c) Deploys in a manner that [In the
final rule, the agency would include
specific, broadly-inclusive language that
allows objective identification of
technologies that would automatically
prevent an air bag from injuring the two
groups of children that experience has
shown to be at special risk from air bags:
infants in rear-facing child seats, and
unbelted or improperly belted children].

* * * * *

3. Section 571.208 would be amended
by adding a new heading preceeding the
figures and new figures 6a, 6b, 6¢, 7a,
7b, and 8 at the end of the section as
follows:

Figures to §571.208

BILLING CODE 4910-59-P
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Circle and Line Red Text Yellow With

With Black Background Black Background
Artwork White With
Black Background

i || |

AIRBAG

WARNIN

FLIP VISOR OVER

’4 : 140 mm Minimum »l

Figure 6a. Sun Visor Label Visible When Visor is Stowéd.
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Label Outline Black With
Yellow Background

Bottom Text Black With

Yellow Background

Artwork White With _
Black Background Top Text Red With
, Yellow Background
rSymbol Red With Yellow Background

Air bags need room to inflate

» Never put a rear-facing child seat in the front

¢ Unbelted children can be killed by the air bag
* Don't sit close to the air bag
o ALWAYS use SEAT BELTS

_ 140 mm Minimum »‘

Figure 6b. Sun Visor Label Visible When Visor Is Extended
(if vehicle does not have an air bag cut off switch).
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Artwork White With
Black Background

Label Outline Black With
Yellow Background

Bottom Text Black With

Yellow Background
Top Text Red With

Yellow Background

rSymbol Red With Yellow Background

Air bags need room to inflate

* Never put a rear-facing child seat in the front
unless the air bag is off

e Unbelted children can be killed by the air bag
e Don’t sit close to the air bag
e ALWAYS use SEAT BELTS

140 mm Minimum »‘

Figure 6¢. Sun Visor Label Visible When Visor |s Extended
(if vehicle has an air bag cut off switch).
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Label QOutline and Vertical Line Black

—Top Line Plus Bottom Text
Black With Yellow Background

Top Text Red With Yellow Background

Circle and Line Red
With White Background

Artwork Black With
White Background

DO NOT place rear-facing
child seat on front seat
with air bag.

DEATH or SERIOUS INJURY
| can occur.
'« 140 mm_ Minimum >

Figure 7a. Label on Passenger Side End of Dash or on
Passenger Side Door (if vehicle does not have an

air bag cut off switch).
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Label Qutline and Vertical Line Black

Circle and Line Red
With White Background

———Top Line Plus Bottom Text Artwork Black With
Black With Yellow Background White Background

Top Text Red With Yellow Background I ' |

il

DO NOT place rear-facing
child seat on front seat
| | with air bag unless the
air bag is off.

DEATH or SERIOUS INJURY
can oceur.

140 mm Minimum

)
-

Figure 7b. Label on Passenger Side End of Dash or on
Passenger Side Door (if vehicle has an air bag
cut off switch).
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1§

Label Outline and
Horizontal Line Black

Bottom Text Black
With White Background

Top Text Red With Yellow Background

WARNING:

MAKE SURE ALL CHILDREN WEAR SEAT BELTS.

Unhelted Children and Children in
Rear-Facing Child Seats May be KILLED
or INJURED by Passengenr-Side Air Bag.

‘4—65 mm Minimum —»’

Y

’4 140 mm Minimum

Figure 8. Warning Label in Middle of Dash.
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4. Section 571.213 would be amended
by adding S5.5.2(k)(4) to read as
follows:

§571.213 Standard No. 213, Child restraint
systems.
* * * * *
S5.5.2
(k) * * %

* * *

— Top Line Plus Bottom Text
Black With Yellow Background

Top Text Red With Yellow Background |

(4) In the case of each child restraint
system that can be used in a rear-facing
position and is manufactured on or after
(the date 180 days after publication of
the final rule would be inserted),
instead of the warning specified in
S5.5.2(k)(1)(ii) or S5.5.2(k)(2)(ii) of this
standard, a label that conforms in size,
content, color, and format to Figure 10

of this standard shall be permanently
affixed to the outer surface of the
cushion or padding in the area where a
child’s head would rest, so that the label
is plainly visible and easily readable.

* * * * *

5. Section 571.213 would be amended

by adding new figure 10 at the end of
the section as follows:

Label Outline and Vertical Line Black

Circle and Line Red
With White Background

Artwork Black With
White Background

DO NOT place rear-facing
child seat on front seat
with air bag.

DEATH or SERIOUS INJURY

140 mm Minimum

e

Figure 10. Label on Rear Facing Child Seat.

Issued on July 31, 1996.
Barry Felrice,

Associate Administrator for Safety
Performance Standards.

[FR Doc. 96-19923 Filed 8-1-96; 1:48 pm]
BILLING CODE 4910-59-C

Y
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[1.D. 042696A]
RIN: 0648-AH05

Fisheries of the Northeastern United
States; Amendment 8 to the Summer
Flounder and Scup Fishery
Management Plan; Resubmission of
Disapproved Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability; request
for comments.

SUMMARY: NMFS issues this document
to advise that the Mid-Atlantic Fishery
Management Council (Council) has
resubmitted modifications of three
previously disapproved measures
contained in Amendment 8 to the
Fishery Management Plan for the
Summer Flounder and Scup Fisheries
for Secretarial approval and is
requesting comments from the public.
DATES: Comments must be received on
or before September 3, 1996.
ADDRESSES: All comments should be
sent to Dr. Andrew Rosenberg, Regional
Director, National Marine Fisheries
Service, Northeast Regional Office, 1
Blackburn Drive, Gloucester, MA
01930-3799. Mark the outside of the
envelope “Comments on Summer
Flounder and Scup Plan”.

Comments regarding burden-hour
estimates for collection-of-information
requirements contained in this proposed

rule should be sent to the Northeast
Regional Director at the above address,
and to the Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB),
Washington, D.C. 20502 (Attention:
NOAA Desk Officer).

Copies of the resubmission portion of
Amendment 8 and other supporting
documents are available from David R.
Keifer, Executive Director, Council,
Room 2115 Federal Building, 300 S.
New Street, Dover, DE 19904-6790.

FOR FURTHER INFORMATION CONTACT:
Regina L. Spallone, Fishery Policy
Analyst, 508—-281-9221.
SUPPLEMENTARY INFORMATION: The
Magnuson Fishery Conservation and
Management Act (16 U.S.C. 1801 et seq.)
(Magnuson Act) requires each regional
fishery management council to submit
any fishery management plan or plan
amendment it prepares to the Secretary
of Commerce (Secretary) for review and
approval or disapproval. The Magnuson
Act also requires the Secretary, upon
receiving the plan or amendment, to
publish immediately notification that
the plan or amendment is available for
public review and comment. The
Secretary will consider the public
comments in determining whether to
approve the plan or amendment.

The Regional Director of NMFS
disapproved six measures proposed in
Amendment 8 upon preliminary
evaluation of the amendment as
authorized in section 304(a)(1)(A)(ii) of
the Magnuson Act. These provisions
would have: Conferred moratorium
permit eligibility upon vessels that were
re-rigging on January 26, 1993, and
landed scup prior to the implementation
of Amendment 8; required vessels to
keep scup catches of less than 4,000 Ib

(1,814 kg) (the level at which the
minimum codend mesh requirement is
triggered) in 100-Ib (45.4—kg) containers
to enhance enforcement; required NMFS
to accept state dealer permits in lieu of
the required Federal permit; denied
access to the exclusive economic zone
to vessels from states that do not
implement recreational measures
equivalent to those specified in
Amendment 8; deferred to state
regulations to define scup pot
requirements for the residents of that
state; and required any landings in
excess of the recreational harvest limit
to be subtracted from the harvest limit
of the following year.

The Council and the Atlantic States
Marine Fisheries Commission Summer
Flounder, Scup, and Black Sea Bass
Board met on May 15, 1996. During that
meeting, they reviewed the disapproved
measures, revised three of those
measures that were preliminarily
disapproved, and voted to resubmit the
revised measures under section
304(b)(3)(A) of the Magnuson Act. The
resubmitted measures are the re-rigging
measure, the scup pot and trap
definition, and the annual recreational
harvest limit.

Day 1 of this rule is July 30, 1996.
Proposed regulations for these
provisions are scheduled to be
published within 15 days.

Authority: 16 U.S.C. 1801 et seq.

Dated: July 31, 1996.
Richard W. Surdi,

Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.

[FR Doc. 96-19925 Filed 8-1-96; 11:44 am]
BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
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DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

Notice of Request for Extension and
Revision of a Currently Approved
Information Collection

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Commodity Credit
Corporation’s (CCC) intention to request
an extension for and revision to a
currently approved information
collection in support of loan programs
regarding rice, feed grains, wheat,
oilseeds, and farm-stored peanuts as
authorized by the Federal Agriculture
Improvement and Reform Act of 1996
(the 1996 Act).

DATES: Comments on this notice must be
received on or before October 7, 1996 to
be assured consideration.

ADDITIONAL INFORMATION OR COMMENTS:
Contact Margaret Wright, Agricultural
Program Specialist, Price Support
Division, USDA, FSA, STOP 0512, P.O.
Box 2415, Washington, DC 20013, (202)
720-8481.

SUPPLEMENTARY INFORMATION:

Title: Loan Program.

OMB Number: 0560-0087.

Expiration Date: February 28, 1998.

Type of Request: Extension and
revision of a currently approved
information collection.

Abstract: The 1996 Act provides for
loans to eligible producers on eligible
commodities. Producers are required to
meet certain eligibility requirements to
ensure the integrity of the program so
that only eligible producers receive
loans.

Estimate of Burden: Public reporting
burden for this collection of information

is estimated to average .2155 hours per
response.

Respondents: Individual producers
and small businesses.

Estimated Number of Respondents:
438,200.

Estimated Number of Responses per
Respondent: 3.26.

Estimated Total Annual Burden on
Respondents: 308,072 hours.

Comments regarding: (a) whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; or (d) ways
to minimize the burden of the collection
of information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology should be sent
to the Desk Officer for Agriculture,
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Washington, D.C. 20503 and to
Margaret A. Wright, Agricultural
Program Specialist, USDA-Farm Service
Agency-Price Support Division, STOP
0512, P.O. Box 2415, Washington, D.C.
20013; telephone (202) 720-8481.
Copies of the information collection
may be obtained from Margaret Wright
at the above address.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Signed at Washington, DC, on July 31,
1996.

Bruce R. Weber,

Acting Executive Vice President, Commodity
Credit Corporation.

[FR Doc. 96-19905 Filed 8-5-96; 8:45 am]
BILLING CODE 3410-05-P

Request for Extension and Revision of
a Currently Approved Information
Collection

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Commodity Credit
Corporation’s (CCC) intention to request
an extension for and revision to an
information collection currently
approved in support of the Cooperative
Marketing Association (CMA)
regulations under the CCC Charter Act.
The automation of certain procedure has
caused a decrease in burden hours.
DATES: Comments on this notice must be
received on or before October 7, 1996 to
be assured consideration.

ADDITIONAL INFORMATION: James K.
Tegeler, Agricultural Program
Specialist, Price Support Division, Farm
Service Agency, USDA, STOP 0512,
P.O. Box 2415, Washington, D.C. 20013
2415; telephone (202) 720-3110.

SUPPLEMENTARY INFORMATION:

Title: Regulations for Cooperative
Marketing Associations, 7 CFR Part
1425.

OMB Control Number: 0560-0040.

Type of Request: Extension and
Revision of a Currently Approved
Information Collection.

Abstract: The information collected
under Office of Management and Budget
(OMB) Number 0560-0040, as identified
above, is needed to enable FSA to
effectively administer the regulation
relating to eligibility of Cooperative
Marketing Associations (CMA), under
related reporting and recordkeeping
requirements and CMA approval under
the CCC Charter Act.

The CCC is administered by the Farm
Service Agency. Although there are
several cooperative marketing
associations types covered under CCC
functions, the certification and reporting
requirements within a particular type
are essentially the same as those across
all CMA types and the forms used for
eligible cooperatives are essentially the
same. These forms are furnished to the
CMA or used by the Price Support
Division employees, employed by FSA,
to secure and record information about
the CMA and determine that the CMA
is eligible to obtain price support on
behalf of its members. The general
purpose of the forms are identical, i.e.,
to provide CCC a basis to determine
whether or not the CMA meets the terms
and conditions which a CMA must meet
in order to be approved to obtain from
CCC price support on behalf of its
members. Certain information
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requirements, such as producer
eligibility and payment limitation files,
are automated, which decreases burden
hours.

Estimate of Burden: Public reporting
burden for this information collection is
estimated to average 14 minutes per
response.

Respondents: Cooperatives, farms, or
business organizations.

Estimated Number of Respondents:
103.

Estimated Number of Responses per
Respondent: 144.

Estimated Total Annual Burden on
Respondents: 26,458 hours.

Comments regarding (a) whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; (d) ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology should be sent
to the Desk Officer for Agriculture,
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Washington, D.C. 20503 and to
James K. Tegeler, Program Specialist,
Price Support Division, Farm Service
Agency, USDA, STOP 0512, P.O. Box
2415, Washington, D.C. 20013-2415;
telephone (202) 720-3110. Copies of the
information collection may be obtained
from James Tegeler at the above address.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Signed at Washington, DC, on July 31,
1996.

Bruce R. Weber,

Acting Executive Vice President, Commodity
Credit Corporation.

[FR Doc. 96-19906 Filed 8-5-96; 8:45 am]
BILLING CODE 3410-05-P

Natural Resources Conservation
Service

Attoyac Bayou Watershed,
Nacogdoches, TX

AGENCY: Natural Resources
Conservation Service, USDA.

ACTION: Notice of availability of record
of decision.

SUMMARY: Harry W. Oneth, State
Conservationist, responsible Federal
Officer for projects adminstered under
the provisions of Public Law 83-566, 16
U.S.C. 1001-1008, in the State of Texas,
is hereby providing notification that a
record of decision to proceed with the
installation of MPS No. 23A of the
Attoyac Bayou Watershed is available.
Single copies of this record of decision
may be obtained from Harry W. Oneth
at the address show below.

FOR FURTHER INFORMATION CONTACT:
Harry W. Oneth, Natural Resources
Conservation Service, 101 South Main,
Temple, Texas 76501-7682, telephone
817-774-1214.

Dated: July 26, 1996.
Tomas M. Dominguez,
Deputy State Conservationist.
[FR Doc. 96-19991 Filed 8-5-96; 8:45 am]
BILLING CODE 3410-16-M

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: Bureau of the Census.

Title: Current Population Survey—
Basic Demographic Items.

Legal Authority: 13 U.S.C. 182.

Form Number(s): CPS-263, CPS-264,
BC-1428, BC-1433.

Agency Approval Number: 0607—
0049.

Type of Request: Revision of a
currently approved collection.

Burden: 15,168.

Number of Respondents: 48,000.

Avg Hours Per Response: 1.58
minutes.

Needs and Uses: The Current
Population Survey (CPS) is a monthly
survey conducted in approximately
48,000 households throughout the
United States. Data on demographic and
labor force characteristics are collected
from a sample of households which
represent the U.S. population.
Households remain in the sample for 2
years and are interviewed 8 times over
that period. The basic monthly
guestionnaire is periodically
supplemented with additional questions
which address specific needs. The
Bureau of the Census uses the data to
compile monthly averages of household
size and composition, age, education,
ethnicity, marital status and various
other characteristics at the U.S. level.

The Bureau of Labor Statistics (BLS)
sponsors and will request separate
clearance for the labor force portion of
the CPS. BLS uses this data in their
monthly calculations of employment
and unemployment. This request is for
clearance of basic demographic items
such as age, marital status, sex, Armed
Forces status, education, race, origin,
family income, and country of birth.
These basic demographic questions are
asked of household members in the first
interview and are updated during
remaining interviews. The demographic
items provide the basic demographic
descriptions for the survey population.

Affected Public: Individuals or
households.

Frequency: Monthly.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Jerry Coffey, (202)
395-7314.

Copies of the above information
collection proposal can be obtained by
calling or writing Linda Engelmeier,
Acting DOC Forms Clearance Officer,
(202) 482-3272, Department of
Commerce, Room 5312, 14th and
Constitution Avenue, NW, Washington,
DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Jerry Coffey, OMB Desk
Officer, room 10201, New Executive
Office Building, Washington, DC 20503.

Dated: July 30, 1996.
Linda Engelmeier,
Acting Departmental Forms Clearance
Officer, Office of Management and
Organization.
[FR Doc. 96-19872 Filed 8-5-96; 8:45 am]

BILLING CODE 3510-07-M

Submission for OMB Review;
Comment Request

The Department of Commerce (DOC)
has submitted to the Office Management
and Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
paperwork Reduction Act (44 U.S.C.
chapter 35).

Agency: Bureau of the Census.

Title: Current Population Survey—
November 1996 Voting and Registration
Supplement.

Legal Authority: 13 U.S.C. 182.

Form Number(s): None.

Agency Approval Number: 0607—

466.

Type of Request: Reinstatement, with
change, of a previously approved
collection for which approval has
expired.

Burden: 1,200 hours.
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Number of Respondents: 48,000.
Avg Hours Per Response: 1.5 minutes.

Needs and Uses: The November
Voting and Registration Supplement to
the Current Population Survey (CPS) is
conducted once every two years. Data
are collected on voter and nonvoter
behavior and correlated with
demographic characteristics. We will
collect this data as part of the November
1996 CPS through a series of questions
which will be part of the automated CPS
instrument. The supplement yields
statistics on voter and nonvoter
characteristics and current voter trends
which are useful for election officials
who formulate policies relating to the
voting and registration process. These
data enable policymakers to keep up-to-
date with issues such as changes in
voter participation based on such
characteristics as age, sex, race,
ethnicity, and educational attainment.
Data are used by colleges, political party
committees, research groups, and other
private organizations. The November
1996 collection will include the same
questions asked previously and will
include two additional items on motor-
voter registration.

Affected Public: Individuals or
households.

Frequency: Biennially.
Respondent’s Obligation: Voluntary.

OMB Desk Officer: Jerry Coffey, (202)
395-7314.

Copies of the above information
collection proposal can be obtained by
calling or writing Linda Engelmeier,
Acting DOC Forms Clearance Officer
(202) 482-3272, Department of
Commerce, Room 5312, 14th and
Constitution Avenue, NW, Washington,
DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Jerry Coffey, OMB Desk
Officer, room 10201, New Executive
Office Building, Washington, DC 20503

Dated: July 30, 1996.
Linda Engelmeier,

Acting Department Forms Clearance Officer,
Office of Management and Organization.

[FR Doc. 96-19873 Filed 8-5-96; 8:45 am]
BILLING CODE 3510-07-M

International Trade Administration
[A-588-703]

Certain Internal-Combustion, Industrial
Forklift Trucks From Japan;
Preliminary Results of Antidumping
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Preliminary Results of
Antidumping Duty Administrative
Review.

SUMMARY: In response to requests from
interested parties, the Department of
Commerce (the Department) is
conducting an administrative review of
the antidumping duty order on certain
internal-combustion, industrial forklift
trucks from Japan. The review covers
three manufacturers/exporters of the
subject merchandise to the United
States during the period June 1, 1993
through May 31, 1994.

We have preliminarily determined
that sales have been made below foreign
market value (FMV). If these
preliminary results are adopted in our
final results of the administrative
review, we will instruct U.S. Customs to
assess antidumping duties equal to the
difference between the United States
price (USP) and FMV.

We invite interested parties to
comment on these preliminary results.
Parties who submit comments in these
proceedings are requested to submit
with each argument (1) a statement of
the issue and (2) a brief summary of the
argument.

EFFECTIVE DATE: August 6, 1996.

FOR FURTHER INFORMATION CONTACT:
Davina Hashmi or Thomas Barlow of
Import Administration, International
Trade Administration, U.S. Department
of Commerce, Washington, D.C. 20230;
telephone (202) 482-4733.
SUPPLEMENTARY INFORMATION: Unless
otherwise indicated, all citations to the
statute and to the Department’s
regulations are references to the
provisions as they existed on December
31, 1994.

Background

On June 7, 1988, the Department
published in the Federal Register (53
FR 20882) the antidumping duty order
on certain internal-combustion,
industrial forklifts from Japan. On June
7, 1994, the Department published a
notice of “Opportunity to Request an
Administrative Review” (59 FR 29411).
Petitioners requested that we conduct a
review of three respondents, Nissan
Motor Company (Nissan), Toyota Motor

Corporation (TMC), and Toyo Umpanki
Company, Ltd (TCM). On July 15, 1994,
we initiated an administrative review of
this order for the period June 1, 1993,
through May 31, 1994 (59 FR 36160).
The Department is now conducting this
administrative review in accordance
with section 751 of the Tariff Act of
1930, as amended (the Act).

Scope of Review

The products covered by this review
are certain internal-combustion,
industrial forklift trucks, with lifting
capacity of 2,000 to 15,000 pounds. The
products covered by this review are
further described as follows: Assembled,
not assembled, and less than complete,
finished and not finished, operator-
riding forklift trucks powered by
gasoline, propane, or diesel fuel
internal-combustion engines of off-the-
highway types used in factories,
warehouses, or transportation terminals
for short-distance transport, towing or
handling of articles. Less than complete
forklift trucks are defined as imports
which include a frame, by itself or a
frame assembled with one or more
component parts. Component parts of
the subject forklift trucks which are not
assembled with a frame are not covered
by this order. This merchandise is
currently classifiable under the
Harmonized System (HTS) item
numbers 8427.20.00, 8427.90.00, and
8431.20.00. The HTS item numbers are
provided for convenience and Customs
purposes. The written description
remains dispositive.

Such or Similar Comparisons

In this administrative review,
respondents made no sales of identical
merchandise in the home and U.S.
market. Therefore, for all respondent
companies, pursuant to section 771(16)
of the Act, we established categories of
“such or similar’” merchandise on the
basis of load (lifting) capacity of the
forklift. Within these categories, we
based our product comparisons on six
primary characteristics, to which we
assigned ‘““‘points” indicating their
relative importance. These
characteristics and their point totals are
as follows: tire type, 6 points; upright
style, 5 points; engine type, 4 points;
transmission type, 3 points; maximum
forklift height, 2 points; engine size, 1
point. If no matches were found at the
21-point level at the exact or same load
capacity, then matches of forklift trucks
were found with tire type taking
preference. For a more detailed
description of the product matching
criteria, see Section VIl of the
Department’s Questionnaire, June 16,
1995, Product Comparisons
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(Concordance) And Adjustments For
Differences In Merchandise.

United States Price (USP)

For those sales made directly to
unrelated parties prior to importation
into the United States, we based the
United States price on purchase price,
in accordance with section 772(b) of the
Act.

Where the sale to the first unrelated
purchaser took place after importation
into the United States, we based United
States price on exporter’s sales price
(ESP), in accordance with section 772(c)
of the Act. The calculation of United
States price for each respondent is
detailed below.

Nissan: The information submitted by
Nissan in this review, as well as our
consultations with the Customs Service,
indicates that Nissan made no sales of
subject merchandise during the period
of review.

TMC: We calculated purchase price
and ESP based on packed and delivered,
f.o.b., and c&f prices to unrelated
customers in the United States.
Pursuant to section 772(d)(2) of the Act,
we made deductions from purchase
price and ESP, where appropriate, for
foreign inland freight, export brokerage,
U.S. brokerage and handling, ocean
freight, marine insurance, and U.S.
inland freight. We also made deductions
for discounts. For sales made to
unrelated customers which were
financed through Toyota’s credit
corporation, we added interest revenue
earned to USP. For ESP sales, we made
further deductions from USP under
section 772(e) (1) and (2) of the Act for
credit expenses, commissions,
warranties, direct advertising, and
indirect selling expenses (which include
inventory carrying costs, advertising,
product liability expenses, and selling
expenses). For ESP transactions
involving further manufacturing (e.g.,
swapping forks and masts, and
installation of certain accessories by a
U.S. related entity of TMC) prior to sale
in the United States, we deducted all
value added in the United States,
pursuant to section 772(e)(3) of the Act.
Also, based on a decision by the Court
of Appeals for the Federal Circuit
(Federal Mogul v. United States, CAFC
No. 94-1097), the Department returned
to the methodology of adding the
absolute amount of consumption taxes
collected in the home market to both
U.S. price and home market price.
Pursuant to this court decision and in
accordance with section 772(d)(1)(C) of
the Act, we calculated this amount by
multiplying the tax rate in the home
market by home market price net of
discounts and rebates.

We did not incorporate operating
leases into our calculations of U.S.
Price. In accordance with 19 CFR
353.2(t), we accounted for capital leases
in our preliminary margin calculations.

TCM: The information submitted by
TCM in this review, as well as our
consultations with the Customs Service,
indicates that TCM made no sales of
subject merchandise during the period
of review.

Foreign Market Value

In accordance with section 773(a) of
the Act, we calculated foreign market
value (FMV) on the basis of home
market sales and, where appropriate,
constructed value. The calculation of
FMV for Toyota is detailed below.

Petitioners alleged that Toyota sold
forklift trucks in Japan at prices below
the cost of producing the merchandise.
Based on our analysis of the sales-
below-cost-of-production (COP)
allegation filed by petitioners, and in
accordance with section 773(b) of the
Act, we determined that there were
reasonable grounds to believe or suspect
that such sales were being made. We
therefore initiated a COP investigation.

In accordance with 19 CFR 353.51(c),
we calculated the COP based on the sum
of the costs of materials and fabrication
employed in producing such or similar
merchandise plus selling, general and
administrative expenses, and all costs
and expenses incidental to placing such
or similar merchandise in condition,
packed, and ready for shipment. In our
COP analysis, we used the home market
sales and COP information provided by
TMC in its questionnaire and
supplemental questionnaire responses.

We performed a model-specific COP
test in which we examined whether
each home market sale was priced
below the merchandise’s COP. For each
model, we compared the COP to the
reported home market unit price, net of
price adjustments and movement
expenses. In accordance with section
772 (b) of the Act, we also examined
whether the home market sales of each
model were made at prices below their
COP in substantial quantities over an
extended period of time. Toyota did not
submit evidence that such sales were
made at prices which would permit
recovery of all costs within a reasonable
period of time in the normal course of
trade. Therefore, we assumed that prices
would not recover the costs in the
normal course of trade.

For each model where less than 10
percent, by quantity, of the home market
sales during the period of review (POR)
were made at prices below the COP, we
included all sales of that model in the
computation of FMV. For each model

where 10 percent or more, but not more
than 90 percent, of the home market
sales during the POR were priced below
the merchandise’s COP, we excluded
from the calculation of FMV those home
market sales which were priced below
the merchandise’s COP, provided that
these below-cost sales were made over
an extended period of time. For each
model where more than 90 percent of
the home market sales during the POR
were priced below the COP and over an
extended period of time, we disregarded
all sales of the model from our
calculation of FMV and used the
constructed value (CV) of those models
as described below. See Antifriction
Bearings (Other Than Tapered Roller
Bearings) and Parts Thereof From
France, et al.; Preliminary Results of
Antidumping Duty Administrative
Reviews, Partial Termination of
Administrative Reviews, and Notice of
Intent To Revoke Orders (in Part) 59 FR
9463 (February 28, 1994).

In order to determine whether below-
cost sales had been made over an
extended period of time, we compared
the number of months in which each
product was sold below cost to the
number of months during the POR in
which each model was sold. If a product
was sold in fewer than three months
during the review period, we did not
exclude the below-cost sales unless
there were below-cost sales in each
month of sale. If a product was sold in
three or more months, we did not
exclude the below-cost sales unless
there were below-cost sales in at least
three months during the POR.

For those models that had sufficient
above-cost sales, we calculated FMV
based on delivered prices and f.o.b.
prices to unrelated and related
customers in the home market. Where
appropriate, and in accordance with
section 773(a)(4)(B) of the Act, we made
deductions from the home market price
for inland freight, inland insurance, and
rebates. Since no packing costs were
claimed on the home market sales, we
added U.S. packing to the home market
price.

In accordance with section
773(a)(4)(B) of the Act and 19 CFR
353.56, for comparisons involving ESP
and purchase price sales transactions,
we made deductions from the home
market price, where appropriate, for
credit expenses, warranties, and
advertising. We made an adjustment to
FMV for indirect selling expenses
(which included incentive program
expenses, inventory carrying costs,
product liability expenses, and other
indirect expenses) in the home market
to offset indirect selling expenses on
ESP sales in the United States. We
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limited the indirect expense deduction
on home market sales by the amount of
the indirect selling expenses incurred in
the United States in accordance with 19
CFR 353.56(b)(2). Pursuant to section
773(a)(4)(C) of the Act and 19 CFR
353.57, we made further adjustments to
the home market price to account for
differences in the physical
characteristics of the merchandise.

We used CV as FMV for those U.S.
sales for which there were no
contemporaneous sales of the
comparison home market model or
insufficient sales at or above the COP.
We calculated CV, in accordance with
section 773 (e) of the Act, as the sum of
the cost of manufacture (COM) of the
product sold in the United States, home
market selling, general and
administrative (SG&A) expenses, home
market profit and U.S. packing.
Pursuant to 19 CFR 353.51, the COM of
the product sold in the United States is
the sum of direct material, direct labor,
and variable and fixed factory overhead
expenses. For home market SG&A
expenses, and in accordance with
section 773(e)(1)(B)(i) of the Act, we
used the larger of the actual SG&A
expenses reported by Toyota or 10
percent of the COM, the statutory
minimum for general expenses. For
home market profit, and in accordance
with section 773(e)(1)(B)(ii) of the Act,
we used the larger of the actual profit
reported by the respondents or the
statutory minimum of eight percent of
the sum of COM and general expenses.
We deducted home market direct selling
expenses and added U.S. direct selling
expenses to CV.

Preliminary Results of Review

As a result of our comparison of
United States price to foreign market
value, we preliminarily determine that
the following margins exist for the
period June 1, 1993 through May 31,
1994:

Margin (per-
Manufacturer cent)
Toyota Motor Corporation ......... 43.41

17.36
14.48

Nissan
Toyo Umpanki, Ltd. ..................

1No shipments or sales subject to this re-
view. Rate is from the last relevant segment of
the proceeding in which the firm had ship-
ments/sales.

Parties to this proceeding may request
disclosure within 5 days of the date of
publication of this notice. Any
interested party may request a hearing
within 10 days of the date of publication
of this notice. A hearing, if requested,
will be held 44 days from the date of
publication of the preliminary results at

the main Commerce Department
building.

Issues raised in hearings will be
limited to those raised in the respective
case briefs and rebuttal briefs. Case
briefs from interested parties and
rebuttal briefs, limited to the issues
raised in the respective case briefs, may
be submitted not later than 30 days and
37 days, respectively, from the date of
publication of these preliminary results.
Parties who submit case briefs or
rebuttal briefs in this proceeding are
requested to submit with each argument
(1) a statement of the issue and (2) a
brief summary of the argument.

The Department will subsequently
publish the final results of this
administrative review, including the
results of its analysis of issues raised in
any such written briefs or hearing.

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. Because the inability to link
sales with specific entries prevents
calculation of duties on an entry-by-
entry basis, we have calculated an
importer-specific ad valorem duty
assessment rate for the merchandise
based on the ratio of the total amount of
antidumping duties calculated for the
examined sales made during the POR to
the total customs value of the sales used
to calculate those duties. This rate will
be assessed uniformly on all entries of
that particular importer made during the
POR. (This is equivalent to dividing the
total amount of antidumping duties,
which are calculated by taking the
difference between foreign market value
and United States price, by the total
United States price value of the sales
compared, and adjusting the result by
the average difference between United
States price and customs value for all
merchandise examined during the POR.)
The Department will issue appropriate
appraisement instructions directly to
the Customs Service upon completion of
this review.

Furthermore, the following deposit
requirements will be effective upon
publication of the final results of this
administrative review for all shipments
of certain internal-combustion,
industrial forklift trucks from Japan
entered, or withdrawn from warehouse,
for consumption on or after the
publication date, as provided by section
751(a)(1) of the Tariff Act: (1) the cash
deposit rate for TMC will be the rate
established in the final results of this
administrative review, unless these final
results are preceded by the final results
in the 1994/1995 administrative review;
(2) for previously reviewed companies
not listed above, the cash deposit rate
will continue to be the company-

specific rate published for the most
recent period; (3) if the exporter is not
a firm covered in this review, or a prior
review, or the original LTFV
investigation, but the manufacturer is,
the cash deposit rate will be the rate
established for the most recent period
for the manufacturer of the
merchandise; and (4) the cash deposit
rate for any future entries from all other
manufacturers or exporters who are not
covered in this review, or a prior
administrative review, and who are
unrelated to the reviewed firm or any
previously reviewed firm will be 39.45
percent, the “all others” rate
established in the amended final notice
of the investigation by the Department
(53 FR 20882, June 7, 1988).

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 CFR 353.26 to
file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This administrative review and this
notice are in accordance with section
751(a)(1) of the Tariff Act (19 U.S.C.
1675(a)(1)) and 19 CFR 353.22(c)(5).

Dated: July 29, 1996.
Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 96—-20000 Filed 8-5-96; 8:45 am]
BILLING CODE 3510-DS-P

[A-475-031]

Large Power Transformers From ltaly;
Preliminary Results of Antidumping
Duty Administrative Review and Intent
To Revoke Antidumping Finding in
Part

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Preliminary Results of
Antidumping Duty Administrative
Review and Intent to Revoke
Antidumping Finding in Part.

SUMMARY: In response to requests by the
petitioner, ABB Power T&D Co., Inc.
(ABB), and by Tamini Costruzioni
Elettromeccaniche (Tamini), a
manufacturer/exporter of transformers,
the Department of Commerce (the
Department) is conducting an
administrative review of the
antidumping finding on large power
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transformers from Italy. The review
covers exports of subject merchandise
by Tamini to the United States during
the period from June 1, 1994, through
May 31, 1995.

We have preliminarily determined
that Tamini did not make sales at prices
below normal value (NV) during the
period of review (POR). If these
preliminary results are adopted in our
final results of administrative review,
we intend to revoke the antidumping
duty order with respect to Tamini based
on three years of sales at not less than
normal value. See Intent to Revoke,
infra. Interested parties are invited to
comment on these preliminary results.
Parties who submit comments in this
proceeding are requested to submit with
each argument (1) a statement of the
issue, and (2) a brief summary of the
argument.

EFFECTIVE DATE: August 6, 1996.

FOR FURTHER INFORMATION CONTACT:
Andrea Chu or Kris Campbell, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, Washington, D.C. 20230;
telephone: (202) 482-4733.

SUPPLEMENTARY INFORMATION:
The Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended, (the Act) are references to the
provisions effective January 1, 1995, the
effective date of the amendments made
to the Act by the Uruguay Round
Agreements Act (URAA).

Background

On June 6, 1995, the Department
published a notice of “Opportunity to
Request Administrative Review” (60 FR
29821) of the antidumping finding on
large power transformers from lItaly (37
FR 11772, June 14, 1972). ABB and
Tamini both requested administrative
reviews on June 30, 1995. We published
a notice of initiation of the review on
July 14, 1995 (60 FR 36260), covering
the period June 1, 1994, through May
31, 1995. The Department is conducting
this review in accordance with section
751 of the Act.

Scope of the Review

Imports covered by the review are
shipments of large power transformers
(LPTs); that is, all types of transformers
rated 10,000 kVA (kilovolt-amperes) or
above, by whatever name designated,
used in the generation, transmission,
distribution, and utilization of electric
power. The term ‘“transformers”
includes, but is not limited to, shunt
reactors, autotransformers, rectifier
transformers, and power rectifier

transformers. Not included are
combination units, commonly known as
rectiformers, if the entire integrated
assembly is imported in the same
shipment and entered on the same entry
and the assembly has been ordered and
invoiced as a unit, without a separate
price for the transformer portion of the
assembly. This merchandise is currently
classifiable under the Harmonized Tariff
Schedule (HTS) item numbers
8504.22.00, 8504.23.00, 8504.34.33,
8504.40.00, and 8504.50.00. The HTS
item numbers are provided for
convenience and Customs purposes.
The written description remains
dispositive.

The review covers shipments of
transformers by Tamini during the
period June 1, 1994, through May 31,
1995.

Verification

In accordance with section 782(i) of
the Act, we conducted a verification of
the information Tamini submitted
during the review at Tamini’s
headquarters in Melegnano, Italy, from
May 20-24, 1996.

United States Price

We reviewed three U.S. sales that
entered into the United States during
the POR. In calculating U.S. prices, the
Department used export price (EP), as
defined in section 772(a) of the Act,
because the subject merchandise was
sold by the producer or exporter outside
the United States to unaffiliated U.S.
purchasers prior to the date of
importation. We calculated EP based on
the packed price to the U.S. customer.
We made adjustments to EP for
transportation expenses and duty
drawback.

Normal Value

Although the home market is viable,
based on a review of product
specifications, we have preliminarily
determined that the LPTs sold in the
home market during the period of
review are not appropriate matches to
the LPTs involved in the three U.S.
sales. See Memorandum from Andrea
M. Chu to File: Preliminary Analysis
Memo for Tamini Costruzioni
Elettromeccaniche, 1994-95
Administrative Review (July 27, 1996).
Therefore, pursuant to section 773(a)(4)
of the Act, we calculated NV based on
the constructed value of the model sold
in the United States.

In accordance with section 773(e) of
the Act, the constructed value includes
the costs of (1) materials and fabrication,
(2) selling, general, and administrative
(SG&A) expenses, (3) profit, and (4)
packing for shipment to the United

States. Where possible, we use an
amount based on sales of the foreign
like product, in the ordinary course of
trade, for consumption in the home
market. See section 773(e)(2)(A) of the
Act. If such information is not available,
we calculate profit using one of three
non-hierarchical alternatives. The third
alternative is any other reasonable
method, capped by the amount
normally realized on sales in the foreign
country of the general category of
products. See section 773(e)(2)(B)(iii) of
the Act. The Statement of
Administrative Action states that, if the
Department does not have the data to
determine this profit cap, it may apply
alternative three on the basis of “‘the
facts available.”

Tamini stated in its questionnaire
response that it was unable to provide
a profit rate attributable to sales made
for consumption in Italy because it does
not maintain records of the profitability
of LPTs by market. At verification, we
confirmed that Tamini does not
maintain market-, product-, or sale-
specific profit information. We also
calculated estimated profits on selected
home market sales, all of which were
less than Tamini’s worldwide profit
rate. See Memorandum from Andrea M.
Chu to File: Cost Verification Report of
Tamini Costruzioni Elettromeccaniche,
1994-95 Administrative Review. As a
result of our analysis of the information
submitted by Tamini, as well as our
findings at verification, we have
preliminarily determined that the use of
Tamini’s worldwide profit rate for
transformer sales, as derived from its
1994 financial statements, is a
reasonable method for calculating
profits given the facts available in this
case. Although we do not have the data
to determine the profit cap regarding
profits normally realized by LPT
producers in Italy, we have
preliminarily determined that the use of
this rate is a reasonable method of
calculating profit, within the meaning of
section 773(e)(2)(B)(iii), based on the
facts available. See section 776(a) of the
Act.

In accordance with sections
773(a)(6)(C) and 773(a)(8) of the Act, we
made circumstance-of-sale adjustments
for differences in credit expenses, direct
bank charges, warranty expenses,
technical service expenses, and
commissions. Since commissions were
granted only in the home market, we
offset the commission adjustment by
adding U.S. indirect selling expenses to
the constructed value in accordance
with section 353.56 of our regulations.
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Intent To Revoke

Tamini requested, pursuant to 19
C.F.R. 353.25(b), revocation of the order
with respect to its sales of the
merchandise in question and submitted
the certification required by 19 C.F.R.
353.25(b)(1). Tamini was not required to
provide the certification required by 19
C.F.R. 353.25(b)(2) (a statement in
writing agreeing to its immediate
reinstatement in the order if the
Department concludes, subsequent to
revocation, that the respondent sold
merchandise at less than normal value)
because the Department has not
previously determined that Tamini sold
subject merchandise in the United
States at less than NV. Based on the
preliminary results in this review and
the two preceding reviews (see Large
Power Transformers from Italy; Final
Results of Antidumping Duty
Administrative Review, 59 FR 48851
(September 23, 1994), and Large Power
Transformers from Italy; Final Results of
Antidumping Duty Administrative
Review, 61 FR 37443 (July 18, 1996),
Tamini has demonstrated three
consecutive years of sales at not less
than NV.

Given the results of the two preceding
reviews, if the final results of this
review demonstrate that Tamini sold the
merchandise at not less than NV, and if
we determine that it is not likely that
Tamini will sell the subject
merchandise at less than NV in the
future, we intend to revoke the order
with respect to merchandise produced
and exported by Tamini.

Preliminary Results of Review

As a result of our comparison of USP
to NV, we preliminarily determine that
a weighted-average margin of zero
percent exists for sales of LPTs made to
the United States by Tamini during the
period June 1, 1994, through May 31,
1995.

Parties to this proceeding may request
disclosure within 5 days of publication
of this notice and may request a hearing
within 10 days of publication. Any
hearing, if requested, will be held 44
days after the date of publication or the
first business day thereafter. Case briefs
and/or written comments from
interested parties may be submitted not
later than 30 days after the date of
publication of this notice. Rebuttal
briefs and rebuttals to written
comments, limited to issues raised in
those comments, may be filed not later
than 37 days after the date of
publication of this notice. Parties who
submit comments in this proceeding are
requested to submit with each argument
(1) a statement of the issue, and (2) a

brief summary of the argument. Service
of all briefs and written comments must
be in accordance with 19 C.F.R.
353.38(e). The Department will publish
the final results of the administrative
review, including the results of its
analysis of any such comments or
hearing, within 180 days of publication
of these preliminary results of review.

The Department will issue
appropriate appraisement instructions
directly to the Customs Service upon
completion of this review. Furthermore,
the following deposit requirements will
be effective for all shipments of the
subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the publication
date of the final results of this
administrative review, as provided by
section 751(a)(1) of the Act: (1) for
Tamini, if we revoke the order with
respect to its merchandise, suspension
of liquidation and cash deposits will no
longer be required; (2) for previously
reviewed or investigated companies not
listed above, the cash deposit rate will
continue to be the company-specific rate
published for the most recent period; (3)
if the exporter is not a firm covered in
this review, a prior review, or the
original less-than-fair-value (LTFV)
investigation, but the manufacturer is,
the cash deposit rate will be the rate
established for the most recent period
for the manufacturer of the
merchandise; (4) the cash deposit rate
for all other manufacturers or exporters
will be 92.47 percent, which is the “new
shipper” rate established in the first
final results of review of this finding.
See Large Power Transformers from
Italy: Notice of Final Results of
Administrative Review, 49 FR 31313
(August 6, 1984). For a further
explanation of our policy concerning
the all other deposit rate in this case, see
Large Power Transformers from ltaly:
Notice of Final Results of
Administrative Review, 59 FR 48851
(September 23, 1994). These deposit
requirements, when imposed, shall
remain in effect until publication of the
final results of the next administrative
review.

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 C.F.R.
353.26 to file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Act (19 U.S.C. 1675(a)(1)) and 19
C.F.R. 353.22(c)(5).

Dated: July 26, 1996.

Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 96-19999 Filed 8-5-96; 8:45 am]
BILLING CODE 3510-DS-P

[A-570-847]

Initiation of Antidumping Duty
Investigation: Persulfates From the
People’s Republic of China

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: August 6, 1996.

FOR FURTHER INFORMATION CONTACT:
James Terpstra, Irene Darzenta, or
Howard Smith at (202) 482—3965, 482—
6320, and 4825193 respectively,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW, Washington,
DC 20230.

Initiation of Investigation
The Applicable Statute

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (*“‘the
Act”) by the Uruguay Round
Agreements Act (“URAA”).

The Petition

OnJuly 11, 1996, the Department of
Commerce (‘‘the Department”’) received
a petition filed in proper form by FMC
Corporation (“‘FMC” or “‘petitioner”).
On July 22 and 25, 1996, the petitioner
submitted a supplement to the petition
in response to the Department’s request
for additional information. The
supplement contained updated normal
values and revised margin calculations.

In accordance with section 732(b) of
the Act, the petitioner alleges that
imports of persulfates from the People’s
Republic of China (“PRC”) are being, or
are likely to be, sold in the United States
at less than fair value within the
meaning of section 731 of the Act, and
that such imports are materially
injuring, or threatening material injury
to, the U.S. industry.

Because the petitioner is an interested
party, as defined under section
771(9)(C) of the Act, it has standing to
file the petition.
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Determination of Industry Support for
the Petition

Section 732(c)(4)(A) of the Act
requires the Department to determine,
prior to the initiation of an
investigation, that a minimum
percentage of the domestic industry
supports an antidumping petition. A
petition meets these minimum
requirements if the domestic producers
or workers who support the petition
account for (1) at least 25 percent of the
total production of the domestic like
product; and (2) more than 50 percent
of the production of the domestic like
product produced by that portion of the
industry expressing support for, or
opposition to, the petition.

The petitioner is the only known U.S.
producer of persulfates. Accordingly,
the Department determines that the
petition is supported by the domestic
industry.

Scope of Investigation

The products covered by this petition
are persulfates, including ammonium,
potassium, and sodium persulfates. The
chemical formulae for these persulfates
are, respectively, (NH4)2S20s, K2S20s,
and NazS,0s. Ammonium and
potassium persulfates are currently
classified under subheading 2833.40.60
of the Harmonized Tariff Schedule of
the United States (“HTSUS™). Sodium
persulfate is classified under HTSUS
subheading 2833.40.20. Although the
HTSUS subheadings are provided for
convenience and customs purposes, our
written description of the scope of this
investigation is dispositive.

Export Price

The petitioner based export prices for
ammonium, potassium, and sodium
persulfates on price quotes obtained
from U.S. importers. Petitioner reduced
these prices to account for estimated
importer mark-ups, and for U.S. duties
and customs fees, ocean freight,
insurance, foreign inland freight and
foreign handling fees.

Normal Value

In previous investigations, the
Department has determined that the
PRC is a nonmarket economy (‘““NME”"’)
country within the meaning of section
771(18) of the Act. See, e.g., Final
Determination of Sales at Less Than
Fair Value: Manganese Metal from the
People’s Republic of China (60 FR
56045, 56047 (November 6, 1995)). In
accordance with section 771(18)(C), the
presumption of NME status for the PRC
shall continue for purposes of the
initiation of this investigation. In the
course of this investigation, all parties
will have the opportunity to provide

relevant information related to the NME
status of the PRC and the assignment of
separate rates to individual exporters.
(See, e.g., Final Determination of Sales
at Less Than Fair Value: Silicon Carbide
from the PRC (59 FR 22585 (May 2,
1994))).

In antidumping investigations in
which the comparison market is not a
market economy, section 773(c) of the
Act requires that the normal value of the
foreign like product be based on the
producer’s factors of production valued
in a surrogate market economy country
or countries that is/are a significant
producer of comparable merchandise
and at a level of economic development
comparable to the NME country.
Publicly available published
information from India was used by the
petitioner to value the factors of
production because India is the only
persulfate producer among surrogate
countries that the Department typically
uses for the PRC. The petitioner based
the fixed factory overhead, selling,
general and administrative, and profit
elements of its normal value calculation
on data from an annual report of an
Indian producer of hydrogen peroxide.
According to the petitioner, it relied on
data from a producer of hydrogen
peroxide because public financial data
for Indian persulfate producers was not
available, and the production processes
for hydrogen peroxide and persulfates
are comparable.

The petitioner based the quantities of
factors (i.e., raw materials, labor, and
energy) used in production of
ammonium, potassium, and sodium
persulfates on the experience of certain
PRC producers. The petitioner relied on
its own production experience where
PRC usage factors were not available.
See, Initiation of Antidumping Duty
Investigation: Certain Brake Drums and
Certain Brake Rotors from the People’s
Republic of China (61 FR 14740 (April
3, 1996)). The petitioner maintains that
it is reasonable to use its own
production experience because the
production process is the same whether
the persulfates are produced in the
United States or in the PRC.

Based on comparisons of the export
prices with normal values constructed
from factors of production, the
calculated dumping margins range from
15.87 percent to 182.37 percent. If it
becomes necessary at a later date to
consider the petition as a source for
facts available, we may re-examine the
information in the petition and, if
necessary, revise the margin
calculations therein.

Normal Value Comparisons

Based on the data provided by the
petitioner, there is reason to believe that
imports of persulfates from the PRC are
being, or are likely to be, sold at less
than fair value.

Initiation of Investigation

We have examined the petition on
persulfates from the PRC and have
found that it meets the requirements of
section 732 of the Act, including the
requirements concerning allegations of
material injury or threat of material
injury to the domestic producers of
domestic like products by reason of the
complained-of imports, allegedly sold at
less than fair value. Therefore, we are
initiating an antidumping duty
investigation to determine whether
imports of persulfates from the PRC are
being, or are likely to be, sold in the
United States at less than fair value.
Unless the investigation is extended, we
will make our preliminary
determination by December 18, 1996.

Distribution of Copies of the Petition

In accordance with section
732(b)(3)(A) of the Act, a copy of the
public version of the petition has been
provided to the representatives of the
Government of the PRC.

International Trade Commission
(“ITC”) Notification

We have notified the ITC of our
initiation, as required by section 732(d)
of the Act.

Preliminary Determination by the ITC

The ITC will determine by August 26,
1996, whether there is a reasonable
indication that imports of persulfates
from the PRC are causing material
injury, or threatening to cause material
injury, to a U.S. industry. A negative
ITC determination in this investigation
will result in the investigation being
terminated; otherwise, the investigation
will proceed according to statutory and
regulatory time limits.

Dated: July 31, 1996.
Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 96-19997 Filed 8-5-96; 8:45 am]
BILLING CODE 3510-DS-P
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A-201-504

Porcelain on Steel Cookware From
Mexico; Antidumping Duty
Administrative Review; Extension of
Time Limits for Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of extension of time limit
for antidumping duty administrative
review.

SUMMARY: The Department of Commerce
(the Department) is extending the time
limit of the preliminary and final results
of the ninth antidumping duty
administrative review of the
antidumping duty order on porcelain on
steel cookware from Mexico. The review
covers the period December 1, 1994
through November 30, 1995.

EFFECTIVE DATE: August 6, 1996.

FOR FURTHER INFORMATION CONTACT:
Todd Peterson or Thomas F. Futtner,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.W.,
Washington, D.C. 20230, telephone:
(202) 482-4195 or (202) 482—-3814,
respectively.

SUPPLEMENTARY INFORMATION: Because it
is not practicable to complete this
review within the original time limit,
the Department is extending the time
limits for the preliminary results until
January 2, 1997, in accordance with
section 751(a)(3)(A) of the Tariff Act of
1930, as amended by the Uruguay
Round Agreements Act. (See
Memorandum to Robert S. LaRussa
dated July 29, 1996.) We will issue our
final results for this review 120 days
from the publication of our preliminary
results.

These extensions are in accordance
with section 751(a)(3)(A) of the Tariff
Act of 1930, as amended (19 U.S.C.
1675(a)(3)(A)).

Dated: July 29, 1996.

Jeffrey P. Bialos,

Principal Deputy Assistant Secretary for
Import Administration.

[FR Doc. 96—-20001 Filed 8-5-96; 8:45 am]
BILLING CODE 3510-DS-P

[A-533-808]

Certain Stainless Steel Wire Rods
From India; Initiation of New Shipper
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of initiation of new
shipper antidumping duty
administrative review.

SUMMARY: The Department of Commerce
(the Department) has received a request
to conduct a new shipper administrative
review of the antidumping duty order
on certain stainless steel wire rods from
India, which has a December
anniversary date. In accordance with 19
CFR 353.22(h)(1995), we are initiating
this new shipper administrative review.
EFFECTIVE DATE: August 6, 1996.

FOR FURTHER INFORMATION CONTACT:
Donald Little or Maureen Flannery,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW, Washington,
DC 20230, telephone: (202) 482—-4733.

SUPPLEMENTARY INFORMATION:
Background

The Department received a timely
request on June 28, 1996, in accordance
with section 751(a)(2)(B) of the Tariff
Act of 1930, as amended (the Act), and
19 CFR 353.22(h) of the Department’s
Interim Regulations (60 FR 25130,
25134 (May 11, 1995)) (Interim
Regulations) for a new shipper review of
the antidumping duty order on certain
stainless steel wire rod from India,
which has a December anniversary date.
Antidumping Duty Order: Certain
Stainless Steel Wire Rods from India, 58
FR 63335, (December 1, 1993). See also
memorandum to the file dated July 30,
1996.

Initiation of Review

In accordance with section
751(a)(2)(B) of the Act, and section 19
CFR 353.22(h)(6), we are initiating a
new shipper review of the antidumping
duty order on certain stainless steel wire
rod from India. We will issue the
preliminary results of these reviews not
later than 180 days from the date of
publication of this notice and the final
results within 90 days after issuance of
the preliminary results, unless these
time limits are extended in accordance
with section 751 (a) (2) (B) (iv) of the
Act.

Period to be
reviewed

Antidumping duty
proceeding

India: Certain Stainless
Steel Wire Rod, A—
533-808

Isibars Limited.

1/01/96-6/30/96

We will instruct the U.S. Customs
Service to allow, at the option of the
importer, the posting, until the
completion of the review, of a bond or

security in lieu of a cash deposit for
each entry of the merchandise exported
by the above listed companies, in
accordance with 19 CFR
353.22(h)(4)(1995).

Interested parties must submit
applications for disclosure under
administrative protective orders in
accordance with Section 353.34(b) of
the Department’s regulations (19 CFR
353.34(b) (1995)).

This initiation and this notice are in
accordance with section 751(a)(2)(B) of
the Act (19 U.S.C. 1675(a)(2)(B)) and
section 353.22(h) of the Interim
Regulations.

Dated: July 31, 1996.
Roland L. MacDonald,

Acting Deputy Assistant Secretary,
Enforcement Group IIl.

[FR Doc. 96-19998 Filed 8-5-96; 8:45 am]
BILLING CODE 3510-DS-P

National Oceanic and Atmospheric
Administration

[1.D. 020696C]

Atlantic Large Whale Take Reduction
Team Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of establishment of a
Large Whale Take Reduction Team.

SUMMARY: The following individuals
have been invited to participate on a
Take Reduction Team (TRT) to address
bycatch of large baleen whales,
specifically the northern right whale
(Eubalaena glacialis) and the humpback
whale (Megaptera novaeangliae) in the
following fisheries: The Gulf of Maine/
U.S. mid-Atlantic lobster trap/pot
fishery, the mid-Atlantic coastal gillnet
fishery, the southeastern U.S. Atlantic
shark gillnet fishery, and the Gulf of
Maine sink-gillnet fishery. These large
whale marine mammal stocks are
considered strategic under the Marine
Mammal Protection Act (MMPA)
because they are listed as an endangered
species under the Endangered Species
Act (ESA), and because the level of
human-caused mortality is greater than
their Potential Biological Removal (PBR)
levels.

FOR FURTHER INFORMATION CONTACT: Dr.
Kathy Wang, Southeast Regional Office,
NMFS, (813) 570-5312, or Dr. Sal
Testaverde, Northeast Regional Office,
NMFS, (508) 281-9254, or Michael
Payne, Office of Protected Resources,
NMFS, (301) 713-2322.
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SUPPLEMENTARY INFORMATION: On April
30, 1994, the 1994 Amendments to the
MMPA were signed into law. Section
117 of the MMPA requires that NMFS
complete stock assessment reports for
all marine mammal stocks within U.S.
waters. Each stock assessment report is
required to categorize the status of the
stock as one that either has a level of
human-caused mortality and serious
injury that is not likely to cause the
stock to be reduced below its optimum
sustainable population; or is a strategic
stock, with a description of the reasons
therefore; and estimate the PBR level for
the stock, describing the information
used to calculate it, including the
recovery factor. Stock Assessment
Reports and the calculated PBR were
published by NMFS in July 1995.

The MMPA defines a “‘strategic stock”
as a marine mammal stock for which the
level of direct human-caused mortality
exceeds the PBR level; which, based on
the best available scientific information,
is declining and is likely to be listed as
a threatened species under the
Endangered Species Act of 1973 (ESA)
within the foreseeable future; which is
listed as a threatened species or
endangered species under the ESA, or is
designated as depleted under the
MMPA. The MMPA further defines the
term ‘“‘potential biological removal,” or
PBR, as ‘‘the maximum number of
animals, not including natural
mortalities, that may be removed from a
marine mammal stock while allowing
that stock to reach or maintain its
optimum sustainable population.”

Description of Fisheries to be Reviewed
by Large Whale TRT

Gulf of Maine, U.S. mid-Atlantic
lobster trap/pot fishery: Based on a
review of 1990-1994 large whale
entanglement reports received by the
agency and new information received
about the prosecution of the lobster
fishery, the inshore and offshore
fisheries were proposed to be combined
into a single fishery, the Gulf of Maine/
U.S. mid-Atlantic lobster trap/pot
fishery, and proposed to be placed in
Category | in the 1997 List of Fisheries
(LOF) (see 61 FR 37035, July 16, 1996).
Serious injuries and/or mortalities to
large whales are known to occur in this
fishery. An examination of large whale
entanglement records were reviewed at
61 FR 37035, July 16, 1996. Based on
this analysis the annual serious injury
and mortality across all fisheries for
humpback and northern right whale
stocks interacting with this fishery
exceeded 10 percent of the PBR for both
of these species. The single record of a
serious injury and/or mortality of a
northern right whale, and 11 records of

serious injury and/or mortality of
humpback whales, were reported for
this fishery from 1990-1994.

These records represent a minimum
serious injury and/or mortality rate
(from a 5-year average) of 0.2 per year
for northern right whales, and 2.2 per
year for humpback whales. This rate is
greater than 1 percent but less than 50
percent of the PBR for humpback
whales, which would have resulted in a
proposed reclassification of this fishery
to a Category Il fishery under the
MMPA. However, the rate is equal to 50
percent of the PBR for northern right
whales; therefore this fishery was
proposed to be placed in Category | in
the 1997 LOF.

In addition to the one right whale
entanglement used in the above
analysis, the agency has received several
reports of right whale entanglements
prior to 1990 and after 1994 which are
or may be attributable to the lobster
fishery.

U.S. mid-Atlantic coastal gillnet
fishery: Between 1989 and 1992, 31
humpback whales stranded from New
Jersey through Virginia (Wiley et. al,
1995). Most of these strandings occurred
between the Chesapeake Bay and Cape
Hatteras, North Carolina. Strandings
increased from February through April,
and 25 percent had scars consistent
with net entanglement. Between 1990
and 1996, 10 humpbacks stranded in
Virginia; three animals had rope
abrasion injuries consistent with
entanglement in gillnets.

This fishery includes, but is not
limited to, Atlantic croaker, Atlantic
mackerel, Atlantic sturgeon, black
drum, bluefish, herring, menhaden,
scup, shad, striped bass, sturgeon,
weakfish, white perch, yellow perch,
dogfish, and monkfish (see 61 FR 37035,
July 16, 1996). NMFS proposed that the
geographic definition for the mid-
Atlantic coastal gillnet fishery to be
bounded on the east by the 72°30" W.
long. line, running south from the
southern Long Island shoreline, and on
the south by a line drawn from the
North Carolina-South Carolina border
east to the 72°30’ line (61 FR 37035, July
16, 1996).

New England multispecies sink-gillnet
fishery: Strategic marine mammal
species/stocks seriously injured/killed
in this fishery (fishery defined in the
New England Multispecies fisheries
Management Plan) include several
humpback whales and a northern right
whale (see 60 FR 67063, December 28,
1995).

The geographic definition for the
southern boundary of the Northeast
Multispecies sink gillnet fishery has
been proposed to be changed from

71°40’ W. long. to 72°30" W. long. (61
FR 37035, July 16, 1996).

Southeastern U.S. Atlantic shark
gillnet fishery: A right whale calf was
observed in February, 1994, about ten
miles off of Jacksonville, Florida, with
cuts nearly severing each fluke from the
leading edge, back. Additional injuries
across the blowhole and head area were
similar to injuries observed on right
whales entangled in gillnet gear in New
England. Researchers believe that the
calf was entangled in gillnet gear, and
then hauled back into the fishing
vessel’s props as the gear was being
retrieved. Trent and Parshley’s 1995
description of net retrieval in the shark
gillnet fishery over the stern of gillnet
vessels is consistent with this theory.
The gillnets are set and retrieved at
night, they are set in an east-west
direction crossing whale pathways, and
the vessels are large enough to tow a
small calf. Given these data, and the
precarious status of the northern right
whale, this fishery will be reviewed by
this TRT.

List of invited participants: Section
118(f) of the MMPA requires NMFS to
establish a TRT to prepare a draft Take
Reduction Plan (TRP) designed to assist
in the recovery or prevent the depletion
of each strategic marine mammal stock
that interacts with certain fisheries.
Section 118(f)(6)(C) requires that
members of the TRTs have expertise
regarding the conservation or biology of
the marine mammal species that the
TRP will address, or the fishing
practices that result in the incidental
mortality and serious injury of such
species. The MMPA further specifies
that members of the TRT shall include
representatives of Federal agencies, each
coastal state with fisheries that interact
with the species or stock, appropriate
regional fishery management councils,
interstate fisheries commissions,
academic and scientific organizations,
environmental groups, all commercial
and recreational fisheries groups and
gear types which incidentally take the
species or stock, Alaska Native
organizations, or Indian tribal
organizations, and others as deemed
appropriate.

As a result of stock assessment reports
developed under section 117 of the
MMPA, and an extended interview
process conducted by a NMFS-
contracted facilitator, NMFS has asked
the following individuals to be a
member of the TRT, which will focus on
reducing bycatch of northern right
whales and humpback whales taken as
bycatch in the Gulf of Maine/U.S. mid-
Atlantic lobster trap/pot fishery, the
mid-Atlantic coastal gillnet fishery, the
southeastern U.S. Atlantic shark gillnet
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fishery, and the Gulf of Maine sink-
gillnet fishery:

Kathy Wang, NMFS, SER; Sal
Testaverde, NMFS, NER; Michael
Payne, NMFS, Office of Protected
Resources; Bill Brooks, Florida
Department of Environmental
Protection; Philip Coates, Massachusetts
Division of Marine Fisheries; Chris
Finlayson, Maine Department of Marine
Resources; Mike Harris, Georgia
Department of Natural Resources;
William (Pete) Jensen, Maryland
Department of Natural Resources; Jack
Travelstead, Virginia Marine Resources
Commission; Mike Street, North
Carolina Division of Marine Fisheries;
Jeff Goodyear, University of British
Columbia; Robert Kenney, University of
Rhode Island; Scott Kraus, New England
Adquarium; David Laist, Marine Mammal
Commission; David Mattila and Charles
Mayo, Center for Coastal Studies; Mark
Swingle, Virginia Marine Science
Museum; Chris Croft, Environmental
Solutions International; Ellie Dorsey,
Conservation Law Foundation; Hans
Neuhauser, Georgia Land Trust Service
Center; David Wiley, International
Wildlife Coalition; Nina Young, Center
for Marine Conservation; Sharon Young,
The Humane Society of the U.S.;
Patricia Fiorelli, New England Fishery
Management Council; Tom Hoff, Mid-
Atlantic Fishery Management Council;
Bill Adler, Massachusetts Lobstermen’s
Association; Dick Allen, Atlantic
Offshore Fishermen’s Association; Ron
Hauck, southeast gillnet representative;
Mike Baker, Southeast Shark Gillnet
Association; Chris Hickman, mid-
Atlantic coastal gillnet representative;
Bill Foster, mid-Atlantic coastal gillnet
representative; Bob MacKinnon,
Massachusett’s Netters Association;
John Our, Jr., Cape Cod Gillnetters
Association; Terry Stockwell, Maine
Gillnetters Association; and Pat White,
Maine Lobstermen’s Association.

Other individuals from NMFS, state
and Federal agencies, and the
Department of Fisheries and Oceans-
Canada, may be present as observers, or
for their scientific expertise. The TRT
will be facilitated by Abby Dilley, The
Keystone Center, Washington, D.C. This
Take Reduction Team will hold its first
meeting to develop a TRP as described
in the MMPA focusing on reducing
bycatch in these fisheries in September
in Boston, Massachusetts. The date,
time and location of this meeting will be
announced in a subsequent notice
published in the Federal Register and
each person invited to participate will
be notified by the facilitator by letter.

NMPFS fully intends to convene a TRT
process in a way that provides for
national consistency yet accommodates

the unique regional needs and
characteristics of any one team. TRTs
are not subject to the Federal Advisory
Committee Act (5 App. U.S.C.).
Meetings are open to the public.
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Authority: 16 U.S.C. 1387

Dated: August 1, 1996.
Rennie S. Holt,
Acting Director, Office of Protected Resources.
[FR Doc. 9620026 Filed 8-1-96; 3:37 pm]
BILLING CODE 3510-22-F

[1.D. 072996A]

Endangered Species; Permits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of an application for
modification 5 to scientific research
permit 818 (P211C).

SUMMARY: Notice is hereby given that
the Oregon Department of Fish and
Wildlife in La Grande, OR (ODFW) has
applied in due form for a modification
to a permit authorizing takes of a
threatened species for the purpose of
scientific research.

DATES: Written comments or requests for
a public hearing on this application
must be received on or before
September 5, 1996.

ADDRESSES: The application and related
documents are available for review in
the following offices, by appointment:

Office of Protected Resources, F/PRS,
NMFS, 1315 East-West Highway, Silver
Spring, MD 20910-3226 (301-713—
1401); and

Environmental and Technical
Services Division, 525 NE Oregon
Street, Suite 500, Portland, OR 97232—-
4169 (503-230-5400).

Written comments or requests for a
public hearing should be submitted to
the Chief, Endangered Species Division,
Office of Protected Resources.
SUPPLEMENTARY INFORMATION: ODFW

requests a modification to a permit
under the authority of section 10 of the

Endangered Species Act of 1973 (ESA)
(16 U.S.C. 1531-1543) and the NMFS
regulations governing ESA-listed fish
and wildlife permits (50 CFR parts 217—
227).

ODFW (P211C) requests modification
5 to permit 818. Permit 818 authorizes
takes of adult and juvenile, threatened,
Snake River spring/summer chinook
salmon (Oncorhynchus tshawytscha) for
scientific research. For modification 5,
ODFW requests that permit 818 be
extended through June of 1998, for a
total duration of approximately five
years. Permit 818 was issued by NMFS
on April 22, 1993 (58 FR 25811, April
28, 1993) and is currently set to expire
on December 31, 1996.

Also for modification 5, ODFW
requests an increase in the takes of adult
and juvenile, ESA-listed salmon
associated with new studies in the
Wallowa River Basin. ODFW proposes
to determine the migration timing,
survival rates, seasonal distribution,
relative abundance, and habitat
utilization of spring chinook salmon
juveniles produced within the Wallowa
River Basin. In addition, ODFW will
investigate the significance of cold-
water refugia in the life histories of
juvenile salmonids. A greater number of
ESA-listed fish are proposed to be
observed or captured and handled.
ODFW also proposes to tag/mark a
greater number of ESA-listed fish with
passive integrated transponders or
pigment inoculation. The new research
will provide essential information on
the life history and critical habitat of the
spring chinook salmon populations in
the Wallowa River Basin. The
information collected will enable
managers to make more effective
decisions concerning the protection and
enhancement of critical habitat.

Those individuals requesting a
hearing (see ADDRESSES) should set out
the specific reasons why a hearing on
this application would be appropriate.
The holding of such hearing is at the
discretion of the Assistant
Administrator for Fisheries, NOAA. All
statements and opinions contained in
this application summary are those of
the applicant and do not necessarily
reflect the views of NMFS.

Dated: July 30, 1996.
Eric H. Ostrovsky,

Acting Chief, Endangered Species Division,
Office of Protected Resources, National
Marine Fisheries Service.

[FR Doc. 96-19894 Filed 8-5-96; 8:45 am]

BILLING CODE 3510-22-F



40822

Federal Register / Vol. 61, No. 152 / Tuesday, August

6, 1996 / Notices

CONSUMER PRODUCT SAFETY
COMMISSION

Sunshine Act Meeting

AGENCY: U.S. Consumer Product Safety
Commission.

TIME AND DATE: 11:00 a.m., Tuesday,
August 6, 1996.

LOCATION: Room 714, East West Towers,
4330 East West Highway, Bethesda,
Maryland.

STATUS: Closed to the Public.
MATTER TO BE CONSIDERED:

Children’s Sleepwear Enforcement
The Commission will consider issues

related to the enforcement of the children’s
sleepwear standard.

The Commission decided on August
1, 1996, that agency business required
scheduling this meeting without the
usual seven days advance public notice.

For a recorded message containing the
latest agenda information, call (301)
504-0709.

CONTACT PERSON FOR ADDITIONAL
INFORMATION: Sadye E. Dunn, Office of
the Secretary, 4330 East West Highway,
Bethesda, MD 20207 (301) 504—-0800.

Dated: August 2, 1996.
Sadye E. Dunn,
Secretary.
[FR Doc. 96—20160 Filed 8—-2-96; 2:23 pm]
BILLING CODE 6355-01-M

Petition Requesting Development of
Safety Standard for Protective Batting
Helmets and Staff Report

AGENCY: Consumer Product Safety
Commission.

ACTION: Notice.

SUMMARY: In 1994, the American
Academy of Facial Plastic and
Reconstructive Surgery petitioned the
Commission to develop a safety
standard for protective batting helmets
used by children younger than 15 years
of age to require these helmets to be
manufactured with a face guard. In
1996, the Commission staff published a
report about injuries to children
associated with baseball and the types
of protective equipment currently
available to prevent those injuries. The
Commission solicits written comments
on the petition and on that portion of
the report concerning facial injuries and
batting helmets with face guards.t

1The Commission voted 2—1 to publish this
notice, with Commissioner Mary Shiela Gall
dissenting. Commissioner Gall’s statement
concerning her vote is available from the Office of
the Secretary.

DATES: Comments on the petition and
the report should be received in the
Office of the Secretary by September 20,
1996.

ADDRESSES: Comments on the petition
should be mailed to the Office of the
Secretary, Consumer Product Safety
Commission, Washington, DC 20207,
telephone (301) 504-0800, or delivered
to the Office of the Secretary, room 502,
4330 East-West Highway, Bethesda,
Maryland 20814. Comments should be
captioned “‘Petition and Report
Concerning Batting Helmets with Face
Guards.” Five copies are requested of
each submission in response to this
notice.

A copy of the petition, comments on
the petition submitted before July 26,
1995, and the document entitled ‘“Youth
Baseball Protective Equipment Project—
Final Report” are available for
inspection at the Commission’s Public
Reading Room, room 419, 4330 East-
West Highway, Bethesda, Maryland. To
obtain a copy of the petition, comments
on the petition, or ““Youth Baseball
Protective Equipment Project—Special
Report,” call or write Rockelle
Hammond, Office of the Secretary,
Consumer Product Safety Commission,
Washington, D.C. 20207; telephone
(301) 504-0800.

FOR FURTHER INFORMATION CONTACT: For
information about the petition or the
staff report, call or write Susan B. Kyle,
Directorate for Epidemiology and Health
Sciences, Consumer Product Safety
Commission, Washington, D.C. 20207;
telephone (301) 504-0470, extension
1210.

SUPPLEMENTARY INFORMATION: In 1994,
the American Academy of Facial Plastic
and Reconstructive Surgery petitioned
the Commission to develop a safety
standard for protective batting helmets
intended for children. The petition,
designated HP 95-1, requests
development of a standard requiring
batting helmets intended for children
younger than 15 years of age to be
manufactured with a face guard which
meets the requirements of the Safety
Specification for Face Guards for Youth
Baseball (ASTM F910), published by
ASTM (formerly the American Society
for Testing and Materials). The petition
includes two articles from the journal
“Pediatrics.” These articles state that
batting-related injuries are a leading
cause of sports-related eye injuries and
that the Sports Eye Safety Committee of
the National Society to Prevent
Blindness has endorsed requiring face
guards with batting helmets. The
petition asserts that the use of batting
helmets without face guards by children

younger than 15 years of age creates an
unreasonable risk of injury.

In the Federal Register of November
1, 1994 (59 FR 54548), the Commission
published a notice to solicit written
comments on the petition. In response
to that notice the Commission received
four comments, all of which urge denial
of the petition.

Two comments observe that the risk
of being injured from impact of the ball
is inherent in the game of baseball. One
of these comments states that helmets
meeting the requirements of the
standard requested by the petition
would add to the frustrations of young
players and detract from their
enjoyment of the game.

Two other comments state that the
ASTM standard for face guards should
not be incorporated into a mandatory
standard. These comments state that the
adequacy of protection afforded by this
standard has not been adequately
evaluated, and that compliance with the
standard could reduce the player’s field
of vision and access to the airway of an
injured player.

In 1995, the Commission staff began
a study of the circumstances
surrounding facial injuries associated
with baseball and softball. On July 14,
1995, the Commission voted to defer a
decision on the petition until the results
of that study became available.

In May 1996, the Commission staff
completed a report entitled ‘“Youth
Baseball Protective Equipment Project—
Final Report” (the Final Report). That
document provides information about
injuries to children associated with
baseball, and about protective
equipment available to prevent those
injuries. The Final Report discusses,
among other things, a survey of injuries
associated with baseball, softball, and T-
ball treated in hospital emergency
rooms during the spring and summer of
1995. A copy of the complete Final
Report is available without charge by
writing or calling the Office of the
Secretary, Consumer Product Safety
Commission, Washington, D.C. 20207;
telephone (301) 504-0800.

From the survey of injuries associated
with baseball, the Commission staff
estimates that about 37 per cent (59,400)
of the total youth baseball-related
injuries treated in hospital emergency
rooms were facial injuries. About 74 per
cent of these facial injuries resulted
from being hit by a ball; 19 per cent
resulted from being hit by a bat; and
about 7 per cent resulted from colliding
with another player.

Batters sustained 11 per cent of all
facial injuries. Almost 98 per cent of the
injured batters were batting
righthanded. For these right-handed
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batters, 56 per cent of the facial injuries
were to the left side of the face (the side
toward the pitcher); 28 per cent were to
the right side of the face; in the
remaining 16 per cent, the location of
the injury on the face was unknown.

For the youngest children, ages five
through seven years old, facial injuries
represented a high proportion of all
injuries (59 to 84 per cent). Facial
injuries accounted for 50 per cent or
more of all injuries for players younger
than 10 years of age.

For five-year-olds, facial injuries were
divided almost evenly between
organized play (53 per cent) and
unorganized play (47 per cent). Facial
injuries in organized play predominated
in all other age groups, consisting of 72
to 96 per cent of all injuries.

The Commission staff estimates that
2.1 to 3.5 million protective batting
helmets are in use by players in all
organized youth leagues during a single
season. About 4 to 10 per cent of these
helmets are likely to have face guards.
The Commission staff also estimates
that about 125,000 to 200,000 face
guards were sold during the years 1994
and 1995.

The results of the 1995 survey of
injuries to children associated with
baseball and other information
contained in the Final Report were not
available when the Commission
requested comments on the petition in
1994. Therefore, the Commission now
solicits comments on the petition and
those portions of the Final Report
concerning facial injuries and face
guards.

Additionally, the Commission solicits
information on the following topics:

« The expected useful life of face
guards;

¢ The number and types of any
injuries associated with the use of face
guards;

e The number of children who
participated in organized and/or
unorganized play, by age;

« Any information about the
effectiveness of face guards to prevent or
reduce injuries; and

¢ Information about annual sales of
face guards for the past ten years, and
projected sales for the next five years.

Dated: July 31, 1996.
Sadye E. Dunn,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 96-19882 Filed 8-5-96; 8:45 am]
BILLING CODE 6355-01-P

CORPORATION FOR NATIONAL AND
COMMUNITY SERVICE

Revision of the National Senior Service
Corps’ Project Progress Report (A-
1020)

AGENCY: Corporation for National and
Community Service.

ACTION: Notice of 30-day OMB review of
Project Progress Report.

SUMMARY: On June 4, the National
Senior Service Corps (NSSC) announced
a 60-day review and comment period
during which project sponsors and the
public were encouraged to submit
comments suggesting revisions to the
NSSC Project Progress Report (PPR)
used by project sponsors (grantees) to
report progress made toward work plan
accomplishment, problems
encountered, resources generated and
budget variances from the grant
awarded.

Comments were invited on (1)
whether the existing PPR appropriately
meets project oversight and operational
management, planning and reporting
needs of the Senior Corps programs; (2)
ways to enhance the quality, utility and
clarity of the PPR; (3) accuracy of
agency estimates of reporting burden;
and (4) ways to further reduce burden
on respondents.

NSSC is requesting extension of the
authorization to use the PPR in its
current form with grants funded in
1997. However, revising and phasing in
of a new form in conjunction with
planned implementation of the impact
programming initiative and redesign of
the Project Grant Application is
anticipated for grants funded in 1998.
DATES: The National Senior Service
Corps and the Office of Management
and Budget will consider written
comments on the Project Progress
Report and record keeping requirements
which are received within 30 days from
the date of publication.

Addressess to Send Comments to
both:

Janice Forney Fisher, NSSC, Rm 9403A,
Corp. for National Service, 1201 New
York Avenue, NW., Washington, D.C.
20525

Deborah Bonds, Office of Info. &
Regulatory Affairs, Office of
Management and Budget,
Washington, D.C. 20503
Estimated Annual reporting or

Disclosure Burden: 18,400 hours.
Established projects (over 80 percent

of NSSC grantees) report twice annually.

First-year projects, new components,

demonstrations, and projects

experiencing problems or with
substantial project revisions will

continue to report quarterly, as
identified in the Notice of Grant Award
(NGA).

FOR FURTHER INFORMATION CONTACT:
Janice Forney Fisher (202) 606-5000
ext. 275.

This document will be made available
in alternate format upon request. TDD
(202) 606-5000 ext. 164.

Regulatory Authority: National
Service Trust Act of 1993.

Dated: July 31, 1996.

Thomas E. Endres,

Deputy Director, National Senior Service
Corps.

[FR Doc. 96-19929 Filed 8-5-96; 8:45 am]
BILLING CODE 6050-28-M

Proposed Changes to AmeriCorps
State, National, and Tribes and
Territories Application Guidelines for
the Program Year 1997 Grant Cycle

AGENCY: Corporation for National and
Community Service.

ACTION: Request for comment on
proposed changes in policy and
guidelines for AmeriCorps State,
National, and Tribes and Territories
applications.

SUMMARY: The Corporation for National
and Community Service is proposing
changes to and inviting comments on its
application guidelines for AmeriCorps
programs: AmeriCorps State and
National programs; and AmeriCorps
Tribes and Territories. The proposed
changes were developed in response to
recommendations from programs and
experience over the last two years. The
changes were also developed to reduce
the federal cost of AmeriCorps programs
to meet specific benchmarks over the
next three years. A broad range of areas
is covered by the proposed changes,
including the following: the timeline for
distribution of guidelines and
submission of applications; new targets
and caps on program costs per Member;
revised priorities for service activities in
the areas of education, public safety, the
environment, and other human needs;
and criteria for evaluating the quality of
program applications. The Corporation
invites all interested parties to submit
written comments on the issues
discussed in this notice. Comments
received will be given careful
consideration in the development of
final Program Year 1997 policies and
grant application guidelines.

DATES: Only written comments will be
considered. Comments must be
submitted no later than October 7, 1996.
Faxes will not be accepted.
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ADDRESSES: Comments should be
addressed to Deborah Jospin, Acting
General Counsel, Corporation for
National Service, 1201 New York
Avenue, NW, Washington, DC 20525.
FOR FURTHER INFORMATION CONTACT:
Peter Heinaru, Deputy Director,
AmeriCorps State/National, at (202)
606-5000, ext. 302 or (202) 565-2799
(T.D.D.). For visually impaired
individuals, this information will be
made available in alternative format
upon request.

SUPPLEMENTARY INFORMATION:
Applications

The Corporation invites comments on
its guidelines as set forth in the 1995
AmeriCorps State and National Direct
Program Application Guidelines and the
1996 AmeriCorps Renewal Application
Guidelines. Copies of these applications
are available through the individual
State Commissions and the Corporation
for those who wish to review them and
provide feed back to the Corporation.
For copies of the guidelines, contact
Rosa Harrison at (202) 606-5000, ext.
433.

l. Specific Program Requirements and
Guidelines

A. Renewals, Re-competition, and
New Applications—State Commissions
will have the option to allow programs
in their first or second year of operation
with Corporation funds to renew their
grants. AmeriCorps National and
AmeriCorps Tribes and Territories
grantees in their first or second year of
operation with Corporation funds may
also submit renewal applications to the
Corporation. All Corporation-funded
programs in their third year of
operation, including those funded
through the State Commissions, must re-
compete with other new applicants as
new programs. States will have latitude
in the type of program outreach they
choose to conduct. The National and
Community Service Act of 1990, as
amended (the Act), is due to be
reauthorized next year. Changes could
be made in appropriations or
reauthorization language that affect
1997 applications. Potential applicants
will be apprised of any changes.

B. Continuing Grants—Programs have
suggested that they could more easily
raise funds if they receive multi-year
grants which indicate anticipated levels
of support in the outyears. To
accommodate the needs of our
programs, the Corporation’s initial grant
award agreement with all newly-
competed programs will include
estimated levels of support for the
second and third years and indicate that

the grant may continue for three years,
if annual review determines that the
program meets quality standards and if
funds are available. The process of
approving the second and third year
awards will be similar to the current
renewal process and will be conducted
separately from any new competition.
States will have the option of making
continuing grants for up to three years.
When the Act is reauthorized by
Congress, all programs, regardless of a
continuing grant award, must meet any
new requirements established under the
reauthorization.

C. Planning Grants—The Corporation
will not support any planning grants.
States, however, have the option to
support small planning grants under
their formula allotment.

D. Summer Programs—The
Corporation encourages applicants to
consider operating summer programs as
an adjunct to their regular full-time or
part-time schedule. The application
guidelines will specify how those
programs will meet part-time
requirements.

E. State Coordination with National
Direct Applications—One of the criteria
for evaluating the State Commission in
its application for Administrative funds
will be the extent to which the
Commission provides support for the
National Direct operating sites in the
State. The National Direct Application
instructions will ask the Parent
Organizations to describe how they
worked with the State Commissions in
selecting operating sites in the specific
States. The National Directs will be
evaluated on that process during the
peer and staff reviews. They will also be
encouraged, but not required, to include
support letters from the State
Commissions in their applications.

F. Preferences—‘‘Preference’” means
that the Corporation, as authorized by
the Act, has designated certain types of
national service programs for priority
consideration. During the staff selection
process, a program that addresses the
following issues may be given a
preference over other programs that do
not.

1. Issue Area Specialization—The
four national issue areas established by
law are education, public safety,
environment, and other human needs.
The Corporation will continue to
encourage programs to develop issue
area specialization instead of trying to
meet all of the Corporation’s issue areas.
The Corporation recognizes that certain
programs (e.g., volunteer generator
models or programs operating in rural
areas) may not be able to focus on single
issues to the extent that others can.
However, program experience to date

indicates that it is difficult to
demonstrate impact on communities
when programs try to meet many needs
all at once.

2. Localities—The Corporation will
give a preference to applicants who
propose to sponsor AmeriCorps service
activities in areas officially designated
as Empowerment Zones or Enterprise
Communities by the U.S. Department of
Housing and Urban Development and/or
the U.S. Department of Agriculture. The
Corporation will also give preference to
areas affected by military downsizing.

G. New Priority: Children and Youth,
Especially Education—The four national
issue areas established by law remain
the same: education, public safety,
environment, and other human needs.
In 1997, the new priority will be
children and youth, especially in
education. While this priority
supersedes the 1994 and 1995 priorities,
the focus on children and youth can fit
within any of the four issue areas and
need not be the sole focus of the
program. A program will be considered
to meet the priority if it plans to recruit
and coordinate youth volunteers to
assist in projects that may be in any of
the four issue area