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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 532

RIN 3206-AH22

Prevailing Rate Systems; Abolishment
of Philadelphia, PA, Nonappropriated
Fund Wage Area

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing a final
rule to abolish the Philadelphia, PA,
nonappropriated fund (NAF) Federal
Wage System (FWS) wage area and
redefine the five counties having
continuing FWS employment as areas of
application to nearby NAF wage areas
for pay-setting purposes.

EFFECTIVE DATE: July 5, 1996.

FOR FURTHER INFORMATION CONTACT:
Paul Shields, (202) 606—-2848.

SUPPLEMENTARY INFORMATION: On
November 14, 1995, OPM published an
interim rule to abolish the Philadelphia,
PA, nonappropriated fund (NAF)
Federal Wage System wage area and
redefine the five counties having
continuing FWS employment as areas of
application to nearby NAF wage areas
for pay-setting purposes. Philadelphia
County and Chester County, PA, are
being redefined to the Montgomery, PA,
wage area. New Castle County, DE; Cape
May, NJ; and Salem County, NJ, are
being redefined to the Burlington, NJ,
wage area. The remaining Philadelphia
wage area counties (Camden and
Cloucester, NJ) have no FWS employees
and are being deleted. The interim rule
provided a 30-day period for public
comment. OPM received one comment
during the comment period suggesting
that the Montgomery, PA, survey area be
expanded to include Philadelphia
County or that a differential be paid to

workers employed in Philadelphia
County. After another detailed review,
OPM found that it would not be feasible
for the Montgomery County survey host
activity to support a survey expanded to
include an additional large urban area
like Philadelphia County. Hence, OPM
concurs with the findings of FPRAC and
does not agree that the Montgomery
survey area should be expanded.
Regarding the suggestion of a
differential, OPM has provided directly
to the sender of the suggestion guidance
on how agencies may request wage
flexibilities under current regulations
for special rates, special schedules, and
increased minimum rates to counter
recruitment or retention difficulties.
Therefore, the interim rule is being
adopted as a final rule.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they will affect only Federal
agencies and employees.

List of Subjects in 5 CFR Part 532
Administrative practice and

procedure, Freedom of information,

Government employees, Reporting and

recordkeeping requirements, Wages.
Accordingly, under the authority of 5

U.S.C. 5343, the interim rule amending

5 CFR part 532 published on November

14,1995 (60 FR 57145), is adopted as

final without any changes.

Office of Personnel Management.

Lorraine A. Green,

Deputy Director.

[FR Doc. 96-13842 Filed 6—3-96; 8:45 am]

BILLING CODE 6325-01-M

5 CFR Part 532
RIN 3206-AH41

Prevailing Rate Systems; Redefinition
of Oneida, NY, Nonappropriated Fund
Wage Area

AGENCY: Office of Personnel
Management.

ACTION: Interim rule with request for
comments.

SUMMARY: The Office of Personnel
Management (OPM) is issuing an
interim rule to abolish the Oneida, NY,
nonappropriated fund (NAF) Federal
Wage System (FWS) wage area and to

establish a new Jefferson, NY, NAF
wage area with a survey area consisting
of Jefferson County—currently an
unsurveyed county in the Oneida wage
area. The Oneida wage area is presently
composed of one survey area county
(Oneida) and nine area of application
counties (Albany, Clinton, Jefferson,
Onondaga, Ontario, Schenectady,
Saratoga, Seneca, and Steuben). After
this change, a new wage area, Jefferson,
NY, will include seven of these
counties, with Jefferson designated as
the survey area and Albany, Oneida,
Onondaga, Ontario, Schenectady, and
Steuben designated as areas of
application. Clinton, Saratoga, and
Seneca, which have no FWS employees,
will be deleted.

DATES: This interim rule becomes
effective on June 6, 1996. Comments
must be received by July 5, 1996.
Employees currently paid rates from the
Oneida, NY, NAF wage schedule will
continue to be paid from that schedule
until their conversion to the Jefferson,
NY, NAF wage schedule on May 16,
1996.

ADDRESSES: Send or deliver comments
to Donald J. Winstead, Assistant
Director for Compensation Policy,
Human Resources Systems Service,
Office of Personnel Management, Room
6H31, 1900 E Street NW., Washington,
DC 20415, or FAX: (202) 606—2394.

FOR FURTHER INFORMATION CONTACT: Paul
Shields, (202) 606—2848.
SUPPLEMENTARY INFORMATION: Because
the closing of the Oneida, NY,
nonappropriated fund (NAF) wage area
host activity, Griffiss Air Force Base, left
Oneida County without an activity
having the capability to conduct a wage
survey, the Department of Defense
requested that the Oneida wage area be
abolished and that a new Jefferson, NY,
NAF wage area be established with a
survey area consisting of Jefferson
County—currently an unsurveyed
county in the Oneida wage area. The
Oneida wage area is presently composed
of one survey area county (Oneida) and
nine area of application counties
(Albany, Clinton, Jefferson, Onondaga,
Ontario, Schenectady, Saratoga, Seneca,
and Steuben).

The new wage area being established
by this interim rule, Jefferson, NY, will
include seven of these counties, with
Jefferson designated as the survey area
and Albany, Oneida, Onondaga,
Ontario, Schenectady, and Steuben
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designated as areas of application.
Jefferson County meets the minimum
requirements to be the survey area. Fort
Drum, located in Jefferson County, has
181 NAF Federal Wage System
employees and has the capability to
conduct the survey. Jefferson County
also meets the other regulatory
requirement of a minimum of 1,800
private enterprise employees in
establishments within survey
specifications (with approximately
16,970 such employees). Clinton,
Saratoga, and Seneca, which have no
FWS employees, will be deleted.

As required in regulation, 5 CFR
532.219, the following criteria were
considered in redefining these wage
areas:

(1) Proximity of largest activity in
each county;

(2) Transportation facilities and
commuting patterns; and

(3) Similarities of the counties in:

(i) Overall population;

(ii) Private employment in major
industry categories; and

(iii) Kinds and sizes of private
industrial establishments.

The criteria strongly favor redefinition
to the proposed Jefferson survey area for
the closest two counties to be redefined,
Oneida and Onondaga. For the four
more distant counties to the southwest
(Ontario and Steuben) and to the
southeast (Schenectady and Albany),
the regulatory criteria are mixed, with
Jefferson first-ranked on either the
transportation and commuting patterns
criterion or the similarities in
population and private industry
criterion. Although consideration was
given to the possible redefinition of
these four counties to the closer Niagara,
New York, or Hampden, Massachusetts,
areas, the mixed nature of these findings
supports this redefinition. Other
relevant factors weighed include the
continuity of the historical composition
of the old wage area and a natural
affinity of these New York counties
having continuing NAF employment.
The willingness of DOD and its wage
committee to establish a new wage area
and conduct a new survey furthers the
concepts of wage rates based on
prevailing local rates and of effective
partnership in this period of wage area
realignments as base closures shrink the
NAF workforce.

The full-scale surveys will continue to
be ordered in March of even numbered
fiscal years—e.g., in March 1996. The
Federal Prevailing Rate Advisory
Committee reviewed this
recommendation and by consensus
recommended approval.

Pursuant to 5 U.S.C. 553(b)(3)(B), |
find that good cause exists for waiving

the general notice of proposed
rulemaking. Also, pursuant to section
553(d)(3) of title 5, United States Code,

I find that good cause exists for making
this rule effective in less than 30 days.
The notice is being waived and the
regulation is being made effective in less
than 30 days because preparations for
the 1996 Jefferson, NY, NAF wage area
survey must begin immediately.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they affect only Federal
agencies and employees.

List of Subjects in 5 CFR Part 532

Administrative practice and
procedure, Freedom of information,
Government employees, Reporting and
recordkeeping requirements, Wages.

Office of Personnel Management.
Lorraine A. Green,
Deputy Director.

Accordingly, OPM is amending 5 CFR
part 532 as follows:

PART 532—PREVAILING RATE
SYSTEMS

1. The authority citation for part 532
continues to read as follows:

Authority: 5 U.S.C. 5343, 5346; §532.707
also issued under 5 U.S.C. 552.

Appendix B to Subpart B of Part 532
[Amended]

2. In appendix B to subpart B, the
listing for the State of New York is
amended by removing the entry for
Oneida and adding in alphabetical order
a new entry of Jefferson with a
beginning month of survey of “*“March”
and a fiscal year of full-scale survey of
“Even.”

3. Appendix D to subpart B is
amended by removing the wage area list
for Oneida, New York, and by adding in
alphabetical order a new list for
Jefferson, New York, to read as follows:

Appendix D to Subpart B of Part 532—
Nonappropriated Fund Wage and
Survey Areas

* * * * *
New York
* * * * *

Jefferson Survey Area

New York
Jefferson

Area of Application. Survey Area Plus

New York
Albany

Oneida
Onondaga
Ontario
Schenectady
Steuben
* * * * *

[FR Doc. 96-13840 Filed 6—3-96; 8:45 am]
BILLING CODE 6325-01-M

5 CFR Part 532

RIN 3206-AH29

Prevailing Rate Systems; Abolishment
of Franklin, OH, Nonappropriated Fund
Wage Area

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing a final
rule to abolish the Franklin, OH,
nonappropriated fund (NAF) Federal
Wage System (FWS) wage area and
redefine the five counties having
continuing FWS employment as areas of
application to the Greene-Montgomery,
OH, NAF wage area for pay-setting
purposes. Those five counties include
three Ohio counties (Franklin, Licking,
and Ross) and two West Virginia
counties (Raleigh and Wayne). The
remaining Franklin wage area county
(Cabell) has no FWS employment and is
being deleted.

EFFECTIVE DATE: July 5, 1996.

FOR FURTHER INFORMATION CONTACT:
Paul Shields, (202) 606-2848.

SUPPLEMENTARY INFORMATION: On
January 31, 1996, OPM published an
interim rule to abolish the Franklin, OH,
nonappropriated fund (NAF) Federal
Wage System wage area and redefine the
five counties having continuing FWS
employment as areas of application to
the Green-Montgomery, OH, NAF wage
area for pay-setting purposes. Those five
counties include three Ohio counties
(Franklin, Licking, and Ross) and two
West Virginia counties (Raleigh and
Wayne). The remaining Franklin wage
area county (Cabell) has no FWS
employment and is being deleted. The
interim rule provided a 30-day period
for public comment. OPM received no
comments during the comment period.
Therefore, the interim rule is being
adopted as a final rule.

Regulatory Flexibility Act

| certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they will affect only Federal
agencies and employees.
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List of Subjects in 5 CFR Part 532

Administrative practice and
procedure, Freedom of information,
Government employees, Reporting and
recordkeeping requirements, Wages.

Accordingly, under the authority of 5
U.S.C. 5343, the interim rule amending
5 CFR part 532 published on January 31,
1996 (61 FR 3175), is adopted as final
without any changes.

Office of Personnel Management.
Lorraine A. Green,

Deputy Director.

[FR Doc. 96-13839 Filed 6—-3-96; 8:45 am]
BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 29
[Docket No. TB—95-18]

Tobacco Inspection; Growers’
Referendum Results

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This document contains the
determination with respect to the
referendum on the merger of Sanford
and Carthage-Aberdeen, North Carolina,
to become the consolidated market of
Sanford-Carthage-Aberdeen. A mail
referendum was conducted during the
period of April 15-19, 1996, among
tobacco growers who sold tobacco on
these markets in 1995 to determine
producer approval/disapproval of the
designation of these markets as one
consolidated market. Growers approved
the merger. Therefore, for the 1996 and
succeeding flue-cured marketing
seasons, the Sanford and Carthage-
Aberdeen, North Carolina, tobacco
markets shall be designated as and
called Sanford-Carthage-Aberdeen. The
regulations are amended to reflect this
new designated market.

EFFECTIVE DATE: July 5, 1995.

FOR FURTHER INFORMATION CONTACT:
Rebecca Fial, Assistant to the Director,
Tobacco Division, Agricultural
Marketing Service, United States
Department of Agriculture, P.O. Box
96456, Washington, DC 20090-6456;
telephone number (202) 260-0151.

SUPPLEMENTARY INFORMATION: A notice
was published in the March 18, 1996,
issue of the Federal Register (61 FR,
10903) announcing that a referendum
would be conducted among active flue-
cured producers who sold tobacco on
either Sanford or Carthage-Aberdeen,
during the 1995 season to ascertain if
such producers favored the
consolidation.

The notice of referendum announced
the determination by the Secretary that
the consolidated market of Sanford-
Carthage-Aberdeen, North Carolina,
would be designated as a flue-cured
tobacco auction market and receive
mandatory Federal grading of tobacco
sold at auction for the 1996 and
succeeding seasons, subject to the
results of the referendum. The
determination was based on the
evidence and arguments presented at a
public hearing held in Sanford, North
Carolina, on November 7, 1995,
pursuant to applicable provisions of the
regulations issued under the Tobacco
Inspection Act, as amended. The
referendum was held in accordance
with the provisions of the Tobacco
Inspection Act, as amended (7 U.S.C.
511d) and the regulations set forth in 7
CFR 29.74.

Ballots for the April 15-19
referendum were mailed to 622
producers. Approval required votes in
favor of the proposal by two-thirds of
the eligible voters who cast valid
ballots. The Department received a total
of 156 responses: 127 eligible producers
voted in favor of the consolidation; 27
eligible producers voted against the
consolidation; and 2 ballots were
determined to be invalid.

The Department of Agriculture is
issuing this rule in conformance with
Executive Order 12866.

This final rule has been reviewed
under Executive Order 12788, Civil
Justice Reform. This action is not
intended to have retroactive effect. The
final rule will not preempt any State or
local laws, regulations, or policies,
unless they present an irreconcilable
conflict with this rule. There are no
administrative procedures which must
be exhausted prior to any judicial
challenge to the provisions of this rule.

Additionally, in conformance with
the provisions of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), full
consideration has been given to the
potential economic impact upon small
business. Most tobacco producers and
many tobacco warehouses are small
businesses as defined in the Regulatory
Flexibility Act. This action will not
substantially affect the normal
movement of the commodity in the
marketplace. It has been determined
that this action will not have a
significant impact on a substantial
number of small entities.

List of Subjects in 7 CFR Part 29

Administrative Practices and
Procedures, Advisory Committees,
Government Publications, Imports,
Pesticides and Pests, Reporting and
Recordkeeping Procedures, Tobacco.

For the reasons set forth in the

preamble, 7 CFR Part 29, Subpart D, is
amended as follows:

Subpart D—Order of Designation of
Tobacco Markets

1. The authority citation for 7 CFR
Part 29, Subpart D, continues to read as
follows:

Authority: Sec. 5, 49 Stat. 732, as amended
by Sec. 157(a)(1), 95 Stat. 374 (7 U.S.C.
511d).

2. In Section 29.8001, the table is
amended by adding a new entry (hhh)
to read as follows:

Territory Types of tobacco Auction markets Order of designation Citation
* * * * * * *
(hhh) North Carolina ........cccceviieiieniieiie e, flue-cured ........... o Sanford-Carthage-Aber- July 5, 1996.

deen.
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Dated: May 28, 1996.
Kenneth C. Clayton,
Acting Administrator.
[FR Doc. 96-13832 Filed 6-3-96; 8:45 am]
BILLING CODE 3410-02-P

Natural Resources Conservation
Service

7 CFR Part 610

Technical Assistance

AGENCY: Natural Resources
Conservation Service, USDA.

ACTION: Final rule.

SUMMARY: Section 301(c) of the Federal
Agriculture Improvement and Reform
Act of 1996 (FAIRA) requires the
Secretary of Agriculture to publish in
the Federal Register, within 60 days of
the enactment of FAIRA, the universal
soil loss equation (USLE) and wind
erosion equation (WEQ) used by the
Department of Agriculture (the
Department) as of the date of
publication. The Natural Resources
Conservation Service (NRCS) utilizes
factors from the USLE, the revised
universal soil loss equation (RUSLE)
and the WEQ in equations to predict
soil erosion due to water and wind. The
Department was first required to use the
factors from the USLE and WEQ to make
highly erodible land (HEL)
determinations under the Food Security
Act (FSA) of 1985, Pub. L. 99-198. The
FSA defined HEL as land that has the
potential for an excessive annual rate of
erosion in relation to the soil loss
tolerance level as determined by the
Secretary through application of factors
from the USLE and WEQ.

This final rule sets forth the USLE and
WEQ used by the Department as of this
date and the circumstances under the
equations are used. Since the first
mandated use of the USLE in 1985, the
technology used to predict soil erosion
due to water has been refined. The
refinement is reflected in a revised
USLE (RUSLE) which will also be used
under the circumstances described in
this rule.

EFFECTIVE DATE: This rule is effective
June 3, 1996.

FOR FURTHER INFORMATION CONTACT:
David L. Schertz, National Agronomist,
Natural Resources Conservation Service,
P.O. Box 2890, Washington, D.C. 20013;
Fax 202—720-2646 or
Internet:dschertz@usda.gov.

SUPPLEMENTARY INFORMATION:
Rulemaking Analyses
EO 12291: Not major.

Regulatory Flexibility Act: No
significant impact.

Paperwork Reduction Act: Does not
apply.

National Environmental Policy Act:
Not applicable.

Civil Rights Impact Analysis: Not
applicable.

Federalism Assessment: Does not
have sufficient federalism implications
to warrant an assessment.

Unfunded Mandate: Not applicable.

Background And Purpose

The Natural Resources Conservation
Service (NRCS) of the United States
Department of Agriculture (the
Department), utilizes the universal soil
loss equation (USLE), the revised
universal soil loss equation (RUSLE)
and the wind erosion equation (WEQ) to
predict soil erosion due to water and
wind. Section 301(c) of the Federal
Agriculture Improvement and Reform
Act of 1996 (FAIRA), which was
enacted April 4, 1996, requires the
Secretary of Agriculture to publish in
the Federal Register by June 3, 1996, the
USLE and WEQ used by the Department
as of the date of publication. NRCS is
publishing the equations and the rules
under which the USLE, RUSLE, and
WEQ factors are used for administering
programs.

The equation for predicting soil loss
due to erosion for both the USLE and
RUSLE is A=RxKxLSxCxP. The factors
in the equation have the following
definitions:

1. A'is the estimation of average
annual soil loss in tons per acre caused
by sheet and rill erosion.

2. R is the rainfall erosivity factor.

3. K is the soil erodibility factor.

4. LS is the slope length and steepness
factor.

5. C is the cover and management
factor.

6. P is the support practice factor.

A paper published by K.G. Renard, et
al., in the May—June, 1994 Journal of
Soil and Water Conservation, volume
49(3), pages 213-220, entitled, “RUSLE
revisited: Status, questions, answers,
and the future”, describes the revision.
Primary differences between the USLE
and RUSLE include the following:

R Factor: RUSLE includes more R
values for the Western United States
than the USLE. For the eastern United
States, R values are generally the same
as those used in the USLE but includes
some revisions.

K Factor: Values used in RUSLE are
similar to the USLE values but are
adjusted to account for changes, such as
freezing and thawing, and soil moisture.
These adjustments are calculated at one-
half month intervals for use in RUSLE

and are applicable in the northern and
southern plains, midwest, southern, and
eastern United States.

LS Factor: USLE uses one LS table;
RUSLE uses four LS tables, as
determined by the relationship of rill to
interrill erosion. Although both the
USLE and RUSLE can account for the
effects of complex slopes, RUSLE
simplifies this LS determination
through the use of computer technology.

C Factor: USLE provides estimates of
soil changes for 4-5 crop stage periods
throughout the year. RUSLE provides
estimates of cover and soil changes on
one-half month intervals, especially in
relation to canopy, surface residue,
residue just under the surface, and the
effects of climate on residue
decomposition, roughness, roots, and
soil consolidation.

P Factor: USLE uses P factors for
contouring, contour stripcropping, and
terracing from table values established
for field slope ranges; and for terraces,
the P factor is also based on channel
gradients. RUSLE uses P factors for
farming across the slope and includes
new process-based routines to
determine the effect of stripcropping
and buffer strips. Values for farming
across the slope are based on slope
length and steepness, row grade, ridge
height, storm severity, soil infiltration,
and the cover and roughness conditions.
The stripcropping P factor is based on
the amount and location of soil
deposition.

The equation for predicting soil loss
due to wind erosion is E=f(IKCLV). The
factors in the equation have the
following definitions:

1. E is the estimation of average
annual soil loss in tons per acre.

2. f indicates the equation includes
functional relationships that are not
straight-line mathematical calculations.

3. | is the soil erodibility index.

4. K is the ridge roughness factor.

5. C is the climatic factor. All climatic
factor values are expressed as a
percentage of the value established at
Garden City, Kansas. Garden City,
Kansas was the location of early
research in the WEQ and established the
standard for climatic factors against
which the other locations are measured.

6. L is the unsheltered distance across
an erodible field, measured along the
prevailing wind erosion direction.

7.V is the vegetative cover factor.

The Department was first statutorily
required to use the factors from the
USLE and WEQ to make highly erodible
land (HEL) determinations under the
Food Security Act (FSA) of 1985, Pub.
L. 99-198. The Department published
the equations used to determine HEL
during promulgation of the regulations
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implementing the HEL and wetland
conservation provisions of the FSA, 7
CFR Part 12 (see Federal Register, Vol.
52, No. 180, page 35194, September 17,
1987). Section 12.21 provides that land
in a soil map unit will be considered to
be highly erodible if the quotient of
either the RKLS/T or the CI/T equals or
exceeds 8. The factors, R, K, and LS are
from the USLE. The USLE factors are
explained in the U.S. Department of
Agriculture Handbook 537. The factors
C and | are from the WEQ. The WEQ
factors are explained in a paper by N.P.
Woodruff and F.H. Siddaway, 1965. The
soil loss tolerance (T) value represents
the average annual rate of soil erosion
that could occur without causing a
decline in long term productivity. The
specific factors values which are used
for determining whether soil map units
are considered to be highly erodible are
published in the local Field Office
Technical Guide (FOTG) which is
maintained in each NRCS field office.
The values published as of January 1,
1990, in the FOTG are the basis for all
HEL determinations. The FOTG is
available for review in each NRCS field
office. The values vary across the
country to correspond to differences in
climate, soil types, and topography.

Since the publication of the USLE in
1985, additional research on erosion
processes has resulted in refined
technology for determining the factor
values in the USLE. RUSLE represents
a revision of the USLE technology in
how the factor values in the equation
are determined. RUSLE is explained in
the U.S. Department of Agriculture
Handbook 703, “Predicting Soil Erosion
by Water: A Guide to Conservation
Planning with the Revised Universal
Soil Loss Equation (RUSLE).”

Since the passage of the FSA in 1985,
USLE and WEQ have been used to
compile the highly erodible soils list
and to make highly erodible field
determinations. USLE has been used to
develop conservation plans and
revisions and to conduct status reviews.
As new understanding is gained through
research on erosion processes, updates
of erosion prediction equations can
occur. Changing the highly erodible
soils list and field determinations each
time these technologies are updated
would be disruptive to farmers and
impractical for long range planning.
Therefore, no changes to the existing
highly erodible soils list or field
determinations will be made as a result
of the implementation of RUSLE.
However, as technology is improved,
such as with RUSLE, NRCS will use it
to develop new conservation plans, plan
revisions, and to conduct status reviews.
NRCS will not require producers to

meet more restrictive levels of erosion
reduction that might result from using
RUSLE instead of USLE while carrying
out existing conservation plans.
Therefore, all existing conservation
plans developed using USLE, that have
been implemented, will remain
acceptable plans for purposes of the
HEL conservation provisions of the
FSA.

List of Subjects in 7 CFR Part 610

Soil conservation, Technical
assistance, Water resources.

For the reasons set forth above, 7 CFR
Part 610 is amended as follows:

PART 610—TECHNICAL ASSISTANCE

1. The authority for Part 610 is revised
to read as follows:

Authority: 16 U.S.C. 590a-590f, 590q,
3801(a)(9).

88610.1-610.5. [Designated as Subpart A]
2. Sections 610.1 through 610.5 are
designated as subpart A—Conservation

Operations.
3. Section 610.1 is revised to read as
follows:

§610.1 Purpose.

This subpart sets forth Natural
Resource Conservation Service (NRCS)
policies and procedures for furnishing
technical assistance in conservation
operations.

4. Subpart B—Soil Erosion Prediction
Equations containing 8§610.11 through
610.14 is added to read as follows:

Subpart B—Soil Erosion Prediction

Equations

Sec.

610.11 Purpose and scope.

610.12 Equations for predicting soil loss
due to water erosion.

610.13 Equations for predicting soil loss
due to wind erosion.

610.14 Use of USLE, RUSLE, and WEQ.

Subpart B—Soil Erosion Prediction
Equations

§610.11 Purpose and scope.

This subpart sets forth the equations
and rules for utilizing the equations that
are used by the Natural Resources
Conservation Service (NRCS) to predict
soil erosion due to water and wind.
Section 301 of the Federal Agriculture
Improvement and Reform Act of 1996
(FAIRA) and the Food Security Act, as
amended, 16 U.S.C. 3801-3813
specified that the Secretary would
publish the universal soil loss equation
(USLE) and wind erosion equation
(WEQ) used by the Department within
60 days of the enactment of FAIRA. This
subpart sets forth the equations,
definition of factors, and provides the

rules under which NRCS will utilize the
USLE, the revised universal soil loss
equation (RUSLE), and the WEQ.

§610.12 Equations for predicting soil loss
due to water erosion.

(a) The equation for predicting soil
loss due to erosion for both the USLE
and the RUSLE is A=RxKxLSxCxP. (For
further information about USLE see the
U.S. Department of Agriculture
Handbook 537, “Predicting Rainfall
Erosion Losses—A Guide to
Conservation Planning,” dated 1978.
Copies of this document are available
from the Natural Resources
Conservation Service, P.O. Box 2890,
Washington, DC 20013. For further
information about RUSLE see the U.S.
Department of Agriculture Handbook
703, “Predicting Soil Erosion by Water:
A Guide to Conservation Planning with
the Revised Universal Soil Loss
Equation (RUSLE).” Copies may be
purchased from the National Technical
Information Service, 5285 Port Royal
Road, Springfield, VA 22161.)

(b) The factors in the USLE equation
are:

(1) A is the estimation of average
annual soil loss in tons per acre caused
by sheet and rill erosion.

(2) R is the rainfall erosivity factor.
Accounts for the energy and intensity of
rainstorms.

(3) K is the soil erodibility factor.
Measures the susceptibility of a soil to
erode under a standard condition.

(4) LS is the slope length and
steepness factor. Accounts for the effect
of length and steepness of slope on
erosion.

(5) C is the cover and management
factor. Estimates the soil loss ratio for
each of 4 or 5 crop stage periods
throughout the year, accounting for the
combined effect of all the interrelated
cover and management variables.

(6) P is the support practice factor.
Accounts for the effect of conservation
support practices, such as contouring,
contour stripcropping, and terraces on
soil erosion.

(c) The factors in the RUSLE equation
are defined as follows:

(1) A is the estimation of average
annual soil loss in tons per acre caused
by sheet and rill erosion.

(2) R is the rainfall erosivity factor.
Accounts for the energy and intensity of
rainstorms.

(3) K is the soil erodibility factor.
Measures the susceptibility of a soil to
erode under a standard condition and
adjusts it bi-monthly for the effects of
freezing and thawing, and soil moisture.

(4) LS is the slope length and
steepness factor. Accounts for the effect
of length and steepness of slope on



28000

Federal Register / Vol. 61, No. 108 / Tuesday, June 4, 1996 / Rules and Regulations

erosion based on 4 tables reflecting the
relationship of rill to interrill erosion.

(5) C is the cover and management
factor. Estimates the soil loss ratio at
one-half month intervals throughout the
year, accounting for the individual
effects of prior land use, crop canopy,
surface cover, surface roughness, and
soil moisture.

(6) P is the support practice factor.
Accounts for the effect of conservation
support practices, such as cross-slope
farming, stripcropping, buffer strips,
and terraces on soil erosion.

§610.13 Equations For Predicting Soil
Loss Due To Wind Erosion.

(a) The equation for predicting soil
loss due to wind in the Wind Erosion
Equation (WEQ) is E=f(IKCLV). (For
further information on WEQ see the
paper by N.P. Woodruff and F.H.
Siddaway, 1965. “A Wind Erosion
Equation,” Soil Science Society of
America Proceedings, Vol. 29, No. 5,
pages 602—-608, which is available from
the American Society of Agronomy,
Madison, Wisconsin. In addition, the
use of the WEQ in NRCS is explained
in the Natural Resources Conservation
Service (NRCS) National Agronomy
Manual, 190-V-NAM, second ed., Part
502, March, 1988, which is available
from the NRCS, P.O. Box 2890,
Washington, DC 20013.)

(c) The factors in the WEQ equation
are defined as follows:

(1) E is the estimation of the average
annual soil loss in tons per acre.

(2) f indicates the equation includes
functional relationships that are not
straight-line mathematical calculations.

(3) I is the soil erodibility index. It is
the potential for soil loss from a wide,
level, unsheltered, isolated field with a
bare, smooth, loose and uncrusted
surface. Soil erodibility is based on soil
surface texture, calcium carbonate
content, and percent day.

(4) K is the ridge roughness factor. It
is a measure of the effect of ridges
formed by tillage and planting
implements on wind erosion. The ridge
roughness is based on ridge spacing,
height, and erosive wind directions in
relation to the ridge direction

(5) C is the climatic factor. Itis a
measure of the erosive potential of the
wind speed and surface moisture at a
given location compared with the same
factors at Garden City, Kansas. The
annual climatic factor at Garden City is
arbitrarily set at 100. All climatic factor
values are expressed as a percentage of
that at Garden City.

(6) L is the unsheltered distance. It is
the unsheltered distance across an
erodible field, measured along the
prevailing wind erosion direction. This

distance is measured beginning at a
stable border on the upwind side and
continuing downward to the
nonerodible or stable area, or to the
downwind edge of the area being
evaluated.

(7) V is the vegetative cover factor. It
accounts for the kind, amount, and
orientation of growing plants or plant
residue on the soil surface.

§610.14 Use of USLE, RUSLE, and WEQ.

(a) All Highly Erodible Land (HEL)
determinations are based on the
formulas set forth in 7 CFR 8 12.21 using
some of the factors from the USLE and
WEQ and the factor values that were
contained in the local Field Office
Technical Guide (FOTG) as of January 1,
1990. In addition, this includes the soil
loss tolerance values used in those
formulas for determining HEL. The soil
loss tolerance value is used as one of the
criteria for planning soil conservation
systems. These values are available in
the FOTG in the local field office of the
Natural Resources Conservation Service.

(b) RUSLE will be used to:

(2)(i) Evaluate the soil loss estimates
of conservation systems contained in
the FOTG.

(ii) Evaluate the soil loss estimates of
systems actually applied, where those
systems were applied differently than
specified in the conservation plan
adopted by the producer or where a
conservation plan was not developed, in
determining whether a producer has
complied with the HEL conservation
provisions of the Food Security Act of
1985, as amended, 16 U.S.C. §3801 et
seq., set forth in 7 CFR Part 12; and

(2) Develop new or revised
conservation plans.

Dated: May 30, 1996.
Paul W. Johnson,

Chief, Natural Resources Conservation
Service.

[FR Doc. 96-13920 Filed 5-31-96; 11:33 am]
BILLING CODE 3410-16-M

Agricultural Marketing Service

7 CFR Part 928
[Docket No. FV96-928-1-IFR]

Papayas Grown in Hawaii; Assessment
Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This interim final rule
establishes an assessment rate for the
Papaya Administrative Committee
(Committee) under Marketing Order No.

928 for the 199697 and subsequent
fiscal periods. The Committee is
responsible for local administration of
the marketing order which regulates the
handling of papayas grown in Hawaii.
Authorization to assess papaya handlers
enables the Committee to incur
expenses that are reasonable and
necessary to administer the program.
DATES: Effective on July 1, 1996.
Comments received by July 5, 1996, will
be considered prior to issuance of a final
rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent in triplicate to the Docket Clerk,
Fruit and Vegetable Division, AMS,
USDA, P.O. Box 96456, room 2523-S,
Washington, DC 20090-6456, FAX (202)
720-5698. Comments should reference
the docket number and the date and
page number of this issue of the Federal
Register and will be available for public
inspection in the Office of the Docket
Clerk during regular business hours.
FOR FURTHER INFORMATION CONTACT:
Mary Kate Nelson, Marketing Assistant,
California Marketing Field Office, Fruit
and Vegetable Division, AMS, USDA,
2202 Monterey Street, suite 102B,
Fresno, California 93721, telephone
(209) 487-5901, FAX (209) 487-5901, or
Charles L. Rush, Marketing Specialist,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, P.O. Box 96456, room
2523-S, Washington, DC 20090-6456,
telephone (202) 720-5127, FAX (202)
720-5698.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 928 and Order No. 928, both as
amended (7 CFR part 928), regulating
the handling of papayas grown in
Hawaii, hereinafter referred to as the
“order.” The marketing agreement and
order are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. Under the marketing order now
in effect, handlers of papayas grown in
Hawaii are subject to assessments.
Funds to administer the order are
derived from such assessments. It is
intended that the assessment rate as
issued herein will be applicable to all
assessable papayas beginning July 1,
1996, and continuing until amended,
suspended, or terminated. This rule will
not preempt any State or local laws,
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regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 400
producers of papayas in the production
area and approximately 60 handlers
subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. The majority of papaya
producers and handlers may be
classified as small entities.

The papaya marketing order provides
authority for the Committee, with the
approval of the Department, to
formulate an annual budget of expenses
and collect assessments from handlers
to administer the program. The
members of the Committee are
producers and handlers of papayas
grown in Hawaii. They are familiar with
the Committee’s needs and with the
costs for goods and services in their
local area and are thus in a position to

formulate an appropriate budget and
assessment rate. The assessment rate is
formulated and discussed in a public
meeting. Thus, all directly affected
persons have an opportunity to
participate and provide input.

The Committee met on April 26, 1996,
and unanimously recommended 1996—
97 expenditures of $485,300 and an
assessment rate of $0.0059 per pound of
papayas. In comparison, last year’s
budgeted expenditures were $435,800.

The assessment rate of $0.0059 is the
same as last year’s established rate.
Major expenditures recommended by
the Committee for the 199697 year
include $160,000 for the marketing and
promotion program, $130,000 for
research and development, and $67,000
for salaries. Budgeted expenses for these
items in 1995-96 were $165,500,
$115,000, and $67,000 respectively.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of papayas grown in Hawaii.
Papaya shipments for the year are
estimated at 30 million pounds which
should provide $177,000 in assessment
income. Income derived from handler
assessments, the Hawaii Department of
Agriculture, the USDA’s Foreign
Agricultural Service, the County of
Hawaii, and the Japanese Inspection
program, along with interest income and
funds from the Committee’s authorized
reserve, will be adequate to cover
budgeted expenses. Funds in the reserve
will be kept within the maximum
permitted by the order.

While this rule will impose some
costs on handlers, the costs are in the
form of uniform assessments on all
handlers. Some of the costs may be
passed on to producers.

However, these costs should be offset
by the benefits derived by the operation
of the marketing order.

Based on available information, the
Agricultural Marketing Service has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate is
effective for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings

are available from the Committee or the
Department. Committee meetings are
open to the public and interested
persons may express their views at these
meetings. The Department will evaluate
Committee recommendations and other
available information to determine
whether modification of the assessment
rate is needed. Further rulemaking will
be undertaken as necessary. The
Committee’s 199697 budget and those
for subsequent fiscal periods will be
reviewed and, as appropriate, approved
by the Department.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect, because: (1) The
Committee needs to have sufficient
funds to pay its expenses which are
incurred on a continuous basis; (2) the
1996-97 fiscal period begins on July 1,
1996, and the marketing order requires
that the rate of assessment for each
fiscal period apply to all assessable
papayas handled during such fiscal
period; (3) handlers are aware of this
action which was unanimously
recommended by the Committee at a
public meeting and is similar to other
assessment rate actions issued in past
years; and (4) this interim final rule
provides a 30-day comment period, and
all comments timely received will be
considered prior to finalization of this
rule.

List of Subjects in 7 CFR Part 928
Marketing agreements, Papayas,
Reporting and recordkeeping

requirements.
For the reasons set forth in the

preamble, 7 CFR part 928 is amended as
follows:

PART 928—PAPAYAS GROWN IN
HAWAII

1. The authority citation for 7 CFR
part 928 continues to read as follows:
Authority: 7 U.S.C. 601-674.

2. Section 928.226 is added to read as
follows:

Note: This section will appear in the Code
of Federal Regulations.
§928.226 Assessment rate.

On and after July 1, 1996, an
assessment rate of $0.0059 per pound is
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established for papayas grown in
Hawaii.

Dated: May 29, 1996.
Robert C. Keeney,
Director, Fruit and Vegetable Division.
[FR Doc. 96-13853 Filed 6—-3-96; 8:45 am]
BILLING CODE 3410-02-P

7 CFR Part 1230
[No. LS-96-001]
Pork Promotion, Research, and

Consumer Information Order—
Increase in Importer Assessments

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: Pursuant to the Pork
Promotion, Research, and Consumer
Information Act (Act) of 1985 and the
Order issued thereunder, this final rule
increases the amount of the assessment
per pound due on imported pork and
pork products to reflect an increase in
the 1995 five-market average price for
domestic barrows and gilts. This action
brings the equivalent market value of
the live animals from which such
imported pork and pork products were
derived in line with the market values
of domestic porcine animals. These
changes will facilitate the continued
collection of assessments on imported
porcine animals, pork, and pork
products.

EFFECTIVE DATE: July 5, 1996.

FOR FURTHER INFORMATION CONTACT:
Ralph L. Tapp, Chief, Marketing
Programs Branch, 202/720-1115.
SUPPLEMENTARY INFORMATION: The
Department of Agriculture (Department)
is issuing this final rule in conformance
with Executive Order 12866.

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This is not intended to
have a retroactive effect. The Act states
that the statute is intended to occupy
the field of promotion and consumer
education involving pork and pork
products and of obtaining funds thereof
from pork producers and that the
regulation of such activity (other than a
regulation or requirement relating to a
matter of public health or the provision
of State or local funds for such activity)
that is in addition to or different from
the Act may not be imposed by a State.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
§1625 of the Act, a person subject to an
order may file a petition with the
Secretary stating that such order, a
provision of such order or an obligation

imposed in connection with such order
is not in accordance with law; and
requesting a modification of the order or
an exemption from the order. Such
person is afforded the opportunity for a
hearing on the petition. After the
hearing, the Secretary would rule on the
petition. The Act provides that the
district court of the United States in the
district in which such person resides or
does business has jurisdiction to review
the Secretary’s determination, if a
complaint is filed not later than 20 days
after the date such person receives
notice of such determination.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
United States Code(U.S.C.) 601 et seq.),
the Agricultural Marketing Service
(AMS) has considered the economic
impact of this final action on small
entities. The effect of the Order upon
small entities was discussed in the
September 5, 1986, issue of the Federal
Register (51 FR 31898), and it was
determined that the Order would not
have a significant effect upon a
substantial number of small entities.
Many of the estimated 200 importers
may be classified as small entities. This
final rule increases the amount of
assessments on imported pork and pork
products subject to assessment by two-
hundredths of a cent per pound, or as
expressed in cents per kilogram, four-
hundredths of a cent per kilogram.
Adjusting the assessments on imported
pork and pork products would result in
an estimated increase in assessments of
$104,000 over a 12-month period.
Accordingly, the Administrator of AMS
has determined that this action will not
have a significant economic impact on
a substantial number of small entities.

The Act (7 U.S.C. 4801-4819)
approved December 23, 1985,
authorized the establishment of a
national pork promotion, research, and
consumer information program. The
program was funded by an initial
assessment rate of 0.25 percent of the
market value of all porcine animals
marketed in the United States and an
equivalent amount of assessment on
imported porcine animals, pork, and
pork products. However, that rate was
increased to 0.35 percent in 1991 (56 FR
51635) and to 0.45 percent effective
September 3, 1995 (60 FR 29963). The
final Order establishing a pork
promotion, research, and consumer
information program was published in
the September 5, 1986, issue of the
Federal Register (51 FR 31898; as
corrected, at 51 FR 36383 and amended
at 53 FR 1909, 53 FR 30243, 56 FR 4,
56 FR 51635, and 60 FR 29963) and
assessments began on November 1,
1986.

The Order requires importers of
porcine animals to pay the U.S. Customs
Service (USCS), upon importation, the
assessment of 0.45 percent of the
animal’s declared value and importers
of pork and pork products to pay USCS,
upon importation, the assessment of
0.45 percent of the market value of the
live porcine animals from which such
pork and pork products were produced.
This final rule increases the assessments
on all of the imported pork and pork
products subject to assessment as
published in the Federal Register as a
final rule June 7, 1995, and effective
September 3, 1995; (60 FR 29965). This
increase is consistent with the increase
in the annual average price of domestic
barrows and gilts for calendar year 1995
as reported by USDA, AMS, Livestock
and Grain Market News (LGMN)
Branch. This increase in assessments
will make the equivalent market value
of the live porcine animal from which
the imported pork and pork products
were derived reflect the recent increase
in the market value of domestic porcine
animals, thereby promoting
comparability between importer and
domestic assessments. This final rule
will not change the current assessment
rate of 0.45 percent of the market value.

The methodology for determining the
per pound amounts for imported pork
and pork products was described in the
Supplementary Information
accompanying the Order and published
in the September 5, 1986, Federal
Register at 51 FR 31901. The weight of
imported pork and pork products is
converted to a carcass weight equivalent
by utilizing conversion factors which
are published in the Department’s
Statistical Bulletin No. 697 “Conversion
Factors and Weights and Measures.”
These conversion factors take into
account the removal of bone, weight lost
in cooking or other processing, and the
nonpork components of pork products.
Secondly, the carcass weight equivalent
is converted to a live animal equivalent
weight by dividing the carcass weight
equivalent by 70 percent, which is the
average dressing percentage of porcine
animals in the United States. Thirdly,
the equivalent value of the live porcine
animal is determined by multiplying the
live animal equivalent weight by an
annual average market price for barrows
and gilts as reported by USDA, AMS,
LGMN Branch. This average price is
published on a yearly basis during the
month of January in LGMN Branch’s
publication “‘Livestock, Meat, and Wool
Weekly Summary and Statistics.”
Finally, the equivalent value is
multiplied by the applicable assessment
rate of 0.45 percent due on imported
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pork and pork products. The end result
is expressed in an amount per pound for
each type of pork or pork product. To
determine the amount per kilogram for
pork and pork products subject to
assessment under the Act and Order, the
cent per pound assessments are
multiplied by a metric conversion factor
2.2046 and carried to the sixth decimal.

The formula in the preamble for the
Order at 51 FR 31901 contemplated that
it would be necessary to recalculate the
equivalent live animal value of
imported pork and pork products to
reflect changes in the annual average
price of domestic barrows and gilts to
maintain equity of assessments between
domestic porcine animals and imported
pork and pork products.

The average annual market price
increased from $39.57 in 1994 to $41.76
in 1995, an increase of about 6 percent.
This increase will resultin a
corresponding increase in assessments
for all HTS numbers listed in the table
in §1230.110, 60 FR 29965; June 7,
1995, of an amount equal to two-
hundredths of a cent per pound, or as
expressed in cents per kilogram, four-
hundredths of a cent per kilogram.
Based on the most recent available
Department of Commerce, Bureau of
Census, data on the volume of imported
pork and pork products, the increase in
assessment amounts would result in an
estimated $104,000 increase in
assessments over a 12-month period.

On March 22, 1996, AMS published
in the Federal Register (61 FR 11776) a
proposed rule which would increase the
per pound assessment on imported pork
and pork products consistent with
increases in the 1995 average prices of
domestic barrows and gilts to provide
comparability between imported and
domestic assessments. The proposal was
published with a request for comments
by April 22, 1996. No comments were
received.

Accordingly, this final rule
establishes the new per-pound and per-
kilogram assessments on imported pork
and pork products.

List of Subjects in 7 CFR Part 1230

Administrative practice and
procedure, Advertising, Agricultural
research, Marketing agreement, Meat
and meat products, Pork and pork
products.

For the reasons set forth in the
preamble, 7 CFR Part 1230 is amended
as follows:

PART 1230—PORK PROMOTION,
RESEARCH, AND CONSUMER
INFORMATION

1. The authority citation for 7 CFR
Part 1230 continues to read as follows:

Authority: 7 U.S.C. 4801-4819.
Subpart B—[Amended]

2. In Subpart B—Rules and
Regulations, 8 1230.110 is revised to
read as follows:

§1230.110 Assessments on imported pork
and pork products.

(a) The following HTS categories of
imported live porcine animals are
subject to assessment at the rate
specified.

Live porcine

animals Assessment

0103.10.0000 | 0.45 percent Customs En-
tered Value.

0.45 percent Customs En-
tered Value.

0.45 percent Customs En-

tered Value.

0103.91.0000

0103.92.0000

(b) The following HTS categories of
imported pork and pork products are
subject to assessment at the rates
specified.

Pork and pork prod- Assessment

ucts Cents/lb | Cents/kg
0203.11.0000 ............ .27 .507058
0203.12.1010 ............ .27 .507058
0203.12.1020 ............ .27 .507058
0203.12.9010 .... .27 .507058
0203.12.9020 ... .27 .507058
0203.19.2010 .... 31 .573196
0203.19.2090 ... 31 573196
0203.19.4010 .27 .507058
0203.19.4090 .27 .507058
0203.21.0000 ... .27 .507058
0203.22.1000 .... .27 .507058
0203.22.9000 ... .27 .507058
0203.29.2000 ... 31 573196
0203.29.4000 .... .27 .507058
0206.30.0000 ... .27 .507058
0206.41.0000 .... .27 .507058
0206.49.0000 ... .27 .507058
0210.11.0010 .... .27 .507058
0210.11.0020 .... .27 .507058
0210.12.0020 .... .27 .507058
0210.12.0040 .... .27 .507058
0210.19.0010 .... 31 .573196
0210.19.0090 .... 31 573196
1601.00.2010 ... .37 .683426
1601.00.2090 ... .37 .683426
1602.41.2020 .... A1 749564
1602.41.2040 .... 41 749564
1602.41.9000 ... .27 .507058
1602.42.2020 .... 41 749564
1602.42.2040 .... 41 749564
1602.42.4000 ... .27 .507058
1602.49.2000 ... .37 .683426
1602.49.4000 31 573196

Dated: May 28, 1996.
Kenneth C. Clayton,
Acting Administrator.
[FR Doc. 96-13833 Filed 6-3-96; 8:45 am]
BILLING CODE 3410-02—-P

DEPARTMENT OF JUSTICE
Immigration and Naturalization Service

8 CFR Parts 103 and 299
[INS No. 1666-94]
RIN 1115-AD75

Certification of Designated
Fingerprinting Services

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Final rule.

SUMMARY: This rule amends the
Immigration and Naturalization Service
(Service) regulations by certifying
designated fingerprinting services (DFS)
to take fingerprints of applicants for
immigration benefits. This rule
establishes the eligibility requirements
and application procedures for DFS
certification. When the rule is
implemented, it will facilitate the
processing of applications for
immigration benefits, protect the
integrity of the fingerprinting process,
and relieve the strain on Service
personnel resources.

EFFECTIVE DATE: This rule is effective
July 5, 1996. Entities desiring to
continue providing fingerprint services
for immigration benefits without
interruption must file an application for
DFS status in accordance with the
standards of this rule no later than
November 1, 1996. After December 31,
1996, the Service will not accept
fingerprints taken by entities who have
not filed an application for DFS
certification and been approved by the
Service.

FOR FURTHER INFORMATION CONTACT:
Jack Rasmussen, Adjudications Officer,
or Kathleen Hatcher, Adjudications
Officer, Adjudications Division,
Immigration and Naturalization Service,
425 | Street, NW., Room 3214,
Washington, DC 20536, telephone (202)
514-3240; Kim Mangan, Adjudications
Officer, Immigration and Naturalization
Service, 2901 Metro Dr., Suite 100,
Bloomington, MN 55425, telephone
(612) 335-2234; Delia Ramirez,
Adjudications Officer, Immigration and
Naturalization Service, EOFP 6th Fl.,
P.O. Box 30080, Laguna Niguel, CA
92607-0080, telephone (714) 360-3314;
or Yolanda Sanchez, Adjudications
Officer, Immigration and Naturalization
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Service, 509 N. Belt, Houston, TX
77060, telephone (713) 229-2833. These
are not toll-free numbers.

SUPPLEMENTARY INFORMATION:
Background

Applicants for various types of
immigration benefits are required to
submit a set of fingerprints along with
their applications. These fingerprints
are forwarded to the Federal Bureau of
Investigation (FBI) for criminal history
records clearance. The Service’s field
offices frequently have been unable to
provide timely fingerprinting services
due to the fluctuating demand in many
localities. As a result of these
fluctuating fingerprinting demands,
applicants for immigration benefits
frequently sought fingerprinting services
from outside enterprises. Initially, the
Service gauged the quality of outside
fingerprinting through reviewing and
evaluating individual application
fingerprint documents. However, with
increasing volume of applications
requiring fingerprints, this approach
proved to be less than effective. In
addition, concerns were raised about the
integrity of fingerprints submitted with
many applications. In February of 1994,
the Inspector General of the Department
of Justice completed a study regarding
the Service’s fingerprint controls. The
study identified two major deficiencies
as follows: (1) the Service relies on
unknown and untrained outside entities
to prepare fingerprints and (2) the
Service does not know if the
fingerprints submitted by the applicants
are their own. Additionally, the Office
of Inspector General (OIG) pointed out
that fingerprint cards submitted by
applicants were often of poor quality
and had to be rejected by the FBI. The
OIG recommended that the Service
establish procedures to institute control
and oversight of the fingerprint process.

Following the OIG report, the General
Accounting Office (GAQO) conducted an
audit of the Service’s fingerprint
collection process and ratified the OIG’s
findings. Furthermore, on July 14, 1994,
the Senate Committee on
Appropriations included language
directing that the Service implement a
fingerprint collection system which
permits only trained Service employee,
recognized law enforcement agencies, or
Service-certified outside entities to take
fingerprints.

The Service responded by revising
and refining its policies and publishing
these in a notice of proposed rule
making in the Federal Register on May
15, 1995 (60 FR 25856) with a 60-day
public comment period. The public
comment period ended on July 14, 1995.

The notice of proposed rulemaking
presented a certification process that
included eligibility criteria, certification
requirements, application procedures,
and a date on which the Service will
stop accepting fingerprint cards
prepared by unauthorized organizations.

Name Change From DOE to DFS

In the proposed rule the Service
referred to organizations certified to take
fingerprints as ““DOEs”’ (Designated
Outside Entities). The Service has made
a technical name change from “DOE”
(Designated Outside Entity) to “DFS”
(Designated Fingerprinting Services) in
order to minimize confusion and
ambiguity with other organizations
performing functions “outside’ the
Service. This technical name change to
“DFS” (Designated Fingerprinting
Services) more accurately describes the
specific function or services being
provided by the certified and designated
organization(s). Furthermore, the
Service desires to increase outside or
community-based partnership roles in
other areas related to immigration forms
or documents, and many immigration-
related service organizations have
expressed concern that the certification
given these outside entities may have
been interpreted beyond the intended
fingerprinting role.

Discussion of Comments

Forty-four individuals or groups
submitted comments. Most commenters
strongly supported the fingerprinting
certification process. Many expressed an
interest in seeking DFS status. Only
three commenters preferred the current
fingerprinting procedures over the new
certification process. The following is a
summarized discussion of those
comments and the Service’s response.

Section 103.2(e)(1) Fingerprinting by
the Service

One commenter stated that the
purpose of this regulation is to establish
oversight of organizations that charge a
fee for fingerprinting services. This
commenter indicated that this purpose
should be clearly stated in the
regulation. The Service believes that the
proposed regulation was clear on this
point but has added language to the last
sentence of the general statement in the
introductory text of paragraph (e) to
make the purpose of this regulation
more explicit.

Another commenter suggested that
the Service stop providing
fingerprinting service altogether and,
instead, rely entirely on certified DFS(s).
The intent of the proposed rule was to
make available to INS customers high
quality fingerprinting services. In areas

where there may not be sufficient
business interest in the DFS process,
Service personnel will continue to offer
fingerprinting services. Accordingly,
INS local offices have the flexibility to
make decisions based on local
conditions.

In §103.2(e)(2) of the proposed rule,
the Service provided that when district
offices do not have the resources to
provide fingerprinting services, they
shall certify “‘one or multiple outside
entities’” as DFS(s) to provide the
service. One commenter asked INS to
clarify whether this provision gave the
district director broad discretionary
authority to limit the number of DFS(s)
he or she would certify. On closer
review of this provision, the proposed
language could be misleading or
improperly construed as allowing the
district director to designate a single or
a discretionary number of DFS(s) for the
entire immigration district. This
particular interpretion of the proposed
provision would be at odds with the
Service’s expectation that all district
directors certify as many DFS(s) as there
are qualified applicants. In the final
rule, the Service revised the language in
the proposed 8§ 103.2(e)(2) and merged it
with §103.2(e)(1) to clearly reflect this
policy. The text in §103.2(e)(1) now
includes the provision that *“‘the district
director shall consider all qualified
applicants for DFS certification and
certify applicants who meet the
regulatory standards to supplement the
district’s efforts.”

Section 103.2(e)(2) Designated
Fingerprinting Services

The Service has renamed the new
§103.2(e)(2) as “‘Designated
fingerprinting services’ and clarified
the different procedures involving the
two classes of designated fingerprinting
services: (1) Designated law
enforcement agencies (Federal, state,
and local police or military police); and
(2) other businesses, organizations, and
individuals. As a law enforcement
agency, a Federal, state, or local police
department may register with the
Service to gain automatic DFS status but
is exempted from the requirements in
this paragraph regarding operating
licenses, identification and training of
employees, attestation, inspections, or
application fees. On the other hand, all
other designated fingerprinting services,
including businesses, individuals, or
not-for-profit organizations, must abide
by the regulations and procedures
established in 8§ 103.2(e).
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Section 103.2(e)(3) Transition to use
Designated Fingerprinting Services

The Service has decided to implement
the DFS Certification Program in two
stages: (1) As of 120 days from the
effective date of this final rule, the
Service will require that all fingerprints
submitted must be taken by a Service
employee, a DFS fingerprinter, a
recognized law enforcement agency, or
an intending DFS who has completed
and filed an application for certification
with the Service; and (2) As of 180 days
after the effective date of the final rule,
the Service will no longer accept
fingerprint cards for immigration
benefits that are taken by unauthorized
fingerprinters. However, the Service
inadvertently misstated in paragraph
(e)(3)(iii) that an intending DFS or
organization would have only 90 days to
file an application for DFS certification
instead of 120 days. This has been
corrected in the final rule under
paragraph (e)(3)(i).

Two commenters were concerned that
possible delays in the processing of
applications for DFS certification or
renewal would interrupt the applicants’
businesses. They suggested that where
delayed adjudication occurred, the
Service grant the applicants an
automatic grace period provided that
the applications were timely filed (in
the case of initial certification, within
the 120-day window, in the case of
renewal, 90 days before the certification
expires). The Service recognizes these
concerns and has stressed the
importance of timely processing to its
field personnel during training sessions
on DFS certification. The Service is
confident that DFS applications will be
processed quickly, but agrees that in
case of lengthy processing delays, the
district director may, on a case-by-case
basis, grant discretionary relief to
applicants of a timely filed application
to avoid interruption to their businesses.

Section 103.2(e)(4) Eligibility for DFS

The Service proposed that DFS(s) be
U.S. citizens or lawful permanent
residents (LPRs), and in the case of a
business entity, that the majority
ownership of the business be held by
U.S. citizens and LPRs. One commenter
opposed this requirement, arguing that
people with other immigration status
could also be entrusted with this
responsibility. Another commenter said
that the majority-ownership
requirement would require not-for-profit
organizations to inquire into the legal
status of their volunteer officers, and
that these inquiries could be perceived
as an invasion of privacy and deter

interested individuals from
participating in volunteering work.

The U.S. citizens and LPR
requirements were designed for security
purposes. Since the Service will have to
rely on the DFS(s) to ensure the integrity
of the fingerprinting process, the status
of United States citizen or permanent
resident creates a reasonable
presumption of allegiance and loyalty.
While the Service is not persuaded that
not-for-profit organizations should be
exempted from the U.S. citizen and LPR
requirement, the ownership provision
may pose an undue burden on private
organizations. Specifically, the burden
imposed by this requirement does not
result in an equal or better enhancement
to security needs. Therefore, and until
the DFS certification program may be
evaluated over time, the Service has
now determined that the ownership
provision is not necessary. The
ownership language was removed.

Section 103.2(e)(5) Criminal History
Records Check

The same commenter also requested
that not-for-profit organizations and
their employees be exempt from the FBI
fingerprint check, arguing that this
requirement would invade their privacy
and deter participation by volunteers
who are usually prominent and
accomplished members of the society.
Another commenter asked for a waiver
of the FBI fingerprint check for not-for-
profit entities approved by the Board of
Immigration Appeals under the
provisions of 8 CFR 292.2. Although it
is true that persons affiliated with BIA-
approved entities under § 292.2
generally are respected and
accomplished individuals, this is also
likely to be true of other outside
fingerprinters. Since there is no
objective way to pre-determine any
individual’s moral character, it would
be unfair for the Service to selectively
exempt groups of DFS applicants from
the FBI fingerprint check. The objective
of this fingerprint check is to strengthen
and restore the integrity of this security
process. Information obtained from the
fingerprint check will not be shared
with any entity other than the
organization seeking certification or a
law enforcement agency should there be
an outstanding warrant.

The Service proposed to bar from DFS
status any individuals who have been
convicted of an aggravated felony or a
crime involving dishonesty or false
statement, or who have been subjected
to a civil penalty for fraud. However,
exceptions could be made for an
employee of an outside entity if
convincing mitigating factors exist—for
example, the person’s youth at the time

of the crime or the number of years that
have elapsed since the offense. Two
commenters objected to this provision,
arguing that there are no uniform
standards that can be used to determine
rehabilitation of a convicted felon.
These commenters urged that all
convicted felons be barred from taking
fingerprints regardless of when the
crime was committed. As a rule, the
Service will not approve a convicted
felon as a DFS fingerprinter. However,
if a convicted felon can demonstrate
that he or she has since been
rehabilitated and has led a productive,
constructive and law-abiding life in his
or her community and our society for
many years, the district director may
approve such an individual as a
fingerprinter. However, the Service
believes that cases like this should be
evaluated on a case-by-case basis. In any
case, the district director will not
approve a DFS fingerprinter with a
felony conviction unless the individual
can satisfactorily and clearly
demonstrate a record of rehabilitation.
The burden of proof rests solely with
the applicant.

Section 103.2(e)(6) Requirements
Paragraph (e)(6)(ii)

The commenters were evenly divided
on the issue of unannounced on-site
inspections. Three commenters, all
would-be DFS(s), were opposed to the
requirement that a DFS permit
unannounced on-site inspections by the
Service to ensure compliance with
regulatory requirements. These
commenters felt that Government
oversight of their businesses was not
needed because they regularly monitor
their own employees. One commenter
was concerned that surprise visits by
the Service would be disruptive to DFS
activities and violate the confidentiality
of individuals seeking legal assistance.
On the other hand, several commenters
praised the Service’s initiative in this
regard. One commenter pointed out that
his organization enjoyed a good rapport
with the Service’s field personnel when
working with them during the
Legalization Program, and is looking
forward to working closely with the
Service again as a DFS.

As explained earlier, the Service
undertook this rulemaking to restore
integrity and establish oversight of the
fingerprint process. The unannounced
on-site inspection requirement is a
quality control feature designed to
ensure compliance with the DFS(s)
certification requirements. At the same
time, on-site inspections provide the
Service with the opportunity to stay in
active communication with the DFS(s),
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enabling the Service to evaluate the
effectiveness of the DFS certification
program. Only by observing DFS(s) at
work during their regular business
hours can the Service determine
whether the objectives of the DFS
certification are being met. The Service
will conduct these inspections in a
reasonable and nonintrusive manner in
order to minimize disruption to DFS
operations.

Paragraph (e)(6)(iii)

The Service proposed that outside
entities be trained in fingerprinting
techniques and procedures by the FBI or
the Service before receiving
certification, but that exceptions could
be made for an individual who could
demonstrate proficiency in
fingerprinting techniques. One
commenter pointed out that an
individual who is proficient in taking
fingerprints may not be knowledgeable
about the various DFS responsibilities
and requirements. Since the training
focuses both on fingerprinting
techniques and certification
requirements, including completion of
the attestation form and proper photo-1D
verification, it was recommended that
only those who have had “‘equivalent
training” be exempt from the training
requirement. The commenter’s point is
well taken and has been adopted.
Paragraph (e)(6)(iv)

The Service proposed that DFS
applicants notify the Service of the
completion of any scheduled training
prior to the approval of their
applications. One commenter
recommended that DFS(s) be required to
complete any scheduled training within
60 days of the submission of the
application. The Service considered this
suggestion, but decided that a time limit
is not necessary since a DFS employee
is not permitted to take fingerprints
until he or she has been approved by the
Service. A DFS employee who fails to
complete the scheduled training in a
timely manner will only delay his or her
employment. To clarify that the Service
will not approve a DFS employee unless
he or she completes the required
training, paragraph (e)(6)(iv) has been
modified to require DFS(s) to *‘notify the
district director, where the application
was filed, and when the completion of
fingerprinting training occurred prior to
the approval of the application, if such
training was not completed but was in
progress or had been scheduled at the
filing of the application.” Additionally,
a correction has been made in paragraph
(e)(6)(v) to insert the word “‘and,”” which
was inadvertently left out in the
proposed rule, between *‘(exceptions

can be made for those who have
received training from the FBI or the
Service)” and “‘to conduct periodic
refresher training as needed.”

Paragraph (e)(6)(vii)

The proposed rule would require
DFS(s) to offer free retakes if they
prepared illegible fingerprints that were
rejected by the FBI. One commenter
suggested that the Service include a
statement on its fee receipts to benefit
applicants that DFS(s) are obligated to
retake illegible fingerprints free of
charge. Two other commenters were
concerned that the benefit applicants
would need some kind of proof to show
who took the rejected fingerprints.
Another commenter stated that Federal,
state, and local police registered as
DFS(s) should also give free retakes
since they too charge a fee for taking
fingerprints. Recognizing that benefit
applicants will need to show proof of
rejection by the FBI to the responsible
DFS(s) in order to receive free retakes,
the Service suggests that claimants for
free retakes show the notice they will
receive from INS that they must
resubmit their fingerprints along with a
sales receipt from the responsible DFS.
Police agencies registered with the
Service as DFS(s) are subject to the same
free retake requirement if they charge a
fingerprinting fee.

Paragraph (e)(6)(viii)

The proposed rule would require the
DFS(s) to submit fingerprints on FD-258
and other Service-designated forms. One
commenter wondered if DFS(s) would
be expected to take fingerprints for
applicants seeking to replace their Alien
Registration Cards on Form 1-90. Form
1-90, Application for Replacement of
Alien Registration Card, and Form I-
765, Application for Employment
Authorization Document, will be
included in the group of fingerprint
forms DFS(s) are authorized to prepare
after they have been revised to
incorporate a fingerprint block and a
DFS attestation. But the Service will
have to undertake rulemaking before
implementing these planned revisions.
Paragraph (e)(6)(xi)

The Service proposed that DFS(s)
verify the identification of the
individuals they fingerprint by
comparing their photo-IDs with the
information on their fingerprint cards.
The proposed rule would require DFS(s)
to accept only passports, alien
registration cards (green cards) or other
Service-issued photo-IDs for
identification verification. Six
commenters protested that this
requirement was to restrictive because it

excluded many people who were in
lawful status but who did not possess
either a passport or a Service-issued
photo-ID, such as refugees, asylees, or
even some United States citizens. The
commenters recommended that DFS(s)
be allowed to accept state-issued photo-
IDs, such as a driver’s license. The
Service’s intent in this requirement was
two-fold: (1) to exclude photo-IDs that
can be easily counterfeited; and (2) to
keep the verification process as simple
and clear as possible. But the Service
agrees that the list of acceptable photo-
IDs may be expanded without
compromising the integrity of the photo-
ID verification process to include other
valid photo-1Ds. Therefore, foreign
national identification documents have
been added to the list of acceptable
documents. Two (2) examples of
national identification documents
which may be acceptable are those
issued by the Government of Hong Kong
and Taiwan. Likewise, military
identification documents issued by the
Northern Atlantic Treaty Organization
would be acceptable. Additionally,
drivers’ licenses and state-issued photo
identification documents have been
added to the list of acceptable
documents. The final rule has been
revised to reflect these changes.
Paragraph (e)(6)(xiii)

It was proposed that the DFS provide
specific information on the fingerprint
card, FD-258, or other Service-
designated documents. The specific
information to be provided by the DFS
included the following: (1) The DFS had
been certified by the Service; (2) The
name and address of the DFS; (3) The
DFS certification number, including the
expiration date; and (4) The
fingerprinter’s name and employee
Identification number. One commenter
recommended that DFS(s) be required to
put this information on a rubber stamp.
The Service agrees that a standardized
rubber stamp would be more efficient
insofar as the information needed from
the DFS. Accordingly, the DFS may use
a rubber stamp if he or she desires. The
regulation requires that stamped or
written information be placed on the
backside of the fingerprint card in the
space reserved. Should the DFS use a
rubber stamp it is recommended that the
stamped information be clearly legible
and fit into the space (four inches [4"]
wide, and one and one quarter inches
[1¥4"] high). The specific information
provided on a rubber stamp must
contain the information listed as items
(1) through (4) in this paragraph.
Additionally, it is required that the
specific information provided on the
rubber stamp also include a space for
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the fingerprinter’s signature and the
date the fingerprints were taken. The
DFS may also imprint a blank stamp,
with DFS(s) original signature and date,
on a sealed envelope which contains the
completed fingerprint document. When
the envelope containing the completed
fingerprint document is sealed, that
envelope may not be opened or altered.
The Services has revised paragraph
(e)(6) in the final rule to reflect these
changes.

Paragraph (e)(6)(xiv)

It was proposed that DFS(s) be
allowed to charge a reasonable fee for
providing fingerprinting services and
that the fees be published in a list
distributed by each INS district office.
Two commenters recommended that, in
order to keep the fee reasonable, the
Service should impose a limit on fees.
Another commenter suggested that the
Service was proposing to control the
fees DFSs charge by disclosing that
information to competitors, and
maintained that DFS fees should be
determined entirely by competition in
the marketplace. The Service’s position
on the fee issue is motivated by two
policies: (1) DFS(s) should be allowed to
set prices and compete for business; and
(2) the consumers’ interests are to be
protected. In including the fee
information on the DFS list, the Service
is ensuring that consumers will have the
information they need while allowing
DFS(s) to compete for customers by
offering the best value and service.

Paragraph (e)(6)(xv)

One commenter suggested that the
Service define the term “immediately”
as used in the proposed rule, which
would require DFS(s) to immediately
report to the Service any changes in
personnel responsible for taking
fingerprints. Since DFS(s) may not
employ any fingerprints without prior
approval by the Service, this reporting
requirement is really intended to
provide notice to the Service when
fingerprinters are no longer employed in
those positions. The approval of a DFS
fingerprinter is conditioned on his or
her continued employment with a
particular DFS employer. To protect the
integrity of the Service’s master DFS
listings, it is important that DFS(s)
report personnel changes as soon as
they take place. For the purpose of this
paragraph, a DFS is encouraged to
report personnel changes in advance
where feasible, and is required to notify
the district director having jurisdiction
over the DFS(s) business location of a
personnel change within 2 working
days. The final rule reflects this change.

The Service also considered and
rejected a suggestion that it require
DFS(s) to post a $500 bond to guarantee
retakes for benefit applicants who were
provided with poor quality fingerprints.
The Service believes that the DFS
regulation provides sufficient
performance incentives. A requirement
to post a performance bond would be
too much of a burden on the DFS(s) and
the Service.

Paragraph (e)(6)(xviii)

One commenter suggested that the
Service remove the requirement to
maintain “‘clean and suitable agencies
that are accessible to the public,” asking
“who will determine what is clean and
suitable or whether there is sufficient
access to the public?” The commenter
raised a valid point. Since all businesses
must comply with various public safety
and health regulations imposed by the
relevant Federal, state, and local
governments, the Service agrees that it
should defer to the responsible
governments in this case. However,
since the DFS(s) are certified to provide
fingerprinting services to applicants for
immigration benefits, they must operate
at permanent business locations that are
accessible to the public. Moreover,
except in situations where DFS(s) have
made advance arrangements to process
groups of applicants off-site, DFS(s) are
expected to conduct their fingerprinting
businesses at the addresses given on
their applications for certification.
Accordingly, paragraph (e)(6)(xviii) was
revised to include the joint requirement
that DFS(s) ““maintain facilities which
are permanent and accessible to the
public.” The use of this joint
requirement specifically excludes
facilities described as private homes,
vans or automobiles, mobile carts, and
removable stands or portable
storefronts.

Section 103.2(e)(7) Attestation

Four commenters thought that the
requirement of a DFS attestation on
Form I-850A for each person
fingerprinted was unnecessary and
unduly burdensome. Two of the
commenters recommended that the
attestation be stamped on or
incorporated into the fingerprint card,
FD-258, instead. Two other commenters
suggested that DFS(s) be required to
retain copies of their attestations for 1
year instead of 3 months. One of these
commenters said that DFS(s) should
keep copies of the attestations longer
than 3 months as a way of tracking their
own customers in cases where free
retakes were needed.

The fingerprint card, FD-258, is a
Federal Bureau of Investigation (FBI)

form that can only be revised by that
agency. Any change to the design of the
form will have an effect on the FBI’s
automated fingerprint classification
process. The Service will refer this
suggestion to the FBI for its
consideration. The Service is reluctant
to increase the administrative burdens
by lengthening the period for which
DFS(s) must keep copies of their
attestations on file. The rationale for the
3-month requirement is to provide the
Service with a sample of the quality of
the DFS’ work. However, any DFS is
free to maintain copies of attestations
for a longer period as a way to verify
fingerprinting sales and reconcile
requests for retakes.

Paragraph (e)(7)(ii)

It was also suggested that the terms
“the original copy” and “‘the second
copy” as used in the proposed rule be
changed to ““the original’’ and *‘the
copy.” The suggestion was adopted and
paragraph (e)(7)(ii) was amended to
reflect this change. Finally, due to the
expansion of the types of photo-1Ds
acceptable for identification verification
purposes as prescribed by paragraph
(e)(6)(xi) of the final rule, parallel
changes have been made to paragraph
(e)(7)(i)(C) to ensure consistency.

Section 103.2(e)(8) Application

Three commenters asked whether
there was a limited application period
and whether DFS(s) certified by a given
Service local office were limited to
providing service to people who resided
within the jurisdiction of that office. An
outside organization may file an
application for DFS certification at any
time after the final rule takes effect.
However, only those currently
providing fingerprinting services who
file within the initial 120 days may
continue to take fingerprints without
interruption. Those who file after the
120-day window will have to wait until
their applications are approved to begin
taking fingerprints. Once an
organization obtains DFS certification,
the DFS is not limited to taking
fingerprints of benefit applicants who
reside in the same jurisdiction. A
certified DFS may take fingerprints of
applicants who reside in other
jurisdictions, but any completed
fingerprint card must bear the specific
code for the Service office where the
fingerprint card will be filed. For
example, a DFS certified by the New
York District Office may fingerprint a
visitor from San Francisco on an FD-
258 fingerprint card if the correct
Originating Agency ldentifier (ORI) code
for San Francisco is entered in the block
labeled ORI. At the same time, a DFS
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with multiple locations which fall
under the jurisdiction of the same
Service district director may file a single
application, with one fee, by including
all the business locations and
employees. However, DFS(s) with cross-
jurisdiction locations will have to file
separate applications for business
offices that fall under the jurisdiction of
different district directors. Each
application must include the required
fee and information on all business
locations and employees in that
jurisdiction.

One commenter suggested that the
Service make DFS applications a part of
the public record. This suggestion was
not adopted because applications
contain, in part, information that is
private or proprietary. Those portions
that are subject to release are available
under the Freedom of Information Act,
5 U.S.C. 552.

Section 103.2(e)(9) Registration of
Police Stations or Military Police
Agencies

One commenter proposed that local
police in rural areas be allowed to
continue their fingerprinting services
since certified DFS(s) might be a long
distance away. Two commenters
complained that the police were not
adequately regulated, attaching alleged
examples of poor quality fingerprinting
work by local police stations. Another
commenter wanted college and
university campus police to be granted
DFS status without registration. The
Service understands that people living
in remote areas rely on the local police
for fingerprinting service, and has
always intended to include the police as
DFS(s). The DFS regulation provides
that Federal, state, and local police, as
well as military police, can
automatically become DFS(s) if they
register with the Service. Once
registered, they will be placed on the
DFS list and receive updates of the DFS
regulation and requirements. Further,
campus police who have general arrest
authority pursuant to a state statute, and
who have met the training requirements
established for law enforcement officers,
are exempted from the DFS
requirements and may follow the
streamlined registration procedures
reserved for law enforcement agencies.
Clarifying language has been added to
§103.2(e)(2)(i) to explain this point.

Section 103.2(e)(11) Approval of
Application

The Service has made typographical
corrections in the second sentence of
the introductory text to paragraph
(e)(11) by: (1) inserting the word
“number’” between the word

“certification” and the word ‘‘to;” and
(2) replacing the word ““fingerprints”
with “fingerprints.” That sentence now
reads: ““When the application has been
approved, the district director shall
assign a certification number to the DFS
and individual ID numbers to its
approved fingerprints.”

Section 103.2(e)(12) Denial of the
Application

Three commenters asked the Service
to clarify the appeals process available
to DFS applicants whose applications
are denied. DFS applicants are entitled
to appeal rights as provided by 8 CFR
103.3 and 8 CFR 103.5. DFS applicants
who wish to appeal a denial decision
may file an appeal on Form 1-290B,
with the required fee, with the Service’s
Administrative Appeals Office (AAO)
within 30 days of the decision. DFS
applicants may also file a motion to
reopen or reconsider with the Service
district office having jurisdiction.

Section 103.2(e)(17) Change of
Address or in Fee

Under the proposed rule, a DFS was
required to report promptly, to the
district director having jurisdiction over
the DFS(s) place of business, any change
in address or in fee. One commenter
thought that the proposed requirement
was inadequate in that it did not require
the DFS to report these changes in
advance. This commenter argued that it
would be difficult to preserve fair
competition among DFS(s) and protect
the consumers unless DFS(s) were
required to report changes in address or
in fee in advance. In order to give the
Service sufficient time to update its DFS
listings and to make that information
available to the public, the commenter
suggested that DFS(s) be required to
report these changes at least 10 working
days before they occur. The Service
concurs that the public should be
protected from possible fee
manipulation by DFS(s) and that the
DFS listings will not have the intended
effect unless the public is provided with
accurate information about DFS fees and
locations. Accordingly, the Service has
adjusted the final rule to require a 10-
working day advance notice for changes
in address or fee. DFS(s) who make
unreported fee changes are subject to
revocation of their DFS status as
provided by paragraph (e)(17). Note that
the requirement of a permanent address
does not preclude a DFS from
processing groups of applicants off site,
such as processing applicants for
naturalization at a school auditorium.

Miscellaneous Items
1. Opposing Views

Three commenters preferred the
current system, stating that the
proposed regulation was unnecessary
and burdensome. One commenter
challenged the OIG report, arguing that
there had been no known report of fraud
in the submission of fingerprints. As
explained in the background section of
the supplemental information, the
Service initiated this rulemaking to
provide integrity to its benefits
adjudications process and to address the
concerns of the Senate Committee on
Appropriations and the Department of
Justice’s Office of Inspector General
(OIG). It has been established that the
current fingerprinting process does not
adequately ensure either the quality or
the integrity of fingerprints submitted to
the Service by applicants for
immigration benefits. In drafting this
rule, the Service has carefully
considered the policies of Executive
Order 12866 and the Regulatory
Flexibility Act and has attempted to
ensure that the intended objectives are
met without unduly burdening the
affected small businesses.

2. Application Fee

Three commenters protested the
application fee of $370. One of them
suggested that the Service underwrite
the costs of administering the DFS
certification program, including
training. The other two said the
estimated costs for training and
monitoring were too high. However,
another commenter said the Service
underestimated the program costs,
maintaining that the proposed
application fee of $370 was not enough
to offset the administrative costs of the
program.

The Service’s Adjudications program
does not receive any appropriated funds
from Congress. Instead, it is authorized
by Congress to collect user fees to
support its functions. In order to
determine the appropriate application
fee for the DFS Certification Program,
the Service conducted a fee analysis
based on estimated processing and
administrative costs, such as staffing,
training of Service personnel on the DFS
certification process, adjudication of
applications, oversight of DFS(s), and
providing fingerprinting training. The
actual cost of running the DFS
Certification Program will not be known
until it has been fully implemented. At
that time, the Service will determine
whether the fee structure needs to be
adjusted.

One other commenter recommended
that the Service make special provisions
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for outside entities with multiple
business locations across the country.
This commenter suggested that
businesses with multiple locations be
allowed to file a single application with
a single application fee, and that a site
fee of $35 be charged for each additional
location to cover administrative and
monitoring costs. While the regulation
allows DFS(s) with multiple business
locations within the jurisdiction of the
same Service district to file a single
application with a single fee, it does not
provide for certification of a national
fingerprinting service with cross-
jurisdiction business locations.
However, the Service agrees that outside
entities with multiple locations in the
jurisdiction of the same district office
will incur greater administrative and
monitoring costs and should be required
to pay a site fee for each location.
Because the public has not been offered
the opportunity to comment on the
concept of a site fee, the Service has
decided to defer the consideration of a
site fee until after the full
implementation of the DFS certification
program. If it is evident then that the
application fee was below cost, the
Service will make appropriate
adjustments to the application fee
structure through rulemaking.

As noted in our earlier discussions
regarding §103.2(e)(8), due to regulatory
limitations placed on the district
director’s authority, a district director
cannot approve DFS(s) operating
outside of his or her jurisdiction.
Therefore, while DFS(s) with multiple
business locations in the same INS
district only needs to file one
application with one fee, DFS(s) with
multiple business operations in
different INS districts must file a
separate application, with the required
fee, with each district director having
jurisdiction over the business
location(s).

3. Free Space for Photographing and
Fingerprinting Studios

One commenter protested that the
Service gives preferential treatment to
not-for-profit organizations. This
commenter cited as an example the free
use of studio space (for fingerprinting
and/or photographing services), in the
Service’s local offices, by certain not-
for-profit organizations. The commenter
argued that this practice, as provided by
8 CFR 332.2, unfairly disadvantaged
other competing business entities and
had to be changed. Indeed, 8 CFR 332.2
provides that district directors may
make available, free of charge, space
within district offices for the
“establishment and operation of studios
providing photographic services,

fingerprinting services or both.” It
further provides that these studios must
be “operated by sponsoring
organizations on a nonprofit basis solely
for the benefit of persons seeking to
comply with the requirements of the
immigration and naturalization laws.”
During the implementation period of the
legalization program, as provided by the
Immigration Reform and Control Act
(IRCA) of 1986, the Service’s local
Legalization offices often had studios
operated by not-for-profit organizations.
However, due to overcrowding and lack
of resources, most district offices have
ended this practice over the past few
years. Moreover, the remaining agencies
operating under § 332.2 remain subject
to the separate restrictions of these
regulations. This new program
addresses a larger group of organizations
which is largely not subject to § 332.2.

4. Not-For-Profit Organizations and
Entities Approved by the Board of
Immigration Appeals (BIA) under 8 CFR
Part 292

Twenty-one of the commenters are
not-for-profit organizations which were
accredited for representation of others
by the BIA. They asked that they be
granted automatic DFS status, without
fee. These commenters argued that they
should not have to apply for DFS status
because they had already been approved
by the BIA. They further argued that
not-for-profit organizations were
typically under-funded, and the
proposed application fee of $370 would
pose a significant financial burden for
them. They also argued that they were
limited to charging only a ““‘nominal fee”
that could not be used to supplement
their administrative costs.

The Service is sympathetic to these
commenters’ financial difficulties and is
willing to assist where feasible. But
because the Service’s benefit programs
are all supported by user fees, the DFS
Certification Program must also be
funded by its user—the DFS applicants.
Waiving the fee or the application
requirement for not-for-profit
organizations would be perceived as
giving preferential treatment to special
interest groups. Moreover, the Service
would be obligated to charge other DFS
applicants a higher fee to offset the costs
incurred by the not-for-profit
organizations.

When the $370 application fee is
apportioned for 3 years, the period
during which a DFS certification
remains valid, the annual certification
cost is $123, which can easily be passed
on to the users as a service charge. The
Service is of the opinion that entities
accredited for representation by the BIA
are not in violation of the ““nominal fee”

provision of 8 CFR 292.2, when they
charge a reasonable fee for
fingerprinting services.

Some commenters proposed that the
Service exclude from DFS certification
any entity which has had a history of
offering assistance in matters involving
the immigration law without a license.
They were concerned that these
practitioners would exploit unknowing
aliens if authorized to provide
fingerprinting services. One commenter
suggested that DFS applicants be
required to sign a statement on the
application form attesting to compliance
with the requirements of 8 CFR 292,
which prescribes the authority to
represent applicants for immigration
benefits. This commenter also suggested
that the Service require DFS applicants
to list all other services that they
provide in addition to fingerprinting to
ensure that they were not *‘practicing
law without authorization.”

The sole purpose of the DFS
regulation (8 CFR 103.2(ge)) is to
establish eligibility requirements and
application procedures for outside
entities who wish to be approved as
fingerprinters. The authority granted to
outside entities certified under 8 CFR
103.2(e) is limited to providing
fingerprinting services. Meanwhile, 8
CFR 292 provides for the accreditation
of individuals or organizations that wish
to represent aliens before the Service
and/or the Board of Immigration
Appeals (BIA). Qualified individuals or
organizations must apply to the BIA for
accreditation. Since the governing
regulations clearly define the scope and
conditions of each of these two types of
authorizations, it is unlikely that there
will be confusion about their purposes.
However, to avoid the possibility that
outside entities might exploit their DFS
status, the Service has added a new
paragraph (e)(18) in the final rule to
prohibit them from engaging in any kind
of advertisement or presentation which
may create a false impression that they
are authorized by the Service to do more
than fingerprinting. DFS(s) are
prohibited from using images of the
Service’s logo type or official seal on
any of their stationery, information
flyers, or advertisements. When dealing
with the public or advertising for
business, a DFS is required to refer to
itself as “‘an INS-Authorized
Fingerprinting Service.” Violators are
subject to revocation of their DFS status
as provided by 8 CFR 103.2(e)(18).

The information collection
requirements contained in this rule have
been cleared by the Office of
Management and Budget, under the
provisions of the Paperwork Reduction
Act. Clearance numbers for these



28010

Federal Register / Vol. 61, No. 108 / Tuesday, June 4, 1996 / Rules and Regulations

collections are contained in 8 CFR
299.5, Display of Control Numbers.

Regulatory Flexibility Act

The Commissioner of the Immigration
and Naturalization Service, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation and, by
approving it, certifies that the rule will
not have a significant economic impact
on a substantial number of small
entities. The Service has drafted this
rule in a way to minimize the impact
that it has on small business while
meeting its intended objectives.

The Service believes that there are
approximately 3,000 outside entities
which are taking fingerprints for
immigration benefit applicants. Because
the entities providing fingerprinting
services at present are primarily small
businesses, the Service has developed
and reviewed this rule with the needs
and circumstances of small businesses
specifically in mind. The Service is not
aware of any relevant Federal rules
which duplicate, overlap, or conflict
with this rule.

The Service has considered
significant alternatives to this rule
which accomplish the objectives and
which minimize any significant
economic impact of this rule on small
entities, including the use of contracting
or greater use of Service agencies. The
Service has sought to avoid burdens on
outside entities beyond those
requirements needed to improve the
quality of the fingerprints taken and to
provide assurance to the Service that the
fingerprints it receives are genuine. As
appropriate, requirements have been
drafted as performance standards, for
example: that the fingerprints taken be
legible and classifiable; that DFS
personnel charged with the
responsibility to take fingerprints pass
an FBI criminal history records check;
and that such DFS personnel be trained
in fingerprinting or otherwise be able to
demonstrate their proficiency.

Executive Order 12866

The Immigration and Naturalization
Service, Department of Justice,
considers this rule be a “significant
regulatory action” as defined by section
3(f) of Executive Order 12866. With
perhaps as many as 3,000 entities likely
to file for DFS certification, this rule
may lead to the collection of application
fees that would “materially alter the
budgetary impact of * * * user fees
* * * or the rights and obligations of
recipients’ of the related services. The
Office of Management and Budget has
conducted the necessary review of this
rule.

This rulemaking action is being
conducted in order to address the
concerns of the Justice Department’s
Office of the Inspector General (OIG)
and the Committee on Appropriations of
the United States Senate regarding the
current fingerprinting process. The
objectives of this rule are to facilitate
processing of applications for
immigration benefits, protect the
integrity of the fingerprinting process,
and relieve strain on Service resources
by establishing criteria for the
cerrtification of designated
fingerprinting services to take
fingerprints. The legal basis for this rule
is the authority conferred upon the
Attorney General and delegated to the
Service under section 103 (a) and (b) of
the Immigration and Nationality Act to
establish regulations needed to carry out
its functions. This rule will
substantially promote the Service’s
ability to identify and deny benefits to
ineligible aliens, and to promptly and
effectively administer the immigration
laws of the United States by reducing
unnecessary delays caused by poor
fingerprint cards.

Executive Order 12612

The regulation will not have
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

List of Subjects

8 CFR Part 103

Administrative practice and
procedure, Authority delegations
(Government agencies), Reporting and
recordkeeping requirements.

8 CFR Part 299

Immigration, Reporting and
recordkeeping requirements.

Accordingly, chapter | of title 8 of the
Code of Federal Regulations is amended
as follows:

PART 103—POWERS AND DUTIES OF
SERVICE OFFICERS; AVAILABILITY
OF SERVICE RECORDS

1. The authority citation for part 103
continues to read as follows:

Authority: 5 U.S.C. 552, 5523; 8 U.S.C.
1101, 1103, 11201, 1252 note, 1252b, 1304,
1356; 31 U.S.C. 9701; E.O. 12356, 47 FR
14874, 15557, 3 CFR, 1982 Comp., p. 166; 8
CFR part 2.

2. Section 103.1 is amended by:

a. Removing the “and” from
paragraph (f)(3)(iii)(LL),

b. Removing the *.”” from the end of
paragraph (f)(3)(iii)(MM) and replacing
itwith a *“; and”, and by

c. Adding a new paragraph
(F(3)(iii)(NN), to read as follows:

§103.1 Delegations of Authority.
* * * * *

f * X *

ES)) * * *

(iii) * Kk ok

(NN) Application for Certification For
Designated Fingerprinting Services
under §103.2(e) of this chapter.

3.1n §103.2, a new paragraph (e) is
added to read as follows:

§103.2 Applications, petitions, and other
documents.
* * * * *

(e) Fingerprinting. Service regulations
require that applicants for various types
of immigration benefits submit their
fingerprints with the applications. To
ensure they have access to reputable
fingerprinting services, the
fingerprinting of these benefit
applicants must be carried out pursuant
to the fingerprinting service provisions
established in this paragraph.

(1) Fingerprinting by the Service.
Where feasible, a local Service office
shall provide fingerprinting service to
applicants for immigration benefits.
Also, the district director shall consider
all qualified applicants for DFS
certification and certify applicants who
meet the regulatory standards to
supplement the district’s efforts. Where
district Service personnel are providing
fingerprinting services, the district
director may end such services when he
or she determines that there are
sufficient outside or private
fingerprinting services available at a
reasonable fee.

(2) Designated fingerprinting services.
(i) Law enforcement agencies. Federal,
state, or local police, or military police,
in the United States are not required to
apply for DFS certification. However, it
is essential that any Federal, state, and
local police, or military police, that
provide fingerprinting services to
applicants for immigration benefits be
familiar with the Service’s
fingerprinting regulations and
requirements. In order to receive
updates on such regulations and
requirements, a policy agency that does
provide such services must register with
the Service pursuant to procedures
prescribed by § 103.2(e)(9). Campus
police departments having general arrest
powers pursuant to a State statute and
meeting training requirements
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established by law or ordinance for law
enforcement officers are included
within the category of state or local
police departments for purposes of
§103.2(e).

(ii) Other business entities or
individuals. Businesses and individuals
who apply and qualify shall, subject to
the requirements of §103.2(e), be
approved by the Service to provide
fingerprinting services.

(3) Transition to use designated
fingerprinting services. As of December
31, 1996, the Service will not accept
fingerprint cards for immigration
benefits unless they are taken by:

(i) A DFS accompanied by a
completed attestation, Form 1-850A,
Attestation by Designated
Fingerprinting Services Certified to
Take Fingerprints;

(ii) An intending DFS or organization
that has completed an filed an
application for DFS status prior to
November 1, 1996 which may, pending
the Service’s action upon its
application, take fingerprints and
complete the Form 1-850A, indicating
that its application for DFS status is
pending. This provisional authority for
an outside entity shall cease if its
application is denied or as of December
31, 1996 whichever occurs first.

(iii) A recognized law enforcement
agency that is registered as a DFS; or

(iv) Designated Service employees.

(4) Eligibility for DFS. An outside
entity applying for DFS status may be a
business, a not-for-profit organization,
or an individual.

(i) An individual must establish that
he or she is a United States citizen or
lawful permanent resident, and has not
been convicted of an aggravated felony
or any crime related to dishonesty or
false statements involving a civil
penalty for fraud.

(ii) A business or a not-for-profit
organization must establish the identity
of its chief operations officer, who
exercises primary and oversight control
over the organization’s operations, and
its fingerprinting employees; and the
business or a not-for-profit organization
must establish that the chief operations
officer and fingerprinting employees are
United States citizens or lawful
permanent resident(s), and that its
principal officers, directors, or partners
meet the standard for individual
applicants.

(iii) A Federal, state, or local law
enforcement agency may register as a
designated fingerprinting service.
However, a law enforcement agency is
not required to comply with the
operating license(s), identification and
training of employees, criminal record

history check, attestation, or application
fee provisions in this paragraph.

(5) Criminal history records check.

(i) An identification and criminal
history record check is required for each
employee or person as otherwise
described in paragraphs (e)(4) (i) and (ii)
of this section who will take fingerprints
listed on the application for DFS
certification. The district director shall
designate Service personnel of the
district office to obtain and transmit
fingerprints to the Federal Bureau of
Investigation (FBI) for such checks. If a
DFS needs to add new or replacement
employees to the personnel approved by
the Service, it must file a new
application with the district director
having jurisdiction over the DFS’s place
of business. That new application must
be accompanied by the required fee for
the FBI fingerprint check. The Service
will accept fingerprints from an
applicant for DFS certification only it
the fingerprints were taken by
designated Service personnel.

(if) An employee who has been
convicted of an aggravated felony or a
crime involving dishonestly or false
statement, or who has been subjected to
a civil penalty for fraud, may not be
assigned to take fingerprints unless the
DFS can establish to the Service’s
satisfaction that the circumstances of
the offense are such (because of the
person’s youth at the time of the offense,
and/or the number of years that have
passed since its commission) that there
can be no reasonable doubt as to the
person’s reliability in taking fingerprints
in conformity with these rules.

(6) Requirements. Except as provided
under paragraph(e)(9) of this section, an
outside entity seeking certification as a
DFS must agree that it will:

(i) Abide by Service regulations
governing certification of DFS(s);

(ii) Permit Service personnel and
Service contract personnel to make on-
site inspections to ensure compliance
with required procedures;

(iii) Ensure that the personnel
responsible for taking fingerprints
received training in fingerprinting
procedures by the Service or FBI
(exceptions can be made for those who
have previously received training from
the FBI or the Service or who can
otherwise demonstrate equivalent
training);

(iv) Notify the district director where
the application was filed when the
completion of fingerprinting training
occurred prior to the approval of the
application, if such training was not
completed but was in progress or had
been scheduled at the filing of the
application;

(v) Use only FBI or Service-trained
employees to train its new employees
on fingerprinting procedures
(exceptions can be made for those who
have previously received training from
the FBI or the Service) and to conduct
periodic refresher training as needed;

(vi) Make every reasonable effort to
take legible and classifiable fingerprints,
using only black ink;

(vii) Retake the applicants’ prints free
of charge if the DFS initially fails to take
legible and classifiable prints;

(viii) Use only the fingerprint card(s),
Form(s) FD-258, or other Service-
designated documents to take
fingerprints for immigration purposes;

(ix) Ensure that the fingerprint card(s)
or other Service-designated fingerprint
documents are completed in accordance
with the instructions provided, using
FBI prescribed personal descriptor
codes;

(X) Ensure that the fingerprint card(s)
or other Service-designated forms are
signed by the applicants in their
presence and by the fingerprinter;

(xi) Verify the identification of the
person being fingerprinted by
comparing the information on the
fingerprint card, Form FD-258, or other
Service-designated forms with the
applicant’s passport, national ID,
military ID, driver’s license or state-
issued photo-1D, alien registration card,
or other acceptable Service-issued
photo-ID;

(xii) Complete an attestation on Form
I-850A, Attestation by Designated
Fingerprinting Service Certified to Take
Fingerprints, and provide it to the
person being fingerprinted;

(xiii) Note (legibly by hand or using
a rubber stamp) on the back of the
fingerprint card, Form FD-258, or a
Service designated fingerprint
document, the DFS’s name and address,
certification number, expiration date,
the DFS fingerprinter’s ID number and
signature, and the date on which the
fingerprints are taken. The DFS
fingerprint shall seal the completed
fingerprint card or fingerprint
document, and sign or imprint a stamp
with an original signature crossing the
sealed area.

(xiv) Charge only reasonable fees for
fingerprinting services, and the current
fee status is to be made known to the
Service;

(xv) Notify the director having
jurisdiction over the applicant’s place of
business within 2 working days, on
Form -850 without fee, of any changes
in personnel responsible for taking
fingerprints;

(xvi) Request approval for any new
personnel to take fingerprints according
to the procedures set forth in paragraphs
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(e) (4), (5), (6), (8), and (9) of this
section;

(xvii) Notify the Service of any
conviction for an aggravated felony or
for a crime involving dishonesty or false
statement, or of any civil penalty for
fraud subsequent to the DFS
certification of an employee authorized
to take fingerprints; and

(xviii) Maintain facilities which are
permanent and accessible to the public.
The use of the terms permanent and
accessible to the public shall not
include business or organizational
operations in private homes, vans or
automobiles, mobile carts, and
removable stands or portable
storefronts.

(7) Attestation.

(i) To ensure the integrity of the
fingerprint cards submitted by
applicants for benefits, all DFS
fingerprinters must fill out an attestation
on Form |1-850A each time they take
fingerprints for an immigration benefit
applicant. Such attestation mut be
signed and dated by the fingerprinter
and show:

(A) The fingerprinter’s name and ID
number (as assigned by the Service) and
a statement that the requirements of
§103.2(e) have been met;

(B) The name, address, certification
number (as assigned by the Service),
and expiration date of the DFS
certification;

(C) That he or she has checked the
identity of the person he or she
fingerprinted and has listed the
identification number from the
individual’s passport, national ID,
military ID, driver’s license or state-
issued photo-1D, alien registration card,
or other acceptable Service-issued
photo-ID; and

(D) That it is signed and dated by the
benefit applicant.

(ii) DFS fingerprinters must execute
the attestations in duplicate in the
presence of the applicant. The original
must be given to the applicant to be
filed with the Service with his or her
fingerprint card, and the copy, which
may be a reproduced copy of the
original, must be kept on file at the DFS
for at least 3 months for Service
inspection.

(8) Application. An outside
organization seeking certification as a
DFS, or a DFS seeking approval for
personnel change, must submit an
application on Form 1-850, Application
for Certification for Designated
Fingerprinting Services, to the district
director having jurisdiction over the
applicant’s place of business. The
application must include the following:

(i) The required fee;

(ii) A copy of all business licenses or
permits required for its operations and
if the organization is a not-for-profit
entity, documented evidence of such
status;

(iii) The names and signatures of
personnel who will take fingerprints of
applicants for immigration benefits;

(iv) A set of fingerprints taken by a
Service employee on Form FD-258 for
each employee whose name appears on
the application form pursuant to
paragraph (e)(4) of this section, and the
required fee (for each employee) for the
FBI criminal history record check;

(v) A statement on Form 1-850
indicating the fee, if any, it will charge
for the fingerprinting service; and

(vi) A signed statement on Form 1-850
attesting that the DFS will abide by the
Service regulation governing
fingerprinting and the certification of
designated fingerprinting services.

(9) Registration of police stations or
military police agencies.

(i) Federal, state, or local police
stations, or military police agencies,
may individually register to take
fingerprints of applicants for
immigration benefits by filing a Form I-
850, application for Certification for
Designated Fingerprinting Services,
completing only the relevant parts of the
form. No fee or fingerprint cards need to
be submitted for their personnel charged
with the fingerprinting responsibility;
nor are these personnel required to have
additional training in fingerprinting
techniques and procedures.
Furthermore, law enforcement agencies
registered to take fingerprints under this
paragraph are not subject to on-site
inspections by the Service. The Service
will communicate with these agencies
through regular liaison channels at the
local level.

(ii) A police department may request
registration on behalf of all of its
subordinate stations on a single
application by listing their precinct
numbers and addresses. Once
registered, the Service will include the
individual police stations and military
police agencies on the Service’s list of
DFS organizations. The Service will
make available to these agencies the
fingerprinting regulations, related
instruction material or other relevant
information when appropriate.

(10) Confidentiality. A DFS is
prohibited from releasing fingerprints
taken pursuant to certification, other
than to the Service or to the applicant
or as otherwise provided in the
Service’s regulations. Law enforcement
agencies enumerated under paragraph
(e)(9) of this section are not precluded
from using the fingerprints they have

collected for immigration purposes in
other law enforcement efforts.

(11) Approval of application. The
district director shall consider all
supporting documents submitted and
may request additional documentation
as he or she may deem necessary. When
the application has been approved, the
district director shall assign a
certification number to the DFS and
individual ID numbers to its approved
fingerprinters. The approval will be
valid for a period of 3 years and may be
renewed in accordance with paragraph
(e)(13) of this section. The district
director shall notify the applicant of the
approval and include in the notice of
approval the following items:

(i) Instructions on how to prepare
Applicant Fingerprint Cards, Form FD—
258;

(ii) A listing of acceptable Service-
issued photo-1Ds; and

(iii) A statement detailing the DFS(s)
responsibilities and rights, including the
renewal and revocation procedures as
provided by paragraphs (e) (12) and (13)
of this section.

(12) Denial of the application. The
applicant shall be notified of the denial
of an application, the reasons for the
denial, and the right to appeal to the
AAO under 8 CFR part 103.

(13) Renewal (i) Subject to paragraph
(e)(13)(ii) of this section, a DFS must
apply for renewal of its certification at
least ninety (90) days prior to the
expiration date to prevent interruption
in its ability to provide fingerprinting
services. An application for renewal
must be made on Form -850 with the
required fee and documentation as
contained in paragraph (e)(8) of this
section. In considering an application
for renewal, the Service will give
appropriate weight to the volume,
nature, and the substance of complaints
or issues raised in the past regarding
that particular DFS and or relevant
circumstances which are made known
to the Service by the general public,
other governmental or private
organizations, or through Service
inspections. Also, the Service will
favorably consider the absence of such
complaints or issues. Each renewal shall
be valid for 3 years. Failure to apply for
renewal will result in the expiration of
the outside entity’s DFS status.

(i) The Service will certify and renew
DFS(s) as long as the need for their
service exists. Following the
development of an automated
fingerprint information system, the
Service will determine if there is a
continued need for the DFS’ services
and, if so, whether they should switch
to newer technologies, such as acquiring
compatible automated fingerprinting
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equipment. In either event, the Service
shall issue a public notification or issue
a new rule, as appropriate. Nothing in
this paragraph shall preclude the
Service, in its discretion, from
discontinuing the DFS certification
program after the initial 3 years or from
requiring, as a condition of continued
certification, that the DFS incorporate
automated fingerprinting equipment.

(14) Revocation of certification. The
district director shall revoke an
approval of application for DFS status
under the following circumstances:

(i)Automatic revocation. The approval
of any application is automatically
revoked if the DFS:

(A) Goes out of business prior to the
expiration of the approval; or

(B) Files a written withdrawal of the
application.

(ii)Revocation on notice. The Service
shall revoke on notice the certification
of a DFS which has violated the
regulations governing the fingerprinting
process as established in paragraph (e)
of this section.

(A) If the district director finds that a
DFS has failed to meet the required
standards, he or she will issue a notice
of intent to revoke detailing reasons for
the intended revocation. Within 30 days
of the receipt of the notice, the DFS may
submit evidence in rebuttal or request
an inspection following corrective
actions. The district director shall
cancel the notice of intent to revoke if
he or she is satisfied with the evidence
presented by the DFS or the results of
a reinspection.

(B) For flagrant violations, such as
failure to verify the identity of the
persons seeking fingerprinting, the
district director may, in his or her
discretion, issue a suspension order and
place the DFS on immediate
suspension. During the suspension
period, the DFS may not take
fingerprints, and the Service will not
accept fingerprints taken by the
suspended DFS. The DFS under
suspension may submit a plan for
corrective action to the district director
within 30 days and request a
reinspection. If the district director
approves the plan, he or she shall
permit the DFS to resume fingerprinting
on probation pending the results of the
reinspection and the Service will
resume accepting submitted
fingerprints. The district director shall
cancel the suspension order if he or she
finds the results of a reinspection
satisfactory.

(C) If the DFS fails to submit evidence
of rebuttal or corrective actions within
the 30-day period, or if unsatisfactory
conditions persist at the second
inspection, the district director shall

notify the DFS of the revocation
decision, detailing the reasons, and of
its right to appeal.

(D) The district director shall consider
all timely submitted evidence and
decide whether to revoke the DFS
approval. The district director shall also
decide whether any such revocation
shall preclude accepting fingerprints
taken by that DFS (or any of its offices
or employees) during some or all of the
period of its certification.

(iii) If the Service’s investigation
uncovers evidence of material
misconduct, the Service may, in
addition to revocation, refer the matter
for action pursuant to section 274C of
the Act (Penalties for Document Fraud),
or 18 U.S.C. 1001 (false statement), or
for other appropriate enforcement
action.

(15) Appeal of revocation of approval.
The revocation of approval may be
appealed to the Service’s Administrative
Appeals Office (AAO). There is no
appeal from an automatic revocation.

(16) List of DFS(s). Each district office
shall make available a list of the DFS(s)
it has certified to take fingerprints. Such
list shall contain the name, address,
telephone number, if available, and the
fingerprinting fee charge, if any, of each
DFS certified in the district.

(17) Change of address or in fee. A
DFS shall notify the Service, on Form I-
850, without an application fees, of any
change(s) of address or change(s) in the
fee charged for fingerprinting at least 10
working days before such a change takes
place. The district office shall update its
DFS list, including any fingerprinting
fee changes, upon receipt of the notice
of change(s).

(18) False advertising or
misrepresentation by a DFS. Designated
fingerprinting services are prohibited
form exploiting their DFS status by
creating the impression that they are
authorized by the Service to do more
than fingerprinting. DFS(s) are
prohibited from using the Service logo
on their stationery, flyers, or
advertisements. When dealing with the
public or advertising for business, a DFS
may refer to itself only as “‘an INS-
Authorized Fingerprinting Service.”
DFS(s) found in violation of this
requirement are subject to suspension or
revocation actions pursuant to
§103.2(e)(14).

4.1n 8103.7, paragraph (b)(1) is
amended by adding to the listing of
forms, in proper numerical sequence,
the entry for “Form 1-850”" to read as
follows:

§103.7 Fees.

* * * * *

(b)***

(1) * X *

* * * * *

Form 1-850. For filing an application for
certification as a designated fingerprinting
service—$370 plus $23 for each fingerprint
check for initial certification; $200 for
renewal of certification; and $23 for each
fingerprint check for adding or replacing
employees. No fee will be charged to police
stations, military police or campus police
agencies registering pursuant to § 103.2(e)(9).

* * * * *

PART 229—IMMIGRATION FORMS

5. The authority citation for part 299
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103; 8 CFR part
2.

6. Section 299.1 is amended by
adding to the listing of forms, in proper
numerical sequence, the entry for Forms
*“1-850 and I-850A" to read as follows:

§299.1 Prescribed forms.

* * * * *
Form No Edition Title
’ date
* * * * *
-850 ....... 05-21-96 Application for Cer-

tification for Des-
ignated Finger-
print Services.

05-21-96 Attestation by Des-
ignated
Fingerprinting
Service Certified
to Take Finger-
prints.

* * * * *

7. Section 299.5 is amended by
adding to the listing of forms, in proper
numerical sequence, the entry for Forms
*1-850 and I-850A to read as follows:

§299.5 Display of control numbers.

* * * * *
Currently
INS form . assigned
No. INS form title OMB con-
trol No.

* * * * *
-850 ....... Application for 1115-0193
Certification for

Designated
Fingerprinting
Services.

I-850A ..... Attestation by 1115-0194
Designated
Fingerprinting
Service Cer-
tified to Take
Fingerprints.

* * * * *
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Dated: February 28, 1996.
Doris Meissner,

Commissioner, Immigration and
Naturalization Service.

[Note: Appendix A and B will not appear in
the Code of Federal Regulations]

BILLING CODE 4410-10-M
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U.S. Department of Justice
Immigration and Naturalization Service

OMB #1115-0193
Application for Certification for
Designated Fingerprinting Services

Purpose of This Form

This form is used for a person, business, voluntary agency,
civilian or military law enforcement agency to apply for
certification to take fingerprints on Form FD-258 or other
Immigration and Naturalization Service (INS) designated
forms for submission to the INS.

How to File

Where to file. An entity seeking certification as a Designated
Fingerprinting Service (DFS), or a DFS seeking approval for
personnel change, change in authorized address or renewal of
a previous approval must submit Form I-850, Application for
Certification for Designated Fingerprinting Services, to the
district director having jurisdiction over the applicant’s place
of business.

The application.. All applicants must complete Parts 1
through 5, as appropriate. In addition, applicants under Part
2 paragraph 1(c) or (d) must complete Part 6 and submit:

e The required fee;

® A copy of all business licenses or permits required
for its operations and if the organization is a not-
for-profit entity, documented evidence of such
status;

® The names and signatures of personnel who will
take fingerprints of applicants for immigration
benefits;

* A set of fingerprints taken by an INS employee on
Form FD-258 for each employee whose name
appears on the application form and the required
fee (for each employee) for the FBI criminal history
record check;

® A statement on Form I-850 indicating the fee, if
any, the DFS will charge for the fingerprinting
service; and

® A signed statement on Form I-850 attesting that the
DFS will abide by the INS regulation governing
fingerprinting and the certification of Designated
Fingerprintig Services.

Fee

The fee for this application is $370 plus $23 for each
fingerprint check (for initial certification); $200 for renewal
of certification; and $23 for each fingerprint check (for adding
or replacing employees). The fee must be submitted in the
exact amount. It cannot be refunded. DO NOT SEND CASH.
All checks and money orders must be drawn on a bank or
other institution located in the United States and must be
payable in United States currency. The check or money
order should be made payable to the Immigration and
Naturalization Service, except:

¢ If you live in Guam, and are filing this application

in Guam, make your check or money order payable
to the "Treasurer, Guam."

Form I-850 (5-21-96)

APPENDIX A

* If you live in the Virgin Islands, and are filing this
application in the Virgin Islands, make your
check or money order payable to the
"Commissioner of Finance of the Virgin Islands."

Checks are accepted subject to collection. An uncollected
check will render the application and any document issued
invalid. A charge of $5.00 will be imposed if a check in
payment of a fee is not honored by the bank on which it is
drawn.

Civil and military police agencies, and qualifying campus
police departments are fee exempt.

Fingerprinting Applicants for DFS Certification
The chief operations officer and each employee who will
take fingerprints is required to present identification which
will establish his or her status as a United States citizen or
lawful permanent resident and must be fingerprinted at the
district office having jurisdiction over the location of his or
her business. The INS will accept fingerprints from an
applicant for DFS certification only if the fingerprints were
taken by designated INS personnel.

Notification of Decision on the Application
Upon a final decision on the application, the applicant will
be notified of the action taken.

Requirements
An outside entity seeking certification as a DFS must agree
that it will:

* Abide by Service regulations governing
certification of DFS(s);

®  Permit Service personnel and Service contract
personnel to make on-site inspections to ensure
compliance with required procedures;

¢  Ensure that the personnel responsible for taking
fingerprints received training in fingerprinting
procedures by the Service or FBI (exceptions can
be made for those who have previously received
training from the FBI or the Service or who can
otherwise demonstrate equivalent training);

*  Notify the district director where the application
was filed when the completion of fingerprinting
training occurred prior to the approval of the
application, if such training was not completed
but was in progress or had been scheduled at the
filing of the application;

* Use only FBI or Service-trained employees to
train its new employees on fingerprinting
procedures (exceptions can be made for those who
have previously received training from the FBI or
the Service) and to conduct periodic refresher
training as needed;

*  Make every reasonable effort to take legible and
classifiable fingerprints, using only black ink;

Page - 1
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Form 1-850 (5-21-96 )

Retake the applicants’ prints free of charge if the
DFS initially fails to take legible and classifiable
prints;

Use only the fingerprint card(s), Form(s) FD-258, or
other Service designated documents to take
fingerprints for immigration purposes;

Ensure that the fingerprint card(s) or other Service

‘designated fingerprint documents are completed in

accordance with the instructions provided, using
FBI prescribed personal descriptor codes;

Ensure that the fingerprint card(s) or other Service
designated forms are signed by the applicants in
their presence and by the fingerprinter;

Verify the identification of the person being
fingerprinted by comparing the information on the

fingerprint card, Form FD-258, or other Service

designated forms with the applicant’s passport,
national ID, military ID, driver’s license or state
issued photo-ID, alien registration card, or other
acceptable Service issued photo-1D;

Complete an attestation on Form I-850A, Attestation
by Designated Fingerprinting Service Certified to

‘Take Fingerprints, and provide it to the person

being fingerprinted;

Write or stamp on the back of the fingerprint card,
FD-258, or the Service designated fingerprint
document, the DFS’s name and address, certification
number, expiration date, the DFS fingerprinter’s ID
number, the fingerprinter’s signature and the date
on which the fingerprints are taken. When the

Service designated fingerprint document is other

than a Form FD-258 and that fingerprint document
does not provide preprinted information space or
lines which require an approved fingerprinter’s
signature to certify the applicant’s fingerprint and
identity, a DFS identification number, and the date
on which the fingerprints are taken, that fingerprint
document shall be written or stamped on the
backside as described for Form FD-258. If using a

‘stamp, the stamp should be four inches (4”) wide

and one and one quarter inches (1 1/4”) high, and
must be placed in the reserved space (lower right
corner of the back side of the card or document).
The DFS shall seal the completed Service designated
fingerprint document, and imprint a blank stamp
with an original signature on the sealed ends of the
envelope diagonally with portions of the signature

‘or stamp crossing the sealed area. When the

envelope containing the completed fingerprint
document is sealed, that envelope may not be
opened or altered. The sealed fingerprint document
will be given to the applicant for filing.

Charge only reasonable fees for fingerprinting
services, and make the current fee status known to

the Service;

Exclusive authorization of DFSs.

Notify the director having jurisdiction over the
applicant’s place of business within two working
days, on Form I-850 without fee, of any changes
in personnel responsible for taking fingerprints;
Request approval for any new personnel to take
fingerprints on Form I-850.

Notify the Service of any conviction for an
aggravated felony or for a crime involving
dishonesty or false statement, or of any civil
penalty for fraud subsequent to the DFS’s
certification of an employee authorized to take
fingerprints; and

Maintain facilities which are permanent and
accessible to the public. The use of the terms
“permanent” and “accessible” to the public shall
not include business or organizational operations
in private homes, vans or automobiles, mobile
carts, and removable stands or portable
storefronts.

DFSs are exclusively

authorized to fingerprint applicants for immigration
benefits, except when prepared by the INS.

Who may file. An outside entity applying for DFS status

may be:

APPENDIX A

An individual who must establish that he or she
is a United States citizen or lawful permanent
resident, and has not been convicted of an
aggravated felony or any crime related to
dishonesty or false statements involving a civil
penalty for fraud;

A business or a not-for-profit organization which
must establish the identity of it’s chief operations
officer who exercises primary oversight control
over the organization and it’s fingerprinting
employees; and the business or a not-for-profit
organization which must establish that the chief
operations officer and fingerprinting employees
are United States citizens or lawful permanent
resident(s), and that its principal officers,
directors, or partners meet the standard for
individual applicants.

A federal, state, local, or military law enforcement
agency may also register as a Designated
Fingerprinting  Service. However a law
enforcement agency does not need to comply with
the requirements regarding operating license(s),
identification and training of employees, criminal
record history check, attestation or application
fees.

A campus police department which has general
arrest powers pursuant to state statute and meets
training requirements established by law or
ordinance for law enforcement officers.

Page - 2
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Other Information

Penalties. If you knowingly and willingly falsify or conceal a
material fact or submit a false document with this application,
we will deny the benefit you are filing for. In addition, you
will face severe penalties provided by law, and may be subject
to criminal prosecution.

Privacy Act notice. Title 8 of the U.S. Code 1154, 1184, 1258
and E.O. 9397 authorize collection of information from
applicants for Designated Fingerprinting Service (DFS) status.
The primary use of this information is by INS to approve and
record your application for certification as a DFS. Disclosure
of the information may be made by the INS to other local,
State; or Federal law enforcement agencies when that agency
becomes aware of a violation or possible violation of civil or
criminal law. Furnishing the information on this form,
including your Social Security Number, is voluntary but
failure to provide this information, and any requested
evidence, may delay a final decision or result in denial of your
request.

Information collected by a DFS pursuant 8 CFR 103.2(e) on
Form I-850A is protected by the Privacy Act, and may not be
disclosed, by any means of communication, to any person or
agency except pursuant to a written request by, or with the
prior written consent of, the individual to whom the record
pertains, and other than the officers and employees of the
agency which maintains the record who have a need for the
record in the performance of their duties.

Paperwork  Reduction Act Notice. Under the
Paperwork Reduction Act, a person is not required to respond
to a collection of information unless it displays a currently
valid OMB control number. We try to create forms and
instructions that are accurate, can be easily understood, and
which impose the least possible burden on you to provide us
with information. Often this is difficult because some
immigration laws are very complex. The estimated average
time to complete and file this application is 2 hours and 40
minutes per application. If you have comments regarding the
accuracy of this estimate, or suggestions for making this form
simpler, you can write to the Immigration and Naturalization
Service, 425 I Street, N\W., Room 5307, Washington D.C.
20536. (Do not mail your completed application to this
address)

Form 1-850 (5-21-96) APPENDIX A Page 3



28018 Federal Register / Vol. 61, No. 108 / Tuesday, June 4, 1996 / Rules and Regulations

OMB # 1115-0193

USS. Department of Justice , Application for Certification for
Immigration and Naturalization Service Designated Fingerprinting Services
. ____________________________________________________________________________________________________________|]
START HERE - Please Type or Print -
FOR INS USE ONLY
' . e . . e Returned Receipt
Part 1. Information about the person or organization filing this application urn ecetp
Last name First name Middle name
Name of company/organization Resubmitted
Street number Suite #
and name
City State or Province 7
. Reloc Sent
Country ZIP/postal code
Date organization began conducting Designation number if you are currently approved
business '
- - - — Reloc Rec’d
Part 2. Information about this application (check one)
1. The applicant is a: -
.a. O Civil Police Agency or qualifying campus police departments
b. O United States Military Police Agency
c. O Not-for-profit organization (Submit evidence of tax exempt status)
d. O For-profit business (Submit copy of business license/permit)
2. The applicant is requesting:
a. DO Initial certification to prepare Form FD-258, Applicant Card
b. O Authorization to add or delete authorized employees from designation
.¢. 0O Renewal of previous authorization
d. O To change fee, address or add addresses to a current designation a. O [Initial Approval
b. O Add/Delete Employee
Part 3. Statement c. O Renewal
d. DO Change of address, or Change of fee
I certify under penalty of perjury under the laws of the United States of America, that this application, and
the evidence submitted with it, is true and correct. I have read the regulations governing the certification of
Designated Fingerprinting Services and I understand my obligations and rights as provided by regulation.
I certify that all personnel responsible for taking fingerprints have been trained or will be trained, in
fingerprinting procedures as required by regulation.
If filing this application on behalf of an organization, I certify that I am empowered to do so by that
organization. I authorize the release of any information from my records, or from the petiti 4
on:ganizati.on’s' tecords., which the Immigration and Naturalization Service needs to determine compliance Designation number:
with pertinent regulation.
7 Action Block
Signature and title Print name Date
Please Note: If you do not completely fill out this form or fail to submit required documents listed in the
instructions, then the person(s) filed for may not be found eligible for the requested benefit, and this
application may be denied.
Part 4. Signature of person preparing form if other than above
I declare that I prepared this application at the request of the above person and it is based on all information
of which I have any knowledge.
" s N To Be Completed by
1 nam .
Signature and title Print € Date Attorney or Representative, if any
O  Check if G-28 is attached showing you
- ppe represent the petitioner
irm name an ress - VOLAG#
Form 1-850 (5-21-96) Pase - 4 ATTY State
APPENDIX A age - License #
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OMB # 1115-0193

Request for Authorization of Individuals to Prepare Form FD-258, Applicant Card

Part 5 - Information about Business Location. (Continue on a separate sheet of paper, if needed, and attach it to the application.)

Name of organization

Principal address of organization

Name of manager of this branch

Address of this branch

Telephone #
( ) -

Hours of operation Fee charged for fingerprinting

Date this location began business

Part 6 - Information about Employees. (Continue on a separate sheet of paper, if needed, and attach it to application.)

Last name

First name

Middle name

Date of birth (month/dayl/year)

Place of birth  (city, country)

Social Security #

Country of citizenship Naturalization/citizenship certificate # A#
Date and source of fingerprint training Employee signature
Last name First name Middle name

Date of birth (month/dayl/year)

Place of birth (city, country)

Social Security #

Country of citizenship Naturalization/citizenship certificate # A#
Date and source of fingerprint training Employee signature
Last name First name Middle name

Date of birth (month/dayl/year)

Place of birth  (city, country)

Social Security #

Country of citizenship

Naturalization/citizenship certificate #

A#

Date and source of fingerprint training

Employee signature

Last name

First name

Middle name

Date of birth (month/daylyear)

Place of birth  (city, country)

Social Security #

Country of citizenship

Naturalization/citizenship certificate #

A#

Date and source of fingerprint training

Employee signature

Last name

First name

Middle name

Date of birth (month/dayl/year)

Place of birth  (city, country)

Social Security #

Country of citizenship

Naturalization/citizenship certificate #

A#

Date and source of fingerprint training

Employee signature

Form 1-850 (5-21-96)

APPENDIX A

Page - 5
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OMB # 1115-0194
Attestation by
Designated Fingerprinting Service
7 Certified to Take Fingerprints
o EEEEEEEEEEEEEEEEEEhEE————————————————————————ee |
Part 1. Instructions '

U.S. Department of Justice
Immigration and Naturalization Service

To ensure the INS of the integrity of the fingerprint cards submitted by applicants for benefits, all DFS fingerprinters must fill out
an attestation on Form I-850A each time they take fingerprints for an immigration benefit applicant. The DFS’s fingerprinters are
required to execute the attestations in duplicate, giving the original copy to the person being fingerprinted and keeping the second
copy, which may be a reproduced copy of the original attestation, on file for at least 3 months for Service inspection. Attestations
must be submitted on Form I-850A, Attestation by Designated Fingerprinting Service Certified to Take Fingerprints. Reproduced
copies of Form I-850A are acceptable.

Reporting Burden. Under the Paperwork Reduction Act, a person is not required to respond to a collection of information unless
it dispays a currently valid OMB number. We try to create forms and instructions that are accurate, can be easily understood, and
which impose the least possible burden on you to provide us with information. Often this is difficult because some immigration
laws are very complex. Accordingly, the reporting burden for this collection of information is computed as follows: 1)Learning
about the law and form 3 minutes 2) completing form 2 minutes and 3) Assembling and filing the application 5§ minutes; for a
total estimated average of 10 minutes per response. If you have comments regarding the accuracy of this estimate, or suggestions
for making this form simpler, you can WRITE to the Immigration and Naturalization Service, 425 I Street, N.W.; Room 5307,
‘Washington, D.C. 20536. (Do not mail your completed application to this address.)

Part 2. Information about DFS

Last name First name Middle name

Name and address of company/organization

Street number and name - Suite #

City State or Province

Country Zip/postal code
Certification number of DFS (As assigned by the INS) Expiration date Fee charged

Part 3. Attestation

I attest that 1 have complied with the requirements of 8 CFR 103.2(e) and I have properly checked the identity of this person

whom I just fingerprinted by comparing the information on the fingerprint card with his/her: '

(1) O passport number.

(2) O alien registration card number.

(3) O other INS issued photo-ID: name of document, document
number.

(4) O other documented proof of ID (state the type of ID document checked and list the document serial numbers, if any)

1 understand the fingerprinting procedures as required by 8 CFR 103.2(e)(6) and have received adequate training to perform
fingerprinting responsibilities.

This attestion is executed in the presence of the person listed below whom I have just fingerprinted.

(Print name of person fingerprinted) 7 (Signature of person fingerprinted)

Part 4. Signature

Print name of fingerprinter . Signature of fingerprinter Date

Employee ID # (As assigned by INS) Telephone #

Form I-850A (5-21-96) APPENDIX B

[FR Doc. 96-13856 Filed 6—-3-96; 8:45 am]
BILLING CODE 4410-10-C
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NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 747

Uniform Rules of Practice and
Procedure

AGENCY: National Credit Union
Administration.

ACTION: Final rule.

SUMMARY: The National Credit Union
Administration (NCUA) is amending its
regulatory provisions implementing the
Uniform Rules of Practice and
Procedure (Uniform Rules). The final
rule is intended to clarify certain
provisions and to increase the efficiency
and fairness of administrative hearings.
EFFECTIVE DATE: June 5, 1996.

FOR FURTHER INFORMATION CONTACT:
Steven W. Widerman, Trial Attorney,
Office of General Counsel, 703/518-
6557, National Credit Union
Administration, 1775 Duke Street,
Alexandria, VA 22314.

SUPPLEMENTARY INFORMATION:

I. Background

Section 916 of the Financial
Institutions Reform, Recovery and
Enforcement Act of 1989 (FIRREA), Pub.
L. 101-73, 103 Stat. 183 (1989), required
the NCUA, the Office of the Comptroller
of the Currency (OCC), the Office of
Thrift Supervision (OTS), the Federal
Deposit Insurance Corporation (FDIC),
and the Board of Governors of the
Federal Reserve System (Board)
(agencies) to develop uniform rules and
procedures for administrative hearings.
The agencies each adopted final
Uniform Rules in August 1991.1 Based
on their experience in using the rules
since then, the agencies have identified
sections of the Uniform Rules that
should be modified. Accordingly, the
agencies proposed amendments to the
Uniform Rules on June 23, 1995 (60 FR
32882).2

The NCUA received four comments
on the proposal. All commenters

1The agencies issued a joint notice of proposed
rulemaking on June 17, 1991 (56 FR 27790). The
agencies issued their final rules on the following
dates: NCUA on August 8, 1991 (56 FR 37767); OCC
on August 9, 1991 (56 FR 38024); Board on August
9, 1991 (56 FR 38052); FDIC on August 9, 1991 (56
FR 37975); and OTS on August 12, 1991 (56 FR
38317).

20n December 30, 1994, NCUA proposed an
amendment to the provision of the Uniforms Rules
which restricts ex parte communications, § 747.9
(59 FR 67655). The other agencies each issued a
similar notice of proposed rulemaking in November
and December 1994. The amendment makes clear
that the scope of § 747.9 conforms to that of the
Administrative Procedure Act. NCUA received two
comments on this proposal, both of which are
addressed below. This final rule implements the
amendment to § 747.9.

generally supported the proposal, but
each suggested improvements or further
revisions.

The final rule implements the
proposal with certain changes,
including revisions responsive to some
of the concerns expressed by the
commenters. The following section-by-
section analysis summarizes the final
rule and highlights the changes from the
proposal that the NCUA made in
response to the commenters’
suggestions.

The OCC, OTS, FDIC and Board have
published separate final rules, effective
June 5, 1996, that are substantively
identical to the NCUA's final rule (61
FR 20330 et seq.), except as noted below
in regard to 8§ 747.1 and 747.9.

11. Section-by-Section Summary and
Discussion of Amendments to the
Uniform Rules

Section 747.1 Scope

The proposal added a statutory
provision to the list of civil money
penalty provisions to which the
Uniform Rules apply. The added
provision was enacted by section 125 of
the Riegle Community Development and
Regulatory Improvement Act of 1994
(CDRI), Pub. L. 103-325, 108 Stat. 2160,
which amended section 102 the Flood
Disaster Protection Act of 1973 (FDPA)
(42 U.S.C. 4012a). Section 102 now
gives each “Federal entity for lending
regulation’ authority to assess civil
money penalties against a regulated
lending institution if the institution has
a pattern or practice of committing
violations under the FDPA or the notice
requirements of the National Flood
Insurance Act of 1968 (NFIA) (42 U.S.C.
4104a). Under the FDPA, the term
“Federal entity for lending regulation™
includes the agencies and the Farm
Credit Administration.

CDRI section 525 also gave the
agencies authority to require a regulated
lending institution to take remedial
actions that are necessary to ensure that
the institution complies with the
requirements of the national flood
insurance program if: (1) The institution
has engaged in a pattern and practice of
noncompliance with regulations issued
pursuant to the FDPA and NFIA; and (2)
has not demonstrated measurable
improvement in compliance despite the
assessment of civil money penalties.
The final rule adds a new paragraph to
the scope section that reflects this
additional authority.3

3 Another provision of the CDRI, section 406,
amended the Bank Secrecy Act (BSA) (31 U.S.C.
5321) to require the Secretary of the Treasury to
delegate authority to the Federal banking agencies,
as defined in section 3 of the Federal Deposit

The NCUA received no comments on
this section, which is adopted as
proposed.

Section 747.6 Appearance and
Practice in Adjudicatory Proceedings

The proposal permitted the
administrative law judge (ALJ) to
require counsel who withdraws from
representing a party to accept service of
papers for that party until either: (1) A
new counsel has filed a notice of
appearance; or (2) the party indicates
that he or she will proceed on a pro se
basis.

The NCUA received one comment on
this section. The commenter suggested
that the proposal did not adequately
address certain situations: for example,
when counsel withdraws because of a
lack of payment of legal fees that is
caused by an agency asset freeze, or
withdraws because the client discharged
him or her. The commenter’s
implication is that it is unfair to require
counsel to continue to accept service in
these situations. Moreover, the
commenter expressed concern that the
administrative proceeding may become
involved in a dispute between the client
and counsel when the ALJ requires
counsel to continue to accept service
after a client discharges counsel. The
commenter suggested that the rule
should require that service be given to
both the unreplaced counsel and the
party.

The proposal was intended to ensure
that a lawyer is always available to
receive service in order to prevent a
party from halting the administrative
proceedings simply by evading service.
The regulatory text is clear, however,
that the ALJ has the discretion whether
to require former counsel to continue to
accept service. Fairness to counsel is
among the factors the ALJ would
consider in exercising this discretion,
and the NCUA therefore believes that
the provision as proposed is sufficiently
flexible to accommodate the concerns
raised by the commenter.

The final rule changes the proposal’s
reference from “‘service of process” to
“service” to clarify that this section
applies to all papers that the party is
entitled to receive. This section is
otherwise adopted as proposed.

Section 747.8 Conflicts of Interest

The proposal sought to improve in
two ways the provisions governing the
conflicts of interest that may arise when

Insurance Act (12 U.S.C. 1813), to impose civil
money penalties for BSA violations. The definition
of Federal banking agencies includes the other
agencies, but does not include NCUA. Therefore,
while each of the other agencies has inserted this
provision in its final rule, NCUA has not.
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counsel represents multiple persons
connected with a proceeding.

First, the proposal sought to protect
the interests of individuals and financial
institutions by expanding the
circumstances under which counsel
must certify that he or she has obtained
a waiver from each non-party of any
potential conflict of interest. The former
rule required counsel to obtain waivers
only from non-party institutions *‘to
which notice of the proceedings must be
given.” The proposal required counsel
to obtain waivers from all parties and
non-parties that counsel represents on a
matter relevant to an issue in the
proceeding. It thus ensured that all
appropriate party and non-party
individuals and institutions are
informed of potential conflicts.

Second, the proposal simplified this
provision by eliminating the
requirement for counsel to certify that
each client has asserted that there are no
conflicts of interest. The NCUA Board
believes that the former provision was
superfluous because the responsibility
for identifying potential conflicts
resides with counsel.

The NCUA received one comment on
this section. The commenter noted that
the proposal may inhibit multiple
representation that otherwise complies
with applicable ethics rules. The
commenter suggested that the proposal
could inappropriately tilt the
proceeding in favor of the agencies.

The provision does not limit the right
of any party to representation by
counsel of the party’s choice. Rather, it
ensures that all interested persons are
informed of potential conflicts so that
they may avoid the conflict if they
choose. In the NCUA'’s view, it is
reasonable to establish a baseline
standard requiring the affirmative
waiver of conflicts by all affected
persons or entities in order to ensure the
integrity of the administrative
adjudication process. State rules of
professional responsibility that impose
more stringent ethical standards are
unaffected by this requirement.

In addition, the NCUA is
unpersuaded by the argument that the
conflicts provision grants the agencies
significant advantage in a proceeding.
Persons and entities may be well and
vigorously represented even if they are
not all represented by the same counsel.

Therefore, the NCUA adopts this
section as proposed.

Section 747.9 Ex parte
Communications

The proposal sought to clarify that the
restriction on ex parte communications
parallels the requirements of the
Administrative Procedure Act (APA).

The current § 747.9(b) prohibits ex parte
communications between a party, the
party’s counsel, or another interested
person, and the NCUA Board or other
decisional employee regarding the
merits of an adjudicatory proceeding.

The agencies’ intention when
adopting the Uniform Rules in 1991 was
that § 747.9 conform to, but not exceed,
the scope of the APA provisions
restricting ex parte communications.
The APA prohibits ex parte
communications between agency
decisionmakers and “‘interested persons
outside the agency’ regarding the merits
of an adjudicatory proceeding. 5 U.S.C.
§557(d). It also prohibits enforcement
staff within the agency from
participating or advising in the decision,
recommended decision, or agency
review of an adjudicatory matter except
as witness or counsel. 5 U.S.C. §554(d).
The APA does not prohibit agency
enforcement staff from seeking approval
to amend a notice of, or to settle or
terminate, a proceeding.

The current § 747.9(b) could in
practice be misinterpreted to expand the
prohibition on ex parte communications
beyond the scope of the APA to prohibit
communications between enforcement
staff and the NCUA Board regarding
approval to amend or to terminate
existing enforcement actions. To insure
against such an unintended result, the
proposed amendment clarifies that the
section is intended to conform to the
provisions of the APA by limiting the
prohibition on ex parte communications
to communications to or from
“interested persons outside the agency,”
5 U.S.C. 557(d), and by incorporating
explicitly the APA’s separation of
functions provisions, 5 U.S.C. 554(d).
This approach is consistent with the
most recent Model Adjudication Rules
prepared by the Administrative
Conference of the United States (ACUS).
ACUS, Model Adjudication Rules
(December 1993).

The NCUA received two comments on
this section. One commenter supported
the proposal provided that it is limited
to intra-agency communications
concerning amending a notice of
charges or settling or terminating a
proceeding. The other commenter
claimed that “NCUA has not stated any
compelling need for [the amendment],
and we view the proposed rule as
inconsistent with the fundamental
principles of fairness built into our legal
system.” This commenter fails to
recognize that the proposed amendment
allows ex parte communications with
the NCUA Board only on
nonadjudicatory matters, such as when
NCUA enforcement staff seeks NCUA
Board approval to amend a notice of

charges or to settle or terminate an
existing enforcement proceeding. Other
parties to the proceeding are not entitled
to participate in such a decision.

Accordingly, the NCUA adopts this
section as proposed.

Section 747.11 Service of Papers

The proposal changed this section by
permitting parties, the NCUA Board,
and ALJs to serve a subpoena on a party
by delivering it to a person of suitable
age and discretion at a party’s place of
work.

The NCUA received one comment on
this section. The commenter supported
the intent of the proposal, but asserted
that the provision permitting service at
a person’s place of work was too broad
to be effective, particularly where a
financial institution has numerous
branches.

The NCUA interpreted the phrase
“person’s place of work’ as used in the
proposal to mean the physical location
at which an individual works and not as
any office of the corporation or
association that employs the person. To
avoid confusion, the NCUA has added
specific reference to physical location to
the regulatory text. In addition, the final
rule states expressly that only an
individual, not a corporation or
association, may be served at a
residence or place of work.

The same comment points out,
however, that the former Uniform Rules
did not expressly permit certain
methods of service that are useful for
serving a corporation or other
association. The final rule, therefore,
permits service on a party corporation
or other association by delivery of a
copy of a notice to an officer, managing
or general agent, or to any other agent
authorized by appointment or by law to
receive service of process. Even though
a credit union technically may not
satisfy the definition of a corporation or
other association, it is to be treated as
such for purposes of service under this
rule.

The final rule also provides that, if the
agent is one authorized by a statute to
receive service and the statute so
requires, the serving party must also
mail a copy to the party. The final rule
also restructures this provision for
clarity.

Section 747.12 Construction of Time
Limits

The proposal clarified that the
additional time allotted for responding
to papers served by mail, delivery
service, or electronic media
transmission under § 747.12(c) is not
included in determining whether an act
is required to be performed within ten
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days. The proposal also clarified that
additional time allotted for responding
to papers served by mail, delivery, or
electronic media transmission is
counted by calendar days and, therefore,
a party must count Saturdays, Sundays,
and holidays when calculating a time
deadline.

The NCUA received one comment on
this section, asserting that Saturdays,
Sundays and holidays should be
excluded when calculating a time
deadline because small credit unions
and U.S. Post Offices frequently are not
open on those days. This comment
addresses time deadlines generally,
whereas the proposed amendment
counts Saturdays, Sundays and holidays
only when calculating extra time added
under § 747.12(c) for responding to
papers served by mail, delivery, or
electronic media transmission. The
proposed amendment does not affect the
current rule excluding those days from
deadlines of ten days or less, and
including them in deadlines of more
than ten days. NCUA adopts the section
as proposed.

Section 747.20 Amended Pleadings

The proposal changed this section to
permit a party to amend its pleadings
without leave of the ALJ and to permit
the ALJ to admit evidence over the
objection that the evidence does not fall
directly within the scope of the issues
raised by a notice or answer.

The NCUA received one comment on
this section. The commenter asserted
that the change could unduly prejudice
a party if a notice were amended to add
or delete allegations immediately prior
to the hearing. The commenter
expressed concern that the amendment
would give a party insufficient time to
seek additional discovery or file for
summary judgment.

The regulatory text gives the ALJ
discretion to revise the hearing schedule
to ensure that no prejudice results from
last minute amendments to a notice.
The NCUA believes this approach is
adequate to avoid prejudice to a party
and, therefore, the NCUA adopts this
section as proposed.

Section 747.24 Scope of Document
Discovery

The former Uniform Rules were silent
on the use of interrogatories. The
proposal expressly prohibited parties
from using interrogatories on grounds
that other discovery tools are more
efficient and less burdensome and
therefore more appropriate to
administrative adjudications. NCUA
received two comments on this
subsection. One urged that
interrogatories not be expressly

prohibited so that they would be
available for use on a limited basis. The
other urged that interrogatories be
expressly permitted without limitation.
Both comments are effectively moot in
failing to recognize that NCUA'’s current
Local Rule of Practice and Procedure,
with a single narrow exception, already
expressly prohibits all forms of
discovery other than production of
documents. 12 CFR 747.100.

The proposal also sought to focus
document discovery requests so that
they are not unreasonable, oppressive,
excessive in scope, or unduly
burdensome to any of the parties.
Accordingly, the proposal preserved the
former rule’s limitation on document
discovery by permitting discovery only
of documents that have material
relevance. However, the proposal
specifically provided that a request
should be considered unreasonable,
oppressive, excessive in scope, or
unduly burdensome if, among other
things: (1) It fails to include justifiable
limitations on the time period covered
and the geographic locations to be
searched; (2) the time provided to
respond in the request is inadequate; or
(3) the request calls for copies of
documents to be delivered to the
requesting party and fails to include the
requestor’s written agreement to pay in
advance for the copying, in accordance
with §747.25.

Under the proposal, the scope of
permissible document discovery is not
as broad as that allowed under Rule
26(b) of the Federal Rules of Civil
Procedure (28 U.S.C. app.). Historically,
given the specialized nature of
enforcement proceedings in regulated
industries, discovery in administrative
proceedings has not been as expansive
as it is in civil litigation.

The NCUA received one comment on
this subsection, urging that the Federal
Rule 26(b) standard in the current
subsection be retained. The agencies’
experience with document discovery in
their administrative proceedings has
been that substantial time and resources
are squandered on extraneous document
discovery. A standard somewhat more
restrictive than that of Federal Rule
26(b) is needed to reasonably confine
document discovery. Accordingly, the
NCUA adopts this subsection as
proposed.

Section 747.25 Request for Document
Discovery From Parties

The NCUA proposed several changes
to § 747.25. First, the proposal sought to
reduce unnecessary burden by
permitting a party to: (1) Respond to
document discovery either by producing
documents as they are kept in the

ordinary course of business or by
organizing them to correspond to the
categories in a document request; and
(2) identify similar documents by
category when they are voluminous and
are protected by the deliberative
process, attorney-client, or attorney
work-product privilege.

The proposal also amended 8 747.25
to permit a party to require payment in
advance for the costs of copying and
shipping requested documents; and
clarified that, if a party has stated its
intention to file a timely motion for
interlocutory review, the ALJ may not
release, or order a party to produce,
documents withheld on grounds of
privilege until the motion for
interlocutory review has been decided.

The NCUA received two comments on
this section. One comment suggested
that a request for interlocutory review
should automatically stay the
proceeding. Under § 747.28(d) of the
Uniform Rules, a party may request that
a proceeding be stayed during the
pendency of an interlocutory review,
and the ALJ has the discretion to decide
whether a stay is appropriate. The
NCUA believes that this procedure
adequately protects the parties. For this
reason and to avoid adding unnecessary
delays in the administrative
proceedings, the NCUA declines to
provide for an automatic stay whenever
a party requests interlocutory review.

The second comment asserted that
permitting the NCUA to require
payment in advance for document
copying and shipping costs would give
the NCUA an advantage over other
creditors if the party is bankrupt
following the administrative hearing.
The commenter does not assert that it is
a violation of the bankruptcy laws for
the NCUA or any other creditor to
require prepayment for products or
services. Moreover, the NCUA believes
that the situations causing the
commenter’s concern would be very
rare. Accordingly, the NCUA adopts this
section as proposed.

Section 747.27 Deposition of Witness
Unavailable for Hearing

The proposal clarified that a party
may serve a deposition subpoena on a
witness who is unavailable by serving
the subpoena on the witness’s
authorized representative. The final rule
does not include this proposed change
because, in § 747.11(d), the final rule
expressly permits a party to serve a
subpoena by delivering the subpoena to
an agent, which includes delivery to an
authorized representative. The proposed
change to 8 747.27 would be redundant.
The NCUA received no comments on
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this section. The final rule does not,
therefore, change this provision.

Section 747.33 Public Hearings

The proposal changed this section to
specify that a party must file a motion
for a private hearing with the NCUA
Board, and not the ALJ, but must serve
the ALJ with a copy of the motion.

The NCUA received no comments on
this section, which is adopted as
proposed.

Section 747.34 Hearing Subpoenas

The former Uniform Rules did not
specifically require that a party inform
all other parties when a subpoena is
issued to a non-party. The proposal
required that, after a hearing subpoena
is issued by the ALJ, the party that
applied for the subpoena must serve a
copy of it on each party. Under the
proposal, any party may move to quash
any hearing subpoena and must serve
the motion on each other party.

The NCUA received no comments on
this section, which is adopted as
proposed.

Section 747.35 Conduct of Hearings

The proposal limited the number of
counsel permitted to examine a witness
and clarified that hearing transcripts
may be obtained only from the court
reporter. The former Uniform Rules
were silent on these issues.

The NCUA received no comments on
this section, which is adopted as
proposed.

Section 747.37 Post-hearing Filings

The proposal changed the title of this
section from *‘Proposed findings and
conclusions’ to “Post-hearing filings” to
describe more accurately the content of
the section.

The proposal also moved, from
§747.35(b) to § 747.37(a), the provision
that requires the ALJ to serve each party
with notice of the filing of the certified
transcript of the hearing (including
hearing exhibits). The proposal added a
requirement that the ALJ must use the
same method of service for this notice
for each recipient.

Finally, the proposal clarified that the
ALJ may, when appropriate, permit
parties more than the allotted 30 days to
file proposed findings of fact, proposed
conclusions of law, and a proposed
order.

The NCUA received no comments on
this section, which is adopted with a
minor technical change.

Section 747.38 Recommended
Decision and Filing of Record

Under the former Uniform Rules, the
ALJ was not required to file an index of

the record when he filed the record with
the NCUA Board. The proposal added
this requirement and reorganized this
section to improve its clarity.

The NCUA received no comments on
this section, which is adopted as
proposed.

Technical Changes

The final rule makes several technical
changes to the proposal that make the
final rule specific to the NCUA. These
changes appear throughout the rule text.
For example, bracketed references to the
‘““agency head” have been replaced with
“the NCUA Board” and the blank part
designation before each section number
has been filled in with “747.”

111. Rationale for Expedited Effective
Date

The effective date of NCUA's final
rule, June 5, 1996, is less than the thirty
days from publication. The APA
requires thirty days’ notice of
effectiveness, but permits that
requirement to be waived upon a
showing of good cause. 5 U.S.C.
553(d)(3). Good cause exists in this case
for making NCUA's final rule effective
June 5. The Uniform Rules were
originally developed and recently
revised jointly with the other agencies.
The purpose of the June 5 effective date
for NCUA'’s final rule adopting the
revisions is to conform to the effective
date of the other agencies’ final rules.
No party to an NCUA administrative
proceeding governed by the Uniform
Rules will be prejudiced by the June 5
effective date because the revisions
adopted in the final rule apply only to
formal administrative proceedings
commenced (through filing of a notice
of charges) after the effective date (see
58 FR 37766). Formal administrative
proceedings pending on or before the
effective date will not be affected by the
revisions.

IV. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act, the NCUA
hereby certifies that this final rule will
not have a significant economic impact
on a substantial number of small
entities. Accordingly, a regulatory
flexibility analysis is not required.

This final rule imposes only
procedural requirements in
administrative adjudications. It contains
no substantive requirements. It
improves the Uniform Rules of Practice
and Procedure and facilitates the
orderly determination of administrative
proceedings. The changes in this final
rule are primarily clarifications and
impose no significant additional
burdens on regulated institutions,

parties to administrative actions, or
counsel.

V. Executive Order 12612

This final rule, like the current part
747 it is replacing, will apply to all
Federally insured credit unions. The
NCUA Board, pursuant to Executive
Order 12612, has determined, however,
that this joint proposed rule will not
have a substantial direct effect on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among various levels of
government. Further, this joint proposed
rule will not preempt provisions of state
law or regulations.

V1. Effective Date

Section 302 of the Riegle Community
Development and Regulatory
Improvement Act 1994 delays the
effective date of regulations
promulgated by the Federal banking
agencies that impose additional
reporting, disclosure, or other new
requirements to the first date of the first
calendar quarter following publication
of the final rule. The NCUA believes
that Section 302 is not applicable to this
final rule, because the regulation does
not impose any additional reporting or
other requirements not already
contained in the current version of the
Uniform Rules.

Text of the Final Rule

The text of the amendments to 12 CFR
part 747 follows:

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 747
List of Subjects in 12 CFR Part 747

Administrative Practice and
Procedure, Bank Deposit Insurance,
Claims, Credit Unions, Crime, Equal
Access to Justice, Hearing Procedures,
Investigations, Lawyers, Penalties.

Authority and Issuance

For the reasons set out in the
preamble, part 747 of chapter VII of title
12 of the Code of Federal Regulations is
amended as set forth below:

PART 747—ADMINISTRATIVE
ACTIONS, ADJUDICATIVE HEARINGS,
RULES OF PRACTICE AND
PROCEDURE, AND INVESTIGATIONS

1. The authority citation for part 747
is revised to read as follows:

Authority: 12 U.S.C. 1766, 1786, 1784 and
1787; and 42 U.S.C. 4012a.
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Subpart A—[Amended]

2.In §747.1, paragraph (c)(2) is
amended by removing ‘““‘and’’ after the
semicolon, paragraph (c)(3) is revised,
paragraph (c)(4) is added, paragraph (d)
is redesignated as paragraph (e) and
revised, and new paragraph (d) is added
to read as follows:

§747.1 Scope.

* * * * *

(C) L

(3) The terms of any final or
temporary order issued under section
206 of the Act or any written agreement
executed by the National Credit Union
Administration (““NCUA"), any
condition imposed in writing by the
NCUA in connection with the grant of
an application or request, certain unsafe
or unsound practices or breaches of
fiduciary duty, or any law or regulation
not otherwise provided herein, pursuant
to 12 U.S.C. 1786(k); and

(4) Any provision of law referenced in
section 102(f) of the Flood Disaster
Protection Act of 1973 (42 U.S.C.
4012a(f)) or any order or regulation
issued thereunder;

(d) Remedial action under section
102(g) of the Flood Disaster Protection
Act of 1973 (42 U.S.C. 4012a(g)); and

(e) This subpart also applies to all
other adjudications required by statute
to be determined on the record after
opportunity for an agency hearing,
unless otherwise specifically provided
for in Subparts B through J of this Part.

3. 1n §747.6, paragraph (a)(3) is
revised to read as follows:

§747.6 Appearance and practice in
adjudicatory proceedings.

(a) * * *

(3) Notice of appearance. Any
individual acting as counsel on behalf of
a party, including the NCUA Board,
shall file a notice of appearance with
OFIA at or before the time that the
individual submits papers or otherwise
appears on behalf of a party in the
adjudicatory proceeding. The notice of
appearance must include a written
declaration that the individual is
currently qualified as provided in
paragraph (a)(1) or (a)(2) of this section
and is authorized to represent the
particular party. By filing a notice of
appearance on behalf of a party in an
adjudicatory proceeding, the counsel
agrees and represents that he or she is
authorized to accept service on behalf of
the represented party and that, in the
event of withdrawal from
representation, he or she will, if
required by the administrative law
judge, continue to accept service until
new counsel has filed a notice of

appearance or until the represented
party indicates that he or she will
proceed on a pro se basis.
* * * * *

4. In §747.8, paragraph (b) is revised
to read as follows:

§747.8 Conflicts of interest.
* * * * *

(b) Certification and waiver. If any
person appearing as counsel represents
two or more parties to an adjudicatory
proceeding or also represents a non-
party on a matter relevant to an issue in
the proceeding, counsel must certify in
writing at the time of filing the notice
of appearance required by § 747.6(a):

(1) That the counsel has personally
and fully discussed the possibility of
conflicts of interest with each such
party and non-party; and

(2) That each such party and non-
party waives any right it might
otherwise have had to assert any known
conflicts of interest or to assert any non-
material conflicts of interest during the
course of the proceeding.

5. In §747.9, paragraphs (a) and (b)
are revised and a new paragraph (e) is
added to read as follows:

§747.9 Ex parte communications.

(a) Definition. (1) Ex parte
communication means any material oral
or written communication relevant to
the merits of an adjudicatory proceeding
that was neither on the record nor on
reasonable prior notice to all parties that
takes place between—

(i) An interested person outside the
NCUA (including such person’s
counsel); and

(i) The administrative law judge
handling that proceeding, the NCUA
Board, or a decisional employee.

(2) Exception. A request for status of
the proceeding does not constitute an ex
parte communication.

(b) Prohibition of ex parte
communications. From the time the
notice is issued by the NCUA Board
until the date that the NCUA Board
issues its final decision pursuant to
§747.40(c):

(1) No interested person outside the
NCUA shall make or knowingly cause to
be made an ex parte communication to
any member of the NCUA Board, the
administrative law judge, or a decisional
employee; and

(2) No member of the NCUA Board,
administrative law judge, or decisional
employee shall make or knowingly
cause to be made to any interested
person outside the NCUA any ex parte
communication.

* * * * *

(e) Separation of functions. Except to
the extent required for the disposition of

ex parte matters as authorized by law,
the administrative law judge may not
consult a person or party on any matter
relevant to the merits of the
adjudication, unless on notice and
opportunity for all parties to participate.
An employee or agent engaged in the
performance of investigative or
prosecuting functions for the NCUA in
a case may not, in that or a factually
related case, participate or advise in the
decision, recommended decision, or
agency review of the recommended
decision under section 747.40, except as
witness or counsel in public
proceedings.

6. In §747.11, paragraphs (c)(2) and
(d) are revised to read as follows:

§747.11 Service of papers.

* * * * *

(C) * * *

(2) If a party has not appeared in the
proceeding in accordance with §747.6,
the NCUA Board or the administrative
law judge shall make service by any of
the following methods:

(i) By personal service;

(i) If the person to be served is an
individual, by delivery to a person of
suitable age and discretion at the
physical location where the individual
resides or works;

(iii) If the person to be served is a
corporation or other association, by
delivery to an officer, managing or
general agent, or to any other agent
authorized by appointment or by law to
receive service and, if the agent is one
authorized by statute to receive service
and the statute so requires, by also
mailing a copy to the party;

(iv) By registered or certified mail
addressed to the person’s last known
address; or

(v) By any other method reasonably
calculated to give actual notice.

(d) Subpoenas. Service of a subpoena
may be made:

(1) By personal service;

(2) If the person to be served is an
individual, by delivery to a person of
suitable age and discretion at the
physical location where the individual
resides or works;

(3) By delivery to an agent, which, in
the case of a corporation or other
association, is delivery to an officer,
managing or general agent, or to any
other agent authorized by appointment
or by law to receive service and, if the
agent is one authorized by statute to
receive service and the statute so
requires, by also mailing a copy to the
party,

(4) By registered or certified mail
addressed to the person’s last known
address; or
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(5) By any other method reasonably
calculated to give actual notice.
* * * * *

7.1n 8747.12, paragraphs (a), (c)(1),
(c)(2), and (c)(3) are revised to read as
follows:

§747.12 Construction of time limits.

(a) General rule. In computing any
period of time prescribed by this
subpart, the date of the act or event that
commences the designated period of
time is not included. The last day so
computed is included unless it is a
Saturday, Sunday, or Federal holiday.
When the last day is a Saturday,
Sunday, or Federal holiday, the period
runs until the end of the next day that
is not a Saturday, Sunday, or Federal
holiday. Intermediate Saturdays,
Sundays, and Federal holidays are
included in the computation of time.
However, when the time period within
which an act is to be performed is ten
days or less, not including any
additional time allowed for in
§747.12(c), intermediate Saturdays,
Sundays, and Federal holidays are not
included.

* * * * *
c * * *

(1) If service is made by first class,
registered, or certified mail, add three
calendar days to the prescribed period;

(2) If service is made by express mail
or overnight delivery service, add one
calendar day to the prescribed period; or

(3) If service is made by electronic
media transmission, add one calendar
day to the prescribed period, unless
otherwise determined by the NCUA
Board or the administrative law judge in
the case of filing, or by agreement
among the parties in the case of service.

8. Section 747.20 is revised to read as
follows:

§747.20 Amended pleadings.

(a) Amendments. The notice or
answer may be amended or
supplemented at any stage of the
proceeding. The respondent must
answer an amended notice within the
time remaining for the respondent’s
answer to the original notice, or within
ten days after service of the amended
notice, whichever period is longer,
unless the NCUA Board or
administrative law judge orders
otherwise for good cause.

(b) Amendments to conform to the
evidence. When issues not raised in the
notice or answer are tried at the hearing
by express or implied consent of the
parties, they will be treated in all
respects as if they had been raised in the
notice or answer, and no formal
amendments are required. If evidence is
objected to at the hearing on the ground

that it is not within the issues raised by
the notice or answer, the administrative
law judge may admit the evidence when
admission is likely to assist in
adjudicating the merits of the action and
the objecting party fails to satisfy the
administrative law judge that the
admission of such evidence would
unfairly prejudice that party’s action or
defense upon the merits. The
administrative law judge may grant a
continuance to enable the objecting
party to meet such evidence.

9. In §747.24, paragraphs (a) and (b)
are revised to read as follows:

§747.24 Scope of document discovery.

(a) Limits on discovery. (1) Subject to
the limitations set out in paragraphs (b),
(c), and (d) of this section, a party to a
proceeding under this subpart may
obtain document discovery by serving a
written request to produce documents.
For purposes of a request to produce
documents, the term “documents’” may
be defined to include drawings, graphs,
charts, photographs, recordings, data
stored in electronic form, and other data
compilations from which information
can be obtained, or translated, if
necessary, by the parties through
detection devices into reasonably usable
form, as well as written material of all
kinds.

(2) Discovery by use of deposition is
governed by subpart | of this part.

(3) Discovery by use of interrogatories
is not permitted.

(b) Relevance. A party may obtain
document discovery regarding any
matter, not privileged, that has material
relevance to the merits of the pending
action. Any request to produce
documents that calls for irrelevant
material, that is unreasonable,
oppressive, excessive in scope, unduly
burdensome, or repetitive of previous
requests, or that seeks to obtain
privileged documents will be denied or
modified. A request is unreasonable,
oppressive, excessive in scope, or
unduly burdensome if, among other
things, it fails to include justifiable
limitations on the time period covered
and the geographic locations to be
searched, the time provided to respond
in the request is inadequate, or the
request calls for copies of documents to
be delivered to the requesting party and
fails to include the requester’s written
agreement to pay in advance for the
copying, in accordance with §747.25.

* * * * *

10. In 8 747.25, paragraphs (a), (b), (e),
and (g) are revised to read as follows:

§747.25 Request for document discovery
from parties.

(a) General rule. Any party may serve
on any other party a request to produce
for inspection any discoverable
documents that are in the possession,
custody, or control of the party upon
whom the request is served. The request
must identify the documents to be
produced either by individual item or
by category, and must describe each
item and category with reasonable
particularity. Documents must be
produced as they are kept in the usual
course of business or must be organized
to correspond with the categories in the
request.

(b) Production or copying. The request
must specify a reasonable time, place,
and manner for production and
performing any related acts. In lieu of
inspecting the documents, the
requesting party may specify that all or
some of the responsive documents be
copied and the copies delivered to the
requesting party. If copying of fewer
than 250 pages is requested, the party to
whom the request is addressed shall
bear the cost of copying and shipping
charges. If a party requests 250 pages or
more of copying, the requesting party
shall pay for the copying and shipping
charges. Copying charges are the current
per-page copying rate imposed by 12
CFR part 4 implementing the Freedom
of Information Act (5 U.S.C. 552). The
party to whom the request is addressed
may require payment in advance before
producing the documents.

* * * * *

(e) Privilege. At the time other
documents are produced, the producing
party must reasonably identify all
documents withheld on the grounds of
privilege and must produce a statement
of the basis for the assertion of privilege.
When similar documents that are
protected by deliberative process,
attorney work-product, or attorney-
client privilege are voluminous, these
documents may be identified by
category instead of by individual
document. The administrative law judge
retains discretion to determine when the
identification by category is insufficient.
* * * * *

(9) Ruling on motions. After the time
for filing responses pursuant to this
section has expired, the administrative
law judge shall rule promptly on all
motions filed pursuant to this section. If
the administrative law judge determines
that a discovery request, or any of its
terms, calls for irrelevant material, is
unreasonable, oppressive, excessive in
scope, unduly burdensome, or repetitive
of previous requests, or seeks to obtain
privileged documents, he or she may
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deny or modify the request, and may
issue appropriate protective orders,
upon such conditions as justice may
require. The pendency of a motion to
strike or limit discovery or to compel
production is not a basis for staying or
continuing the proceeding, unless
otherwise ordered by the administrative
law judge. Notwithstanding any other
provision in this part, the administrative
law judge may not release, or order a
party to produce, documents withheld
on grounds of privilege if the party has
stated to the administrative law judge its
intention to file a timely motion for
interlocutory review of the
administrative law judge’s order to
produce the documents, and until the
motion for interlocutory review has
been decided.
* * * * *

11. In §747.33, paragraph (a) is
revised to read as follows:

§747.33 Public hearings.

(a) General rule. All hearings shall be
open to the public, unless the NCUA
Board, in its discretion, determines that
holding an open hearing would be
contrary to the public interest. Within
20 days of service of the notice, any
respondent may file with the NCUA
Board a request for a private hearing,
and any party may file a reply to such
a request. A party must serve on the
administrative law judge a copy of any
request or reply the party files with the
NCUA Board. The form of, and
procedure for, these requests and replies
are governed by § 747.23. A party’s
failure to file a request or a reply
constitutes a waiver of any objections
regarding whether the hearing will be
public or private.

* * * * *

12. In §747.34, paragraphs (a) and

(b)(1) are revised to read as follows:

§747.34 Hearing subpoenas.

(a) Issuance. (1) Upon application of
a party showing general relevance and
reasonableness of scope of the testimony
or other evidence sought, the
administrative law judge may issue a
subpoena or a subpoena duces tecum
requiring the attendance of a witness at
the hearing or the production of
documentary or physical evidence at the
hearing. The application for a hearing
subpoena must also contain a proposed
subpoena specifying the attendance of a
witness or the production of evidence
from any state, territory, or possession
of the United States, the District of
Columbia, or as otherwise provided by
law at any designated place where the
hearing is being conducted. The party
making the application shall serve a
copy of the application and the

proposed subpoena on every other
party.

(2) A party may apply for a hearing
subpoena at any time before the
commencement of a hearing. During a
hearing, a party may make an
application for a subpoena orally on the
record before the administrative law
judge.

(3) The administrative law judge shall
promptly issue any hearing subpoena
requested pursuant to this section. If the
administrative law judge determines
that the application does not set forth a
valid basis for the issuance of the
subpoena, or that any of its terms are
unreasonable, oppressive, excessive in
scope, or unduly burdensome, he or she
may refuse to issue the subpoena or may
issue it in a modified form upon any
conditions consistent with this subpart.
Upon issuance by the administrative
law judge, the party making the
application shall serve the subpoena on
the person named in the subpoena and
on each party.

(b) Motion to quash or modify. (1)
Any person to whom a hearing
subpoena is directed or any party may
file a motion to quash or modify the
subpoena, accompanied by a statement
of the basis for quashing or modifying
the subpoena. The movant must serve
the motion on each party and on the
person named in the subpoena. Any
party may respond to the motion within
ten days of service of the motion.

* * * * *

13. In 8 747.35, paragraph ()(3) is
redesignated as paragraph (a)(4), a new
paragraph (a)(3) is added, and paragraph
(b) is revised to read as follows:

§747.35 Conduct of hearings.

(a) * % x

(3) Examination of witnesses. Only
one counsel for each party may conduct
an examination of a witness, except that
in the case of extensive direct
examination, the administrative law
judge may permit more than one
counsel for the party presenting the
witness to conduct the examination. A
party may have one counsel conduct the
direct examination and another counsel
conduct re-direct examination of a
witness, or may have one counsel
conduct the cross examination of a
witness and another counsel conduct
the re-cross examination of a witness.

* * * * *

(b) Transcript. The hearing must be
recorded and transcribed. The reporter
will make the transcript available to any
party upon payment by that party to the
reporter of the cost of the transcript. The
administrative law judge may order the
record corrected, either upon motion to

correct, upon stipulation of the parties,
or following notice to the parties upon
the administrative law judge’s own
motion.

14. In §747.37, the section heading
and paragraph (a)(1) are revised to read
as follows:

§747.37 Post-hearing filings.

(a) Proposed findings and conclusions
and supporting briefs. (1) Using the
same method of service for each party,
the administrative law judge shall serve
notice upon each party that the certified
transcript, together with all hearing
exhibits and exhibits introduced but not
admitted into evidence at the hearing,
has been filed. Any party may file with
the administrative law judge proposed
findings of fact, proposed conclusions of
law, and a proposed order within 30
days following service of this notice by
the administrative law judge or within
such longer period as may be ordered by
the administrative law judge.

* * * * *

15. Section 747.38 is revised to read

as follows:

§747.38 Recommended decision and filing
of record.

(a) Filing of recommended decision
and record. Within 45 days after
expiration of the time allowed for filing
reply briefs under § 747.37(b), the
administrative law judge shall file with
and certify to the NCUA Board, for
decision, the record of the proceeding.
The record must include the
administrative law judge’s
recommended decision, recommended
findings of fact, recommended
conclusions of law, and proposed order;
all prehearing and hearing transcripts,
exhibits, and rulings; and the motions,
briefs, memoranda, and other
supporting papers filed in connection
with the hearing. The administrative
law judge shall serve upon each party
the recommended decision, findings,
conclusions, and proposed order.

(b) Filing of index. At the same time
the administrative law judge files with
and certifies to the NCUA Board for
final determination the record of the
proceeding, the administrative law
judge shall furnish to the NCUA Board
a certified index of the entire record of
the proceeding. The certified index shall
include, at a minimum, an entry for
each paper, document or motion filed
with the administrative law judge in the
proceeding, the date of the filing, and
the identity of the filer. The certified
index shall also include an exhibit
index containing, at a minimum, an
entry consisting of exhibit number and
title or description for: Each exhibit
introduced and admitted into evidence
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at the hearing; each exhibit introduced
but not admitted into evidence at the
hearing; each exhibit introduced and
admitted into evidence after the
completion of the hearing; and each
exhibit introduced but not admitted into
evidence after the completion of the
hearing.

Dated: May 28, 1996.
Becky Baker,

Secretary of the Board, National Credit Union
Administration.

[FR Doc. 96-13814 Filed 6-3-96; 8:45 am]
BILLING CODE 7535-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 95-NM-188-AD; Amendment
39-9642; AD 96-11-18]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-9-80 Series
Airplanes, and Model MD-88 and MD-
90 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain McDonnell
Douglas Model DC—9-80 series
airplanes, and Model MD-88 and MD—
90 airplanes, that requires a one-time
measurement of the length of the oxygen
mask lanyards of the passenger service
unit (PSU), and modification of lanyards
that are longer than the proper length.
This amendment is prompted by a
report that the length of the oxygen
mask lanyards of the PSU were found to
be too long, apparently due to improper
installation during production. The
actions specified by this AD are
intended to ensure that the length of
these oxygen mask lanyards is correct,
so that the oxygen canister will be
properly activated when needed during
an emergency.

DATES: Effective July 9, 1996.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 9, 1996.
ADDRESSES: The service information
referenced in this AD may be obtained
from McDonnell Douglas Corporation,
3855 Lakewood Boulevard, Long Beach,
California 90846, Attention: Technical
Publications Business Administration,
Department C1-L51 (2—60). This

information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA, Los
Angeles Aircraft Certification Office,
Transport Airplane Directorate, 3960
Paramount Boulevard, Lakewood,
California; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Walter Eierman, Aerospace Engineer,
Systems and Equipment Branch, ANM-
130L, FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California 90712;
telephone (310) 627-5336; fax (310)
627-5210.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain McDonnell
Douglas Model DC-9-80 series
airplanes, and Model MD-88 and MD—
90 airplanes was published in the
Federal Register on February 12, 1996
(61 FR 5334). That action proposed to
require, for Model DC-9-80 series
airplanes and Model MD-88 airplanes,
a one-time measurement of the length of
the oxygen mask lanyards of the PSU,
and modification, if necessary. For
Model MD-90 airplanes, the action
proposed to require modification of the
oxygen mask lanyards of the PSU.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposal

Several commenters support the
proposed rule.

Request To Extend Compliance Time

Two commenters request that the
compliance time be extended from the
proposed 24 months to 36 months. One
of these commenters states that it would
have to special schedule its fleet of
airplanes in order to accomplish the
proposed measurement and
modification within the proposed
compliance time; this would entail
considerable additional expenses and
schedule disruptions.

The FAA does not concur. In
developing an appropriate compliance
time for this action, the FAA considered
not only the degree of urgency
associated with addressing the subject
unsafe condition, but the practical
aspect of completing the required
modification within an interval of time
that parallels normal scheduled

maintenance for the majority of affected
operators. However, under the
provisions of paragraph (c) of the final
rule, the FAA may approve requests for
adjustments to the compliance time if
data are submitted to substantiate that
such an adjustment would provide an
acceptable level of safety.

Request To Provide Time Frame of
Improper Installation

One commenter maintains that the
unsafe condition occurred because
correct procedures were not followed
during aircraft production. In light of
this, the commenter requests that the
proposal be revised to provide a time
frame during which the addressed
problem occurred and allow operators
to inspect a sampling of airplanes
produced during that time to determine
if the lanyard problem is present on
those airplanes.

The FAA does not concur with the
commenter’s request. The FAA is
unable to determine the time frame
during which the apparent improper
installation occurred because the
manufacturing procedures that existed
during the production of all of the
affected airplanes did not contain
provisions for monitoring the length of
the lanyard. Therefore, all airplanes
listed in the applicability of the final
rule may be subject to the addressed
unsafe condition.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 1,200
McDonnell Douglas Model DC-9-80
series airplanes, Model MD-88
airplanes, and Model MD—-90 airplanes
of the affected design in the worldwide
fleet. The FAA estimates that 650
airplanes of U.S. registry will be affected
by this AD.

For airplanes on which inspection of
the lanyard is required, it will take
approximately 81 work hours per
airplane to accomplish the required
inspection, at an average labor rate of
$60 per work hour. Based on these
figures, the cost impact of the inspection
required by this AD on U.S. operators is
estimated to be $4,860 per airplane.

For airplanes on which modification
of the lanyard is required, it will take
approximately 121 work hours per
airplane to accomplish the required
modification at an average labor rate of
$60 per work hour. Based on these
figures, the cost impact of the
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modification required by this AD on
U.S. operators is estimated to be $7,260
per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“*significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

96-11-18 McDonnell Douglas: Amendment
39-9642. Docket 95—-NM-188—AD.

Applicability: Model DC-9-80 series
airplanes and Model MD-88 airplanes,

having manufacturer’s fuselage numbers 924
through 1094 inclusive, and 1095 through
2113 inclusive; and Model MD-90 airplanes,
having manufacturer’s fuselage numbers
2094 through 2098 inclusive, and 2100;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To ensure that the length of the oxygen
mask lanyards is correct, so that the oxygen
canister will be properly activated when
needed during an emergency, accomplish the
following:

(a) For Model DC-9-80 series airplanes
and Model MD-88 airplanes, having
manufacturer’s fuselage numbers 1095
through 2113 inclusive; and Model MD-90
airplanes: Within 2 years after the effective
date of this AD, perform a one-time
measurement of the length of the oxygen
mask lanyards of the passenger service unit
(PSU) from the loop on the firing pin or
aluminum ring to the mask, in accordance
with McDonnell Douglas Service Bulletin
MD80-35-022, dated August 29, 1995 (for
Model DC-9-80 series airplanes and Model
MD-88 airplanes), or McDonnell Douglas
Service Bulletin MD90-35-001, dated August
29, 1995 (for Model MD-90 airplanes), as
applicable.

(1) If the length of all oxygen mask
lanyards is found to be within the limits
specified in the applicable service bulletin,
no further action is required by this
paragraph.

(2) If the length of any oxygen mask
lanyard is found to exceed the limits
specified in the applicable service bulletin,
prior to further flight, modify that oxygen
mask lanyard of the PSU in accordance with
the applicable service bulletin.

(b) For Model DC-9-80 series airplanes
having manufacturer’s fuselage numbers 924
through 1094 inclusive: Within 2 years after
the effective date of this AD, modify the
oxygen mask lanyards of the PSU in
accordance with McDonnell Douglas Service
Bulletin MD80-35-022, dated August 29,
1995.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Los Angeles ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The measurement and modification
shall be done in accordance with McDonnell
Douglas Service Bulletin MD80-35-022,
dated August 29, 1995 (for Model DC—9-80
series airplanes and Model MD-88
airplanes), or McDonnell Douglas Service
Bulletin MD90-35-001, dated August 29,
1995 (for Model MD-90 airplanes). This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach, California
90846, Attention: Technical Publications
Business Administration, Department C1—
L51 (2-60). Copies may be inspected at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the FAA, Los Angeles Aircraft Certification
Office, Transport Airplane Directorate, 3960
Paramount Boulevard, Lakewood, California;
or at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

(f) This amendment becomes effective on
July 9, 1996.

Issued in Renton, Washington, on May 23,
1996.

John J. Hickey,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-13609 Filed 6-3-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 95-NM-172-AD; Amendment
39-9640; AD 96-11-16]

RIN 2120-AA64
Airworthiness Directives; Fokker
Model F28 Mark 0100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Fokker Model F28
Mark 0100 series airplanes, that requires
a one-time measurement during
refueling to determine the pressure in
each collector tank; for certain
airplanes, non-destructive test (NDT)
inspections to detect cracking or
deformations of the collector tank ribs
on each wing, and repair, if necessary;
and modification of top-hat stringers in
each outer wing tank. This amendment
is prompted by a report of damage to the
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ribs of the wing collector tank caused by
over-pressure in the collector tank
during refueling. The actions specified
by this AD are intended to prevent
cracking and deformation of the wing
collector tanks due to over-pressure,
which could result in reduced structural
integrity of the wing.

DATES: Effective July 9, 1996.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 9, 1996.
ADDRESSES: The service information
referenced in this AD may be obtained
from Fokker Aircraft USA, Inc., 1199
North Fairfax Street, Alexandria,
Virginia 22314. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Ruth E. Harder, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-1721; fax (206) 227-1149.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Fokker
Model F28 Mark 0100 series airplanes
was published in the Federal Register
on December 19, 1995 (60 FR 65256).
That action proposed to require:

1. a one-time measurement during
refueling to determine the pressure in
each collector tank;

2. for certain airplanes, non-
destructive test (NDT) inspections to
detect cracking or deformations of the
collector tank ribs on each wing, and
repair, if necessary; and

3. modification of top-hat stringers in
each outer wing tank.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposal

All commenters supported the
proposal.

Request Not to Reference New Service
Information

Although all of the commenters
support the proposal, they have
concerns about the recommended
compliance times that are specified in a
recent revision to Fokker Service

Bulletin SBF100-57-030. The original
issue of the service bulletin was
referenced in the proposal as the
appropriate source of service
information related to the proposed
inspection. The commenters point out
that Revision 1 of that service bulletin,
which was released on September 27,
1995, now recommends that the
inspection be performed within a
shorter time period than that
recommended in the original issue of
the service bulletin. The commenters
state that, if the FAA were to reduce the
compliance period of the proposed AD
as recommended in Revision 1, then
they would be faced with scheduling
problems and/or increased costs
resulting from airplane downtime and
labor.

The commenters further point out that
Fokker’s reason for recommending the
more restrictive compliance time
specified in Revision 1, is that further
analyses could not completely exclude
the possibility of static electricity build-
up during refueling. The commenters
consider this reason to be highly
improbable and maintain that it does
not constitute adequate justification for
the reduced compliance time.

For these reasons, the commenters
assert that, if the FAA were to issue a
supplemental proposed rule to propose
reducing the compliance to correlate
with the recommendations of Revision 1
of the service bulletin, they would
oppose adoption of the AD.

The FAA responds to these
commenters’ concern by stating that it
does not consider reducing the
compliance time of this AD to correlate
with the revised service bulletin to be
warranted. The FAA has based the
compliance time requirements of this
AD in consideration of the safety
implications, the average utilization rate
of the affected fleet, the practical aspects
of an orderly inspection of the fleet
during regular maintenance periods,
and the availability of required
modification parts. In addition, the FAA
has worked in consultation with the
airworthiness authorities of the
Netherlands and with Fokker to develop
the compliance time. The FAA has
determined that the compliance time
requirements, as specified in the
proposal and in this final rule, are
acceptable to correct the unsafe
condition in a timely manner.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 58 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 85
work hours per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Based on these figures, the cost impact
of the AD on U.S. operators is estimated
to be $295,800, or $5,100 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C 106(g), 40113, 44701.
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§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

96-11-16 Fokker: Amendment 39-9640.
Docket 95-NM-172-AD.

Applicability: Model F28 Mark 0100
airplanes, serial numbers 11244 through
11277 inclusive, 11279, 11281 through 11287
inclusive, and 11289 through 11400
inclusive, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (g) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent over-pressurization and/or
damage to the wing collector tanks, which
could result in reduced structural integrity of
the wings, accomplish the following:

(a) Within 45 days after the effective date
of this AD, perform a one-time measurement
during refueling to determine the pressure in
each collector tank in accordance with Part
1 of the Accomplishment Instructions of
Fokker Service Bulletin SBF100-57-030,
dated December 17, 1994.

Note 2: Pressure Limits Categories are
defined in Table 2 of Fokker Service Bulletin
SBF100-57-030, dated December 17, 1994.

(b) For Pressure Limits Category 1: Within
2 years after the effective date of this AD,
modify the four affected top-hat stringers
(2.32, 2.33, 2.34, and 2.35) in each outer wing
tank area by removing the restriction blocks,
in accordance with the Accomplishment
Instructions of Fokker Service Bulletin
SBF100-57-029, Revision 1, dated March 23,
1995.

(c) For Pressure Limits Categories 2
through 5: Except as provided by paragraph
(d) of this AD, prior to the number of
accumulated total flight cycles or within the
time specified in Table 1 of Fokker Service
Bulletin SBF100-57-030, dated December
17, 1994, whichever occurs earlier,
accomplish the requirements of paragraphs
(c)(1) and (c)(2) of this AD.

(1) Perform the Non-Destructive Test (NDT)
inspections specified in Part 2 of the
Accomplishment Instructions of Fokker
Service Bulletin SBF100-57-030, dated
December 17, 1994, to detect cracking or
deformations of the collector tank ribs on
each wing at wing stations 1825, 2230, and
2635. These inspections are to be performed
in accordance with Fokker Service Bulletin
SBF100-57-030, dated December 17, 1994.

(2) Modify the four affected top-hat
stringers (2.32, 2.33, 2.34, and 2.35) in each

outer wing tank area by removing the
restriction blocks, in accordance with the
Accomplishment Instructions of Fokker
Service Bulletin SBF100-57-029, Revision 1,
dated March 23, 1995.

(d) For Pressure Limits Category 6, and for
airplanes having pressure limits within the
limits specified in Categories 3 through 5 and
that have exceeded the number of
accumulated total flight cycles specified in
Table 1: Within 100 flight cycles, accomplish
the requirements of paragraphs (d)(1) and
(d)(2) of this AD.

(1) Perform the NDT inspections in
accordance with the procedures of Part 2 of
the Accomplishment Instructions of Fokker
Service Bulletin SBF100-57-030, dated
December 17, 1994. The fueling pressure
must not exceed 25 pounds per square inch
(PSI) during refueling.

(2) Modify the four affected top-hat
stringers (2.32, 2.33, 2.34, and 2.35) in each
outer wing tank area by removing the
restriction blocks, in accordance with the
Accomplishment Instructions of Fokker
Service Bulletin SBF100-57-029, Revision 1,
dated March 23, 1995.

(e) For Pressure Limits Category 7: Prior to
further flight following the measurement
required by paragraph (a) of this AD,
accomplish the requirements of paragraphs
(e)(1) and (e)(2) of this AD.

(1) Perform the NDT inspections in
accordance with the procedures of Part 2 of
the Accomplishment Instructions of Fokker
Service Bulletin SBF100-57-030, dated
December 17, 1994.

(2) Modify the four affected top-hat
stringers (2.32, 2.33, 2.34, and 2.35) in each
outer wing tank area by removing the
restriction blocks, in accordance with the
Accomplishment Instructions of Fokker
Service Bulletin SBF100-57-029, Revision 1,
dated March 23, 1995.

(f) If any cracking or deformation is
detected during any inspection required by
this AD, prior to further flight, repair in
accordance with a method approved by the
Manager, Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate.

(9) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(h) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(i) The measurement and inspections shall
be done in accordance with Fokker Service
Bulletin SBF100-57-030, dated December
17, 1994. The modification shall be done in
accordance with Fokker Service Bulletin

SBF100-57-029, Revision 1, dated March 23,
1995. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Fokker Aircraft USA, Inc., 1199 North
Fairfax Street, Alexandria, Virginia 22314.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(i) This amendment becomes effective on
July 9, 1996.

Issued in Renton, Washington, on May 23,
1996.

John J. Hickey,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-13608 Filed 6-3-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 95-NM-180-AD; Amendment
39-9641; AD 96-11-17]

RIN 2120-AA64

Airworthiness Directives; Beech
(Raytheon) Model BAe 125 Series
1000A and Model Hawker 1000
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Beech (Raytheon)
Model BAe 125 series 1000A and Model
Hawker 1000 airplanes, that requires a
one-time inspection for adequate
clearances between, and damage to, the
flap cables and turnbuckles, airbrakes
cables and turnbuckles, and all other
flight control cables and turnbuckles at
keel subframe 15A; and various follow-
on actions, if necessary. This
amendment is prompted by reports of
chafing due to insufficient clearance
between the flaps turnbuckle and the
subframe, and between the airbrakes
cable and the subframe. The actions
specified by this AD are intended to
prevent such chafing, which could
result in damage to the flaps turnbuckle
and the airbrakes cable, and subsequent
fraying or seizing of the flight control
cables. These conditions, if not
corrected, could result in restriction or
loss of the flight controls.

DATES: Effective July 9, 1996.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 9, 1996.
ADDRESSES: The service information
referenced in this AD may be obtained
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from Raytheon Aircraft Company,
Manager Service Engineering, Hawker
Customer Support Department, P.O. Box
85, Wichita, Kansas 67201-0085. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Tim Backman, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2797; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Beech
(Raytheon) Model BAe 125 series 1000A
and Model Hawker 1000 airplanes was
published in the Federal Register on
March 12, 1996 (61 FR 9959). That
action proposed to require a one-time
visual inspection for adequate
clearances between, and/or damage to,
the flap cables and turnbuckles,
airbrakes cables and turnbuckles, and
all other flight control cables and
turnbuckles at keel subframe 15A (left-
and right-hand side); and various
follow-on actions, if necessary.
Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Changes to the Final Rule

The FAA has revised the final rule to
correctly designate the affected airplane
models as ‘“Beech (Raytheon) Model
BAe 125 series 1000A and Model
Hawker 1000 airplanes.”

Additionally, a new “Note 2" has
been added to the final rule to clarify
that airworthiness authorities of
countries in which Beech (Raytheon)
Model BAe 125 series 800B and BAe
125 series 1000B airplanes are approved
for operation should consider adopting
corrective action that is similar to that
required by this AD, since those
airplanes are similar in design to the
affected airplanes.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has

determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

The FAA estimates that 25 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 1
work hour per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Based on these figures, the cost impact
of the AD on U.S. operators is estimated
to be $1,500, or $60 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

96-11-17 Beech Aircraft Corporation
(Formerly DeHavilland; Hawker
Siddeley; British Aerospace, PLC;
Raytheon Corporate Jets, Inc.):
Amendment 39-9641. Docket 95-NM—
180-AD.

Applicability: Model BAe 125 series 1000A
and Model Hawker 1000 airplanes, as listed
in Hawker Service Bulletin SB.27-168, dated
July 17, 1995; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Note 2: Beech (Raytheon) Model BAe 125
series 800B and BAe 125 series 1000B
airplanes are similar in design to the
airplanes that are subject to the requirements
of this AD and, therefore, also may be subject
to the unsafe condition addressed by this AD.
However, as of the effective date of this AD,
those models are not type certificated for
operation in the United States. Airworthiness
authorities of countries in which the Model
BAe 125 series 800B and BAe 125 series
1000B airplanes are approved for operation
should consider adopting corrective action,
applicable to those models, that is similar to
the corrective action required by this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent restriction or loss of the flight
controls due to insufficient clearance and
resultant chafing and damage to the flaps
cable and/or turnbuckle and the airbrakes
cable, accomplish the following:

(a) Within 6 months after the effective date
of this AD: Perform a one-time detailed
visual inspection for adequate working
clearances and for damage of the flap,
airbrakes, and other flight control cables and
turnbuckles with the structure at keel
subframe 15A (left- and right-hand sides)
specified in Hawker Service Bulletin SB.27—-
168, dated July 17, 1995. Perform the
inspection in accordance with that service
bulletin. The detailed visual inspection for
working clearances shall be conducted for
each affected flight control through its full
range of travel.
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(1) If all clearances are within the limits
specified in the service bulletin, and no
damage is found: No further action is
required by this AD.

(2) If the clearance for the flaps controls is
outside the limits specified in the service
bulletin: Prior to further flight, accomplish
Modification SB 27-168-253705B in
accordance with the service bulletin.

(3) If the clearance for the airbrakes
controls is outside the limits specified in the
service bulletin: Prior to further flight, repair
in accordance with the service bulletin.

(4) If any cable is found to be damaged, and
the damage exceeds the limits defined in
Chapter 20-10-31 of the Airplane
Maintenance Manual: Prior to further flight,
replace the damaged cable with a new cable
in accordance with the service bulletin.

(5) If any turnbuckle, keel subframe, or
polythene strip is found to be damaged: Prior
to further flight, repair in accordance with a
method approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The actions shall be done in accordance
with Hawker Service Bulletin SB.27-168,
dated July 17, 1995. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Raytheon Aircraft Company,
Manager Service Engineering, Hawker
Customer Support Department, P.O. Box 85,
Wichita, Kansas 67201-0085. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(e) This amendment becomes effective on
July 9, 1996.

Issued in Renton, Washington, on May 23,
1996.

John J. Hickey,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-13610 Filed 6-3-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 71
[Airspace Docket No. 95-ASW-24]

Revision of Class E Airspace; Mena,
AR

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action revises the Class
E airspace extending upward from 700
feet above ground level (AGL) at Mena,
AR. The development of a Global
Positioning System (GPS) Standard
Instrument Approach Procedure (SIAP)
to Runway (RWY) 17 at Mena
Intermountain Municipal Airport has
made this action necessary. This action
is intended to provide adequate Class E
airspace to contain instrument flight
rule (IFR) operations for aircraft
executing the GPS SIAP to RWY 17 at
Mena Intermountain Municipal Airport,
Mena, AR.

EFFECTIVE DATE: 0901 u.t.c., August 15
1996.

FOR FURTHER INFORMATION CONTACT:
Chuck Frankenfield, Operations Branch,
Air Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 76193-0530, telephone 817—
222-5591.

SUPPLEMENTARY INFORMATION:
History

On January 24, 1996, a proposal to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) to revise
the Class E airspace at Mena, AR, was
published in the Federal Register (61
FR 1871). A GPS SIAP to RWY 17
developed for Mena Intermountain
Municipal Airport, Mena, AR, requires
the revision of the Class E airspace at
this airport. The proposal was to revise
the controlled airspace extending
upward from 700 feet AGL to contain
IFR operations in controlled airspace
during portions of the terminal
operation and while transitioning
between the enroute and terminal
environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace designations
for airspace areas extending upward
from 700 feet or more AGL are
published in Paragraph 6005 of FAA
Order 7400.9C dated August 17, 1995,

is incorporated by reference in 14 CFR
71.1 The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) amends the Class E airspace
located at Mena Intermountain
Municipal Airport, Mena, AR, to
provide controlled airspace extending
upward from 700 feet AGL for aircraft
executing the GPS SIAP to RWY 17.

The FAA has determined that this
regulation only involves an established
body of technical regulations that need
frequent and routine amendments to
keep them operationally current. It,
therefore—(1) is not a ““significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120;
E.O. 10854; 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 6005: Class E Airspace areas
extending upward from 700 feet or more

above the surface of the earth.
* * * * *

ASW AR E5 Mena, AR [Revised]

Mena Intermountain Municipal Airport, AR
(Lat. 34°32'55" N., long. 94°12'29" W.)

and effective September 16, 1995, which Mena RBN
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(Lat. 34°32'55" N., long. 94°12'36" W.)

That airspace extending upward from 700
feet above the surface within a 6.9-mile
radius of Mena Intermountain Municipal
Airport and within 8 miles south and 4 miles
north of the 086° radial from the Mena RBN
extending from the 6.9-mile radius to 16
miles east of the RBN and within 2 miles
each side of the 001° bearing from the airport
extending from the 6.9-mile radius to 12.6
miles north of the airport.
* * * * *

Issued in Fort Worth, TX, on May 15, 1996.
Albert L. Viselli,
Acting Manager, Air Traffic Division,
Southwest Region.
[FR Doc. 96-13943 Filed 6—-3-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 95-ASW-30]

Revision of Class E Airspace; Dumas,
TX

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action revises the Class
E airspace extending upward from 700
feet above ground level (AGL) at Dumas,
TX. The development of a Global
Positioning System (GPS) standard
instrument approach procedure (SIAP)
to Runway (RWY) 19 at Moore County
Airport has made this action necessary.
This action is intended to provide
adequate Class E airspace to contain
instrument flight rule (IFR) operations
for aircraft executing the GP SIAP to
RWY 19 at Moore County Airport,
Dumas, TX.

EFFECTIVE DATE: 0901 u.t.c., August 15,
1996.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Operations Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 761930530, telephone 817—
222-5593.

SUPPLEMENTARY INFORMATION:

History

On January 31, 1996, a proposal to
amend part 71 of the Federal Aviation
Regulation (14 CFR part 71) to revise the
Class E airspace at Dumas, TX, was
published in the Federal Register (61 FR
3357). A GPS SIAP to RWY 19
developed for Moore County Airport,
Dumas, TX, requires the revision of
Class E airspace at this airport. The
proposal was to revise controlled
airspace extending upward from 700
feet AGL to contain IFR operations in
controlled airspace during portions of
the terminal operation and while

transitioning between the enroute and
terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace designations
for airspace areas extending upward
from 700 feet or more AGL are
published in Paragraph 6005 of FAA
Order 7400.9C dated August 17, 1995,
and effective September 16, 1995, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) revises the Class E airspace
located at Dumas, TX, to provide
controlled airspace extending upward
from 700 feet AGL for aircraft executing
the GPS SIAP to RWY 19 at Moore
County Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations that need
frequent and routine amendments to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120;
E.O. 10854; 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9c, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 6005: Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW TX E5 Dumas, TX [Revised]
Dumas, Moore County Airport, TX

(Lat. 35°51'28" N., long. 102°00'48" W.)

That airspace extending upward from 700
feet above the surface within a 6.8-mile
radius of Moore County Airport, and within
1.9 miles each side of the 023° bearing from
the airport extending from the 6.8-mile
radius to 8.9 miles northeast of the airport.
* * * * *

Issued in Fort Worth, TX, on May 15, 1996.
Albert. L. Viselli,
Acting Manager, Air Traffic Division,
Southwest Region.
[FR Doc. 96-13941 Filed 6—3-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 95-ASW-29]
Revision of Class E Airspace;
Brownfield, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action revises the Class
E airspace extending upward from 700
feet above ground level (AGL) at
Brownfield, TX. The development of a
Global Positioning System (GPS)
standard instrument approach
procedure (SIAP) to Runway (RWY) 02
at Terry County Airport has made this
action necessary. This action is
intended to provide adequate Class E
airspace to contain instrument flight
rule (IFR) operations for aircraft
executing the GPS SIAP to RWY 02 at
Terry County Airport, Brownfield, TX.

EFFECTIVE DATE: 0901 u.t.c., August 15,
1996.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Operations Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 761930530, telephone 817—
222-5593.

SUPPLEMENTARY INFORMATION:
History

On January 31, 1996, a proposal to
amend part 71 of the Federal Aviation
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Regulations (14 CFR part 71) to revise
the Class E airspace at Brownfield, TX,
was published in the Federal Register
(61 FR 3356). A GPS SIAP to RWY 02
developed for Terry County Airport,
Brownfield, TX, requires the revision of
the Class E airspace at this airport. The
proposal was to revise the controlled
airspace extending upward from 700
feet AGL to contain IFR operations in
controlled airspace during portions of
the terminal operation and while
transitioning between the enroute and
terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. However, the proposal was
published with incorrect coordinates for
the location of Terry County Airport.
The correct coordinates for the airport
should have been (Lat. 33°10'25" N,
long. 102°11'33" W). The description of
the Class E airspace in this rule has been
revised to reflect this change. The FAA
has determined that this is an editorial
change and will not increase the scope
of this rule. Except for the non-
substantive change just discussed, the
rule is adopted as proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace designations
for airspace areas extending upward
from 700 feet or more AGL are
published in Paragraph 6005 of FAA
Order 7400.9C dated August 17, 1995,
and effective September 16, 1995, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) amends the Class E airspace
located at Terry County Airport,
Brownfield, TX, to provide controlled
airspace extending upward from 700
feet AGL for aircraft executing the GPS
SIAP to RWY 02.

The FAA has determined that this
regulation only involves an established
body of technical regulations that need
frequent and routine amendments to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule”” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air

navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 781

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120;
E.O. 10854; 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 1, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 6005: Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW TX E5 Brownfield, TX [Revised]

Brownfield, Terry County Airport, TX

(Lat. 33°10'25" N., long. 102°11'33" W.)
Brownfield RBN

(Lat. 33°10'45" N., long. 102°11'32" W.)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of Terry County Airport and within
2.5 miles each side of the 201° bearing from
the Brownfield RBN extending from the 6.6-
mile radius to 76.1 miles southwest of the
airport.
* * * * *

Issued in Fort Worth, TX, on May 15, 1996.
Albert L. Viselli,
Acting Manager, Air Traffic Division,
Southwest Region.
[FR Doc. 96-13940 Filed 6-3-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 95-ASW-23]
Establishment of Class E Airspace;
Galliano, LA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace extending upward from 700

feet above ground level (AGL) at
Galliano, LA. The development of a
Global Positioning System (GPS)
standard instrument approach
procedure (SIAP) to Runway (RWY) 18
at South La Fourche Airport has made
this action necessary. This action is
intended to provide adequate Class E
airspace to contain instrument flight
rule (IFR) operations for aircraft
executing the GPS SIAP to RWY 18 at
South La Fourche Airport, Galliano, LA.
EFFECTIVE DATE: 0901 UTC, August 15,
1996.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Operations Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 761930530, telephone 817—
222-5593.

SUPPLEMENTARY INFORMATION:
History

On January 24, 1996, a proposal to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) to establish
Class E airspace at Galliano, LA, was
published in the Federal Register (61
FR 1872). A GPS SIAP to RWY 18
developed for South La Fourche
Airport, Galliano, LA, requires the
establishment of Class E airspace at this
airport. The proposal was to establish
controlled airspace extending upward
from 700 feet AGL to contain IFR
operations in controlled airspace during
portions of the terminal operation and
while transitioning between the enroute
and terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace designations
for airspace areas extending upward
from 700 feet or more AGL are
published in Paragraph 6005 of FAA
Order 7400.9C dated August 17, 1995,
and effective September 16, 1995, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) establishes the Class E airspace
located at Galliano, LA, to provide
controlled airspace extending upward
from 700 feet AGL for aircraft executing
the GPS SIAP to RWY 18 at South La
Fourche Airport, Galliano, LA.
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The FAA has determined that this
regulation only involves an established
body of technical regulations that need
frequent and routine amendments to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120;
E.O. 10854; 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

[Amended]

Paragraph 6005: Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW LA E5 Galliano, LA [New]

Galliano, South La Fourche Airport, LA
(lat. 29°26'41"" N., long. 090°15'40" W.)
That airspace extending upward from 700

feet above the surface within a 6.4-mile

radius of South La Fourche Airport.

* * * * *

Issued in Fort Worth, TX, on May 15, 1996.

Albert L. Viselli,

Acting Manager, Air Traffic Division,

Southwest Region.

[FR Doc. 96-13944 Filed 6—-3-96; 8:45 am]

BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 95-ASW-14]

Revision of Class E Airspace; Hondo,
TX

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action revises the Class
E airspace extending upward from 700
feet above ground level (AGL) at Hondo,
TX. The development of a Global
Positioning System (GPS) Standard
Instrument Approach Procedure (SIAP)
to Runway (RWY) 17 at Hondo
Municipal Airport has made this action
necessary. This action is intended to
provide adequate Class E airspace to
contain instrument flight rule (IFR)
operations for aircraft executing the GSP
SIAP to RWY 17 at Hondo Municipal
Airport, Hondo, TX.

EFFECTIVE DATE: 0901 u.t.c., August 15,
1996.

FOR FURTHER INFORMATION CONTACT:
Chuck Frankenfield, Operations Branch,
Air Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 67193-0530, telephone 817—
222-5591.

SUPPLEMENTARY INFORMATION:
History

On January 24, 1996, a proposal to
amend part 71 of the Federal Aviation
Regulations (14 CFR Part 71) to revise
the Class E airspace at Hondo, TX, was
published in the Federal Register (61
FR 1868). A GPS SIAP to RWY 17
developed for Hondo Municipal
Airport, Hondo, TX, requires the
revision of the Class E airspace at this
airport. The proposal was to revise the
controlled airspace extending upward
from 700 feet AGL to contain IFR
operations in controlled airspace during
portions of the terminal operations and
while transitioning between the enroute
and terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. The rule is adopted as
prepared.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace designations
for airspace areas extending upward
from 700 feet or more AGL are
published in Paragraph 6005 of FAA
Order 7400.9C dated August 17, 1995,
and effective September 16, 1995, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation

listed in this document will be
published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) amends the Class E airspace
located at Hondo Municipal Airport,
Hondo, TX, to provide controlled
airspace extending upward from 700
feet AGL for aircraft executing the GPS
SIAP to RWY 17.

The FAA has determined that this
regulation only involves an established
body of technical regulations that need
frequent and routine amendments to
keep them operationally current. It,
therefore— (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120;
E.O. 10854; 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 6005: Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * *

ASW TX E5 Hondo, TX [Revised]

Hondo Municipal Airport, TX

(Lat. 29°21'35" N., long. 99°10'36" W.)
Hondo RBN

(Lat. 29°22'24" N., long. 99°10'19" W.)
Hondo VOR



Federal Register / Vol. 61, No. 108 / Tuesday, June 4, 1996 / Rules and Regulations

28037

(Lat. 29°21'16" N., long. 99°10'33" W.)

That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of the Hondo Municipal Airport and
within 8 miles west and 4 miles east of the
180° bearing from the Hondo RBN extending
from the airport to 16 miles south of the RBN
and within 2.3 miles each side of the 352°
radial of the Hondo VOR extending from the
6.7-mile radius to 6.9 miles north of the
airport and within 2 miles each side of the
360° radial of the airport extending from the
6.7-mile radius to 10.5 miles north of the
airport.
* * * * *

Issued in Fort Worth, TX, on May 15, 1996.
Albert L. Viselli,
Acting Manager, Air Traffic Division,
Southwest Region.
[FR Doc. 9613930 Filed 6—3-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 95-ASW-15]
Revision of Class E Airspace;
Gainesville, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action revises the Class
E airspace extending upward from 700
feet above ground level (AGL) at
Gainesville, TX. The development of a
Global Positioning System (GPS)
Standard Instrument Approach
Procedure (SIAP) to Runway (RWY) 17
at Gainesville Municipal Airport has
made this action necessary. This action
is intended to provide adequate Class E
airspace to contain instrument flight
rule (IFR) operations for aircraft
executing the GPS SIAP to RWY 17 at
Gainesville Municipal Airport,
Gainesville, TX.

EFFECTIVE DATE: 0901 u.t.c., August 15,
1996.

FOR FURTHER INFORMATION CONTACT:
Chuck Frankenfield, Operations Branch,
Air Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 761930530, telephone 817—
222-5591.

SUPPLEMENTARY INFORMATION:
History

On January 24, 1996, a proposal to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) to revise
the Class E airspace at Gainesville, TX,
was published in the Federal Register
(61 FR 1860). A GPS SIAP to RWY 17
developed for Gainesville Municipal
Airport, Gainesville, TX, requires the
revision of the Class E airspace at this
airport. The proposal was to revise the

controlled airspace extending upward
from 700 feet AGL to contain IFR
operations in controlled airspace during
portions of the terminal operation and
while transitioning between the enroute
and terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. The rule is adopted as
prepared.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace designations
for airspace areas extending upward
from 700 feet or more AGL are
published in Paragraph 6005 of FAA
Order 7400.9C dated August 17, 1995,
and effective September 16, 1995, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) amends the Class E airspace
located at Gainesville Municipal
Airport, Gainesville, TX, to provide
controlled airspace extending upward
from 700 feet AGL for aircraft executing
the GPS SIAP to RWY 17.

The FAA has determined that this
regulation only involves an established
body of technical regulations that need
frequent and routine amendments to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a ‘‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120;
E.O. 10854; 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 6005: Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW TX E5 Gainesville, TX [Revised]

Gainesville Municipal Airport, TX

(Lat. 33°38'57"" N., long. 97°11'43" W.)
Gainesville RBN

(Lat. 33°42'24"" N., long. 99°10'19" W.)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of Gainesville Municipal Airport and
within 1.5 miles each side of the 003° bearing
from the Gainesville RBN extending from the
6.6-mile radius to 9.3 miles north of the
airport and within 1 mile each side of the
001° bearing from the airport from the 6.6-
mile radius to 10.4 miles north of the airport.
* * * * *

Issued in Fort Worth, TX, on May 15, 1996.
Albert L. Viselli,
Acting Manager, Air Traffic Division,
Southwest Region.
[FR Doc. 96-13929 Filed 6—-3-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 95-ASW-32]

Establishment of Class E Airspace;
Sallisaw, OK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace extending upward from 700
feet above ground level (AGL) at
Sallisaw, OK. The development of a
Global Positioning System (GPS)
standard instrument approach
procedure (SIAP) to Runway (RWY) 35
and a SIAP, utilizing the Sallisaw
Nondirectional Radio Beacon (NDB) at
Sallisaw Municipal Airport have made
this action necessary. This action is
intended to provide adequate Class E
airspace to contain instrument flight
rule (IFR) operations for aircraft
executing the GPS SIAP to RWY 35 and
the NDB or GPS SIAP to RWY 35 at
Sallisaw Municipal Airport, Sallisaw,
OK.
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EFFECTIVE DATE: 0901 U.T.C., August 15,
1996.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Operations Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 761930530, telephone 817—
222-5593.

SUPPLEMENTARY INFORMATION:
History

On January 31, 1996, a proposal to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) to establish
the Class E Airspace at Sallisaw, OK,
was published in the Federal Register
(61 FR 3354). A GPS SIAP to RWY 35
and a NDB or GPS SIAP to RWY 35
developed for Sallisaw Municipal
Airport, Sallisaw, OK, requires the
establishment of Class E airspace at this
airport. The proposal was to establish
controlled airspace extending upward
from 700 feet AGL to contain IFR
operations in controlled airspace during
portions of the terminal operation and
while transitioning between the enroute
and terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace designations
for airspace areas extending upward
from 700 feet or more AGL are
published in Paragraph 6005 of FAA
Order 7400.9C dated August 17, 1995,
and effective September 16, 1995, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) establishes Class E airspace at
Sallisaw, OK, to provide controlled
airspace extending upward from 700
feet AGL for aircraft executing the GPS
SIAP and NDB or GPS SIAP to RWY 35
at Sallisaw Municipal Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations that need
frequent and routine amendments to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a ‘“‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant

preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120;
E.O. 10854; 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 6005: Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120;
E.O. 10854; 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 6005: Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW OK E5 Sallisaw, OK [New]

Sallisaw Municipal Airport, OK

(Lat. 35°26'18" N., long. 94°48'08" W.)
Sallisaw NDB

(Lat. 35°23'55" N., long. 94°47'39" W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Sallisaw Municipal Airport and
within 3.2 miles each side of the 165° bearing

of the Sallisaw NDB extending from the 6.5-
mile radius of 9.5 miles south of the airport.
* * * * *

Issued in Fort Worth, TX on May 15, 1996.
Albert L. Viselli,
Acting Manager, Air Traffic Division,
Southwest Region.
[FR Doc. 96-13927 Filed 6—-3-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 95-ASW-21]
Establishment of Class E Airspace;
Livingston, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace extending upward from 700
feet above ground level (AGL) at
Livingston, TX. The development of a
Global Positioning System (GPS)
standard instrument approach
procedure (SIAP) to Runway (RWY) 30
at Livingston Municipal Airport has
made this action necessary. This action
is intended to provide adequate Class E
airspace to contain instrument flight
rule (IFR) operations for aircraft
executing the GPS SIAP to RWY 30 at
Livingston Municipal Airport,
Livingston, TX.

EFFECTIVE DATE: 0901 U.T.C., August 15,
1996.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Operations Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 76193-0530, telephone 817—
222-5593.

SUPPLEMENTARY INFORMATION:
History

On January 24, 1996, a proposal to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) to establish
the Class E airspace at Livingston, TX,
was published in the Federal Register
(61 FR 1874). A GPS SIAP to RWY 30
developed for Livingston Municipal
Airport, Livingston, TX, requires the
establishment of Class E airspace at this
airport. The proposal was to establish
controlled airspace extending upward
from 700 feet AGL to contain IFR
operations in controlled airspace during
portions of the terminal operation and
while transitioning between the enroute
and terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
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received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace designations
for airspace areas extending upward
from 700 feet or more AGL are
published in Paragraph 6005 of FAA
Order 7400.9C dated August 17, 1995,
and effective September 16, 1995, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) establishes Class E airspace
located at Livingston, TX, to provide
controlled airspace extending upward
from 700 feet AGL for aircraft executing
the GPS SIAP to RWY 30.

The FAA has determined that this
regulation only involves an established
body of technical regulations that need
frequent and routine amendments to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a ‘“‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120;
E.O. 10854; 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 6005: Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW TX E5 Livingston, TX [New]
Livingston, Livingston Municipal Airport, TX
(Lat. 30°41'9" N., long. 095°01'05" W.)
That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Livingston Municipal Airport.
* * * * *
Issued in Forth Worth, TX, on May 15,
1996.
Albert L. Viselli,
Acting Manager, Air Traffic Division,
Southwest Region.
[FR Doc. 96-13926 Filed 6—3-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 95-ASW-22]
Revision of Class E Airspace;
Marshall, TX

AGENCY: Department of Transportation
(FAA), DOT.

ACTION: Final rule.

SUMMARY: This action revises the Class
E airspace extending upward from 700
feet above ground level (AGL) at
Marshall, TX. The development of a
Global Positioning System (GPS)
standard instrument approach
procedure (SIAP) to Runway (RWY) 33
at Harrison County Airport has made
this action necessary. This action is
intended to provide adequate Class E
airspace to contain instrument flight
rule (IFR) operations for aircraft
executing the GPS SIAP to RWY 33 at
Harrison County Airport, Marshall, TX.
EFFECTIVE DATE: 0901 U.T.C., August 15,
1996.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Operations Branch, Air
Traffic Division, Southwest Region,
Department of Transportation, Fort
Worth, TX 76193-0530, telephone 817—
222-5593.

SUPPLEMENTARY INFORMATION:
History

On January 24, 1996, a proposal to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) to revise
the Class E airspace at Marshall, TX,
was published in the Federal Register
(61 FR 1873). A GPS SIAP to RWY 33
developed for Harrison County Airport,
Marshall, TX, requires the revision of
Class E airspace at this airport. The
proposal was to establish controlled
airspace extending upward from 700
feet AGL to contain IFR operations in
controlled airspace during portions of

the terminal operation and while
transitioning between the enroute and
terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. However, the proposal was
published with an incorrect coordinate
for the location of the Harrison County
Airport. The correct coordinates for the
airport should have been (Lat. 32°31'18"
N, long. 094°18'29" W). The description
of the Class E airspace in this rule has
been revised to reflect this change. The
FAA has determined that this is an
editorial change and will not increase
the scope of this rule. Except for the
non-substantive change just discussed,
the rule is adopted as proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace designations
for airspace areas extending upward
from 700 feet or more AGL are
published in Paragraph 6005 of FAA
Order 7400.9C dated August 17, 1995,
and effective September 16, 1995, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) revises the Class E airspace
located at Marshall, TX, to provide
controlled airspace extending upward
from 700 feet AGL for aircraft executing
the GPS SIAP to RWY 33.

The FAA has determined that this
regulation only involves an established
body of technical regulations that need
frequent and routine amendments to
keep them operationally current. It,
therefore—(1) is not a ““significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).
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Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120;
E.O. 10854; 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 6005: Class A Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW TX E5 Marshall, TX [Revised]
Marshall, Harrison County Airport, TX

(Lat. 32°31'18" N., long. 94°18'29" W.)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of Harrison County Airport and within
1.8 miles each side of the 157° bearing from
the airport extending from the 6.6-mile
radius to 8.6 miles southeast of the airport.
* * * * *

Issued in Fort Worth, TX, on May 15, 1996.
Albert L. Viselli,
Acting Manager, Air Traffic Division,
Southwest Region.
[FR Doc. 96-13925 Filed 6-3-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 95-ASW-19]

Establishment of Class E Airspace;
Midlothian-Waxahachie, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace extending upward from 700
feet above ground level (AGL) at
Midlothian-Waxahachie Municipal
Airport, Midlothian-Waxahachie, TX.
The development of a Global
Positioning System (GPS) Standard
Instrument Approach Procedure (SIAP)
to Runway (RWY) 36 at Midlothian-
Waxahachie Municipal Airport has
made this action necessary. This action
is intended to provide adequate Class E
airspace to contain instrument flight
rule (IFR) operations for aircraft

executing the GPS SIAP to RWY 36 at
Midlothian-Waxahachie Municipal
Airport, Modlothian-Waxahachie, TX.
EFFECTIVE DATE: 0901 u.t.c., August 15,
1996.

FOR FURTHER INFORMATION CONTACT:
Chuck Frankenfield, Operations Branch,
Air Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 76193-0530, telephone 817—
222-5591.

SUPPLEMENTARY INFORMATION:
History

On January 24, 1996, a proposal to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) to establish
Class E airspace at Midlothian-
Waxahachie, TX, was published in the
Federal Register (61 FR 1866). A GPS
SIAP to RWY 36 developed for
Midlothian-Waxahachie Municipal
Airport, requires the establishment of
the Class E airspace at this airport. The
proposal was to establish controlled
airspace extending upward from 700
feet AGL to contain IFR operation in
controlled airspace during portions of
the terminal operation and while
transitioning between the enroute and
terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. The rule is adopted as
proposed.

The coordinate for this airspace
docket are based on North American
Datum 83. Class E airspace designations
for airspace areas extending upward
from 700 feet or more AGL are
published in Paragraph 6005 of FAA
Order 7400.9C dated August 17, 1995,
and effective September 16, 1995, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) establishes Class E airspace
located at Midlothian-Waxahachie
Municipal Airport, Midlothian-
Waxahachie, TX, to provide controlled
airspace extending upward from 700
feet AGL for aircraft executing the GPS
SIAP to RWY 36.

The FAA has determined that this
regulation only involves an established
body of technical regulations that need
frequent and routine amendments to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive

Order 12866; (2) is not a ‘“‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120;
E.O. 10854; 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

[Amended]

Paragraph 6005: Class E. Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW TX E5 Midlothian-Waxahachie, TX
[New]

Midlothian-Waxahachie, Midlothian-
Waxahachie Municipal Airport, TX
(Lat. 32°27'22" N., long. 096°54'45" W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Midlothian-Waxahachie Municipal
Airport, excluding that airspace which
overlies the Dallas-Fort Worth, TX Class E
area.

* * * * *

Issued in Forth Worth, TX, on May 15,
1996.

Albert L. Viselli,

Acting Manager, Air Traffic Division,
Southwest Region.

[FR Doc. 96-13922 Filed 6—3-96; 8:45 am]

BILLING CODE 4910-13-M
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14 CFR Part 71
[Airspace Docket No. 95-ASW-25]

Revision of Class E Airspace; Belen,
NM

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action revises the Class
E airspace extending upward from 700
feet above ground level (AGL) at Belen,
NM. The development of a Global
Positioning System (GPS) Standard
Instrument Approach Procedure (SIAP)
to Runway (RWY) 21 at Alexander
Municipal Airport has made this action
necessary. This action is intended to
provide adequate Class E airspace to
contain instrument flight rule (IFR)
operations for aircraft executing the GPS
SIAP to RWY 21 at Alexander
Municipal Airport, Belen, NM.
EFFECTIVE DATE: 0901 U.T.C., August 15,
1996.

FOR FURTHER INFORMATION CONTACT:
Chuch Frankenfield, Operations Branch,
Air Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 76193-0530, telephone 817—
222-5591.

SUPPLEMENTARY INFORMATION:
History

On January 24, 1996, a proposal to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) to revise
the Class E airspace at Belen, NM, was
published in the Federal Register (61
FR 1870). A GPS SIAP to RWY 21
developed for Alexander Municipal
Airport, Belen, NM, requires the
revision of the Class E airspace at this
airport. The proposal was to revise the
controlled airspace extending upward
from 700 feet AGL to contain IFR
operations in controlled airspace during
portions of the terminal operation and
while transitioning between the enroute
and terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace designations
for airspace areas extending upward
from 700 feet or more AGL are
published in Paragraph 6005 of FAA
Order 7400.9C dated August 17, 1995,
and effective September 16, 1995, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation

listed in this document will be
published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) amends the Class E airspace
located at Alexander Municipal Airport,
Belen, NM, to provide controlled
airspace extending upward from 700
feet AGL for aircraft executing the GPS
SIAP to RWY 21.

The FAA has determined that this
regulation only involves an established
body of technical regulations that need
frequent and routine amendments to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120;
E.O. 10854; 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 6005: Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * *

ASW NW E5 Belen, NM [Revised]

Belen, Alexander Municipal Airport, NW
(Lat. 34°38'43" N., long. 106°50'01" W.)
That airspace extending upward from 700

feet above the surface within a 6.6-mile

radius of Alexander Municipal Airport and

within 1.6 miles each side of the 034° bearing
from the airport extending from the 6.6-mile
radius to 7.8 miles northeast of the airport.
* * * * *

Issued in Fort Worth, TX, on May 15, 1996.
Albert L. Viselli,
Acting Manager, Air Traffic Division,
Southwest Region.
[FR Doc. 96-13936 Filed 6-3-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 95-ASW-26]
Revision of Class E Airspace;
Carlsbad, NM

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action revises the Class
E airspace extending upward from 700
feet above ground level (AGL) at
Carlsbad, NM. The development of a
Global Positioning System (GPS)
standard instrument approach
procedure (SIAP) to Runway (RWY) 21
at Cavern City Air Terminal has made
this action necessary. This action is
intended to provide adequate Class E
airspace to contain instrument flight
rule (IFR) operations for aircraft
executing the GPS SIAP to RWY 21 at
Cavern City Air Terminal, Carlsbad,
NM.

EFFECTIVE DATE: 0901 U.T.C., August 15,
1996.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Operations Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 761930530, telephone 817—
222-5593.

SUPPLEMENTARY INFORMATION:
History

On January 24, 1996, a proposal to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) to revise
the Class E airspace at Carlsbad, NM,
was published in the Federal Register
(61 FR 1869). A GPS SIAP to RWY 21
developed for Cavern City Air Terminal,
Carlsbad, NM, requires the revision of
Class E airspace at this airport. The
proposal was to establish controlled
airspace extending upward from 700
feet AGL to contain IFR operations in
controlled airspace during portions of
the terminal operation and while
transitioning between the enroute and
terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
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No comments to the proposal were
received. However, the proposal was
published without coordinates for the
location of the Cavern City Air Terminal
Localizer. The coordinates for the
localizer (Lat. 32°20'22"'N, long.
104°15'19""W) should have been
included in the Class E description. The
final description of the Class E airspace
in this rule has been revised to reflect
this change. The FAA has determined
that this is an editorial change and will
not increase the scope of this rule.
Except for the non-substantive change
just discussed, the rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace designations
for airspace areas extending upward
from 700 feet or more AGL are
published in Paragraph 6005 of FAA
Order 7400.9C dated August 17, 1995,
and effective September 16, 1995, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) revises the Class E airspace
located at Carlsbad, NM, to provide
controlled airspace extending upward
from 700 feet AGL for aircraft executing
the GSP SIAP to RWY 21 at Cavern City
Air Terminal.

The FAA has determined that this
regulation only involves an established
body of technical regulations that need
frequent and routine amendments to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 40103; 40113, 40120;
E.O. 10854; 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 6005: Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW NM E5 Carlsbad, NM [Revised]

Carlsbad, Cavern City Air Terminal, NM
(Lat. 32°20'15" N., long. 104°15'48" W.)
Cavern City Air Terminal Localizer, NM
(Lat. 32°20'22" N., long. 104°15'19" W.)
That airspace extending upward from 700
feet above the surface within a 7.4-mile
radius of Cavern City Air Terminal and
within 1.4 miles each side of the Cavern City
Air Terminal Localizer southwest course
extending from the 7.4-mile radius to 9.4
miles southwest of the airport and within 1.8
miles each side of the 044° bearing from the
airport from the 7.4-mile radius to 8.7 miles
northeast of the airport.
* * * * *

Issued in Fort Worth, TX, on May 15, 1996.
Albert L. Viselli,
Acting Manager, Air Traffic Division,
Southwest Region.
[FR Doc. 96-13935 Filed 6-3-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 95-ASW-28]
Revision of Class E Airspace; Hobbs,
NM

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action revises the Class
E airspace extending upward from 700
feet above ground level (AGL) at Hobbs,
NM. The development of a Global
Positioning System (GPS) standard
instrument approach procedure (SIAP)
to Runway (RWY) 30 at Lea County
Airport has made this action necessary.
This action is intended to provide
adequate Class E airspace to contain
instrument flight rule (IFR) operations
for aircraft executing the GPS SIAP to
RWY 30 at Lea County Airport, Hobbs,
NM.

EFFECTIVE DATE: 0901 U.T.C., August 15,
1996.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Operations Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 76193-0530, telephone 817—
222-5593.

SUPPLEMENTARY INFORMATION:
History

On November 22, 1995, a proposal to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) to revise
the Class E airspace at Hobbs, NM, was
published in the Federal Register (60
FR 57842). A GPS SIAP to RWY 30
developed for Lea County Airport,
Hobbs, NM, requires the revision of the
Class E airspace at this airport. The
proposal was to revise the controlled
airspace extending upward from 700
feet AGL to contain IFR operations in
controlled airspace during portions of
the terminal operation and while
transitioning between the enroute and
terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. However, the proposal was
published with an incorrect coordinate
for the location of the Lea County
Airport. The correct coordinates for the
airport should have been (Lat. 32°41'15"
N, long, 103°13'01" W). The description
of the Class E airspace in this rule has
been revised to reflect this change. The
FAA has determined that this is an
editorial change and will not increase
the scope of this rule. Except for non-
substantive, editorial changes, the rule
is adopted as proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace designations
for airspace areas extending upward
from 700 feet or more AGL are
published in Paragraph 6005 of FAA
Order 7400.9C dated August 17, 1995,
and effective September 16, 1995, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) amends the Class E airspace
located at Lea County Airport, Hobbs,
NM, to provide controlled airspace
extending upward from 700 feet AGL for
aircraft executing the GPS SIAP to RWY
30.
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The FAA has determined that this
regulation only involves an established
body of technical regulations that need
frequent and routine amendments to
keep them operationally current. It,
therefore—(1) is not a ““significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120;
E.O. 10854; 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 6005: Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW NM E5 Hobbs, NM [Revised]

Hobbs, Lea County Airport, NM

(Lat. 32°41'15" N., long. 103°13'01" W.)
Hobbs VORTAC

(Lat. 32°38'18" N., long. 103°16'10" W.)
Lea County ILS Localizer

(Lat. 32°41'39" N., long. 103°12'27" W.)

That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of Lea County Airport, and within 1.5
miles each side of the 043° radial of the
Hobbs VORTAC extending from the 6.7-mile
radius to 9.7 miles northeast of the airport,
and within 1.6 miles each side of the Lea
County ILS Localizer northeast course
extending from the 6.7-mile radius to 9.7
miles northeast of the airport, and within 1.6
miles each side of the ILS Localizer
southwest course extending from the 6.7-mile

radius to 10.6 miles southwest of the airport,
and within 1.5 miles each side of the 222°
radial of the Hobbs VORTAC extending from
the 6.7-mile radius to 10.6 miles southwest
of the airport, and 1.8-miles each side of the
125° bearing from the airport extending from
the 6.7-mile radius 9.1 miles southeast of the
airport.

* * * * *

Issued in Fort Worth, TX, on May 15, 1996.
Albert L. Viselli,
Acting Manager, Air Traffic Division,
Southwest Region.
[FR Doc. 96-13934 Filed 6-3-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 95-ASW-27]

Revision of Class E Airspace; Deming,
NM

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action revises the Class
E airspace extending upward from 700
feet above ground level (AGL) at
Deming, NM. The development of a
Global Positioning System (GPS)
standard instrument approach
procedure (SIAP) to Runway (RWY) 04
at Deming Municipal Airport has made
this action necessary. This action is
intended to provide adequate Class E
airspace to contain instrument flight
rule (IFR) operations for airspace
executing the GPS SIAP to RWY 04 at
Deming Municipal Airport, Deming,
NM.

EFFECTIVE DATE: 0901 U.T.C., August 15,
1996.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Operations Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 761930530, telephone 817—
222-5593.

SUPPLEMENTARY INFORMATION:
History

On November 22, 1995, a proposal to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) to revise
the Class E airspace at Deming, NM, was
published in the Federal Register (60
FR 57843). A GPS SIAP to RWY 04
developed for Deming Municipal
Airport, Deming, NM, requires the
revision of the Class E airspace at this
airport. The proposal was to revise the
controlled airspace extending upward
from 700 feet AGL to contain IFR
operations in controlled airspace during
portions of the terminal operation and
while transitioning between the enroute
and terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace designations
for airspace areas extending upward
from 700 feet or more AGL are
published in Paragraph 6005 of FAA
Order 7400.9c dated August 17, 1995,
and effective September 16, 1995, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) amends the Class E airspace
located at Deming Municipal Airport,
Deming, NM, to provide controlled
airspace extending upward from 700
feet AGL for aircraft executing the GPS
SIAP to RWY 04.

The FAA has determined that this
regulation only involves an established
body of technical regulations that need
frequent and routine amendments to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference,
Navigation (air).
Adoption of the Amendment
In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120;
E.O. 10854; 24 FR 9565, 3 CFR, 19591963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.
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§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 6005: Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW NM E5 Deming, NM [Revised]
Deming Municipal Airport, NM

(Lat. 32°15'44" N., long. 107°43'14" W.)
Deming VORTAC

(Lat. 32°16'33" N., long. 107°36'20" W.)

That airspace extending upward from 700
feet above the surface within a 6.8-mile
radius of Deming Municipal Airport, and
within 1.6 miles each side of the 081° radial
of the Deming VORTAC extending from the
6.8-mile radius to 12.3 miles east of the
airport, and within 1.8 miles each side of the
232° bearing from the airport extending from
the 6.8-mile radius to 8.2 miles southwest of
the airport.
* * * * *

Issued in Fort Worth, TX, on May 15, 1996.
Albert L. Viselli,
Acting Manager, Air Traffic Division,
Southwest Region.
[FR Doc. 96-13933 Filed 6-3-96; 8:45 a.m.]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 95-ASW-12]

Establishment of Class E Airspace;
Tallulah, LA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace extending upward from 700
feet above ground level (AGL) at
Tallulah, LA. The development of a
Global Positioning System (GPS)
standard instrument approach
procedure (SIAP) to Runway (RWY) 18
at Vicksburg/Tallulah Regional Airport
has made this action necessary. This
action is intended to provide adequate
Class E airspace to contain instrument
flight rule (IFR) operations for aircraft
executing the GPS SIAP to RWY 18 at
Vicksburg/Tallulah Regional Airport,
Tallulah, LA.

EFFECTIVE DATE: 0901 U.T.C., August 15,
1996.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Operations Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 76193-0530, telephone 817—
222-5593.

SUPPLEMENTARY INFORMATION:
History

On January 24, 1996, a proposal to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) to establish
the Class E airspace at Tallulah, LA, was
published in the Federal Register (61
FR 1863). A GPS SIAP to RWY 18
developed for Vicksburg/Tallulah
Regional Airport, Tallulah, LA, requires
the establishment of Class E airspace at
this airport. The proposal was to
establish controlled airspace extending
upward from 700 feet AGL to contain
IFR operations in controlled airspace
during portions of the terminal
operation and while transitioning
between the enroute and terminal
environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. The rule is adopted as
proposed.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace designations
for airspace areas extending upward
from 700 feet or more AGL are
published in Paragraph 6005 of FAA
Order 7400.9C dated August 17, 1995,
and effective September 16, 1995, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) amends the Class E airspace
located at Tallulah, LA, to provide
controlled airspace extending upward
from 700 feet AGL for aircraft executing
the GPS SIAP to RWY 18.

The FAA has determined that this
regulation only involves an established
body of technical regulations that need
frequent and routine amendments to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120;
E.O. 10854; 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 6005: Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW LA E5 Tallulah, LA [New]
Vicksburg/Tallulah Regional Airport, LA
(Lat. 32°21'06" N., long. 091°01'39" W.)
That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Vicksburg/Tallulah Regional
Airport excluding that airspace which
overlies the Vicksburg, MS, Class E area.
* * * * *
Issued in Fort Worth, TX, on May 15, 1996.
Albert L. Viselli,
Acting Manager, Air Traffic Division,
Southwest Region.
[FR Doc. 96-13932 Filed 6-3-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 95-ASW-13]

Revision of Class E Airspace; Santa
Fe, NM

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action revises the Class
E airspace extending upward from 700
feet above ground level (AGL) at Santa
Fe, NM. The development of a Global
Positioning System (GPS) Standard
Instrument Approach Procedure (SIAP)
to Runway (RWY) 28 at Santa Fe
Municipal Airport has made this action
necessary. This action is intended to
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provide adequate Class E airspace to
contain instrument flight rule (IFR)
operations for aircraft executing the GPS
SIAP to RWY 28 at Santa Fe Municipal
Airport, Santa Fe, NM.

EFFECTIVE DATE: 0901 U.T.C., August 15,
1996.

FOR FURTHER INFORMATION CONTACT:
Chuck Frankenfield, Operation Branch,
Air Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 761930530, telephone 817—
222-5591.

SUPPLEMENTARY INFORMATION:

History

On January 24, 1996, a proposal to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) to revise
the Class E airspace at Santa Fe, NM,
was published in the Federal Register
(61 FR 1862). A GPS SIAP to RWY 28
developed for Santa Fe Municipal
Airport, Santa Fe, NM, requires the
revision of the Class E airspace at this
airport. The proposal was to revise the
controlled airspace extending upward
from 700 feet AGL to contain IFR
operations in controlled airspace during
portions of the terminal operation and
while transitioning between the enroute
and terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. However, the proposal was
published with incorrect coordinates for
the location of the Santa Fe Municipal
Airport. The correct coordinates for the
airport should have been (Lat. 35°37'00"
N, long. 106°05'17" W). The description
of the Class E airspace in this rule has
been revised to reflect this change. The
FAA has determined that this is an
editorial change and will not increase
the scope of this rule. Except for the
non-substantive change just discussed,
the rule is adopted as proposed. The
coordinates for this airspace docket are
based on North American Datum 83.
Class E airspace designations for
airspace areas extending upward from
700 feet or more AGL are published in
Paragraph 6005 of FAA Order 7400.9C
dated August 17, 1995, and effective
September 16, 1995, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) amends the Class E airspace
located at Santa Fe Municipal Airport,

Santa Fee, NM, to provide controlling
airspace extending upward from 700
feet AGL for aircraft executing the GPS
SIAP to RWY 28.

The FAA has determined that this
regulation only involves an established
body of technical regulations that need
frequent and routine amendments to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120;
E.O. 10854; 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 6005: Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW NM E5 Santa Fe, NM [Revised]

Santa Fe County Municipal Airport, NM

(Lat. 35°37'00" N, long. 106°05'17" W)
Santa Fe VORTAC

(Lat. 35°32'26" N, long. 106°03'54" W)

That airspace extending upward from 700
feet above the surface within a 9.7-mile
radius of Santa Fe County Municipal Airport,
and within 8 miles east and 4 miles west of
the 165° radial of the Santa Fe VORTAC
extending from the 9.7-mile radius to 20.8
miles southeast of the airport and within 2
miles each side of the 112° radial from the
Santa Fe County Municipal Airport

extending from the 9.7-mile radius to 10.4
miles east of the airport.
* * * * *

Issued in Fort Worth, TX on May 15, 1996.
Albert L. Viselli,
Acting Manager, Air Traffic Division,
Southwest Region.
[FR Doc. 96-13931 Filed 6—-3-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 95-ASW-16]

Establishment of Class E Airspace;
Reserve, LA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace extending upward from 700
feet above ground level (AGL) at
Reserve, LA. The development of a
Global Positioning System (GPS)
Standard Instrument Approach
Procedure (SIAP) to Runway (RWY) 17
at Saint John The Baptist Parish Airport
has made this action necessary. This
action is intended to provide adequate
Class E airspace to contain instrument
flight rule (IFR) operations for aircraft
executing the GPS SIAP to RWY 17 at
Saint John The Baptist Parish Airport,
Reserve, LA.

EFFECTIVE DATE: 0901 U.T.C., August 15,
1996.

FOR FURTHER INFORMATION CONTACT:
Chuck Frankenfield, Operations Branch,
Air Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 76193-0530, telephone 817—
222-5591.

SUPPLEMENTARY INFORMATION:
History

On January 24, 1996, a proposal to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) to establish
Class E airspace at Reserve, LA, was
published in the Federal Register (61
FR 1861). A GPS SIAP to RWY 17
developed for Saint John The Baptist
Parish Airport, Reserve, LA, requires the
establishment of the Class E airspace at
this airport. The proposal was to
establish controlled airspace extending
upward from 700 feet AGL to contain
IFR operations in controlled airspace
during portions of the terminal
operation and while transitioning
between the enroute and terminal
environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
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No comments to the proposal were
received. Except for the non-substantive
change just discussed and editorial
changes, the rule is adopted as
proposed. However, the proposal was
published with an incorrect coordinates
for the location of the Saint John The
Baptist Parish Airport. The correct
coordinates for the airport should have
been (Lat. 30°05'21" N, long. 90°34'54"
W). The description of the Class E
airspace in this rule has been revised to
reflect this change. The FAA has
determined that this is an editorial
change and will not increase the scope
of this rule.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace designations
for airspace areas extending upward
from 700 feet or more AGL are
published in Paragraph 6005 of FAA
Order 7400.9C dated August 17, 1995,
and effective September 16, 1995, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) establishes Class E airspace
located at Saint John The Baptist Parish
Airport, Reserve, LA, to provide
controlled airspace extending upward
from 700 feet AGL for aircraft executing
the GPS SIAP to RWY 17.

The FAA has determined that this
regulation only involves an established
body of technical regulations that need
frequent and routine amendments to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120;
E.O. 10854; 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9C, Airspace
Designations and Reporting Points,
dated August 17, 1995, and effective
September 16, 1995, is amended as
follows:

Paragraph 6005: Class E Airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW LA E5 Reserve, LA [New]

Saint John The Baptist Parish Airport, LA
(Lat. 30°05'21" N. long. 090°34'54" W.)
That airspace extending upward from 700

feet above the surface within a 6.1-mile

radius of Saint John The Baptist Parish

Airport.

* * * * *

Issued in Fort Worth, TX, on May 15, 1996.

Albert L. Viselli,

Acting Manager, Air Traffic Division,

Southwest Region.

[FR Doc. 96-13924 Filed 6-3-96; 8:45 am]

BILLING CODE 4910-13-M

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 404
[Regulations No. 4]
RIN 0960-AE43

Federal Old-Age, Survivors and
Disability Insurance; Determining
Disability and Blindness; Extension of
Expiration Date for Musculoskeletal
System Listings

AGENCY: Social Security Administration.
ACTION: Final rule.

SUMMARY: The Social Security
Administration (SSA) issues listings of
impairments to evaluate disability and
blindness under the Social Security and
supplemental security income (SSI)
programs. This rule extends the
expiration date for the musculoskeletal
system listings. We have made no
revisions to the medical criteria in the
listings; they remain the same as they
now appear in the Code of Federal
Regulations. This extension will ensure
that we continue to have medical
evaluation criteria in the listings to
adjudicate claims for disability based on
musculoskeletal system impairments at

step three of our sequential evaluation
process.
EFFECTIVE DATE: This regulation is
effective June 4, 1996.
FOR FURTHER INFORMATION CONTACT:
Regarding this Federal Register
document—Richard M. Bresnick, Legal
Assistant, Division of Regulations and
Rulings, Social Security Administration,
6401 Security Boulevard, Baltimore, MD
21235, (410) 965-1758; regarding
eligibility or filing for benefits—our
national toll-free number, 1-800-772—
1213.
SUPPLEMENTARY INFORMATION: On
December 6, 1985, we published revised
listings, including the musculoskeletal
system listings (50 FR 50068), in parts
A and B of appendix 1 (Listing of
Impairments) to subpart P of part 404.
We use the listings at the third step of
the sequential evaluation process to
evaluate claims filed by adults and
children for benefits based on disability
and blindness under the Social Security
and SSI programs. The listings describe
impairments considered severe enough
to prevent a person from doing any
gainful activity, or, for an individual
under age 18 applying for SSI benefits
based on disability, from functioning
independently, appropriately, and
effectively in an age-appropriate
manner. We use the criteria in part A
mainly to evaluate impairments of
adults. We use the criteria in part B first
to evaluate impairments of individuals
under age 18. If those criteria do not
apply, we may use the criteria in part A.
When we published the revised
listings in 1985, we indicated that
medical advances in disability
evaluation and treatment and program
experience would require that the
listings be periodically reviewed and
updated. Accordingly, we established a
date of December 6, 1990, for the
musculoskeletal system listings in part
A, and December 6, 1993, for the
musculoskeletal system listings in part
B, on which the listings would no
longer be effective unless extended by
the Secretary of Health and Human
Services (the Secretary) or revised and
promulgated again. Under section 102 of
the Social Security Independence and
Program Improvements Act of 1994,
Public Law 103-296, this rulemaking
authority was transferred from the
Secretary to the Commissioner of Social
Security (the Commissioner).
Subsequently, we issued a final rule
on December 12, 1990 (55 FR 51100),
extending the expiration date of the
musculoskeletal system listings in part
A to June 6, 1992, and again on June 5,
1992 (57 FR 23946), extending that
expiration date to December 6, 1993.
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Thereafter, on December 6, 1993 (58 FR
64121), the expiration date of the
musculoskeletal system listings in both
parts A and B was extended, as were the
expiration dates for several other body
system listings. That rule provided that
the musculoskeletal system listings
would no longer be effective on June 6,
1996.

Also, we published a notice of
proposed rulemaking (NPRM) on
December 21, 1993 (58 FR 67574) that
included proposed revisions to these
listings. We will publish any changes to
the listings based on that NPRM in a
subsequent final rule.

In this final regulation, we are
extending for one year, to June 6, 1997,
the date on which the musculoskeletal
system listings will no longer be
effective. We believe that the
requirements in these listings are still
valid for our program purposes.
Specifically, if we find that an
individual has an impairment that
meets the statutory duration
requirement and also meets or is
equivalent in severity to an impairment
in the listings, we will find that the
individual is disabled without
completing the remaining steps of the
sequential evaluation process. We do
not use the listings to find that an
individual is not disabled. Individuals
whose impairments do not meet or
equal the criteria of the listings receive
individualized assessments at the
subsequent steps of the sequential
evaluation process.

Regulatory Procedures

Pursuant to section 702(a)(5) of the
Social Security Act, 42 U.S.C. 902(a)(5),
as amended by section 102 of Public
Law 103-296, SSA follows the
Administrative Procedure Act (APA)
rulemaking procedures specified in 5
U.S.C. 553 in the development of its
regulations. The APA provides
exceptions to its notice and public
comment procedures when an agency
finds there is good cause for dispensing
with such procedures on the basis that
they are impracticable, unnecessary, or
contrary to the public interest. We have
determined that, under 5 U.S.C.
553(b)(B), good cause exists for
dispensing with the notice and public
comment procedures in this case. Good
cause exists because this regulation only
extends the date on which the
musculoskeletal system listings will no
longer be effective. It makes no
substantive changes to the listings. The
current regulations expressly provide
that the listings may be extended, as
well as revised and promulgated again.
Therefore, opportunity for prior

comment is unnecessary, and we are
issuing this regulation as a final rule.

In addition, we find good cause for
dispensing with the 30-day delay in the
effective date of a substantive rule,
provided for by 5 U.S.C. 553(d). As
explained above, we are not making any
substantive changes in the listings.
However, without an extension of the
expiration date for the musculoskeletal
system listings, we will lack regulatory
guidelines for assessing musculoskeletal
system impairments at the third step of
the sequential evaluation processes after
the current expiration date of the
listings. In order to ensure that we
continue to have regulatory criteria for
assessing these impairments under the
listings, we find that it is in the public
interest to make this rule effective upon
publication.

Executive Order 12866

We have consulted with the Office of
Management and Budget (OMB) and
determined that this rule does not meet
the criteria for a significant regulatory
action under Executive Order 12866.
Thus, it was not subject to OMB review.

Regulatory Flexibility Act

We certify that this regulation will not
have a significant economic impact on
a substantial number of small entities.
Therefore, a regulatory flexibility
analysis as provided in Public Law 96—
354, the Regulatory Flexibility Act, is
not required.

Paperwork Reduction Act

This regulation imposes no reporting/
recordkeeping requirements
necessitating clearance by OMB.

(Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security-
Disability Insurance; 96.002, Social Security-
Retirement Insurance; 96.004, Social
Security-Survivors Insurance; 96.006,
Supplemental Security Income)

List of Subjects in 20 CFR Part 404

Administrative practice and
procedure, Blind, Disability benefits,
Old-Age, Survivors and Disability
Insurance, Reporting and recordkeeping
requirements, Social Security.

Dated: May 20, 1996.
Shirley S. Chater,
Commissioner of Social Security.

For the reasons set forth in the
preamble, part 404, subpart P, chapter
111 of title 20 of the Code of Federal
Regulations is amended as set forth
below.

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950— )

Subpart P—[Amended]

1. The authority citation for subpart P
of part 404 continues to read as follows:
Authority: Secs. 202, 205(a), (b), and (d)—

(h), 216(i), 221(a) and (i), 222(c), 223, 225,
and 702(a)(5) of the Social Security Act (42
U.S.C. 402, 405(a), (b), and (d)—(h), 416(i),
421(a) and (i), 422(c), 423, 425, and
902(a)(5)).

2. Appendix 1 to subpart P of part 404
is amended by revising item 2 of the
introductory text before part A to read
as follows:

Appendix 1to Subpart P—Listing of
Impairments
* * * * *

2. Musculoskeletal System (1.00 and
101.00): June 6, 1997.
* * * * *
[FR Doc. 96-13882 Filed 6-3—96; 8:45 am]
BILLING CODE 4190-29-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 14

Advisory Committee; Change of Name
and Function

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
standing advisory committees’
regulations to change the name and the
function of the Fertility and Maternal
Health Drugs Advisory Committee. This
action is being taken to more accurately
describe this committee.

EFFECTIVE DATE: June 4, 1996.

FOR FURTHER INFORMATION CONTACT:
Donna M. Combs, Committee
Management Office (HFA-306), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-443—
2765.

SUPPLEMENTARY INFORMATION: FDA is
announcing that the name of the
Fertility and Maternal Health Drugs
Advisory Committee has been changed.
After reestablishment of this committee,
on March 23, 1978, the agency decided
that the name *“‘Advisory Committee for
Reproductive Health Drugs” would
more accurately describe the subject
areas for which the committee is
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responsible. The mandate of the
committee has expanded significantly in
recent years to include drugs for
menopausal women and drugs used in
the practice of andrology. The change is
consistent with the growing use of this
term by specialists in the field of
reproductive health, which includes
obstetrics, gynecology, endocrinology,
andrology, epidemiology, and related
specialties. The committee reviews and
evaluates data on the safety and
effectiveness of marketed and
investigational human drugs for use in
the practice of obstetrics, gynecology,
and related specialties.

The Fertility and Maternal Health
Drugs Advisory Committee’s name was
changed in the charter renewal dated
March 23, 1996. In this document, FDA
is hereby formally changing the name
and the function of the committee by
revising 21 CFR 14.100(c)(9).

Publication of this final rule
constitutes a final action on this change
under the Administrative Procedure
Act. Under 5 U.S.C. 553(b)(3)(B) and (d)
and 21 CFR 10.40(d) and (e), the agency
finds good cause to dispense with notice
and public procedure and to proceed to
an immediately effective regulation.
Such notice and procedures are
unnecessary and are not in the public
interest, because the final rule is merely
a clarifying amendment to existing
regulations and when effective will
reflect the current committee charter.

List of Subjects in 21 CFR Part 14

Administrative practice and
procedure, Advisory committees, Color
additives, Drugs, Radiation protection.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 14 is
amended as follows:

PART 14—PUBLIC HEARING BEFORE
A PUBLIC ADVISORY COMMITTEE

1. The authority citation for 21 CFR
part 14 continues to read as follows:

Authority: Secs. 201-903 of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C.
321-394; 21 U.S.C. 41-50, 141-149, 467f,
679, 821, 1034; secs. 2, 351, 354, 361 of the
Public Health Service Act (42 U.S.C. 201,
262, 263b, 264); secs. 2-12 of the Fair
Packaging and Labeling Act (15 U.S.C. 1451—
1461); 5 U.S.C. App. 2; 28 U.S.C. 2112.

2. Section 14.100 is amended by
revising the heading of paragraph (c)(9)
and paragraph (c)(9)(ii) to read as
follows:

§14.100 List of standing advisory
committees.
* * * * *

C)* * *

(9) Advisory Committee for
Reproductive Health Drugs.
* *

(ii) Function: Reviews and evaluates
data on the safety and effectiveness of
marketed and investigational human
drugs for use in the practice of
obstetrics, gynecology, and related
specialties.

* * * * *

* * *

Dated: May 28, 1996.
Michael A. Friedman,
Deputy Commissioner for Operations.
[FR Doc. 96-13978 Filed 6—3-96; 8:45 am]
BILLING CODE 4160-01-F

21 CFR Part 14
Standing Advisory Committees;
Change of Name and Function

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
standing advisory committees’
regulations to change the name and the
function of the Generic Drugs Advisory
Committee to the Advisory Committee
for Pharmaceutical Science. This action
is being taken to more accurately
describe this committee.

EFFECTIVE DATE: June 4, 1996.

FOR FURTHER INFORMATION CONTACT:
Donna M. Combs, Committee
Management Office (HFA-306), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-443—
2765.

SUPPLEMENTARY INFORMATION: FDA is
announcing that the name of the
Generic Drugs Advisory Committee has
been changed. After establishment of
this committee, on January 22, 1990, the
agency decided that the name
“Advisory Committee for
Pharmaceutical Science’” would more
accurately describe the committee. The
Committee reviews primary scientific
issues dealing with pharmaceutical
science including testing, research,
biopharmaceutics, pharmacology, and
new chemistry. The Committee also
gives advice on scientific and technical
issues concerning the safety and
effectiveness of human generic drug
products for use in the treatment of a
broad spectrum of human diseases.
Therefore, the agency feels the name
change will more accurately describe
this Committee to the public. In the
Federal Register of February 21, 1996
(61 FR 6644 at 6645), FDA published a
notice that indicated that the name of

the Generic Drugs Advisory Committee
had been changed in the charter renewal
dated January 22, 1996. In this
document, FDA is hereby formally
changing the name and function of the
committee by revising 21 CFR
14.100(c)(16).

Publication of this final rule
constitutes a final action on this change
under the Administrative Procedure
Act. Under 5 U.S.C. 553(b)(3)(B) and (d)
and under 21 CFR 10.40(d) and (e), the
agency finds good cause to dispense
with notice and public procedure, and
to proceed to an immediately effective
regulation. Such notice and procedures
are unnecessary and are not in the
public interest, because the final rule is
merely a clarifying amendment to
existing regulations and when effective
will reflect the current committee
charter.

List of Subjects in 21 CFR Part 14

Administrative practice and
procedure, Advisory committees, Color
additives, Drugs, Radiation protection.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 14 is
amended as follows:

PART 14—PUBLIC HEARING BEFORE
A PUBLIC ADVISORY COMMITTEE

1. The authority citation for 21 CFR
part 14 continues to read as follows:

Authority: Secs. 201-903 of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C.
321-394; 21 U.S.C. 41-50, 141-149, 467f,
679, 821, 1034; secs. 2, 351, 354, 361 of the
Public Health Service Act (42 U.S.C. 201,
262, 263b, 264); secs. 2-12 of the Fair
Packaging and Labeling Act (15 U.S.C. 1451
1461); 5 U.S.C. App. 2; 28 U.S.C. 2112.

2. Section 14.100 is amended by
revising the heading for paragraph
(c)(16) and paragraph (c)(16)(ii) to read
as follows:

§14.100 List of standing advisory
committees.
* * * * *

(C) * * *
(16) Advisory Committee for
Pharmaceutical Science.

* * * * *

(ii) Function: Gives advice on
scientific and technical issues
concerning the safety and effectiveness
of human generic drug products for use
in the treatment of a broad spectrum of
human diseases.

* * * * *
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Dated: May 28, 1996.
Michael A. Friedman,
Deputy Commissioner for Operations.
[FR Doc. 96-13979 Filed 6-3-96; 8:45 am]
BILLING CODE 4160-01-F

21 CFR Part 177
[Docket No. 94F-0022]

Indirect Food Additives: Polymers

AGENCY: Food and Drug Administration,
HHS

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of petroleum hydrocarbon
resins (cyclopentadiene-type),
hydrogenated, as an adjuvant in the
manufacture of polypropylene
homopolymer films and copolymer
films of propylene and ethylene
containing not less than 94 weight
percent propylene for use in contact
with fatty and alcoholic foods. This
action responds to a petition filed by
Exxon Chemical Co. The agency is also
correcting a technical error in the
current listing for petroleum
hydrocarbon resins.

DATES: Effective June 4, 1996; written
objections and requests for a hearing by
July 5, 1996.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA—
305), Food and Drug Administration,
12420 Parklawn Dr., rm. 1-23,
Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Julius Smith, Center for Food Safety and
Applied Nutrition (HFS-216), Food and
Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202—418-3091.
SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
March 10, 1994 (59 FR 11278), FDA
announced that a petition (FAP 4B4411)
had been filed by Exxon Chemical Co.,
P.O. Box 241, Baton Rouge, LA 70821.
(The address of the petitioner has been
changed to P.O. Box 5200, Baytown, TX
77522-5200.) The petition proposed to
amend the food additive regulations in
§177.1520 Olefin polymers (21 CFR
177.1520) to provide for the safe use of
hydrogenated cyclodiene resins as a
component of polypropylene
homopolymer or a copolymer of
propylene and ethylene containing not
less than 94 weight percent propylene
for use in contact with food.

In its evaluation of this additive, FDA
has determined that the additive is more
accurately described as petroleum
hydrocarbon resins (cyclopentadiene-

type), hydrogenated, and is approved for
other food additive uses under this
name in §177.1520. Therefore, the
additive will be identified with this
name in the remainder of this
document. The agency has also
reviewed the safety of the additive and
the chemical impurities that may be
present in the additive resulting from its
manufacturing process. Although the
additive itself has not been shown to
cause cancer, it may contain minute
amounts of polynuclear aromatic
hydrocarbons (PAH’s), carcinogenic
impurities resulting from the
manufacture of the additive. Residual
amounts of reactants, manufacturing
aids, and their constituent impurities,
such as polynuclear aromatic
hydrocarbons in this instance, are
commonly found as contaminants in
chemical products, including food
additives.

I. Determination of Safety

Under the so-called “‘general safety
clause” of the Federal Food, Drug, and
Cosmetic Act (the act) (21 U.S.C.
348(c)(3)(A), a food additive cannot be
approved for a particular use unless a
fair evaluation of the evidence
establishes that the additive is safe for
that use. FDA'’s food additive
regulations (21 CFR 170.3(i)) define safe
as ‘“‘a reasonable certainty in the minds
of competent scientists that the
substance is not harmful under the
intended conditions of use.”

The anticancer or Delaney clause of
the act provides that no food additive
shall be deemed safe if it is found to
induce cancer when ingested by man or
animal. Importantly, however, the
Delaney clause applies to the additive
itself and not to impurities in the
additive. That is, where an additive
itself has not been shown to cause
cancer, but contains a carcinogenic
impurity, the additive is properly
evaluated under the general safety
clause using risk assessment procedures
to determine whether there is a
reasonable certainty that no harm will
result from the proposed use of the
additive. (Scott v. FDA, 728 F.2d 322
(6th Cir. 1984).)

11. Safety of Petitioned Use of the
Additive

FDA estimates that the petitioned use
of the additive, petroleum hydrocarbon
resins (cyclopentadiene-type),
hydrogenated, will result in levels of
exposure to the additive no greater than
0.77 parts per million (ppm) in the daily
diet (Ref. 1).

FDA does not ordinarily consider
chronic toxicological studies to be
necessary to determine the safety of an

additive whose use will result in such
low exposure levels (Ref. 2), and the
agency has not required such testing
here. However, the agency has reviewed
the available toxicological data from
acute toxicity and subchronic studies on
the additive. No adverse effects were
reported in these studies.

FDA has evaluated the safety of this
additive under the general safety clause,
considering all available data and using
risk assessment procedures to estimate
the upper-bound limit of lifetime
human risk presented by polynuclear
aromatic hydrocarbons that may be
present as impurities in the additive.
This risk evaluation of polynuclear
aromatic hydrocarbons has two aspects:
(1) Assessment of the worse-case
exposure to the impurity from the
proposed use of the additive; and (2)
extrapolation of the risk observed in the
animal bioassays to the conditions of
probable exposure to humans.

A. Polynuclear Aromatic Hydrocarbons

FDA has estimated the hypothetical
worst-case exposure to polynuclear
aromatic hydrocarbons (PAH’s) from the
petitioned uses of the additive to be 0.3
nanograms per person per day (ng/
person/day), based on a PAH dietary
concentration of 4.9 parts per trillion
and a daily diet of 3 kilograms of food
per person per day (Ref. 1).

PAH’s occur as a mixture of
compounds; the toxicity of these
compounds varies, and some members
of the family have been shown to be
carcinogenic in animal studies. For this
risk estimate, FDA has made the “worst-
case’’ assumption that the PAH’s in the
additive consist entirely of
benzo[a]pyrene, the member of the PAH
family which current data indicate to be
one of the more potent carcinogens.

Therefore, the agency used data from
a carcinogenesis bioassay on
benzo[a]pyrene, conducted by H. Brune
et al., to estimate the upper-bound limit
of lifetime human risk from exposure to
this chemical resulting from the
proposed use of petroleum hydrocarbon
resins (cyclopentadiene-type),
hydrogenated (Ref. 3). The results of the
bioassay on benzo[a]pyrene
demonstrated that the material was
carcinogenic for Sprague-Dawley rats
under the conditions of the study. The
test material induced treatment-related
benign forestomach tumors or
esophageal tumors in male rats.

Based on a potential exposure of 0.3
ng/person/day, FDA estimates that the
upper-bound limit of lifetime human
risk from the potential exposure to
PAH’s from the use of the subject
additive is 8.8 x 10-9, or less than 1 in
100 million (Ref. 4). Because of
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numerous conservative assumptions
used in calculating the exposure
estimate and the carcinogenic potency
of PAH’s in the additive, the actual
lifetime averaged individual exposure to
PAH’s is expected to be substantially
less than the potential exposure, and
therefore, the upper-bound limit of
human risk would be less. Thus, the
agency concludes that there is a
reasonable certainty of no harm from the
exposure to PAH’s that might result
from the proposed use of the additive.

B. Need for Specifications

The agency has also considered
whether a specification is necessary to
control the amount of PAH’s present as
impurities in the additive. The agency
finds that a specification is not
necessary for the following reasons: (1)
Because of the low level at which PAH’s
may be expected to remain as impurities
following production of the additive,
the agency would not expect these
impurities to become components of
food at other than extremely low levels;
and (2) the upper-bound limit of
lifetime human risk from exposure to
the PAH’s, even under worst-case
assumptions, is very low, less than 1 in
100 million.

I11. Conclusion on Safety

FDA has evaluated the data in the
petition and other relevant material and
concludes that the proposed uses of the
additive in polypropylene
homopolymer films and propylene/
ethylene copolymer films in contact
with fatty and alcoholic foods are safe.
The agency also concludes that the
additive will have its intended technical
effect. The agency is also amending the
current listing for the additive to correct
a technical error by changing ‘““cubic
centimeters” to read “‘centipoise.”
Therefore, 8177.1520 should be
amended as set forth below.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in 21 CFR
171.1(h), the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

IVV. Environmental Impact

In the notice of filing for this petition
that published in the Federal Register of
March 10, 1994 (59 FR 11278), FDA
gave interested parties an opportunity to
submit comments on the petitioner’s
environmental assessment by April 11,
1994, to the Dockets Management
Branch (address above). FDA received
no comments in response to that notice.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

V. References

The following references have been
placed on display in the Dockets
Management Branch (address above)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Memorandum from the Chemistry
Review Branch, FDA, to the Indirect
Additives Branch, FDA, concerning “FAP
4B4411 (MATS 754 M2.1): Hydrogenated
Cyclodiene Resins—Use in Polypropylene
Films in Contact With Fatty and Alcoholic
Food—Exxon Chemical Co.—Submission of
1/3/94,” dated June 8, 1994.

2. Kokoski, C. J., “Regulatory Food
Additive Toxicology,” in Chemical Safety
Regulation and Compliance, edited by F.
Homburger, J. K. Marquis, and S. Karger,
New York, NY, pp. 24 to 33, 1985.

3. Brune, H., R. P. Deutsch-Wenzel, M.
Habs, S. lvankovis, and D. Schmahl,
“Investigation of the Tumorigenic Response
to Benzo(a)pyrene in Aqueous Caffeine
Solution Applied Orally to Sprague-Dawley
Rats,” Journal of Cancer Research and
Clinical Oncology, 102:153 to 157, 1981.

4. Memorandum from the Indirect
Additives Branch, FDA, to the Executive
Secretary, Quantitative Risk Assessment
Committee, FDA, concerning, ‘“‘Estimation of
the Upper Bound Lifetime Risk from
Polynuclear Aromatic Hydrocarbons (PAH’s)
in Hydrogenated Cyclodiene Resin, the
subject of Food Additive Petition No. 4B4411
(Exxon Chemical Co.),” dated May 11, 1995.

V1. Objections

Any person who will be adversely
affected by this regulation may at any
time on or before July 5, 1996, file with

the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 177

Food additives, Food packaging.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 177 is
amended as follows:

PART 177—INDIRECT FOOD
ADDITIVES: POLYMERS

1. The authority citation for 21 CFR
part 177 continues to read as follows:

Authority: Sec. 201, 402, 409, 721 of the
Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321, 342, 348, 379e.)

2. Section 177.1520 is amended in the
table in paragraph (b) for the item
“Petroleum hydrocarbon resins
(cyclopentadiene-type) * * *”” under the
heading ““Substance” by removing the
phrase “‘cubic centimeters’ and
replacing it with “centipoise” and
under the heading ‘““Limitations” by
revising the entry to read as follows:

§177.1520 Olefin polymers.

* * * * *

(b)***
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Substance

Limitations

* *

Petroleum hydrocarbon resins (cyclopentadiene-type) * * *

* *

* *

For use only as an adjuvant at levels not to exceed 30 percent by weight

in blends with: (1) Polypropylene complying with paragraph (c), item 1.1
of this section, or (2) a copolymer of propylene and ethylene containing
not less than 94 weight percent propylene and complying with paragraph
(c), item 3.2 of this section. The average thickness of the food-contact
film is not to exceed 0.1 millimeter (0.004 inch). The finished polymer
may be used in contact with (1) Food types |, Il, IV-B, VI-A, VI-B, VII-
B, and VIII identified in Table 1 of §176.170(c) of this chapter and under
conditions of use C through G described in Table 2 of §176.170(c) of
this chapter; and (2) food types Ill, IV-A, V, VI-C, VII-A, and IX identi-
fied in Table 1 of §176.170(c) of this chapter and under conditions of

use D through G described in Table 2 of §176.170(c) of this chapter.

*

* * * * *

Dated: May 29, 1996.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 96-13983 Filed 6-3-96; 8:45 am]
BILLING CODE 4160-01-F

21 CFR Part 178

[Docket No. 93F-0136]

Indirect Food Additives: Adjuvants,
Production Aids, and Sanitizers

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of an aqueous solution of
hydrogen peroxide, acetic acid,
peroxyacetic acid, octanoic acid,
peroxyoctanoic acid, sodium 1-
octanesulfonate, and 1-
hydroxyethylidene-1,1-diphosphonic
acid as a sanitizing solution for use on
food processing equipment and utensils,
including food-contact surfaces in
public eating places. This action
responds to a petition filed by Ecolab,
Inc.

DATES: Effective June 4, 1996; written
objections and requests for a hearing by
July 5, 1996.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA—
305), Food and Drug Administration,
12420 Parklawn Dr., rm. 1-23,
Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Mitchell A. Cheeseman, Center for Food
Safety and Applied Nutrition (HFS—
217), Food and Drug Administration,

200 C St. SW., Washington, DC 20204,
202-418-3083.

SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
May 17, 1993 (58 FR 28882), FDA
announced that a food additive petition
(FAP 3B4371) had been filed by Ecolab,
Inc., 840 Sibley Memorial Hwy., St.
Paul, MN 55118. The petition proposed
to amend the food additive regulations
in §178.1010 Sanitizing solutions (21
CFR 178.1010) to provide for the safe
use of an aqueous solution of hydrogen
peroxide, acetic acid, peroxyacetic acid,
octanoic acid, peroxyoctanoic acid,
sodium 1-octanesulfonate, and
hydroxyethylene diphosphonic acid as a
sanitizing solution for use on food
processing equipment and utensils,
including food-contact surfaces in
public eating places.

While the agency used the term
hydroxyethylene diphosphonic acid in
the notice of filing, the agency has
determined that a more specific and
therefore more appropriate name for the
substance is 1-hydroxyethylidene-1,1-
diphosphonic acid. This more specific
name will be used in the remainder of
this document and in the regulation.

I. Safety and Functional Effect of
Petitioned Use of the Additive

Sanitizing solutions are mixtures of
chemicals that function together to
sanitize food-contact surfaces and are
regulated as such. Each listed
component in a sanitizing solution has
a functional effect; however, the agency
evaluates data on the antimicrobial
efficacy of the entire sanitizing solution.
In addition, FDA regulations require
that food-contact surface sanitizing
solutions be labeled in accordance with
the Federal Insecticide, Fungicide, and
Rodenticide Act (§178.1010(d)). The
subject sanitizing solution is an aqueous
solution of hydrogen peroxide, acetic

acid, peroxyacetic acid, octanoic acid,
peroxyoctanoic acid, sodium 1-
octanesulfonate, and 1-
hydroxyethylidene-1,1-diphosphonic
acid. The functions of these components
and the basis for FDA’s determination of
the safety of these components in the
subject sanitizing solution are described
below.

A. Hydrogen Peroxide

Hydrogen peroxide functions as an
antimicrobial agent in the subject
sanitizing solution. Hydrogen peroxide
is permitted as an ingredient in
sanitizing solutions under
§178.1010(b)(30) and (b)(38), and it is
affirmed as generally recognized as safe
(GRAS) for use in food with specific
limitations under 21 CFR 184.1366. On
the basis of the data submitted in
support of the already-regulated uses of
hydrogen peroxide and the data
contained in the food additive petition
submitted in support of this sanitizing
solution, FDA finds that the use of
hydrogen peroxide in the subject
sanitizing solution is safe (Refs. 1 and
2).

B. Acetic Acid

Acetic acid functions as an acidifier
in the subject sanitizing solution. Acetic
acid is permitted as as ingredient in
sanitizing solutions under
§178.1010(b)(30) and (b)(38), and it is
affirmed as GRAS for use in food under
21 CFR 184.1005. On the basis of the
data submitted in support of the
already-regulated uses of acetic acid and
the data contained in the food additive
petition submitted in support of this
sanitizing solution, FDA finds that the
use of acetic acid in the subject
sanitizing solution is safe (Refs. 1 and
2).



28052

Federal Register / Vol. 61, No. 108 / Tuesday, June 4, 1996 / Rules and Regulations

C. Peroxyacetic Acid

Peroxyacetic acid (POA) functions as
an antimicrobial agent in the subject
sanitizing solution. POA is permitted as
an ingredient in sanitizing solutions
under §178.1010(b)(30) and (b)(38). On
the basis of the data submitted in
support of the already-regulated uses of
POA and the data contained in the food
additive petition submitted in support
of this sanitizing solution, FDA finds
that the use of POA in the subject
sanitizing solution is safe (Refs. 1 and
2).

D. Octanoic Acid

Octanoic acid functions as a synergist
in the subject sanitizing solution.
Octanoic acid is permitted as an
ingredient in sanitizing solutions under
§178.1010(b)(27), (b)(35), (b)(36), and
(b)(39), and it is approved for direct use
in food under 21 CFR 172.860 (caprylic
acid). On the basis of the data submitted
in support of the already-regulated uses
of octanoic acid and the data contained
in the food additive petition submitted
in support of this sanitizing solution,
FDA finds that the use of octanoic acid
in the subject sanitizing solution is safe
(Refs. 1 and 2).

E. Peroxyoctanoic Acid

Peroxyoctanoic acid (POOA) is a by-
product of hydrogen peroxide and
octanoic acid. Because of the highly
reactive nature of POOA, the actual
dietary concentration of POOA is likely
to be close to zero. Based on the likely
dietary concentration and information
submitted in the petition, FDA finds
that the use of POOA in the subject
sanitizing solution is safe (Refs. 1 and
2).

F. Sodium 1-Octanesulfonate

Sodium 1-octanesulfonate (SOS)
functions as a surfactant in the subject
sanitizing solution. SOS is permitted as
as ingredient in sanitizing solutions
under §178.1010(b)(27) and (b)(42). On
the basis of the data submitted in
support of the already-regulated uses of
SOS and the data contained in the food
additive petition submitted in support
of this sanitizing solution, FDA finds
that the use of SOS in the subject
sanitizing solution is safe (Refs. 1 and
2).

G. 1-Hydroxyethylidene-1,1-
Diphosphonic Acid

1-Hydroxyethylidene-1,1-
diphosphonic acid functions as a
stabilizer in the subject sanitizing
solution. 1-Hydroxyethylidene-1,1-
diphosphonic acid is permitted as as
ingredient in sanitizing solutions under
§178.1010(b)(30). On the basis of the

data submitted in support of this
regulated use of 1-hydroxyethylidene-
1,1-diphosphonic acid and the data
contained in the food additive petition
submitted in support of this sanitizing
solution, FDA finds that the use of 1-
hydroxyethylidene-1,1-diphosphonic
acid in the subject sanitizing solution is
safe (Refs. 1 and 2).

H. Conclusion on Safety

As discussed above, FDA has
evaluated data on the antimicrobial
efficacy of the entire sanitizing solution
and data in the petition and other
relevant materials on the safety of each
of the components of the sanitizing
solution. On the basis of this evaluation,
the agency concludes that these data
and materials establish the safety and
efficacy of the additive for use as a
sanitizing solution on food-processing
equipment and utensils, including food-
contact surfaces in public eating places,
and that the regulations should be
amended in §178.1010 as set forth
below.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in 21 CFR
171.1(h), the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

Il. Environmental Impact

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

I11. References

The following references have been
placed on display in the Dockets
Management Branch (address above)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Memorandum entitled *‘Safety Review of
Hydrogen Peroxide, Acetic Acid,
Peroxyacetic Acid, Octanoic Acid,
Peroxyoctanoic Acid, Sodium 1-
Octanesulfonate, and Hydroxyethylidene

Diphosphonic Acid as Sanitizer
Components,” dated June 12, 1995.

2. Memorandum entitled “FAP 3B4371
(MATS #704 M2.1): KX-6094 - Sanitizer
Formulation Consisting of Hydrogen
Peroxide, Octanoic Acid, Peroxyoctanoic
Acid, Sodium 1-Octanesulfonate, and 1-
Hydroxyethylidene-1,1-Diphosphonic Acid.
Klenzade submission of 3/9/93,” dated
October 20, 1993.

IV. Filing of Objections

Any person who will be adversely
affected by this regulation may at any
time on or before July 5, 1996, file with
the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 178

Food additives, Food packaging.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR part 178 is
amended as follows:

PART 178—INDIRECT FOOD
ADDITIVES: ADJUVANTS,
PRODUCTION AIDS, AND SANITIZERS

1. The authority citation for 21 CFR
part 178 continues to read as follows:

Authority: Secs. 201, 402, 409, 721 of the
Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321, 342, 348, 379%).

2. Section 178.1010 is amended by
adding new paragraphs (b)(45) and
(c)(39) to read as follows:
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§178.1010 Sanitizing solutions.

* * * * *

(b) *  x  x

(45) An aqueous solution of hydrogen
peroxide, acetic acid, peroxyacetic acid,
octanoic acid, peroxyoctanoic acid,
sodium 1-octanesulfonate, and 1-
hydroxyethylidene-1,1-diphosphonic
acid. In addition to use on food-
processing equipment and utensils, this
solution may be used on food-contact
surfaces in public eating places, subject
to the limitations in paragraph (c)(39) of
this section.
* * * * *

C * * *

(39)(i) The solution identified in
paragraph (b)(45) of this section, when
used on food processing equipment and
utensils, including dairy and beverage-
processing equipment but excluding
food-contact surfaces in public eating
places and dairy and beverage
containers, shall provide when ready for
use at least 72 parts per million and not
more than 216 parts per million of
hydrogen peroxide; at least 46 parts per
million and not more than 138 parts per
million of peroxyacetic acid; at least 40
parts per million and not more than 122
parts per million of octanoic acid
(including peroxyoctanoic acid); at least
281 parts per million and not more than
686 parts per million of acetic acid; at
least 7 parts per million and not more
than 34 parts per million of 1-
hydroxyethylidene-1,1-diphosphonic
acid; and at least 36 parts per million
and not more than 109 parts per million
of sodium 1-octanesulfonate.

(ii) The solution identified in
paragraph (b)(45) of this section, when
used on food-contact equipment and
utensils in warewashing machines,
including warewashing machines in
public eating places, at temperatures no
less than 120 °F (49 °C) shall provide
when ready for use at least 30 parts per
million and not more than 91 parts per
million of hydrogen peroxide; at least 19
parts per million and not more than 58
parts per million of peroxyacetic acid; at
least 17 parts per million and not more
than 52 parts per million of octanoic
acid (including peroxyoctanoic acid); at
least 119 parts per million and not more
than 290 parts per million of acetic acid;
at least 3 parts per million and not more
than 14 parts per million of 1-
hydroxyethylidene-1,1-diphosphonic
acid; and at least 15 parts per million
and not more than 46 parts per million
of sodium 1-octanesulfonate.

(iii) The solution identified in
paragraph (b)(45) of this section, when
used on dairy or beverage containers,
shall provide when ready for use at least
36 parts per million and not more than

108 parts per million of hydrogen
peroxide; at least 23 parts per million
and not more than 69 parts per million
of peroxyacetic acid; at least 20 parts
per million and not more than 61 parts
per million of octanoic acid (including
peroxyoctanoic acid); at least 140 parts
per million and not more than 343 parts
per million of acetic acid; at least 3 parts
per million and not more than 17 parts
per million of 1-hydroxyethylidene-1,1-
diphosphonic acid; and at least 18 parts
per million and not more than 55 parts
per million of sodium 1-
octanesulfonate.

* * * * *

Dated: May 24, 1996.
Fred R. Shank,

Director, Center for Food Safety and Applied
Nutrition.

[FR Doc. 96-13982 Filed 6—3-96; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 40 and 48
[TD 8659]

RIN 1545-AR92

Gasoline and Diesel Fuel Excise Tax;
Registration Requirements; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to final regulations.

SUMMARY: This document contains
corrections to final regulations [TD
8659] which were published in the
Federal Register for Thursday, March
14, 1996 (61 FR 10450). The final
regulations relate to the taxes on
gasoline and diesel fuel reflecting and
implementing certain changes made by
the Omnibus Budget Reconciliation Act
of 1993.

EFFECTIVE DATE: March 14, 1996.

FOR FURTHER INFORMATION CONTACT:
Frank Boland (202) 622—-3130 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:
Background

The final regulations that are subject
to these corrections are under sections
4081 and 4101 of the Internal Revenue
Code.

Need for Correction

As published, [TD 8659] contains
errors that are in need of clarification.

Correction of Publication

Accordingly, the publication of final
regulations which are the subject of FR
Doc. 96-5586 is corrected as follows:

§48.4101-1 [Corrected]

On page 10460, column 2, paragraph
(H(3)(ii)(D), lines 4 and 5 are corrected
by merging the two lines to read
“paragraph (j) of this section, without
regard to”.

Cynthia E. Grigsby,

Chief, Regulations Unit, Assistant Chief
Counsel (Corporate).

[FR Doc. 96-13721 Filed 6—3-96; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1952
[Docket No. T-015A]

North Carolina State Plan: Approval of
Revised Compliance Staffing
Benchmarks

AGENCY: Department of Labor,
Occupational Safety and Health
Administration (OSHA).

ACTION: Approval of revised State
compliance staffing benchmarks.

SUMMARY: This document amends
Subpart | of 29 CFR 1952 to reflect the
Assistant Secretary’s decision to
approve revised compliance staffing
benchmarks of 64 safety inspectors and
50 industrial hygienists for the North
Carolina State plan.

EFFECTIVE DATE: June 4, 1996.

FOR FURTHER INFORMATION CONTACT:
Anne Cyr, Acting Director, Office of
Information and Consumer Affairs,
Occupational Safety and Health
Administration, U.S. Department of
Labor, Room N-3637, 200 Constitution
Avenue, N.W., Washington, D.C. 20210,
(202) 219-8148.

SUPPLEMENTARY INFORMATION:
Background

Section 18 of the Occupational Safety
and Health Act of 1970 (“‘the Act,” 29
U.S.C. 651 et seq.) provides that States
which desire to assume responsibility
for developing and enforcing
occupational safety and health
standards may do so by submitting, and
obtaining Federal approval of, a State
plan. Section 18(c) of the Act sets forth
the statutory criteria for plan approval,
and among these criteria is the
requirement that the State’s plan
provide satisfactory assurances that the
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state agency or agencies responsible for
implementing the plan have “* * * the
qualified personnel necessary for the
enforcement of * * * standards,’” 29
U.S.C. 667(c)(4).

A 1978 decision of the U.S. Court of
Appeals and the resultant implementing
order issued by the U.S. District Court
for the District of Columbia (AFL-CIO v.
Marshall, C.A. No. 74—406) interpreted
this provision of the Act to require
States operating approved State plans to
have sufficient compliance personnel
necessary to assure a “‘fully effective”
enforcement effort. The Assistant
Secretary of Labor for Occupational
Safety and Health (the Assistant
Secretary) was directed to establish
“fully effective” compliance staffing
levels, or benchmarks, for each State
plan.

In 1980 OSHA submitted a Report to
the Court containing these benchmarks
and requiring North Carolina to allocate
83 safety and 119 health compliance
personnel to conduct inspections under
the plan. Attainment of the 1980
benchmark levels or subsequent
revision thereto is a prerequisite for
State plan final approval consideration
under section 18(e) of the Act.

Both the 1978 Court Order and the
1980 Report to the Court explicitly
contemplate subsequent revisions to the
benchmarks in light of more current
data, including State-specific
information, and other relevant
considerations. In August 1983 OSHA,
together with State plan representatives,
initiated a comprehensive review and
revision of the 1980 benchmarks. The
State of North Carolina participated in
this benchmark revision process, which
resulted in a methodology whereby a
State could submit data that would
justify revision of its 1980 benchmarks.
In May 1992, North Carolina proposed
to the Assistant Secretary revised
compliance staffing levels for a “fully
effective” program responsive to the
occupational safety and health needs of
the State. (A complete discussion of
both the 1980 benchmarks and the
present revision system process is set
forth in the January 16, 1985 Federal
Register (50 FR 2491) regarding the
Wyoming occupational safety and
health plan.)

Proposed Revision of Benchmarks

In 1980, OSHA submitted a report to
the Court containing the benchmarks
and requiring North Carolina to allocate
83 safety compliance officers and 119
industrial hygienists. Pursuant to the
initiative begun in August 1983 by the
State plan designees as a group, and in
accord with the formula and general
principles established by that group for

individual State revision of benchmarks,
North Carolina reassessed the
compliance staffing necessary for a
“fully effective” occupational safety and
health program in the State. In
September 1984, North Carolina
requested that the Assistant Secretary
approve revised compliance staffing
levels of 50 safety and 27 health
compliance officers for a “fully
effective” program responsive to the
occupational safety and health needs
and circumstances in the State. These
revised benchmarks were approved by
the Assistant Secretary on January 17,
1986 (51 FR 2481).

In March 1989 the North Carolina
House Appropriations Committee of the
North Carolina General Assembly
passed a resolution instructing the
Commissioner of Labor to renegotiate
the appropriate number of occupational
safety and health compliance officers
with OSHA. In June 1990 the State of
North Carolina requested that the
Assistant Secretary approve revisions to
its 1984 compliance staffing benchmark
levels which the State found to be more
reflective of current occupational safety
and health needs and circumstances
within the State. This reassessment
resulted in a proposal to OSHA of
revised compliance staffing benchmarks
of 64 safety and 50 health compliance
officers for the State of North Carolina.

In September 1991, a catastrophic fire
occurred at a poultry processing plant in
North Carolina, resulting in the
reinstitution of limited Federal
concurrent jurisdiction and a special
Federal evaluation of the State’s
occupational safety and health
operations. Consideration of North
Carolina’s benchmarks revision was
suspended during this time. Significant
legislative and budgetary changes were
made to the North Carolina State
program and, for Fiscal Year 1995, the
State authorized compliance staffing of
64 safety and 51 health inspectors. In
late 1994, the North Carolina
Department of Labor requested that the
Assistant Secretary resume
consideration of State’s proposed
revision of its benchmarks.

History of the Present Proceedings

On March 7, 1995, the Occupational
Safety and Health Administration
published notice in the Federal Register
of its proposal to approve revised
compliance staffing benchmarks for
North Carolina (60 FR 12488). A
detailed description of the methodology
and State-specific information used to
develop the revised compliance staffing
levels for North Carolina was included
in the notice. In addition, OSHA
submitted, as a part of the record,

detailed submissions containing both
narrative explanation and supporting
data for North Carolina’s proposed
revised benchmarks (Docket No. T—
015A). A summary of the benchmark
revision process is set forth in the
January 16, 1985 Federal Register notice
concerning the Wyoming State plan (50
FR 2491). An informational record was
established in a separate docket (Docket
No. T-018) and contained background
information relevant to the benchmark
issue and the current benchmark
revision process.

To assist and encourage public
participation in the benchmark revision
process, a copy of North Carolina’s
complete record was maintained in the
OSHA Docket Office in Washington, DC.
Copies of North Carolina’s record were
also maintained in the OSHA Region IV
Office in Atlanta, Georgia, and in the
Office of the North Carolina Department
of Labor, in Raleigh, North Carolina.

The March 7 proposal invited
interested parties to submit, by April 11,
1995, written comments and views
regarding whether North Carolina’s
proposed revised compliance staffing
benchmark levels should be approved.
Two comments were received regarding
North Carolina’s proposed benchmarks.

Summary and Evaluation of Comments
Received

In response to the March 7 Federal
Register notice for North Carolina,
OSHA received one comment from Kae
Livsey, Governmental Affairs Manager
of the American Association of
Occupational Health Nurses, Inc.
(Exhibit 4-1), and one comment from
Ruth Anne Smith, President, and Susan
A. Randolph, Chair for Governmental
Affairs, of the North Carolina
Association of Occupational Health
Nurses (Exhibit 4-2). Charles N. Jeffress,
Deputy Commissioner of the North
Carolina Department of Labor,
responded to the public comments
(Exhibit 4-3). Both comments
recommended that the North Carolina
program include occupational health
nursing positions in determining
revisions to the State’s benchmark levels
for compliance staffing and utilizing
occupational health nurses to fill
compliance and consultation positions.

In his response, Deputy
Commissioner Jeffress agreed with the
two comments that occupational health
nurses are beneficial to a “full service”
occupational safety and health
program,” and noted that the North
Carolina Department of Labor has a long
history of employing occupational
health nurses to provide training and
expert advice in compliance
investigations. Mr. Jeffress also
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explained that North Carolina program’s
proposed revised compliance staffing
benchmarks apply specifically to
personnel for the enforcement of
occupational safety and health
standards and that although an
individual with an educational
background in occupational health
nursing would be eligible to apply for
consideration for these positions, it
would be inappropriate to reserve
staffing positions for individuals with a
particular occupational health degree.

Decision

OSHA has carefully reviewed the
record developed during the above
described proceedings. In light of all the
facts presented on the record, including
the absence of any objections from
interested parties, the Assistant
Secretary has determined that the
revised compliance staffing levels
proposed for North Carolina meet the
requirements of the 1978 Court Order in
AFL-CIO v. Marshall in providing the
number of safety and health compliance
officers for a “‘fully effective”
enforcement program. Therefore, the
revised compliance staffing levels of 64
safety and 50 health compliance officers
for North Carolina are approved.

Effect of Decision

The approval of the revised staffing
levels for North Carolina, set forth
elsewhere in this notice, establishes the
requirement for a sufficient number of
adequately trained and qualified
compliance personnel as set forth in
Section 18(c) of the Act and 29 CFR
1902.37(b)(1). These benchmarks are
established pursuant to the 1978 Court
Order in AFL-CIO v. Marshall and
define the compliance staffing levels
necessary for a “fully effective’” program
in North Carolina. The allocation of
sufficient staffing to meet the
benchmarks is one of the conditions
necessary for States to receive an 18(e)
determination (final State plan
approval) with its resultant
relinquishment of concurrent Federal
enforcement jurisdiction.

Explanation of Changes to 29 CFR Part
1952

29 CFR 1952 contains, for each State
having an approved occupational safety
and health plan, a subpart generally
describing the plan and setting forth the
Federal approval status of the plan. This
notice makes several changes to Subpart
I to reflect the approval of North
Carolina’s revised compliance staffing
benchmarks, as well as to reflect minor
editorial modifications to the structure
of the Subpart.

Section 1952.393, Compliance staffing
benchmarks, has been revised to reflect
the approval of the revised benchmarks
for North Carolina. In addition, the
addresses of locations where the North
Carolina plan may be inspected have
been updated and are found at
§1952.156.

Regulatory Flexibility Act

OSHA certifies, pursuant to the
Regulatory Act of 1980 (5 U.S.C. 601, et
seq.), that this rulemaking will not have
significant economic impact on a
substantial number of small entities.
Approval of the revised compliance
staffing benchmarks for North Carolina
will not place small employers in the
State under any new or different
requirements nor would any additional
burden be placed upon the State
government beyond the responsibilities
already assumed as part of the approved
plan.

List of Subjects in 29 CFR Part 1952

Intergovernmental relations, Law
enforcement, Occupational safety and
health.

(Sec. 18, 84 Stat. 1608 (29 U.S.C. 667); 29
CFR Part 1902, Secretary of Labor’s Order No.
9-83 (43 FR 35736))

Signed at Washington, DC, this 10th day of
May 1996.
Joseph A. Dear,
Assistant Secretary of Labor.

PART 1952—[AMENDED]

Accordingly, Subpart | of 29 CFR Part
1952 is amended as follows:

Subpart I—North Carolina

1. The authority citation for Part 1952
continues to read:

Authority: Sec. 18, 84 Stat. 1608 (29 U.S.C.
667); 29 CFR Part 1902, Secretary of Labor’s
Order No. 9-83 (43 FR 35736).

2. Section 1952.153 is revised to read
as follows:

§1952.153 Compliance staffing
benchmarks.

Under the terms of the 1978 Court
Order in AFL-CIO v. Marshall,
compliance staffing levels
(““benchmarks’’) necessary for a “fully
effective” enforcement program were
required for each State operating an
approved State plan. In September 1984,
North Carolina, in conjunction with
OSHA, completed a reassessment of the
levels initially established in 1980 and
proposed revised benchmarks of 50
safety and 27 health compliance
officers. After opportunity for public
comment and service on the AFL-CIO,
the Assistant Secretary approved these

revised staffing requirements on January
17, 1986. In June 1990, North Carolina
reconsidered the information utilized in
the initial revision of its 1980
benchmarks and determined that
changes in local conditions and
improved inspection data warranted
further revision of its benchmarks to 64
safety inspectors and 50 industrial
hygienists. After opportunity for public
comment and service on the AFL-CIO,
the Assistant Secretary approved these
revised staffing requirements on June 4,
1996.

3. Section 1952.156 is revised to read
as follows:

§1952.156 Where the plan may be
inspected.

A copy of the principal documents
comprising the plan may be inspected
and copied during normal business
hours at the following locations:

Office of State Programs, Occupational Safety
and Health Administration, U.S.
Department of Labor, Third Street and
Constitution Avenue, NW., Room N3700,
Washington, DC 20210;

Office of the Regional Administrator,
Occupational Safety and Health
Administration, U.S. Department of Labor,
1375 Peachtree Street, NE., Suite 587,
Atlanta, Georgia 30367; and

Office of the Commissioner, North Carolina
Department of Labor, 319 Chapanoke Road,
Raleigh, North Carolina 27603.

[FR Doc. 96-13913 Filed 6—-3-96; 8:45 am]
BILLING CODE 4510-26-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165
[CGD01-96-023]
RIN 2115-AA97

Safety Zone: Empire State Regatta,
Albany, New York

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the Empire State Regatta on June 7,
1996, from 12:01 p.m. until 3 p.m., and
onJune 8, 1996, from 6 a.m. until 6 p.m.
This safety zone will temporarily close
the Hudson River at Albany, New York,
from the Patroon Island Bridge to the
Dunn Memorial Bridge. This safety zone
is necessary to protect the maritime
public from the hazards associated with
crew shells racing in lanes and having
limited maneuverability while
underway.

EFFECTIVE DATE: This regulation is
effective from 12:01 p.m. to 3 p.m. on
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Friday, June 7, 1996, and from 6 a.m. to
6 p.m. on Saturday, June 8, 1996, unless
extended or terminated sooner by the
Captain of the Port New York.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Commander R. Trabocchi,
Chief, Coordination and Analysis
Branch, U.S. Coast Guard Activities
New York (212) 668—7906.

SUPPLEMENTARY INFORMATION:

Regulatory History

Pursuant to 5 U.S.C. 553, a notice of
proposed rulemaking (NRPM) was not
published for this regulation. Good
cause exists for not publishing an NPRM
and for making this regulation effective
less than 30 days after Federal Register
publication. Due to the date complete
information regarding this event was
received, there was insufficient time to
draft and publish an NPRM. Any delay
encountered in this regulation’s
effective date would be contrary to
public interest since immediate action is
needed to close this waterway and
protect the maritime public from the
hazards of crew shells with limited
maneuverability racing in confined
waters.

Background and Purpose

The Coast Guard received a request
from the Albany Rowing Center to close
a portion of the Hudson River for the
Empire State Regatta. This safety zone
closes a portion of the Hudson River,
shore to shore, at Albany, New York,
between the Patroon Island Bridge and
the Dunn Memorial Bridge. The start
docks and start platform will be
installed on Friday, June 7, 1996, by
means of a cable crossing the width of
the river. After 3 p.m., the cable will be
sunk and the docks clustered on the
western shoreline of the Hudson River
at Albany, New York. Crew shells will
race in designated lanes within the race
course on Saturday, June 8, 1996.
Commercial and recreational traffic will
be escorted through the race course by
law enforcement vessels. Vessels
desiring escort can contact the on-scene
U.S. Coast Guard Patrol Commander on
channel 16 VHF-FM. The times that
vessels can be escorted through the race
course are tentative because actual race
times are largely dependent on winds
and currents. The tentative times for
escort are 10:10 a.m., 12:30 p.m., and
2:10 p.m.; escort periods are expected to
be no longer than 15 minutes in
duration.The safety zone closes all
waters south of the Patroon Island
Bridge at 42°39'50" N latitude;
073°43'45" W longitude (NAD 1983)
and north of the Dunn Memorial Bridge
at 42°38'43" N latitude; 073°44'51" W

longitude (NAD 1983), Albany, New
York. This safety zone precludes all
vessels not participating in the event
from transiting this portion of the
Hudson River and is needed to protect
mariners from the hazards of crew shells
with limited maneuverability racing in
confined waters. Participating vessels
include race participants and race
committee craft. All other vessels,
swimmers, and personal watercraft of
any nature are precluded from entering
or moving within the safety zone
without permission of the Captain of the
Port New York.

Regulatory Evaluation

This regulation is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under regulatory policies and
procedures of the Department of
transportation (DOT) (44 FR 11040;
February 26, 1979) The Coast Guard
expects the economic impact of this
regulation to be so minimal that a full
Regulatory Evaluation under paragraph
10(e) of the regulatory policies and
procedures of DOT is unnecessary. This
safety zone closes the Hudson River,
shore to shore, south of the Patroon
Island Bridge and north of the Dunn
Memorial Bridge, Albany, New York,
from 12:01 p.m. to 3 p.m. on Friday,
June 7, 1996, and from 6 a.m. to 6 p.m.
on Saturday, June 8, 1996, unless
extended or terminated sooner by the
Captain of the Port, New York. Although
this regulation prevents traffic from
transiting this area, the effect of this
regulation is not significant for several
reasons: this is an annual event with
local support and has been held for the
past several years without incident or
complaint, the closure of the river has
been reduced from three days to two
days this year, vessel traffic will have
greater opportunities to transit during
the effective period of this regulation
due to modifications to the race course,
and the notifications that will be made
to the maritime community via local
notices to mariners.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this regulation
will have a significant economic impact
on a substantial number of small
entities. ““Small entities”” may include
(1) small businesses and not-for-profit
organizations that are independently
owned and operated and are not

dominant in their fields and (2)
government jurisdictions with
populations less than 50,000.

For the reasons given in the
Regulatory Evaluation, the Coast Guard
certifies under 5 U.S.C. 605(b) that this
regulation will not have a significant
economic impact on a substantial
number of small entities.

Collection of Information

This regulation contains no
collection-of-information requirements
under the Paperwork Reduction Act (44
U.S.C. 3501 et seq).

Federalism

The Coast Guard has analyzed this
action in accordance with the principles
and criteria contained in Executive
Order 12612, and has determined that
this regulation does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Environment

The Coast Guard has considered the
environmental impact of this regulation
and concluded that, under section
2.B.2.e. (34)(g) of Commandant
Instruction M16475.1B, (as revised by
59 FR 38654, July 29, 1994), the
promulgation of this regulation is
categorically excluded from further
environmental documentation. A
Categorical Exclusion Determination
and Environmental Analysis Checklist
are included in the docket.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Final Regulation

For reasons set out in the preamble,
the Coast Guard amends 33 CFR Part
165 as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-1, 6.046—6, and 160.5;
49 CFR 1.46.

2. A temporary section, 165.T01-023,
is added to read as follows:

§165.T01-023 Safety Zone: Empire State
Regatta, Hudson River, Albany, New York.
(a) Location. The waters of Hudson

River, Albany, New York, shore to
shore, south of the Patroon Island
Bridge at 42°39'50" N latitude;
073°43'45" W longitude, (NAD 1983)
and north of the Dunn Memorial Bridge
at 42°38'43" N latitude; 073°44'51" W
longitude (NAD 1993).
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(b) Effective period. This section is
effective from 12:01 p.m. until 3 p.m. on
June 7, 1996, and from 6 a.m. to 6 p.m.
on June 8, 1996, unless extended or
terminated sooner by the Captain of the
Port, New York.

(c) Regulations. (1) The general
regulations contained in 33 CFR 165.23
apply to this safety zone.

(2) Vessels not participating in this
event, swimmers, and personal
watercraft of any nature are precluded
from entering or moving within the
safety zone without permission from the
Captain of the Port New York.

(3) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on scene patrol personnel.
U.S. Coast Guard patrol personnel
include commissioned, warrant, and
petty officers of the Coast Guard. Upon
being hailed by a U.S. Coast Guard
vessel via siren, radio, flashing light, or
other means, the operator of a vessel
shall proceed as directed.

Dated: May 9, 1996.
T.H. Gilmour,

Captain, U.S. Coast Guard, Captain of the
Port, New York.

[FR Doc. 96-13859 Filed 6—-3-96; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 36
RIN 2900-Al101

Loan Guaranty: Miscellaneous

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document amends the
Department of Veterans Affairs (VA)
regulations governing the VA home loan
program by deleting superseded
provisions, amending provisions to
reflect statutory changes, deleting
provisions that have no legal effect, and
updating a position title. This document
also amends the regulations by
incorporating a precedent opinion of the
VA General Counsel stating that the law
governing the housing loan and
specially adapted housing programs
does not preclude VA from approving a
loan or grant when the property will be
held in a Family Living Trust, provided
the veteran has at least an equitable life
estate in the property, the lien for any
VA financing attaches to the remainder,
and the trust arrangement is valid under
State law.

EFFECTIVE DATE: June 4, 1996.

FOR FURTHER INFORMATION CONTACT: Ms.
Judith Caden, Assistant Director for
Loan Policy (264), Loan Guaranty
Service, Veterans Benefits
Administration, Department of Veterans
Affairs, 810 Vermont Avenue, NW.,
Washington, DC 20420, (202) 273-7368.

SUPPLEMENTARY INFORMATION: Section
36.4216 is deleted since it has been
superseded by a new 38 CFR Part 44
which sets forth the current
requirements for governmentwide
debarment and suspension of program
participants, including manufactured
home lenders and loan holders from the
VA Loan Guaranty Program.

A recent legal opinion of the VA
General Counsel, VAOPGCPREC 26-95,
published in summary form in the
Federal Register on March 12, 1996, 61
FR 10063, holds that the law governing
the housing loan and specially adapted
housing programs does not preclude VA
from approving a loan or grant when the
property will be held in a Family Living
Trust, provided the veteran has at least
an equitable life estate in the property,
the lien for any VA financing attaches
to the remainder, and the trust
arrangement is valid under State law.
Previous regulations specifying the title
interest a veteran must obtain in the
subject property in order to qualify for
assistance under these programs did not
address property held in trust for estate-
planning reasons. Accordingly, sections
36.4253(a), 36.4350(a), 36.4402(a), and
36.4515(a) are revised to reflect the
holding in this precedent opinion.

The Servicemen’s Readjustment Act
of 1944 originally permitted VA to pay
a guaranty claim when the holder
reported the loan as being in default.
The Deficit Reduction Act of 1984, P.L.
98-369, §2512, amended what is now
codified as 38 U.S.C. §3732(a) to require
that a liquidation sale must be held
before a claim may be paid. Sections
36.4316 and 36.4318 are amended to
reflect these statutory changes.

Section 36.4346(9)(2) is revised to
correct citation references.

Section 36.4402(a) is revised to
provide that a veteran is eligible for
assistance under section 2101(a) of
Chapter 21 if he or she has or will
acquire an interest in a suitable housing
unit which is at least a beneficial
interest in a revocable Family Living
Trust. This change incorporates the
holding of VAOPGCPREC 2695, as
discussed above.

Section 36.4404(a) is revised to note
that the maximum statutory amount of
a grant to obtain specially adapted
housing is $38,000. Section 36.4404(b)
is revised to update the maximum
statutory amount of a grant for a

residence already adapted with special
features from $6,000 to $6,500.

The authority cited for § 36.4507(c) is
corrected, from 38 U.S.C. §3710(c) to
§3711.

Regulations referring to covenants
purporting to restrict the sale or
occupancy of property by race, color,
religion, or national origin are removed.
Previous regulations (88 36.4350(b)(7)
and 36.4515(b)(7)) provided that the
violation of such a covenant will not
render title to property unacceptable to
VA. Also, under previous § 36.4510(d),
a borrower’s recording such a covenant
may have constituted an event of default
on a VA direct loan.

In removing these provisions, VA
stresses its continuing commitment to
fair housing. VA affirmatively
administers its housing programs in a
manner to further the purposes and
objectives of the Fair Housing Act, 42
U.S.C. 883601-3631. VA will not
condone any violation of fair housing
law in its programs, and will take all
necessary measures to deal with any
violation that comes to VA'’s attention.
VA believes, however, that present law
makes these regulatory provisions
unnecessary.

The provisions relating to racially-
restrictive covenants were originally
added to the regulations in response to
the Supreme Court decision in Shelley
v. Kraemer, 334 U.S. 1 (1948). Although
that decision held that courts may not
enforce racially-restrictive covenants, it
also held such privately-created
covenants were not invalid and could be
effectuated by voluntary adherence.

Much has changed in the area of fair
housing since 1948. The Fair Housing
Act clearly and unambiguously
prohibits discrimination in the sale,
rental, or financing of housing on the
basis of race, color, religion, sex,
familial status, or national origin. VA
believes it is clear that such restrictive
covenants are absolutely null and void,
and any attempt to create or enforce
such a covenant would be unlawful.
Since these covenants have absolutely
no effect, VA sees no reason to provide
by regulation that violations of such
purported restrictions may be ignored in
considering whether or not a veteran
has good and marketable title. VA does
not believe any knowledgeable attorney
or title professional would consider the
existence of such an obsolete, unlawful
covenant in reviewing title.

Case law also holds that recorders of
deeds may not accept for recording new
racially restrictive covenants.
Accordingly, VA sees no purpose in
making the recording of such a covenant
an event of default.
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Finally, all references to the Chief
Benefits Director in Part 36 are changed
to refer to this official’s new title, the
Under Secretary for Benefits.

This final rule consists of interpretive
rules, restatements of statute, updating a
position title, and nonsubstantive
changes, and, therefore, is not subject to
the notice-and-comment and effective-
date provisions of 5 U.S.C. 553.

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612. This final rule
would not cause a significant effect on
any entities since it consists of
interpretive rules, restatements of
statute, updating a position title, and
nonsubstantive changes. Therefore,
pursuant to 5 U.S.C. 605(b), this
amendment is exempt from the initial
and final regulatory-flexibility analysis
requirements of §§ 603 and 604.

The Catalog of Federal Domestic
Assistance Program numbers are 64.106,
64.114, 64.118 and 64.119.

List of Subjects in 38 CFR Part 36

Condominiums, Handicapped,
Housing loan programs—housing and
community development, Veterans.

Approved: May 24, 1996.

Jesse Brown,
Secretary of Veterans Affairs.

For the reasons set out in the
preamble, 38 CFR part 36 is amended as
set forth below.

PART 36—LOAN GUARANTY

1. The authority citation for part 36
§8 36.4201 through 36.4287 continues to
read as follows:

Authority: Sections 36.4201 through
36.4287 issued under 38 U.S.C. 501, 3701—-

3704, 3707, 3710-3714, 3719, 3720, 3729,
unless otherwise noted.

§36.4216 [Removed]
2. Section 36.4216 is removed.

§36.4220 [Amended]

3. In §36.4220, paragraph (a)
introductory text is amended by
removing “Chief Benefits Director’” both
times it appears and adding, in its place,
“Under Secretary for Benefits”.

§36.4221 [Amended]

4. In §36.4221 paragraphs (b) and (c)
are amended by removing “Chief
Benefits Director” each time it appears
and adding, in its place, “Under
Secretary for Benefits”.

§36.4226 [Amended]
5. In §36.4226, paragraphs (d), (f) and
(9) are amended by removing “Chief

Benefits Director”” and adding, in its
place ““Under Secretary for Benefits”.

6. In §36.4253, paragraphs (a)(2) and
(e) are amended by removing “Chief
Benefits Director’” and adding, in its
place, “Under Secretary for Benefits”'.
Paragraph (a)(3) is revised, and a new
paragraph (a)(4) is added to read as
follows:

§36.4253 Title and lien requirements.
(a * X *

* * * * *

(3) A life estate, provided that the
remainder and reversionary interests are
subjected to the lien; or

(4) A beneficial interest in a revocable
Family Living Trust that ensures that
the veteran, or veteran and spouse, have
an equitable life estate, provided the
lien attaches to any remainder interest
and the trust arrangement is valid under
State law.

* * * * *

§36.4254 [Amended]

7. In 836.4254, paragraph (a)(8) is
amended by removing “‘Chief Benefits
Director’” and adding, in its place
“Under Secretary for Benefits”.

§36.4283 [Amended]

8. In 836.4283, paragraph (k) is
amended by removing ‘‘Chief Benefits
Director’” and adding, in its place,
“Under Secretary for Benefits”.

9. The authority citation for part 36
36.4300 through 36.4375 is revised to
read as follows:

Authority: Sections 36.4300 through
36.4375 issued under 38 U.S.C. 101, 501,
3701-3704, 3710, 3712-3714, 3720, 3729,
3732, unless otherwise noted.

§36.4312 [Amended]

10. In 836.4312, paragraph (d)(1)(ix)
and (d)(7)(iv) are amended by removing
“Chief Benefits Director’” and adding, in
its place, ““Under Secretary for
Benefits™.

§36.4316 [Amended]

11. In §36.4316, paragraph (c) is
removed, and paragraph (a) is amended
by removing *, submit a claim for
payment of the guaranty. The holder
may also then or thereafter”, and
paragraph (b) is amended by removing
“A claim for the guaranty, or”’ and
revising ‘“‘the” to read: “The”.

12. In §36.4318, paragraph (a) is
revised to read as follows:

§36.4318 Refunding of loans in default.
(a) Upon receiving a notice of default
or a notice under § 36.4317, the
Secretary may within 30 days thereafter
require the holder upon penalty of
otherwise losing the guaranty or

insurance to transfer and assign the loan
and the security therefore to the
Secretary or to another designated by
the Secretary upon receipt of payment
in full of the balance of the
indebtedness remaining unpaid to the
date of such assignment. Such
assignment may be made without
recourse but the transferor shall not
thereby be relieved from the provisions
of §36.4325.

* * * * *

13. In §36.4320, paragraph (j) is
amended by removing ‘“Chief Benefits
Director’” and adding, in its place,
“Under Secretary for Benefits”’;
paragraph (h)(2) is revised, and a new
authority citation is added at the end of
the section to read as follows:

§36.4320 Sale of security.

* * * * *

(h) * * *

(2) The holder may cancel any
insurance in force when the holder
acquires the property, provided the
holder has obtained the prior approval
of the Secretary. Coincident with the
notice of election to convey or transfer
the property to the Secretary or with the
acquisition of the property by the
holder, following such notice,
whichever is later, the holder shall
obtain endorsements on all such
insurance policies naming the Secretary
as an assured, as his/her interest may
appear. Such insurance policies shall be
forwarded to the Secretary at the time of
the conveyance or transfer of the
property to the Secretary or as soon after
that time as feasible.

* * * * *

(Authority: 38 U.S.C. 3732, Pub. L. 100-527)

§36.4335 [Amended]

14. In §36.4335, the introductory text
is amended by removing “‘Chief Benefits
Director’” and adding, in its place,
“Under Secretary for Benefits™.

§36.4342 [Amended]

15. In §36.4342, paragraphs (b) and
(c) are amended by removing “Chief
Benefits Director’ each time it appears
and adding, in its place “Under
Secretary for Benefits”.

§36.4343 [Amended]

16. In §36.4343, paragraph (a) is
amended by removing ‘“Chief Benefits
Director’” and adding, in its place,
“Under Secretary for Benefits™.

§36.4346 [Amended]

17. In §36.4346, paragraph (g)(2) is
amended by removing **36.4331"’ and
adding, in its place, “44.205 and
44.305".
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§36.4349 [Amended]

18. In §36.4349, paragraphs (d), (),
and (g) are amended by removing “Chief
Benefits Director” and adding, in its
place, “Under Secretary for Benefits”.

19. In §36.4350, paragraph (a)(2) is
amended by removing ‘‘Chief Benefits
Director’” and adding, in its place,
“Under Secretary for Benefits”’;
paragraph (b)(7) is removed; and
paragraph (b)(8) is redesignated as
paragraph (b)(7). Paragraph (a)(3) is
amended by removing **.”” and adding,
in its place, *; or”, and a new paragraph
(a)(4) is added to read as follows:

§36.4350 Estate of veteran in real
property.
a * * *

(4) A beneficial interest in a revocable
Family Living Trust that ensures that
the veteran, or veteran and spouse, have
an equitable life estate, provided the
lien attaches to any remainder interest
and the trust arrangement is valid under
State law.

* * * * *

§36.4352 [Amended]

20. Section 36.4352 is amended by
removing ‘“Chief Benefits Director” and
adding, in its place, “Under Secretary
for Benefits™.

§36.4364 [Amended]

21. In §36.4364, paragraph (f) is
amended by removing ‘“Chief Benefits
Director’” and adding, in its place,
“Under Secretary for Benefits™.

§36.4393 [Amended]

22. In §36.4393, paragraphs (g) and
(h) are amended by removing “Chief
Benefits Director’” each time it appears
and adding, in its place, “Under
Secretary for Benefits”.

23. The authority citation for part 36
36.4400 through 36.4411 continues to
read as follows:

Authority: Sections 36.4400 through
36.4411 issued under 72 Stat. 1114, 1168, as
amended (38 U.S.C. 501, 2101), unless
otherwise noted.

24. In 836.4402, paragraph (a)(4)(iii)
is amended by removing ““Chief Benefits
Director’” and adding, in its place,
“Under Secretary for Benefits™.
Paragraph (a)(4)(iii) is further amended
by removing ““;”” and adding, in its
place, *“, or”’; and a new paragraph
(a)(4)(iv) is added to read as follows:

§36.4402 Eligibility.
a * * *

(4) * * *

(iv) A beneficial interest in a
revocable Family Living Trust that
ensures that the veteran, or veteran and
spouse, have an equitable life estate,

provided the trust arrangement is valid
under State law;
* * * * *

25. In §36.4404, paragraphs (a)
introductory text, (b)(2), and the
authority citation are revised to read as
follows:

§36.4404 Computation of cost.

(a) Computation of cost of housing
unit. Under section 2101(a) of chapter
21, for the purpose of computing the
amount of benefits payable to a veteran-
beneficiary, there may be included in
the total cost to the veteran the
following amount, not to exceed
$38,000:

* * * * *
b***

(2) $6,500.
(Authority: 38 U.S.C. 2102(a), (b))

§36.4408 [Amended]

26. In §36.4408, paragraph (b) is
amended by removing ‘‘Chief Benefits
Director’” and adding, in its place,
“Under Secretary for Benefits”.

27. The authority citation for part 36
88 36.4500 through 36.4600 is revised to
read as follows:

Authority: Sections 36.4500 through
36.4600 issued under 38 U.S.C. 501, unless
otherwise noted.

28. In §36.4507, paragraph (b)(2) is
amended by removing ‘‘Chief Benefits
Director, and adding, in its place,
“Under Secretary for Benefits”, and the
authority citation following paragraph
(c) is revised to read as follows:

§36.4507 Refinancing of mortgage or
other lien indebtedness.
* * * * *

(C) * X *
(Authority: 38 U.S.C. 3711)

* * * * *

§36.4510 [Removed]

29. In §36.4510, paragraph (d) is
removed.

30. In §36.4515, paragraph (a)(2) is
amended by removing ‘‘Chief Benefits
Director”” and adding, in its place,
“Under Secretary for Benefits’’; and by
removing paragraph (b)(7); and by
redesignating paragraph (b)(8) as
paragraph (b)(7). Paragraph (a)(3) is
amended by removing ““.” in the last
sentence, and adding, in its place, “;
or”’; and a new paragraph (a)(4) is added
to read as follows:

8§36.4515 Estate of veteran in real
property.
(a * X *

* * * * *

(4) A beneficial interest in a revocable
Family Living Trust that ensures that

the veteran, or veteran and spouse, have
an equitable life estate, provided the
lien attaches to any remainder interest
and the trust arrangement is valid under
State law.

* * * * *

§36.4516 [Amended]

31. In §36.4516, paragraph (c) is
amended by removing ‘“Chief Benefits
Director’” and adding, in its place,
“Under Secretary for Benefits”.

§36.4518 [Amended]

32. Section 36.4518 is amended by
removing “Chief Benefits Director” and
adding, in its place, “Under Secretary
for Benefits™.

§36.4520 [Amended]

33. In §36.4520, paragraph (b) is
amended by removing “Chief Benefits
Director” both times it appears and
adding, in its place, “Under Secretary
for Benefits”.

§36.4600 [Amended]

34. In §36.4600, paragraphs (g)(2) and
(j) are amended by removing “Chief
Benefits Director’” and adding, in its
place, “Under Secretary for Benefits.

[FR Doc. 96-13855 Filed 6-3-96; 8:45 am]
BILLING CODE 8320-01-P

POSTAL SERVICE
39 CFR Part 233

Screening of Mail Reasonably
Suspected of Containing Nonmailable
Firearms

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: On February 28, 1996, the
Postal Service published in the Federal
Register a proposed regulation outlining
the treatment of mail which is
reasonably suspected of being
dangerous to persons or property. The
rule also contains language which
allows for the screening of mail
reasonably suspected of containing
nonmailable firearms. The proposed
rule requested comments, but none were
received. Consequently, the Postal
Service hereby publishes this final rule.
EFFECTIVE DATE: June 4, 1996.

FOR FURTHER INFORMATION CONTACT:
George C. Davis, (202) 268—3076.
SUPPLEMENTARY INFORMATION: This
document creates a new subsection
233.11 of title 39, Code of Federal
Regulations, to include the requirements
for the treatment of mail which is
reasonably suspected of being
dangerous to persons or property. This
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rule is currently contained in the
Administrative Support Manual (ASM)
as part 274, but this publication will
make it more widely available to the
public.

Sections 233.11 (a) and (a)(4) contain
new language which allows for the
screening of mail reasonably suspected
of containing nonmailable firearms.
Formerly, part 274 of the Administrative
Support Manual allowed the
examination of mail only to identify
explosives or other materials that would
pose a danger to life or property. This
rule would expand the existing rule to
permit screening for nonmailable
firearms under the same restrictions
respecting mail privacy and delay.

The Postal Service has been advised
by the Honorable Pedro Rosello,
Governor of Puerto Rico, that illegal
firearms entering Puerto Rico by various
means, including the mails, pose a
serious threat to the safety of citizens of
Puerto Rico. This information has been
confirmed in meetings with the
Attorney General of Puerto Rico, local
and federal law enforcement officials,
and officials of the United States
Department of Justice.

Practical and legal constraints limit
our ability to ensure that the mails are
free of nonmailable firearms. These
constraints were summarized in the
Federal Register at the time the rule
permitting limited screening of mail
reasonably suspected of containing
dangerous matter was initially proposed
and they remain applicable today. See
55 FR 29637 (July 20, 1990).

Taking these constraints into account,
this rule authorizes the least intrusive,
least dilatory response to credible
situations where firearms already
declared ““nonmailable” by statute or
regulation are reasonably suspected of
being in the mails. Nonmailable
firearms are defined in Section C024.1.0
of the Domestic Mail Manual. They
consist, primarily, of pistols, revolvers,
and other concealable firearms.
Unloaded rifles and shotguns are
mailable although the provisions of the
Gun Control Act of 1968, 18 U.S.C. 921,
et seq., and regulations of the Bureau of
Alcohol, Tobacco, and Firearms apply
to the shipment of such weapons by
mail or otherwise.

This rule balances the need to protect
personal safety with the need to enforce
existing laws and regulations against the
mailing of nonmailable firearms, and
protects personal privacy in the use of
the mails. As envisioned by the rule,
when the Chief Postal Inspector
determines that a credible threat exists
that certain mail may contain
nonmailable firearms, the Chief may
authorize the use of technology that is

capable of identifying mail containing
such firearms in order to obtain
probable cause for the issuance of a
Federal warrant to search and seize such
mail. The rule would not permit any
screening method that would involve
opening of sealed mail, or the reading of
the contents of correspondence in
sealed mail, without the consent of the
sender or addressee or under authority
of a Federal warrant. Moreover, the only
screening which may be authorized
must be limited to the least quantity of
mail necessary to respond to the threat
and the screening must be performed
without avoidable delay of the mail.
Any mail not of sufficient weight, for
example, to contain a nonmailable
firearm will not be screened. In
addition, international transit mail will
not be screened unless the postal
treaties are appropriately amended.
Sworn reports of all screening methods
conducted by, or under supervision of,
the Postal Service would be reported to
senior postal managers. In view of these
factors, the Postal Service has
determined that this change in its
regulations is a matter of internal
practice and procedure that will not
substantially affect the rights or
obligations of private parties.

List of Subjects in 39 CFR Part 233

Law enforcement, Postal Service.

Accordingly, title 39 CFR, Part 233, is
amended as follows:

PART 233—INSPECTION SERVICE/
INSPECTOR GENERAL AUTHORITY

1. The authority citation for part 233
continues to read as follows:

Authority: 39 U.S.C. 101, 401, 402, 403,
404, 406, 410, 411, 3005(e)(1); 12 U.S.C.
3401-3422; 18 U.S.C. 981, 1956, 1957, 2254,
3061; 21 U.S.C. 881; Inspector General Act of
1978, as amended (Pub. L. No. 95-452, as
amended), 5 U.S.C. App. 3.

2. Part 233 is amended by adding
§233.11 as follows:

233.11. Mail reasonably suspected of
being dangerous to persons or property.

(a) Screening of mail. When the Chief
Postal Inspector determines that there is
a credible threat that certain mail may
contain a bomb, explosives, or other
material that would endanger life or
property, including firearms which are
not mailable under Section C024 of the
Domestic Mail Manual, the Chief Postal
Inspector may, without a search warrant
or the sender’s or addressee’s consent,
authorize the screening of such mail by
any means capable of identifying
explosives, nonmailable firearms, or
other dangerous contents in the mails.
The screening must be within the limits
of this section and without opening mail

that is sealed against inspection or
revealing the contents of
correspondence within mail that is
sealed against inspection. The screening
is conducted according to these
requirements.

(1) Screening of mail authorized by
paragraph (a) of this section must be
limited to the least quantity of mail
necessary to respond to the threat.

(2) Such screening must be done in a
manner that does not avoidably delay
the screened mail.

(3) The Chief Postal Inspector may
authorize screening of mail by postal
employees and by persons not
employed by the Postal Service under
such instruction that require
compliance with this part and protect
the security of the mail. No information
obtained from such screening may be
disclosed unless authorized by this part.

(4) Mail of insufficient weight to pose
a hazard to air or surface transportation,
or to contain firearms which are not
mailable under Section C024 of the
Domestic Mail Manual, and
international transit mail must be
excluded from such screening.

(5) After screening conducted under
paragraph (a) of this section, mail that
is reasonably suspected of posing an
immediate and substantial danger to life
or limb, or an immediate and substantial
danger to property, may be treated by
postal employees as provided in
paragraph (b) of this section.

(6) After screening, mail sealed
against inspection that presents doubts
about whether its contents are
hazardous, that cannot be resolved
without opening, must be reported to
the Postal Inspection Service. Such mail
must be disposed of under instructions
promptly furnished by the Inspection
Service.

(b) Threatening pieces of mail. Mail,
sealed or unsealed, reasonably
suspected of posing an immediate
danger to life or limb or an immediate
and substantial danger to property may,
without a search warrant, be detained,
opened, removed from postal custody,
and processed or treated, but only to the
extent necessary to determine and
eliminate the danger and only if a
complete written and sworn statement
of the detention, opening, removal, or
treatment, and the circumstances that
prompted it, signed by the person
purporting to act under this section, is
promptly forwarded to the Chief Postal
Inspector.

(c) Reports. Any person purporting to
act under this section who does not
report his or her action to the Chief
Postal Inspector under the requirements
of this section, or whose action is
determined after investigation not to
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have been authorized, is subject to
disciplinary action or criminal
prosecution or both.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 96-13831 Filed 6-3-96; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA084-4018; FRL-5511-2]

Approval and Promulgation of Air
Quality Implementation Plans;
Commonwealth of Pennsylvania:
Revocation of Determination of
Attainment of Ozone Standard by the
Pittsburgh-Beaver Valley Ozone
Nonattainment Area and
Reinstatement of Applicability of
Certain Reasonable Further Progress
and Attainment Demonstration
Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is providing notification
of its determination that the Pittsburgh-
Beaver Valley ozone nonattainment area
is no longer attaining the National
Ambient Air Quality Standard (NAAQS)
for ozone, based on monitored
violations of the standard during the
1995 ozone season. EPA is also
reinstating the applicability of certain
reasonable further progress (RFP) and
attainment demonstration requirements,
along with certain other requirements,
of Part D of Title | of the Clean Air Act
for the Pittsburgh-Beaver Valley ozone
nonattainment area because the area is
no longer in attainment for ozone.
EFFECTIVE DATE: This final rule is
effective on August 15, 1996.
ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the Air, Radiation,
and Toxics Division, U.S.
Environmental Protection Agency,
Region 111, 841 Chestnut Building,
Philadelphia, Pennsylvania 19107 and
the Pennsylvania Department of
Environmental Protection, Bureau of Air
Quiality, P.O. Box 8468, 400 Market
Street, Harrisburg, Pennsylvania 17105.
FOR FURTHER INFORMATION CONTACT:
Maria A. Pino, (215) 566-2181, at the
EPA Region Ill office, or at
pino.maria@epamail.epa.gov via e-mail.
SUPPLEMENTARY INFORMATION: In a policy
memorandum dated May 10, 1995, from
John Seitz, Director, Office of Air

Quality Planning and Standards, to the
Regional Air Division Directors, entitled
““Reasonable Further Progress,
Attainment Demonstration, and Related
Requirements for Ozone Nonattainment
Areas Meeting the Ozone National
Ambient Air Quality Standard,” EPA
stated that it is reasonable to interpret
provisions regarding reasonable further
progress (RFP) and attainment
demonstrations, along with certain other
related provisions, so as not to require
certain SIP submissions if an ozone
nonattainment area subject to those
requirements is monitoring attainment
of the ozone standard.

Based on this memo, on July 19, 1995,
EPA published a final determination (60
FR 37015) that the Pittsburgh-Beaver
Valley and Reading ozone
nonattainment areas had attained the
ozone standard and that the SIP
requirements for reasonable further
progress, (namely the 15% plans and
attainment demonstrations required
under section 182(b)(1) of the Clean Air
Act, and the contingency measures
required under section 172(c)(9) of the
Clean Air Act) no longer applied so long
as these areas did not violate the ozone
standard. The notice also stated that the
sanctions clocks started on January 18,
1994, for these areas for failure to
submit the RFP requirements were
halted. The effective date of the final
determination occurred one day after
the sanction clocks expired and these
areas were, in fact, under the offset
sanction at the time of EPA’s final
determination. However, the sanctions
were lifted as a result of EPA’s final
determination for the same reason that
the final determination would have
halted the sanctions clocks.

EPA has reviewed the 1995 ambient
air quality data (consistent with the
requirements contained in 40 CFR part
58 and recorded in AIRS) for the
Pittsburgh-Beaver Valley ozone
nonattainment area (the Pittsburgh
area), and determined that the area is no
longer in attainment. During the 1995
ozone season 17 exceedances of the
standard were recorded, and two
monitors in the Pittsburgh area recorded
violations of the ozone NAAQS. The
current design value for the Pittsburgh
area, computed using the ozone
monitoring data for 1993 through 1995,
is 133 parts per billion (ppb). The
average annual number of expected
exceedances is 8.2 for that same time
period. An area is considered in
nonattainment when the average annual
number of expected exceedances is
greater than 1.0. A more detailed
summary of the ozone monitoring data
for the area is provided in the Technical
Support Document for this notice.

Other specific details of the
attainment determination revocation
and the reinstatement of the 15% plan,
attainment demonstration, and
contingency measures requirements for
the Pittsburgh area, and the rationale for
EPA’s proposed action are explained in
the February 12, 1996 notice of
proposed rulemaking (NPR) (61 FR
5360) and will not be restated here. Both
positive and adverse public comments
were received on the NPR.

During the public comment period
EPA received one comment letter in
favor of the proposal, and two letters
that contained adverse comments.
Following meetings with the
representatives of the Pennsylvania
Department of Environmental
Protection, EPA subsequently received
another letter from one of the
commenters, the Commonwealth of
Pennsylvania, setting forth a proposed
schedule of milestones for meeting the
attainment demonstration requirement.
The following is a summary of the
adverse comments received on the NPR,
and EPA'’s response to those comments.

Comment #1: The Commonwealth of
Pennsylvania opposed EPA’s proposed
reinstatement of the requirements of
sections 182(b)(1) and 172(c)(9) on
August 15, 1996. According to the
Commonwealth, the August 15, 1996
date did not allow the state enough time
to develop and adopt the necessary
regulations and make the required
submissions. The Commonwealth
contended that the August 15, 1996 date
was not consistent with EPA’s own
policy of providing a reasonable time
taking into account the pertinent
circumstances, did not allow sufficient
time for the Southwestern Pennsylvania
Ozone Stakeholders process (established
by the Commonwealth) to be completed,
was inconsistent with the time frame for
inspection and maintenance (I/M)
program submissions established by the
National Highway Systems Designation
Act (NHSDA) of 1995, and did not
provide sufficient time for the state
rulemaking process to occur.
Subsequently, following meetings
between EPA and the state, in a letter
dated May 17, 1996, the Commonwealth
proposed a schedule of milestones for
submissions from the Commonwealth to
EPA to comply with the attainment
demonstration requirement for the
Pittsburgh area. That schedule includes
milestone dates beginning on August 15,
1996, and ending on December 31, 1997.

Response: First, with respect to the
proposed August 15, 1996 date for the
reinstatement of the 15% plan and
section 172(c)(9) contingency measures
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requirements, for the reasons stated in
the proposal EPA continues to believe
that date is reasonable and provides the
state with an adequate time to prepare
and adopt a SIP revision to comply with
those requirements. The reasonableness
of that date is conclusively
demonstrated by the fact that the
Commonwealth submitted to EPA a
15% plan, and the contingency
measures for the Pittsburgh area, as a
SIP revision, on March 22, 1996. EPA
notes that this submittal also
demonstrates that there is no
inconsistency between the submittal
date for an interim I/M program under
the NHSDA provisions (March 27,
1996), and the August 15, 1996 date for
the reinstatement of the requirements as
the state is relying in its 15% plan on
such an I/M program, which it
submitted to EPA on March 22, 1996.
EPA worked with the Commonwealth to
develop this 15% plan, and provided
comments on the plan for the public
record. Therefore, EPA is adopting in
this final action the proposed August
15, 1996 date for the reinstatement of
the 15% plan and contingency measures
requirements.

Second, with respect to the date for
the reinstatement of the attainment
demonstration requirement of section
182(b)(1)(A) of the CAA, EPA believes
that the comments received indicate
that it is appropriate for EPA to modify
its proposal to allow additional time for
the submission of all of the aspects or
elements of an attainment
demonstration. EPA believes that there
is a range of time periods that would
satisfy the criteria of the May 10, 1995
policy regarding a reasonable time for
the reinstatement of the suspended
requirements and that it is also
permissible to establish a schedule of
milestones requiring the submission of
various elements of an attainment
demonstration culminating with the
submission of fully-adopted,
enforceable regulations necessary to
implement control measures necessary
to attain the ozone standard. While EPA
does not agree with all of the comments
made by the Commonwealth, EPA
believes that the schedule proposed by
the Commonwealth in the letter of May
17, 1996 is a reasonable one in light of
the particular circumstances pertinent
to the submission of an attainment
demonstration for the Pittsburgh-Beaver
Valley ozone nonattainment area.

Under that schedule, the attainment
demonstration would be split into a
number of elements, the first being due
to be submitted to EPA on August 15,
1996, EPA’s original proposed date for
the reinstatement of the attainment
demonstration requirement. That first

element, the photochemical oxidant
modeling demonstration that identifies
VOC and NOx reduction levels
necessary for attainment of the ozone
NAAQS in the area and a list of
available control strategies, is the
necessary first step in the process of
putting together a complete attainment
demonstration for the Pittsburgh area.
EPA believes that the August 15, 1996
date is a reasonable date for this first
element as it will provide adequate time
for the completion of the modeling
efforts but ensure that the
Commonwealth is moving forward
expeditiously towards the submission of
a full attainment demonstration.

Under the schedule, the second
element, an official SIP revision (for
which the Commonwealth has
completed the public notice and hearing
process) containing a photochemical
oxidant modeling demonstration and a
list of available control strategies must
be submitted by the Commonwealth to
EPA by October 1, 1996. This will
provide an adequate opportunity for
public input on these matters through a
notice and comment process at the state
level and through the Southwestern
Pennsylvania Ozone Stakeholders
process established by the state for
addressing Pittsburgh’s ozone problems,
while still ensuring that these issues
will be addressed in an expeditious
manner.

The third element under the schedule
is a SIP submission from the
Commonwealth to EPA that must be
made by April 1, 1997. This submission
must consist of any emission reduction
strategies selected by the
Commonwealth for the Pittsburgh area
for which new regulations are not
required and an enforceable
commitment, which has undergone
public notice and hearing, to submit to
EPA by December 31, 1997, as final,
fully-adopted and enforceable
regulations any emission reduction
strategies selected by the
Commonwealth for the Pittsburgh area
for which new regulations are required.
This will ensure that any selected
strategies that do not require new
regulations are submitted to EPA prior
to the 1997 ozone season for
incorporation in the SIP and that any
selected strategies for which new
regulations are required will be
submitted in an expeditious time frame,
but one that will provide necessary
additional time for state rulemaking
activities. Submission of those
regulations by December 31, 1997,
should provide adequate lead time for
the implementation of such regulations
and EPA action regarding those

regulations prior to the 1998 ozone
season.

The final element under the schedule
is the December 31, 1997 date for the
submission of final, fully-adopted and
enforceable regulations to implement all
selected control strategies for which
new regulations are necessary.

EPA believes that this schedule
represents a reasonable accommodation
between the need for expeditious
compliance with the reinstated
attainment demonstration requirement
and the time for the state regulatory
process, the technical work regarding
the underlying modeling, and allowing
for public input regarding these efforts
through the state notice and comment
process and the Commonwealth’s
stakeholder process, which is scheduled
for completion by the end of 1996. EPA
notes, however, that the obligations
regarding submittals to EPA established
under this milestone schedule exist
regardless of the outcome of the
stakeholder process.

EPA rejects the contention of the
commenter that the dates for the
reinstatement of the suspended
requirements were based on a
commitment to establish such dates in
a settlement agreement to settle pending
litigation. No settlement agreement
regarding the proposed dates had been
entered into at the time of the proposal
and the fact that EPA is establishing the
dates in this final action based on a
careful evaluation of all circumstances
and comments on the proposal,
including the Commonwealth’s letter of
May 17, 1996, demonstrates that EPA
had not committed itself to the August
15, 1996 date at the time of the
proposal.

The sanctions consequences of this
schedule are discussed below in the
CONCLUSIONS section of this notice.

Comment #2: “Transport of ozone
from outside Pennsylvania into the
Pittsburgh-Beaver Valley area was not
considered.”

Response: While Pennsylvania has
made great strides in improving the air
quality in the Pittsburgh area, ozone
remains a problem. EPA believes that
the Pittsburgh area generates substantial
emissions of volatile organic
compounds (VOC) and oxides of
nitrogen (NOx), which contribute
significantly to the nonattainment
problem there. This was demonstrated
in 1995, when exceedances were
recorded in Pittsburgh, and ozone
concentrations at the border and in all
other western and central Pennsylvania
areas were below the standard. The
Commonwealth has performed no
modeling analyses to demonstrate that
the ozone problem in the Pittsburgh area
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is caused by transport from upwind
sources. An adequate technical
demonstration, including emissions
data and a modeling analysis, must be
provided to support any claim of
transport-dominated nonattainment.

Comment #3: “The 1995 o0zone season
data was not officially submitted to EPA
until November 1995.”

Response: While the Commonwealth
did not officially submit the data to EPA

Commonwealth was aware of the
violations much sooner. Although the
data had to go through official quality
assurance procedures, the
Commonwealth had a strong indication
that the area had violated the ozone
NAAQS before November 1995. In fact,
in an October 11, 1995 letter to EPA,
Governor Ridge acknowledged the
violations of the ozone NAAQS that
occurred in the Pittsburgh area during

Comment #4: “The 1995 o0zone season
area data was unexpected and unusual
in comparison to recent data.”

Response: As shown in the tables
below, the area was not without
exceedances in recent years. From 1987
to 1995, the number of exceedances
varied from year to year with no
discernable pattern. This variation is
due to year-to-year variations in
emissions and meteorological

until November 1995, the the summer of 1995. conditions.
PITTSBURGH AREA: NUMBER OF OZONE EXCEEDANCES: 1987-1995
1987 1988 1989 1990 1991 1992 1993 1994 1995
10 41 5 0 2 0 1 4 17

Because the area has not adequately
reduced its VOC and NOx emissions, it
is subject to ozone exceedances
whenever meteorological conditions are
conducive to ozone formation. One of
the goals of the Clean Air Act is to
minimize the health risks that people
encounter. Since meteorological
conditions cannot be controlled, the
way to reduce health risks due to ozone
in the Pittsburgh area is to reduce the
anthropogenic emissions of VOC and
NOx, both of which are considered
precursor pollutants. Furthermore,
many VOCs are listed as hazardous air
pollutants under section 112 of the
Clean Air Act, and nitrogen dioxide
(NOy) is individually regulated by EPA
because of its health and welfare effects.
As a result, the reduction of VOC and
NOx emissions will reduce the health
risks that are associated with exposure
to VOC and NOx, as well as reducing
the health risks due to elevated ozone
levels.

Finally, the comment letter referred to
comments that this same commenter
made on another, related action, EPA’s
February 7, 1996 proposed disapproval
of Pennsylvania’s ozone redesignation
request for the Pittsburgh area (61 FR
4598). On May 1, 1996, EPA responded
to those comments in the final rule
disapproving Pennsylvania’s
redesignation request for the Pittsburgh
area (61 FR 19193). Those comments
and EPA'’s responses will not be restated
here but are incorporated by reference to
the extent relevant to this action.

The second commenter’s position is
that EPA’s July 19, 1995 waiver of the
15% plan and attainment demonstration
requirements for the Pittsburgh area was
unlawful because it relieved moderate
ozone nonattainment areas from
requirements established for those areas
in sections 172, 176, 179, 181, and 182
of the Clean Air Act.

Comment #1: ““An area cannot be
removed from nonattainment status
except by the redesignation process
under section 107(d)(3), which provides
that the redesignation cannot occur
unless the area not only attained the
standard but also met several other
prerequisites. Because the July 19
decision did not purport to find—and
had no basis for finding—that these
other prerequisites had been met, and
did not purport to relieve the
Pittsburgh-Beaver Valley area of its
nonattainment status, that decision
could not lawfully exempt the area from
the requirements imposed by sections
172,176, 179, 181, and 182.”

Response: The rationale and
justification for EPA’s July 19, 1995
action were thoroughly explained in
that rulemaking and EPA incorporates
by reference the explanations provided
therein as to the lawfulness of EPA’s
action. EPA also incorporates by
reference the discussions of the
rationales and bases for such actions
contained in other notices regarding
similar actions taken with respect to
other ozone nonattainment areas—Salt
Lake City, Utah (60 FR 36723, July 18,
1995), Muskegon and Grand Rapids,
Michigan (60 FR 37366, July 20, 1995),
and Cleveland, Ohio (61 FR 20458, May
7, 1996). EPA also notes that it
disapproved the Commonwealth’s
November 13, 1993 redesignation
request for the Pittsburgh area on May
1, 1996 (61 FR 19193), and that the issue
of whether the July 19, 1995 action had
any impact on EPA’s evaluation of the
redesignation request has now been
rendered moot.

Comment #2: The proposal “makes no
mention of either the conformity
requirements of section 176(c) or the
federal implementation plan
requirements of section 110(c).” The
same ozone NAAQS violations that
compel reimposition of the section

182(b)(1) and 172(c)(9) requirements
also compel imposition of the
conformity and federal implementation
plan (FIP) requirements as well—and on
the same schedule.

Response: With respect to the
conformity requirements, EPA believes
that they are not affected by this action.
Rather, the conformity requirements are
as they were explained in the May 1,
1996 disapproval of the Pittsburgh
redesignation request and maintenance
plan (61 FR 19193): “When the final
disapproval of the maintenance plan is
effective, the Pittsburgh area will no
longer be able to demonstrate
conformity to the submitted
maintenance plan pursuant to the
transportation conformity requirements
in 40 CFR 93.128(l). Since the submitted
maintenance plan budget will no longer
apply for transportation conformity
purposes, the build/no-build and less-
than-90 tests will apply pursuant to 40
CFR 93.122. In addition, the
Commonwealth submitted a 15% rate-
of-progress plan (15% plan) on March
22, 1996. Ninety days after this
submittal date, the emissions budget
contained in this 15% plan will apply
for conformity purposes pursuant to 40
CFR 93.118 and 93.128(a)(1)(ii), as well
as the build/no-build test under 40 CFR
93.122.”

With respect to the FIP clock, EPA
believes that the FIP clock is analogous
to the sanctions clock and, therefore,
would be reinstated in the same manner
as the sanctions clock. Thus, the FIP
clock, like the sanctions clock, would
resume as to the particular submission
at issue, with one day less than six
months to run (the amount of time left
on the FIP clock at the time of the July
19, 1995 determination of attainment).

For example, with respect to the 15%
plan and contingency measure
requirements that are being reinstated as
of August 15, 1996, the FIP clock would
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be reinstated at that time, with one day
less than six months to run. With
respect to the elements of the attainment
demonstration, the FIP clock would
resume as to each element two weeks
after the due date for each element (the
date on which the sanctions would be
reinstated if the submission were not
made), with one day less than six
months to run.

Comment #3: Since it is the
commenter’s position that the
requirements never ceased being
applicable, the commenter agreed that
August 15, 1996 is “‘a more than
reasonable time from the
Commonwealth to meet those
requirements.” The commenter also
stated that, “‘Further delay in these
already long-overdue public health
measures must not be tolerated.”

Response: As stated above, EPA
believed that August 15, 1996 provided
the Commonwealth with a reasonable
amount of time to develop and submit
a 15% plan, contingency measures, and
an attainment demonstration. However,
for the reasons set out in this notice,
EPA believes that, considering the
Commonwealth’s particular
circumstances (including its regulatory
adoption process and the Southwestern
Pennsylvania Ozone Stakeholders
process) the Commonwealth needs time
beyond August 15, 1996 to complete an
attainment demonstration for the
Pittsburgh area.

Conclusions

EPA has considered all the comments
received, and is committed to working
with the Commonwealth to resolve the
Pittsburgh area’s ozone problem.
Towards that end, EPA is a member of
the Southwestern Pennsylvania Ozone
Stakeholders Group and is participating
in the Stakeholders process to help
identify appropriate control measures,
agreeable to all affected parties, that will
bring the area into attainment for ozone
as quickly as possible, without causing
an undue economic burden to the
citizens of the area.

Furthermore, EPA still believes that
the August 15, 1996 date provides the
Commonwealth a reasonable amount of
time to develop a 15% plan and the
contingency measures. As noted above,
the Commonwealth submitted to EPA a
15% plan, and the contingency
measures, as an official SIP revision on
March 22, 1996. EPA worked with the
Commonwealth to develop this 15%
plan and the contingency measures, and
provided comments on the plan for the
public record.

Taking the individual circumstances
the Commonwealth faces in addressing
its outstanding SIP requirements,

including the Commonwealth’s rule
adoption process and the Southwestern
Pennsylvania Ozone Stakeholders
process, EPA has determined that it is
reasonable to allow more time than
proposed for the submission of a full
attainment demonstration SIP.

EPA is still revoking the attainment
determination for the Pittsburgh area,
and reinstating the RFP and attainment
demonstration requirements as of the
effective date of this action. However, in
lieu of requiring the Commonwealth to
submit the attainment determination for
the Pittsburgh area as a formal SIP
revision by August 15, 1996, EPA is
establishing the following milestones.

(1) By August 15, 1996, the
Commonwealth must submit to EPA,
and make available for public comment
as a proposed SIP submission, complete
photochemical oxidant modeling for the
Pittsburgh area which identifies the
VOC and NOXx reductions levels
necessary for attainment, and a list of
available control strategies.

(2) By October 1, 1996, the
Commonwealth must submit to EPA a
SIP revision containing a photochemical
oxidant modeling demonstration and a
list of available control strategies.

(3) By April 1, 1997, the
Commonwealth must submit to EPA a
full SIP revision for those emission
reduction strategies selected by the
Commonwealth for the Pittsburgh area
for which new regulations are not
required.

(4) By April 1, 1997, the
Commonwealth must submit to EPA a
committal SIP revision for those
emission reduction strategies selected
by the Commonwealth for the Pittsburgh
area that require new regulations.

(5) By December 31, 1997, the
Commonwealth must submit to EPA as
a SIP revision adopted final fully
enforceable regulations encompassing
the emission reduction strategies
contained in the committal SIP.

Unless the Commonwealth makes the
required submittal to EPA, the sanctions
and sanction clocks halted by the July
19, 1995 action suspending the
attainment demonstration requirements
at issue will be reinstated, as to each of
the submittals included in this
milestone schedule, two weeks after the
date set for each of the submittals by the
Commonwealth to EPA. If the
Commonwealth fails to make a
submission by the required date, the
offset sanction would go back into effect
two weeks after the relevant milestone
date, and the highway sanction clock
would be reinstated at that time where
it was halted on July 19, 1995 (i.e., with
approximately 6 months remaining).
Sanctions or sanctions clocks would be

stopped if the Commonwealth makes
the relevant overdue submittal, if EPA
affirmatively determines that the actual
material submitted by the
Commonwealth contains the
information necessary to enable EPA to
determine whether the
Commonwealth’s submission complies
with the pertinent milestone
requirement. This determination would
not be a determination regarding the
merits of the submission, but only a
determination as to whether it contains
the necessary elements for EPA to
proceed to evaluate its merits. EPA shall
make the determination as to whether
the submittal contains the necessary
information within two weeks of the
actual submission date by the
Commonwealth. EPA’s determination
will be issued, in writing, in a letter to
the Secretary of the Pennsylvania
Department of Environmental Protection
and will be publicly available.

In the event the Commonwealth
makes a required submittal by the
pertinent milestone date, EPA shall,
within two weeks of the milestone date,
make a determination, in writing, as to
whether the actual material submitted
by the Commonwealth contains the
information necessary to enable EPA to
determine whether the
Commonwealth’s submission complies
with the pertinent milestone
requirement. If EPA determines that the
material submitted to EPA by the
Commonwealth fails to satisfy this
minimum criterion, the offset sanction
would be reinstated upon that
determination by EPA and the highway
sanction clock would be reinstated at
that time where it was halted on July 19,
1995 (i.e., with approximately 6 months
remaining). Sanctions or sanctions
clocks would be stopped if the
Commonwealth subsequently makes a
submittal to cure the deficiencies
identified by EPA, and if EPA
affirmatively determines in writing that
the material submitted by the
Commonwealth cures the identified
deficiencies. Again, EPA shall make the
determination as to the adequacy of the
submittal within two weeks of the date
of the actual submittal to EPA. Each of
the determinations referenced in this
paragraph will be made, in writing, in
a letter to the Secretary of the
Pennsylvania Department of
Environmental Protection and made
publicly available.

In those instances where EPA
determines that the Commonwealth’s
submittal does not contain the
information necessary to enable EPA to
determine whether the
Commonwealth’s submission complies
with the pertinent milestone
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requirement, EPA’s letter so informing
the Commonwealth will articulate the
basis for EPA’s determination, specify
the remedy, and identify the actions
necessary by the Commonwealth to
remedy its submission to satisfy the
relevant milestone.

Although this departs from the
normal approach to the cessation of a
sanctions clock or the lifting of
sanctions that have already been
imposed, EPA believes that the above-
described approach is justified in the
present unique circumstances. With this
action, EPA is establishing a new
submission schedule for requirements
that had been suspended by the July 19,
1995 action taken pursuant to the May
10, 1995 policy. Thus, in this case, the
underlying requirements that had led to
the starting of sanctions clocks and the
actual imposition of offset sanctions for
one day have been suspended since July
19, 1995. EPA believes it is appropriate
and justifiable to establish the
previously-described mechanism in the
context of carrying out the terms of the
July 19, 1995 action in the event of a
revocation of that determination of
attainment due to subsequent violations,
and the establishment of a milestone
schedule that provides the state with a
reasonable time to comply with the
reinstated requirements through the
submission of individual elements of
those requirements over a period of
time. That mechanism provides that in
the case where the Commonwealth
makes a submission to comply with the
schedule herein established, sanctions
and sanctions clocks would not be
reinstated unless EPA determines that
the submission was deficient following
the process that was described
previously.

To ensure that such determinations
are made by EPA expeditiously, EPA is
taking the unusual step of committing to
make such determinations within two
weeks of a submission from the
Commonwealth. This will assure that
sanctions are not either delayed or
prolonged due to inaction on the part of
EPA. Thus, EPA has also committed to
act within two weeks on a submission
from the Commonwealth made to cure
a previously-identified deficiency. This
will assure that sanctions and sanctions
clocks reinstated due to an identified
deficiency in a submission will be
turned off expeditiously in the event the
Commonwealth cures that deficiency.
EPA views these commitments to act
within two weeks, to determine whether
a submission contains the information
necessary to enable EPA to determine
whether the Commonwealth’s
submission complies with the milestone
requirements, as establishing an

enforceable commitment or duty to
make those determinations. As noted
earlier, these determinations are not
determinations on the merits of the
individual submissions, but are only
determinations regarding whether the
contents of the submission are adequate
for EPA to evaluate the merits of the
submission. EPA also emphasizes that,
in the event the Commonwealth makes
no submission at all by the milestone
date in the schedule, sanctions and
sanctions clocks would be reinstated
automatically, without further action on
the part of EPA and would only be
stopped upon an affirmative
determination by EPA regarding the
adequacy of the submission.

As stated previously, in those
instances where EPA determines that
the Commonwealth’s submittal does not
contain the information necessary to
enable EPA to determine whether the
Commonwealth’s submission complies
with the pertinent milestone
requirement, EPA’s letter so informing
the Commonwealth will articulate the
basis for EPA’s determination, specify
the remedy, and identify the actions
necessary by the Commonwealth to
remedy its submission to satisfy the
relevant milestone.

EPA believes that these commitments
are warranted under the special
circumstances presented by this
situation, including the establishment
by EPA of a phased schedule for the
submission of specified elements of a
full attainment demonstration upon the
revocation of a determination of
attainment that had suspended the
underlying requirements and the fact
that the Commonwealth has publicly
committed to support this schedule in a
letter to the rulemaking docket. EPA
also notes that due to the fact that the
offset sanctions had already been
imposed in July of 1995, there is no
safety margin upon the reinstatement of
the suspended requirements, i.e., the
sanction would be immediately
reimposed upon the reinstatement of the
requirements. Thus, EPA believes it is
justifiable for it to establish a
mechanism that, in the event the
Commonwealth makes a submission to
comply with the milestone schedule,
will require EPA to act in an
expeditious manner before the sanctions
would be reinstated.

With respect to the FIP clock, EPA
believes that the FIP clock is analogous
to the sanctions clock and, therefore,
would be reinstated in the same manner
as the sanctions clock. Thus, the FIP
clock, like the sanctions clock, would
resume as to the particular submission
at issue with one day less than six
months to run (the amount of time left

on the FIP clock at the time of the July
19, 1995 determination of attainment).

Final Action

Due to the monitored violations of the
ozone standard, EPA has determined
that the air quality in the Pittsburgh-
Beaver Valley moderate ozone
nonattainment area is no longer
attaining the ozone standard. As a
consequence, EPA is reinstating the
requirements of section 182(b)(1)
concerning the submission of the 15%
RFP plan and ozone attainment
demonstration and the requirements of
section 172(c)(9) concerning
contingency measures. In order to
provide a reasonable time for the
Commonwealth to develop and submit
these SIP elements, EPA is revoking the
determination of attainment and
reinstating these SIP requirements,
effective beginning August 15, 1996.

EPA believes that, under the
circumstances presented here, setting an
effective date of August 15, 1996 would
provide the Commonwealth a
reasonable amount of time to submit a
15% plan and related contingency
measures. The Commonwealth
submitted a 15% plan, and the
contingency measures, on March 22,
1996.

Furthermore, for the reasons set forth
above, the following schedule is
reasonable for the development and
adoption of an attainment
demonstration.

(1) By August 15, 1996, the
Commonwealth must submit to EPA,
and make available for public comment
as a proposed SIP submission, complete
photochemical oxidant modeling for the
Pittsburgh area which identifies the
VOC and NOy reductions levels
necessary for attainment, and a list of
available control strategies.

(2) By October 1, 1996, the
Commonwealth must submit to EPA a
SIP revision containing a photochemical
oxidant modeling demonstration and a
list of available control strategies.

(3) By April 1, 1997, the
Commonwealth must submit to EPA a
full SIP revision for those emission
reduction strategies selected by the
Commonwealth for the Pittsburgh area
for which new regulations are not
required.

(4) By April 1, 1997, the
Commonwealth must submit to EPA a
committal SIP revision for those
emission reduction strategies selected
by the Commonwealth for the Pittsburgh
area that require new regulations.

(5) By December 31, 1997, the
Commonwealth must submit to EPA as
a SIP revision adopted final fully
enforceable regulations encompassing
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the emission reduction strategies
contained in the committal SIP.

Sanctions, sanction clocks, and FIP
clocks will be reinstated as discussed in
this notice.

EPA’s July 19, 1995, final
determination put the Commonwealth
on notice that these requirements would
be reinstated if a violation occurred.
Since the Commonwealth has been
aware of the violations and their
consequences since last summer, EPA
believes that this schedule constitutes
sufficient time for the Commonwealth to
prepare to meet the reactivated
requirements. Sanctions will not be
imposed if the Commonwealth submits
an attainment demonstration for the
Pittsburgh-Beaver Valley nonattainment
area that EPA does not find deficient in
accordance with the schedule and
process set out above. As discussed
above, the situation as to conformity is
not changed by this rulemaking action
and is as it was explained in the May
1, 1995 final action disapproving the
redesignation request for the Pittsburgh-
Beaver Valley ozone nonattainment
area.

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that this action
does not include a Federal mandate that
may result in estimated costs of $100
million or more to either State, local, or
tribal governments in the aggregate, or
to the private sector. This Federal action
reinstates temporarily suspended
requirements in accordance with the
terms of the July 19, 1995 action that
suspended them. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

As described in the NPR, EPA has
determined that this action will not
affect a substantial number of small
entities. EPA’s action does not create
any new requirements but reinstates
previously applicable requirements that
had temporarily been suspended.

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action regarding the Pittsburgh-
Beaver Valley ozone nonattainment area
must be filed in the United States Court
of Appeals for the appropriate circuit by
(Insert date 60 days from date of
publication). Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

Dated: May 21, 1996.
W. Michael McCabe,
Regional Administrator, Region I1l.

Chapter I, title 40, of the Code of
Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart NN—Pennsylvania

2. Section 52.2037 is amended by
revising paragraph (b)(1) to read as
follows:

§52.2037 Control Strategy: Carbon
Monoxide and Ozone .
* * * * *

(b)(2)(i) Determination—EPA has
made a determination, effective August
15, 1996, that the Pittsburgh-Beaver
Valley ozone nonattainment area (the
Pittsburgh area) is no longer in
attainment of the National Ambient Air
Quality Standard for ozone due to
monitored violations of the standard.
Therefore, effective August 15, 1996,

EPA is revoking the determination of
attainment for the area made July 19,
1995, and is reinstating the reasonable
further progress and attainment
demonstration requirements of section
182(b)(1) and contingency measure
requirements of section 172(c)(9) of the
Clean Air Act beginning on August 15,
1996. With regard to the attainment
demonstration requirements, EPA has
determined that the following schedule
is reasonable for the development,
adoption, and submittal of an
attainment demonstration by the
Commonwealth of Pennsylvania (the
Commonwealth).

(A) By August 15, 1996, the
Commonwealth must submit to EPA,
and make available for public comment
as a proposed SIP submission, complete
photochemical oxidant modeling for the
Pittsburgh area which identifies the
VOC and NOx reductions levels
necessary for attainment, and a list of
available control strategies.

(B) By October 1, 1996, the
Commonwealth must submit to EPA a
SIP revision containing a photochemical
oxidant modeling demonstration and a
list of available control strategies.

(C) By April 1, 1997, the
Commonwealth must submit to EPA a
full SIP revision for those emission
reduction strategies selected by the
Commonwealth for the Pittsburgh area
for which new regulations are not
required.

(D) By April 1, 1997, the
Commonwealth must submit to EPA a
committal SIP revision for those
emission reduction strategies selected
by the Commonwealth for the Pittsburgh
area that require new regulations.

(E) By December 31, 1997, the
Commonwealth must submit to EPA as
a SIP revision adopted final fully
enforceable regulations encompassing
the emission reduction strategies
contained in the committal SIP.

(ii) Unless the Commonwealth makes
the required submittal to EPA, the
sanctions and sanction clocks halted by
the July 19, 1995 action suspending the
attainment demonstration requirements
at issue will be reinstated, as to each of
the submittals included in this
milestone schedule, two weeks after the
date set for each of the submittals by the
Commonwealth to EPA. If the
Commonwealth fails to make a
submission by the required date, the
offset sanction would go back into effect
two weeks after the relevant milestone
date, and the highway sanction clock
would be reinstated at that time where
it was halted on July 19, 1995 (i.e., with
approximately 6 months remaining).
Sanctions or sanctions clocks would be
stopped if the Commonwealth makes
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the relevant overdue submittal, if EPA
affirmatively determines in writing that
the actual material submitted by the
Commonwealth contains the
information necessary to enable EPA to
determine whether the
Commonwealth’s submission complies
with the pertinent milestone
requirement. EPA shall make the
determination, in writing, as to whether
the submittal contains the necessary
information within two weeks of the
actual submission date by the
Commonwealth. In the event the
Commonwealth makes a required
submittal by the pertinent milestone
date, EPA shall, within two weeks of the
milestone date, make a determination,
in writing, as to whether the actual
material submitted by the
Commonwealth contains the
information necessary to enable EPA to
determine whether the
Commonwealth’s submission complies
with the pertinent milestone
requirement. If EPA determines that the
material submitted to EPA by the
Commonwealth fails to satisfy this
minimum criterion, the offset sanction
would be reinstated upon that
determination by EPA and the highway
sanction clock would be reinstated at
that time where it was halted on July 19,
1995 (i.e., with approximately 6 months
remaining). Sanctions or sanctions
clocks would be stopped if the
Commonwealth subsequently makes a
submittal to cure the deficiencies
identified by EPA, and if EPA
affirmatively determines in writing that
the material submitted by the
Commonwealth cures the identified
deficiencies. EPA shall make the
determination as to the adequacy of the
submittal within two weeks of the date
of the actual submittal to EPA. Each of
the determinations referred to in this
subparagraph shall be made in writing,
in a letter to the Secretary of the
Pennsylvania Department of
Environmental Protection and made
publicly available. In those instances
where EPA determines that the
Commonwealth’s submittal does not
contain the information necessary to
enable EPA to determine whether the
Commonwealth’s submission complies
with the pertinent milestone
requirement, EPA’s letter so informing
the Commonwealth will articulate the
basis for EPA’s determination, specify
the remedy, and identify the actions
necessary by the Commonwealth to
remedy its submission to satisfy the
relevant milestone. With respect to the
15 percent plan and contingency
measure requirements that are being
reinstated as of August 15, 1996, the FIP

clock will be reinstated at that time,
with one day less than six months to
run. With respect to the elements of the
attainment demonstration, the FIP clock
will resume as to each element (the date
on which the sanctions would be
reinstated if the submissions were not
made), with one day less than six
months to run.

* * * * *

[FR Doc. 96-13871 Filed 6—-3-96; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
[Docket No. FEMA-7642]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, FEMA.
ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that are suspended on the
effective dates listed within this rule
because of noncompliance with the
floodplain management requirements of
the program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will be withdrawn
by publication in the Federal Register.
EFFECTIVE DATE: The effective date of
each community’s suspension is the
third date (*“Susp.”) listed in the third
column of the following tables.
ADDRESSES: If you wish to determine
whether a particular community was
suspended on the suspension date,
contact the appropriate FEMA Regional
Office or the NFIP servicing contractor.
FOR FURTHER INFORMATION CONTACT:
Robert F. Shea Jr., Division Director,
Program Implementation Division,
Mitigation Directorate, 500 C Street,
SW., Room 417, Washington, DC 20472,
(202) 646-3619.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance

coverage as authorized under the
National Flood Insurance Program, 42
U.S.C. 4001 et seq., unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with program regulations, 44 CFR part
59 et seq. Accordingly, the communities
will be suspended on the effective date
in the third column. As of that date,
flood insurance will no longer be
available in the community. However,
some of these communities may adopt
and submit the required documentation
of legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
their eligibility for the sale of insurance.
A notice withdrawing the suspension of
the communities will be published in
the Federal Register.

In addition, the Federal Emergency
Management Agency has identified the
special flood hazard areas in these
communities by publishing a Flood
Insurance Rate Map (FIRM). The date of
the FIRM if one has been published, is
indicated in the fourth column of the
table. No direct Federal financial
assistance (except assistance pursuant to
the Robert T. Stafford Disaster Relief
and Emergency Assistance Act not in
connection with a flood) may legally be
provided for construction or acquisition
of buildings in the identified special
flood hazard area of communities not
participating in the NFIP and identified
for more than a year, on the Federal
Emergency Management Agency’s
initial flood insurance map of the
community as having flood-prone areas
(section 202(a) of the Flood Disaster
Protection Act of 1973, 42 U.S.C.
4106(a), as amended). This prohibition
against certain types of Federal
assistance becomes effective for the
communities listed on the date shown
in the last column.

The Acting Associate Director finds
that notice and public comment under
5 U.S.C. 553(b) are impracticable and
unnecessary because communities listed
in this final rule have been adequately
notified.

Each community receives a 6-month,
90-day, and 30-day notification
addressed to the Chief Executive Officer
that the community will be suspended
unless the required floodplain
management measures are met prior to
the effective suspension date. Since
these notifications have been made, this
final rule may take effect within less
than 30 days.
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National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Acting Associate Director has
determined that this rule is exempt from
the requirements of the Regulatory
Flexibility Act because the National
Flood Insurance Act of 1968, as
amended, 42 U.S.C. 4022, prohibits
flood insurance coverage unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
they take remedial action.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Paperwork Reduction Act

This rule does not involve any
collection of information for purposes of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
October 26, 1987, 3 CFR, 1987 Comp.,
p. 252.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive

Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp., p. 309.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

1. The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§64.6

[Amended]

2. The tables published under the
authority of § 64.6 are amended as
follows:

Date certain
) federal assist-
State/location ComN";l.m'ty Effective date of eligibility gygﬁqn;peggtcé ané:veairll;)bllcéni%er
special flood
hazard areas
Region |
Maine: Arundel, town of, York County ............. 230192 | Apr 21, 1976, Emerg.; Apr 1, 1987, Reg.; | June 4, 1996 June 4, 1996.
June 4, 1996, Susp.
Region IV
Georgia: Dooly County, unincorporated areas. 130532 | Sept. 22, 1995, Emerg.; June 4, 1996, Reg.; | ...... do .o Do.
June 4, 1996, Susp.
Region V
lllinois: Kane County, unincorporated areas .... 170896 | July 29, 1976, Emerg.; Mar. 1, 1982, Reg.; | ...... do .o Do.
June 4, 1996, Susp.
Indiana:
LaPorte, city of, LaPorte County ............... 180490 | Apr. 28, 1983, Emerg.; Apr. 1, 1993, Reg.; | ...... do .o Do.
June 4, 1996, Susp.
LaPorte County, unincorporated areas ..... 180144 | Jan. 15, 1976, Emerg.; Jan. 1, 1987, Reg.; | ...... do .o Do.
June 4, 1996, Susp.
Region VI
New Mexico: Eddy County, unincorporated 350120 | Oct. 22, 1975, Emerg.; June 4, 1996, Reg.; | ...... do .o Do.
areas. June 4, 1996, Susp.
Region IX
Arizona: Tucson, city of, Pima County ............. 040076 | Jan. 20, 1975, Emerg.; Aug. 2, 1982, Reg.; | ...... [o [o NP Do.
June 4, 1996, Susp.
Michigan:
Bangor, charter township of, Bay County 260019 | Mar. 30, 1973, Emerg.; July 2, 1979, Reg.; | June 18, 1996 | June 18, 1996
June 18, 1996, Susp.
Bay City, city of, Bay County ...........c....... 260020 | Mar. 30, 1973, Emerg.; Sept. 1, 1978, Reg.; | ...... do .o Do.
June 18, 1996, Susp.
Beaver, township of, Bay County ............. 260357 | June 25, 1982, Emerg.; Feb. 1, 1986, Reg.; | ...... [o [o VRN Do.
June 18, 1996, Susp.
Essexville, city of, Bay County .................. 260021 | Mar. 30, 1973, Emerg.; Sept. 1, 1978, Reg.; | ...... do .o Do.
June 18, 1996, Susp.
Frankenlust, township of, Bay County ...... 260022 | Mar. 30, 1973, Emerg.; Nov. 15, 1979, Reg.; | ...... (o [o VRN Do.
June 18, 1996, Susp.
Fraser, township of, Bay County .............. 260657 | Nov. 13, 1981, Emerg.; Nov. 13, 1981, Reg.; | ...... do .o Do.
June 18, 1996, Susp.
Hampton, township of, Bay County .......... 260023 | Mar. 30, 1973, Emerg.; Aug. 1, 1978, Reg.; | ...... [o [o VPRI Do.
June 18, 1996, Susp.
Kawkawlin, township of, Bay County ........ 260658 | Jan. 29, 1979, Emerg.; Feb. 1, 1979, Reg.; | ...... do .o Do.
June 18, 1996, Susp.
Merritt, township of, Bay County ............... 260024 | Mar. 30, 1973, Emerg.; Aug. 15, 1978, Reg.; | ...... do .o Do.
June 18, 1996, Susp.
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Date certain
) federal assist-
State/location ComNrgl.Jnlty Effective date of eligibility gygﬁ]n;peggﬁ; an;\;aairllaobllgni%er
special flood
hazard areas
Monitor, township of, Bay County ............. 260358 | July 21, 1982, Emerg.; Aug. 19, 1985, Reg.; | ...... do .o Do.
June 18, 1996, Susp.
Pinconning, city of, Bay County ................ 260607 | Mar. 17, 1975, Emerg.; Aug. 3, 1981, Reg.; | ...... do .o Do.
June 18, 1996, Susp.
Pinconning, township of, Bay County ....... 260025 | Mar. 30, 1973, Emerg.; Sept. 1, 1978, Reg.; | ...... do .o Do.
June 18, 1996, Susp.
Portsmouth, township of, Bay County ...... 260026 | Apr. 26, 1973, Emerg.; May 1, 1980, Reg.; | ...... do .o Do.
June 18, 1996, Susp.
Williams, township of, Bay County ........... 260359 | June 21, 1979, Emerg.; Feb. 1, 1986, Reg.; | ...... do .o Do.
June 18, 1996, Susp.
Region VI
Louisiana: St. Mary Parish, unincor- 220192 | Apr. 6, 1973, Emerg.; Sept. 3, 1980, Reg.; | ...... do .o Do.
porated areas. June 18, 1996, Susp.
Oklahoma: Noble County, unincorporated 400132 | May 14, 1990, Emerg.; Nov. 18, 1992, Reg.; | ...... do .o Do.
areas. June 18, 1996, Susp.
Region VII
Nebraska:
Dakota County, unincorporated areas ...... 310429 | Aug. 18, 1975, Emerg.; Apr. 15, 1982, Reg.; | ...... do .o Do.
June 18, 1996, Susp.
Homer, village of, Dakota County ............. 310241 | Mar. 26, 1975, Emerg.; Apr. 3, 1984, Reg.; | ...... do .o Do.
June 18, 1996, Susp.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Rein.—Reinstatement; Susp.—Suspension.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Issued: May 30, 1996.
Richard W. Krimm,

Acting Associate Director, Mitigation
Directorate.

[FR Doc. 96-13987 Filed 6—-3-96; 8:45 am]
BILLING CODE 6718-05-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 672

[Docket No. 960129018-6018-01; I.D.
052896E]

Groundfish of the Gulf of Alaska;
Pollock in the Western Regulatory
Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure; request for comments.

SUMMARY: NMFS issues an inseason
adjustment closing directed fishing for
pollock by vessels catching pollock for
processing by the inshore component in
the Western Regulatory Area of the Gulf
of Alaska (GOA). This adjustment closes
the fishery 12 hours after its scheduled
opening at noon, A.l.t., June 1, 1996,
and is necessary to allow the harvest of
the total allowable catch (TAC) of
pollock in the Western Regulatory Area.

DATES: Fishery will be closed midnight,
A.lLt., June 1, 1996, until 12 noon, A.lL.t.,
July 1, 1996. Comments must be
received at the following address no
later than 4:30 p.m., A.L.t., June 14,
1996.

ADDRESSES: Comments may be sent to
Ronald J. Berg, Chief, Fisheries
Management Division, Alaska Region,
NMFS, P.O. Box 21668, Juneau, AK
99802, Attn: Lori Gravel, or be delivered
to the fourth floor of the Federal
Building, 709 West 9th Street, Juneau,
AK.

FOR FURTHER INFORMATION CONTACT:
Michael L. Sloan, 907-581-2062.

SUPPLEMENTARY INFORMATION: The
groundfish fishery in the GOA exclusive
economic zone is managed by the NMFS
according to the Fishery Management
Plan for Groundfish of the GOA (FMP)
prepared by the North Pacific Fishery
Management Council under authority of
the Magnuson Fishery Conservation and
Management Act (Magnuson Act).
Fishing by U.S. vessels is governed by
regulations implementing the FMP at 50
CFR parts 620 and 672.

As of May 11, 1996, 5,704 metric tons
(mt) of pollock remain in the second
quarterly allowance of the inshore
allocation of the Western Regulatory
Area of the GOA pollock TAC. In
accordance with §672.23(e), directed
fishing for pollock in the Western
Regulatory Area of the GOA is
scheduled from 12 noon, A.l.t., June 1
until 12 noon, A.lL.t., July 1, 1996, or

until the TAC is reached, whichever
occurs first.

Section 672.23(b) specifies that the
time of all openings and closures of
fishing seasons other than the beginning
and end of the calendar fishing year is
12:00 noon, A.lL.t. A fishery opening,
therefore, normally extends for a
minimum of 24 hours. Current
information shows the catching capacity
of vessels catching pollock for
processing by the inshore component is
in excess of 9,600 mt per day. The
Director, Alaska Region, NMFS, has
determined that the remaining portion
of the TAC allocated to the inshore
component would be exceeded if a 24—
hour fishery were allowed to occur.
NMFS intends that the TAC should not
be exceeded, and will not allow a 24—
hour directed fishery.

NMPFS in accordance with
§672.22(a)(1)(i), is adjusting the season
for pollock by vessels catching pollock
for processing by the inshore
component in the Western Regulatory
Area of the GOA by allowing the
scheduled opening of the directed
fishery at 12:00 noon, A.l.t., June 1,
1996. The fishery will remain open until
12:00 midnight, A.l.t., June 1 at which
time it will be closed. This action has
the effect of opening the fishery for 12
hours. NMFS is taking this action to
allow a controlled fishery to occur,
thereby preventing either the
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underharvest or overharvest of the
pollock TAC allocated to the inshore
component as authorized by
§672.22(a)(2)(iii). In accordance with
672.22(a)(4), NMFS has determined that
closing the season at midnight, A.l.t.,
June 1 after a 12—hour opening is the
least restrictive management adjustment
to achieve the second quarterly
allowance of the pollock TAC allocated
to the inshore component and will
allow other fisheries to continue in
noncritical areas and time periods.

Classification

The Assistant Administrator for
Fisheries, NOAA, finds for good cause
that providing prior notice and public
comment or delaying the effective date
of this action is impracticable and
contrary to the public interest. Without
this inseason adjustment, NMFS could
not allow this fishery, and the second
quarterly allowance of the pollock TAC
in the Western Regulatory Area of the
GOA would not be harvested in
accordance with the regulatory
schedule, resulting in a seasonal loss of
more than 1.0 million dollars. Under
8672.22(c)(2), interested persons are
invited to submit written comments on
this action to the above address until
June 14, 1996.

This action is taken under §672.22
and is exempt from review under E.O.
12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: May 29, 1996.
Richard W. Surdi,
Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.
[FR Doc. 96-13952 Filed 5-30-96; 4:21 pm]
BILLING CODE 3510-22-F

50 CFR Part 672

[Docket No. 960129018-6018-01; I.D.
052896D]

Groundfish of the Gulf of Alaska;
Pollock in Statistical Area 630

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure; request for comments.

SUMMARY: NMFS issues an inseason
adjustment closing directed fishing for
pollock by vessels catching pollock for
processing by the inshore component in
Statistical Area 630 of the Gulf of Alaska
(GOA). This adjustment closes the
fishery 12 hours after its scheduled
opening at noon, A.L.t. June 1, 1996, and
is necessary to allow the harvest of the

total allowable catch (TAC) of pollock in
Statistical Area 630.

DATES: Fishery will be closed midnight,
A.Lt., June 1, 1996, until 12 noon, A.l.t.,
July 1, 1996. Comments must be
received at the following address no
later than 4:30 p.m., A.L.t., June 14,
1996.

ADDRESSES: Comments may be sent to
Ronald J. Berg, Chief, Fisheries
Management Division, Alaska Region,
NMFS, P.O. Box 21668, Juneau, AK
99802, Attn: Lori Gravel, or be delivered
to the fourth floor of the Federal
Building, 709 West 9th Street, Juneau,
AK.

FOR FURTHER INFORMATION CONTACT:
Michael L. Sloan, 907-581-2062.
SUPPLEMENTARY INFORMATION: The
groundfish fishery in the GOA exclusive
economic zone is managed by the NMFS
according to the Fishery Management
Plan for Groundfish of the GOA (FMP)
prepared by the North Pacific Fishery
Management Council under authority of
the Magnuson Fishery Conservation and
Management Act (Magnuson Act).
Fishing by U.S. vessels is governed by
regulations implementing the FMP at 50
CFR parts 620 and 672.

As of May 11, 1996, 2,200 metric tons
of pollock remain in the second
quarterly allowance of the inshore
allocation of Statistical Area 630 of the
GOA pollock TAC. In accordance with
§672.23 (e), directed fishing for pollock
in Statistical Area 630 of the GOA is
scheduled from 12 noon, A.l.t., June 1
until 12 noon, A.lL.t., July 1, 1996, or
until the TAC is reached, whichever
occurs first.

Section 672.23(b) specifies that the
time of all openings and closures of
fishing seasons other than the beginning
and end of the calendar fishing year is
12:00 noon, A.l.t. A fishery opening,
therefore, normally extends for a
minimum of 24 hours. Current
information shows the catching capacity
of vessels catching pollock for
processing by the inshore component is
in excess of 4,000 mt per day. The
Director, Alaska Region, NMFS, has
determined that the remaining portion
of the TAC allocated to the inshore
component would be exceeded if a 24—
hour fishery were allowed to occur.
NMPFS intends that the TAC should not
be exceeded, and will not allow a 24—
hour directed fishery.

NMFS in accordance with
§672.22(a)(1)(i), is adjusting the season
for pollock by vessels catching pollock
for processing by the inshore
component in Statistical Area 630 of the
GOA by allowing the scheduled opening
of the directed fishery at 12:00 noon,
A.Lt., June 1, 1996. The fishery will

remain open until 12:00 midnight, A.l.t.,
June 1 at which time it will be closed.
This action has the effect of opening the
fishery for 12 hours. NMFS is taking this
action to allow a controlled fishery to
occur, thereby preventing either the
underharvest or overharvest of the
pollock TAC allocated to the inshore
component as authorized by
§672.22(a)(2)(iii). In accordance with
672.22(a)(4), NMFS has determined that
closing the season at midnight, A.l.t.,
June 1 after a 12—hour opening is the
least restrictive management adjustment
to achieve the second quarterly
allowance of the pollock TAC allocated
to the inshore component and will
allow other fisheries to continue in
noncritical areas and time periods.

Classification

The Assistant Administrator for
Fisheries, NOAA, finds for good cause
that providing prior notice and public
comment or delaying the effective date
of this action is impracticable and
contrary to the public interest. Without
this inseason adjustment, NMFS could
not allow this fishery, and the second
quarterly allowance of the pollock TAC
in Statistical Area 630 of the GOA
would not be harvested in accordance
with the regulatory schedule, resulting
in a seasonal loss of more than 450
thousand dollars. Under §672.22(c)(2),
interested persons are invited to submit
written comments on this action to the
above address until June 14, 1996.

This action is taken under §672.22
and is exempt from review under E.O.
12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: May 29, 1996.
Richard W. Surdi,

Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.

[FR Doc. 96-13951 Filed 5-30-96; 4:21 pm]

BILLING CODE 3510-22-F

50 CFR Part 672

[Docket No. 960129018-6018-01,; I.D.
052896C]

Groundfish of the Gulf of Alaska;
Pollock in Statistical Area 620

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure; request for comments.

SUMMARY: NMFS issues an inseason
adjustment closing directed fishing for
pollock by vessels catching pollock for
processing by the inshore component in
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Statistical Area 620 of the Gulf of Alaska
(GOA). This adjustment closes the
fishery 12 hours after its scheduled
opening at noon, A.l.t. June 1, 1996, and
is necessary to allow the harvest of the
total allowable catch (TAC) of pollock in
Statistical Area 620.

DATES: Fishery will be closed midnight,
A.lLt., June 1, 1996, until 12 noon, A.lL.t.,
July 1, 1996. Comments must be
received at the following address no
later than 4:30 p.m., A.L.t,, June 14,
1996.

ADDRESSES: Comments may be sent to
Ronald J. Berg, Chief, Fisheries
Management Division, Alaska Region,
NMFES, P.O. Box 21668, Juneau, AK
99802, Attn: Lori Gravel, or be delivered
to the fourth floor of the Federal
Building, 709 West 9th Street, Juneau,
AK.

FOR FURTHER INFORMATION CONTACT:
Michael L. Sloan, 907-581-2062.
SUPPLEMENTARY INFORMATION: The
groundfish fishery in the GOA exclusive
economic zone is managed by the NMFS
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson
Fishery Conservation and Management
Act (Magnuson Act). Fishing by U.S.
vessels is governed by regulations
implementing the FMP at 50 CFR parts
620 and 672.

As of May 11, 1996, 2,891 metric tons
(mt) of pollock remain in the second
quarterly allowance of the inshore
allocation of Statistical Area 620 of the
GOA pollock TAC. In accordance with
§672.23(e), directed fishing for pollock
in Statistical Area 620 of the GOA is
scheduled from 12 noon, A.l.t., June 1
until 12 noon, A.l.t., July 1, 1996, or
until the TAC is reached, whichever
occurs first.

Section 672.23(b) specifies that the
time of all openings and closures of
fishing seasons other than the beginning
and end of the calendar fishing year is
12:00 noon, A.L.t. A fishery opening,
therefore, normally extends for a
minimum of 24 hours. Current
information shows the catching capacity
of vessels catching pollock for
processing by the inshore component is
in excess of 4,000 mt per day. The
Director, Alaska Region, NMFS, has
determined that the remaining portion
of the TAC allocated to the inshore
component would be exceeded if a 24—
hour fishery were allowed to occur.
NMFS intends that the TAC should not
be exceeded, and will not allow a 24—
hour directed fishery.

NMFS in accordance with
§672.22(a)(1)(i), is adjusting the season

for pollock by vessels catching pollock
for processing by the inshore
component in Statistical Area 620 of the
GOA by allowing the scheduled opening
of the directed fishery at 12:00 noon,
A.Lt., June 1, 1996. The fishery will
remain open until 12:00 midnight, A.l.t.,
June 1 at which time it will be closed.
This action has the effect of opening the
fishery for 12 hours. NMFS is taking this
action to allow a controlled fishery to
occur, thereby preventing either the
underharvest or overharvest of the
pollock TAC allocated to the inshore
component as authorized by
§672.22(a)(2)(iii). In accordance with
672.22(a)(4), NMFS has determined that
closing the season at midnight, A.l.t.,
June 1 after a 12—hour opening is the
least restrictive management adjustment
to achieve the second quarterly
allowance of the pollock TAC allocated
to the inshore component and will
allow other fisheries to continue in
noncritical areas and time periods.

Classification

The Assistant Administrator for
Fisheries, NOAA, finds for good cause
that providing prior notice and public
comment or delaying the effective date
of this action is impracticable and
contrary to the public interest. Without
this inseason adjustment, NMFS could
not allow this fishery, and the second
quarterly allowance of the pollock TAC
in Statistical Area 620 of the GOA
would not be harvested in accordance
with the regulatory schedule, resulting
in a seasonal loss of more than 500
thousand dollars. Under § 672.22(c)(2),
interested persons are invited to submit
written comments on this action to the
above address until June 14, 1996.

This action is taken under § 672.22
and is exempt from review under E.O.
12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: May 29, 1996.
Richard W. Surdi,

Acting Director, Office of Fisheries
Conservation and Development, National
Marine Fisheries Service.

[FR Doc. 96-13950 Filed 5-30-96; 4:21 pm]

BILLING CODE 3510-22-F

50 CFR Part 675

[Docket No. 960129019-6019-01; I.D.
052896H]

Groundfish Fishery of the Bering Sea
and Aleutian Islands Area; Aggregate
Species in the Rock Sole/Flathead
Sole/**Other Flatfish” Fishery Category
by Vessels Using Trawl Gear

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Modification of a closure.

SUMMARY: NMFS is opening directed
fishing for aggregate species in the rock
sole/flathead sole/“other flatfish”
fishery category by vessels using trawl
gear in the Bering Sea and Aleutian
Islands management area (BSAI). This
action is necessary to fully utilize the
second seasonal bycatch allowance of
Pacific halibut apportioned to the trawl
rock sole/flathead sole/““other flatfish”
fishery category in the BSAI.

EFFECTIVE DATE: 12 noon, Alaska local
time (A.lL.t.), June 3, 1996, until 12
midnight, A.L.t., December 31, 1996.

FOR FURTHER INFORMATION CONTACT:
Andrew N. Smoker, 907-586—-7228.

SUPPLEMENTARY INFORMATION: The
groundfish fishery in the BSAI exclusive
economic zone is managed by NMFS
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson Fishery
Conservation and Management Act.
Fishing by U.S. vessels is governed by
regulations implementing the FMP at 50
CFR parts 620 and 675.

In accordance with § 675.21(c)(1)(iii),
the Director, Alaska Region, NMFS
(Regional Director), determined that the
second seasonal bycatch allowance of
Pacific halibut apportioned to the trawl
rock sole/flathead sole/““other flatfish”
fishery in the BSAI had been caught.
Therefore, NMFS prohibited directed
fishing for species in the rock sole/
flathead sole/*‘other flatfish” fishery
category by vessels using trawl gear in
the BSAI effective April 13, 1996 (61 FR
16883, April 18, 1996) to prevent
exceeding the second seasonal bycatch
allowance of Pacific halibut apportioned
to that fishery.

The Regional Director has determined
that as of May 11, 1996, 50 metric tons
of halibut mortality remain in the
second seasonal bycatch allowance.
Therefore, NMFS is terminating the
previous closure and is opening
directed fishing for species in the rock
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sole/flathead sole/*‘other flatfish™
fishery category by vessels using trawl
gear in the BSAI.

All other closures remain in full force
and effect.

Classification

This action is taken under 50 CFR
675.20 and is exempt from review under
E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: May 29, 1996.
Richard W. Surdi,
Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.
[FR Doc. 96-13843 Filed 5-30-96; 11:39 am]

BILLING CODE 3510-22-F

50 CFR Part 675

[Docket No. 960129019-6019-01; 1.D.
052996B]

Groundfish of the Bering Sea and
Aleutian Islands Area; Sharpchin/
Northern Rockfish Species Category in
the Aleutian Islands Subarea

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is closing the directed
fishery for the sharpchin/northern
rockfish species category in the Aleutian
Islands subarea (Al) of the Bering Sea
and Aleutian Islands management area
(BSAI). This action is necessary to
prevent exceeding the sharpchin/
northern rockfish species category total
allowable catch (TAC) in the Al.

EFFECTIVE DATE: 12 noon, Alaska local
time (A.lL.t.), May 30, 1996, until 12
midnight, A.lL.t., December 31, 1996.
FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586-7228.

SUPPLEMENTARY INFORMATION: The
groundfish fishery in the BSAI exclusive
economic zone is managed by NMFS
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands (FMP)
prepared by the North Pacific Fishery
Management Council under authority of
the Magnuson Fishery Conservation and
Management Act. Fishing by U.S.
vessels is governed by regulations
implementing the FMP at 50 CFR parts
620 and 675.

In accordance with § 675.20(a)(7)(ii),
the sharpchin/ northern rockfish species
category initial TAC for the Al was
established by the Final 1996 Harvest
Specifications of Groundfish (61 FR
4311, February 5, 1996) as 4,445 metric
tons (mt).

The Director, Alaska Region, NMFS
(Regional Director), has determined, in
accordance with § 675.20(a)(8), that the
sharpchin/northern rockfish species
category initial TAC in the Al soon will
be reached. Therefore, the Regional
Director has established a directed
fishing allowance of 4,145 mt, with
consideration that 300 mt will be taken
as incidental catch in directed fishing
for other species in the Al. The Regional
Director has determined that the
directed fishing allowance has been
reached. Consequently, NMFS is
prohibiting directed fishing for the
sharpchin/northern rockfish species
category in the Al.

Maximum retainable bycatch amounts

for applicable gear types may be found
in the regulations at § 675.20(h).

Classification

This action is taken under 50 CFR
675.20 and is exempt from review under
E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: May 30, 1996.
Richard W. Surdi,

Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.

[FR Doc. 96-13949 Filed 5-30-96; 4:21 pm]
BILLING CODE 3510-22-F
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 92
[Docket No. 95-054-1]

Importation of Horses From CEM
Countries

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the regulations regarding the
importation of horses from countries
affected with contagious equine metritis
to incorporate new testing and treatment
protocols for mares and stallions,
provide for the use of accredited
veterinarians to monitor horses
temporarily imported into the United
States for competition purposes,
incorporate a new testing protocol for
thoroughbred horses in training in their
country of origin, and remove the
requirements for endometrial cultures
and clitoral sinusectomies in mares.
These proposed changes are intended to
update, clarify, and streamline the
existing regulations. The proposed
changes would simplify the
requirements for importing horses from
countries affected with contagious
equine metritis without increasing the
risk of the disease being introduced into
or disseminated within the United
States.

DATES: Consideration will be given only
to comments received on or before
August 5, 1996.

ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 95-054-1, Regulatory
Analysis and Development, PPD,
APHIS, Suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 95-054-1. Comments
received may be inspected at USDA,
room 1141, South Building, 14th Street
and Independence Avenue SW.,

Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect comments are requested to call
ahead on (202) 690-2817 to facilitate
entry into the comment reading room.

FOR FURTHER INFORMATION CONTACT: Dr.
Joyce Bowling, Staff Veterinarian,
Import/Export Animals, National Center
for Import and Export, VS, APHIS, 4700
River Road Unit 39, Riverdale, MD
20737-1231, (301) 734-6479; or E-mail:
jbowling@aphis.usda.gov.

SUPPLEMENTARY INFORMATION:
Background

The regulations in 9 CFR part 92
(referred to below as the regulations)
prohibit or restrict the importation of
certain animals into the United States to
prevent the introduction of
communicable diseases of livestock and
poultry. Subpart C—Horses, §892.300
through 92.326 of the regulations,
pertains to the importation of horses
into the United States. Sections 92.301
and 92.304 of the regulations contain
specific provisions for the importation
and post-entry handling of horses from
countries affected with contagious
equine metritis (CEM), a highly
contagious bacterial venereal disease.

Currently, the regulations in
§92.301(c)(1) identify countries where
CEM exists and countries that trade
horses freely with countries where CEM
exists without testing for CEM and
prohibit, with certain exceptions, the
importation of horses into the United
States from those countries (hereafter
referred to as CEM-affected countries).
The specific conditions under which
certain horses may be imported into the
United States from CEM-affected
countries are set forth in §92.301(c)(2).
The regulations in §92.304 (a)(4)
through (a)(12) provide for the approval
of States to receive stallions and mares
from CEM-affected countries, list the
States that have received such approval
from the Administrator of the Animal
and Plant Health Inspection Service
(APHIS), and provide for the approval of
laboratories to conduct CEM cultures
and tests.

We have determined that our CEM
regulations can be changed to make
horse importations easier without
increasing the risk of introducing CEM
into the United States. Therefore, we are
proposing to amend the regulations by:

« Reorganizing the CEM regulations
to eliminate duplication and to make
their provisions easier to find and use;

¢ Removing the requirements for
clitoral sinusectomies and endometrial
cultures in female horses and
establishing new protocols for the
collection of specimens for culturing;

¢ Incorporating new testing and
treatment protocols for stallions and test
mares;

¢ Incorporating a new testing protocol
for thoroughbred horses in training in
their country of origin; and

¢ Providing for the use of accredited
veterinarians to monitor horses from
CEM-affected countries that are
temporarily in the United States for
competition purposes.

These proposed changes, along with
several more minor proposed changes,
are discussed in greater detail below.

Reorganization of Provisions

We are proposing to reorganize
§92.301(c) and §92.304 (a)(4) through
(2)(12) to eliminate duplication and
make the provisions directly related to
CEM easier to find and use. The
proposed new structure would be as
follows:

The prohibition on the importation of
horses from CEM-affected countries and
the list of countries affected with CEM
would remain in §92.301(c)(1). The
exceptions to that prohibition would
remain in §92.301(c)(2), but only as
categories of horses that may be
imported into the United States from
countries affected with CEM under
certain conditions; we are proposing to
set out the specific conditions
applicable to importation of horses from
each category in new paragraphs
§92.301 (d), (e), (f), and (g). In this way,
rather than having the categories and
conditions spread across many pages of
regulatory text as is currently the case,
the reader would be presented with a
single list of all the categories of eligible
horses, and then directed to a specific
paragraph to find the conditions that
apply to the importation of a particular
category of horses.

The conditions that apply to the
importation of horses in one of the
categories that would be listed in
§92.301(c)(2) are brief and require little
elaboration. Specifically, current
§92.301(c)(2)(ii) provides for the
importation of geldings, weanlings, or
yearlings whose age is certified on the
import health certificate prescribed in
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§92.314. In short, the category defines
the conditions, so there is no need to list
the conditions in a separate paragraph.
We are proposing, however, to make
geldings a separate category, distinct
from weanlings and yearlings, because
the age certification required for
weanlings and yearlings is not necessary
for geldings.

With regard to weanlings and
yearlings, we are also proposing to
amend the definition in §92.300 of the
term weanling or yearling, which is
currently defined as “‘any horse, weaned
from its dam, which was foaled not
more than 731 days prior to its offer for
entry into the United States.” There
have been instances in which an
individual certified that a horse being
offered for entry was younger than 731
days of age, but the horse, upon
examination by APHIS, was found to
have erupted first permanent incisors.
Those teeth are not expected to erupt
until a horse has reached 2%> years of
age, and subsequent investigation
disclosed that the horse was indeed
older than 731 days of age and had been
fraudulently certified. We are, therefore,
proposing to include the eruption of the
first permanent incisors in the
definition of weanling or yearling as a
benchmark; specifically, a sentence
would be added to the definition to
make it clear that if a horse’s first
permanent incisors have erupted, the
horse will not be considered to be a
weanling or yearling.

We are also proposing to add a new
category of exceptions in §92.301(c)(2)
for wild (non-domesticated) species of
equidae, such as zebras and wild asses.
These animals would be allowed to be
imported without additional restrictions
for CEM if the animal had been captured
in the wild or was to be imported from
a zoo or other facility where it would be
unlikely that the animal would have
had contact with domesticated horses
used for breeding. That lack of contact
minimizes the risk of such an animal
contracting CEM and spreading the
disease to horses in the United States.
The wild or non-domesticated equine
would still have to meet the inspection
and certification requirements of
§92.314 with regard to CEM and other
diseases, as well as all the applicable
permit, port-of-entry inspection, and
other applicable requirements of the
regulations, so the general health and
movement issues associated with its
importation would continue to be
addressed.

The specific provisions for importing
horses in the remaining categories
would be moved to four proposed new
paragraphs:

» Thoroughbred horses imported for
permanent entry from France, Germany,
Ireland, or the United Kingdom (current
§92.301(c)(2)(iii)) would become new
§92.301(d);

« Stallions and mares over 731 days
of age imported for permanent entry
(current §92.301(c)(2) (iv) through (vii))
would become new §92.301(e). The
post-entry testing and treatment
requirements for those stallions and
mares (current § 92.304 (a)(4) to (a)(5)
and (a)(7) to (a)(8), respectively) would
also be incorporated into new
§92.301(e);

« Horses over 731 days of age
imported for no more than 90 days to
compete in specified events (current
§92.301(c)(2) (viii) through (x)) would
become new §92.301(f); and

» Horses that have been temporarily
exported from the United States or
another country not known to be
affected with CEM to a country affected
with CEM (current § 92.301(c)(2)(xi))
would become new § 92.301(g).

We are also proposing to establish two
more new paragraphs in §92.301 into
which we would move the remaining
CEM-specific provisions of § 92.304.
First, we are proposing to move the
provisions of paragraphs §92.304 (a)(4)
through (a)(9) to proposed new
paragraph 8§ 92.301(h). Those paragraphs
provide for the approval of States to
accept stallions and mares from CEM-
affected countries and list the States that
have received such approval. Second,
the provisions of § 92.304 (a)(10)
through (a)(12), which pertain to the
approval of laboratories to conduct CEM
cultures and tests, would become new
§92.301(i).

We are also proposing to make
nonsubstantive organizational changes
to §892.304(b) and 92.314 to improve
their readability. Current § 92.304(b)
consists of four sentences, the last of
which contains six clauses, that can
logically be divided into three
subordinate paragraphs. Similarly,
current § 92.314 consists of three
sentences of regulatory text, the first of
which takes up over a half a page in the
Code of Federal Regulations and
contains numerous clauses and two
provisos. To make those portions of the
regulations easier to read and use, we
are proposing to amend 8§ 92.304(b) by
organizing its regulatory text into
paragraphs (b)(1) through (b)(3) and to
amend §92.314 by organizing its
regulatory text into paragraphs (a)
through (c).

As part of our proposed
reorganization of the regulations, we
would also make several nonsubstantive
editorial changes to improve the clarity
of the regulations.

Elimination of Duplication

There are places in the current
regulations where provisions found in
one section are unnecessarily
duplicated in another. Specifically, the
regulations pertaining to the
importation of thoroughbred horses
(892.301(c)(2)(iii)), stallions over 731
days of age (8§ 92.301(c)(2)(iv)), mares
over 731 days of age (§ 92.301(c)(2) (v),
(vi), and (vii)), and horses that have
been temporarily exported to a CEM-
affected country from the United States
or another country not known to be
affected with CEM (§92.301(c)(2)(xi)) all
require a horse offered for importation
to be accompanied by a certificate that
confirms certain facts regarding the
horse’s health.

The certificate referred to in those
paragraphs is the same certificate
required by 892.314 for all horses
offered for importation, and §92.314
clearly describes the information that
the certificate must contain and who
may sign the certificate. Two of the
criteria found in 8§ 92.314—the
description of who may sign the
certificate and a requirement that the
certificate confirm that each horse has
been found free of evidence of
communicable disease—are repeated in
those paragraphs of §92.301(c)(2) cited
in the preceding paragraph. Because
those signature and confirmation
criteria are clearly described in §92.314,
we do not believe that it is necessary to
repeat them in other sections of the
regulations. Therefore, proposed new
§92.301 (d), (e), and (g), which would
contain the requirements for the
importation of thoroughbred horses,
stallions and mares over 731 days of
age, and horses temporarily exported to
a CEM-affected country, would simply
state that the horses must be
accompanied by a certificate issued in
accordance with §92.314.

We are proposing to eliminate
duplication in several other places in
the regulations by combining, where
appropriate, separate provisions for
mares and stallions. We believe that
combining separate provisions is
possible in those parts of the regulations
dealing with the collection of specimens
because the requirements as to when
and by whom the specimens are to be
collected are the same for both stallions
and mares; it is only the sites from
which the specimens are to be collected
that differ. Therefore, in proposed new
§92.301 (d), (e), and (h), we would
combine those provisions that are
common to both male and female
horses, while keeping separate those
provisions that must necessarily be
gender-specific.
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Similarly, where there are now three
different sets of provisions for importing
female horses over 731 days of age for
permanent entry (§ 92.301 (c)(2)(v),
(€)(2)(vi), and (c)(2)(vii)), proposed new
§92.301(e) would contain a single set of
provisions. The proposed consolidation
of those three sets of provisions would
be made possible, in large part, by other
proposed changes, discussed below, that
would remove the clitoral sinusectomy
requirement and standardize testing
protocols.

Use of Nitrofurazone

The regulations require, as a pre-
import treatment for certain stallions
and a post-entry treatment for certain
stallions and mares, that a nitrofurazone
ointment be used to coat or pack the
animals’ genitalia as a means of killing
the CEM organism. However, many
countries now prohibit the use of
nitrofurazone on horses due to concerns
about its residues in horsemeat, so we
are proposing to amend those portions
of the regulations that specifically
require the use of nitrofurazone.

Under the regulations in current
§92.301(c)(2)(iv)(E), if a specimen taken
from a stallion prior to export to the
United States is found positive for CEM,
the stallion’s prepuce, urethral sinus,
and fossa glandis must be scrubbed with
a solution of chlorhexidine and then
packed with an ointment of
nitrofurazone for 5 consecutive days in
order to kill the CEM organism. We are
proposing to remove those specific
instructions for scrubbing and packing
and replace them with the requirement
that the stallion be treated for CEM in
a manner approved by the national
veterinary service of the country of
origin. We would require that the
treatments performed and the dates of
the treatments be recorded on the
horse’s health certificate, so APHIS
would have the opportunity to consider
the treatments used when the stallion is
offered for importation into the United
States. We would continue to require
that the stallion be retested no less than
21 days following the completion of
treatment and found free of CEM before
it could enter the United States. Because
the requirement for retesting would be
in place, we believe that allowing the
national veterinary service of the
country of origin to use its discretion in
deciding the appropriate treatment for
stallions that have been found to be
positive for CEM would not result in an
increased risk of CEM-infected stallions
entering the United States.

As part of these proposed changes, we
are also proposing to amend
§92.301(c)(2)(iv)(B) by removing
footnote 7, which is referenced at the

end of the paragraph. Footnote 7 states:
“Except for stallions that test positive
for CEM, treatment in the country of
origin is optional.” We are proposing to
remove that footnote because we believe
that the regulatory text of proposed new
§92.301(e) clearly describes the testing
and treatment requirements for stallions
and spells out which stallions must be
treated to be eligible for importation
into the United States. Subsequent
footnotes in the regulations that refer
the reader to ““footnote 7 to subpart C”’
would also be removed.

Once the stallion has been imported
into the United States and has been sent
to an approved State for quarantine, the
regulations in current
§92.304(a)(5)(iii)(A) require, among
other things, that the prepuce, penis,
and urethral sinus of the stallion be
scrubbed with a solution of
chlorhexidine and packed with an
ointment of nitrofurazone for 5
consecutive days. Similarly, the
regulations in § 92.304(a)(8)(iii)(B)
regarding the treatment and handling of
imported mares in quarantine in
approved States require that the mare’s
external genitalia, vaginal vestibule,
and, if present, clitoral sinuses, must be
scrubbed with a solution of
chlorhexidine and then coated with an
ointment of not less than 0.2 percent
nitrofurazone; the clitoral fossa and, if
present, the clitoral sinuses, must also
be packed with an ointment of not less
than 0.2 percent nitrofurazone. We are
proposing to modify those requirements
by removing the reference to
nitrofurazone and requiring only that an
ointment effective against the CEM
organism be used. Because the
availability of such ointments can vary
over time and from place to place, and
because the treatments must be
performed by an accredited veterinarian
and monitored by a State or Federal
veterinarian, we do not believe it is
necessary to maintain a list of specific
ointments in the regulations. Rather, the
accredited veterinarian, State
veterinarian, and Federal veterinarian,
or any other interested person, could
obtain a list of ointments recognized as
being effective against the CEM
organism from APHIS. A footnote to that
effect would be added to the regulations
regarding the post-entry treatment and
handling of stallions and mares.

Clitoral Sinusectomy

We are proposing to eliminate the
requirement that certain mares undergo
a clitoral sinusectomy. Currently,
clitoral sinusectomies are required for
female horses over 731 days of age
imported for permanent entry (§ 92.301

©@V)(©), (©)(2)(v)(G), and

(©)(2)(vi)(G)), certain mares over 731
days of age that had originally been
imported for no more than 90 days and
that are moved to an approved State for
permanent entry (8 92.301(c)(2)(x)), and
mares that were not required to undergo
a clitoral sinusectomy as a condition of
importation but that have been cultured
for CEM with positive results in an
approved State prior to release from
State quarantine (8§ 92.304(a)(8)(iii)(E)).
We believe that the clitoral
sinusectomy requirement can be
eliminated completely because the
procedure is no longer necessary to
ensure that imported mares do not
introduce CEM into the United States. A
new procedure has been developed that
allows veterinarians to clean and treat
the clitoral sinuses to eliminate the CEM
organism, thus rendering clitoral
sinusectomies unnecessary. Therefore,
the clitoral sinusectomy requirement
and any provisions related to that
requirement would be removed from the
regulations. Proposed new
§92.301(e)(5), which contains the
testing and treatment requirements for
mares, would spell out the proposed
new cleaning and treatment procedure.
In that procedure, an accredited
veterinarian would manually remove
organic debris from the clitoral sinuses
of a mare, then flush the sinuses with
a cerumalytic agent. For 5 consecutive
days after the cleaning, the accredited
veterinarian would aseptically clean
and wash the mare’s external genitalia
and vaginal vestibule, including the
clitoral fossa, with a solution of not less
than 2 percent chlorhexidine in a
detergent base and then fill the clitoral
fossa and sinuses and coat the external
genitalia and vaginal vestibule with an
antibiotic ointment effective against the
CEM organism. This procedure has been
shown to effectively eliminate debris
that could harbor the CEM organism and
can be carried out without the use of the
restraints, anesthesia, or tranquilizers
needed for the clitoral sinusectomy
surgery, which would clearly be to the
mare’s benefit.

Endometrial Cultures

We are proposing to remove the
requirement for the collection and
culturing of endometrial specimens
from mares. Currently, the regulations
require that endometrial specimens be
collected during estrus from female
thoroughbred horses
(892.301(c)(2)(iii)(B)), female horses
over 731 days of age (§ 92.301
(©)(2)(v)(F) and (c)(2)(vi)(D)), test mares
used for testing stallions in an approved
State (§92.304 (a)(5)(iii)(B)(2) and
(@)(5)(iii)(C)(2)), pregnant mares over
731 days of age (8§ 92.304(a)(8)(iii)(C)(1)),
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nonpregnant mares over 731 days of age
(892.304(a)(8)(iii)(C)(2)), and mares over
731 days of age that have been found to
be positive for CEM (§92.304
(@)(8)(iii)(D) and (a)(8)(iii)(E)). We
believe that the required collection and
culturing of endometrial specimens can
be eliminated completely because over
the last 10 to 12 years we have cultured
over 900 pregnant mares offered for
importation and have never found a
positive endometrial culture in
specimens collected from mares that
were negative on cultures of the clitoral
sinuses. Because we would continue to
require the collection of specimens from
the clitoral sinuses, and because
additional specimens would be drawn
from the urethra and cervix, we believe
that the requirement for endometrial
cultures could be removed without
increasing the risk of CEM being
introduced into or disseminated within
the United States.

As part of this proposed change, we
are also proposing to remove the
requirement for testing the foals of
mares that had been pregnant at the
time they were received in quarantine in
an approved State. The regulations in
§92.304(a)(8)(iii)(C)(1) require that 7
days after the mare foals, three
endometrial specimens be collected
from the mare and another specimen be
collected from the vaginal vestibule or
prepuce of her foal, depending on its
sex. We believe that the accuracy of the
cultures of specimens collected from the
clitoral sinuses, which we cited in the
previous paragraph as rendering
endometrial cultures unnecessary, also
makes it unnecessary to test foals. If
cultures of specimens collected from a
pregnant mare indicated she was free
from CEM infection, there would be no
cause to test her foal, since the foal
could only contract the disease from its
dam during birth. This proposed change
would also mean that a pregnant mare
would no longer have to remain under
guarantine in the approved State until 7
days after foaling, since endometrial
cultures from the mare and cultures
from the foal would no longer be
required.

Collecting Specimens From Mares Over
731 Days of Age

The current regulations contain three
different pre-import test protocols for
mares over 731 days of age; a protocol
for testing pregnant mares and, later,
their foals, in quarantine in an approved
State after importation; and yet another
protocol for testing nonpregnant mares
in quarantine in an approved State.
Those protocols differ in terms of their
timing and sites from which specimens
are to be collected for culturing because

some mares require endometrial
cultures while others do not, and some
mares must undergo a clitoral
sinusectomy, some do not, and others
would have already undergone the
surgery before a particular test. With the
requirements for endometrial cultures
and clitoral sinusectomies removed as
proposed above, we believe that we can
simplify matters by standardizing the
sites from which specimens would be
collected from mares and the timing of
those collections when multiple sets of
specimens are needed for culturing.

We are proposing that for all mares
over 731 days of age offered for
importation or in quarantine in an
approved State, specimens would be
collected from the mucosal surface of
the urethra, the mucosal surface of the
clitoral sinuses, and the mucosal surface
of the cervix. Using the mucosal
surfaces of the urethra, clitoral sinuses,
and cervix as sites for the collection of
specimens for culturing is in keeping
with current codes of practice for the
diagnosis of CEM and would allow us
to accurately assess the CEM status of
mares over 731 days of age that are
offered for importation or that are
guarantined in an approved State.

The regulations currently require that
three sets of specimens be collected
from mares over 731 days of age in
guarantine in an approved State; those
specimens are to be drawn at intervals
of no less than 7 days. We are proposing
to decrease the time over which
specimens are to be drawn by requiring
that all three sets of specimens be
collected over a single 7-day period,
with the collections taking place on the
first, fourth, and seventh days. When
collecting multiple sets of specimens
from a horse for culturing, it is prudent
to collect sets of specimens on different
days in order to increase the likelihood
that any infection will be detected.
However, we believe the current 7-day
minimum interval between collections
is unnecessarily long; the proposed 7-
day collection period would simplify
and shorten the testing process for
mares while continuing to provide for a
sufficient amount of time between the
collection of sets of specimens.

Testing and Treatment for Stallions
Over 731 days of Age

Once a stallion over 731 days of age
has been imported into the United
States and has been sent to quarantine
in an approved State, the regulations
currently require that a set of specimens
be collected from the stallion and
cultured for CEM, after which the
stallion’s genitalia are to be washed
with a surgical scrub and packed with
an antibiotic ointment for 5 consecutive

days; 7 days after the fifth day of
cleaning and packing, the stallion must
be test bred to two qualified test mares.
In order to increase the likelihood that
testing will detect the presence of CEM,
we are proposing to reverse the order of
the latter two items, i.e., we would
require that the test breeding take place
before the cleaning and packing. If the
stallion was infected with CEM, the two
test mares would most likely contract
the disease as a result of the test
breeding, so there would be, in effect,
three chances to detect the disease—one
through the tests conducted on the
stallion and two through the tests
conducted on each test mare. The
cleaning and packing, when conducted
first, may reduce the chance that an
infected stallion would transmit the
disease to the test mares by reducing the
presence of the CEM organism to a low
level.

Test Mares

The current regulations require that a
test mare must qualify as apparently free
from CEM. To qualify, the mare must be
tested with negative results by a
complement fixation test for CEM, and
specimens taken from the mare must be
cultured negative for CEM. Currently,
one set of specimens must be drawn
from the endometrium, clitoral sinuses,
and clitoral fossa; then, no less than 7
days later, another set of specimens
must be drawn from the cervix, clitoral
sinuses, and clitoral fossa. As
previously explained, we are proposing
to remove the requirement for the
collection and culturing of endometrial
specimens from imported mares. We are
proposing to remove that requirement
for test mares, for the same reasons. We
are also proposing that test mares would
have specimens collected from the
mucosal surface of the urethra, clitoral
sinuses, and cervix, as proposed for all
mares over 731 days of age offered for
importation. This would be in keeping
with current codes of practice for the
diagnosis of CEM and would allow us
to accurately assess the CEM status of
test mares. We are also proposing that
three sets of specimens be collected, and
that all sets of specimens be collected
within a 7-day period, on days 1, 4, and
7. This would be consistent with
proposed CEM tests for mares offered
for importation.

After being test bred by the stallion,
the regulations currently require that
specimens be collected from the test
mares on the second, fourth, and
seventh days after breeding and
cultured for CEM; endometrial
specimens must be collected and
cultured during the next estrus; and two
blood serum samples must be drawn
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from the test mares 15 to 40 days after
breeding and tested for CEM using the
complement fixation test. As discussed
above, we have proposed to remove the
requirement for endometrial cultures, so
that step would be eliminated. We are
proposing to further amend those
requirements by shifting the collection
of specimens to the third, sixth, and
ninth days after breeding, which means
that any CEM infection would have an
additional day to manifest itself in the
test mares, followed by a full 2 days
between the collection of each
additional set of samples. By delaying
and slightly lengthening the period over
which specimens are collected from
bred test mares, we would increase the
likelihood that the presence of CEM
infection will be detected in the test
mares. We are also proposing to reduce
the number of required complement
fixation tests to a single test conducted
15 days after breeding. We believe that
the second complement fixation test is
unnecessary because the multiple
cultures conducted on the specimens
drawn during the 9 days after breeding
would provide, in nearly all cases, an
accurate indication of the test mare’s
CEM status; a single complement
fixation test would be adequate to
confirm the findings of the culturing.

New Testing Protocol for Thoroughbred
Horses

We are proposing to simplify the pre-
export testing protocols for
thoroughbred horses from France,
Germany, Ireland, and the United
Kingdom. Under the current regulations,
three sets of specimens must be
collected and cultured from
thoroughbred horses at intervals of no
less than 7 days, with the final
collection and culturing being
completed within 30 days of export. We
are proposing to shorten the time frame
for collections and culturing from over
2 weeks to 1, with specimens being
collected on the first, fourth, and
seventh days of the 7-day period. We
would, however, retain the requirement
that the last set of specimens must be
collected and cultured within 30 days of
export. As noted above with regard to
test mares and mares over 731 days of
age quarantined in an approved State,
we believe the current 7-day interval
between collections is unnecessarily
long; the proposed 2-day interval
simplifies and shortens the pre-export
testing process for thoroughbred horses
while continuing to provide for a
sufficient amount of time between the
collection of sets of specimens.

We are also proposing to modify the
collection sites for specimens drawn
from female thoroughbred horses to

make those sites consistent with the
proposed changes regarding collection
sites for test mares and mares over 731
days of age and to reflect the proposed
discontinuation of the collection and
culturing of endometrial specimens. As
was proposed for the other two
categories of female horses, and for the
same reasons, the collection sites for
specimens from female thoroughbred
horses would be the mucosal surfaces of
the urethra, clitoral sinuses, and cervix.

The regulations regarding the
importation of thoroughbred horses
currently contain no specific provisions
for the treatment and retesting of
thoroughbred horses that test positive
for CEM during pre-export testing. We
are proposing to add provisions that
would allow the thoroughbred horse to
be treated for CEM in a manner
approved by the national veterinary
service of the country of origin. We
would require that the treatments
performed and the dates of the
treatments be recorded on the horse’s
health certificate, so APHIS would have
the opportunity to consider the
treatments used when the thoroughbred
horse is offered for importation into the
United States. We would require that
the retesting of the thoroughbred horse
take place no less than 21 days
following the completion of treatment.
The horse would have to be found free
of CEM on the retest before it could
enter the United States. These proposed
provisions for retesting thoroughbred
horses are consistent with the retest
provisions for stallions and mares over
731 days of age and would serve the
same purpose. Because the
thoroughbred horses would not be
allowed entry into the United States
until they had been found free of CEM,
we believe that allowing thoroughbred
horses that have tested positive for CEM
to be treated and retested would not
result in an increased risk of CEM-
infected horses entering the United
States.

We are also proposing to make two
minor changes in the regulations
regarding the importation of
thoroughbred horses. First, we are
proposing to remove two references to
the “Federal Republic of Germany’ and
replace them with references simply to
“Germany,” because the reunification of
East Germany and West Germany has
removed the need to differentiate
between the two. Second, footnote 6 in
current §92.301(c)(2)(iii)(A), which lists
specifically approved recordkeeping
associations in those countries from
which thoroughbred horses may be
imported, contains an out-of-date
reference to such associations in
Australia. We are proposing to remove

that reference because Australia is no
longer on the list of CEM-affected
countries in §92.301(c)(1).

Use of Accredited Veterinarians

The regulations in
§92.301(c)(2)(viii)(B)(2) require that
horses imported for no more than 90
days to compete in specified events
must be monitored by an APHIS
representative—i.e., an APHIS
veterinarian or other authorized APHIS
employee—while the horse is on the
premises at which it is competing. The
regulations pertaining to import permits
in §92.304(a)(1)(iii) state that the
approval of a permit application to
temporarily import a horse is contingent
upon APHIS’ determination that a
sufficient number of APHIS personnel
are available to provide the required
services. In order to increase the number
of qualified veterinarians available to
perform the required activities and
decrease the costs associated with the
temporary importation of horses for
competition, we are proposing to allow
the required monitoring to be conducted
by an accredited veterinarian. An
accredited veterinarian is, by definition,
already familiar with APHIS’ animal
health programs and regulations and is
approved by the Administrator to
perform the functions associated with
those programs, so we believe that
accredited veterinarians would be fully
capable of monitoring temporarily
imported horses at the premises on
which they are competing. We would,
however, provide for an APHIS
representative to conduct spot checks to
ensure compliance with the regulations.
If the APHIS representative found that
the requirements of the regulations were
not being met, APHIS would have the
option of requiring that all remaining
monitoring for a particular event be
conducted by APHIS representatives.
The proposed spot checks and the
option for APHIS to take over
monitoring duties would act as
additional safeguards against the spread
of disease and would help to ensure
compliance with the regulations.

Other Proposed Changes

The regulations in
§92.301(c)(2)(viii)(G) currently require
the owner or importer of a temporarily
imported horse to enter into a trust fund
agreement with APHIS to ensure that he
or she pays all costs associated with
APHIS’ supervision and maintenance of
the horse during the time it is in the
United States. When the required
supervision and maintenance services
can be provided by an APHIS
representative operating out of his or
her usual place of duty, however,
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APHIS’ costs can be recovered through
user fees payable under 9 CFR part 130,
so it would not be necessary for the
owner or importer to enter into a trust
fund agreement. There are still cases,
though, in which a trust fund agreement
would be necessary, such as when an
APHIS representative is not available to
provide the necessary services in a
given area, or there is an insufficient
number of APHIS representatives to
meet the needs of a large event, and an
APHIS representative must be
temporarily detailed from his or her
usual place of duty to the site of a
particular event. Therefore, we are
proposing to amend the regulations to
differentiate between those cases where
user fees would be sufficient to recover
APHIS’ costs and those cases where the
owner or importer of a horse would
have to enter into a trust fund agreement
with APHIS.

Miscellaneous Changes

Several of the proposed changes
discussed above would result in
footnotes being added, deleted, or
moved; therefore, we are proposing to
redesignate the footnotes that follow
those that would be affected by the
proposed changes to maintain
numerical order.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. The rule
has been determined to be not
significant for the purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

This proposed rule would amend the
regulations regarding the importation of
horses from countries affected with
contagious equine metritis to
incorporate new testing and treatment
protocols for mares and stallions,
provide for the use of accredited
veterinarians to monitor horses
temporarily imported into the United
States for competition purposes,
incorporate a new testing protocol for
thoroughbred horses in training in their
country of origin, and remove the
requirements for endometrial cultures
and clitoral sinusectomies in mares.
These proposed changes are intended to
update, clarify, and streamline the
existing regulations. The proposed
changes would simplify the
requirements for importing horses from
countries affected with contagious
equine metritis without increasing the
risk of the disease being introduced into
or disseminated within the United
States.

The United States is a net exporter of
horses, exporting three to four horses for
every one imported, and unit values for
imports and exports favored the United
States until 1994. The unit value of
exports was $3,197 per head in 1993,
while the unit import value was $2,944
per head; in 1994, these values shifted
to $2,458 per head (export) and $4,032
per head (import).

In 1993, U.S. exports of horses totaled
64,478 head valued at $206.1 million; in
1994, the total was 85,299 head valued
at $209.7 million. Most of those horses
were exported to Canada, Mexico,
Western Europe (especially the United
Kingdom and Ireland), the Middle East,
or Asia. U.S. imports of horses, on the
other hand, are small relative to total
inventory and U.S. horse exports. In
1993, U.S. horse imports totaled 20,715
head valued at $61 million; in 1994, the
total was 23,186 head valued at $93.5
million. Canada and Mexico were the
source of almost 90 percent of all U.S.
horse imports in those years. In each
year, those imports equaled
approximately 1 percent of the domestic
horse inventory (USDA, Economic
Research Service, “Foreign Agricultural
Trade of the United States,” January/
February 1995). Small entities maintain
almost 95 percent of the domestic horse
inventory.

The proposed new testing and
treatment protocols presented in this
document are the only aspects of this
proposed rule that are expected to have
an economic impact. In each case, the
proposed changes would reduce the
time required to collect samples,
conduct tests, and administer
treatments, which would shorten the
period that an imported horse would
have to spend in quarantine. Because
the importer or owner of an imported
horse must bear the cost of providing
care, feeding, and handling of the horse
during the time it is quarantined for
CEM testing and treatment in an
approved State, a shorter quarantine
period would clearly reduce an owner’s
or importer’s boarding costs. The
current course of testing and treatment
runs, on average, from 4 to 6 weeks; the
testing and treatment protocols
proposed in this document are expected
to cut that time frame to 2 to 3 weeks.

We do not expect, however, that the
proposed changes will result in an
increase of horse imports into the
United States. Those countries that can
already profitably ship horses to the
United States and meet the current
requirements of the regulations would
not be significantly affected, and those
countries that do not currently meet
those requirements are not expected to

meet the proposed new requirements
either.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12778

This proposed rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

This proposed rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 92

Animal diseases, Imports, Livestock,
Poultry and poultry products,
Quarantine, Reporting and
recordkeeping requirements.

Accordingly, 9 CFR part 92 would be
amended as follows:

PART 92—IMPORTATION OF CERTAIN
ANIMALS AND POULTRY AND
CERTAIN ANIMAL AND POULTRY
PRODUCTS; INSPECTION AND OTHER
REQUIREMENTS FOR CERTAIN
MEANS OF CONVEYANCE AND
SHIPPING CONTAINERS THEREON

1. The authority citation for part 92
would continue to read as follows:

Authority: 7 U.S.C. 1622; 19 U.S.C. 1306;
21 U.S.C. 102-105, 111, 114a, 134a, 134b,
134c, 134d, 134f, 135, 136, and 136a; 31
U.S.C. 9701; 7 CFR 2.22, 2.80, and 371.2(d).

2.1n §92.300, the definition of

Weanling or yearling would be revised
to read as follows:

§92.300 Definitions.
* * * * *

Weanling or yearling. Any horse,
weaned from its dam, that was foaled
not more than 731 days prior to its being
offered for entry into the United States.
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A horse will not be considered to be a
weanling or yearling if its first
permanent incisors have erupted.

88§92.303 and 92.304 [Amended]

3. Sections 92.303 and 92.304 would
be amended as follows:

a. In §92.304, footnote 12 and its
reference in the section heading would
be removed.

b. In §92.303(e), footnote 11 and its
reference in the text would be
redesignated as footnote 12.

4. In §92.301, paragraph (c) would be
revised and new paragraphs (d) through
(i) would be added to read as follows:

§92.301 General prohibitions; exceptions.
* * * * *

(c) Specific prohibitions regarding
contagious equine metritis; exceptions.

(1) Importation prohibited. Except as
provided in paragraph (c)(2) of this
section, notwithstanding the other
provisions of this part concerning the
importation of horses into the United
States, the importation of all horses
from any of the following listed
countries and the importation of all
horses that have been in any listed
country within the 12 months
immediately preceding their being
offered for entry into the United States
is prohibited, either because contagious
equine metritis (CEM) exists in the
listed country or because the listed
country trades horses freely with a
country in which CEM exists without
testing for CEM: Austria, Belgium,
Bosnia and Herzegovina, Croatia, Czech
Republic, Denmark, Finland, France,
Germany, Guinea-Bissau, Ireland, Italy,
Japan, the Member States of the
European Union, The Netherlands,
Norway, Slovakia, Slovenia, Sweden,
Switzerland, The Former Yugoslav
Republic of Macedonia, the United
Kingdom (England, Northern Ireland,
Scotland, Wales, and the Isle of Man),
and the nonrecognized areas of the
former Yugoslavia (Montenegro and
Serbia). Note: Montenegro and Serbia
have asserted the formation of a joint
independent State entitled “The Federal
Republic of Yugoslavia,” but this entity
has not been formally recognized as a
State by the United States.

(2) Exceptions. The provisions of
paragraph (c)(1) of this section shall not
apply to the following:

(i) Wild (non-domesticated) species of
equidae if captured in the wild or
imported from a zoo or other facility
where it would be unlikely that the
animal would come in contact with
domesticated horses used for breeding;

(ii) Geldings;

(iii) Weanlings or yearlings whose age
is certified on the import health
certificate required under § 92.314(a);

(iv) Horses imported in accordance
with conditions prescribed by the
Administrator as provided in
§92.301(a);

(v) Thoroughbred horses imported for
permanent entry from France, Germany,
Ireland, or the United Kingdom if the
horses meet the requirements of
paragraph (d) of this section;

(vi) Stallions or mares over 731 days
of age imported for permanent entry if
the horses meet the requirements of
paragraph (e) of this section;

(vii) Horses over 731 days of age
imported into the United States for no
more than 90 days to compete in
specified events if the horses meet the
requirements of paragraph (f) of this
section; and

(viii) Horses temporarily exported
from the United States or from another
country not known to be affected with
CEM to a country listed in paragraph
(c)(1) of this section within the 12
months immediately preceding their
being offered for entry into the United
States if the horses meet the
requirements of paragraph (g) of this
section.

(d) Thoroughbred horses from France,
Germany, Ireland, and the United
Kingdom. (1) Thoroughbred horses may
be imported for permanent entry from
France, Germany, Ireland, or the United
Kingdom if the horses meet the
following requirements:

(i) Each horse is accompanied at the
time of importation by an import permit
in accordance with §92.304;

(ii) Each horse is accompanied at the
time of importation by an import health
certificate issued in accordance with
§92.314(a). In addition to the
information required by § 92.314(a), the
veterinarian signing and issuing the
certificate shall certify that:

(A) He or she has examined the daily
records of the horse’s activities
maintained by the trainer and certified
to be current, true, and factual by the
veterinarian in charge of the training or
racing stable;

(B) He or she has examined the
records of the horse’s activities
maintained by a breed association
specifically approved by the
Department ¢ and certified by the breed
association to be current, true, and
factual for the following information:
Identification of the horse by name, sex,
age, breed, and all identifying marks;
identification of all premises where the
horse has been since reaching 731 days

6The following breed associations and their

record systems have been approved by the
Department: Weatherby’s Ltd. for the United
Kingdom and Ireland; Haras du Pain for France; and
Direktorium fur Vollblutzucht und Rennen e.v. for
Germany.

of age and the dates that the horse was
at such premises; and that none of the
premises are breeding premises;

(C) He or she has compared the
records maintained by the approved
breed association with the records kept
by the trainer and has found the
information in those two sets of records
to be consistent and current;

(D) For thoroughbred horses over 731
days of age, cultures negative for CEM
were obtained from sets of specimens
collected on 3 separate occasions within
a 7-day period from the mucosal surface
of the urethra, the mucosal surface of
the clitoral sinuses, and the mucosal
surface of the cervix of any female
horses and from the surfaces of the
prepuce, the urethral sinus, and the
fossa glandis, including the
diverticulum of the fossa glandis, of any
male horses. For both female and male
horses, the sets of specimens must be
collected on days 1, 4, and 7 of the 7-
day period, and the last of these sets of
specimens must be collected within 30
days of exportation. All specimens
required by this paragraph must be
collected by a licensed veterinarian who
either is, or is acting in the presence of,
the veterinarian signing the certificate;
and

(E) All specimens required by
paragraph (d)(1)(ii)(D) of this section
were received within 48 hours of
collection by a laboratory approved to
culture for CEM by the national
veterinary service of the country of
export and were accompanied by a
statement indicating the date and time
of their collection.

(2) If any specimen collected in
accordance with paragraph (d)(1)(ii)(D)
of this section is found to be positive for
CEM, the horse must be treated for CEM
in a manner approved by the national
veterinary service of the country of
export. After the treatment is completed,
at least 21 days must pass before the
horse will be eligible to be tested again
in accordance with paragraph
(d)(2)(ii)(D) of this section. All
treatments performed, and the dates of
the treatments, must be recorded on the
health certificate.

(3) Thoroughbred horses imported
under paragraph (d)(1) of this section
must complete the Federal quarantine
required under § 92.308. Upon
completion of the Federal quarantine,
the horses may be released.

(e) Stallions and mares over 731 days
of age from CEM-affected countries.

(1) Stallions or mares over 731 days
of age may be imported for permanent
entry from a country listed in paragraph
(c)(2) of this section if the horses meet
the following requirements:
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(i) Each horse is accompanied at the
time of importation by an import permit
issued in accordance with §92.304. The
import permit must indicate that, after
completion of the Federal quarantine
required in §92.308, the stallion or mare
will be consigned to a State that the
Administrator has approved to receive
such horses in accordance with
paragraph (h) of this section;

(ii) The horses are accompanied at the
time of importation by an import health
certificate issued in accordance with
§92.314(a);

(iii) A set of specimens must be
collected from each horse within 30
days prior to the date of export by a
licensed veterinarian who either is, or is
acting in the presence of, the
veterinarian signing the certificate. For
stallions, the specimens must be
collected from the prepuce, urethral
sinus, and fossa glandis, including the
diverticulum of the fossa glandis; for
mares, the specimens must be collected
from the mucosal surface of the urethra,
the mucosal surface of the clitoral
sinuses, and the mucosal surface of the
cervix. All of the specimens collected
must be cultured for CEM with negative
results in a laboratory approved to
culture for CEM by the national
veterinary service of the country of
origin;

(iv) The horses described on the
certificate must not have been used for
natural breeding, for the collection of
semen for artificial insemination in the
case of stallions, or for artificial
insemination in the case of mares, from
the time the specimens were collected
through the date of export;

(v) All specimens required by
paragraph (e)(1)(iii) of this section must
be received within 48 hours of
collection by a laboratory approved to
culture for CEM by the national
veterinary service of the country of
export and must be accompanied by a
statement indicating the date and time
of their collection; and

(vi) If any specimen collected in
accordance with paragraph (e)(1)(iii) of
this section is found to be positive for
CEM, the stallion or mare must be
treated for CEM in a manner approved
by the national veterinary service of the
country of export. After the treatment is
completed, at least 21 days must pass
before the horse will be eligible to be
tested again in accordance with
paragraph (e)(1)(ii) of this section. All
treatments performed, and the dates of
the treatments, must be recorded on the
health certificate.

(2) Post-entry. (i) Stallions and mares
imported under paragraph (e)(1) of this
section must complete the Federal
guarantine required under § 92.308.

Upon completion of the Federal
guarantine, stallions must be sent to an
approved State listed in paragraph (h)(6)
of this section, and mares must be sent
to an approved State listed in paragraph
(h)(7) of this section.

(if) Once in the approved State, the
stallions or mares shall be quarantined
under State or Federal supervision until
the stallions have met the testing and
treatment requirements of paragraph
(e)(3) of this section and the mares have
met the testing and treatment
requirements of paragraph (e)(5) of this
section.

(iii) All tests and cultures required by
paragraphs (e)(3) through (e)(5) of this
section shall be conducted at the
National Veterinary Services
Laboratories, Ames, IA, or at a
laboratory approved by the
Administrator in accordance with
paragraph (i) of this section to conduct
CEM cultures and tests.

(iv) To be eligible for CEM culture or
testing, all specimens collected in
accordance with paragraphs (€)(3)
through (e)(5) of this section must be
received by the National Veterinary
Services Laboratories or the approved
laboratory within 48 hours of collection
and must be accompanied by a
statement indicating the date and time
of their collection.

(3) Testing and treatment
requirements for stallions. (i) Once the
stallion is in the approved State, one
specimen each shall be taken from the
prepuce, the urethral sinus, and the
fossa glandis, including the
diverticulum of the fossa glandis, of the
stallion and be cultured for CEM. After
negative results have been obtained, the
stallion must be test bred to two test
mares that meet the requirements of
paragraph (e)(4) of this section. Upon
completion of the test breeding:

(A) The stallion must be treated for 5
consecutive days by thoroughly
cleaning and washing (scrubbing) its
prepuce, penis, including the fossa
glandis, and urethral sinus while the
stallion is in full erection with a
solution of not less than 2 percent
surgical scrub chlorhexidine and then
thoroughly coating (packing) the
stallion’s prepuce, penis, including the
fossa glandis, and urethral sinus with an
ointment effective against the CEM
organism.” The treatment shall be
performed by an accredited veterinarian
and monitored by a State or Federal
veterinarian.

7A list of ointments effective against the CEM
organism may be obtained from the National Center
for Import and Export, Import/Export Animals, VS,
APHIS, 4700 River Road Unit 39, Riverdale, MD
20737-1231.

(B) Each mare to which the stallion
has been test bred shall be cultured for
CEM from sets of specimens that are
collected from each of the mucosal
surfaces of the cervix, urethra, and
clitoral sinuses on the third, sixth, and
ninth days after the breeding, with
negative results. A complement fixation
test for CEM must be done with negative
results on the fifteenth day after the
breeding.

(ii) If any culture or test required by
this paragraph is positive for CEM, the
stallion shall be treated as described in
paragraph (e)(3)(i)(A) of this section and
retested by being test bred to two mares
no less than 21 days after the last day
of treatment.

(iii) A stallion may be released from
State quarantine only if all cultures and
tests of specimens from the mares used
for test breeding are negative for CEM
and all cultures performed on
specimens taken from the stallion are
negative for CEM.

(4) Requirements for test mares. (i)
Mares to be used to test stallions for
CEM shall be permanently identified
before the mares are used for such
testing with the letter “T.” The marking
shall be permanently applied by an
inspector, a State inspector, or an
accredited veterinarian who shall use a
hot iron, freezemarking, or a lip tattoo.
If a hot iron or freezemarking is used,
the marking shall not be less than 2
inches (5.08 cm) high and shall be
applied to the left shoulder or left side
of the neck of the mare. If a lip tattoo
is used, the marking shall not be less
than 1 inch (2.54 cm) high and 0.75 inch
(1.9 cm) wide and shall be applied to
the inside surface of the upper lip of the
test mare.

(ii) The test mares must be qualified
prior to breeding as apparently free from
CEM and may not be used for breeding
from the time specimens are taken to
qualify the mares as free from CEM. To
qualify, each mare shall be tested with
negative results by a complement
fixation test for CEM, and specimens
taken from each mare shall be cultured
negative for CEM. For culture, sets of
specimens shall be collected on the first,
fourth, and seventh days of a 7-day
period from the mucosal surfaces of the
urethra, clitoral sinuses, and cervix.

(iii) A test mare that has been used to
test stallions for CEM may be released
from quarantine only if:

(A) The test mare is found negative for
CEM on all cultures and tests required
under paragraph (e)(3)(ii) of this section;

(B) The test mare is subjected to an
ovariectomy by an accredited
veterinarian under the direct
supervision of a State or Federal
veterinarian;
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(C) The test mare is treated and
handled in accordance with paragraph
(e)(5) of this section; or

(D) The test mare is moved directly to
slaughter without unloading en route, is
euthanized, or dies.

(5) Testing and treatment
requirements for mares. (i) Once the
mare is in the approved State, sets of
specimens shall be collected from each
mare on three separate occasions within
a 7-day period. Ondays 1, 4, and 7, an
accredited veterinarian shall collect a
specimen from the mucosal surfaces of
the urethra, clitoral sinuses, and cervix,
and shall submit each specimen or set
of specimens to the National Veterinary
Services Laboratories, Ames, IA, or at a
laboratory approved by the
Administrator in accordance with
paragraph (i) of this section to conduct
CEM cultures and tests.

(ii) Following the collection of
specimens in accordance with
paragraph (e)(5)(i) of the section, an
accredited veterinarian shall manually
remove organic debris from the sinuses
of each mare and then flush the sinuses
with a cerumalytic agent.8

(iii) For 5 consecutive days after the
sinuses have been cleaned, an
accredited veterinarian shall aseptically
clean and wash (scrub) the external
genitalia and vaginal vestibule,
including the clitoral fossa, with a
solution of not less than 2 percent
chlorhexidine in a detergent base and
then fill the clitoral fossa and sinuses,
and coat the external genitalia and
vaginal vestibule with an antibiotic
ointment effective against the CEM
organism.®

(iv) A mare may be released from
State quarantine only if all cultures
performed on specimens taken from the
mare are negative for CEM.

(v) If any culture required by this
paragraph is positive for CEM, the mare
shall be treated as described in
paragraphs (e)(5)(ii) and (e)(5)(iii) of this
section. No less than 21 days after the
last day of treatment, the mare shall be
tested again in accordance with
paragraph (e)(5)(i) of this section. If all
specimens are negative for CEM, the
mare may be released from quarantine.

(f) Special provisions for temporary
importation. Horses over 731 days of age
may be imported into the United States

8Recommended protocols for the flushing of
sinuses may be obtained from the National Center
for Import and Export, Import/Export Animals, VS,
APHIS, 4700 River Road Unit 39, Riverdale, MD
20737-1231.

9 A list of ointments effective against the CEM
organism may be obtained from the National Center
for Import and Export, Import/Export Animals, VS,
APHIS, 4700 River Road Unit 39, Riverdale, MD
20737-1231.

for no more than 90 days to compete in
specified events if the following
conditions are met:

(1) The horse may remain in the
United States for not more than 90 days
following the horse’s arrival in the
United States, except as provided in
paragraph (f)(6) of this section and,
while in the United States, the horse
must be moved according to the
itinerary and methods of transport
specified in the import permit provided
for in §92.304 of this part;

(2) While the horse is in the United
States, the following conditions must be
met:

(i) Except when in transit, the horse
must be kept on a premises that has
been approved, orally or in writing, by
an APHIS representative. If the approval
is oral, it will be confirmed in writing
by the Administrator as soon as
circumstances permit. To receive
approval, the premises:

(A) Must not be a breeding premises;
and

(B) Must be or contain a building in
which the horse can be kept in a stall
that is separated from other stalls
containing horses, either by an empty
stall, by an open area across which
horses cannot touch each other, or by a
solid wall that is at least 8 feet (2.4 m)
high.

g(Jii) While at the premises at which the
horse competes, the horse must be
monitored by an accredited veterinarian
or APHIS representative to ensure that
the provisions of paragraphs (f)(2)(i),
(H(2)(iv), and (f)(2)(v) of this section are
met. If the monitoring is performed by
an accredited veterinarian, spot checks
will be conducted by an APHIS
representative to ensure that the
requirements of this section are being
met. If an APHIS representative finds
that requirements are not being met, the
Administrator may require that all
remaining monitoring for the event be
conducted by APHIS representatives to
ensure compliance.

(iii) While in transit, the horse must
be moved in either an aircraft or a
sealed van or trailer. If the horse is
moved in a sealed van or trailer, the seal
may be broken only by an APHIS
representative at the horse’s destination,
except in situations where the horse’s
life is in danger.

(iv) Except when actually competing
or being exercised, the horse must be
kept in a stall that is separated from
other stalls containing horses, either by
an empty stall, by an open area across
which horses cannot touch each other,
or by a solid wall that is at least 8 feet
(2.4 m) high.

(v) The horse may not be used for
breeding purposes (including artificial

insemination), may not have any other
sexual contact with other horses, and
may not undergo any genital
examinations.

(vi) After the horse is transported
anywhere in the United States, any
vehicle in which the horse was
transported must be cleaned and
disinfected in the presence of an APHIS
representative, according to the
procedures specified in §8 71.7 through
71.12 of this chapter, before any other
horse is transported in the vehicle.

(vii) The cleaning and disinfection
specified in paragraph (f)(2)(vi) of this
section must be completed before the
vehicle is moved from the place where
the horse is unloaded. In those cases
where the facilities or equipment for
cleaning and disinfection are inadequate
at the place where the horse is
unloaded, the Administrator may allow
the vehicle to be moved to another
location for cleaning and disinfection
when the move will not pose a disease
risk to other horses in the United States.

(viii) The owner or importer of the
horse must comply with any other
provisions of this part applicable to him
or her.

(3) If the owner or importer wishes to
change the horse’s itinerary or the
methods by which the horse is
transported from that which he or she
specified in the application for the
import permit, the owner or importer
must make the request for change in
writing to the Administrator. Requests
should be sent to the Administrator, ¢/
o Import-Export Animals Staff, VS,
APHIS, 4700 River Road Unit 39,
Riverdale, MD 20737-1231. The change
in itinerary or method of transport may
not be made without the written
approval of the Administrator, who may
grant the request for change when he or
she determines that granting the request
will not endanger other horses in the
United States and that sufficient APHIS
personnel are available to provide the
services required by the owner or
importer. If more than one application
for an import permit is received, APHIS
personnel will be assigned in the order
that the applications that otherwise
meet the requirements of this section are
received.

(4) The Administrator may cancel,
orally or in writing, the import permit
provided for under § 92.304 of this part
whenever the Administrator finds that
the owner or importer of the horse has
not complied with the provisions of
paragraphs (f)(1) through (f)(3) of this
section or any conditions imposed
under those provisions. If the
cancellation is oral, the Administrator
will confirm the cancellation and the
reasons for the cancellation in writing as
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soon as circumstances permit. Any
person whose import permit is canceled
may appeal the decision in writing to
the Administrator within 10 days after
receiving oral or written notification of
the cancellation, whichever is earlier. If
the appeal is sent by mail, it must be
postmarked within 10 days after the
owner or importer receives oral or
written notification of the cancellation,
whichever is earlier. The appeal must
include all of the facts and reasons upon
which the person relies to show that the
import permit was wrongfully canceled.
The Administrator will grant or deny
the appeal in writing as promptly as
circumstances permit, stating the reason
for his or her decision. If there is a
conflict as to any material fact, a hearing
will be held to resolve the conflict.
Rules of practice concerning the hearing
will be adopted by the Administrator.

(5) Except in those cases where an
appeal is in process, any person whose
import permit is canceled must move
the horse identified in the import permit
out of the United States within 10 days
after receiving oral or written
notification of cancellation, whichever
is earlier. The horse is not permitted to
enter competition from the date the
owner or importer receives the notice of
cancellation until the horse is moved
out of the United States or until
resolution of an appeal in favor of the
owner or importer. Except when being
exercised, the horse must be kept, at the
expense of the owner or importer, in a
stall on the premises where the horse is
located when the notice of cancellation
is received, or, if the horse is in transit
when the notice of cancellation is
received, on the premises where it is
next scheduled to compete according to
the import permit. The stall in which
the horse is kept must be separated from
other stalls containing horses, either by
an empty stall, by an open area across
which horses cannot touch each other,
or by a solid wall that is at least 8 feet
(2.4 m) high. In cases where the owners
of the above specified premises do not
permit the horse to be kept on those
premises, or when the Administrator
determines that keeping the horse on
the above specified premises will pose
a disease risk to horses in the United
States, the horse must be kept, at the
expense of the owner or importer, on an
alternative premises approved by the
Administrator.

(6) Stallions or mares over 731 days
of age that are imported for no more
than 90 days in accordance with
paragraphs (f)(1) through (f)(3) of this
section may be eligible to remain in the
United States if the following is
completed:

(i) Following completion of the
itinerary specified in the import permit
provided for in §92.304 of this part, the
horse’s owner or importer applies for
and receives a new import permit that
specifies that the stallion or mare will
be moved to an approved State listed in
paragraph (h)(6) or (h)(7) of this section;
and

(ii) The stallion or mare is transported
in a sealed vehicle that has been cleaned
and disinfected to an approved facility
in an approved State where it is
quarantined under State or Federal
supervision until the stallion or mare
has met the testing and treatment
requirements of paragraph (e)(3) or (e)(5)
of this section.

(7) All costs and charges associated
with the supervision and maintenance
of a horse imported under paragraphs
(F)(1) through (f)(3) of this section will
be borne by the horse’s owner or
importer. The costs associated with the
supervision and maintenance of the
horse by an APHIS representative at his
or her usual places of duty will be
reimbursed by the horse’s owner or
importer through user fees payable
under part 130 of this chapter.

(8) In the event that an APHIS
representative must be temporarily
detailed from his or her usual place of
duty in connection with the supervision
and maintenance of a horse imported
under paragraphs (f)(1) through (f)(3) of
this section, the owner or importer of
the horse must execute a trust fund
agreement with APHIS to reimburse all
expenses (including travel costs, salary,
per diem or subsistence, administrative
expenses, and incidental expenses)
incurred by the Department in
connection with the temporary detail.
Under the trust fund agreement, the
horse’s owner or importer must deposit
with APHIS an amount equal to the
estimated cost, as determined by APHIS,
for the APHIS representative to inspect
the premises at which the horse will
compete, to conduct the monitoring
required by paragraph (f)(2)(ii) of this
section, and to supervise the cleaning
and disinfection required by paragraph
(f)(2)(vi) of this section. The estimated
costs will be based on the following
factors:

(i) Number of hours needed for an
APHIS representative to conduct the
required inspection and monitoring;

(i) For services provided during
regular business hours (8 a.m. to 4:30
p.m., Monday through Saturday, except
holidays), the average salary, per hours,
for an APHIS representative;

(iii) For services provided outside
regular business hours, the applicable
rate for overtime, night differential, or
Sunday or holiday pay, based on the

average salary, per hour, for an APHIS
representative;

(iv) Number of miles from the
premises at which the horse competes to
the APHIS office or facility that is
monitoring the activities;

(v) Government rate per mile for
automobile travel or, if appropriate, cost
of other means of transportation
between the premises at which the
horse competes and the APHIS office or
facility;

(vi) Number of trips between the
premises at which the horse competes
and the APHIS office or facility that
APHIS representatives are required to
make in order to conduct the required
inspection and monitoring;

(vii) Number of days the APHIS
representative conducting the
inspection and monitoring must be in
“travel status;”

(viii) Applicable government per diem
rate; and

(ix) Cost of related administrative
support services.

(9) If a trust fund agreement with
APHIS has been executed by the owner
or importer of a horse in accordance
with paragraph (f)(8) of this section and
APHIS determines, during the horse’s
stay in the United States, that the
amount deposited will be insufficient to
cover the services APHIS is scheduled
to provide during the remainder of the
horse’s stay, APHIS will issue to the
horse’s owner or importer a bill to
restore the deposited amount to a level
sufficient to cover the estimated cost to
APHIS for the remainder of the horse’s
stay in the United States. The horse’s
owner or importer must pay the amount
billed within 14 days after receiving the
bill. If the bill is not paid within 14 days
after its receipt, APHIS will cease to
perform the services provided for in
paragraph (f)(2) of this section until the
bill is paid. The Administrator will
inform the owner or importer of the
cessation of services orally or in writing.
If the notice of cessation is oral, the
Administrator will confirm, in writing,
the notice of cessation and the reason
for the cessation of services as soon as
circumstances permit. In such a case,
the horse must be kept, at the expense
of the owner or importer and until the
bill is paid, in a stall either on the
premises at which the horse is located
when the notice of cessation of services
is received, or, if the horse is in transit
when the notice of cessation of services
is received, on the premises at which it
is next scheduled to compete according
to the import permit. The stall in which
the horse is kept must be separated from
other stalls containing horses either by
an empty stall, an open area across
which horses cannot touch each other,
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or a solid wall that is at least 8 feet (2.4
m) high. In cases where the owners of
the above specified premises do not
permit the horse to be kept on those
premises, or when the Administrator
determines that keeping the horse on
the above specified premises will pose
a disease risk to other horses in the
United States, the horse must be kept,
at the expense of the owner or importer,
on an alternative premises approved by
the Administrator. Until the bill is paid,
the horse is not permitted to enter
competition. Any amount deposited in
excess of the costs to APHIS to provide
the required services will be refunded to
the horse’s owner or importer.

(9) Special provisions for the
importation of horses that have been
temporarily exported to a CEM-affected
country. If a horse has been temporarily
exported for not more than 60 days from
the United States to a CEM-affected
country listed in paragraph (c)(1) of this
section, or if a horse has been
temporarily exported for not more than
60 days from another country not
known to be affected with CEM to a
CEM-affected country during the 12
months preceding its exportation to the
United States, the horse may be eligible
for return or importation into the United
States without meeting the requirements
of paragraphs (d) through (f) of this
section under the following conditions:

(1) The horse must be accompanied
by a certificate that meets the
requirements of § 92.314(a) of this part
issued by each CEM-affected country
that the horse has visited during the
term of its temporary exportation, and
each certificate must contain the
following additional declarations:

(i) That the horse was held separate
and apart from all other horses except
for the time it was actually participating
in an event or was being exercised by
its trainer;

(ii) That the premises on which the
horse was held were not used for any
equine or horse breeding purpose;

(iii) That the horse was not bred to or
bred by any animal, nor did it have any
other sexual contact or genital
examination while in such country; and

(iv) That all transport while in such
country was carried out in cleaned and
disinfected vehicles in which no other
horses were transported since such
cleaning and disinfection;

(2) The horse is accompanied by an
import permit issued in accordance
with §92.304 of this part at the time of
exportation;

(3) If the horse was temporarily
exported from the United States and is
being returned to the United States, the
horse must be accompanied by a copy
of the United States health certificate

issued for its exportation from the
United States and endorsed in
accordance with the export regulations
in part 91 of this chapter;

(4) The horse must be examined by an
inspector at the U.S. port of entry and
found by the inspector to be the
identical horse covered by the
documents required by paragraphs (a)
through (c) of this section and found by
the inspector to be free of
communicable disease and exposure
thereto; and

(5) The horse must be quarantined
and tested at the U.S. port of entry as
provided in §92.308 of this part prior to
release.

(h) Approval of States. In order for a
State to be approved to receive stallions
or mares over 731 days of age from a
CEM-affected country listed in
paragraph (c)(1) of this section that are
imported under paragraph (e) of this
section, the State must meet the
following conditions:

(1) The State must enter into a written
agreement with the Administrator,
whereby the State agrees to enforce its
laws and regulations to control CEM
and to abide by the conditions of
approval established by the regulations
in this part.

(2) The State must agree to quarantine
all stallions and mares over 731 days of
age imported under the provisions of
paragraph (e) of this section until the
stallions have been treated in
accordance with paragraph (e)(3) of this
section and the mares have been treated
in accordance with paragraph (e)(5) of
this section.

(3) The State must agree to quarantine
all mares used to test stallions for CEM
until the mares have been released from
guarantine in accordance with
paragraph (e)(4) of this section.

(4) The State must have laws or
regulations requiring that stallions over
731 days of age imported under
paragraph (e) of this section be treated
in the manner specified in paragraph
(e)(3) of this section, and that mares
over 731 days of age imported under
paragraph (e) of this section be treated
in the manner specified in paragraph
(e)(5) of this section.

(5) Approval of any State to receive
stallions or mares imported from
countries affected with CEM may be
suspended by the Administrator upon
his or her determination that any
requirements of this section are not
being met. After such action is taken,
the animal health authorities of the
approved State will be informed of the
reasons for the action and afforded an
opportunity to present their views
thereon before such suspension is
finalized; however, such suspension of

approval shall continue in effect unless
otherwise ordered by the Administrator.
In those instances where there is a
conflict as to the facts, a hearing shall
be held to resolve such conflict.

(6) The following States have been
approved to receive stallions over 731
days of age imported under paragraph
(e) of this section:

The State of Alabama

The State of California

The State of Colorado

The State of Florida

The State of Kentucky

The State of Louisiana

The State of Maryland

The State of Montana

The State of New Hampshire
The State of New Jersey
The State of New York

The State of North Carolina
The State of Ohio

The State of South Carolina
The State of Tennessee

The State of Texas

The State of Virginia

The State of Wisconsin

(7) The following States have been
approved to receive mares over 731 days
of age imported under paragraph (e) of
this section:

The State of Alabama

The State of California

The State of Colorado

The State of Kentucky

The State of Louisiana

The State of Maryland

The State of Montana

The State of Hew Hampshire
The State of New Jersey
The State of New York

The State of North Carolina
The State of Ohio

The State of South Carolina
The State of Tennessee

The State of Texas

The State of Virginia

The State of Wisconsin

(i) Approval of laboratories. (1) The
Administrator will approve a laboratory
to conduct CEM cultures and tests only
after consulting with the State animal
health official in the State in which the
laboratory is located and after
determining that the laboratory:

(i) Has technical personnel assigned
to conduct the CEM culturing and
testing who possess the following
minimum qualifications:

(A) A bachelor’s degree in
microbiology;

(B) A minimum of 2 years experience
working in a bacteriology laboratory;
and

(C) Experience working with the CEM
organism, including knowledge of the
specific media requirements,
atmospheric requirements, and
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procedures for the isolation and
identification of the CEM organism.10

(ii) Follows standard test protocol
prescribed by the National Veterinary
Services Laboratories; 11 and

(iii) Reports all official test results to
the State animal health official and the
Veterinarian in Charge.

(2) To retain approval, the laboratory
must meet the requirements prescribed
in paragraph (i)(1) of this section, and
shall test with the CEM organism each
lot of media it prepares to ensure that
the media will support growth of the
laboratory’s reference culture. Media
that will not support growth of the
reference culture must be discarded.

(3) The Administrator may deny or
withdraw approval of any laboratory to
conduct CEM culturing or testing upon
a determination that the laboratory does
not meet the criteria for approval or
maintenance of approval under
paragraphs (i)(1) and (i)(2) of this
section.

(i) In the case of a denial of approval,
the operator of the laboratory will be
informed of the reasons for denial and,
upon request, will be afforded an
opportunity for a hearing with respect to
the merits or validity of the denial in
accordance with rules of practice that
will be adopted for the hearing.

(ii) In the case of a withdrawal of
approval, before such action is taken,
the operator of the laboratory will be
informed of the reasons for the proposed
withdrawal and, upon request, will be
afforded an opportunity for a hearing
with respect to the merits or validity of
the proposed withdrawal in accordance
with rules of practice that will be
adopted for the hearing. However, the
withdrawal will become effective
pending a final determination in the
hearing when the Administrator
determines that such action is necessary
to protect the public health, interest, or
safety. The withdrawal will be effective
upon oral or written notification,
whichever is earlier, to the operator of
the laboratory. In the event of oral
notification, written confirmation will
be given as promptly as circumstances
allow. The withdrawal will continue in
effect pending completion of the hearing
and any judicial review of the hearing,
unless otherwise ordered by the
Administrator.

(iii) Approval for a laboratory to
conduct CEM culturing or testing will

10When training regarding CEM culturing and
testing is necessary, it may be obtained at the
National Veterinary Services Laboratories, Ames, I1A
50010.

11Standard test protocols prescribed by the
National Veterinary Services Laboratories and a list
of approved laboratories can be obtained from the
National Veterinary Services Laboratories, Ames, IA
50010.

be automatically withdrawn by the
Administrator when the operator of the
approved laboratory notifies the
National Veterinary Services
Laboratories, Ames, IA 50010, in
writing, that the laboratory no longer
conducts CEM culturing and testing.

(Approved by the Office of
Management and Budget under control
number 0579-0040)

5. Section 92.304 would be amended
as follows:

a. The section heading would be
revised to read as set forth below.

b. In the introductory text of
paragraph (a)(2)(ii), the reference
“§92.301(c)(2)(viii)”" would be removed
both times it appears and the reference
§92.301(f)"” added in its place.

c. In paragraph (a)(1)(iii), in the first
sentence, the reference
“§92.301(c)(2)(viii)”" would be removed
and the reference “§92.301(f)” added in
its place.

d. Paragraphs (a)(4) through (a)(12)
would be removed.

e. Paragraph (b) would be revised to
read as set forth below.

§92.304 Import permits for horses from
countries affected with CEM and for horse
specimens for diagnostic purposes;
reservation fees for space at quarantine
facilities maintained by APHIS.

a * * *

(b) Permit. (1) When a permit is
issued, the original and two copies will
be sent to the importer. It shall be the
responsibility of the importer to forward
the original permit and one copy to the
shipper in the country of origin, and it
shall also be the responsibility of the
importer to ensure that the shipper
presents the copy of the permit to the
carrier and makes the necessary
arrangements for the original permit to
accompany the shipment to the
specified U.S. port of entry for
presentation to the collector of customs.

(2) Horses and horse test specimens
for which a permit is required under
paragraph (a) of this section will be
received at the port of entry specified on
the permit within the time prescribed in
the permit, which shall not exceed 14
days from the first day that the permit
is effective.

(3) Horses and horse test specimens
for which a permit is required under
paragraph (a) of this section will not be
eligible for entry if:

(i) A permit has not been issued for
the importation of the horse or horse
test specimen,;

(i) If the horse or horse test specimen
is unaccompanied by the permit issued
for its importation;

(iii) If the horse or horse test specimen
is shipped from any port other than the
one designated in the permit;

(iv) If the horse or horse test specimen
arrives in the United States at any port
other than the one designated in the
permit;

(v) If the horse or horse test specimen
offered for entry differs from that
described in the permit; or

(vi) If the horse or horse test specimen
is not handled as outlined in the
application for the permit and as
specified in the permit issued.

§92.308 [Amended]

6. In §92.308(a)(3), footnote 16 and its
reference in the text would be
redesignated as footnote 14.

7.1n §92.308(c)(1), footnote 17 and its
reference in the text would be
redesignated as footnote 15.

8. Section 92.314 would be revised to
read as follows:

§92.314 Horses, certification, and
accompanying equipment.

(a) Horses offered for importation
from any part of the world shall be
accompanied by a certificate of a
salaried veterinary officer of the
national government of the country of
origin, or if exported from Mexico, shall
be accompanied either by such a
certificate or by a certificate issued by
a veterinarian accredited by the
National Government of Mexico and
endorsed by a full-time salaried
veterinary officer of the National
Government of Mexico, thereby
representing that the veterinarian
issuing the certificate was authorized to
do so, showing that:

(1) The horses described in the
certificate have been in said country
during the 60 days preceding
exportation;

(2) That each horse has been
inspected on the premises of origin and
found free of evidence of communicable
disease and, insofar as can be
determined, exposure thereto during the
60 days preceding exportation;

(3) That each horse has not been
vaccinated with a live or attenuated or
inactivated vaccine during the 14 days
preceding exportation: Provided,
however, That in specific cases the
Administrator may authorize horses that
have been vaccinated with an
inactivated vaccine to enter the United
States when he or she determines that
in such cases and under such conditions
as he or she may prescribe such
importation will not endanger the
livestock in the United States, and such
horses comply with all other applicable
requirements of this part;

(4) That, insofar as can be determined,
no case of African horse sickness,
dourine, glanders, surra, epizootic
lymphangitis, ulcerative lymphangitis,
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equine piroplasmosis, Venezuelan
equine encephalomyelitis, or equine
infectious anemia has occurred on the
premises of origin or on adjoining
premises during the 60 days preceding
exportation; and

(5) That, except as provided in
§92.301(9g):

(i) The horses have not been in any
country listed in §92.301(c)(1) as
affected with CEM during the 12 months
immediately prior to their importation
into the United States;

(ii) The horses have not been on any
premises at any time during which time
such premises were found by an official
of the veterinary services of the national
government of the country where such
premises are located, to be affected with
CEM;

(iii) The horses have not been bred by
or bred to any horses from an affected
premises; and

(iv) The horses have had no other
contact with horses that have been
found to be affected with CEM or with
horses that were imported from
countries affected with CEM.

(b) If a horse is presented for
importation from a country where it has
been for less than 60 days, the horse
must be accompanied by a certificate
that meets the requirements of
paragraph (a) of this section that has
been issued by a salaried veterinary
officer of the national government of
each country in which the horse has
been during the 60 days immediately
preceding its shipment to the United
States. The dates during which the
horse was in each country during the 60
days immediately preceding its
exportation to the United States shall be
included as a part of the certification.

(c) Following the port-of-entry
inspection required by § 92.306 of this
part, and before a horse offered for
importation from any part of the world
is released from the port of entry, an
inspector may require the horse and its
accompanying equipment to be
disinfected as a precautionary measure
against the introduction of foot-and-
mouth disease or any other disease
dangerous to the livestock of the United
States.

§92.315 [Amended]

9. In §92.315, in the undesignated
center heading “CANADA 18", footnote
18 and its reference in the center
heading would be redesignated as
footnote 16.

§92.319 [Amended]

10. In §92.319, in the undesignated
center heading “COUNTRIES OF
CENTRAL AMERICA AND WEST
INDIES 19", footnote 19 and its reference

in the center heading would be
redesignated as footnote 17.

§92.321 [Amended]

11. In 892.321, in the undesignated
center heading “MEXICO20", footnote
20 and its reference in the center
heading would be redesignated as
footnote 18.

§92.324 [Amended]

12. In §92.324, in the second
sentence, footnote 21 and its reference
in the text would be redesignated as
footnote 19.

Done in Washington, DC, this 30th day of
May 1996.

Terry L. Medley,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 96-13897 Filed 6-03-96; 8:45 am]
BILLING CODE 3410-34-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Parts 704, 709, and 741

Corporate Credit Unions; Involuntary
Liquidation of Federal Credit Unions
and Adjudication of Creditor Claims
Involving Federally Insured Credit
Unions in Liquidation; Requirements
for Insurance

AGENCY: National Credit Union
Administration (NCUA).
ACTION: Proposed rule.

SUMMARY: NCUA is issuing proposed
revisions to the rules governing
corporate credit unions. As the credit
union industry has become more
complex and competitive, the demands
on corporate credit unions have become
greater. Corporate credit unions are
providing a greater variety of more
sophisticated services. The proposed
rule is intended to strengthen corporate
credit union capital and ensure that the
risk on corporate credit union balance
sheets is adequately managed and
controlled.

DATES: Comments must be received on
or before September 3, 1996.
ADDRESSES: Comments should be
directed to Becky Baker, Secretary of the
Board. Mail or hand-deliver comments
to: National Credit Union
Administration, 1775 Duke Street,
Alexandria, Virginia 22314-3428. Fax
comments to (703) 518-6319. Post
comments on NCUA'’s electronic
bulletin board by dialing (703) 518—
6480. Please send comments by one
method only.

FOR FURTHER INFORMATION CONTACT:
Robert F. Schafer, Acting Director,

Office of Corporate Credit Unions, at the
above address or telephone (703) 518—
6640; or Edward Dupcak, Director,
Office of Investment Services, at the
above address or telephone (703) 518—
6620.

SUPPLEMENTARY INFORMATION:
A. Background

Part 704 was amended in 1992 to
address a broad array of corporate credit
union matters. See 57 FR 22626 (May
28, 1992). The regulation has been in
effect for several years, during a time of
great change in the credit union
industry. NCUA has had an opportunity
to see how the regulation has worked
and to consider how it could be
improved. Section 704.12, governing
representation issues, was revised in
1994. See 59 FR 59357 (Nov. 17, 1994).
In April 1995, NCUA issued a proposed
regulation to revise most of the sections
of Part 704. See 60 FR 20438 (Apr. 26,
1995). Comments were due by June 26,
1995. On May 17, 1995, NCUA extended
the comment period an additional 60
days to August 25, 1995. See 60 FR
27240 (May 23, 1995). The
supplementary information section
noted that NCUA had been working
with an outside firm to provide risk-
profile assessments of corporate credit
unions, using simulated modeling
techniques, and that the process had
proven to be more time-consuming than
envisioned.

In response to the comments received
and results of the modeling, NCUA
determined to issue this revised
proposed rule for another round of
public comment. In developing this
revised proposal, NCUA considered all
of the written comments, the results of
further modeling, and the input
provided by corporate credit union
representatives in a number of dialogue
meetings conducted by NCUA.

It should be noted that the
background section of the initial
proposed rule observed that NCUA
supervises all corporate credit unions
but that only those that are federally
chartered pay an operating fee to the
agency. Questions were raised as to
whether this put federally chartered
corporate credit unions at a competitive
disadvantage and whether all corporate
credit unions should pay for NCUA'’s
corporate credit union supervision
program. NCUA asked for comment on
whether it would be appropriate to
assess all corporate credit unions an
examination fee or to abolish corporate
credit union fees altogether and require
natural person credit unions, since they
benefit from the existence of corporate
credit unions, to make up the difference.
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Most of those who commented on this
issue favored assessing all corporate
credit unions a fee, rather than having
natural person credit unions pay for
corporate credit union supervision.
Many noted that not all natural person
credit unions use their corporate credit
union. NCUA has determined not to
pursue the issue of funding corporate
credit union supervision expenses in
this proposed regulation. However,
given the impact that the proposed rule
could have on future supervision efforts,
this issue will be reviewed in the future.

B. Comments

NCUA received over 1300 comments
on the proposed regulation, the bulk of
which were from natural person credit
unions. Comments were also received
from the national credit union trade
associations and most of the corporate
credit unions and state credit union
leagues. Finally, comments were
received from other trade associations,
state credit union regulatory authorities,
credit union organizations and
consultants, a Member of Congress,
other entities that do business with
credit unions, and individuals.

The commenters generally opposed
the proposed regulation, particularly the
asset-liability management and capital
requirements. The proposed regulation
required that a corporate credit union
identically match all of its shares and
deposits, except for 25 percent of its
overnight funds, to corresponding
assets. The commenters stated that the
proposal represented an attempt to
eliminate risk from the system, whereas
the appropriate role of a corporate credit
union was to manage risk. They stated
that the proposal would make it
impossible for corporate credit unions
to provide competitive products to their
members and to generate sufficient
income to meet the proposed minimum
capital requirements. The proposed
regulation required that corporate credit
unions achieve primary capital levels of
4 percent of average daily assets by
January 1, 1998.

The commenters also contended that
the proposed rule would
disproportionately affect small natural
person credit unions, which rely more
heavily on corporate credit unions for
investments and other services. They
argued that because the corporate credit
unions would not be able to earn a
spread on their investment activities,
costs for services would increase and
yield on investments would decrease.

C. Dialogue Meetings

After considering the comments and
preliminary modeling results, NCUA
determined that some changes to the

proposed regulation might be
appropriate. To obtain input on those
changes, NCUA hosted a series of
meetings with representatives of
corporate credit unions, natural person
credit unions, and national credit union
trade associations. There was a
productive exchange of information and
views. This proposed rule incorporates
a number of the suggestions received
during the meetings.

D. Modeling

NCUA contracted with a mortgage
investment and interest rate risk
advisory firm (the firm) to estimate the
market value of portfolio equity and
interest rate sensitivity of the balance
sheets of seven corporate credit unions.
The modeling exercise was conducted
to provide NCUA with an independent
assessment of the relative market risk in
a broad cross-section of corporate credit
unions. The firm believes that market
value of portfolio equity (MVPE) is the
best measure of interest rate risk, as it
can be computed quickly, captures
interest and principal cash flows,
provides an analysis of embedded
option risk, and is more complete than
income simulations. In addition, MVPE
models are not driven by assumptions
regarding future behavior or reactions to
interest rate changes. The firm
concluded that requiring corporate
credit unions to use MVPE techniques
would introduce a necessary risk
analysis and reduction discipline. The
firm stated that when properly
implemented, MVPE techniques would
significantly reduce the likelihood of
another failure similar to that of Capital
Corporate Federal Credit Union, which
failed in early 1995. Interestingly, many
of the commenters to the initial
proposed rule recommended that NCUA
use MVPE to measure interest rate risk.

The firm noted that managing market
value correctly can reduce the volatility
of earnings and net worth. The effects of
good management decisions stand out
when earnings are not significantly
affected by unexpected changes in
interest rates. Market value is the best
measure of the firm’s value and is
usually the best benchmark to judge
management’s performance. Also,
MVPE, and its volatility, is usually the
best indication of risk to the insurer and
regulators.

The firm analyzed the corporate credit
unions’ base MVPE and the sensitivity
of MVPE for instantaneous and
sustained parallel shifts in interest rates
up and down 400 basis points in 100
basis point increments. It also provided
a 12-month net interest income
projection for the same interest rate
scenario.

Additional tests included stresses on
several market-related variables to
determine their effect on MVVPE. These
included: (1) flattening and steepening
the reference yield curve with a pivot at
the three-year maturity; (2) increasing
market volatilities by 50 percent from
the reference levels; (3) stressing
prepayment speed projections for
mortgage-related securities 100 percent
faster for the down 300 basis point
scenario; (4) stressing prepayment speed
projections for mortgage-related
securities 50 percent slower for the up
300 basis point scenario; and (5)
increasing market spreads by 50 basis
points above projected spreads.

Project results concluded that large
changes in prepayment expectations,
widening spreads, and increases in
volatility levels would adversely affect
corporate credit union MVPEs. Changes
in the shape of the yield curve did not
have a significant adverse effect; this
was due, in large part, to the relatively
short asset duration of most corporate
credit union balance sheets.

The balance sheets of the corporate
credit unions studied were “‘long the
market,” that is MVPE increased when
interest rates declined and decreased
when interest rates rose. This is a result
of the effective duration of the corporate
credit unions’ assets being longer than
that of their liabilities. Some corporate
credit union assets were shown to be
negatively convex, that is, projected
gains to MVPE were smaller for interest
rate declines than losses for equivalent
interest rate increases. This negative
convexity is caused by the presence of
embedded options, found most
commonly in mortgage-related
securities and structured notes.

The firm determined that many
corporate credit unions would need to
upgrade their interest rate risk models to
account for the impact of embedded
options. It noted that the establishment
of a minimum MVPE ratio would be a
key aspect of any regulation attempting
to control interest rate risk using MVPE
techniques. According to the firm, the
minimum should provide a safe margin
above the exposures created by a
positive or negative 300 basis point rate
shift. This is necessary because, as the
tests indicated, MVPE can also be
affected by changes in the slope of the
Treasury curve, prepayment activity
that differs from that expected, changes
in market spread levels, and changes in
market volatilities.

E. Three-Tiered Approach

In developing this revised proposed
rule, NCUA acknowledged the diversity
within the corporate credit union
network and the breadth of functions
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that are provided. Accordingly, this
proposal provides the flexibility for
additional authorities for those
corporate credit unions with a more
developed infrastructure and codifies
the requirements to obtain those
authorities. Presently, such authorities
are granted by waiver.

The basic regulatory requirements and
authorities applicable to all corporate
credit unions are set forth in the main
text of Part 704. Thus, a corporate credit
union that does not seek expanded
authorities need read only the main text
and Appendix A, which contains model
disclosure forms that a corporate credit
union may choose to use for capital
accounts. A “‘basic’ corporate credit
union need not read Appendices B and
C, which set forth additional authorities
available to corporate credit unions and
the requirements to obtain such
authorities. The incorporation of
expanded authorities allows for an
element of self-determination that was
not a component of the initial proposal.
This approach is intended to remove the
“‘one-size-fits-all”” constraint and permit
flexibility for a corporate credit union to
choose a path consistent with its
members’ needs. The board of a
corporate credit union may pursue, via
a self- assessment, the level at which it
wishes its institution to operate.

F. Effective Date and Transition

Section 704.18 of the initial proposal
stated that the rule would take effect on
January 1, 1996. Obviously, that date
has passed. Due to the complexity of
this rule, it is difficult to determine
when a final rule will be issued, and
thus to predict a reasonable effective
date. Accordingly, rather than stating an
effective date in this proposal, the final
rule will announce an effective date that
is approximately 1 year from the date
the final rule is issued.

The preamble to the initial proposal
stated that NCUA was considering
requiring compliance with the
investment section 30 days after
issuance of the final rule, which would
be prior to the effective date of the rest
of the regulation. This was to deter
corporate credit unions from “‘loading
up’’ on investments that would no
longer be permissible under the new
rule. The commenters generally objected
to this provision, and NCUA has
determined not to proceed with it. As
noted in proposed Section 704.6(g), a
corporate credit union’s authority to
hold an investment is governed by the
regulation in effect at the time of
purchase.

As discussed above, if this proposal is
made final, each corporate credit union
will have to determine the level at

which it wishes to operate. While a
corporate credit union may change its
level at a later date, it will have to make
an initial decision regarding what its
status will be when the final rule
becomes effective. So that NCUA can
effectively supervise the transition to
the new regulation, each corporate
credit union will be asked to inform
NCUA, within 90 days of the final rule’s
publication, of its decision.

A corporate credit union that plans to
operate with expanded authorities
should submit its application for such
authorities as soon as possible to ensure
approval and implementation prior to
the effective date. The application must
demonstrate that the corporate credit
union either has sufficient staffing and
infrastructure to support the authorities
or will make the necessary changes so
that it will have such staffing and
infrastructure. The application also
must set forth the expected costs of such
changes. Since there is no guarantee of
approval, a corporate credit union
normally will not implement these
changes until it receives preliminary
approval.

NCUA will work closely with a
corporate credit union in evaluating its
application. Once all issues are
resolved, NCUA will issue a preliminary
approval. If the issues cannot be
resolved, NCUA will notify the
corporate credit union. Once
preliminary approval has been received,
the corporate credit union must make
the planned changes. Once NCUA has
been notified that the corporate credit
union is ready to begin using the
expanded authorities, it will review the
corporate credit union’s operations. If
they are sufficient to support the
requested authorities, final approval
will be granted.

Recognizing that an institution may
not be at the required capital level or
within the required MVPE limitations
by the effective date of the regulation,
NCUA plans to work with the corporate
credit unions to develop realistic time
frames for compliance. NCUA also is
aware of the unique role of wholesale
corporate credit unions and will make
accommodations to allow such
institutions to comply with the
regulation.

G. Section-by-Section Analysis

Section 704.1—Scope

Part 704 applies directly to all
federally insured corporate credit
unions. It applies to non federally
insured corporate credit unions, via Part
703 of the Rules and Regulations, if
such credit unions accept shares from
federally chartered credit unions. To

clarify the application of Part 704,
NCUA proposed to amend the Scope
section so that it states both that the
regulation applies to all federally
insured corporate credit unions, and
that non federally insured corporate
credit unions must agree, by written
contract, to adhere to the regulation and
submit to NCUA examination as a
condition of receiving funds from
federally insured credit unions. Some
commenters objected to this latter
requirement, arguing that it meant that
NCUA was holding non federally
insured corporate credit unions to a
higher standard than other investment
alternatives available to natural person
credit unions.

These credit unions may be held to a
higher standard because they are
differently situated than other natural
person credit union investment
alternatives. The failure of a corporate
credit union, even one not federally
insured, would affect the credit union
system more dramatically than the
failure of a bank or broker-dealer. First,
the public would not necessarily
distinguish between a federally and non
federally insured corporate credit union:
all would be tarnished. Second, it is
likely that a far greater number of
federally insured natural person credit
unions would be affected by the failure
of a corporate credit union than would
be affected by the failure of a bank or
broker-dealer. For these reasons, and
because of NCUA's responsibility to
protect the National Credit Union Share
Insurance Fund (NCUSIF), NCUA has
determined to retain in the revised
proposed rule the requirement that non
federally insured corporate credit
unions must agree, by written contract,
to adhere to the regulation and submit
to NCUA examination as a condition of
receiving funds from federally insured
credit unions.

As in the first proposed rule, Section
704.1(b), which sets forth NCUA'’s
authority to waive a requirement of Part
704, is retained in this revised proposal.
NCUA again emphasizes that corporate
credit unions are expected to comply
with the rule and that waivers will not
be granted as a matter of course.

Section 704.2—Definitions

As noted in the initial proposed rule,
Part 704 currently incorporates by
reference Part 703, which governs
federal credit union investments, except
where inconsistent with Part 704. To
eliminate the confusion regarding the
applicability of certain provisions of
Part 703 to corporate credit unions,
NCUA determined in the initial
proposed rule to make the investment
section in Part 704 stand on its own.
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Among other tasks, this necessitated
importing a number of definitions from
Part 703 into Part 704. No commenters
objected to this idea, and it is continued
in this revised proposal.

The definitions that have been
repeated, either identically or with
minor changes, from current Part 703
are: “adjusted trading,” ‘‘collateralized
mortgage obligation,” “federal funds
transaction,” ‘‘futures contract,”
“immediate family member,” *“market
price,” “maturity date,” “‘real estate
mortgage investment conduit,”
“repurchase transaction,” “‘residual
interest,” “reverse repurchase
transaction,” ““Section 107(8)
institution,” ‘‘senior management
employee,” “settlement date,” *‘short
sale,” “stripped mortgage-backed
security,” and ‘‘trade date.”

Since the issuance of the initial
proposed rule, NCUA has issued a
proposed revision to Part 703. 50 FR
61219 (Nov. 29, 1995). Proposed Part
703 contains a number of new
definitions, some of which have been
included in this revised proposed Part
704. These are: “‘business day,”
“‘commercial mortgage related security,”
“fair value,” “industry-recognized
information provider,” ‘““mortgage
related security,” ‘““mortgage servicing,”
“pair-off transaction,” “‘prepayment
model,” “‘securities lending
transaction,” and ‘“‘small business
related security.”

The initial proposed rule also
introduced a number of new definitions,
several of which have been included in
this revised proposal. These are:
“embedded option,” “forward rate
agreement,” “long-term investment,”
“market value of portfolio equity,”
“matched” (*“‘identically matched” in
initial proposal), “official,” “‘option
contract,” ““penalty for early
withdrawal,” “primary dealer,” “‘short-
term investment,” “swap agreement,”
and “‘wholesale corporate credit union.”

The initial proposal rule deleted a
number of definitions because the terms
were not used in the proposed
regulation, or because the meaning was
so self-evident as to not require
definition. No commenters objected to
this idea and it is continued in this
revised proposal. The definitions that
are proposed to be deleted are: *“‘average
life,” “‘capital of a broker/dealer,”
“claims,” “‘corporate reserves,” non
credit union member,” *“‘original
maturity,” “‘other reserves,” “‘risk-based
capital,” “‘secondary capital,”
“‘speculative activities,” “term
subordinated debt,” and “‘United States
depository institutions.”

Finally, this revised proposal has
introduced definitions for the following

terms: “‘capital ratio,” “‘correspondent
services,” “credit enhancement,” “‘daily
average net assets,” ‘‘dealer bid
indication,” “‘gains trading,”
“membership capital,” ‘““mortgage-
backed security,” “moving daily average
net assets,” “NCUA,” “‘non secured
investment,” “‘paid-in capital,” “private
placement,” “reserves,” ‘‘reserve ratio,”
“secured loan,” ““tri-party contract,” and
“weighted average life.” NCUA believes
that the definitions are self-explanatory,
but will clarify any that are confusing in
the preamble to the final rule.

Section 704.3—Corporate Credit Union
Capital

Section 704.11 of the current
regulation establishes specific levels of
capital that corporate credit unions
must maintain, based on risk-weighted
assets. Primary capital, which consists
of reserves and undivided earnings,
must be at least 4 percent of risk-
weighted assets, and total capital, which
consists of primary capital and
membership capital share deposits,
must be at least 8 percent of risk-
weighted assets. In response to public
expressions of concern regarding the
relatively low levels of primary capital
in corporate credit unions, Section
704.12 of the initial proposed rule
established a new capital requirement
based on the ratio of primary capital to
average daily assets. The goal was for
corporate credit unions to reach the
minimum ratio of 4 percent of primary
capital to average daily assets by
January 1, 1998. The initial proposed
rule also required that all corporate
credit unions maintain a minimum ratio
of 10 percent of capital to risk-weighted
assets.

The proposed definition of primary
capital included, in addition to reserves
and undivided earnings, certain other
reserve accounts and a new type of
member-contributed capital, called a
permanent capital share account
(PCSA). Up to 50 percent of primary
capital could consist of PCSAs, the most
significant feature of which was that
they could be redeemed only with the
written concurrence of NCUA. In
general, the commenters opposed this
requirement. Corporate credit union
commenters stated that they would be
unable to sell such shares, and natural
person credit unions stated that they
would not purchase them.

With respect to the proposed capital
requirements, the commenters stated
that if PCSAs were to be retained, all
such shares should be counted toward
primary capital. In addition, the
commenters objected to the new
membership capital shares, called
secondary capital share accounts, not

being included in primary capital. They
argued that such shares were at risk and
should be counted. The commenters
also argued that the asset and liability
provisions were so stringent that it
would be impossible to meet the 4
percent requirement in the time frame
provided. Many commenters also
objected to using two ratios to measure
the adequacy of corporate credit union
capital.

NCUA is proposing to move away
from the concept of risk-based capital.
Because corporate credit union assets
tend to have relatively low credit risk,
most corporate credit unions have high
risk-based capital ratios, even if they
have low levels of leverage capital to
protect against interest rate or market
risks. This revised proposal focuses on
the capital that is available to protect
against those risks. Comments are
specifically requested on whether
NCUA should require the calculation of
the capital to risk-weighted assets ratio.
In responding to this issue, commenters
should bear in mind that NCUA would
likely require that the ratio be calculated
using the same risk weights and risk
categories required by the other federal
financial institution regulators.

Proposed Section 704.3(b) requires
that a corporate credit union without
expanded authorities have a capital
ratio of 4 percent. Capital is defined as
the sum of a corporate credit union’s
reserves and undivided earnings, paid-
in capital, and membership capital.
Membership capital accounts are similar
to the current membership capital share
deposits, except that they must have at
least a three-year notice provision,
rather than a one-year provision. Paid-
in capital consists of funds obtained
from credit union and non credit union
sources. Paid-in capital has no maturity
and is callable only at the option of the
corporate credit union and only if the
corporate credit union meets its
minimum level of required capital after
the funds are called.

The capital (or “leverage”) ratio is
calculated by dividing a corporate credit
union’s capital by its moving daily
average net assets. Including
membership capital in the definition of
capital means that most corporate credit
unions are already at 4 percent. NCUA
believes that 4 percent is appropriate,
because it is the amount estimated to
meet corporate credit union needs and
is comparable to the levels established
by the other financial institution
regulators.

The role of membership capital
relative to a corporate credit union’s
internally generated reserves and
undivided earnings has been cause for
extensive debate. NCUA regards
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membership capital as a vital
component of the corporate network’s
total capital structure. It is used in
calculating the minimum leverage ratio
(also included in total capital
requirement for expanded authorities),
the limit on loans to members, the limit
on loans to CUSOs, and the limit on
fixed assets. However, for purposes of
market and credit risk exposure, this
proposal sets the MVVPE and
concentration limits as a percentage of
the sum of reserves and undivided
earnings and paid-in capital. Indirectly,
the member-contributed capital is in
line to absorb losses, but the revised
proposal seeks to restrict the incidence
of losses to a corporate credit union’s
own equity.

The ability of a member to withdraw
its capital contribution has been
preserved in this revised proposal. The
fact that a member may cancel its
ownership stake, irrespective of any
ability on the part of the corporate credit
union to replace it, adds an
extraordinary dimension to the
capitalization of corporate credit
unions. Some have argued that a
mechanism needs to exist which
permits a member to voluntarily provide
a more permanent form of capital to its
corporate credit union. Thus, the
revised proposal permits a member to
purchase paid-in capital. This
establishes the alternative for a member
to make a perpetual capital investment
which the corporate credit union can
use, along with its reserves and
undivided earnings, for direct risk-
taking purposes.

As members of a unique, private, and
cooperative financial system, corporate
credit unions will benefit from building
appropriate internal capital reserves
and, in turn, diminish the prospect of
placing member funds directly at risk.
Over time, the buildup of internal
reserves will increase a corporate credit
union’s capacity to provide greater
products and services to members while
it decreases the risk to members that
they will lose their capital stake due to
market or credit risk exposures or other
business losses incurred by their
corporate credit union.

Proposed Part 703, noted above, limits
a natural person credit union’s purchase
of capital shares in corporate credit
unions to one percent of the investing
credit union’s assets. Commenters with
opinions on this issue should direct
them at proposed Part 703.

Since NCUA believes that the stability
of the corporate system will be
strengthened if each corporate credit
union’s reserves and undivided earnings
plus paid-in capital ultimately equals 4
percent of net assets, proposed Section

704.3(c) establishes mandatory reserve
transfers when the amount is below 4
percent. Although NCUA expects that a
4 percent capital ratio will be
appropriate for most corporate credit
unions without expanded authorities, a
higher level may be necessary in the
rare situation when, for example, a
corporate credit union refuses to
recognize a loss, or a loss not
anticipated by the regulation occurs. A
lower level may be appropriate in the
event of a natural disaster or when, for
example, a merger results in the
continuing corporate credit union’s
reserves falling below 4 percent, and a
workout plan has been approved. To
accommodate increasing or decreasing
the capital requirement, proposed
Section 704.3(d) provides that NCUA
may require a different minimum
capital ratio for an individual corporate
credit union based on its circumstances.
Before imposing a different capital
requirement, NCUA will provide notice
to the corporate credit union and allow
it to respond.

In rare circumstances, conditions may
exist in a corporate credit union when
additional reserves may be needed but
are not available immediately. In those
cases, NCUA may require a corporate
credit union to increase the regularly
scheduled reserve transfers with
supplemental transfers which will
ultimately raise the reserves to the
required level. As an example, NCUA
may require that a corporate credit
union transfer 12 basis points each
period, rather than the 10 basis points
required by the regulations. This action
may be taken in conjunction with a
reserve transfer, or in lieu of the reserve
transfer.

As noted earlier, NCUA and corporate
credit union representatives have
discussed this revised proposal during
its development. As the 4 percent
capital ratio requirement has been
debated, some corporate credit union
representatives have asked about the
consequences of going below 4 percent,
because, for example, the corporate
credit union has accepted a large
volume of shares. NCUA is committed
to corporate credit unions maintaining
capital at the required minimum, but
realizes that there may be situations
where a corporate credit union
temporarily drops below that level. To
accommodate sudden spikes in share
growth, the capital ratio is calculated by
dividing capital by the moving daily
average net assets for the previous 12
months.

Proposed section 704.3(e) requires
management of a corporate credit union
to notify the board of directors, the
supervisory committee, and NCUA

within 10 business days when capital
falls below the minimum required. The
10 business days refers to the time
period after the books are closed at
month end. It is important to notify the
board and supervisory committee so
that they can act promptly, including
the calling of a special meeting, if
necessary, to ensure compliance within
the month.

If a corporate credit union is not in
compliance by month end, proposed
Section 704.3(f) requires that it submit
a plan to restore and maintain its capital
ratio at the minimum required level. For
example, if a corporate credit union
closes its books on March 31, and the
capital ratio is 3.9 percent, it must
notify the board of directors, the
supervisory committee, and NCUA by
April 10. If, on April 30, the capital ratio
is at or above 4 percent, no further
action is necessary. If, however, the
ratio is at 3.95 percent, a plan must be
submitted to NCUA by May 15.

Even if a corporate credit union
comes into compliance by the end of the
month, a plan is required if the
corporate credit union drops below the
required minimum two more times
within 12 months from the first
violation. Violating the required
minimum three times in one year
indicates a systemic problem that must
be addressed. Failure to develop an
adequate plan, fully supported by
projections and estimates, increases the
chances that NCUA will issue a capital
directive, a procedure that is provided
for in proposed Section 704.3(g).

A capital directive may order a
corporate credit union to achieve
adequate capitalization by taking one or
more of a number of actions, such as
reducing dividends and limiting
deposits. Unless a corporate credit
union’s capital level is severely under
the required minimum, it is intended
that capital directive will be issued only
after verbal and written communication
between NCUA and the corporate credit
union has failed to result in an
acceptable capital restoration plan or a
plan has not been followed.

Since a capital directive will be
issued only as a last resort, NCUA
expects full and immediate compliance
with any such directive. NCUA will
view failure to comply with a capital
directive as a serious issue.

It should be noted that the proposed
regulation provides for consultation
with the state regulator where a state-
chartered corporate credit union is
involved. NCUA will support state
requirements for higher capital levels or
shorter time frames for compliance.

Section 704.3(a) requires that a
corporate credit union develop capital
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goals, objectives, and strategies. A
corporate credit union should develop
various scenarios to accommodate slow,
medium, and rapid asset growth. It also
should consider setting goals higher
than regulatory minimums in order to
avoid non compliance due to
unexpected growth. Preplanning for
capital growth is needed if a corporate
credit union anticipates applying for
expanded authorities.

Section 704.4—Board Responsibilities

Currently, several different sections of
Part 704 set out policy and operational
requirements for corporate credit union
boards of directors. For example,
Section 704.3 requires boards to adopt
and review strategic plans and to
prepare business plans for certain
material expenditures. Sections 704.4
through 704.7 require corporate credit
unions to develop certain policies and
goals in the areas of asset and liability
management, capital, investments, and
lending, but the board is accountable for
the ratification of and adherence to such
policies and goals. The initial proposed
rule did not substantially change this
approach, maintaining the requirement
for board development of strategic and
business plans in Section 704.3 and the
requirement for credit union
development of capital goals, objectives,
and strategies in Section 704.6. Section
704.4, however, did combine the
requirements for credit union
development of investment and asset
and liability management policies.

No significant comments were
received in this area, but to emphasize
the fact that the board sets the agenda
and is ultimately responsible for the
corporate credit union, Section 704.4 of
this revised proposal requires a board to
approve comprehensive written plans
and policies. The board should oversee
senior management to ensure that policy
limits are consistent with the existing
and forecast levels of capital and that all
activities are conducted in a safe and
sound manner and are consistent with
the board’s overall risk management
philosophy. The board should also
understand the role financial
instruments play in the corporate credit
union’s business strategies and the
mechanisms used to manage risks. The
board must provide for adequate staffing
and technological/financial resources to
support the corporate credit union’s
activities. When a corporate credit
union plans to enter a new market, the
board evaluation should reflect the cost
of establishing appropriate controls,
procedures, and attracting professional
staff with necessary expertise.

The emphasis upon board
responsibilities is not intended to turn

directors into operating managers. A
board needs to delegate the
development of goals, policies, and
procedures to operating management.
However, the board retains the ultimate
responsibility for ensuring that such
delegations are reasonably fulfilled. A
board’s active commitment to this can
significantly improve its awareness and
control of potential risks.

Section 704.5—Investments

Currently, Section 704.6 requires a
corporate credit union to develop
written investment policies and sets out
a list of authorized investments and
divestiture requirements. In the initial
proposed rule, the policies provision
was moved to Section 704.4, and the
remaining provisions were revised and
recodified at Section 704.5. Section
704.5 of the proposed rule also included
the relevant provisions of Part 703,
governing natural person federal credit
union investments, rather than simply
incorporating them by reference. No
comments were received on this matter,
and the split between Parts 703 and 704
has been maintained in this revised
proposal.

Section 704.6 of the initial proposed
rule restricted the aggregate of a
corporate credit union’s investment in
any one institution, issuer, or trust to 25
percent of primary capital. It instituted
minimum asset size and rating
requirements for investments in
depository institutions. It also tightened
the standards for CMOs.

A number of commenters stated that
the 25 percent of primary capital
limitation was too low, arguing that it
would concentrate corporate credit
union investments in the hands of fewer
issuers and create more credit risk in the
industry. They also suggested that U.S.
Government and Agency securities
should be exempt from the restriction.

NCUA agrees that the 25 percent of
primary capital concentration limit was
too low and has also determined that
concentration concerns should properly
focus on credit risk. Therefore, new
concentration limits are set forth in
proposed Section 704.6, which governs
credit risk management.

The weakness in the current CMO
tests became evident during the bear
market of 1994. While the fixed-rate
CMO test proved reasonably adequate in
preventing the purchase of many high
risk fixed-rate CMOs, the floating-rate
test proved inadequate. Many floating-
rate CMOs were structured to enable
them to pass the test even though they
contained significant market risk
resulting from option and basis risk.

This revised proposal expands the
fixed rate CMO test to include limits on

extension/contraction of weighted
average life (WAL) and on price
volatility. These are similar to the
second two tests of the Federal
Financial Institutions Examination
Council (FFIEC) test for CMOs. Unlike
the current rule, the proposal allows for
bonds to extend from the initial
expected WAL provision of five years to
seven years. The price volatility test sets
the maximum market value decline at
15 percent of the base case value. This
means that the volatility of a CMO
should not exceed the comparable price
volatility of approximately a five year
zero coupon bond.

This proposal expands the floating
rate CMO test to include three new tests.
There is an initial expected WAL limit,
an extension/contraction WAL limit,
and a price volatility limit. These tests
were proposed in response to the
volatile price history of floating rate
CMOs and the inability of the FFIEC test
to adequately capture cap and basis risk.
The view that floating rate securities are
immune from general market risks has
been rudely dispelled over the past
several years, and NCUA believes there
is a need to subject such securities to
rigorous prepurchase selection tests.

During the dialogue sessions with
corporate credit unions, several
participants argued have that a
comprehensive MVPE analysis which
captures option and basis risk
eliminates the need for a special CMO
test. The fact that total risk is addressed
in MVPE, and subsequently limited as a
percentage of reserves and undivided
earnings plus paid-in capital, may make
the CMO tests redundant and needlessly
restrictive. Commenters are specifically
requested to address this issue.

To control possible “cherry picking”
involving the testing of CMOs (selecting
a prepayment model that will allow a
particular CMO to pass the tests), this
revised proposal requires a corporate
credit union board to approve at least
three prepayment models, or a median
estimate, that will be used in the tests.
The models must be used for all
subsequent tests.

Section 704.5(c) of this revised
proposal establishes consistent,
minimum standards for repurchase and
securities lending transactions. These
transactions create room for spread
trade opportunities with minimal MVPE
and credit risk. Proposed Section
704.5(c)(4) requires that collateral
securities be legal for corporate credit
unions, except that CMO/REMIC
securities that pass the FFIEC HRST are
permissible provided that the term of
the transaction does not exceed 95 days.
The 95-day limit will permit standard 3-
month trades with such collateral.
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Section 704.5(k) of the initial
proposed rule carried over the provision
from Part 703 authorizing investment in
a mutual fund if the investments and
investment transactions of the fund are
legal for the purchasing credit union.
Proposed Section 704.5(d) broadens this
authority by permitting investment in
an investment company that is
registered with the Securities and
Exchange Commission under the
Investment Company Act of 1940, with
the same restriction regarding the
permissibility of the underlying
investments and investment
transactions. A mutual fund is the most
common type of registered investment
company, but credit unions have been
authorized by opinion letter to invest in
other types, such as money market
mutual funds and unit investment
trusts. The regulatory language has been
changed to clarify that these other types
of registered investment companies are
permissible investments for corporate
credit unions. A corporate credit union
can determine if the investments and
investment transactions of an
investment company are permissible by
reviewing the fund’s prospectus and
statement of additional information.
Oral or other written representations
regarding the fund’s activities are not
sufficient. The language also clarifies
that investments such as asset-backed
securities (ABS), which are specifically
authorized for corporate credit unions
but are not registered investment
companies, are permissible regardless of
the underlying instruments that make
up the security.

Proposed Section 704.5(e) sets forth
investment activities that are prohibited
for corporate credit unions that are not
operating with expanded authorities.
Several prohibitions are carried over
from Part 703. Proposed Section
704.5(e)(1) prohibits a corporate credit
union from purchasing and selling off-
balance-sheet financial derivatives.
While derivatives can be important risk
management tools, NCUA believes that
they are appropriate only for corporate
credit unions that have sophisticated
risk management systems in place.
Proposed Section 704.5(e)(3) prohibits a
corporate credit union from purchasing
commercial mortgage related securities
and small business related securities
because the market for these securities
is undeveloped and the potential timing
of cash flows from the securities is not
widely disseminated.

Section 704.6—Credit Risk Management

Except for the concept of risk-based
assets, the current regulation addresses
credit risk only briefly. Section 704.6(a)
requires that a corporate credit union’s

investment policies address, among
other things, risk diversification and
approved investment credit limits and
credit ratings. Section 704.6(b)
authorizes the purchase of certain
investments only if they have specific
minimum credit ratings.

The initial proposed rule did not
significantly change this approach.
Section 704.4 required a corporate
credit union to develop policies
regarding acceptable credit risk, to
identify the credit risk associated with
an asset prior to purchase, and to
monitor such risks while an asset was
held. Section 704.5 established
minimum credit ratings for certain
investments and required corporate
credit unions to prepare quarterly
evaluations of lines of exposure to
foreign banks. Some commenters took
exception to some of the required
ratings and to the mandatory quarterly
evaluations. In addition, there was a
suggestion that credit risk be discussed
more comprehensively.

This revised proposed rule addresses
credit risk in a separate section and
requires that the board of a corporate
credit union adopt a written credit
policy that reflects objectives and limits
consistent with its risk management
philosophy. Proposed Section 704.6 was
developed in response to concerns that
some corporate credit unions consider
that credit risk management only
requires the use of credit ratings. This
section requires a corporate credit union
to establish a credit risk management
policy, sets concentration limits and
minimum credit ratings for certain
investments, and establishes specific
reporting and documentation
procedures.

In-depth credit risk management
requires considerable human and
financial resources. Many corporate
credit unions may not wish to commit
the resources necessary to assume
significant credit risk exposure.
Therefore, the proposed rule establishes
conservative credit ratings and
concentration requirements. It also
permits an expansion of these basic
credit authorities provided that credit
risk management resources increase
accordingly. For corporate credit unions
that restrict their credit activities, a
minimum due diligence process is
required. However, if a corporate credit
union increases its credit exposure, the
requirements will increase accordingly.

Proposed Section 704.6(a) requires
that a corporate credit union’s credit
risk management policy address how it
will ensure that it has exercised due
diligence in analyzing credit risk. The
due diligence requirement will not be
met solely by subscribing to a rating

agency’s credit research. To the extent
that a corporate credit union assumes
material credit risk exposures, the
internal analysis must provide the basis
for acceptable credit lines. The analysis
should contain a rationale for the
approved risk exposure. A corporate
credit union choosing to accept greater
risk exposure must have resident credit
expertise commensurate with the level
of risk assumed.

To ensure reduced risks to member
credit unions, the proposal requires a
corporate credit union to establish
maximum credit limits based on its
reserves, undivided earnings, and paid-
in capital. NCUA believes that
establishing limits based upon net assets
provides a poor basis to support risk
since the size of a corporate credit
union’s balance sheet does not
meaningfully correlate to its capacity to
absorb risk.

The proposal also requires that a
corporate credit union establish limits
on concentrations of credit risk that may
occur, by, for example, sector (e.g.,
automobile industry related
receivables), industry (e.g., banks), or
region (e.g., geographical concentrations
of loans in private mortgage-backed
securities). The policies must address
the fact that diversification by issuer
does not mitigate all pertinent credit
risk factors. Absent the appropriate risk
considerations, NCUA is concerned that
the corporate credit union system’s
assets could become overly
concentrated in one type of credit and
be prone to a systemic credit crisis. The
remedy is not to avoid credit risk but
rather to analyze and manage it.

The credit risk management section
establishes specific concentration limits
for certain types of securities and money
market transactions. These limits are
higher than those set forth in the initial
proposal. NCUA was persuaded that the
more conservative limits could have the
unintended consequence of forcing
corporate credit unions to purchase
securities from issuers with greater
credit risk. A credit instrument which
possesses structural components which
reduce the risk of default is preferred to
a credit instrument that is based upon
the credit quality of the issuer.
Therefore, the concentration limits
make a distinction between securities
which have an element of credit
enhancement and non secured direct
obligations. The latter have no collateral
or securitization enhancements to
absorb losses resulting from default.

Proposed Section 704.6(c)(1) provides
that the aggregate investments in any
single mortgage-backed security (MBS)
or asset-backed security (ABS) or trust
are limited to 200 percent of the sum of
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the corporate credit union’s reserves
and undivided earnings and paid-in
capital. MBS and ABS are instruments
with substantial credit enhanced
structures. The underlying instruments
provide protection from a credit risk
perspective. The limit on MBS and ABS
was set higher than the limit on
unsecured transactions because of the
relative lower credit risk associated with
these secured investments. This limit
allows for an appropriate level of
activity absent the substantial credit
review process that is requisite for
proportionately greater credit risk
exposures.

Repurchase agreements provide
opportunities for most corporate credit
unions to obtain spread income while
limiting MVPE exposure. Repurchase
agreements and securities lending
typically have a high degree of
protection against default. Since these
transactions are fully collateralized and
valued on a daily basis, they have
minimal credit risk exposure. The
concentration limits set forth in
proposed Section 704.6(c)(2) reflect the
objective to maintain credit risk
management requirements
commensurate with exposures. It
provides that a corporate credit union’s
aggregate investments in repurchase and
securities lending agreements with any
one counterparty are limited to 400
percent of the sum of reserves and
undivided earnings and paid-in capital.
This limit does not apply to investments
in a wholesale corporate credit union.
The concentration limit restricts the
volume of repurchase transactions with
one counterparty and will require a
corporate credit union to develop an
adequate number of relationships to
support the level of current and
projected repurchase activity.

Proposed Section 704.6(c)(3) limits
non secured transactions to 100 percent
of the sum of a corporate credit union’s
reserves and undivided earnings and
paid-in capital. To the extent that a
corporate credit union cannot conduct
an in-depth analysis of credit
counterparties, this limit restrict
exposures to an appropriate maximum.
It is understood that preferences for risk
taking (i.e., credit versus market risk)
may change over time. The expanded
authorities address the capacity for a
corporate credit union to assume greater
levels of credit exposure if and when it
chooses. NCUA is concerned about
excessive exposures in non secured
credit instruments that are not
supported by the requisite due
diligence.

Proposed Section 704.6(d) addresses
credit ratings. It cannot be emphasized
too strongly that a high rating is not a

substitute for due diligence. Debt
structures and counterparty
creditworthiness must still be evaluated,
and the approval of credit lines and
limits must contain rationale which
reasonably justifies the willingness of
the corporate credit union to place its
capital at risk. The proposed rule
requires that downgraded instruments
be reviewed by the corporate credit
union. The corporate credit union must
ensure that any decision to hold a
downgraded instrument can be justified.
The provision does provide flexibility to
avoid automatic divestiture. The
specific conditions for instruments with
rating which fall below the regulatory
minimum is addressed in proposed
Section 704.10. Although the initial
proposed rule contained entity ratings,
these have not been included in this
revised proposal due to the variability of
standards on the part of the rating
agencies.

In establishing a minimum rating for
asset-backed securities, NCUA
considered the additional legal and
financial structure risks resident in such
securities. The complexity of these
factors is typically greater for lower
rated bonds. Taking these other risk
factors into consideration, it was
decided that that ABS would be limited
to AAA, despite the fact that the relative
credit risk was not necessarily different
from other similarly rated securities.

Proposed Section 704.6(b) exempts
from the credit requirements of Section
704.6 securities issued by the United
States government, its agencies, and
enterprises. Although government-
sponsored enterprises, such as Fannie
Mae and Freddie Mac, have been
exempted, they do possess some credit
risk. A corporate credit union should
not fail to consider that any material
credit risk needs to be evaluated
commensurate with the exposure taken.
These entities should not be considered
exempt from due diligence.

Section 704.7—Lending

Under Section 704.7 of the current
rule, loans to one credit union member
are limited to the corporate credit
union’s capital or 10 percent of its
shares and capital, whichever is greater.
The aggregate amount of loans to non
credit union members is limited to 15
percent of the corporate credit union’s
capital. The aggregate amount of loans
to credit union non members is limited
to 25 percent of the corporate credit
union’s shares and capital, with the
loans to one credit union non member
being limited to capital or 10 percent of
shares and capital, whichever is greater.

Out of concern that the existing
limitation was too permissive and posed

a potential threat to corporate credit
unions and the NCUSIF, Section 704.8
of the initial proposed regulation
limited loans to one member credit
union to the corporate credit union’s
primary capital. Corporate credit unions
were prohibited from lending to
members that were not credit unions,
except for loans to CUSOs and overdraft
protection for clearing accounts, and
were also prohibited from lending to
non members.

A number of commenters argued that
the limitation on loans to one member
credit union was too low. They argued
that there should be a separate
limitation for secured and unsecured
loans, due to the differing magnitude of
potential risk. NCUA agrees, noting that
the majority of corporate credit union
lending to member credit unions is done
on a secured basis. NCUA also notes
that a limit based solely on capital,
which includes membership capital,
may be unfair to some corporate credit
unions, which may choose not to issue
membership capital. Therefore, Section
704.7(c) of this revised proposal limits
unsecured loans to 50 percent of capital
or 75 percent of the sum of the reserves
and undivided earnings and paid-in
capital, whichever is greater, and limits
secured loans to 100 percent of capital
or 200 percent of the sum of reserves
and undivided earnings and paid-in
capital, whichever is greater. NCUA
believes that the unsecured limit
represents a balance between safety and
soundness concerns and the mission of
corporate credit unions to make loans.
The secured lending limit allows for
adequate diversification of the loan
portfolio with limited risk associated
with any one borrower.

NCUA emphasizes that the term
“secured loan” is defined to mean a
loan in which the lender has perfected
a security interest in the collateral. The
rules for perfecting a security interest
are governed by state law. For example,
if collateral consists of loans, and state
law requires possession of loan
documents to perfect a security interest
in a loan, then the corporate credit
union must take possession of the
documents. If this is not feasible, then
the loan must be included in the
corporate credit union’s unsecured loan
limit. To assess the impact of the
unsecured vs. secured loan limits,
NCUA seeks comments on restrictions
imposed by state law on individual
corporate credit unions’ lending
activities.

NCUA was convinced by comments
that the corporate credit unions should
have the ability to make loans to non
credit union members. Section 704.7(d)
of the revised proposal allows corporate



Federal Register / Vol. 61, No. 108 / Tuesday, June 4, 1996 / Proposed Rules

28093

credit unions to make loans to members
other than credit unions as long as the
loans are in compliance with Section
701.21(h) of the NCUA Rules and
Regulations, which governs member
business loans. Additionally, the
aggregate of loans to members other
than credit unions cannot exceed 15
percent of the corporate credit union’s
capital plus pledged shares.

NCUA also was convinced that
corporate credit unions should have the
authority to make loans to non member
credit unions in order to accommodate
credit unions with branches in other
states. Proposed Section 704.7(e)
authorizes a corporate credit union to
make an overdraft loan related to
correspondent services to a non member
credit union. Although such a loan
generally will have a maturity of only
one business day, NCUA will not take
exception if, in the regular course of
business, an overdraft loan occasionally
has a maturity of two or three days.

Section 704.8—Asset and Liability
Management

Section 704.4 of the current regulation
requires a corporate credit union to
develop and implement comprehensive
written funds management policies and
to prepare monthly reports showing the
degree of mismatch between the sources
and uses of funds. In addition, 704.6
requires a corporate credit union to
develop written investment policies
which address funds management
strategies, among other things.

In response to the assumption of
significant interest rate risk by many
corporate credit unions, Section 704.4 of
the initial proposed rule required that
corporate credit unions identically
match almost all shares and deposits to
corresponding assets. In addition,
corporate credit unions were required to
calculate the fair value of all investment
securities monthly, limit aggregate
losses on available-for-sale assets to 15
percent of primary capital, limit
investment in instruments with
embedded options to capital, and
impose early withdrawal penalties to
guarantee protection from replacement
risk. Most respondents to the original
proposal pointed out that this
combination was too restrictive to
permit both a realistic management of
asset and liability positions and an
adequate provision of basic financial
products and services.

To ensure that corporate credit unions
were cognizant of potential interest rate
risk exposures before they arose,
proposed Section 704.4 required the
performance of monthly *‘shock test”
calculations to show the impact on net
interest income and MVPE of interest

rate changes. The supplementary
information section of the proposed
regulation indicated that NCUA would
conduct analytical assessments of the
proposed rule through simulation
modeling techniques.

The linchpin of the asset and liability
management section of this revised
proposed rule is the use of MVPE.
MVPE shocks provide a critical insight
into potential risks to earnings and
capital. Most financial institutions are
comfortable viewing risk in terms of
variability of income. MVPE adds the
dimension of capital-at-risk to the
assessment of risk exposure. Simulation
models that produce estimates for both
net interest income and MVPE provide
a more comprehensive risk assessment.

NCUA is primarily focused upon the
preservation of capital. MVPE
simulations provide a long-term,
dynamic, and forward-looking
projection of the market risk impact
upon capital. Coupled with net interest
income sensitivity analysis, MVPE
provides a mechanism to view earnings
on a capital-at-risk basis. In most cases,
the management of MVPE will rely
upon the management of asset price
volatility.

NCUA realizes that the level of MVPE
that a corporate credit union targets is
not static. As a corporate credit union
assumes a greater mismatch between
liabilities and assets, MVPE variability
will rise. Corporate credit unions will
need to make constant adjustments to
the level of MVPE exposure based upon
their market biases and preferences. It is
assumed that a corporate credit union
uncomfortable with positioning its
balance sheet based upon assumptions
about future market factors will
minimize MVPE variability by matching
a majority of assets and liabilities. The
management of higher MVPE variability
requires considerable human, financial,
and system resources. The proposed
regulation recognizes that some
corporate credit unions will have
sufficient infrastructure to permit them
to incur more interest rate risk.

This proposal requires that a
corporate credit union maintain a
certain level of MVPE and that it not
decline too drastically in response to
interest rate shocks. However, effective
risk management begins and ends with
the board of directors. The board should
consider that the regulatory limitations
in this rule are outer boundaries. It is
anticipated that boards will set policies
within these boundaries, recognizing
that shock tests can only approximate
real world events are based upon a
number of subjective inputs. Estimated
results frequently vary from actual
results, and corporate credit unions will

need to develop procedures to ensure
regulatory and board policy limits are
not exceeded.

The board also is required to establish
policy limits on the maximum decline
in net income in both percentage and
dollar terms. While NCUA does not
address specific limits for net interest
income or net income in the asset and
liability management section, it
recognizes that corporate credit unions
must evaluate risk both from a
liquidation and a going concern
perspective. The board should receive
reports which reflect the impact on both
the net interest margin and the non
interest components of income.

A corporate credit union also must
model indexes so that it can establish a
relevant correlation between its cost of
funds and the reference indexes to
which asset coupon formulas are linked.
The risk that an index will change
independently of the factors which
affect liabilities creates basis risk. The
MVPE calculation misses a significant
risk when indexes (market and non
market) are not modeled appropriately.
This is particularly important for non
market indexes, such as COFI, where
correlations to funding behavior may be
weak or changes may be difficult to
project.

Proposed Section 704.8(e) requires a
corporate credit union to evaluate the
risk in its balance sheet by measuring
the impact of interest rate changes on its
MVPE and MVPE ratio. A corporate
credit union must limit its risk exposure
to levels that do not result in an MVPE
ratio below 1 percent or a decline in
MVPE of more than 18 percent.
Frequency of testing is a function of the
MVPE ratio. If MVVPE is 2 percent or
above, testing must be done quarterly. If
it falls below 2 percent, monthly testing
is required.

The MVPE floor provision of 1
percent is included in the regulation to
reflect, in part, the potential that a
forecast of the effect of interest rates on
a corporate credit union’s balance sheet
will only approximate actual market
effects of interest rates. This floor
(remaining reserves and undivided
earnings plus paid-in capital) must also
absorb other risks which could affect the
corporate’s balance sheet such as
operational, credit, legal, liquidity,
settlement and systemic risk.

There has been considerable debate
on the appropriate level of this floor. A
floor as low as 1 percent provides a
reduced cushion to absorb differences
between forecast results and actual
market conditions, the impact of interest
rate risk not fully reflected by a 300
basis point parallel shock, and the other
risks identified above. This increases
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the potential that credit unions could
lose membership capital during
significant market disruptions.
Therefore, a low floor may require
NCUA to act more quickly and
forcefully to protect both natural person
credit union membership capital and
the NCUSIF.

NCUA seeks specific data from
corporate credit unions to support the
claim that a floor other than 1 percent
is appropriate. It seeks similar analytical
support for challenges to the 18, 35, and
50 percent variation limits.

If all liabilities are matched with
corresponding assets, investing all
reserves and undivided earnings and
paid-in capital in a 6-year zero coupon
bond is about the same as an MVVPE
variance of 18 percent. This is a
moderate but acceptable risk limit for
corporate credit unions with limited
risk management infrastructure. The
firm’s modeling results showed that
corporate credit unions with matched
assets and liabilities had MVPE
variances of less than 5 percent when
their balance sheets were subjected to
plus and minus 300 basis point parallel
shocks. Therefore, corporate credit
unions that choose to remain with the
base case authorities will have room to
manage a mismatch of assets and
liabilities while remaining within
prudent limits.

The assumption of higher MVPE
variability is possible through expanded
authorities, but it is expected that a
corporate credit union with that
authority will aggressively alter its
balance sheet in response to shifting
market trends. Again, the MVPE
variability limit should not be viewed as
a static operating level for market
exposure. Managing money via
significantly mismatching assets and
liabilities carries a host of attendant
risks which must be constantly
evaluated. A corporate credit union
cannot run a mismatched portfolio with
a “‘buy and hold” strategy. Instead, it
must actively manage its balance sheet
in response to changing market factors.

NCUA believes that the basic shock
test set forth in this revised proposal
will reflect most interest rate risk,
although it may fail to capture some of
the risk associated with other market
conditions. One of the primary concerns
with the MVPE calculations is the
estimate of convexity risk resulting from
embedded options. Most of the
excessive MVPE variability experienced
within the corporate network in recent
years is the result of an excess of
options written (e.g., prepayment
options on amortizing securities and
periodic and lifetime caps on variable
rate bonds) versus options purchased

(usually none). These options typically
represent the most dynamic component
of the MVPE variability.

Therefore, under the proposed rule, a
corporate credit union with instruments
which possess unmatched embedded
options in excess of 200 percent of the
sum of its reserves and undivided
earnings and paid-in capital must
conduct additional tests. NCUA
recognizes that this is a naive hurdle
since the book amount of an instrument
with an option does not represent the
actual amount of option risk. The
development of a specific measure of
option risk was not pursued because of
the unwieldy nature of compliance.
This level was chosen as an
approximate threshold when aggregate
unmatched option exposure could have
a material effect upon MVPE. A number
of tests, in addition to the standard rate
shocks, are required when this hurdle is
exceeded. For example, a corporate
credit union must evaluate the effect on
MVPE of non parallel shifts in the yield
curve. Simulation tests done in
conjunction with this proposal found
that non linear shifts did not have a
significant incremental effect on the test
results. However, the pivot point was
selected at the three year note. A
corporate credit union would need to
conduct a test which pivots around a
point on the curve that reflects its
balance sheet structure.

In addition, adjustments to
prepayment speeds are necessary
because the historical evidence
indicates that prepayment projections
have varied substantially from actual
prepayment behavior. The adjustment to
prepayment speeds in the firm’s
simulated model exercise yielded
significantly different MVPE results.

The supply and demand factors
which can dominate various investment
sectors are reflected in the spread at
which such investments trade relative to
Treasuries. If a model maintains a static
spread assumption in all tests it may not
reflect a crucial form of market risk.
Credit spreads can be driven by
numerous factors, and a corporate credit
union should be prepared to address the
impact of such spreads.

A major potential component of
option value is the measure of volatility.
A corporate credit union must be able
to measure the impact of how changes
in volatility affect MVPE if it has a
material exposure to option risk.

Proposed Section 704.8(f) sets forth
procedures for violations of the
regulatory MVPE limits. This proposed
rule does not require the use of
particular risk models, allowing
corporate credit unions to use their
own. NCUA regards the timely

disclosure of violations as essential for
this approach to remain valid. It is
crucial that NCUA, the corporate credit
union board, and the supervisory
committee, be informed as soon as
possible of any violation that is not
corrected within 5 days. NCUA will
work with the corporate credit union to
assist it in returning to compliance.

Proposed Section 704.8(g) sets forth
procedures for violations of board asset
and liability policy. Again, NCUA must
be informed, but after notification is
provided to the board.

Section 704.9—Liquidity Management

The current rule does not address
liquidity explicitly, although the
requirements in Sections 704.4 and
704.6 regarding the development of
funds management policies clearly
include a concern for liquidity. Further,
Section 704.8 provides that a corporate
credit union may borrow up to 10 times
capital or 50 percent of shares,
whichever is greater. The initial
proposed rule also did not contain a
separate section regarding liquidity, but
paragraph (j) of the asset and liability
section did require corporate credit
unions to develop contingency funding
plans that ranked all sources of liquidity
that were available to service immediate
outflows of member funds. Proposed
Section 704.9 authorized a corporate
credit union to borrow up to 10 times
capital or 50 percent of shares,
whichever was less, and stated that
borrowing could only be done for
liquidity needs.

No significant comments were
received on proposed Section 704.4(j),
but a number of commenters objected to
the proposed limitation on borrowed
funds. In addition, many commenters
questioned the restriction on borrowing
only for liquidity purposes. In Section
704.9 of this revised proposal, NCUA
has determined to leave the borrowing
limit at the current level, that is 10
times capital or 50 percent of shares,
whichever is greater. Further, the
restriction on borrowing only for
liquidity needs has been removed.
However, this revised proposal requires
that a corporate credit union take a
number of actions to ensure that it can
fulfill one of its primary functions, that
of being a liquidity provider. A
corporate credit union must evaluate the
potential liquidity needs of its members
in a variety of economic scenarios,
continuously monitor sources of
internal and external liquidity, ensure
that it has sufficient investment
securities classified as available-for-sale
to meet liquidity needs, and develop a
contingency funding plan.
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Section 704.10—Divestiture

Currently, Section 704.6(d) provides
that a corporate credit union in
possession of an investment that does
meet regulatory requirements must
either sell the investment within 10
days or request NCUA permission to
hold it. Section 704.5(a) of the initial
proposed rule required divestiture
within 10 days of any downgraded
asset, and 704.5(h)(4) required the same
of any CMO that failed the average life
test or the price sensitivity test.

Many commenters objected to the
general divestiture requirement, stating
that it could result in one corporate
credit union being required to sell a
security at the same time that it was a
legal investment for another corporate
credit union. The commenters also
objected to the absolute nature of both
requirements and the fact that corporate
credit unions were given only 10 days
to sell the downgraded or failed
securities. They stated that automatic
divestiture within a short time frame
could magnify losses if a corporate
credit union were forced to sell in an
adverse market.

With respect to instruments that have
been downgraded but are still
permissible under the regulations,
proposed Section 704.6 now requires
only that a corporate credit union
review the investment and be able to
justify any decision to hold. With
respect to instruments that have failed
a requirement of Part 704, proposed
Section 704.10 requires that the board
and NCUA be informed within 20
business days. If the investment
continues to fail, the corporate credit
union must provide NCUA with a plan
within 25 business days that provides
the characteristics and risks of the
investment, how it fits into the
corporate credit union’s asset and
liability management strategy, the
impact of holding or selling, and the
likelihood that the investment will
again meet the requirements of Part 704.
Although the proposed rule provides for
NCUA to require submission of the plan
in less than 25 days, it is anticipated
that this would be necessary only if
there were a serious safety and
soundness problem.

Section 704.11—Corporate Credit Union
Service Organizations (Corporate
CUSOs)

Currently, the authority of corporate
credit unions to invest in credit union
service organizations (CUSOs) is
contained in Section 704.6 and the
authority to lend to CUSOs is contained
in Section 704.7. In addition, rather
than setting forth specific CUSO

guidelines, Section 704.6 incorporates
by reference much of Section 701.27,
which governs natural person
investments in and loans to CUSOs.
NCUA determined, in the initial
proposed rule, to address corporate
credit union investments in and loans to
CUSOs in one section and to explicitly
include the applicable portions of
Section 701.27. This was done in
proposed Section 704.7.

NCUA also proposed to create a new
term for corporate CUSOs: corporate
service organizations (CSOs). A CSO
was limited to serving only the
corporate credit unions that had
invested in or loaned to the CSO and/
or the members of such corporate credit
unions. In addition, CSOs were
authorized to provide only a few of the
services authorized for natural person
CUSOs. Finally, the proposed rule
required that a CSO be chartered as a
corporation under state law.

In response to comments and because
“CUSO” is a term used and understood
throughout the credit union industry,
NCUA has determined to retain use of
the term in the context of corporate
credit unions. To avoid confusion with
natural person CUSOs, however, this
revised proposal does adopt the term
‘“‘corporate CUSO.” In addition, for ease
of reference, the definition of corporate
CUSO has been included in Section
704.11, rather than being placed in
Section 704.2.

The limitation on the types of entities
that could be served by a CSO was
designed to preserve the integrity of
field of membership requirements. The
thought was that if a corporate credit
union could provide services to any
natural person credit union through a
CUSO, field of membership limitations
would be less meaningful. Further,
NCUA did not wish to address the issue
of broadening corporate credit union
fields of membership in the proposed
regulation. The commenters, however,
argued forcefully that CSOs should be
able to provide services to non
members. They suggested that a CSO
should be permitted to develop
expertise in a specific service which
could benefit all natural person credit
unions. NCUA agrees and the proposed
rule allows corporate CUSOs to serve
natural person credit unions that are not
members of affiliated corporate credit
unions.

In proposing to limit the services that
could be provided by CSOs, NCUA was
attempting to relate those services to the
daily activities of corporate credit
unions, that is, serving credit unions
rather than natural persons. However,
the commenters argued that CSOs
should be able to participate in ventures

related to services for members of
natural person credit unions, such as
shared branching and home banking.
NCUA is persuaded that corporate
CUSOs can have a broader purpose.
Accordingly, this revised proposed rule
requires simply that a corporate CUSO
restrict its services to those related to
the daily activities of credit unions.
Section 701.27(d) of the NCUA
Regulations provides guidance in this
area.

Section 704.7 of the initial proposed
rule limited the aggregate of all
investments in and loans to member and
non member CSOs to 15 percent of a
corporate credit union’s capital. Some
commenters expressed concern that
CUSOs involved in secondary mortgage
market activities might need additional
funds at certain times. This revised
proposal allows a corporate credit union
to loan to CUSOs an additional 15
percent of capital, provided that the
loan is secured.

Section 704.7 of the initial proposal
also incorporated some of the
limitations and requirements of Section
701.27 (b) and (d). One of these was the
requirement that the credit union
“ensure’ that it will not be held liable
for the obligations of the CUSO. Some
commenters stated that it was
impossible to provide absolute
assurance on this score. In response,
Section 704.11(b) of this revised
proposal requires a corporate credit
union to obtain a written legal opinion
that the corporate CUSO is organized
and operated in such a manner that the
corporate credit union will not
“reasonably be held liable” for the
obligations of the corporate CUSO. The
point of this requirement is to obtain
reasonable assurance that a corporate
CUSO is operated as a sufficiently
separate entity that a court would not
“‘pierce the corporate veil,” conclude
that the CUSO and corporate credit
union were essentially the same
organization, and hold the corporate
credit union liable for the obligations of
the CUSO. Since there seems to be some
confusion on this issue, clarifying
language has been added.

Since initial proposed Sections
704.7(b) and (c) received little comment,
they have been retained in revised
proposed Sections 704.11(c) and (d).
Section 704.7(d) of the initial proposed
rule required a corporate credit union to
take steps to bring its investments and
loans in line with the new regulation.
Since CSOs were significantly more
restricted than were CUSOs, it was
possible that many investments in and
loans to CUSOs would not have been
authorized. This provision has not been
retained in the revised proposed rule, as
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corporate CUSOs will have much the
same authority as existing CUSOs, and
the majority of existing investments and
loans will continue to be authorized.
Finally, Section 704.11(e) of the revised
proposed rule clarifies that the sole
authority for a corporate credit union to
invest in or loan to a CUSOs is that
contained in Part 704.

Section 704.12—Services

Section 704.9 currently states that
corporate credit unions may provide
services involving investments,
liquidity management, payment
systems, and correspondent services.
NCUA believed that this authority had,
on occasion, been interpreted too
broadly and proposed revising this
section to eliminate the specific list of
services. The initial proposal simply
stated that corporate credit unions could
provide services to their member credit
unions, intending that to mean
traditional loan, deposit, and payment
services. The initial proposal also stated
that a corporate credit union could
provide services only to its members
and could not provide services to non
members through correspondent credit
union arrangements or the service
contract authority of Section 701.26 of
the NCUA Rules and Regulations.

Some commenters expressed
confusion regarding the prohibition
against correspondent credit union
arrangements. The intent was to
prohibit arrangements whereby two
corporate credit unions would agree for
one to provide services to the members
of another. NCUA has determined,
however, that a corporate credit union
may provide services to the members of
another corporate credit union,
provided that the second corporate
credit union consents and NCUA has
given its prior written approval. A
corporate credit union also may provide
correspondent services to non member,
natural person credit union branch
operating in the geographical area that
the corporate credit union serves.

Section 704.13—Fixed Assets

Currently, Section 704.11 limits a
corporate credit union’s investment in
fixed assets to 15 percent of capital. The
initial proposed rule changed the
limitation to 15 percent of primary
capital, in order to control future large
fixed asset investments. Some
commenters argued that the proposed
limitation was too restrictive, while
others stated that corporate credit
unions should not put a significant
portion of their funds into fixed assets.

NCUA has determined that corporate
credit unions may need to make greater
investments in fixed assets, in order to

better serve their member credit unions,
and has set the limit in this revised
proposed rule at 15 percent of capital.

In addition, the requirements relating to
the submission of waivers from the
limitation have been condensed. As in
the initial proposed rule, this revised
proposal eliminates the provision
regarding a corporate credit union
proceeding with its investment if it does
not receive notification of the action
taken on its request within 45 days. This
will ensure that NCUA has adequate
time to review requests to invest more
than 15 percent of capital in fixed
assets.

Section 704.14—Representation

As noted earlier, NCUA amended the
representation section of Part 704 in
1994. Those changes were made because
NCUA was concerned about both real
and apparent conflicts of interest. The
initial proposed rule recodified that
section as 704.13, and amended it
further by providing that only
representatives of member credit unions
were permitted to vote and stand for
election. It also incorporated by
reference the provisions of Section
701.14 of the Rules and Regulations,
governing changes in officials and
senior executive officers in credit
unions that are newly chartered or in
troubled condition.

Although few comments were
received on this section, NCUA has
received assurances that this issue will
be addressed by the corporate credit
unions themselves and, thus, has
determined not to go forward with the
proposal to allow only representatives
of member credit unions to vote and run
for office.

For the reasons stated in the preamble
to the initial proposed rule, this revised
proposal again incorporates the
provisions of Section 701.14.

Section 704.15—Audit Requirements

Currently, Section 704.13 only
addresses the requirements for annual
audits. The initial proposed rule
recodified the provision at Section
704.14 and added a requirement for an
internal auditor function for corporate
credit unions with assets over $100
million. The proposed rule did not
require the hiring of a full-time internal
auditor, and the supplementary
information section indicated that,
based on the asset size and complexity
of the institution, it would be
permissible to hire a part-time auditor
or contract with an outside firm to
perform the function. The proposed rule
did list specific responsibilities of the
internal auditor.

Section 704.15 of the revised
proposed rule segregates the audit
requirements by external and internal
functions. The external audit function
relates to the annual opinion audit.
Although the existing regulation
contains the phrase reportable
conditions letter, some commenters
were confused about the meaning of the
term. Accordingly, it has been deleted.
This revised proposal requires that all
correspondence provided to a corporate
credit union by the external auditor be
made available to NCUA.

A number of commenters stated that
$100 million was too low a threshold for
an internal auditor function
requirement. NCUA agrees and has set
a threshold of $400 million in this
proposal. In addition, rather than listing
specific responsibilities for the internal
auditor, the revised proposed rule
simply states that the auditor must meet
the guidelines of the Standards and
Professional Practices of Internal
Auditing, as established by the Institute
of Internal Auditors. This proposal also
requires that the internal auditor report
to the chair of the supervisory
committee, who may delegate
supervision of the internal auditor’s
daily activities to the chief executive
officer of the corporate credit union.
The authority to delegate was provided
in response to comments that the
supervisory committee normally is not
directly involved in the daily operation
of the corporate credit union,

Notwithstanding the statement in the
supplementary information section that
the proposed rule did not require the
hiring of a full-time internal auditor,
some commenters stated that the
corporate credit union did not have the
resources to hire such an auditor. Again,
this is not required. Some corporates
have the operational complexity to
warrant a full-time internal auditor on
staff. Other corporate credit unions may
choose to hire a part-time internal
auditor or contract with an outside firm
to perform the internal auditor function.

Section 704.16—Contracts/Written
Agreements

Neither the initial proposed rule nor
this revised proposal made changes to
this provision.

Section 704.17—State-Chartered
Corporate Credit Unions

The initial proposed rule added new
Section 704.16(b) to put non federally
insured state-chartered corporate credit
unions that receive funds from federally
insured credit unions on notice that
they were considered “‘institution-
affiliated parties” within Section 206(r)
of the Federal Credit Union Act and
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subject to all of the enforcement
provisions of the Act. There was no
significant objection to the proposal and
it has been retained in this revised
proposed rule.

Section 704.18—Fidelity Bond Coverage

The currently regulation specifically
lists the bond forms that NCUA has
approved for corporate credit unions.
NCUA has recently approved several
new forms for credit unions, CUMIS
Credit Union Bond 200, CUMIS Credit
Union Bond 300, and CUMIS Credit
Union Bond 400, all of which corporate
credit unions may use, although some
may not be appropriate for particular
institutions. Rather than adding these to
the proposal and then having to amend
the regulation as other forms are
approved in the future, this proposal
deletes all references to specific bond
forms. Instead of listing them in the
regulation, NCUA will notify corporate
credit unions of all approved forms as
new forms are approved.

In current Section 704.17, the
deductibles are based on a corporate
credit unions primary capital to risk
asset ratio. Since the initial proposed
rule eliminated this ratio, the primary
capital ratio was used in this section.
The initial proposal also clarified that
the minimum bond coverage would be
based on a corporate credit union’s
average daily assets as of the preceding
December 31. NCUA received few
comments on this section.

Since the primary capital ratio is
being eliminated in this revised
proposed rule proposed Section 704.19
uses the corporate credit union’s reserve
ratio. NCUA requests comments on the
effect of this change on a corporate
credit union’s deductible. In addition,
the proposed rule deletes current
Section 704.17(e), which allows a
corporate credit union to request
approval for reduced coverage. Under
Section 704.1, a corporate credit union
may request a waiver of any provision
of Part 704.

Appendix A—Model Forms

Appendix A of the current rule sets
forth a summary of risk weights and risk
categories used to calculate a corporate
credit union’s capital to risk-weighted
assets ratio. Since this revised proposed
rule eliminates the required calculation
of that ratio, the summary has been
deleted. Appendix A of this revised
proposal contains variations of the
model disclosure forms that were set
forth in Appendix C of the initial
proposal.

Appendix B—Expanded Authorities and
Requirements; Appendix C—Guidelines
for Evaluating Requests for Expanded
Authorities

Appendix B of the current rule sets
out off-balance-sheet conversion factors
that are used in calculating the capital
to risk-weighted assets ratio. Since the
ratio is not used in this proposal, the
factors have been deleted. Appendix C
currently contains a list of U.S.
Government obligations and agencies.
Rather than having a fixed list, which
may become outdated as entities are
created, dissolved, or changed, the
proposed rule contains definitions of
government agencies and enterprises
and places the responsibility for
determining an entity’s status on the
corporate credit union.

Appendix B of this revised proposal
sets forth incrementally greater
authorities for corporate credit unions
and the infrastructure and capital
requirements that must be in place to
obtain such authorities. NCUA
recognizes that each corporate credit
union has partly evolved in response to
unique competitive forces and member
needs. The mission of a corporate credit
union and its capacity to fulfill its
respective goals can vary considerably
from institution to institution.
Expanded authorities were established
to permit the corporate credit unions
that qualify to obtain a reasonable
expansion of market and credit risk
limits. This mechanism permits the
flexibility for self-determination and it
avoids the consequence of regulating
down to the least developed institutions
at the expense of the most developed.

The expanded authorities are a
natural extension of the existing waiver
process whereby a corporate can submit
a request to NCUA to obtain additional
powers or an exemption from some
provision of the rules and regulations.
None of the incremental powers
provided for in this proposal are beyond
the scope of existing waiver authorities.
Codifying these powers in the regulation
standardizes the process and provides
an established set of criteria for
approval.

Authorities are segregated into four
parts to allow for some measure of
selectivity by corporate credit unions
that may seek only limited expansions
of their basic operating powers. These
parts, and their respective guidelines for
approval, are based upon an increasing
scale of depth and complexity. Greater
expansions of authority are supported
by greater capacities to measure and
control the corresponding risks.

Proposed Appendix C sets forth
guidelines for evaluating requests for

expanded authorities. The guidelines
are based, in part, on a number of
subjective factors. Factors include the
areas of board, management and staff;
systems and operations; credit risk
management; liquidity risk
management; audit and compliance; and
legal.

The proposal requires that a corporate
credit union seeking to use the
expanded authorities set forth in Part 1
of Appendix B have a capital ratio of 5
percent and meet additional
infrastructure criteria set forth in
Appendix C. Additional capital is
required because of the greater
opportunity to take risk. Strengthened
management, staff, and systems are
required in order to safely manage that
risk. A corporate credit union seeking to
use the even more expanded authorities
set forth in Part 2 of Appendix B must
have a capital ratio of 6 percent and
meet even stronger infrastructure
criteria. Again greater risk requires
greater protection against loss and
greater ability to manage the risk.

The proposal requires that a corporate
credit union seeking to invest in foreign
obligations, as set forth in Part 3 of
Appendix B, have a capital ratio of 5
percent, meet the infrastructure criteria
required for corporate credit unions
seeking the expanded authorities under
Part 1 of Appendix B, and meet
additional infrastructure criteria relating
to automation of systems and staff
experience with foreign credit. A
corporate credit union seeking to use
financial derivatives, as set forth in Part
4 of Appendix B, also must have a
capital ratio of 5 percent and meet the
infrastructure required for corporate
credit unions seeking the expanded
authorities under Part 1 of Appendix B.
In addition, the corporate credit union
must apply to NCUA for the specific
derivatives authority sought and have
additional staff and systems in place to
adequately control the risks of such
instruments.

Part 709—Involuntary Liquidation and
Creditor Claims

Section 709.5(b) of the NCUA Rules
and Regulations establishes a payout
priority for claims against credit unions
that are in involuntary liquidation.
Currently, the seventh item is
membership capital share deposits of
corporate credit unions. Since the
proposed rule uses the term
“membership capital,” the words “‘share
deposits” have been deleted. The
proposed rule also provides for an
eighth item, i.e., paid-in capital.
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Part 741—Requirements for Insurance

The initial proposed rule amended
Section 741.3 of the NCUA Rules and
Regulations, governing requirements for
insured credit unions, to prohibit
federally insured credit unions from
transacting business with corporate
credit unions that did not comply with
Part 704 and were not examined by
NCUA. There was no significant
objection to the proposal and it has been
retained in this revised proposed rule.
In the interim, Section 741.3 has been
recodified, so this revised proposed rule
creates new Section 741.219, containing
the same language as set forth in the
initial proposal.

H. Regulatory Procedures

Regulatory Flexibility Act

NCUA certifies that the proposed rule,
if made final, will not have a significant
economic impact on small credit unions
(those under $1 million in assets). The
rule applies only to corporate credit
unions, all of which have assets well in
excess of $1 million. Accordingly, a
Regulatory Flexibility Analysis is not
required.

Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking has been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1980 (44
U.S.C. 3504(h)). Comments on the
collection of information should be
directed to Ms. Beauchesne, at the
National Credit Union Administration,
1775 Duke Street, Alexandria, Virginia
22314-3428; Fax No. (703) 518-6433; E-
Mail Address: SUEB@NCUA.GOV
within 90 days from the date of this
publication in the Federal Register.
Comments should also be sent to the
OMB Desk Officer at the following
address: Mr. Milo Sunderhauf, OMB
Reports Management Branch, New
Executive Office Building, Room 10202,
Washington DC 20530.

The collection of information
requirements in this proposed
regulation are found in 12 CFR [704.2;
704.3(a); 704.4(a); 704.6(a); 704.7(a);
704.8(a); 704.3(e)—(g); 704.5(b)(i)—(v);
704.6(e); 704.8(e)—(g); 704.10; 704.15(b);
and Appendices A and B]. This
information is required by corporate
credit union management and staff in
making critical operational decisions on
an ongoing basis. Additionally, the
information will be utilized by NCUA
during the annual examination and the
ongoing supervision process. The
respondents and recordkeepers are
corporate credit unions. Respondents

and recordkeepers are not required to
respond to this collection of information
unless it displays a currently valid OMB
control number.

Respondents: Corporate credit unions.

Estimated number of respondents
and/or recordkeepers: 41.

Estimated average annual burden
hours per respondent/recordkeeper:
3,909 hours.

Estimated total annual reporting and
recordkeeping burden: 160,293 hours.

Estimated Total Annual Cost:
$4,018,630.

Executive Order 12612

Executive Order 12612 requires
NCUA to consider the effect of its
actions on state interests. It states that:
“Federal action limiting the policy-
making discretion of the states should
be taken only where constitutional
authority for the action is clear and
certain, and the national activity is
necessitated by the presence of a
problem of national scope.” The risk of
loss to federally insured credit unions
and the NCUSIF caused by actions of
corporate credit unions are concerns of
national scope. The proposed rule
would help assure that proper
safeguards are in place to ensure the
safety and soundness of corporate credit
unions.

The rule applies to all corporate credit
unions that accept funds from federally
insured credit unions. NCUA believes
that the protection of such credit
unions, and ultimately the NCUSIF,
warrants application of the proposed
rule to non federally insured corporate
credit unions. NCUA, pursuant to
Executive Order 12612, has determined
that this rule may have an occasional
direct effect on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. However, the
potential risk to the NCUSIF without
these changes justifies them.

I. List of Subjects
12 CFR Part 704

Credit unions, Reporting and
recordkeeping requirements.

12 CFR Part 709
Claims, Credit unions, Liquidation.
12 CFR Part 741

Bank deposit insurance, Credit
unions, Reporting and recordkeeping
requirements.

By the National Credit Union
Administration Board on May 22, 1996.
Becky Baker,

Secretary of the Board.

For the reasons set out in the
preamble, NCUA proposes to amend 12
CFR parts 704, 709, and 741 as follows:

1. Part 704 is revised to read as
follows:

PART 704—CORPORATE CREDIT
UNIONS

Sec.

704.1 Scope.

704.2 Definitions.

704.3 Corporate credit union capital.
704.4 Board responsibilities.

704.5 Investments.

704.6 Credit risk management.

704.7 Lending.

704.8 Asset and liability management.
704.9 Liquidity management.

704.10 Divestiture.

704.11 Corporate Credit Union Service
Organizations (Corporate CUSOs).

704.12 Services.

704.13 Fixed assets.

704.14 Representation.

704.15 Audit requirements.

704.16 Contracts/written agreements.

704.17 State-chartered corporate credit
unions.

704.18 Fidelity bond coverage.

Appendix A to Part 704—Model Forms

Appendix B to Part 704—Expanded
Authorities and Requirements

Appendix C to Part 704—Guidelines for
Evaluating Requests for Expanded
Authorities

Authority: 12 U.S.C. 1762, 1766(a), 1781,
and 1789.

PART 704—CORPORATE CREDIT
UNIONS

§704.1 Scope.

(a) This part establishes special rules
for all federally insured corporate credit
unions. Non federally insured corporate
credit unions must agree, by written
contract, to both adhere to the
requirements of this part and submit to
examinations, as determined by NCUA,
as a condition of receiving shares or
deposits from federally insured credit
unions. This part grants certain
additional authorities to federal
corporate credit unions. Except to the
extent that they are inconsistent with
this part, other provisions of NCUA’s
Rules and Regulations (12 CFR Chapter
VII) and the Federal Credit Union Act
apply to federally chartered corporate
credit unions and federally insured
state-chartered corporate credit unions
to the same extent that they apply to
other federally chartered and federally
insured state-chartered credit unions,
respectively.
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(b) The Board has the authority to
issue orders which vary from this part.
This authority is provided under
Section 120(a) of the Federal Credit
Union Act, 12 U.S.C. 1766(a). Requests
by state-chartered corporate credit
unions for waivers to this part must be
approved by the state regulator before
being submitted to NCUA.

§704.2 Definitions.

Adjusted trading means any method
or transaction used to defer a loss
whereby a corporate credit union sells
a security to a vendor at a price above
its current market price and
simultaneously purchases or commits to
purchase from the vendor another
security at a price above its current
market price.

Asset-backed security means a
security that is primarily serviced by the
cashflows of a discrete pool of
receivables or other financial assets,
either fixed or revolving, that by their
terms convert into cash within a finite
time period plus any rights or other
assets designed to assure the servicing
or timely distribution of proceeds to the
securityholders. This definition
excludes those securities referred to in
the financial markets as mortgage-
backed securities (MBS), which
includes collateralized mortgage
obligations (CMOs) and real estate
mortgage investment conduits
(REMICs).

Business day means a day other than
a Saturday, Sunday, or federal holiday.

Capital means the sum of a corporate
credit union’s reserves and undivided
earnings, paid-in capital, and
membership capital.

Capital ratio means the corporate
credit union’s capital divided by its
moving daily average net assets.

Collateralized Mortgage Obligation
(CMO) means a multi-class bond issue
collateralized by whole loan mortgages
or mortgage-backed securities.

Commercial mortgage related security
means a mortgage related security where
the mortgages are secured by real estate
upon which is located a commercial
structure.

Commitment means any
unconditional arrangement that
obligates a corporate credit union to
extend credit in the form of loans; to
purchase loans, securities or other
assets; or to participate in loans and
leases. Commitments also include
overdraft facilities, revolving credit,
home equity, and mortgage lines of
credit, and similar transactions. An
obligation is conditional if the corporate
credit union is not automatically
obligated to extend funds.

Corporate credit union means an
organization that:

(2) Is chartered under Federal or state
law as a credit union;

(2) Receives shares from and provides
loan services to credit unions;

(3) Is operated primarily for the
purpose of serving other credit unions;

(4) Is designated by NCUA as a
corporate credit union;

(5) Limits natural person members to
the minimum required by state or
federal law to charter and operate the
credit union; and

(6) Does not condition the eligibility
of any credit union to become a member
on that credit union’s membership in
any other organization.

Correspondent services means
services provided by one financial
institution to another, and includes
check clearing, credit and investment
services, and any other banking
services.

Credit enhancement means collateral,
third-party guarantees, and other
features that are designed to provide
structural support and protection
against losses to investors in a particular
security.

Daily average net assets means the
average of net assets calculated for each
day during the period.

Dealer bid indication means a dealer’s
approximation of the bid price of a
security.

Embedded option means a
characteristic of certain assets and
liabilities which gives the issuer of the
instrument the ability to change the
features such as final maturity, rate,
principal amount and average life.
Options include, but are not limited to,
caps, floors, and prepayment options.

Fair value of a financial instrument
means the amount at which an
instrument could be exchanged in a
current arms-length transaction between
willing parties, other than in a forced
liquidation sale. Market prices, if
available, are the best evidence of the
fair value of financial instruments. If
market prices are not available, the best
estimate of fair value may be based on
the quoted market price of a financial
instrument with similar characteristics
or on valuation techniques (for example,
the present value of estimated future
cash flows using a discount rate
commensurate with the risks involved,
option pricing models, or matrix pricing
models).

Federal funds transaction means a
short-term or open-ended transfer of
funds between U.S. depository
institutions.

Foreign bank means an institution
which is organized under the laws of a
country other than the United States, is

engaged in the business of banking, and
is recognized as a bank by the banking
supervisory authority of the country in
which it is organized.

Forward rate agreement means an
over-the-counter contract between
counterparties where one party agrees to
pay the other a specified interest rate
payment on a reference notional amount
at a specified date in the future
(settlement date). The amount paid or
received at the settlement date of the
contract is based on the market value of
the contract. The market value depends
upon the notional amount, the contract
rate, and the prevailing market reference
rate at the time of settlement.

Futures contract means a contract for
the future delivery of commodities,
including certain money market
instruments and government securities,
sold on commodities exchanges.

Gains trading means the purchase of
a security as an investment portfolio
asset and the subsequent sale of that
same security at a profit after a short-
term holding period.

Immediate family member means a
spouse or other family member living in
the same household.

Industry recognized information
provider means an organization which
obtains compensation by providing
information to investors and receives no
compensation for the purchase or sale of
investments.

Long-term investment means, for the
purpose of issue ratings, an investment
that has an initial maturity, or expected
maturity, greater than one year.

Market price means the price at which
a security can be bought or sold.

Market value of portfolio equity
(MVPE) means the fair value of assets
minus the fair value of liabilities. All
fair value calculations must include the
value of embedded options.
Membership capital is treated as a
liability for purposes of this calculation.
The MVPE ratio is calculated by
dividing MVPE by the fair value of
assets.

Matched means, with respect to assets
and liabilities, that the factors which
affect cash flows of an asset are
replicated in a corresponding liability.

Material means an amount that
exceeds 5 percent of the corporate credit
union’s capital.

Maturity date means the date on
which a security matures, and shall not
mean the call date or the average life of
the security.

Member reverse repurchase
transaction means an integrated
transaction in which a corporate credit
union purchases a security from one of
its member credit unions under
agreement by that member credit union
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to repurchase the same security at a
specified time in the future. The
corporate credit union then sells that
same security, on the same day, to a
third party, under agreement to
repurchase it on the same date on which
the corporate credit union is obligated
to return the security to its member
credit union.

Membership capital means funds
contributed by members which are
available to cover losses that exceed
reserves and undivided earnings and
paid-in capital. In the event of
liquidation of the corporate credit
union, membership capital is payable
only after satisfaction of all liabilities of
the liquidation estate, including
uninsured share obligations to
shareholders and the National Credit
Union Share Insurance Fund (NCUSIF).
The funds have a minimum withdrawal
notice of three years, are not insured by
the NCUSIF or other share or deposit
insurers, and cannot be used to pledge
against borrowings. Membership capital
may be sold to a member, subject to the
corporate credit union’s approval. The
funds may be in the form of a term
certificate, or may be in the form of an
adjusted balance account. An adjusted
balance account may be adjusted in
relation to a measure established and
disclosed by the corporate credit union
at the time the account is opened (e.g.,
one percent of a member credit union’s
assets). Upon written notice of intent to
withdraw membership capital, the
balance of the account will be frozen (no
annual adjustment) until the conclusion
of the notice period. The terms and
conditions of a membership capital
account must be disclosed to the
recorded owner of such account at the
time the account is opened and at least
annually thereafter. Upon notification of
intent to withdraw, the amount of the
account on notice that can be
considered membership capital is
reduced by a constant monthly
amortization which ensures the
recognition of membership capital is
fully amortized at the end of the notice
period. The full balance of a
membership capital account that has
been placed on notice, not just the
remaining non amortized portion, is
available to absorb losses in excess of
the sum of reserves and undivided
earnings and paid-in capital until the
funds are released by the corporate
credit union at the conclusion of the
notice period.

Mortgage backed security means a
security that represents either an
ownership claim in a pool of mortgages
or an obligation that is secured by such
a pool, where the cash flows are passed
through to the holders of the security.

Mortgage related security means a
security as defined in Section 3(a)(41) of
the Securities Exchange Act of 1934,
i.e., a privately-issued security backed
by mortgages secured by real estate
upon which is located a dwelling,
mixed residential and commercial
structure, residential manufactured
home, or commercial structure.

Mortgage servicing means performing
tasks to protect a mortgage investment,
including collecting the installment
accounts, monitoring and dealing with
delinquencies, and overseeing
foreclosures and payoffs.

Moving daily average net assets
means the average of daily average net
assets for the month being measured
and the previous 11 months.

NCUA means NCUA Board (Board),
unless the particular action has been
delegated by the Board.

Net assets means total assets less
Central Liquidity Facility (CLF) stock
subscriptions, CLF loans guaranteed by
the NCUSIF, U.S. Central CLF
certificates, and member reverse
repurchase transactions. For its own
account, a corporate credit union’s
payables under reverse repurchase
agreements and receivables under
repurchase agreements may be netted
out if the Generally Accepted
Accounting Principles (GAAP)
conditions for offsetting are met.

Net interest income means the
difference between income earned on
interest bearing assets and interest paid
on interest bearing liabilities.

Nonsecured investment means an
obligation backed solely by the
creditworthiness of the obligor.

Official means any director or
committee member.

Option contract means a right, but not
an obligation, to buy or sell a security
at a specified price and settlement date
in the future.

Paid-in capital means funds which
are obtained from credit union and non
credit union sources and are available to
cover losses that exceed reserves and
undivided earnings. Paid-in capital is
nonvoting and subordinate to
membership capital and the NCUSIF.
The funds have no maturity and are
callable only at the option of the
corporate credit union and only if the
corporate credit union meets its
minimum level of required capital after
the funds are called. The terms and
conditions of a paid-in capital account
held by a member or non member credit
union must be disclosed to the recorded
owner of such account at the time the
account is opened and at least annually
thereafter.

Pair-off transaction means a security
purchase transaction that is closed out

or sold at, or prior to, the settlement or
expiration date.

Penalty for early withdrawal of a
share, deposit, or liability means a fee
which will, at a minimum, fully
compensate a corporate credit union for
the difference between fair value and
book value of the asset that is divested
(including any accumulated losses since
the asset was purchased), or the
replacement cost of funds, to meet the
demand for early withdrawal.

Prepayment model means an
empirical method which produces a
reasonable and supportable forecast of
mortgage prepayments in alternative
interest rate scenarios. Models are
typically available from securities
broker-dealers and industry-recognized
information providers. These models are
used in tests to forecast the weighted
average life, change in weighted average
life, and price sensitivity of CMOs/
REMICs and mortgage-backed securities.

Primary dealer means a bank or
investment dealer authorized to buy and
sell government securities in direct
dealings with the Federal Reserve Bank
of New York in its execution of Fed
open market operations.

Private placement means the sale of
an entire issue to a small group of
investors. Except for investments with
tax shelter provisions, private
placement to 35 or fewer investors are
exempt from Securities and Exchange
Commission registration requirements.

Real Estate Mortgage Investment
Conduit (REMIC) means a nontaxable
entity formed for the sole purpose of
holding a fixed pool of mortgages
secured by an interest in real property
and issuing multiple classes of interests
in the underlying mortgages.

Repurchase transaction means a
transaction in which a corporate credit
union agrees to purchase a security from
a counterpart and to resell the same or
any identical security to that
counterpart at a later date.

Reserve ratio means the corporate
credit union’s reserves and undivided
earnings plus paid in capital divided by
its moving daily average net assets.

Reserves mean all regular or statutory
reserves, including all valuation
allowances established to meet the full
and fair disclosure requirements of
§702.3 of this chapter.

Residual interest means the remainder
cash flows from a CMO or REMIC
transaction after payments due
bondholders and trust administrative
expenses have been satisfied.

Reverse repurchase transaction means
a transaction whereby a corporate credit
union agrees to sell a security to a
purchaser and to repurchase the same or
any identical security from that
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purchaser at a future date and at a
specified price.

Section 107(8) institution means an
institution described in Section 107(8)
of the Federal Credit Union Act (12
U.S.C. 1757(8)).

Secured loan means a loan
collateralized by assets in which the
lender has perfected a security interest
under state law.

Securities lending transaction means
a transaction in which a federal credit
union agrees to lend a security to a
counterparty.

Senior management employee means
a chief executive officer, any assistant
chief executive officer (e.g., any
assistant president, any vice president
or any assistant treasurer/manager) and
the chief financial officer (controller).

Settlement date means the date
originally agreed to by a corporate credit
union and a counterpart for settlement
of the purchase or sale of a security.

Short sale means the sale of a security
not owned by the seller.

Short-term investment means, for the
purpose of issue ratings, an investment
that has an initial maturity, or expected
maturity, of one year or less.

Small business related security means
a security as defined in Section 3(a)(53)
of the Securities and Exchange Act of
1934, i.e., a security, rated in one of the
four highest rating categories by a
nationally recognized statistical rating
organization, that represents ownership
of one or more promissory notes or
leases of personal property which
evidence the obligation of a small
business concern. It does not mean a
security issued or guaranteed by the
Small Business Administration.

Stripped Mortgage-Backed Security
means a security that represents either
the principal or interest only portion of
the cash flows of an underlying pool of
mortgages.

Swap agreement means a contract to
exchange payments that are based upon
a specified dollar amount at specified
dates in the future.

Trade association means an
association of organizations or persons
formed to promote their common
interests. For the purposes of § 704.14,
the term includes entities owned or
controlled directly or indirectly by such
an association but does not include
credit unions.

Trade date means the date a corporate
credit union originally agrees, whether
orally or in writing, to enter into the
purchase or sale of a security.

Tri-party contract means a repurchase
agreement between two parties in which
a third party acts as a custodian for the
securities involved.

Undivided earnings means all forms
of retained earnings, except:

(1) Regular or statutory reserves; and

(2) Valuation allowances established
to meet the full and fair disclosure
requirements of § 702.3 of this chapter.

United States Government or its
agencies means the United States
Government or instrumentalities of the
United States, the debt obligations of
which are fully and explicitly
guaranteed as to the timely payment of
principal and interest by the full faith
and credit of the United States
Government.

United States Government-sponsored
corporations and enterprises means
agencies originally established or
chartered to serve public purposes
specified by Congress, the debt
obligations of which are not explicitly
guaranteed by the full faith and credit
of the United States Government.

Weighted average life means the
weighted average time to principal
repayment of a security based upon the
proportional balances of the cash flows
that make up the security.

Wholesale corporate credit union
means a corporate credit union which
meets the requirements of Part Il of
Appendix B of this part and which
primarily serves other corporate credit
unions.

§704.3 Corporate credit union capital.

(a) General. A corporate credit union
must develop and ensure
implementation of written short- and
long-term capital goals, objectives, and
strategies which provide for the
building of capital consistent with
regulatory requirements, the
maintenance of sufficient capital to
support the risk exposures that may
arise from current and projected
activities, and the periodic review and
reassessment of the capital position of
the corporate credit union.

(b) Capital ratio. A corporate credit
union will maintain a minimum capital
ratio of 4 percent, except as otherwise
provided in this part. A corporate credit
union must calculate its capital ratio at
least monthly.

(c) Reserve transfers. A corporate
credit union’s monthly reserve transfers
are based upon the level of its reserve
ratio. Where the reserve ratio is greater
than or equal to 4 percent, the reserve
transfer is optional. Where the reserve
ratio is greater than or equal to 3 percent
but less than 4 percent, the corporate
credit union must transfer .10 percent of
its moving daily average net assets.
Where the reserve ratio is less than 3
percent, the corporate credit union must
transfer .15 percent of its moving daily
average net assets. Reserve transfers

must be calculated on a monthly basis
and funded on at least a quarterly basis.

(d) Individual capital ratio, reserve
transfer requirement. (1) When
significant circumstances or events
warrant, NCUA may require a different
minimum capital ratio and/or reserve
transfer level for an individual corporate
credit union based on its circumstances.
Factors that might warrant a different
minimum capital ratio or reserve
transfer level include, but are not
limited to, for example:

(i) An expectation that the corporate
credit union has or anticipates losses
resulting in capital inadequacy;

(ii) Significant exposure exists due to
credit, liquidity, market, fiduciary,
operational, and similar types of risks;

(iif) A merger has been approved; or

(iv) An emergency exists because of a
natural disaster.

(2) When NCUA determines that a
different minimum capital ratio or
reserve transfer level is necessary or
appropriate for a particular corporate
credit union, NCUA will notify the
corporate credit union in writing of the
proposed ratio or level and, if
applicable, the date by which the ratio
should be reached. NCUA also will
provide an explanation of why the
proposed ratio or level is considered
necessary or appropriate for the
corporate credit union. In the case of a
state-chartered corporate credit union,
NCUA also will provide notification and
explanation to the state supervisory
authority.

(3)(i) The corporate credit union may
respond to any or all of the items in the
notice. The response must be in writing
and delivered to NCUA within 10
business days after the date on which
the corporate credit union received the
notice. NCUA may shorten the time
period when, in its opinion, the
condition of the corporate credit union
so requires, provided that the corporate
credit union is informed promptly of the
new time period, or with the consent of
the corporate credit union. In its
discretion, NCUA may extend the time
period for good cause.

(i) Failure to respond within 10
business days or such other time period
as may be specified by NCUA shall
constitute a waiver of any objections to
any item in the notice. Failure to
address any item in a response shall
constitute a waiver of any objection to
that item.

(iii) After the close of the corporate
credit union’s response period, NCUA
will decide, based on a review of the
corporate credit union’s response and
other information concerning the
corporate credit union, and, in the case
of a state-chartered corporate credit
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union, in consultation with the state
supervisory authority, whether a
different minimum capital ratio or
reserve transfer level should be
established for the corporate credit
union and, if so, the ratio or level and
the date the requirement will become
effective. The corporate credit union
will be notified of the decision in
writing. The notice will include an
explanation of the decision, except for
a decision not to establish a different
minimum capital ratio or reserve
transfer level for the corporate credit
union.

(e) Failure to maintain minimum
capital ratio requirement. When a
corporate credit union’s capital ratio
falls below the minimum required by
paragraphs (b) or (d) of this section, or
Appendix B, as applicable, operating
management of the corporate credit
union must notify its board of directors,
supervisory committee, and NCUA
within 10 business days.

(f) Capital restoration plan. (1) A
corporate credit union must submit a
plan to restore and maintain its capital
ratio at the minimum requirement when
either of the following conditions exist:

(i) The capital ratio falls below the
minimum requirement and is not
restored to the minimum requirement
by the next month end; or

(ii) Regardless of whether the capital
ratio is restored by the next month end,
the capital ratio falls below the
minimum requirement for three months
in any 12-month period.

(2) The capital restoration plan must,
at a minimum, include the following:

(i) Reasons why the capital ratio fell
below the minimum requirement;

(ii) Descriptions of steps to be taken
to restore the capital ratio to the
minimum requirement within specific
time frames;

(iii) Actions to be taken to maintain
the capital ratio at the minimum
required level and increase it thereafter;

(iv) Balance sheet and income
projections, including assumptions, for
the current calendar year and one
additional calendar year; and

(v) Certification from the board of
directors that it will follow the proposed
plan if approved by NCUA.

(3) The capital restoration plan must
be submitted to NCUA, and in the case
of a state-chartered corporate credit
union, to the state supervisory
authority, within 30 business days of
the occurrence.

(9) Capital directive. (1) If a corporate
credit union fails to submit a capital
restoration plan; or the plan submitted
is not deemed adequate to either restore
capital or restore capital within a
reasonable time; or the credit union fails

to implement its approved capital
restoration plan, NCUA may issue a
capital directive.

(2) A capital directive may order a
corporate credit union to:

(i) Achieve adequate capitalization
within a specified time frame by taking
any action deemed necessary, including
but not limited to the following:

(A) Increase the amount of capital to
specific levels;

(B) Reduce dividends;

(C) Limit receipt of deposits to those
made to existing accounts;

(D) Cease or limit issuance of new
accounts or any or all classes of
accounts;

(E) Cease or limit lending or making
a particular type or category of loans;

(F) Cease or limit the purchase of
specified investments;

(G) Limit operational expenditures to
specified levels;

(H) Increase and maintain liquid
assets at specified levels; and

(I) Restrict or suspend expanded
authorities issued under Appendix B of
this part.

(i) Adhere to a previously submitted
plan to achieve adequate capitalization.
(iii) Submit and adhere to a capital
plan acceptable to NCUA describing the

means and a time schedule by which
the corporate credit union shall achieve
adequate capitalization.

(iv) Meet with NCUA.

(v) Take a combination of these
actions.

(3) Prior to issuing a capital directive,
NCUA will notify a corporate credit
union in writing of its intention to issue
a capital directive. In the case of a state-
chartered corporate credit union, NCUA
also will provide notice to the state
supervisory authority.

(i) The notice will state:

(A) The reasons for the issuance of the
directive; and

(B) The proposed content of the
directive.

(ii) A corporate credit union must
respond in writing within 10 business
days of receipt of the notice stating that
it either concurs or disagrees with the
notice. If it disagrees with the notice, it
must state the reasons why the directive
should not be issued and/or propose
alternative contents for the directive.
The response should include all matters
that the corporate credit union wishes to
be considered. For its comments to be
considered, the state supervisory
authority must respond in writing
within the same 10 business days. For
good cause, the response time may be
shortened or lengthened, including the
following conditions:

(A) When the condition of the
corporate requires, and the corporate

credit union is notified of the shortened
response period in the notice;

(B) With the consent of the corporate
credit union; or

(C) When the corporate credit union
already has advised NCUA that it
cannot or will not achieve adequate
capitalization.

(iii) Failure to respond within 10
business days, or another time period
specified in the notice, shall constitute
a waiver of any objections to the
proposed directive.

(4) After the closing date of the
corporate credit union’s response
period, or the receipt of the response, if
earlier, NCUA shall consider the
response and may seek additional
information or clarification. Based on
the information provided during the
response period, NCUA will determine
whether or not to issue a capital
directive and, if issued, the form it
should take.

(5) Upon issuance, a capital directive
and a statement of the reasons for its
issuance will be delivered to the
corporate credit union. A directive is
effective immediately upon receipt by
the corporate credit union, or upon such
later date as may be specified therein,
and shall remain effective and
enforceable until it is stayed, modified,
or terminated by NCUA.

(6) A capital directive may be issued
in addition to, or in lieu of, any other
action authorized by law in response to
a corporate credit union’s failure to
achieve or maintain the applicable
minimum capital ratios.

(7) Upon a change in circumstances,
a corporate credit union may request
reconsideration of the terms of the
directive. Requests that are not based on
a significant change in circumstances or
are repetitive or frivolous will not be
considered. Pending a decision on
reconsideration, the directive shall
continue in full force and effect.

§704.4 Board responsibilities.

(a) General. A corporate credit union’s
board of directors must approve
comprehensive written strategic plans
and operating policies, review them
annually, and provide them upon
request to the auditors, supervisory
committee, and NCUA. The board of
directors must know and understand the
activities, policies, and procedures of
the corporate credit union.

(b) Operating policies. A corporate
credit union’s operating policies must
be commensurate with the scope and
complexity of the corporate credit
union.

(c) Procedures. The board of directors
of a corporate credit union must ensure
that:
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(1) Senior managers have an in-depth,
working knowledge of their direct areas
of responsibility and are capable of
identifying, hiring, and retaining
qualified staff;

(2) Qualified personnel are employed
or under contract for all line support
and audit areas, and designated back-up
personnel with adequate cross-training
are in place;

(3) GAAP is followed;

(4) Accurate balance sheets, income
statements, and internal risk
assessments (e.g., risk management
measures of liquidity, market, and credit
risk associated with current activities)
are produced timely in accordance with
§8704.6, 704.8, and 704.9;

(5) Systems are audited periodically
in accordance with industry-
established standards;

(6) Financial performance is evaluated
to ensure that the objectives of the
corporate credit union and the
responsibilities of management are met;
and

(7) Planning addresses the necessary
retention of external consultants to
review the adequacy of technical,
human, and financial resources
dedicated to support major risk areas.

§704.5 Investments.

(a) All investments must be U.S.
dollar-denominated and subject to the
credit policy restrictions set forth in
§704.6.

(b) A corporate credit union may
invest in:

(1) Securities, deposits, and
obligations set forth in Sections 107(7),
107(8), and 107(15) of the Federal Credit
Union Act, 12 U.S.C. 1757(7), 1757(8),
and 1757(15), except as provided in this
section;

(2) Deposits in, the sale of federal
funds to, and debt obligations of
corporate credit unions and Section
107(8) institutions and deposits in state
banks, trust companies, and mutual
savings banks not domiciled in the state
in which the corporate credit union
does business;

(3) Corporate CUSOs, as defined in
and subject to the limitations of
§704.11;

(4) Marketable debt obligations of
corporations chartered in the United
States. This authority does not apply to
debt obligations that are convertible into
the stock of the corporation;

(5) Asset-backed securities; and

(6) CMOs/REMICs, subject to these
additional limitations:

(i) Fixed rate CMOs/REMICs must
meet the following NCUA-modified
Federal Financial Institutions
Examination Council (FFIEC) High Risk
Security Test requirements:

(A) The weighted average life may not
exceed 5 years at the time of purchase;

(B) The weighted average life may not
extend by more than 2 years, nor
contract by more than 3 years for an
instantaneous, permanent, and parallel
shift in market rates of plus or minus
300 basis points;

(C) The extended weighted average
life may not, in any case, exceed 7 years;
and

(D) The investment’s price may not
decline by more than 15 percent for an
instantaneous, permanent, and parallel
shift in market rates of plus or minus
300 basis points;

(ii) Floating rate CMOs/REMICs must
meet the following NCUA-modified
FFIEC High Risk Security Test
requirements:

(A) The weighted average life of the
security may not exceed 7 years at the
time of purchase;

(B) The weighted average life may not
extend by more than 2 years, nor
contract by more than 3 years for an
instantaneous, permanent, and parallel
shift in market rates of plus or minus
300 basis points;

(C) The extended weighted average
life may not, in any case, exceed 9 years;
and

(D) The investment’s price may not
decline by more than 10 percent for an
instantaneous, permanent, and parallel
shift in market rates of plus or minus
300 basis points;

(iii) The NCUA-modified FFIEC High
Risk Security Tests must be prepared
monthly on all CMO/REMICs,
documented and reviewed by an
appropriate committee, and retained
until after completion of the next audit
and examination;

(iv) A corporate credit union’s board
of directors must approve at least three
prepayment models for CMOs/REMICs
unless a median estimate from an
industry-recognized information
provider is used. These approved
models must be used consistently for all
subsequent compliance tests. Any
changes in approved models should be
infrequent and documented with a
reasonable and supportable justification;
and

(v) A corporate credit union must
obtain prepayment estimates, based
upon an instantaneous, permanent,
parallel shift in market rates of plus or
minus 100, 200, and 300 basis points, to
conduct the tests set forth in paragraph
(b)(6) of this section.

(A) If a median prepayment estimate
is used, it must be obtained from an
industry-recognized information
provider. At purchase, the median
estimate must be based on at least 5
prepayment models. At retesting, the

median estimate must be based on at
least 2 prepayment models.

(B) If individual prepayment models
are used, estimates must be obtained
from all of the models identified in the
corporate credit union’s investment
policy. One of the individual
prepayment models may be the median
prepayment estimate from an industry-
recognized information provider. All of
the models identified in the investment
policy must be used when purchasing
and retesting a CMO/REMIC. At
purchase, a CMO/REMIC must pass the
tests for each prepayment model used.
At retesting, the CMO/REMIC must pass
the tests for a majority of the
prepayment models used at the time of
purchase.

(c) A corporate credit union may enter
into a repurchase agreement or
securities lending transaction provided
that:

(1) The corporate credit union takes
physical possession of the security,
receives written confirmation of the
purchase and a safekeeping receipt from
a third party under a written custodial
contract, or is recorded as owner of the
security through the Federal Reserve
Book-Entry Securities Transfer System;

(2) Collateral securities are legal
investments for corporate credit unions,
except that a corporate credit union may
receive, as permissible collateral, CMO/
REMIC securities that pass the FFIEC
High Risk Security Test if the term of
the repurchase transaction does not
exceed 95 days from the date of
settlement;

(3) In the event of default, the
corporate credit union sells the
collateral in a timely manner, subject to
a bankruptcy stay, to satisfy the
commitment of any net principal and
interest owed to it by the counterpart;

(4) The corporate credit union
receives daily assessment of the market
value of collateral securities, including
a market quote or dealer bid indication
and any accrued interest, and maintains
adequate margin that reflects a risk
assessment of the collateral securities
and the term of the transaction;

(5) The corporate credit union has
entered into signed contracts with all
approved counterparts. Such contracts
must address any supplemental terms
and conditions necessary to meet the
specific requirements of this part. Third
party arrangements must be supported
by tri-party contracts in which collateral
is priced and reported daily and the tri-
party agent ensures compliance; and

(6) The corporate credit union has
sufficient market relationships
established in advance to timely execute
the disposition of collateral securities.
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(d) A corporate credit union may
invest in an investment company
registered with the Securities and
Exchange Commission under the
Investment Company Act of 1940 (15
U.S.C. 80a), provided that the portfolio
of such management company is
restricted by its investment policy,
changeable only if authorized by
shareholder vote, solely to investments
and investment transactions that are
permissible for that corporate credit
union.

(e) A corporate credit union is
prohibited from:

(1) Purchasing or selling financial
derivatives such as futures, options,
interest rate swap contracts, or forward
rate agreement;

(2) Engaging in pair-off transactions,
when issued trading, adjusted trading,
gains trading, or short sales; and

(3) Purchasing stripped mortgage-
backed securities, residual interests in
CMO/REMICs, mortgage servicing
rights, commercial mortgage related
securities or small business related
securities.

(f) A corporate credit union’s officials,
employees, and immediate family
members of such individuals, may not
receive pecuniary consideration in
connection with the making of an
investment or deposit by the corporate
credit union. Employee compensation is
exempt from this prohibition. All
transactions not specifically prohibited
by this paragraph must be conducted at
arm’s length and in the interest of the
corporate.

(9) A corporate credit union’s
authority to hold an investment is
governed by the regulation in effect at
the time of purchase. However, all
grandfathered investments are subject to
the requirements of § 704.8 and § 704.9.

§704.6 Credit risk management.

(a) Policies. A corporate credit union
must operate according to a credit risk
management policy, which addresses, at
a minimum:

(1) The approval process associated
with credit limits;

(2) Due diligence analysis
requirements;

(3) Maximum credit limits with each
obligor and transaction counterpart, set
as a percentage of the sum of reserves
and undivided earnings and paid-in
capital. In addition to addressing loans,
deposits, and securities, limits with
transaction counterparts must address
aggregate exposures of all transactions,
including, but not necessarily limited
to, repurchase agreements, securities
lending, and forward settlement of
purchases or sales of investments; and

(4) Concentrations of credit risk (e.g.,
sector, industry, and regional
concentrations);

(b) Exemption. The requirements of
this section do not apply to instruments
that are issued or fully guaranteed as to
principal and interest by the U.S.
government or its agencies or
enterprises or are fully insured
(including accumulated interest) by the
National Credit Union Administration
or Federal Deposit Insurance
Corporation.

(c) Concentration limits. (1) Aggregate
investments in mortgage-backed and
asset-backed securities are limited to
200 percent of the sum of reserves and
undivided earnings and paid-in capital
for any single security or trust.

(2) Except for investments in a
wholesale corporate credit union,
aggregate investments in repurchase and
securities lending agreements with any
one counterpart are limited to 400
percent of the sum of reserves and
undivided earnings and paid-in capital.

(3) Except for investments in a
wholesale corporate credit union, the
aggregate of all investments in non
secured obligations of any single
domestic issuer is limited to 100 percent
of the sum of reserves and undivided
earnings and paid-in capital.

(4) For purposes of measurement,
each new credit transaction must be
evaluated in terms of the corporate
credit union’s sum of reserves and
undivided earnings and paid-in capital
at the time of the transaction. A
subsequent reduction in the sum of
reserves and undivided earnings and
paid-in capital will require a suspension
of additional transactions until
maturities, sales or terminations bring
existing exposures within the
requirements of this part.

(d) Credit ratings. (1) All debt
instruments must have a credit rating
from at least one nationally recognized
statistical rating organization.

(2) The rating(s) must be monitored
for as long as the corporate owns an
instrument.

(3) Any rated instrument that is
downgraded by the nationally
recognized statistical rating
organization(s) used to meet the
requirements of this part at the time of
purchase must be reviewed by an
appropriate committee within 20
business days of the downgrade.
Instruments that fall below the
minimum rating requirements of this
part are subject to the divestiture
requirements of 704.10.

(4) Investments in asset-backed
securities must be rated no lower than
AAA (or equivalent). All other
investments must be rated no lower

than A-1 (or equivalent) for short-term
investments and AA (or equivalent) for
long-term investments at the time of
purchase and at any subsequent time by
the nationally recognized statistical
rating organization(s) used to meet the
requirements of this part at the time of
purchase.

(e) Reporting and documentation.

(1) A written evaluation of each credit
line must be prepared at least annually
and formally approved by an
appropriate committee of the board. A
watch list of existing and/or potential
credit problems must be prepared at
least monthly and provided to an
appropriate committee of the board.
Summary credit exposure reports,
which demonstrate compliance with the
corporate’s risk management policies,
must be continuously maintained,
reviewed by appropriate staff, and
provided monthly to the board.

(2) At a minimum, the corporate must
maintain:

(i) A justification for each approved
credit line;

(ii) Prospectuses for all publicly
traded securities and offering
memoranda for private placements and
securities that are exempt from the
registration requirements of the
Securities Act of 1933 or the margin
requirements of the Securities Exchange
Act of 1934; and

(iii) The latest available financial
reports, industry analyses, internal and
external analyst evaluations, and rating
agency information for each approved
credit line.

§704.7 Lending.

(a) Policies. A corporate credit union
must operate according to a lending
policy which addresses, at a minimum:

(1) Loan types and limits;

(2) Required documentation and
collateral; and

(3) Analysis and monitoring
standards.

(b) General. Each loan or line of credit
limit will be determined after analyzing
the financial and operational soundness
of the borrower and the ability of the
borrower to repay the loan.

(c) Loans to member credit unions.
The maximum aggregate amount in
loans and irrevocable lines of credit to
any one member credit union, excluding
pass-through and guaranteed loans from
the CLF and the NCUSIF, shall not
exceed 50 percent of capital or 75
percent of the sum of reserves and
undivided earnings and paid-in capital,
whichever is greater, for unsecured
loans and irrevocable lines of credit, or
100 percent of capital or 200 percent of
the sum of reserves and undivided
earnings and paid-in capital, whichever
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is greater, for secured loans and
irrevocable lines of credit.

(d) Loans to members that are not
credit unions. Any loan or irrevocable
line of credit made to a member, other
than a credit union or a corporate
CUSO, must be made in compliance
with §701.21(h) of this chapter,
governing member business loans. The
aggregate amount of loans and
irrevocable lines of credit to members
other than credit unions and corporate
CUSOs shall not exceed 15 percent of
the corporate credit union’s capital plus
pledged shares.

(e) Loans to non member credit
unions. A loan to a credit union that is
not a member of the corporate credit
union is only permissible if the loan is
for an overdraft related to the providing
of correspondent services pursuant to
§704.12. Generally, such a loan will
have a maturity of only one business
day.

(f) Loans to corporate CUSOs. A
corporate credit union may make loans
and issue lines of credit to corporate
CUSOs, subject to the limitations of
§704.11.

(9) Participation loans with other
corporate credit unions. A corporate
credit union is permitted to participate
in a loan with another corporate credit
union and must retain an interest of at
least 5 percent of the face amount of the
loan. The participation agreement may
be executed at any time prior to, during,
or after disbursement. A participating
corporate credit union must exercise the
same due diligence as if it were the
originating corporate credit union.

(h) Prepayment penalties. If provided
for in the loan contract, a corporate
credit union is authorized to assess
prepayment penalties on loans.

§704.8 Asset and liability management.

(a) Policies. A corporate credit union
must operate according to a written
asset and liability management policy
which addresses, at a minimum:

(1) The purpose and objectives of the
corporate credit union’s asset and
liability activities;

(2) The tests that will be used to
evaluate instruments prior to purchase;

(3) The maximum allowable
percentage decline in market value of
portfolio equity (MVPE), over specified
periods of time, compared to current
MVPE;

(4) The minimum allowable MVPE
ratio under any condition;

(5) The maximum decline in net
income (before reserve transfers), in
percentage and dollar terms, compared
to current net income;

(6) Policy limits and specific test
parameters for the interest rate risk

simulation tests set forth in paragraph
(e) of this section;

(7) Concentration limits that reflect
the default, liquidity, and market risks
of investments;

(8) Policy limits which address
transaction types and amounts for all
off-balance sheet risk (e.g., lines of
credit or other contracts); and

(9) The modeling of indexes that serve
as references in financial instrument
coupon formulas.

(b) Asset and liability management
committee (ALCO). A corporate credit
union’s ALCO must have at least one
member who is also a member of the
board of directors. The ALCO must
review the asset and liability
management reports on at least a
monthly basis. These reports must
address compliance with Federal Credit
Union Act, NCUA Rules and
Regulations, and all related risk
management policies.

(c) Penalty for early withdrawals. A
corporate credit union that permits early
certificate/share withdrawals must
assess market-based penalties sufficient
to cover the estimated replacement cost
of the certificate/share redeemed.

(d) Risk analysis. A corporate credit
union must adopt appropriate tests and
criteria for evaluating each investment
prior to its purchase. Risk analysis of
the instrument type and industry sector
must be conducted for any new product
that is considered for purchase by the
corporate credit union and/or for sale to
members.

(e) Interest rate sensitivity analysis. (1)
A corporate credit union must:

(i) Evaluate the risk in its balance
sheet by measuring, at least quarterly,
the impact of an instantaneous,
permanent, and parallel shock in the
Treasury yield curve of plus or minus
100, 200, and 300 basis points on its
MVPE and MVPE ratio. If the base case
MVPE ratio falls below 2 percent at the
last testing date, these tests must be
calculated no less frequently than
monthly until the base case MVPE ratio
again exceeds 2 percent; and

(ii) Limit its risk exposure to levels
that do not result in a MVPE ratio below
1 percent at any time either from a
calculation of a base case MVPE ratio or
as a result of the tests indicated in
paragraph (e)(1)(i) of this section.

(2) A corporate credit union must
limit its risk exposures to levels that do
not result in a decline in MVPE of more
than 18 percent at any time.

(3) A corporate credit union that owns
an aggregate amount of instruments
which possess unmatched embedded
options in a book value amount which
exceeds 200 percent of the sum of its
reserves and undivided earnings and

paid-in capital must conduct additional
tests that address market factors which
potentially can impact the value of the
instruments and that reflect the policy
limits addressed in paragraph (a) of this
section. These factors should include,
but not be limited to, the following:

(i) Changes in the shape of the
Treasury yield curve;

(ii) Adjustments to prepayment
projections used for amortizing
securities to consider the impact of
significantly faster/slower prepayment
speeds;

(iii) Adjustments to the market spread
assumptions for non Treasury
instruments to consider the impact of
widening spreads; and

(iv) Adjustments to volatility
assumptions to consider the impact that
changing volatilities have on embedded
option values.

(f) Regulatory violations. If a corporate
credit union’s base case MVPE or MVPE
ratio or the MVPE or MVPE ratio
resulting from the tests indicated in
paragraph (e)(1)(i) of this section decline
below the limits established by this part
and are not brought into compliance
within 5 business days, operating
management of the corporate credit
union must report the information to the
board of directors, supervisory
committee, and NCUA on the sixth
business day. If any of these measures
remain below the limits established by
this part by the 25th business day, the
corporate credit union must submit a
detailed, written action plan to NCUA
that sets forth the time needed and
means by which it intends to correct the
violation. If NCUA determines that the
plan is unacceptable, the corporate
credit union must immediately
restructure the balance sheet to bring
the exposures back within compliance
or adhere to an alternative course of
action determined by NCUA.

(9) Policy violations. If a corporate
credit union’s MVPE or MVPE ratio for
any required test(s) exceed the limits
established by the board, it must
determine how it will bring the
exposures within policy limits. The
disclosure to the board of the limit
violation must occur no later than its
next regularly scheduled board meeting.
A specific written disclosure detailing
the limit violation(s) and the intended
course of action must be sent to NCUA
within 25 business days after disclosure
to the board.

§704.9 Liquidity management.

(a) General. In the management of
liquidity, a corporate credit union must:
(1) Evaluate the potential liquidity
needs of its membership in a variety of

economic scenarios;
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(2) Continuously monitor sources of
internal and external liquidity;

(3) Demonstrate that the accounting
classification of investment securities is
consistent with its ability to meet
potential liquidity demands; and

(4) Develop a contingency funding
plan that addresses alternative funding
strategies in successively deteriorating
liquidity scenarios. The plan must:

(i) List all sources of liquidity, by
category and amount, that are available
to service an immediate outflow of
funds in various liquidity scenarios.

(i) Analyze the impact that potential
changes in fair value will have on the
disposition of assets in a variety of
interest rate scenarios; and

(iii) Be reviewed by an appropriate
committee of the board no less
frequently than annually or as market or
business conditions dictate.

(b) Borrowing. A corporate credit
union may borrow up to 10 times
capital or 50 percent of shares
(excluding shares created by the use of
member reverse repurchase agreements)
and capital, whichever is greater. CLF
borrowings and borrowed funds created
by the use of member reverse
repurchase agreements are excluded
from this limit. The corporate credit
union must demonstrate, through
periodic usage of external lines, that all
contingent sources of liquidity remain
available.

§704.10 Divestiture.

(a) Any corporate credit union in
possession of an investment that fails to
meet a requirement of this part must,
within 20 business days of the failure,
report the failed investment to its board
of directors and NCUA. If the corporate
credit union does not sell the failed
investment, and the investment
continues to fail to meet a requirement
of this part, the corporate credit union
must, by the 25th business day after the
failure, provide to NCUA a written
action plan that addresses:

(1) The investment’s characteristics
and risks;

(2) The process to obtain and
adequately evaluate the investment’s
market pricing, cash flows, and risk;

(3) How the investment fits into the
credit union’s asset and liability
management strategy;

(4) The impact that either holding or
selling the investment will have on the
corporate credit union’s earnings,
liquidity, and capital in different
interest rate environments; and

(5) The likelihood that the investment
may again pass the requirements of this
part.

(b) NCUA may require, for safety and
soundness reasons, a shorter time

period for plan development than that
set forth in paragraph (a) of this section.
(c) If the plan described in paragraph
(a) of this section is not approved by
NCUA, the credit union must adhere to
NCUA'’s directed course of action.

§704.11 Corporate Credit Union Service
Organizations (Corporate CUSOs).

(a) A corporate CUSO is an entity that:

(1) Has received a loan from and/or is
at least partly owned by a corporate
credit union;

(2) Primarily serves credit unions;

(3) Restricts its services to those
related to the daily activities of credit
unions; and

(4) Is chartered as a corporation under
state law.

(b) The aggregate of all investments in
and loans to member and non member
corporate CUSOs shall not exceed 15
percent of a corporate credit union’s
capital. However, a corporate credit
union may loan to member and non
member corporate CUSOs an additional
15 percent of capital if it is a secured
loan. A corporate credit union may not
use this authority to acquire control,
directly or indirectly, of another
financial institution, or to invest in
shares, stocks, or obligations of another
financial institution, insurance
company, trade association, liquidity
facility, or similar organization. A
corporate CUSO must be operated as an
entity separate from any credit union. A
corporate credit union investing in or
lending to a corporate CUSO must
obtain a written legal opinion that the
corporate CUSO is organized and
operated in such a manner that the
corporate credit union will not
reasonably be held liable for the
obligations of the corporate CUSO. This
opinion must address factors that have
led courts to ““pierce the corporate veil,”
such as inadequate capitalization, lack
of separate corporate identity, common
boards of directors and employees,
control of one entity over another, and
lack of separate books and records.

(c) An official or senior management
employee of a corporate credit union
which has invested in or loaned to a
corporate CUSO, and immediate family
members of such an individual, may not
receive, either directly or indirectly, any
salary, commission, investment income,
or other income, compensation, or
consideration from the corporate CUSO.
This prohibition extends to any other
corporate credit union employee if such
employee deals directly with the
corporate CUSO.

(d) Prior to making an investment in
or loan to a corporate CUSO, a corporate
credit union must obtain a written
agreement that the corporate CUSO will:

(1) Follow GAAP;
(2) Provide financial statements to the
corporate credit union at least quarterly;
(3) Obtain an annual CPA audit and
provide a copy to the corporate credit
union; and

(4) Allow the auditor, board of
directors, and NCUA complete access to
its books, records, and any other
pertinent documentation.

(e) Corporate credit union authority to
invest in or loan to a CUSO is limited
to that provided in this section. A
corporate credit union is not authorized
to invest in or loan to a CUSO under
§701.27 of this chapter.

§704.12 Services.

Except for correspondent services to a
non member, natural person credit
union branch office operating in the
geographic area defined in the corporate
credit union’s charter, a corporate credit
union may provide services only to its
members, subject to the limitations of
this part. A corporate credit union may
not provide services to non members
through agreements with other
corporate credit unions or pursuant to
§701.26 of this chapter, except with the
written permission of NCUA.

8§704.13 Fixed assets.

(a) A corporate credit union’s
ownership in fixed assets shall be
limited as described in 8§ 701.36 of this
chapter, except that in lieu of
§701.36(c) (1) through (4), paragraph (b)
of this section applies.

(b) A corporate credit union may
invest in fixed assets where the
aggregate of all such investments does
not exceed 15 percent of the corporate
credit union’s capital. A corporate credit
union desiring to exceed the limitation
shall submit a written request to NCUA,
which will provide a written decision.

§704.14 Representation.

(a) Board representation. The board
shall be determined as stipulated in the
standard corporate federal credit union
bylaws governing election procedures,
provided that:

(1) At least a majority of directors,
including the chair of the board, must
serve on the board as representatives of
member credit unions;

(2) The chair of the board may not
serve simultaneously as an officer,
director, or employee of a credit union
trade association;

(3) A majority of directors may not
serve simultaneously as officers,
directors, or employees of the same
credit union trade association or its
affiliates (not including chapters or
other subunits of a state trade
association); and
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(4) For purposes of meeting the
requirements of paragraphs (a)(1) and
(2)(2) of this section, an individual may
not serve as a director or chair of the
board if that individual holds a
subordinate employment relationship to
another employee who serves as an
officer, director, or employee of a credit
union trade association.

(5) In the case of a corporate credit
union whose membership is composed
of more than 25 percent non credit
unions, the majority of directors serving
as representatives of member credit
unions, including the chair, must be
elected only by member credit unions.

(b) Representatives of member credit
unions. (1) A member credit union may
appoint one of its members or officials
as a representative to the corporate
credit union. The representative shall be
empowered to attend membership
meetings, to vote, and to stand for
election on behalf of the member. No
individual may serve as the
representative of more than one member
credit union in the same corporate
credit union.

(2) Any vacancy on the board of a
corporate credit union caused by a
representative being unable to complete
his or her term shall be filled by the
board of the corporate credit union
according to its bylaws governing the
filling of board vacancies.

(c) Recusal provision. (1) No director,
committee member, officer, or employee
of a corporate credit union shall in any
manner, directly or indirectly,
participate in the deliberation upon or
the determination of any question
affecting his or her pecuniary interest or
the pecuniary interest of any entity
(other than the corporate credit union)
in which he or she is interested, except
if the matter involves general policy
applicable to all members, such as
setting dividend or loan rates or fees for
services.

(2) An individual is “interested” in an
entity if he or she:

(i) Serves as a director, officer, or
employee of the entity;

(ii) Has a business, ownership, or
deposit relationship with the entity; or

(iii) Has a business, financial, or
familial relationship with an individual
whom he or she knows has a pecuniary
interest in the entity.

(3) In the event of the disqualification
of any directors, by operation of
paragraph (c)(1) of this section, the
remaining qualified directors present at
the meeting, if constituting a quorum
with the disqualified directors, may
exercise, by majority vote, all the
powers of the board with respect to the
matter under consideration. Where all of
the directors are disqualified, the matter

must be decided by the members of the
corporate credit union.

(4) In the event of the disqualification
of any committee member by operation
of paragraph (c)(1) of this section, the
remaining qualified committee
members, if constituting a quorum with
the disqualified committee members,
may exercise, by majority vote, all the
powers of the committee with respect to
the matter under consideration. Where
all of the committee members are
disqualified, the matter shall be decided
by the board of directors.

(d) Administration. (1) A corporate
credit union shall be under the direction
and control of its board of directors.
While the board may delegate the
performance of administrative duties,
the board is not relieved of its
responsibility for their performance.
The board may employ a chief executive
officer who shall have such authority
and such powers as delegated by the
board to conduct business from day to
day. Such chief executive officer must
answer solely to the board of the
corporate credit union, and may not be
an employee of a credit union trade
association.

(2) The provisions of § 701.14 of this
chapter apply to corporate credit
unions, except that where reference is
made to ‘“‘Regional Director,” substitute
“NCUA.”

§704.15 Audit requirements.

(a) External audit. The corporate
credit union supervisory committee
shall cause an annual opinion audit to
be made by an independent, duly
licensed certified public accountant
(CPA) and shall submit the audit report
to the board of directors. A copy of the
audit report, and copies of all
communications that are provided to
the corporate credit union by the
external auditor, shall be submitted to
NCUA within 30 days after receipt by
the board of directors. The CPA’s audit
workpapers shall be provided upon
request to NCUA. A summary of the
audit report shall be submitted to the
membership at the next annual meeting.

(b) Internal audit. A corporate credit
union with average daily assets in
excess of $400 million for the preceding
calendar year, or as ordered by NCUA,
must employ or contract, on a full- or
part-time basis, the services of an
internal auditor. The internal auditor’s
responsibilities will, at a minimum,
comply with the Standards and
Professional Practices of Internal
Auditing, as established by the Institute
of Internal Auditors. The internal
auditor will report directly to the chair
of the corporate credit union’s
supervisory committee, who may

delegate supervision of the internal
auditor’s daily activities to the chief
executive officer of the corporate credit
union. The internal auditor’s reports,
findings, and recommendations will be
in writing and presented to the
supervisory committee no less than
quarterly, and will be provided upon
request to the external auditor and
NCUA.

§704.16 Contracts/written agreements.

Services, facilities, personnel, or
equipment shared with any party shall
be supported by a written contract, with
the duties and responsibilities of each
party specified and the allocation of
service fee/expenses fully supported
and documented.

§704.17 State-chartered corporate credit
unions.

(a) This part does not expand the
powers and authorities of any state-
chartered corporate credit union,
beyond those powers and authorities
provided under the laws of the state in
which it was chartered.

(b) A state-chartered corporate credit
union that is not insured by the
NCUSIF, but that receives funds from
federally insured credit unions, is
considered an “institution-affiliated
party” within the meaning of Section
206(r) of the Federal Credit Union Act,
12 U.S.C. 1786(r).

§704.18 Fidelity bond coverage.

(a) Scope. This section provides the
fidelity bond requirements for
employees and officials in corporate
credit unions.

(b) Review of coverage. The board of
directors of each corporate credit union
shall, at least annually, carefully review
the bond coverage in force to determine
its adequacy in relation to risk exposure
and to the minimum requirements in
this section.

(c) Minimum coverage. Approved
forms. Every corporate credit union will
maintain bond coverage with a company
holding a certificate of authority from
the Secretary of the Treasury. All bond
forms, and any riders and endorsements
which limit the coverage provided by
approved bond forms, must receive the
prior written approval of NCUA.
Fidelity bonds must provide coverage
for the fraud and dishonesty of all
employees, directors, officers, and
supervisory and credit committee
members. Notwithstanding the
foregoing, all bonds must include a
provision, in a form approved by NCUA,
requiring written notification by surety
to NCUA:

(1) When the bond of a credit union
is terminated in its entirety;
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(2) When bond coverage is
terminated, by issuance of a written
notice, on an employees, director,
officer, supervisory or credit committee
member; or

(3) When a deductible is increased
above permissible limits. Said
notification shall be sent to NCUA and
shall include a brief statement of cause
for termination or increase.

(d) Minimum coverage amounts. (1)
The minimum amount of bond coverage
will be computed based on the
corporate credit union’s daily average
net assets as of December 31 of the
preceding year. The following table lists
the minimum requirements.

Mini-

Daily average net assets bmounrg
(million)
Less than $50 million ............ccccoc.. $1.0
$50-$99 million ....... 2.0
$100-$499 million ... 4.0
$500-$999 million ...... 6.0
$1.0-$1.999 billion ..... 8.0
$2.0-$4.999 billion ..... 10.0
$5.0-$9.999 hillion .....cccevvevirienne 15.0
$10.0-$24.999 billion ........cceeeeveeneee. 20.0
$25.0 billion plUS ...ccevvvrieiiiiiiiene 25.0

(2) It is the duty of the board of
directors of each corporate credit union
to provide adequate protection to meet
its unique circumstances by obtaining,
when necessary, bond coverage in
excess of the above minimums.

(e) Deductibles. (1) The maximum
amount of deductibles allowed are
based on the corporate credit union’s
reserve ratio. The following table sets
out the maximum deductibles.

Reserve ratio Maximum deductible

Less than 1.0 percent | 7.5 percent of the
sum of reserves
and undivided earn-
ings and paid-in
capital.

10.0 percent of the
sum of reserves
and undivided earn-
ings and paid-in
capital.

12.0 percent of the
sum of reserves
and undivided earn-
ings and paid-in
capital.

15.0 percent of the
sum of reserves
and undivided earn-
ings and paid-in
capital up to a max-
imum of $1 million.

1.0-1.74 percent .......

1.75-2.24 percent .....

Greater than 2.25
percent.

(2) A deductible may be applied
separately to one or more insuring
clauses in a blanket bond. Deductibles
in excess of those showing in this

section must have the written approval
of NCUA at least 20 days prior to the
effective date of the deductibles.

(f) Additional coverage. NCUA may
require additional coverage for any
corporate credit union when, in the
opinion of NCUA, current coverage is
insufficient. The board of directors of
the corporate credit union must obtain
additional coverage within 30 days after
the date of written notice from NCUA.

Appendix A—Model Forms

This appendix contains sample forms
intended for use by corporate credit
unions to aid in compliance with the
membership capital account and paid-in
capital account disclosure requirements
of § 704.2 Corporate credit unions that
use this form will be in compliance with
those requirements.

Sample Form 1

Terms and Conditions of Membership
Capital Account

(1) A membership capital account is
not subject to share insurance coverage
by the NCUSIF or other deposit insurer.

(2) A member credit union may
withdraw membership capital with
three years’ notice.

(3) Membership capital cannot be
used to pledge borrowings.

(4) Membership capital is available to
cover losses that exceed reserves and
undivided earnings and paid-in capital.

(5) Where the corporate credit union
is liquidated, membership capital
accounts are payable only after
satisfaction of all liabilities of the
liquidation estate including uninsured
obligations to shareholders and the
NCUSIF.

If the form is used when an account
is opened, it must also contain the
following statement:

| have read the above terms and conditions
and | understand them. | further agree to
maintain in the credit union’s files the
annual notice of terms and conditions of the
membership capital account.

The form must be signed by either all
of the directors of the member credit
union or, if authorized by board
resolution, the chair and secretary of the
board of the credit union.

If the form is used for the annual
notice requirement, it must be signed by
the chair of the corporate credit union.
The chair must then sign a statement
which certifies that the form has been
sent to member credit unions with
membership capital accounts. The
certification must be maintained in the
corporate credit union’s files and be
available for examiner review.

Sample Form 2

Terms and Conditions of Paid-In Capital
Account

(1) A paid-in capital account is not
subject to share insurance coverage by
the NCUSIF or other deposit insurer.

(2) The funds have no maturity and
are callable only at the option of the
corporate credit union and only if the
corporate credit union meets its
minimum level of required capital after
the funds are called.

(3) Paid-in capital is available to cover
losses that exceed reserves and
undivided earnings.

(4) Paid-in capital is nonvoting and
subordinate to membership capital and
the NCUSIF.

If the form is used when an account
is opened, it must also contain the
following statement:

| have read the above terms and conditions
and | understand them. | further agree to
maintain in the credit union’s files the
annual notice of terms and conditions of the
paid-in capital account.

The form must be signed by either all
of the directors of the credit union or,
if authorized by board resolution, the
chair and secretary of the board of the
credit union.

If the form is used for the annual
notice requirement, it must be signed by
the chair of the corporate credit union.
The chair must then sign a statement
which certifies that the form has been
sent to credit unions with paid-in
capital accounts. The certification must
be maintained in the corporate credit
union’s files and be available for
examiner review.

Appendix B—Expanded Authorities
and Requirements

A corporate credit union may obtain
expanded authorities if it meets all of the
requirements of part 704, fulfills additional
capital, management, infrastructure, and
asset and liability requirements, and receives
NCUA'’s written approval. The additional
requirements and authorities are set forth in
this Appendix. A corporate credit union
which seeks expanded authorities must
submit to NCUA a self-assessment plan
which analyzes and supports its request. A
corporate credit union may adopt these
additional authorities after NCUA has
provided its written approval. If NCUA
denies a request for expanded authorities, it
will advise the corporate of the reasons for
the denial and what it must do to resubmit
its request. NCUA may revoke these
expanded authorities at any time if an
analysis indicates a significant deficiency.
NCUA will notify the corporate credit union
in writing of the identified deficiency. A
corporate credit union may request, in
writing, reinstatement of the revoked
authorities by providing a self-assessment
plan which details how it has corrected these
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deficiencies. Further guidance on the
characteristics necessary to obtain additional
authorities is available in Appendix C.

Part |

(a) In order to participate in the authorities
set forth in paragraphs (b)—(d) of this Part I,

a corporate credit union must:

(1) Have a minimum capital ratio of 5
percent.

(2) Meet the management, staff, systems,
compliance, legal, and risk assessment
requirements specified in Appendix C.

(3) Evaluate monthly the changes in MVPE
and the MVPE ratio for the tests set forth in
§704.8(e)(1)(i).

(b) A corporate credit union which has met
the requirements of paragraph (a) of this Part
| is not bound by the concentration limits on
investments set forth at § 704.6(c) (1) and (2).
Instead, the corporate credit union must
establish limits on such investments as a
percentage of the sum of reserves and
undivided earnings and paid-in capital that
take into account the relative amount of
credit risk exposure based upon, but not
limited to, the legal and financial structure of
the transaction, the collateral, all other types
of credit enhancement, and the term of the
transaction.

(c) A corporate credit union which has met
the requirements of paragraph (a) of this Part
I may:

(1) Except for investments in a wholesale
corporate credit union, invest in non secured
obligations of any single domestic issuer up
to 150 percent of the sum of reserves and
undivided earnings and paid-in capital,

(2) Purchase short-term investments rated
no lower than A-1 (or equivalent) and long-
term investments rated no lower than AA—
(or equivalent); at the time of purchase and
at any subsequent time by same nationally
recognized statistical rating organization(s)
used at the time of purchase.

(3) Purchase asset-backed securities rated
no lower than AA (or equivalent);

(4) Engage in short sales of permissible
investments to reduce interest rate risk; and

(5) Purchase principal only (PO) stripped
mortgage-backed securities to reduce interest
rate risk.

(d) In performing the rate stress tests set
forth in § 704.8(e)(1)(i), the MVPE of a
corporate credit union which has met the
requirements of paragraph (a) of this Part |
may decline as much as 35 percent.

(e) The maximum aggregate amount in
loans and irrevocable lines of credit to any
one member credit union, excluding pass-
through and guaranteed loans from the CLF
and the NCUSIF, shall not exceed 100
percent of the corporate credit union’s capital
for unsecured loans and irrevocable lines of
credit. The board directors will establish the
limit, as a percent of the corporate credit
union’s capital plus pledged shares for
secured loans and irrevocable lines of credit.

Part 11

(a) In order to participate in the authorities
set forth in paragraphs (b)-(d) of this Part II,
a corporate credit union must:

(1) Have a minimum capital ratio of 6
percent;

(2) Meet the management, staff, systems,
compliance, legal, and risk assessment
requirements specified in Appendix C.

(3) Evaluate monthly the changes in MVPE
and the MVPE ratio for the tests set forth in
§704.8(e)(2)(i).

(b) A corporate credit union which has met
the requirements of paragraph (a) of this Part
Il is not bound by the concentration limits on
investments set forth at § 704.6(c) (1) and (2).
Instead, the corporate credit union must
establish limits on such investments as a
percentage of the sum of reserves and
undivided earnings and paid-in capital, that
take into account the relative amount of
credit risk exposure based upon, but not
limited to, the legal and financial structure of
the transaction, the collateral, all other types
of credit enhancement, and the term of the
transaction.

(c) A corporate credit union which has met
the requirements of paragraph (a) of this Part
I may:

(1) Except for investments in a wholesale
corporate credit union, invest in non secured
obligations of any single domestic issuer up
to 250 percent of the sum of reserves and
undivided earnings and paid-in capital,

(2) Purchase short-term investments rated
no lower than A-1 (or equivalent) and long-
term investments rated no lower than A- (or
equivalent) at the time of purchase and at any
subsequent time by the nationally recognized
statistical rating organizations used at the
time of purchase.

(3) Purchase asset-backed securities rated
no lower than AA (or equivalent);

(4) Engage in short sales of permissible
investments to reduce interest rate risk; and

(5) Purchase principal only (PO) stripped
mortgage-backed securities to reduce interest
rate risk.

(d) In performing the rate stress tests set
forth in § 704.8(e)(1)(i), the MVPE of a
corporate credit union which has met the
requirements of paragraph (a) of this Part Il
may decline as much as 50 percent.

(e) The maximum aggregate amount in
secured and unsecured loans and irrevocable
lines of credit to any one member credit
union, excluding pass-through and
guaranteed loans from the CLF and the
NCUSIF, shall be established by the board of
directors as a percentage of the corporate
credit union’s capital plus pledged shares.

Part 111

(a) A corporate credit union which has met
the requirements of paragraph (a) of Part | of
this Appendix and the foreign investment
criteria set forth in Appendix C, may invest
in:

(1) Debt obligations of a foreign country;

(2) Deposits in, the sale of federal funds to,
and debt obligations of foreign banks or
obligations guaranteed by these banks;

(3) Non secured obligations of any single
foreign issuer, not exceeding 150 percent of
the sum of reserves and undivided earnings
and paid-in capital; and

(4) Non secured obligations in any single
foreign country, not exceeding 500 percent of
the sum of reserves and undivided earnings
and paid-in capital.

(b) All investments with sovereign entities
and foreign banks are subject to the following
requirements:

(1) Short-term investments must be rated
no lower than A-1 (or equivalent);

(2) Long-term investments must be rated no
lower than AA (or equivalent);

(3) A sovereign issuer, and/or the country
in which a corporate issuer is organized,
must be rated no lower than AA (or
equivalent) for political and economic
stability.

(4) For each approved foreign bank line,
the corporate credit union must identify the
specific banking centers and branches to
which it will lend funds.

Part IV

A corporate credit union which has met
the requirements of paragraph (a) of Part | of
this Appendix and the financial derivatives
criteria set forth in Appendix C, may engage
in derivatives transactions which are directly
related to its financial activities and which
have been specifically approved by NCUA. A
corporate credit union may use such
derivatives authority only for the purposes of
creating structured instruments and hedging
its own balance sheet and the balance sheets
of its members.

Appendix C—Guidelines for Evaluating
Requests for Expanded Authorities

This Appendix provides guidance for
corporate credit unions which seek expanded
authorities under Appendix B of part 704.
These guidelines represent the prudent
practices and acceptable qualifications which
must be evident in a corporate credit union
for NCUA to approve its request. There are
four distinct expanded authority alternatives
which are set forth Appendix B. Corporate
credit unions which are granted expanded
authorities must adhere at all times to the
requirements set forth in Appendix B and
Appendix C. NCUA will ensure that
corporate credit unions continue to meet the
necessary qualifications and remain in sound
financial condition through its regular, on-
going safety and soundness review. Provided
that the corporate credit union is in sound
financial condition, the primary areas which
are used to evaluate each request for
expanded authority are: board, senior
management, and staff; systems and
operations; credit risk management; liquidity
risk management; audit and compliance; and
legal matters.

Part |

(a) General. Requests for the expanded
authorities as outlined in Appendix B, Part
I, will be evaluated based on the criteria
outlined in paragraphs (b) through (g) of this
Appendix C, Part I.

(b) Board, senior management, and staff.

(1) The board has received adequate
training and is sufficiently knowledgeable to
make informed decisions regarding the risk
activities of the corporate credit union and to
properly evaluate the use of the expanded
authorities.

(2) Senior management has in-depth
experience in their direct areas of
responsibility and a working knowledge of
most key areas.

(3) The asset and liability committee
(ALCO) members are conversant in
investment activities and strategies and are
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capable of individually explaining, justifying,
and supporting the risk exposures of the
corporate credit union.

(4) Senior investment managers and asset
and liability managers have knowledge and
experience commensurate with the potential
expanded authorities of the corporate credit
union.

(5) Staff supporting the asset and liability
management functions have expert
knowledge in developing and applying the
assumptions, methodologies, and
interrelationships between the financial
factors driving the risk measurement results.
The staff has the ability to adjust the model
and customize applications consistent with
the additional test requirements of
§704.8(e)(3).

(6) Qualified designated back-ups are in
place and capable of assuming primary
responsibilities. Back-ups are adequately
trained to ensure that minimum disruption
would occur in the event of the loss
(temporary or permanent) of primary
personnel.

(7) Qualified, cross-trained personnel are
in place for all essential support positions.

(c) Systems/Operations. (1) Systems
support and operational capacity are
adequate to process, measure, monitor, and
report all financial transactions. This
includes the capacity to handle volume and
complexity with timely and accurate results.
Systems can provide sophisticated measures
of valuation for a variety of simulated market
scenarios. Systems can interface, and
automation ensures a strong measure of
control and standardization.

(2) The major financial-related areas,
which require a particular emphasis upon
support and control, are the accounting and
risk measurement systems. Specific areas of
infrastructure strength include, but are not
limited to, the following areas:

(i) Valuation of instruments and risk
measurement.

(A) Methodologies permit alternative
scenario analysis in addition to those
required in §704.8(e)(3).

(B) Qualified staff are capable of
challenging and validating the analytical
applications and assumptions of the risk
measurement methodologies.

(C) Simulations can be produced in a
timely, accurate manner on at least a monthly
basis.

(D) Variance analysis is conducted each
month to evaluate and explain the reasons for
differences between projected and actual
results.

(E) The model(s) and supporting processes
are capable of meeting the needs of
management reporting for both compliance
and decision-making.

(F) The model(s) and supporting statistical
analyses used to measure risk are validated
prior to use and periodically thereafter.

(ii) Accounting for transactions.

(A) Accounting processes are independent
of the risk taking unit (investments).

(B) Accounting systems and processes are
commensurate with instruments that have
complex structures and/or embedded
options, including off-balance sheet
activities.

(C) Systems have a demonstrated ability to
produce timely, accurate financial statements

for internal and external purposes, in
conformance with GAAP.

(D) There is an on-line, dedicated, and
automated system capable of providing
timely, accurate reports independent of the
corporate credit union’s risk taking unit.
Reports are standardized and may be
customized for both financial and risk
reporting purposes. For example, systems
would include:

(1) Automated data transfer;

(2) On-demand report generation based on
current data;

(3) Ability to account for investments with
complex structures and/or embedded options
including off-balance sheet activities;

(4) Accounts for all investment
characteristics and cash flows;

(5) General ledger treatment—
amortization/accretion of discounts/
premiums can be produced for dynamic
cash-flow instruments and transactions;

(6) Security safeguards that ensure
protection and integrity of input and output
through a dedicated and controlled system
environment;

(7) Ability to handle expanded authorities
and changes in strategies and external market
factors; and

(8) Establishment and maintenance of
adequate back-up arrangements to minimize
the disruption of major services and to
address system problems timely.

(d) Credit risk management. The credit risk
management function is independent and
able to assess the inherent risk associated
with all concentrations, limits and proposed
transactions, including any additional
authorities provided in Appendix B. The
measuring and monitoring methodologies are
sufficient to meet the scope and complexity
of all credit related activities. (1)
Management/Staff. (i) Credit risk
management is independent from the risk
taking unit and is directed by a level of
senior management sufficient to ensure that
credit risk activities remain consistent with
board policies and objectives.

(i) Analysts are qualified to identify and
assess the inherent credit risk in all
transactions that possess material credit
exposures. Analysts have knowledge and
experience in evaluating credit risk in the
money and capital markets.

(2) Policies and procedures. (i) Procedures
address the methodology for measuring and
monitoring credit risk and the means of
responding to a deterioration in credit.

(ii) There is a daily process of measuring
and reporting the credit exposures in
comparison to policy limits.

(iii) Procedures provide the risk taking unit
with daily credit exposures and remaining
limit capacity.

(iv) Credit limits and transaction types are
approved by a credit risk committee to
ensure consistency with corporate credit
union objectives.

(v) Senior credit personnel have the direct
authority to reduce, suspend, or revoke a
credit limit.

(e) Liquidity risk management. (1) Effective
controls exist for liquidity exposures arising
from both market or product liquidity and
instrument cash flows.

(2) Daily liquidity management procedures
for investment activities are an integral part
of the day-to-day operations.

(3) Management reporting includes an on-
going daily liquidity assessment which is
updated to reflect current changes to
investment and funding positions.

(f) Audit and compliance. (1) The internal
audit and compliance area has staff, or has
engaged outside personnel, with expert
knowledge and experience adequate to
support the scope and complexity of all
activities associated with expanded
authorities.

(2) The scope of review addresses
appropriateness of risk as well as general
compliance issues.

(9) Legal issues. The corporate credit union
has inside legal counsel or has access to
outside counsel which can provide a
specialized review of all associated legal
matters.

Part 11

(a) General. Requests for the expanded
authorities as outlined in Appendix B, Part
11, will be evaluated based on the criteria
outlined in paragraphs (b) through (f) of this
Appendix C, Part Il.

(b) Senior management and staff. (1)
Senior management is demonstrably familiar
with key areas of the corporate credit union
and conversant in technical factors affecting
the institution’s risk.

(2) Senior management is substantially
represented by individuals who have
extensive related experience with a
depository institution, investment banker, or
broker/dealer.

(3) Investment and risk management staff
have substantial experience and have
received extensive training to support
expanded authorities.

(c) Systems and operations. (1) Qualified
staff are capable of modeling securities and
financial transactions to determine that
components are valued consistent with the
market. This means that the value of all
transactions, securities, and options can be
independently determined by corporate
credit union staff.

(2) Senior management receives a daily
position report detailing current activities,
mark-to-market valuations, balance sheet
positions, and other critical financial
information.

(d) Credit risk management. (1)
Management and staff. (i) Senior credit
analyst(s) has extensive experience (e.g.,
years of experience, held positions of
responsibility, and/or completed specialized
credit training in capital markets) with
particular emphasis on evaluating financial
institutions and debt securities.

(ii) Sufficient number of analysts are on
staff to ensure that all credits receive
appropriate, timely, and in-depth analysis.

(2) Policies and procedures. (i) The credit
risk management is a stand-alone unit.

(ii) There is a formal credit risk committee
which approves all credit limits.

(e) Audit and compliance. (1) There is an
independent, stand-alone risk compliance
unit managed by senior staff who are capable
of comprehending, evaluating, and
challenging all potential risk areas of the
corporate credit union.
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(2) A highly qualified senior management
executive is responsible for the unit.

(3) The unit is responsible for assuring the
board of directors that staff in all potential
risk areas are conducting their activities in
conformance with all board policies and
procedures.

(4) The unit is also responsible for assisting
management in developing and enhancing
the existing risk management processes to
improve the areas where potential
weaknesses or deficiencies are identified.

(5) The unit has specialized staff with
extensive knowledge of systems, policies,
and procedures used to govern all approved
activities and which understands the
inherent risk issues affecting those activities.

(f) Legal issues. The corporate credit union
maintains inside counsel or has established
relationships with outside legal firms which
specialize in evaluating relevant contracts
and transactions to ensure that the corporate
credit union’s legal and business interests are
represented for all expanded authorities.

Part 111

(a) General. Requests for the expanded
authorities as outlined in Appendix B, Part
111, will be evaluated based on the criteria for
management, staff, systems, compliance,
legal, and risk assessment specified in Part |
of this Appendix C and the additional criteria
outlined in paragraphs (b) and (c) of this Part
1I.

(b) Senior management and staff. (1)
Senior management has addressed the
unique potential risk impact of foreign
investments and has contingency policies
and procedures to address these factors.

(2) Staff includes qualified analysts with
knowledge and experience evaluating cross-
border risk.

(3) Analysts are experienced in evaluating
sovereign and foreign institution credits and
conduct a timely, in-depth analysis for all
approved foreign limits.

(4) Analysts have training and/or
experience in evaluating the political,
economic and regulatory environment and
the unique financial and accounting
standards which affect the interpretation of
financial data used to evaluate foreign
counterparties.

(c) Systems and operations. (1) An
automated system is in place which monitors
all foreign investment exposures by entity
and country and is updated daily or as
exposures change; and

(2) Credit risk management procedures
address the unique political, legal, and
economic factors which potentially affect all
approved foreign counterparties.

Part IV

(a) General. Requests for the expanded
authorities as outlined in Appendix B, Part
1V, will be evaluated based on the criteria for
management, staff, systems, compliance,
legal, and risk assessment specified in Part |
of this Appendix C and the additional criteria
outlined in paragraphs (b) through (h) of this
Part IV.

(b) Request to NCUA for authority. The
request for derivative authority must include,
at a minimum, the following:

(1) A detailed description of the relevant
products, markets and business strategies

including examples of how each type of
proposed transaction will work;

(2) The methodology for measuring
exposures and the proposed limits on each
type of transaction, as well as an aggregate
limit based upon a percentage of capital at
risk;

(3) The costs associated with establishing
effective risk management systems and hiring
and retaining professionals with derivative
transaction experience;

(4) An analysis which justifies the
reasonableness of the proposed activities
relative to the corporate credit union’s
overall financial condition and capital level;

(5) An analysis of the risks that may arise
from the use of derivatives which includes,
at a minimum, market, credit, liquidity,
operations, and legal risks;

(6) The detailed procedures the corporate
credit union will use to effectively identify,
measure, monitor, report, and control risks;

(7) The relevant accounting guidelines to
be used,;

(8) Internal control procedures detailing
the segregating of duties between the staff
that executes transactions and operational
personnel that monitor and report activity;
and

(9) The scope of the audit and internal risk
monitoring functions.

(c) Board, senior management, and staff.
(1) Board and senior management have
sufficient knowledge and experience to
understand, approve, and provide oversight
for all proposed derivative activities.

(2) Board members and responsible
management and staff have received
adequate training to familiarize them with all
relevant aspects of effective derivative use
and related control issues before assuming
risk exposures.

(3) Board and senior management
understand and agree that the risk
management process that will be used is
appropriate and that actual and potential risk
exposures will be clearly identified and fully
disclosed to the board on a regular basis.

(4) Senior management has retained
knowledgeable and experienced personnel in
derivative transactions for both the
management and operations functions.

(5) The manager directly responsible for
these activities has extensive related
experience with a depository institution,
investment banker, or broker/dealer.

(d) Systems and operations. (1) The board
has dedicated sufficient financial and
personnel resources to support operations
and systems development and maintenance.
The sophistication of the systems support
and operational capacity is commensurate
with the size and complexity of the
derivatives activity.

(2) Derivatives support systems provide
accurate and timely transactions processing
and allow for proper risk exposure
monitoring and interfacing with other
systems of the corporate credit union.

(3) The risk measurement system is capable
of quantifying the risk exposures resulting
from derivatives activities arising from
changes in relevant market factors.

(4) The market risk measurement system is
capable of producing prompt and accurate
assessments at least monthly.

(5) The risk management system addresses,
at a minimum, the following:

(i) Procedures that accurately identify and
quantify risk levels on a timely basis;

(ii) Limits and other controls on levels of
risk associated with counterparty credit,
concentrations and other relevant market
factors;

(iii) Limits on aggregate risk positions
which capture the inter-connected effect of
all positions;

(iv) Reports to senior management and the
board that accurately present the types and
amounts of risks assumed and demonstrate
compliance with approved policies and
limits; and

(v) Auditing procedures to ensure the
integrity of risk management systems and
confirm compliance with approved policies
and procedures.

(6) Appropriate resources are devoted to
operations sufficient to support the scope
and complexity of the activities.

(7) Effective senior management
supervision and Board oversight is in place
to ensure that all derivative activities are
conducted in a safe and sound manner.

(8) Comprehensive written policies and
procedures are approved by the board and
periodically reviewed thereafter as activity
levels or market and business conditions
warrant.

(9) Procedures support the proper control
over the recordation, settlement, and
monitoring of derivative transactions.
Internal controls assure that proper
processing procedures for all transactions
and reconciliation of front and back office
databases is done on a regular basis.

(20) Policies and procedures address risk
management (market, credit, liquidity, and
operations), legal issues, capital
requirements, and accounting standards. In
conjunction with the credit risk function, the
methods of valuation (e.g. bid side or mid-
market) are appropriate and the sources and
methods of pricing are reasonable and
supportable.

(e) Credit risk management. (1) Policies
and procedures are in place to address, at a
minimum, significant counterparty
exposures, concentrations, credit exceptions,
risk ratings, and non performing contracts.
Management has established internal limits
which are prudent and consistent with the
corporate credit union’s financial condition
and management’s expertise.

(2) Timely, detailed reports, which are
consistent with the policy and procedure
requirements, are available for board and
senior management review. Reports
consolidate activities by counterparty and are
incorporated into aggregate credit exposure
reports for other non derivative exposures.

(3) Approved counterparts have credit
ratings no lower than operating parameters
authorized for the corporate credit union
under Part | of this Appendix B.

(4) Credit personnel are qualified to
identify and assess the inherent credit risk in
all proposed derivative transactions.

(5) Procedures ensure credit analysis of
counterparties is performed before
transactions are executed and there is
periodic assessment of credit throughout the
life of outstanding derivative transactions.
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(6) Credit procedures address the
availability and impact of credit exposure
reduction techniques (e.g., bilateral collateral
agreements and/or mutual margining
agreements).

(7) The corporate credit union can
calculate the current mark-to-market (current
exposure) as well as projected changes in
value (potential exposure) when assessing
credit exposure per transaction and
counterparty.

(8) Reports track the aggregate and net
exposures for each counterparty.

(9) Mark-to-market calculations are
obtained independently from qualified
sources as frequently as necessary.

(10) Policies and procedures address the
issue of settlement risk and establish prudent
settlement limits where applicable.

(f) Liquidity risk management. (1) Effective
controls exist for liquidity exposures arising
from both market or product liquidity and
instrument cash flows.

(2) Policies address the exposures to cash
flow gaps arising from derivative transactions
and establish appropriate limits on the size
and duration of such gaps (e.g., concentration
of swap payments, margin calls, or early
terminations).

(3) Liquidity management procedures for
derivatives are an integral part of the day-to-
day operations and are also incorporated into
the overall liquidity stress test and
contingency funding plan requirements of
§704.8.

(4) Monitoring procedures are integrated
with the overall liquidity management
process for all corporate credit union
activities.

(9) Audit and compliance. (1) An
independent risk management unit is
responsible for measuring and reporting risk
exposures taken in derivatives.

(2) Audit coverage is adequate to ensure
timely identification of internal control
weaknesses or system deficiencies. Audit
coverage is provided by competent
professionals who are knowledgeable about
the risks inherent in derivative transactions
and have commensurate experience auditing
financial institutions which utilize the same
or similar types of derivatives. The scope of
the audit includes coverage of the
accounting, legal, operating, and risk
controls.

(3) All risk measurement applications and
models are reviewed and validated annually.

(4) Controls are in place to ensure
documentation is confirmed, maintained and
safeguarded. Any documentation exceptions
are monitored and reviewed by appropriate
senior management and legal counsel.

(h) Legal issues. (1) The corporate credit
union has in-house legal counsel or has
access to outside counsel which can
reasonably ensure that any derivatives
related contracts adequately represent the
legal and business interests of the corporate
credit union.

(2) The corporate credit union has access
to outside counsel which is expert in all
financial derivatives contracts and related
matters.

PART 709—INVOLUNTARY
LIQUIDATION AND CREDITOR CLAIMS

2. The authority citation for part 709
continues to read as follows:

Authority: 12 USC 1766; Pub. L. 101-73,
103 Stat. 183, 530 (1989) (12 USC 1787 et
seq.).

3. Section 709.5 is amended by
revising paragraphs (b)(6) and (b)(7);
removing the period and adding a
semicolon and the word “‘and” at the
end of paragraph (b)(8); and adding
paragraph (b)(9) to read as follows:

§709.5 Payout Priorities in Involuntary
Liquidation.
* * * * *

b * X *

(6) Shareholders to the extent of their
respective uninsured shares and the
National Credit Union Share Insurance
Fund, to the extent of its payment of
share insurance;

(7) In a case involving liquidation of
a corporate credit union, membership
capital; and
* * * * *

(9) In a case involving liquidation of
a corporate credit union, paid-in capital.

* * * * *

PART 741—REQUIREMENTS FOR
INSURANCE

4. The authority citation for part 741
continues to read as follows:
Authority: 12 USC 1757, 1766, and 1781—

1790. Section 741.11 is also authorized by 31
USC 3717.

5. Section 741.219 is added to read as
follows:

§741.219 Investment requirements.

Any credit union which is insured
pursuant to Title Il of the Act must
adhere to the requirements stated in part
703 of this chapter concerning
transacting business with corporate
credit unions.

[FR Doc. 96-13518 Filed 6—-3-96; 8:45 am]
BILLING CODE 7535-01-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 95-ANE—65]

RIN 2120-AA64

Airworthiness Directives; CFM
International CFM56-5/-5B/-5C Series
Turbofan Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to CFM
International (CFMI) CFM56-5/-5B/-5C
series turbofan engines. This proposal
would require initial and repetitive
borescope inspections of the stage 1 disk
bore of certain high pressure compressor
rotor (HPCR) stage 1-2 spools for rubs
and scratches, and replacement, if found
rubbed or scratched, with a serviceable
part. This proposal would also require
removal and replacement of certain
stationary number 3 bearing aft air/oil
seals as terminating action to the
inspection program. This proposal is
prompted by a report of an engine found
with a rub on the forward corner of the
HPCR stage 1 disk bore due to contact
with the stationary number 3 bearing aft
air/oil seal. The actions specified by the
proposed AD are intended to prevent a
failure of the stage 1 disk of the HPCR
stage 1-2 spool, which could result in
an uncontained engine failure and
damage to the aircraft.

DATES: Comments must be received by
August 5, 1996.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket No.
95— ANE-65, 12 New England Executive
Park, Burlington, MA 01803- 5299.
Comments may also be submitted to the
Rules Docket by using the following
Internet address:
“epdodcomments@mail.hq.faa.gov”.
Comments may be inspected at this
location between 8:00 a.m. and 4:30
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
CFM International, Technical
Publications Department, One Neumann
Way, Cincinnati, OH 45215; telephone
(513) 552-2981, fax (513) 552—-2816.
This information may be examined at
the FAA, New England Region, Office of
the Assistant Chief Counsel, 12 New
England Executive Park, Burlington,
MA.

FOR FURTHER INFORMATION CONTACT:
Robert J. Ganley, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (617) 238-7138,
fax (617) 238—7199.
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SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 95— ANE-65."” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, New England Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 95—-ANE- 65, 12 New
England Executive Park, Burlington, MA
01803- 5299.

Discussion

This proposed airworthiness directive
(AD) is applicable to CFM International
(CFMI) CFM56-5/-5B/-5C series
turbofan engines. The Federal Aviation
Administration (FAA) has received a
report of an engine found with a rub on
the forward corner of the high pressure
compressor rotor (HPCR) stage 1 disk
bore due to contact with the stationary
number 3 bearing aft air/oil seal. The
manufacturer has discovered a potential
lack of clearance condition between the
HPCR stage 1 disk bore and certain
stationary number 3 bearing aft air/oil
seals. This potential lack of clearance
may result in contact between the two
parts during engine operation. The
manufacturer has determined that this
lack of clearance condition is limited to

engines that have a certain stationary
number 3 bearing aft air/oil seal
installed. This condition, if not
corrected, could result in a failure of the
stage 1 disk of the HPCR stage 1-2
spool, which could result in an
uncontained engine failure and damage
to the aircraft.

The FAA has reviewed and approved
the technical contents of CFM56-5
Service Bulletin (SB) No. 72-440,
CFM56- 5B SB No. 72-064, and
CFM56-5C SB No. 72—-229, all Revision
2, dated June 23, 1995, that describes
procedures for borescope inspections of
the stage 1 disk bore of certain HPCR
stage 1-2 spools for rubs and scratches.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require initial and repetitive borescope
inspections of the stage 1 disk bore of
certain HPCR stage 1-2 spools for rubs
and scratches, and replacement, if found
rubbed or scratched, with a serviceable
part. This proposal would also require
removal and replacement of certain
stationary number 3 bearing aft air/oil
seals as terminating action to the
inspection program. The actions would
be required to be accomplished in
accordance with the SB’s described
previously.

There are approximately 131 engines
of the affected design in the worldwide
fleet. The manufacturer has advised the
FAA that there are no engines installed
on U.S. registered aircraft that would be
affected by this AD. Therefore, there is
no associated cost impact on U.S.
operators as a result of this AD.
However, should an affected engine be
imported on an aircraft and placed on
the U.S. registry in the future, it would
take approximately 402 work hours to
accomplish the required actions, and
that the average labor rate is $60 per
work hour. Required parts would cost
approximately $87,700 per engine.
Based on these figures, the cost impact
of the proposed AD is estimated to be
$111,820 per engine.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not

a “‘significant rule’’ under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by adding the
following new airworthiness directive:
CFM International: Docket No. 95-ANE—65.

Applicability: CFM International (CFMI)
CFM56-5/-5B/— 5C series turbofan engines,
installed on but not limited to Airbus A320,
A321, and A340 series aircraft.

Note: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
use the authority provided in paragraph (h)
to request approval from the Federal Aviation
Administration (FAA). This approval may
address either no action, if the current
configuration eliminates the unsafe
condition, or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any engine from the
applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent a failure of the stage 1 disk of
the high pressure compressor rotor (HPCR)
stage 1-2 spool, which could result in an
uncontained engine failure and damage to
the aircraft, accomplish the following:
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(a) For CFM56-5/-5B/-5C engines that
have a stationary number 3 bearing aft air/oil
seal, Part Number (P/N) 1364M71G02,
installed, inspect the stage 1 disk of the
HPCR stage 1-2 spool in accordance with the
Accomplishment Instructions of CFM56-5
Service Bulletin (SB) No. 72-440, CFM56-5B
SB No. 72-064, or CFM56-5C SB No. 72-229,
all Revision 2, dated June 23, 1995, as
applicable, as follows:

(1) If the disk has been previously
inspected prior to the effective date of this
AD, inspect prior to accumulating 2,200
cycles since new (CSN).

(2) If the disk has been previously
inspected prior to the effective date of this
AD, and the disk was found not to be rubbed
or scratched, reinspect prior to accumulating
2,200 cycles since last inspection (CSLI).

(b) Thereafter, for disks that have been
inspected in accordance with paragraph
(a)(2) or (a)(2) of this AD, inspect in
accordance with the Accomplishment
Instructions of CFM56-5 SB No. 72-440,
CFM56-5B SB No. 72-064, or CFM56-5C SB
No. 72-229, all Revision 2, dated June 23,
1995, as applicable, at intervals not to exceed
2,200 CSLI.

(c) Remove from service HPCR stage 1-2
spools with rubbed or scratched stage 1 disks
and replace with a serviceable part, as
follows:

(1) For spools with less than 2,200 CSN on
the effective date of this AD, at the next
engine shop visit after the effective date of
this AD, or prior to accumulating 2,200 CSN,
whichever occurs first.

(2) For spools with 2,200 CSN or more on
the effective date of this AD, at the next
engine shop visit after the effective date of
this AD, or prior to accumulating 2,200 CSLI,
whichever occurs first.

(d) Remove from service stationary number
3 aft air/oil seals, P/N 1364M71G02, at the
next engine shop visit after the effective date
of this AD, and replace with a serviceable
part. Compliance with this paragraph
constitutes terminating action to the
inspection requirements of paragraphs (a)(1),
(@)(2), and (b) of this AD.

(e) For the purpose of this AD, a
serviceable HPCR stage 1-2 spool is defined
as a spool without a rub or scratch indication
on the stage 1 disk, a P/N 1834M55G01
spool, or a spool that has accomplished the
stage 1 disk rework in accordance with any
revision level of CFM56-5 SB No. 72-442,
CFM56-5B SB No. 72-066, or CFM56-5C SB
No. 72-230, as applicable.

(f) For the purpose of this AD, a serviceable
stationary number 3 bearing aft air/oil seal is
defined as any seal other than a P/N
1364M71G02 seal.

(9) For the purpose of this AD, an engine
shop visit is defined as the induction of an
engine into the shop for any reason.

(h) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office. The request should be
forwarded through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Engine Certification Office.

Note: Information concerning the existence
of approved alternative methods of

compliance with this airworthiness directive,
if any, may be obtained from the Engine
Certification Office.

(i) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

Issued in Burlington, Massachusetts, on
May 22, 1996.

Robert E. Guyotte,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 96-13890 Filed 6—-3-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 93—-ANE-79]
RIN 2120-AA64

Airworthiness Directives; Pratt &
Whitney JT8D Series Turbofan Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Supplemental notice of
proposed rulemaking; reopening of
comment period.

SUMMARY: This notice revises an earlier
proposed airworthiness directive (AD),
applicable to Pratt & Whitney (PW) JT8D
series turbofan engines, that would have
superseded a current AD by reducing
the rear flange inspection interval for
combustion chamber outer cases
(CCOC’s) when only the aft face of the
rear flange has been inspected, and
introducing an improved ultrasonic
probe assembly. That proposal was
prompted by reports of crack origins in
the forward face of the rear flange that
could not be detected by the inspection
methods for installed CCOC'’s that were
mandated in the current AD. This action
retains the elements of the original
proposal, but simplifies the compliance
instructions, and incorporates a new PW
Alert Service Bulletin (ASB). This
action also revises the proposed rule by
introducing new non-destructive
inspection procedures (NDIP’s), and
introducing a rotating eddy current
probe for shop inspections in which the
case is removed from the engine. In
addition, this action eliminates
fluorescent penetrant inspection (FPI),
fluorescent magnetic particle inspection
(FMPI), and visual inspections from hot
section disassembly level inspection
procedures. This action also revises the
proposed rule by consolidating the
inspection requirements of an
additional current AD, 95-08-15, into
this proposed AD. The actions specified
by this proposed AD are intended to
prevent CCOC flange cracks that could

result in uncontained engine failure,
inflight engine shutdown, engine cowl
release, and airframe damage.

DATES: Comments must be received by
August 5, 1996.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket No.
93-ANE-79, 12 New England Executive
Park, Burlington, MA 01803-5299.
Comments may also be submitted to the
Rules Docket by using the following
Internet address: “epd-
adcomments@mail.hq.faa.gov”.
Comments may be inspected at this
location between 8:00 a.m. and 4:30
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Pratt & Whitney, 400 Main Street, East
Hartford, CT 06108. This information
may be examined at the FAA, New
England Region, Office of the Assistant
Chief Counsel, 12 New England
Executive Park, Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
Mark A. Rumizen, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (617) 238-7137,
fax (617) 238—7199.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
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must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 93—-ANE-79.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, New England Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 93—ANE-79, 12 New
England Executive Park, Burlington, MA
01803-5299.

Discussion

On October 3, 1989, the Federal
Aviation Administration (FAA) issued
airworthiness directive (AD) 87-11-07
R1, Amendment 39-6360 (54 FR 46045,
November 1, 1989), applicable to Pratt
& Whitney (PW) JT8D series turbofan
engines, to require repetitive eddy
current, fluorescent penetrant,
fluorescent magnetic penetrant, or
visual inspections for cracks in the rear
flange, and ultrasonic, fluorescent
penetrant, or fluorescent magnetic
penetrant inspections for cracks in the
PS4 boss, and drain bosses of the
combustion chamber outer case (CCOC).
That action was prompted by reports of
uncontained rupture of the CCOC. That
condition, if not corrected, could result
in CCOC flange cracks that if undetected
could result in uncontained engine
failure, inflight engine shutdown,
engine cowl release, and airframe
damage.

Since the issuance of that AD, the
FAA has received reports of crack
origins in the forward face of the rear
flange that cannot be detected by the
inspection methods for installed CCOC’s
that were mandated in that AD. While
no failures have been attributed to these
undetected cracks, analysis indicates
that a reduced inspection interval is
necessary to prevent crack propagation
to critical lengths as the CCOC'’s age.
The FAA has determined that to reduce
the fleet-wide risk to an acceptable
level, the inspection interval should be
reduced if only the aft face of the rear
flange is inspected.

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to add an AD, applicable to PW
JT8D series turbofan engines, was
published as a notice of proposed
rulemaking (NPRM) in the Federal
Register on March 15, 1994 (59 FR
11942). That NPRM would have
reduced the inspection interval for
CCOC'’s that have had only the aft face
of the rear flange inspected and
introduced an improved ultrasonic
probe assembly. That NPRM was

prompted by reports of rupture of
CCOC'’s that had only the aft face of the
rear flange inspected in accordance with
the current AD.

Since the issuance of that NPRM, the
manufacturer has introduced improved
non-destructive inspection procedures
(NDIP’s) that are applicable to the
existing CCOC inspection requirements
of AD 87-11-07 R1. The FAA has
determined that the improved NDIP’s
should be incorporated into the CCOC
inspection requirements, that the FPI,
FMPI, and visual inspections should be
eliminated from the hot section
inspection level of disassembly
inspection requirements, that a new
rotating eddy current probe should be
introduced for shop level inspections in
which the case is removed from the
engine, and that the compliance section
should be simplified.

In addition, since issuance of the
NPRM the FAA has issued AD 95-08—
15, Amendment 39-9204 (60 FR 20019,
April 24, 1995), which requires an
additional inspection of the CCOC rear
flange for intergranular cracking. In
addition, PW has issued Revision 1 to
the Alert Service Bulletin (ASB)
incorporated in that AD, No. A6202,
dated January 4, 1996, which removes
the in-shop ultrasonic inspection
requirement and clarifies the borescope
inspection requirements. The FAA has
determined that AD 95-08-15 should be
superseded and the compliance
requirements of that AD and that PW
ASB No. A6202, Revision 1, dated
January 4, 1996, should be consolidated
into the existing CCOC inspection
requirements of AD 87-11-07 R1.

In addition, PW has issued ASB No.
A6228, dated November 7, 1995, which
introduces the improved NDIP’s,
eliminates the FPI and FMPI from the
hot section disassembly level inspection
requirements, and consolidates
inspection procedures for the CCOC.
This ASB is incorporated in this
proposed rule. Pratt & Whitney ASB No.
A6228, dated November 7, 1995, also
includes an inspection of PS4 and drain
bosses for a thin walled condition in
Paragraph 2.C, Part Il of that ASB. The
FAA has determined, however, that this
condition does not pose a significant
risk to continued safe flight and
therefore is not included in this
proposed AD.

Interested persons have been afforded
an opportunity to participate in the
making of this proposal. Due
consideration has been given to the
comments received.

Two commenters state that the new,
reduced, rear flange inspection interval
should only apply to future inspections,
and not be retroactive, such that some

engines would require inspection
immediately upon AD effectivity. The
FAA agrees. This proposed AD allows
the inspection interval previously
established under AD 87-11-07 R1 to be
completed prior to imposing the new,
reduced intervals.

One commenter states that inspection
records may not specifically state
whether or not both faces of the rear
flange were inspected, or if only the aft
face was inspected, thus precluding
determination of the appropriate
reinspection interval in accordance with
PW ASB No. A6228, dated November 7,
1995. The FAA agrees. As stated above,
the previously established inspection
interval, determined in accordance with
AD 87-11-07 R1, may be used for the
initial inspection without the need for a
more comprehensive records search.

One commenter states that an
inspection should not be required at
shop visits that occur within a short
time period of a previous shop visit in
which the CCOC was inspected. The
FAA agrees. Shop visits that occur
within 1,000 cycles of a previous shop
visit that included a CCOC inspection
do not need to be reinspected.

Three commenters state that the shop
visit definition conflicted with the
definition contained in the PW ASB,
and in some instances CCOC
inspections and associated extensive
engine disassembly could be required
during limited scope maintenance
activities. The FAA agrees. This
proposed AD requires use of the shop
visit definition in the ASB, and this
definition has been refined in response
to operators’ concerns.

One commenter states that an
incorrect Table reference was specified
in paragraph (d) of the NPRM. The FAA
agrees. This proposed AD contains a
simplified compliance section that
limits references to only the applicable
major paragraphs of the ASB
compliance section.

Three commenters state that the AD
applicability section should specify the
applicable CCOC part numbers as well
as the applicable engine models. The
FAA agrees. The applicability section in
this proposed AD includes these part
number references.

One commenter states that the ASB is
complex and could lead to non-
compliance with the AD. The FAA
agrees. Both the ASB and the proposed
AD have been simplified.

One commenter states that the
equipment and procedures used for the
inspection of the PS4 and drain bosses
produce unreliable results. The FAA
agrees in part. The FAA acknowledges
that the inspections are complex and
require skilled and trained inspectors,
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and refinements have been made to
these inspection procedures and tools
based on past in-service experience and
reports from operators of the PW JT8D
series engines.

One commenter concurs with the
proposed AD as written.

Since these changes expand the scope
of the originally proposed rule, the FAA
has determined that it is necessary to
reopen the comment period to provide
additional opportunity for public
comment.

The FAA estimates that 6,815 engines
installed on aircraft of U.S. registry
would be affected by this proposed AD
and that it would take approximately
4.5 work hours per engine to
accomplish the proposed actions. Since
publication of the NPRM, the FAA has
revised its average labor rate estimate
from $55 per work hour to $60 per work
hour to better reflect current costs.
Based on these figures, the total cost
impact of the proposed AD on U.S.
operators is estimated to be $1,840,050.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-6360 (54 FR
46045, November 1, 1989) and
amendment 39-9204 (60 FR 20019,
April 24, 1995) and by adding a new
airworthiness directive to read as
follows:

Pratt & Whitney: Docket No. 93—ANE-79.
Supersedes AD 87-11-07 R1,
Amendment 39-6360, AD 87-11-07,
Amendment 39-5619, and AD 95-08-15,
Amendment 39-9204.

Applicability: Pratt & Whitney (PW)
Models JT8D-1, —1A, —-1B, -7, —=7A, -9, —9A,
-11, -15, -15A, =17, -17A, -17R, and -17AR
turbofan engines, with combustion chamber
outer case (CCOC) part numbers (P/Ns)
490547, 542155, 616315, 728829, 728829—
001, 730413, 730413-001, 730414, 730414—
001, 767197, 767279, 767279001 installed.
These engines are installed on but not
limited to Boeing 737 and 727 series, and
McDonnell Douglas DC-9 series aircraft.

Note: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
use the authority provided in paragraph (c)
to request approval from the Federal Aviation
Administration (FAA). This approval may
address either no action, if the current
configuration eliminates the unsafe
condition, or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any engine from the
applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent CCOC flange cracks that could
result in uncontained engine failure, inflight
engine shutdown, engine cowl release, and
airframe damage, accomplish the following:

(a) Inspect, disposition, and report CCOC
distress, in accordance with the intervals and
procedures described in Paragraphs 2.A and
2.C of PW Alert Service Bulletin (ASB) No.
A6202, Revision 1, dated January 4, 1996.
Reporting requirements have been approved
by the Office of Management and Budget and
assigned OMB control number 2120-0056.

(1) For the purposes of this AD, the
accomplishment effective date to be used for
determination of inspection intervals, as
required by Section 2.A of PW ASB A6202,
Revision 1, dated January 4, 1996, is defined
as the effective date of this AD.

(b) Inspect, disposition, and report CCOC
distress in accordance with the intervals and
procedures described in Paragraphs 2.A. (Part
1), 2.B. (Part Il), and 2.D of PW ASB No.
A6228, dated November 7, 1995. Reporting
requirements have been approved by the
Office of Management and Budget and
assigned OMB control number 2120-0056.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office. The request should be
forwarded through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Engine Certification Office.

Note: Information concerning the existence
of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Engine
Certification Office.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

Issued in Burlington, Massachusetts, on
May 22, 1996.

Robert E. Guyotte,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 96-13889 Filed 6-3-96; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 1, 2, 3, 5, 10, 12, 20, 56,
and 58

[Docket No. 96N-0163]

RIN 0910-AA69

Reinvention of Administrative
Procedures Regulations

AGENCY: Food and Drug Administration,
HHS.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Food and Drug
Administration (FDA) is considering
ways to further streamline its
administrative procedures regulations as
a result of a page-by-page review of the
agency’s regulations. This regulatory
review is part of the administration’s
“Reinventing Government” initiative
that seeks to streamline Government
and to ease the burden on regulated
industry and consumers. FDA is seeking
public comment on ways to streamline
its administrative procedures
regulations.

DATES: Written comments by September
3, 1996.
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ADDRESSES: Submit written comments

to the Dockets Management Branch

(HFA-305), Food and Drug

Administration, 12420 Parklawn Dr.,

rm. 1-23, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:

Regarding information concerning the

regulations: Philip L. Chao, Policy
Development and Coordination
Staff (HF-23), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-827—

3380.

Regarding general information on
FDA'’s “reinventing initiative’: Lisa
M. Helmanis, Regulations Policy
Management Staff (HF-26), Food

and Drug Administration, 5600

Fishers Lane, Rockville, MD 20857,

301-443-3480.
SUPPLEMENTARY INFORMATION: On March
4, 1995, President Clinton announced
plans for reforming the Federal
regulatory system as part of his
“Reinventing Government” initiative. In
his March 4, 1995, directive, the
President ordered all Federal agencies to
conduct a page-by-page review of their
regulations and to “eliminate or revise
those that are outdated or otherwise in
need of reform.” This notice represents
FDA'’s continuing effort to implement
the President’s plan. In previous issues
of the Federal Register, FDA proposed

revoking or revising other regulations;
the agency expects to issue additional
reinvention proposals in the future.

In this notice, FDA is seeking
comments on ways listed in the table
below in which its administrative
regulations could be updated or revised
in order to streamline the agency’s
administrative practices and
procedures.

The following table contains a
section-by-section analysis of the
regulations that FDA is considering
“reinventing.” These regulations are
listed numerically as they appear in the
Code of Federal Regulations (CFR).

Section-by-Section Analysis of Regulations Under Consideration

21 CFR Cite Description or Title of Regulation Explanation of Reinvention
81.3 i Defines label and labeling ..........ccccoeveeenne. Should the definitions be amended? There are only two definitions (label
and labeling) involved, but they could be updated to be more consist-
ent with current statutory language.

8§1.21 i Describes what constitutes a failure to re- This section provides general information on failures to reveal material
veal a material fact. facts. Should this section be revised, expanded, or removed?

8§1.23 i Describes procedures for requesting a vari- | This provision could be rewritten to remove extraneous material and to
ance or exemption from required label provide better instructions on procedures for a variance or exemption.
statements.

8§1.24 .o Lists granted label exemptions for foods, Because much of the text is devoted to foods, the provision could be re-
animal drugs, and cosmetics. located to that part of the CFR devoted to foods. Similar moves could

be made for the paragraphs on animal drugs and cosmetics. Would it
be more useful to move these provisions to the corresponding subject
areas?

8§1.90 oo Notice of sampling .........cccevverieeiieniiiiee This section explains the procedures for notification of sampling of im-

ports. Should this section be consolidated with §1.917?

8§1.91 i Payment for samples .........cccooeviiiiiiinienns This section provides that FDA will pay for import samples of nonviolative

goods.

§2.125 i Establishes procedures to permit the use of | Should this provision be modified to reflect current requirements under
chlorofluorocarbons (CFC’s) in self-pres- the Clean Air Act and to correspond with the Environmental Protection
surized containers. Agency regulations on CFC use and warning labels?

83.6 i States who the product jurisdiction officer is | This section should be amended to reflect the current information.

Part5 .o Delegations of authority ..........ccccceevivvinienne Some of the delegations of authority refer to offices or titles that no

Part 10 subparts A
and B.

Part 12 ...ccccovvvviiviinnnnne

Part 20 .....cvvvveiiiiiinnn,

Administrative practices and procedures

Formal evidentiary public hearing

Public information ............ccccccooviiiiiiince

Describes exemptions from institutional
review boards requirements.

Good laboratory practice regulations

longer exist or have changed due to reorganizations. This part should
be revised to reflect the most current information. Does it remain useful
to codify these delegations of authority?

These regulations govern the practices and procedures for petitions,
hearings, and other administrative proceedings and activities con-
ducted by FDA. Some sections should be revised to provide more
flexibility or efficiency. For example, could FDA's citizen petitions proc-
ess be made more efficient?

Should FDA's regulations governing formal hearings be simplified or
clarified?

This part governs FDA’s communication with the public. Does this part
continue to reflect the best way for FDA to handle public information?
Are there better, more efficient approaches that should be embodied in
FDA's regulations?

The first two exempt classes are probably inapplicable today because
they refer to clinical research begun before July 27, 1981. Should this
section be amended by removing paragraphs (a) and (b)?

This part describes fundamental principles for laboratories to observe
and are intended to ensure the quality and integrity of safety data. Up-
dating to reflect current technology (such as greater use of computers)
may be needed.

Interested persons may, on or before,
September 3, 1996, submit to the
Dockets Management Branch (address
above) written comments regarding this
advance notice of proposed rulemaking

(ANPRM). Two copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the

heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m.,
Monday through Friday.
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This ANPRM is issued under section
301 et seq. of the Federal Food, Drug,
and Cosmetic Act (21 U.S.C. 301 et seq.)
and under the authority of the
Commissioner of Food and Drugs.

Dated: May 28, 1996.

William B. Schultz,

Deputy Commissioner for Policy.

[FR Doc. 96-13980 Filed 6—-3-96; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[INTL-0054-95]
RIN 1545-AT96

Proposed Amendments to the
Regulations on the Determination of
Interest Expense Deduction of Foreign
Corporations and Branch Profits Tax;
Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to notice of proposed
rulemaking.

SUMMARY: This document contains a
correction to the notice of proposed
rulemaking [INTL-0054-95] which was
published in the Federal Register for
Friday, March 8, 1996 (61 FR 9377). The
notice of proposed rulemaking relate to
the determination of the interest
expense deduction of foreign
corporations, and the branch profits tax.
FOR FURTHER INFORMATION CONTACT:
Ahmad Pirasteh or Richard Hoge (202)
622-3870 (not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

The notice of proposed rulemaking
that is subject to these corrections are
under sections 882 and 884 of the
Internal Revenue Code.

Need for Correction

As published, the proposed
rulemaking contains errors that are in
need of clarification.

Correction of Publication

Accordingly, the publication of the
proposed rulemaking which is the
subject of FR Doc. 96-5264 is corrected
as follows:

1. On page 9378, in the preamble
under column 2, following the
paragraph heading ““‘B. Hedging
transactions”, line 6, the language ‘““case
may be, the amount of their U.S.” is
corrected to read ‘‘case may be, the
amount of its U.S.”.

§1.882-5 [Corrected]

2. On page 9379, column 3, §1.882—
5(d)(6), Example 4. (i), line 18, the
language “liabilities of 90x U.S. dollars
and 1000 x” is corrected to read
“liabilities of 90x U.S. dollars and
1000x"".

§1.884-1 [Corrected]

3. On page 9380, column 3, §1.884—
1(d)(2)(xi), Example 8., last line, the
language “‘from securities) of the value
of the securities.” is corrected to read
“from securities) of the amount of the
securities.”.

Cynthia E. Grigsby,

Chief, Regulations Unit, Assistant Chief
Counsel (Corporate).

[FR Doc. 96-13722 Filed 6—-3-96; 8:45 am]
BILLING CODE 4830-01-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[PP 5E04443/P659; FRL-5371-5]
RIN 2070-AB18

1,1-Difluoroethane; Proposed
Exemption from Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: This document proposes that

residues of 1,1-difluoroethane (CAS Reg.

No. 75-37-6) be exempted from the
requirement of a tolerance when used as
an inert ingredient (aerosol propellant)
in aerosol pesticide formulations used
for insect control in food- and feed-
handling establishments and animals.
This proposed regulation was requested
by The Dupont Company, pursuant to
the Federal Food, Drug, and Cosmetic
Act (FFDCA).

DATES: Comments, identified by the
docket control number [PP 5E04443/
P659], must be received on or before
July 5, 1996.

ADDRESSES: By mail, submit written
comments to: Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person
deliver comments to: Rm. 1132, Crystal
Mall #2, 1921 Jefferson Davis Highway,
Arlington, VA.

Information submitted as a comment
concerning this document may be
claimed confidential by marking any
part or all of that information as
“Confidential Business Information”

(CBI). Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the comment that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
will be included in the public docket by
EPA without prior notice. The public
docket is available for public inspection
in Rm. 1132 at the address given above,
from 8 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays.

Comments and data may also be
submitted electronically by sending
electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Electronic
comments must be submitted as an
ASCII file avoiding the use of special
characters and any form of encryption.
Comments and data will also be
accepted on disks in WordPerfect in 5.1
file format or ASCII file format. All
comments and data in electronic form
must be identified by the docket
number, [PP 5E04443/P659]. No CBI
should be submitted through e-mail.
Electronic comments on this proposed
rule may be filed online at many Federal
Depository Libraries. Additional
information on electronic submissions
can be found below in this document.
FOR FURTHER INFORMATION CONTACT: By
mail: Amelia M. Acierto, Registration
Support Branch, Registration Division
(7505W), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location, telephone number, and
e-mail address: 2800 Crystal Drive,
North Tower, Arlington, VA, (703) 308—
8375, e-mail:
acierto.amelia@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: The
Dupont Company, 1007 Market Street,
Wilmington, DE 19898 has submitted
pesticide petition (PP) 5E04443 to EPA
requesting that the Administrator,
pursuant to section 408(e) of the
FFDCA, 21 U.S.C. 346a(e), propose to
amend 40 CFR 180.1001(c) and (e) by
establishing an exemption from the
requirement of a tolerance for the
residues of 1,1-difluoroethane (CAS Reg.
No. 75—-37-6) when used as an inert
ingredient (aerosol propellant) in
aerosol pesticide formulations used for
insect control in food- and feed-
handling establishments and animals.

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
solvents such as alcohols and
hydrocarbons; surfactants such as
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polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active.

The data submitted in the petition
and other relevant material have been
evaluated. As part of the EPA policy
statement on inert ingredients published
in the Federal Register of April 22, 1987
(52 FR 13305), the Agency set forth a list
of studies which would generally be
used to evaluate the risks posed by the
presence of an inert ingredient in a
pesticide formulation. However, where
it can be determined without that data
that the inert ingredient will present
minimal or no risk, the Agency
generally does not require some or all of
the listed studies to rule on the
proposed tolerance or exemption from
the requirement of a tolerance for an
inert ingredient. The Agency has
decided that no data, in addition to that
described below, for 1,1-difluoroethane
will need to be submitted. The rationale
for this decision is described below:

1. 1,1-Difluoroethane has been
designated by the EPA as a substance
about which it has little concern
regarding its ozone-depleting potential
and is listed as an acceptable substitute
for certain uses of currently used ozone-
depleting propellants. 1,1-
Difluoroethane is now used in consumer
products (e.g., hair sprays, baby oil
mousse, spray bandage, rug shampoos
and oven cleaners).

2. An acute rat toxicity study which
showed no mortality when animals
were exposed to 1,1-difluoroethane at
concentrations up to 200,000 ppm,
indicating that the substance is
essentially non-toxic following acute
inhalation exposure.

3. A chronic rat inhalation toxicity
study with exposures for 6 hours, 5
days/week for 2 years, with a no-
observed-effect-level (NOEL) of 27,000
mg/M3 and LOEL of 67,500 mg/M3
based on mild reversible renal effects.

4. A rat inhalation developmental
toxicity study with pregnant CD rats
exposed to concentrations of 0, 5,000 or
50,000 ppm for 6 hours/day on gestation
days 6 through 15 showing no
treatment-related maternal or fetal
effects at any dose level, indicating that
1,1-difluoroethane is not a
developmental toxicant at dose levels of
equal or less than 50,000 ppm.

5. A human (volunteers) study
reported no adverse effects except for

reversible analgesia and feelings of
impending loss of consciousness after
acute inhalation exposure to 500,000
ppm of 1,1-difluoroethane.

6. 1,1-Difluoroethane is approved
under 21 CFR 178.3010 by the United
States Food and Drug Administration
(FDA) as an indirect food additive (e.g.,
blowing agent in the production of
polystyrene articles which come in
contact with food).

7. 1,1-Difluoroethane is a gas at
ambient temperatures. Therefore, rapid
volatilization of the substance and
dilution by ambient air is expected,
suggesting that human exposure would
be insignificant. It would not be
expected that the Reference Dose (RfD)
of 74 ppm (200 mg/M3) established by
the Agency for this chemical would be
reached or exceeded in exposures
resulting from its intended use as an
aerosol propellant.

The toxicological profile indicates a
lack of chronic, subchronic or
developmental toxicity. Based upon the
physico-chemical characteristics, and
review of its use, and the determination
that there is no reasonable expectation
of finite residues in food or feed items
as a result of its use as a propellent in
pesticide formulations, the Agency has
concluded that the use of 1,1-
difluoroethane would result in
negligible risks to human health and the
environment. Accordingly, the Agency
has found that, 1,1-difluoroethane,
when used in accordance with good
agricultural practice, is useful and a
tolerance is not necessary to protect the
public health. Therefore, EPA proposes
that the exemption from the
requirement of a tolerance be
established as set forth below.

Any person who has registered or
submitted an application for registration
of a pesticide, under the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA) as amended, which
contains any of the ingredients listed
herein, may request within 30 days after
publication of this document in the
Federal Register that this proposal be
referred to an Advisory Committee in
accordance with section 408(e) of
FFDCA.

Interested persons are invited to
submit written comments on the
proposed regulation. Comments must
bear a notation indicating the docket
control number, [PP 5E04443/P659]. All
written comments filed in response to
this petition will be available in the
Public Response and Program Resources
Branch, at the address given above from
8 a.m. to 4:30 p.m. Monday through
Friday, except legal holidays.

A record has been established for this
rulemaking under docket number [PP

5E04443/P659] (including comments
and data submitted electronically as
described below). A public version of
this record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as CBI, is available for
inspection from 8 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 1132 of the Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, Crystal Malli2, 1921
Jefferson Davis Highway, Arlington, VA.

Electronic comments can be sent
directly to EPA at:
opp-docket@epamail.epa.gov

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer all comments received
electronically into printed, paper form
as they are received and will place the
paper copies in the official rulemaking
record which will also include all
comments submitted directly in writing.
The official rulemaking record is the
paper record maintained at the address
in “ADDRESSES " at the beginning of
this document.

The Office of Management and Budget
has exempted this proposed rule from
the requirements of section 3 of
Executive Order 12866.

This action does not impose any
enforceable duty, or contain any
“unfunded mandates” as described in
Title 11 of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104-4), or
require prior consultation as specified
by Executive Order 12875 (58 FR 58093,
October 28, 1993), entitled Enhancing
the Intergovernmental Partnership, or
special consideration as required by
Executive Order 12898 (59 FR 7629,
February 16, 1994).

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96—
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).
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List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 15, 1991.

Stephen L. Johnson,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, it is proposed that 40 CFR
part 180 be amended as follows:

PART 180—[AMENDED]

Authority: 21 U.S.C. 346a and 371.

2. Section 180.1001 is amended in
paragraphs (c) and (e) in the table
therein by adding and alphabetically
inserting the inert ingredient, to read as
follows:

§180.1001 Exemptions from the
requirements of a tolerance.

1. The authority citation for part 180  * * * *oo*
continues to read as follows: (c) * * *
Inert Ingredients Limits Uses

1,1-difluoroethane (CAS Reg. No. 75-37-6) ....

For aerosol pesticide formula-
tions used for insect control
in food- and feed-handling
establishments and animals.

Aerosol propellant

* * * * * * *
* * * * * (e) * * *
Inert Ingredients Limits Uses
* * * * * * *

1,1-difluoroethane (CAS Reg. No. 75-37-6) .....

For aerosol pesticide formula-
tions used for insect control
in food- and feed-handling
establishments and animals

* * *

Aerosol propellant

[FR Doc. 96-13440 Filed 6-3-96; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Part 180
[PP 6E04704/P657; FRL-5369-5]
RIN 2070-AC18

a-Alkyl (C10-Ci1s)-w-Hydroxy
Poly(oxyethylene) Sulfate and its
Ammonium, Calcium, Magnesium,
Potassium, Sodium and Zinc Salts;
Tolerance Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: This document proposes that
the current exemption from the
requirement of a tolerance for a-alkyl
(C12-Ci5)-w-hydroxy poly(oxyethylene)
sulfate and its ammonium, calcium,
magnesium, potassium, sodium and
zinc salts; the polyoxyethylene content
averages 3 moles be amended to include
alkyl groups ranging from C10-C14. This
proposed regulation was requested by
Henkel Corporation pursuant to Federal
Food, Drug, and Cosmetic Act (FFDCA).

DATES: Comments, identified by the
docket control number [PP 6E04704/
P657], must be received on or before
July 5, 1996.

ADDRESSES: By mail, submit written
comments to: Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person
deliver comments to: Rm. 1132, Crystal
Mall #2, 1921 Jefferson Davis Highway,
Arlington, VA.

Information submitted as a comment
concerning this document may be
claimed confidential by marking any
part or all of that information as
“Confidential Business Information”
(CBI). Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the comment that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
will be included in the public docket by
EPA without prior notice. The public
docket is available for public inspection
in Rm. 1132 at the Virginia address

given above, from 8 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays.

Comments and data may also be
submitted electronically by sending
electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Electronic
comments must be submitted as an
ASCII file avoiding the use of special
characters and any form of encryption.
Comments and data will also be
accepted on disks in WordPerfect 5.1
file format or ASCII file format. All
comments and data in electronic form
must be identified by the docket
number, [PP 6E04704/P657]. No CBI
should be submitted through e-mail.
Electronic comments on this proposed
rule may be filed online at many Federal
Depository Libraries. Additional
information on electronic submissions
can be found below in this document.

FOR FURTHER INFORMATION CONTACT: By
mail: Bipin Gandhi, Registration

Support Branch, Registration Division
(7505W), Office of Pesticide Programs,
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Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location, telephone number, and
e-mail address: 2800 Crystal Drive,
North Tower, Arlington, VA, (703) 308—
8380, e-mail: gandhi.bipin
@epamail.epa.gov.

SUPPLEMENTARY INFORMATION: Henkel
Corporation, 4900 Este Avenue,
Cincinnati, Ohio 45232-1491, has
submitted pesticide petition (PP)
6E04704 to EPA requesting that the
Administrator, pursuant to section
408(e) of the FFDCA, 21 U.S.C. 346a(e),
propose to amend 40 CFR 180.1001(c)
and (e) by establishing an exemption
from the requirement of a tolerance for
a-alkyl (C10-C14)-00-hydroxy
poly(oxyethylene) sulfate and its
ammonium, calcium, magnesium
potassium, sodium, and zinc salts; the
poly(oxyethylene) content averages 2
moles when used as an inert ingredient
(surfactants, related adjuvants of
surfactants) in pesticide formulations
applied to growing crops or to raw
agricultural commodities after harvest.

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125 and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active.

The data submitted in the petition
and other relevant material have been
evaluated. As part of the EPA policy
statement on inert ingredients published
in the Federal Register of April 22, 1987
(52 FR 13305), the Agency set forth a list
of studies which would generally be
used to evaluate the risks posed by the
presence of an inert ingredient in a
pesticide formulation. However, where
it can be determined without that data
that the inert ingredient will present
minimal or no risk, the Agency
generally does not require some or all of
the listed studies to rule on the
proposed tolerance or exemption from
the requirement of a tolerance for an
inert ingredient. The Agency has
decided that no data, in addition to that
described below, for a-alkyl (C10-C14)-w-
hydroxy poly(oxyethylene) sulfate and
its ammonium, calcium, magnesium,

potassium, sodium, and zinc salts; the
poly(oxyethylene) content averages 2
moles will need to be submitted. The
rationale for this decision is described
below:

(1) The closely related surfactant, a-
alkyl (C12>-Cys)-w-hydroxy
poly(oxyethylene) sulfate and its
ammonium, calcium, magnesium,
potassium, sodium, and zinc salts; the
poly(oxyethylene) content averages 3
moles is exempt from the requirement of
a tolerance under 40 CFR 180.1001(c).

(2) A related alkyl ethoxylate
surfactant, a-alkyl-(Cg-Cig)->-
hydroxypoly(oxyethylene) with a
poly(oxyethylene) content of 2 to 30
moles, is exempt from the requirement
of a tolerance under 40 CFR 180.1001(c).

(3) The addition of the C10-C14 alkyl
chain to the existing C12-Cy5 alkyl chain
of alkyl C12-Cis-omega-hydroxy
poly(oxyethylene) sulfate and its
ammonium, calcium, magnasium,
potassium, sodium and zinc salts and a
reduction in average poly(oxyethylene)
content from 3 moles to 2 moles is not
expected to result in any adverse effects
on health or the environment.

Based upon the above information
and review of its use, EPA has found
that, when used in accordance with
good agricultural practice, this
ingredient is useful and a tolerance is
not necessary to protect the public
health. Therefore, EPA proposes that the
exemption from the requirement of a
tolerance be established as set forth
below.

Any person who has registered or
submitted an application for registration
of a pesticide, under the Federal
Insecticide, Fungicide, and Rodenticide
Act as amended, which contains any of
the ingredients listed herein, may
request within 30 days after publication
of this document in the Federal Register
that this proposal be referred to an
Advisory Committee in accordance with
section 408(e) of FFDCA.

Interested persons are invited to
submit written comments on the
proposed regulation. Comments must
bear a notation indicating the docket
control number, [PP 6E04704/P657]. All
written comments filed in response to
this petition will be available in the
Public Response and Program Resources
Branch, at the Virginia address given
above from 8 a.m. to 4:30 p.m. Monday
through Friday, except legal holidays.

A record has been established for this
rulemaking under docket number [PP
6E04704/P657] (including comments
and data submitted electronically as
described below). A public version of
this record, including printed, paper
versions of electronic comments, which
does not include any information

claimed as CBI, is available for
inspection from 8 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 1132 of the Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, Crystal Mall#2, 1921
Jefferson Davis Highway, Arlington, VA.
Electronic comments can be sent
directly to EPA at:
opp-docket@epamail.epa.gov

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer all comments received
electronically into printed, paper form
as they are received and will place the
paper copies in the official rulemaking
record which will also include all
comments submitted directly in writing.
The official rulemaking record is the
paper record maintained at the address
in “ADDRESSES” at the beginning of
this document.

The Office of Management and Budget
has exempted this proposed rule from
the requirements of section 3 of
Executive Order 12866.

This action does not impose any
enforceable duty, or contain any
“unfunded mandates” as described in
Title 1l of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104-4), or
require prior consultation as specified
by Executive Order 12875 (58 FR 58093,
October 28, 1993), entitled Enhancing
the Intergovernmental Partnership, or
special consideration as required by
Executive Order 12898 (59 FR 7629,
February 16, 1994).

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96—
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 15, 1996.
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Stephen L. Johnson,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, it is proposed that 40 CFR
part 180 be amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2.1n §180.1001 the table to
paragraphs (c) and (e) is amended by

and its ammonium, calcium,
magnesium, potassium, sodium and
zinc salts; the polyoxyethylene content
averages 3 moles” to read as follows:

§180.1001 Exemptions from the
requirements of a tolerance.

revising the listing for “a-Alkyl C12-C1s- > * * *
w-hydroxy poly(oxyethylene) sulfate (c) * * *
Ingredients Limits Uses
* * * * * * *
a-Alkyl (C10-Cis)-wrhydroxy poly(oxyethylene) sulfate | ..o, Surfactants, related adjuvants of surfactants.
and its ammonium, calcium, magnesium, potassium,
sodium, and zinc salts; the poly(oxyethylene) con-
tent averages 2 moles.
* * * * * * *
* * * * * (e) * * *
Ingredients Limits Uses
* * * * * * * ¢
a-Alkyl (C10-Cis)-wr-hydroxy poly(oxyethylene) sulfate | ..occcovoveiiiie e Surfactants, related adjuvants of surfactants.
and its ammonium, calcium, magnesium, potassium,
sodium, and zinc salts; the poly(oxyethylene) con-
tent averages 2 moles.
* * * * * * *

[FR Doc. 96-13437 Filed 6-3-96; 8:45 am]
BILLING CODE 6560-50-F

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 0 and 80
[CI Docket 95-55; DA 96-822]

Inspection of Radio Installations on
Large Cargo and Small Passenger
Ships

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; extension of
time.

SUMMARY: The United States Coast
Guard (Coast Guard) has requested an
extension of time to prepare comments
to a Notice of Proposed Rule Making
(NPRM) that the Commission adopted
on April 25, 1996. Because the Coast
Guard is responsible for maritime safety
in the United States and the
Commission is coordinating this
proposal with the Coast Guard we are
granting their request. The intended
effect of this extension is to permit the
Coast Guard and other interested parties
additional time to prepare comments.

DATES: Comments must be filed on or
before June 24, 1996, and reply
comments must be filed on or before
July 15, 1996. Written comments by the
public and federal agencies on the
proposed and/or modified information
collections are due by June 24, 1996.

ADDRESSES: Federal Communications
Commission, 1919 M Street, N.W.,
Washington, DC 20554. In addition to
filing comments with the Secretary, a
copy of any comments on the
information collections contained
herein should be submitted to Dorothy
Conway, Federal Communications
Commission, Room 234, 1919 M Street,
N.W., Washington, DC 20554, or via the
Internet to dconway@fcc.gov, and to
Timothy Fain, OMB Desk Officer, 10236
NEOB, 725-17th Street, N.W.,
Washington, DC 20503 or via the
Internet to fain__t@al.eop.gov.

FOR FURTHER INFORMATION CONTACT:
George R. Dillon of the Compliance and
Information Bureau at (202) 418-1100.
For additional information concerning
the information collections contained in
this NPRM contact Dorothy Conway at
202-418-0217, or via the Internet at
dconway@fcc.gov.

SUPPLEMENTARY INFORMATION: On April
25, 1996, the Commission adopted a
Notice of Proposed Rule Making, CI

Docket 95-55, FCC 96-194, 61 FR
21151, May 9, 1996, that proposed to
permit the Commission to use private
sector organizations to inspect all U. S.
cargo ships and passenger ships that are
required by statute to have an
inspection. Because the Commission’s
primary objective is preserving safety of
life at sea we requested specific
comments on how to ensure that safety
will not be compromised by using
private sector inspectors. Additionally,
we noted that we would coordinate this
proceeding with the U. S. Coast Guard.

1. The U. S. Coast Guard has
requested an extension of time in which
to file comments. The Coast Guard
states that the proposals are substantial
and that the additional time will permit
it to prepare a thorough review of the
proposal. We requested that comments
be filed by May 24, 1996, and reply
comments be filed by June 3, 1996.

2. Because Commission staff are
coordinating this proposal with the
Coast Guard and we have requested
their comments, we believe that an
extension of time is warranted. For good
cause shown, and pursuant to Sections
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4(j) and 303(r)of the Communications
Act of 1934, 47 U.S.C. 154 (j) and 303
(r), it is ordered that the period of time
for filing comments and reply comments
in the Notice of Proposed Rule Making,
Cl Docket 95-55, released on April 26,
1996, is hereby extended. Comments
must be filed on or before June 24, 1996.
Reply comments must be filed on or
before July 15, 1996.

3. To file formally in this proceeding,
you must file an original and four copies
of all comments, reply comments, and
supporting comments. If you want each
Commissioner to receive a personal
copy of your comments, you should file
an original and nine copies. You should
send your comments and reply
comments to Office of the Secretary,
Federal Communications Commission,
Washington, D.C. 20554.

4. You may also file informal
comments by electronic mail. You
should address informal comments to
gdillon@fcc.gov. You must put the
docket number of this proceeding on the
subject line (see the caption at the
beginning of this Notice). You must also
include your full name and Postal
Service mailing address in the text of
the message. Comments and reply
comments will be available for public
inspection during regular business
hours in the Reference Center of the
Federal Communications Commission
(Room 239), 1919 M Street, N.W.,
Washington, D.C. 20554.

Federal Communications Commission.
Beverly G. Baker,

Chief, Compliance and Information Bureau.
[FR Doc. 96-13835 Filed 6—3-96; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

Denial of Petition for Rulemaking;
Federal Motor Vehicle Safety
Standards

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.
ACTION: Denial of petition for
rulemaking.

SUMMARY: This document denies the
Society of Automotive Engineers (SAE)
petition to incorporate the latest version
of SAE J592 Clearance, Side Marker, and
Identification Lamps, and SAE J593
Backup Lamps, into Federal Motor
Vehicle Safety Standard (FMVSS) No.
108. NHTSA'’s analysis of the petition

concludes that there is minimal benefit
to the public in updating the reference
to these SAE standards. While
incorporation would make them more
readily available to lighting and vehicle
design engineers as a reference, this is
a minimal benefit compared to the
expenditures of Agency resources to
implement it and other SAE standards
whose references in FMVSS No. 108 are
not the most recent. The Agency’s
commitment of its resources to its safety
priorities precludes granting this
petition. However, the agency has
compiled a reference document of
materials incorporated into FMVSS No.
108 to improve the availability of these
materials. This document is available
upon request.

FOR FURTHER INFORMATION CONTACT: Mr.
Richard L. Van lderstine, Office of Crash
Avoidance Standards, NHTSA, 400
Seventh Street, SW, Washington, DC
20590. Mr. Van lderstine’s telephone
number is: (202) 366-5280. His
facsimile number is (202) 366—4329.
SUPPLEMENTARY INFORMATION: By letter
dated February 15, 1996, William A.
McKinney, Chairman of the Lighting
Coordinating Committee of the Society
of Automotive Engineers, Inc.
(Petitioner) petitioned the agency to
incorporate the latest version of SAE
J592 Clearance, Side Marker, and
Identification Lamps, and SAE J593
Backup Lamps, into 49 CFR 571.108
(Federal Motor Vehicle Safety Standard
No. 108, Lamps, reflective devices and
associated equipment.)

The Petitioner claimed the changes in
SAE J592 DEC94 Clearance, Side
Marker, and ldentification Lamps
provide significant improvements as
follows:

a. Photometric performance
requirements are based on zones,
including 60% minimum requirement
for individual test points, and are
consistent with the required format used
for most signal and marking lamps
regulated by FMVSS 108, and a 0.5
degree radius tolerance area for
maximum readings is also additionally
specified to allow for inconsequential
light streaks,

b. Additional explanations and
guidelines for installation are provided,

c. The format and content is
consistent with the current SAE
formatting requirements, and

d. Information on SAE publications
referenced in the document is
incorporated.

The petitioner claimed the changes in
SAE J593 OCT95 Backup provide the
following:

a. A definition of point of visibility,

b. Photometric performance
requirements based on zones, including

60% minimum requirement for
individual test points, thus allowing the
deletion of FMVSS 108, Figure 2,
Minimum Luminous Intensity
Requirements for Backup Lamps,

c. A specific maximum requirement of
500 cd for a one (1) backup lamp
system, whereas the current FMVSS
108, Table 2 footnote leaves the
maximum requirement subject to
interpretation,

d. Specific requirements for limiting
and measuring the currently specified
“incidental red, amber, or white light
* * *.”

e. Additional explanations and
guidelines for photometry and
installation,

f. Revised format with content that is
consistent with the current SAE
formatting requirements, and

g. Information on SAE publications
referenced in the document.

Petitioner further claimed that these
revisions make new versions easier to
apply, as well as easier to find because
they are located in current SAE
Handbooks. Petitioner also claimed that
the changes would not adversely affect
the costs of any lighting. No claims
about safety or performance were made.

The agency has reviewed what would
be required to implement the
Petitioner’s desired solution. It has
found that the tests and many
requirements of the new documents are
from other SAE standards newer than
those referenced in FMVSS No. 108,
making an update only partially of value
to any particular user.

Thus, the advantage claimed by
Petitioner by referencing standards in
current SAE Handbooks appears to be
very small because this action would
update only the two referenced
documents, and none of the
subreferenced documents. Additionally,
because NHTSA reference to SAE
standards is not always absolute, in that
parts of standards are referenced or
exceptions are made to specific
requirements in SAE standards where
different or more stringent performance
is necessary for safety purposes, the
value of having the latest version of an
SAE document is lessened. Thus,
without a careful reading of FMVSS No.
108, a reader of the newest referenced
documents could be misled as to the
pertinent requirements, just as can
occur with the currently referenced
versions.

Additionally, it is unlikely these two
documents, or any version of a
referenced industry standard would be
wholly usable for more than just a short
period of time and probably would be
out of print within no more than five
years because of SAE’s 5-year schedule


