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New Feature in the Reader Aids!

Beginning with the issue of December 4, 1995, a new listing
will appear each day in the Reader Aids section of the
Federal Register called ‘““Reminders”. The Reminders will
have two sections: “Rules Going Into Effect Today’ and
“Comments Due Next Week™. Rules Going Into Effect
Today will remind readers about Rules documents
published in the past which go into effect ‘““‘today”’.
Comments Due Next Week will remind readers about
impending closing dates for comments on Proposed Rules
documents published in past issues. Only those documents
published in the Rules and Proposed Rules sections of the
Federal Register will be eligible for inclusion in the
Reminders.

The Reminders feature is intended as a reader aid only.
Neither inclusion nor exclusion in the listing has any legal
significance.

The Office of the Federal Register has been compiling data
for the Reminders since the issue of November 1, 1995. No
documents published prior to November 1, 1995 will be
listed in Reminders.

Electronic Bulletin Board

Free Electronic Bulletin Board service for Public Law
numbers, Federal Register finding aids, and a list of
documents on public inspection is available on 202-275—
1538 or 275-0920.
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Parts 53 and 54
[No. LS-94-009]
Standards for Grades of Slaughter

Cattle and Standards for Grades of
Carcass Beef

AGENCY: Agricultural Marketing Service
(AMS), USDA.

ACTION: Final rule.

SUMMARY: This final rule revises the
official U.S. standards for grades of
carcass beef and the related standards
for grades of slaughter cattle. The
changes eliminate ‘B’ maturity
(approximately 30-42 months of age)
carcasses with small or slight marbling
degrees from the Choice and Select
grades and include them in the
Standard grade. This action is being
taken because carcasses with these
characteristics have been shown to be
both quite variable and often
unacceptable in palatability, which
contributes significantly to inconsistent
palatability of Choice and Select grade
beef. The standards for grades of
slaughter cattle, which are based on the
beef carcass grades, are revised to
parallel the changes in the beef carcass
grade standards. This change should
serve to strengthen the competitive
position of beef products through
increased quality and consistency, and
thus be in the best interests of the beef
industry. Also, it should provide the
consumer with an improved product
through greater consistency and
predictability in the eating quality of
Choice and Select grade beef. The
changes should provide the industry
with long-term benefits because pricing
systems will be improved, quality
inconsistencies will be reduced,
demand for beef will be improved, and
the market share beef commands should

increase. These revisions are the same
as those proposed in the January 19,
1995, Federal Register (60 FR 3982).
EFFECTIVE DATE: July 1, 1996.

FOR FURTHER INFORMATION CONTACT:
Herbert C. Abraham, Chief, Livestock
and Meat Standardization Branch,
Livestock and Seed Division,
Agricultural Marketing Service, U.S.
Department of Agriculture, P.O. Box
96456, Washington, D.C. 20090-6456,
202/720-4486.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

The Department of Agriculture is
issuing this rule in conformance with
Executive Order 12866.

Executive Order 12778

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. This action is not intended to
have retroactive effect. This rule would
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule. There are no administrative
procedures which must be exhausted
prior to any judicial challenge to the
provisions of this rule.

Regulatory Flexibility Act

The Administrator, Agricultural
Marketing Service (AMS), has certified
that this action will not have a
significant economic impact on a
substantial number of small entities, as
defined in the Regulatory Flexibility
Act, P.L. 96-345 (5 U.S.C. 601). The use
of the beef carcass and slaughter cattle
grade standards is voluntary, and they
are applied equally to all size entities
covered by these regulations. Further,
this action does not impose any new
requirements or costs, it only modifies
the grade requirements to reflect
modern production practices. All
entities can make needed management
changes in response to market signals.
The action is expected to benefit the
industry by improving consumer
satisfaction with beef products, and
there should be a positive impact on
overall industry returns.

Background

Federal beef grading is a voluntary fee
for service program, provided under the
Agricultural Marketing Act of 1946, as
amended (7 U.S.C. 1621 et seq.). A
primary purpose of the grades is to

divide the population of cattle and beef
into uniform groups (of similar quality,
yield, value, etc.), in order to facilitate
marketing. Grades provide a simple,
effective means of describing a product
that is easily understood by both buyers
and sellers. By identifying separate and
distinct segments of a commodity,
grades enable buyers to obtain that
particular portion of the entire range of
a commodity which meets their
individual needs. At the same time,
grades are important in transmitting
information to cattle producers so that
more informed production decisions
can be made. For example, the market
preference for a particular grade of beef
can be communicated to cattle
producers so they can adjust their
production accordingly.

When beef is voluntarily graded, the
official grade consists of a quality grade
and/or a yield grade. The quality grades
are intended to identify differences in
the palatability (eating satisfaction) of
cooked beef primarily through the
combined characteristics of marbling
and maturity. The principal official
USDA quality grades for young
(maturity groups A and B) cattle and
carcasses are Prime, Choice, Select, and
Standard.

In developing the grades, the
Department has followed the
philosophy that, to be effective, beef
grades should sort the supply of beef
carcasses into homogeneous groups
having a sufficiently narrow range of
grade-determining factors so that
carcasses within a given grade are
essentially interchangeable. Another
major objective is to provide as uniform
and consistent product as possible
within a given grade.

National Cattlemen’s Association
Petition

In June 1994, the National Cattlemen’s
Association (NCA) petitioned USDA to
modify the beef quality grade standards
by removing B-maturity carcasses with
small and slight marbling scores from
the Choice and Select grades and
include such carcasses in the Standard
grade. This action was recommended by
a NCA Carcass Quality Task Force
which worked for approximately 1v2
years to develop specific
recommendations for the beef industry
to win the “war on fat,” while
enhancing beef quality and consistency.
The task force had broad representation
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from the cattle production and feeding
sectors, as well as packers, purveyors,
and retailers. Several actions were
recommended, but only this particular
recommendation related directly to the
beef grade standards.

The NCA petition stated the modern
beef animal today is typically marketed
at 12 to 15 months of age when fed as
calves and 18 to 24 months of age when
fed as yearlings. These modern animals
are the result of progressive breeders
and feeders who produce faster growing,
more efficient cattle. If these animals
receive proper care and nutrition, they
should have no difficulty producing
carcasses in the A-maturity group.
Carcasses of B-maturity are typically
from cattle which are 30 to 42 months
of age when marketed.

Research conducted for the
Department by Texas A&M University
(Smith et al., 1984, Journal of Food
Quiality), using trained taste panels,
indicates that nearly 50 percent of the
loin steaks from B-maturity carcasses
with slight marbling, and over 30
percent of the loin steaks from B-
maturity carcasses with small marbling,
are less than satisfactory. These B-
maturity carcasses significantly
contribute to the variability of
palatability within the Select and
Choice grades and they do not
epitomize the ““modern beef carcass.”
Permitting B-maturity carcasses with a
small and slight degree of marbling to be
graded Choice and Select when they
have been proven to be considerably
more variable in palatability than A-
maturity carcasses with slight and small
marbling provides no incentives for the
beef industry to decrease production
and marketing of cattle which do not
conform to consumer demand for
quality and consistency.

Although these cattle make up only a
small percentage of the U.S. fed beef
supply, their variability in palatability
can significantly affect overall consumer
satisfaction with beef. According to a
national beef quality audit conducted in
1991, B-maturity carcasses with slight
and small marbling made up about 4.8
percent of the fed-beef supply. The beef
industry processes approximately 26
million fed beef carcasses annually. The
estimated 4.8 percent of fed-beef
affected by the proposed grade change
would represent approximately 1.3
million carcasses. It is estimated that 42
percent of these carcasses would have
less than desirable palatability. This
means over 500,000 carcasses with less
than desirable palatability could be
removed from the Choice and Select
grades, which should have a very
positive effect on consumer satisfaction
with beef. The NCA believes producers

can and will respond quickly to the
market signals that these *“‘older” cattle
should be marketed at an age at which
they can produce A-maturity carcasses
and thus produce beef that is more
acceptable to consumers. Such a shift in
management could effectively eliminate
most B-maturity carcasses from the beef
supply without negatively affecting
overall economic returns to the
industry.

The proposed change was seen as
having a positive effect on the marketing
of Select grade beef. It would not only
make the palatability more consistent,
but it would also make the nutritional
profile more consistent by removing
from the Select grade, B-maturity
carcasses which have higher amounts of
fat due to the higher marbling level
(small in B-maturity compared to slight
in A-maturity) required for these
carcasses to qualify for Select. This
makes the Select grade more uniform in
both fat content and consistency of
palatability and enhance its acceptance
by consumers who desire leaner beef.
Since the U.S. Good name was changed
to U.S. Select in 1987 (52 FR 35679), the
percentage of Select graded beef has
steadily increased, and in FY 93, 33.6
percent of graded steer and heifer beef
was Select.

The NCA recommendation stated it
was submitted to aid the beef industry
in producing a higher quality, more
consistent beef product under the
Choice and Select grades. Eliminating B-
maturity carcasses will allow market
forces to further discourage the
production of cattle which do not
conform to consumers desire for tender,
tasty beef products. The modern beef
animal raised using modern breeding
and feeding technology should have no
trouble producing a carcass of A-
maturity. The small proposed
modification to the standards will
strengthen consumer confidence in
using grades to identify quality and
consistency when purchasing beef.

Proposed Standards

The Department carefully evaluated
the recommendation and concurred that
the suggested changes should improve
consumer satisfaction with the Choice
and Select grades and thus strengthen
the competitive position of beef in the
marketplace while aiding the beef
industry in its objective of providing
more palatable, consistent beef to
consumers.

Therefore, it was proposed that the
beef carcass standards be revised to
eliminate B-maturity (approximately
30-42 months of age) carcasses with
small or slight marbling degrees from

the Choice and Select grades and reduce
their grade to Standard.

It was also proposed that the
standards for grades of slaughter cattle,
which are based on the beef carcass
grade standards, be revised to reflect the
changes proposed for the beef carcass
grade standards. Grades of slaughter
cattle are intended to be directly related
to the grades of the carcasses they
produce.

Comments

A 90-day comment period, which
closed on April 19, 1995, was provided
for submission of comments. The
official number of comments submitted
prior to the close of the comment period
was 403. In addition, approximately 65
comments were received which were
submitted after the close of the
comment period. These 65 comments
expressed essentially the same views as
the 403 comments submitted in a timely
manner. All submitted comments are
part of the public record on the
proposed change and are available for
public review. The comments were
divided into several groups (sectors)
representing segments of the production
and consumption chain with similar
interests. The comments were also
classified as being submitted by an
individual or an organization. The
distribution of comments by these
categories is shown in Table 1.

The percentage support/opposition
for the proposed change by source and
classification (i.e., individual or
organization) is shown in Table 2. Over
70 percent of the comments from both
individuals and organizations supported
the proposed change. The proposed
change was strongly supported by the
purveyor and processor, retail and
restaurant, consumer, government, and
academia sectors. Of the comments from
these sectors, only two individual
comments were opposed to the
proposed changes. The strongest
opposition to the proposed changes was
from the cattle feeding, cattle marketing,
and the packer sectors. All comments
from packers, all but one comment from
the cattle marketing sector, and a
majority of cattle feeders were opposed
to the proposed changes. While the
majority of cattle feeding and marketing
sector comments were opposed, if they
are combined with the comments from
the cattle production sector, a large
majority of comments from both
organizations (71.4%) and individuals
(63.0%) representing cattle interests
(production, feeding, and marketing)
supported the proposed change.
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Table 1—DISTRIBUTION OF COMMENTS

Organi- | Individ-
Source zati%n 51 uals 2 Total
Cattle produc-

tion ..ooveeeen. 27 171 198
Cattle Feeding 4 96 100
Cattle Market-

NG .ooeviiiees 3 8 11
Packer ............. 2 4 6
Purveyor and

processor ..... 2 17 19

Table 1—DISTRIBUTION OF
COMMENTS—Continued

Organi- Individ-

Source h ati%ns 1 uals 2 Total
Retail and Res-

taurant ......... 1 6 7

Consumer ....... 0 34 34

Government ... 0 5 5

Academia ........ 0 15 15

Oother .............. 0 8 8

Table 1—DISTRIBUTION OF
COMMENTS—Continued

Organi- | Individ-
Source zations? | uals2 | 1@
Total ..... 39 364 403

1includes comments of state, regional, and
national organizations.

2|ncludes comments of individuals, com-
ments with multiple signers, and businesses.

TABLE 2.—COMMENTS IN FAVOR OF OR OPPOSED TO ADOPTION OF USDA PROPOSED CHANGES.1

Favor Oppose
Source Total
Number Percent Number Percent
Cattle Production:
INAIVIAUAIS 2 ...ttt sttt et e e e be e s aneeeee s 131 77.1 39 22.9 170
OFQANIZALIONS ...utiieiiiiee ittt ettt ettt eans 25 92.6 2 7.4 27
Cattle Feeding:
INAIVIAUAIS 2 ...ttt st nns 40 42.1 55 57.9 95
OFQANIZALIONS ...coeteiieiiiee ettt et e e e tb e e e stb e e e sabe e e e sbe e e e ebeeeeanbeeesannneeanes 0 0 4 100.0 4
Cattle Marketing:
INAIVIAUAIS ... e e 1 125 7 87.5 8
Organizations 0 0 3 100.0 3
Packer:
INAIVIAUAIS ...ttt 0 0 4 100.0 4
Organizations 0 0 2 100.0 2
Purveyor and Processor:
INAIVIAUAIS ... e e 16 94.1 1 5.9 17
OFQANIZALIONS ...outiiiiiiiee ittt ettt ettt eans 2 100.0 0 0 2
Retail and Restaurant:
INAIVIAUAIS ...t 6 100.0 0 0 6
OFQANIZALIONS ...eoiteiiiiiiee ettt ettt e e et e e e stb e e e sabeeeasbb et e ebeeeesnbneesannneeane 1 100.0 0 0 1
Consumer:
INAIVIAUAIS 2 ...t e e 32 97.0 1 3.0 33
Organizations 0 — 0 — 0
Government:
INAIVIAUAIS ... 5 100.0 0 0 5
Organizations 0 — 0 — 0
Academia:
INAIVIAUAIS 2 ...t 14 100.0 0 0 14
OFQANIZALIONS ...outiieiiiiee ittt ettt ettt eans 0 — 0 — 0
Other:
INAIVIAUAIS ...ttt 7 100.0 0 0 7
OFQANIZALIONS ...coiteiieiieie ettt et e e s tb e e stb e e e sabe e e e sbe e e e abeeeeenbneesannneeanes 0 — 0 — 0
TOTAD ettt bbbttt b et b e ne e 280 70.2 119 29.8 399
INAIVIAUAIS ... 252 70.0 108 30.0 360
(O] F= TaTF2=\ i o] o PSP P PP PPURPPPRRO 28 71.2 11 28.2 39

Llncludes all written comments except 4 which were nonresponsive or noncommittal regarding the proposed changes.
20ne comment from this source was nonresponsive or nhoncommittal regarding the proposed changes.

Comments in favor of the change
strongly supported the removal of B-
maturity carcasses with small and slight
marbling from the Choice and Select
grades. The proposed change was seen
by many commenters as an opportunity
to improve the overall quality of beef
from these grades by removing a group
of carcasses which only comprise a
small percentage of the fed-beef supply,
but contribute significantly to beef with
less than desirable eating satisfaction for
consumers. These commenters
indicated that removal of a group of
carcasses of which up to approximately

50 percent may produce an inconsistent,
variable product which provides
consumers with a less than desirable
eating experience was a first step toward
restoring consumer confidence and
market share which has been eroding
over the last several years. These
comments expressed the view that any
group of carcasses with this degree of
variability should not be allowed in the
Choice and Select grades if the industry
is serious in its desire to be consumer
driven.

Many supporters of the proposed
change, including several from the

academic sector, stated the scientific
evidence strongly supports the proposed
changes. These comments supported the
conclusions of the NCA task force
which concluded the scientific evidence
supported the proposed changes. These
studies indicated variability and
inconsistency of palatability of beef
with small and slight marbling in B-
maturity was much greater than
comparable levels of marbling in A-
maturity, even though some data did not
indicate significant differences in
overall palatability. The high degree of
inconsistency was cited by many
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comments from the cattle production
and feeding sectors as a situation which
must be corrected. Consumption sectors
(consumer, purveyor and processor,
retail and restaurant) were also very
concerned over product which failed to
meet consumer desires. Supporters of
the proposed changes postulated that
few successful businesses would choose
to do nothing if they found a product
line with up to 50 percent customer
dissatisfaction.

Many comments from cattle sectors
and academia expressed the belief that
a large majority of B-maturity carcasses
are the result of management decisions
that can be modified by the industry.
Further, these comments stated that by
sending a strong market signal that these
cattle will not be included in the Choice
and Select grades, management
decisions can be made that will
eliminate a large number of them from
the fed-beef supply. Many supporters as
well as opponents of the proposed
changes indicated many B-maturity
carcasses are from older **Mexican
feeders” or first or second-calf heifers.
Supporters strongly believed these
management practices could be
modified and were against allowing
these types of cattle to be included in
the same grades as properly managed,
A-maturity cattle. Several cattle
producers and/or feeders indicated they
had taken advantage of the system that
allowed these types of cattle to be
included in the Choice and Select
grades, but feel it is now time to take a
positive step with long-term benefits in
mind to improve the quality and
consistency of beef.

Comments from cattle feeders,
producers, and marketers which
opposed the changes often stated the
belief that there would be a significant
negative economic impact. Estimates of
over $100 million annually in lost
revenue were predicted by some of
these commenters. Similarly, comments
from the packer sector indicated a
projected reductions of $20 million to
$78 million in revenue annually. These
estimates were generally based solely on
projected losses in value due to
decreasing the grade of the affected B-
maturity carcasses from Choice and
Select to Standard. Some feeders and
producers were concerned that the
changes would simply be used by
packers as an opportunity to further
discount cattle, who would then pass
the beef through the system as ““no-roll”
product that would not be discounted
appropriately, thus providing an
economic windfall for packers. These
commenters also believed the beef
targeted by the change would not be
eliminated from the beef supply, but

would simply be marketed in a different
manner.

Several of the comments opposed to
the changes expressed the concern that
the changes “unfairly penalized” the
approximately 50 percent of the affected
B-maturity carcasses which are
considered to produce ‘“desirable”
product. As discussed previously,
supporters of the proposal believed any
dissatisfaction level of this magnitude
was extremely detrimental to consumer
acceptance of beef. Several of the
comments from cattle producers and
feeders also expressed concern that the
proposed changes would unfairly
penalize operations that grazed older
yearling cattle or fed “older Mexican”
cattle or 1st or 2nd-calf heifers. These
comments suggested that these cattle
would be severely discounted in the
market and would severely affect their
production and marketing.

Some comments from the packing and
cattle feeding sectors questioned the
interpretation of the research considered
in developing the proposal which
indicated higher variability in
palatability of B-maturity carcasses. A
few of these comments indicated some
studies showed beef of B-maturity to be
similar to A-maturity beef in overall
palatability. Two studies (National
Consumer Retail Beef Study-1986 and
Beef Customer Satisfaction-1994) were
cited by a few commenters as showing
consumers do not regard fed-beef as
having palatability problems.

Evaluation of Comments

Supporters of the changes indicated
the approximately 50 percent of B-
maturity carcasses with less than
desirable palatability have a significant
negative impact on consumer
satisfaction with beef. Many opponents
of the changes did not disagree with the
evidence of palatability problems in up
to 50 percent of B-maturity carcasses.
However, these commenters believed
the remaining 50 percent of B-maturity
carcasses would be “unfairly
discounted’ under the proposal. Even
though it would be preferable to not
exclude the approximately 50 percent of
carcasses in B-maturity which have
desirable eating satisfaction from the
Choice and Select grades, no method for
distinguishing these carcasses from
those with undesirable eating
satisfaction is currently available.
Although these B-maturity carcasses
with less than desirable palatability
represent a relatively small portion of
the fed-beef supply, AMS recognizes
that the negative impact they can have
on consumer satisfaction with Choice
and Select beef supports their exclusion
from these grades. AMS also has

carefully reevaluated the supporting
scientific evidence which compares the
palatability of A and B-maturity beef
and concludes there is strong evidence
of greater variability of eating quality in
B-maturity beef than in A-maturity beef.
While some opponents of the proposed
changes questioned some of the
evidence, most of the comments
(including several from opponents of
the changes) supported the evidence.
The two studies (National Consumer
Retail Beef Study-1986 and Beef
Customer Satisfaction-1994) cited by
some opponents as evidence that the
changes should not be made evaluated
only A-maturity carcasses, B-maturity
carcasses were not included in these
studies. In addition to the scientific
evidence, the very strong support for the
proposed changes from the
consumption sectors (purveyor,
processor, retail, restaurant, and
consumer) indicates that consumers
desire a more consistent, less variable
eating experience from beef products.
The need for improved consumer
satisfaction is evident, and this action
should provide the industry with an
opportunity to eliminate a source of beef
from the Choice and Select grades that
has been shown to be much more
variable in palatability than A-maturity
beef.

Commenters who both supported and
opposed the proposed changes
indicated several management practices
which contribute to the production of B-
maturity carcasses. These include
feeding of “‘older Mexican” cattle and
1st and 2nd-calf heifers. While these
types of cattle are not the only source
of B-maturity carcasses, they potentially
are a significant source. AMS believes
these comments support the ability of
the industry to identify many sources of
B-maturity carcasses and either alter
management practices to prevent their
production as fed-beef or to
merchandize them according to their
value in the marketing system. Beef
produced from such management
systems cannot be properly marketed
with beef produced from young, fed-
cattle under 30 months of age because
of the variability they introduce into the
Choice and Select grades.

A few comments from *‘stocker”
operators were concerned the changes
would cause their cattle which are
grazed up until about 20 months of age
and leave the feedlot at about 23-24
months to be discounted because they
would produce B-maturity carcasses.
There is no evidence to indicate these
cattle when properly managed and
marketed would not produce A-maturity
carcasses (approximately 30 months of

age).
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Supporters of the grade change
generally indicated a belief that the
proposed changes would have a
beneficial long-term impact on the
industry, but provided no monetary
figures. Much of the opposition to the
proposed changes was due to potential
negative economic impact. Some
opponents of the changes provided
estimates of negative economic impact
on the industry from $20 million to over
$100 million annually. Because of the
wide variation in the type and
magnitude of the predicted impacts
expressed by commenters, AMS
concluded an independent economic
study would better enable AMS to most
effectively evaluate the proposed
changes. AMS contracted with Dr.
Wayne Purcell, Director, Research
Institute on Livestock Pricing, Virginia
Tech University, to conduct an
independent economic analysis. Dr.
Purcell is widely accepted by the
industry as an authority on livestock
marketing. His analysis has been made
part of the public record on the
proposed changes.

The economic impact study found if
management strategies are not changed
and the same number of B-maturity
carcasses continue to be produced, a
short-run negative impact on the
industry of —$21 million could be
projected. These immediate costs come
from the reduced prices of B-maturity
carcasses that are in the pipeline and
from the price depressing influence of
an increase in ungraded and processing
beef as these carcasses are marketed.
However, if management strategies are
improved to eliminate even 25 percent
of these B-maturity carcasses, a positive
impact of $86 million would occur, and
if 50 percent are eliminated due to
management, a positive impact of $194
million would occur over an adjustment
period of about 18 months. If credit is
given to longer term benefits coming
from improved demand as some of the
quality inconsistency is eliminated, the
benefits to the industry could easily
exceed $1.0 billion across the next 10
years. This study concluded the benefits
to the whole industry far outweigh
short-run adjustments. Longer term, it
concluded the entire industry would
benefit because of improved pricing
systems, reduction of quality
inconsistencies, improved demand for
beef, and a larger market share for beef.

AMS concludes that the industry can
utilize improved management strategies
to eliminate a portion of B-maturity
carcasses from the fed-beef supply. AMS
also concludes the economic impact
study provides the most reliable
indication of potential economic
impacts from the changes. The projected

negative impacts provided by some
commentors generally only accounted
for the decrease in value of the B-
maturity carcasses which would not
grade Choice or Select after the grade
change. The commentors did not
account for price-related benefits,
improved consumer demand, or changes
in the supply/demand price relationship
for Choice and Select beef after removal
of B-maturity carcasses. Many
comments indicated producers and
feeders have the ability to identify and
manage differently cattle types which
contribute significantly to production of
B-maturity carcasses. What percentage
of B-maturity carcasses will be
eliminated and over what time period is
difficult to predict. However, based on
the comments and other information, it
is reasonable to assume that improved
management strategies will enable the
industry to achieve a 25 percent
reduction in the number of B-maturity
carcasses in the first or second year of
the change, if an adjustment period is
provided prior to implementation of the
change. A 25 percent reduction would
enable the industry to realize the net
benefits projected by the economic
study of $86 million over the eighteen
months following implementation of the
change by removing an identifiable
source of inconsistent quality from the
Choice and Select grades and the fed-
beef supply.

In consideration of the public
comments submitted in response to the
proposed rule of January 19, 1995 (60
FR 3982-3986), and all other available
information, USDA adopts the proposed
rule to revise the official U.S. standards
for grades of carcass beef and the related
standards for grades of slaughter cattle
by eliminating “B’’ maturity
(approximately 30-42 months of age)
carcasses with small or slight marbling
degrees from the Choice and Select
grades and including them in the
Standard grade. However, in order to
allow the industry time to adjust its
production and marketing practices and
to market beef currently in the pipeline,
implementation will be delayed until
July 1, 1996.

List of Subjects
7 CFR Part 53

Cattle, Hogs, Livestock, Sheep.
7 CFR Part 54

Food grades and standards, Food
labeling, Meat and meat products.

For the reasons set forth in the
preamble, 7 CFR Part 53 and 7 CFR Part
54 are amended as follows:

PART 53—LIVESTOCK (GRADING,
CERTIFICATION, AND STANDARDS)

1. The authority citation for Parts 53
and 54 continues to read as follows:

Authority: 7 U.S.C. 1621-1627.

2. In §53.203, paragraph (b) (3) is
revised to read as follows:

§53.203 Application of standards for
grades of slaughter cattle.
* * * * *

b * X X

(3) The approximate maximum age
limitation for the Prime, Choice, and
Standard grades of steers, heifers, and
cows is 42 months. The maximum age
limitation for the Select grade for steers,
heifers, and cows is approximately 30
months. The Commercial grade for
steers, heifers, and cows includes only
cattle over approximately 42 months.
There are no age limitations for the
Utility, Cutter, and Canner grades of
steers, heifers, and cows. The maximum
age limitation for all grades of bullocks
is approximately 24 months.1
* * * * *

3. In §53.204, paragraph (c) (1) is
revised to read as follows:

§53.204 Specifications for official U.S.
standards for grades of slaughter steers,
heifers, and cows (quality).

* * * * *

(c) Select. (1) The Select grade is
limited to steers, heifers, and cows with
a maximum age limitation of
approximately 30 months. Slaughter
cattle possessing the minimum
qualifications for Select have a thin fat
covering which is largely restricted to
the back and loin. The brisket, flanks,
twist, and cod or udder are slightly full
and the muscling is slightly firm.

* * * * *

PART 54—MEATS, PREPARED
MEATS, AND MEAT PRODUCTS
(GRADING, CERTIFICATION, AND
STANDARDS)

4. Section 54.104 is revised by
removing the word ““Select” in
paragraph (n), revising the third and
fifth sentences in paragraph (o) and
revising Figure 1 in paragraph (o) to
read as follows:

§54.104 Application of standards for
grades of carcass beef.
* * * * *

1 Maximum maturity limits for bullock carcasses
are the same as those described in the beef carcass
grade standards for steers, heifers, and cows at
about 30 months of age. However, bullocks develop
carcass indicators of maturity at younger
chronological ages than steers. Therefore, the
approximate age at which bullocks develop carcass
indicators of maximum maturity is shown herein as
24 months rather than 30 months.
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(o) * * * The Prime, Choice, Select,
and Standard grades are restricted to
beef from young cattle; the Commercial
grade is restricted to beef from cattle too
mature for Prime, Choice, and Standard;
and the Utility, Cutter, and Canner
grades may include beef from animals of
all ages. * * * Except for the youngest
maturity group and the Choice grade in
the second maturity group, within any
specified grade, the requirements for
marbling increase progressively with
evidences of advancing maturity. * * *

BILLING CODE 3410-02-P
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* * * * *

5. Section 54.106 is amended by
revising the third sentence in paragraph
(b) (3), revising paragraphs (c) (1) and (c)
(2) and removing paragraph (c) (3) as
follows:

§54.106 Specifications for official United
States standards for grades of carcass beef
(quality-steer, heifer, cow).
* * * * *

b * X *

(3) * * * In carcasses throughout the
range of maturity included in this
group, a minimum modest amount of
marbling is required (see Figure 1) and
the ribeye muscle is slightly firm.

(c) Select (1) For carcasses throughout
the range of maturity permitted in the
Select grade, the minimum degree of
marbling required is a minimum slight
amount (see Figure 1) and the ribeye
may be moderately soft.

(2) Carcasses in the maturity group
permitted range from the youngest that
are eligible for the beef class to those at
the juncture of the two youngest
maturity groups, which have slightly
red and slightly soft chine bones and
cartilages on the ends of the thoracic
vertebrae that have some evidence of
ossification. In addition, the sacral
vertebrae are completely fused and the
cartilages on the ends of the lumbar
vertebrae are nearly completely ossified.
The rib bones are slightly wide and
slightly flat and the ribeye muscle is
slightly light red in color and is fine in
texture.

* * * * *
Dated: January 25, 1996.
Kenneth C. Clayton,
Acting Administrator.
[FR Doc. 96-1816 Filed 1-26-96; 11:27 am]
BILLING CODE 3410-02-P

Foreign Agricultural Service
7 CFR Parts 1520, 2101, 2200, and 2507

Availability of Information to the Public
and Removal of CFR Chapters

AGENCY: Foreign Agricultural Service.
ACTION: Final rule.

SUMMARY: This document revises
regulations governing the availability of
information to the public by the Foreign
Agricultural Service (FAS) to reflect
reorganizations of the Department of
Agriculture since these regulations were
first published. The Foreign Economic
Development Service has been
eliminated and both the Office of
International Cooperation and
Development and the Office of the
General Sales Manager are part of FAS
and will not have separate Freedom of

Information Act responsibilities.
Therefore, this regulation also removes
7 CFR parts 2101, 2200, and 2507 and
their respective CFR chapters, relating
to the availability of information by
these offices. The regulation also makes
other internal management changes to
the regulations.

EFFECTIVE DATE: January 30, 1996.

FOR FURTHER INFORMATION CONTACT:
Carolyn Harris, (202) 690-1851.
SUPPLEMENTARY INFORMATION: Pursuant
to the reorganization of the Department
of Agriculture under Public Law 103—
354, the Secretary of Agriculture
reassigned departmental functions
relating to foreign agricultural programs
to the Under Secretary of Agriculture for
Farm and Foreign Agricultural Services.
See 59 FR 66517, December 27, 1994.
The Under Secretary delegated certain
of those functions to the Administrator
of the Foreign Agricultural Service. See
60 FR 56433, November 8, 1995. In this
document, the Foreign Agricultural
Service is amending regulations
governing the availability of information
to the public to reflect the
reorganization of these functions.

This rule relates to internal agency
management. Therefore, pursuant to 5
U.S.C. 553, notice of proposed
rulemaking and opportunity for
comment are not required, and this rule
may be made effective less than 30 days
after publication in the Federal
Register. Further, since this rule relates
to internal agency management, it is
exempt from the provisions of Executive
Order Nos. 12778 and 12866. This
action is not a rule as defined by the
Regulatory Flexibility Act, Pub. L. 96—
354, and, thus, is exempt from the
provisions of that Act.

List of Subjects in 7 CFR Parts 1520,
2101, 2200 and 2507
Freedom of information.
Accordingly, and under the authority
of 5 U.S.C. 552, Title A of the Code of
Federal Regulations is amended to read
as follows:

CHAPTER XV

PART 1520—[AMENDED]

1. The authority citation for part 1520
continues to read as follows:

Authority: 5 U.S.C. 552.

2. Section 1520.3 is revised to read as
follows:

§1520.3 Public inspection and copying.

5 U.S.C. 552(a)(2) requires that certain
materials be made available for public
inspection and copying. Members of the
public may request access to such
materials through the Information

Division, FAS, Room 5074, South
Building, Department of Agriculture,
14th Street and Independence Avenue,
SW., Washington, DC 20250-1004. The
office will be open from 8:30 a.m. to 5
p-m. Monday through Friday, except
legal holidays.

3. Section 1520.4 is revised to read as
follows:

§1520.4

5 U.S.C. 552(a)(2) required that each
agency publish or otherwise make
available a current index of all materials
required to be made available for public
inspection and copying. Copies of the
FAS Index may be obtained free of
charge by telephoning (202) 720-7115
or writing to the Freedom of Information
Officer, Information Division, FAS, Ag
Box 1004, Department of Agriculture,
14th Street and Independence Avenue
SW., Washington, DC 20250-1004.

4, Section 1520.5 is revised to read as
follows:

Indexes.

§1520.5 Request for records.

(a) Requests for records under 5
U.S.C. 552(a)(3) shall be made in
accordance with 7 CFR 1.3(a) and
addressed to the Freedom of
Information Officer, Information
Division, Foreign Agricultural Service,
Ag Box 1004, Department of
Agriculture, 14th Street and
Independence Avenue, SW.,
Washington, DC 20250-1004.

(b) Processing of a request for
information can be facilitated if “FOIA
REQUEST" is placed in capital letters
on the front of the envelope and at the
top of the letter. Additional information
may be obtained by telephoning the
FAS Information Division on (202) 720—
7115.

5. In section 1520.6, paragraph (a) is
amended by removing “20250”" and
adding, in its place, *20250-1001"", and
paragraph (b) is amended by adding at
the end thereof a new sentence to read
as follows:

§1520.6 Appeals.

* * * * *

(b) * * * Additional information may
be obtained by telephoning the FAS
Information Division on (202) 720-7115.

CHAPTERS XXI, XXIl, XXV—[REMOVED]

PARTS 2101, 2200, AND 2507—
[REMOVED]

6. Parts 2101, 2200 and 2507 are
removed and chapters XXI, XXII, and
XXV are vacated.
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Signed at Washington, DC on December 1,
1995.

August Schumacher, Jr.,

Administrator, Foreign Agricultural Service.
[FR Doc. 96-330 Filed 1-29-96; 8:45 am]
BILLING CODE 3410-10-M

Rural Housing Service
Rural Business-Cooperative Service
Rural Utilities Service

Farm Service Agency
7 CFR Chapter XVIII

Agency Name Change

AGENCIES: Rural Housing Service, Rural
Business-Cooperative Service, Rural
Utilities Service, and Farm Service
Agency.

ACTION: Final rule.

SUMMARY: This document amends the
regulations to change the names of the
Rural Housing and Community
Development Service to the Rural
Housing Service and the Rural Business
and Cooperative Development Service
to the Rural Business-Cooperative
Service as a result of the Department of
Agriculture reorganization.

EFFECTIVE DATE: January 30, 1996.

FOR FURTHER INFORMATION CONTACT:
Richard A. Gartman, Regulations and
Paperwork Management Division, Rural
Economic and Community
Development, room 6348-S,
Washington, DC 20250, telephone 202—
720-9745.

SUPPLEMENTARY INFORMATION:

Background

The Secretary of Agriculture
announced that the agency previously
referred to as the Rural Housing and
Community Development Service
(RHCDS) is to be named the Rural
Housing Service (RHS), and the agency
previously referred to as the Rural
Business and Cooperative Development
Service (RBCDS) is to be named the
Rural Business-Cooperative Service
(RBS). On December 26, 1995, USDA
published in the Federal Register (60
FR 66713) a final rule that contained
redelegations of authority for the
Department of Agriculture and changed
the names of RHCDS to RHS and RBCDS
to RBS. This rule includes amendments
to 7 CFR chapter XVIII that are
necessary to bring agency regulations
into alignment with the departmental
reorganization.

This action is not subject to the
provisions of Executive Order 12866
since it involves only internal agency

management. This action is not
published for comment under the
Administrative Procedure Act since it
involves only internal agency
management and publication for
comment is unnecessary.

Accordingly, 7 CFR Chapter XVIII is
amended as follows:

1. The heading of 7 CFR chapter XVIII
is revised to read as follows:

CHAPTER XVIII—RURAL HOUSING
SERVICE, RURAL BUSINESS-
COOPERATIVE SERVICE, RURAL
UTILITIES SERVICE, AND FARM SERVICE
AGENCY, DEPARTMENT OF
AGRICULTURE

2. In 7 CFR chapter XVIII, all
references to ““Rural Housing and
Community Development Service” are
revised to read ““Rural Housing
Service”, all references to ““‘Rural
Business and Cooperative Development
Service™ are revised to read ‘“‘Rural
Business-Cooperative Service”, all
references to “RHCDS” are revised to
read “RHS” and all references to
“RBCDS” are revised to read “RBS”.

Dated: January 23, 1996.
Arthur C. Campbell,

Acting Under Secretary, Rural Economic and
Community Development.

[FR Doc. 96-1577 Filed 1-29-96; 8:45 am]
BILLING CODE 3410-07-U

FEDERAL RESERVE SYSTEM

12 CFR Part 211
[Regulation K; Docket No. R-0754]

Foreign Banking Organizations

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board is publishing
amendments to Subpart B of Regulation
K (Foreign Banking Organizations). The
amendments permit the establishment
of U.S. representative offices by certain
foreign banks through prior notice
procedures. These prior notice
procedures are designed to permit
foreign banks meeting certain
requirements to establish representative
offices without the need to file a formal
application with the Board. A foreign
bank that is subject to federal regulation
under the Bank Holding Company Act
(BHC Act), either directly or through the
International Banking Act (IBA), and
that the Board has previously
determined is subject to comprehensive
supervision or regulation on a
consolidated basis by its home country
supervisor, or which previously has
been approved for a representative

office by Board order, would be
permitted to establish a full service
representative office by prior notice. In
addition, the amendments clarify that
only those foreign banking organizations
subject to the IBA and the BHC Act may
establish under general consent
procedures a representative office to
engage in limited administrative
functions in connection with their
existing U.S. banking operations. Lastly,
the Board has determined to review and
act upon inquiries by “‘special purpose
government banks” seeking exemptions
from regulation under the Foreign Bank
Supervision Enhancement Act (FBSEA)
on the basis that they do not fall within
the definition of “foreign bank™ under
Regulation K. Such inquiries would be
handled on a case-by-case basis.

EFFECTIVE DATE: January 24, 1996.

FOR FURTHER INFORMATION CONTACT:
Kathleen M. O’Day, Associate General
Counsel (202/452-3786), Ann E.
Misback, Managing Senior Counsel
(202/452-6406), or Andres L. Navarrete,
Attorney (202/452—-2300), Legal
Division; William A. Ryback, Associate
Director (202/452-2722), Michael G.
Martinson, Assistant Director (202/452—
2798), or Betsy Cross, Manager (202/
452-2574), Division of Banking
Supervision and Regulation, Board of
Governors of the Federal Reserve
System. For the users of
Telecommunication Device for the Deaf
(TDD) only, please contact Dorothea
Thompson (202/452-3544), Board of
Governors of the Federal Reserve
System, 20th and C Streets NW.,
Washington, DC 20551.

SUPPLEMENTARY INFORMATION: The
FBSEA required for the first time that a
foreign bank receive federal approval to
establish a representative office. Prior to
the FBSEA, federal regulation provided
a limited definition of a representative
office of a foreign bank and only
required a foreign bank to register a
representative office established in the
United States with the Treasury
Department. Federal law did not
provide for the ongoing oversight or
regulation of representative offices of
foreign banks.

To fill these and other gaps in federal
regulation of foreign banks, Congress
adopted a broader definition of
representative office in the FBSEA to
ensure that all direct operations of a
foreign bank are subject to federal
regulation and supervision. The FBSEA
expanded the definition of a
representative office of a foreign bank in
the IBA to include any place of business
of a foreign bank that is not a branch,
agency, or subsidiary.
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The FBSEA also provided standards
for establishing, examining, and
regulating a representative office of a
foreign bank. These standards are less
rigorous than the standards governing
the establishment, examination, and
supervision of a branch or agency of a
foreign bank. In evaluating an
application to establish a representative
office, the FBSEA only requires the
Board to take into account the standards
that are mandatory for the establishment
of a branch or an agency. Thus, for
example, the Board may permit a
foreign bank to establish a
representative office even though its
home country supervision or financial
condition might not support the
establishment of a branch oran agency.
Similarly, unlike the mandatory, annual
examinations required for a branch or
agency, the Board may examine a
representative office as often as deemed
appropriate.

The Board has implemented the
FBSEA and the provisions governing a
representative office of a foreign bank
through two rulemakings. First, in an
interim rule, the Board defined a
representative office of a foreign bank as
a limited purpose office that may only
engage in representational and
administrative functions on behalf of a
foreign bank. The interim rule also
stated that a representative office may
not make any business decision on
behalf of the foreign bank. 57 FR 12992
(April 15, 1992). In taking this
approach, the Board adhered to the
traditional view that a representative
office may only engage in limited
functions that facilitate the banking
activities of a foreign bank, but may not
engage in the activities themselves.

Both foreign banks and some state
supervisors objected to this restrictive
definition because, in some instances, it
would have been more limiting than
state laws on representative offices. In
response to comments received and
initial experience gained in
implementing these and other portions
of the FBSEA, the Board broadened
these interim provisions in a second,
final rulemaking. 58 FR 6348 (January
28, 1993). The Board determined that a
representative office is permitted to
perform any activity that is neither a
banking activity nor an activity that is
prohibited by state law, Board ruling, or
Board order. The Board also introduced
two sub-types of representative offices
that perform activities that raise few
regulatory and supervisory issues and
therefore may be established under
expedited procedures. Specifically, the
Board granted its general consent to the
establishment of a representative office
that solely performs limited

administrative functions for the foreign
bank (a general consent office). The
foreign bank must notify the Board of
the establishment of a general consent
office. The Board also provided a 45 day
prior notice procedure for the
establishment of a regional
administrative office that coordinates
operations in a particular geographic
region.

In adopting the final rule, the Board
recognized that further experience
might warrant future revision of the
provisions governing a representative
office of a foreign bank. Therefore, the
Board sought additional comment on
these provisions and stated that it
would revisit the regulations after
gaining additional information on the
matter.

The Board received public comments
from the Conference of State Bank
Supervisors, a trade association, and a
foreign bank. These commenters
supported the adoption of a broader
definition of a representative office and
a wider range of permissible activities
provided in the final rule. Two
commenters sought clarification and
expansion of the activities deemed
permissible for a representative office.
The commenters also recommended
measures to reduce and streamline the
application procedures for establishing
a representative office. Lastly, one
commenter requested that
representative offices be permitted to
send unsolicited financial instruments
through inter-office mail to a branch or
bank subsidiary that is authorized to
accept deposits. The Board is of the
view that this activity may constitute
deposit-taking, and is therefore
inappropriate for a representative office
to conduct.

Establishment of Representative Offices
by Prior Notice

The Board has concluded that the
prior notice procedures may be applied
to the establishment of representative
offices by foreign banks that are subject
to the BHC Act, either directly or
through section 8(a) of the IBA, where
the Board has made a previous
determination that the particular foreign
bank is subject to comprehensive
supervision on a consolidated basis by
its home country supervisor, or
previously has been approved for a
representative office by Board order.
This expanded authority is intended to
reduce the burden associated with the
filing of a formal representative office
application by a foreign banking

organization meeting these
requirements.t

The Board has taken the position that
a 45-day prior notice review period to
establish such an office is sufficient
where the Board has made a formal
determination that the foreign bank is
subject to CCS in the context of a
previous application to establish a
branch, agency, commercial lending
company, or to acquire a bank, or
previously has been approved for a
representative office by Board order.
The Board has found that the goal of
reducing burden for foreign banking
organizations, where possible and
prudent, outweighs the limited
additional supervisory benefits of
requiring a formal application for a
representative office under these
circumstances.

In addition, the final rule clarifies that
only foreign banks subject to the BHC
Act, either directly or through section
8(a) of the IBA, may establish under the
Board’s general consent authority a
representative office to engage in
limited administrative or ‘‘back office”
functions, and that such “‘back office”
functions may only be performed in
connection with the U.S. banking
activities of the foreign bank. General
consent representative offices were
intended to facilitate the establishment
of limited offices by foreign banks
seeking administrative support for their
existing U.S. banking operations, and
not as stand-alone operations. In that
regard, the activities must be clearly
defined, performed in connection with
the U.S. banking activities of the foreign
bank, and must not involve contact or
liaison with customers or potential
customers beyond incidental contact
relating to administrative matters (such
as verification or correction of account
information). *‘Back office”” and other
administrative functions linked to
banking present the fewest supervisory
and prudential concerns in the group of
representative office activities that are
linked to banking. These limited
activities reflect a balancing of the
Board'’s desire to reduce regulatory
burden with its need to continue to
monitor closely the direct operations of
foreign banks.

By allowing a foreign bank meeting
the criteria outlined above to utilize the
Board’s prior notice procedures or
general consent authority to establish a
representative office, the Board does not
intend to permit a foreign bank to

1 Applications by foreign banks that have
received comprehensive consolidated supervision
(CCS) determinations to establish branches,
agencies and commercial lending companies will
continue to be delegated to Reserve Banks. 12 CFR
265.11(d)(11).
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expand broadly its U.S. banking and
nonbanking activities. The proposed
rule is designed merely to reduce the
burden on those foreign banks seeking
to provide additional support for their
existing U.S. banking operations.

Special Purpose Government Banks

The FBSEA requires any foreign bank
to obtain prior Board approval to
establish a branch, agency, commercial
lending company, or representative
office. In issuing the final rule, the
Board exempted the central bank of a
foreign country that does not engage in
commercial banking activities in the
Untied States from the definition of
“foreign bank’ and therefore from
regulation under the FBSEA. The Board
has received several requests from
government-owned entities that engage
in banking that is not commercial in
nature for similar exemptive treatment.
A prototypical example of this type of
entity is an export-import bank of a
foreign country. These so-called
“special purpose government banks”
maintain offices in the United States
that, without this exemption, are
representative offices under the FBSEA.

The Board has found that the types of
institutions seeking this exemptive
relief vary considerably in their legal
structure, governmental mandate, and
actual operations. Creating a regulatory
exemption akin to that provided for
central banks in these circumstances
would prove unworkable and imprecise.
Furthermore, each of the requests for an
exemption from regulation under the
FBSEA is in fact a request for an
interpretation that the entity in question
is not a foreign bank within the meaning
of the FBSEA and Regulation K.
Accordingly, the Board has determined
to review and act upon each of these
interpretive requests on a case-by-case
basis. Among the factors the Board will
consider are whether the foreign
organization is: (i) established and
regulated pursuant to a distinct
regulatory scheme that differs from that
applied to traditional commercial banks;
(i) owned and capitalized substantially,
if not exclusively, by its home
government; (iii) subject to direct
government control and examination;
(iv) engaged exclusively in activities
designed to serve specific government
policy goals; and (v) prohibited from
accepting deposits. This approach, in
the Board’s view, will provide the best
mechanism for determining whether the
relief requested is in fact warranted.

Regulatory Review

A full review of Regulation K, as
required by the IBA, is underway and
will proceed during the course of the

next year. The subject of representative
offices will be revisited at that time, and
will provide additional opportunity for
interested parties to express their
concerns regarding these and other
relevant issues.

Regulatory Flexibility Analysis

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), the Board certifies that this final
rule will not have a significant
economic impact on a substantial
number of small business entities that
are subject to the regulation.

Pursuant to 5 U.S.C. §553(d), this
amendment to Regulation K will
become effective immediately. This
final grants an exemption for certain
foreign banking organizations, and,
therefore, the Board waives the 30-day
general requirement for publication of a
substantive rule.

Paperwork Reduction Act

In accordance with section 3506 of
the Paperwork Reduction Act of 1995
(44 U.S.C. Ch. 35; 5 CFR 1320 Appendix
A.1), the Board reviewed the proposed
rule under the authority delegated to the
Board by the Office of Management and
Budget. No collections of information
pursuant to the Paperwork Reduction
Act are contained in the final rule.

List of Subjects in 12 CFR Part 211

Exports, Federal Reserve System,
Foreign banking, Holding companies,
Investments, Reporting and
recordkeeping requirements.

For the reasons set out in the
preamble, the Board of Governors
amends 12 CFR Part 211 as set forth
below:

PART 211—INTERNATIONAL
BANKING OPERATIONS
(REGULATION K)

1. The authority citation for 12 CFR
part 211 continues to read as follows:
Authority: 12 U.S.C. 221 et seq., 1818,
1841 et seq., 3101 et seq., 3901 et seq).

2. Section 211.24 is amended by:

a. Revising paragraphs (a)(2)(i) and
(a)(2)(ii); and

b. Redesignating paragraph (d)(3) as
paragraph (d)(4), and adding a new
paragraph (d)(3).

The revisions and addition read as
follows:

§211.24 Approval of offices of foreign
banks; procedures for applications;
standards for approval; representative
office activities and standards for approval;
preservation of existing authority.

(i) Prior notice for certain
representative offices. After providing
45 days’ prior written notice to the
Board, a foreign bank that is subject to
the BHC Act, either directly or through
section 8(a) of the IBA (12 U.S.C.
3106(a)), may establish:

(A) A regional administrative office;
or

(B) A representative office, but only if
the Board has previously determined
that the foreign bank proposing to
establish a representative office is
subject to comprehensive supervision or
regulation on a consolidated basis by its
home country supervisor, or previously
has been approved for a representative
office by Board order. The Board may
waive the 45-day period if it finds that
immediate action is required by the
circumstances presented. The notice
period shall commence at the time the
notice is received by the appropriate
Reserve Bank. The Board may suspend
the period or require Board approval
prior to the establishment of such an
office if the notification raises
significant policy, prudential or
supervisory concerns.

(ii) General consent for representative
offices. The Board grants its general
consent for a foreign bank that is subject
to section 8(a) of the IBA (12 U.S.C.
3106(a)), to establish a representative
office that solely engages in limited
administrative functions (such as
separately maintaining back office
support systems) that are clearly
defined, are performed in connection
with the United States banking activities
of the foreign bank, and do not involve
contact or liaison with customers or
potential customers beyond incidental
contact with existing customers relating
to administrative matters (such as
verification or correction of account
information), provided that the foreign
bank notifies the Board in writing
within 30 days of the establishment of

the representative office.
* * * * *

(d) * * x
(3) Special purpose foreign
government banks. A foreign
government-owned organization
engaged in banking activities in its
home country that are not commercial
in nature may apply to the Board for a
determination that the organization is
not a foreign bank for purposes of this
section. A written request setting forth
the basis for such a determination may
be submitted to the Reserve Bank of the
District in which the foreign
organization’s representative office is
located in the United States or to the
Board in the case of a proposed
establishment of a representative office.
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The Board will review and act upon
each such request on a case-by-case
basis.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, January 24, 1996.
William W. Wiles,

Secretary of the Board.
[FR Doc. 96-1650 Filed 1-29-96; 8:45 a.m.]
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 94-NM-178-AD; Amendment
39-9498; AD 95-13-11 R1]

Airworthiness Directives; McDonnell
Douglas Model DC-10-10 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: This amendment clarifies
information in an existing airworthiness
directive (AD), applicable to certain
McDonnell Douglas Model DC-10-10
airplanes, that currently requires
repetitive inspections to detect cracking
of the upper caps in the front spar of the
left and right wing, and repair, if
necessary. The actions specified in that
AD are intended to prevent progression
of fatigue cracking, which could cause
reduced structural integrity of the wing
front spar and damage to adjacent
structures. This amendment clarifies the
requirements of the current AD by
revising the area of inspection. This
amendment is prompted by
communications received from affected
operators that the current requirements
of the AD are unclear.

DATES: Effective August 7, 1995.

The incorporation by reference of
certain publications listed in the
regulations was approved previously by
the Director of the Federal Register as
of August 7, 1995 (60 FR 35326, July 7,
1995).

ADDRESSES: The service information
referenced in this AD may be obtained
from McDonnell Douglas Corporation,
3855 Lakewood Boulevard, Long Beach,
California 90846, Attention: Technical
Publications Business Administration,
Department C1-L51 (2-60). This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA, Los
Angeles Aircraft Certification Office,
Transport Airplane Directorate, 3960

Paramount Boulevard, Lakewood,
California; or at the Office of the Federal
Register, 800 North Capitol Street NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: John
Cecil, Aerospace Engineer, Airframe
Branch, ANM-120L, FAA, Transport
Airplane Directorate, Los Angeles
Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood,
California 90712; telephone (310) 627—
5322; fax (310) 627-5210.
SUPPLEMENTARY INFORMATION: On June
22, 1995, the FAA issued AD 95-13-11,
amendment 39-9291 (60 FR 35326, July
7, 1995), which is applicable to certain
McDonnell Douglas Model DC-10-10
airplanes. That AD requires repetitive
eddy current test high frequency (ETHF)
surface inspections to detect fatigue
cracking, and repair of the upper cap in
the front spar of the wing if any cracking
is found. That AD also requires
additional repetitive inspections after
any repair of the upper cap.
Additionally, that AD stipulates that, if
the preventive modification is installed
on an airplane on which no cracks are
found during the initial inspection, the
repetitive inspections may be
terminated. That action was prompted
by reports of fatigue cracking in the
upper cap of the front spar of the wing
in the forward flange area. The actions
required by that AD are intended to
prevent progression of fatigue cracking,
which could cause reduced structural
integrity of the wing front spar and
damage to adjacent structures.

Since the issuance of that AD, the
FAA has received communications from
affected operators that the area defined
for the ETHF surface inspection is
unclear. Specifically, these operators
have indicated that the referenced
McDonnell Douglas DC-10 Service
Bulletin 57-129, dated August 12, 1994,
recommends inspection of the upper
cap of the front spar of the left and right
wing “between” stations Xos 667.678
and Xos 789.645 in certain paragraphs
but describes the inspection “at”
stations Xos 667.678 and Xos 789.645 in
the accomplishment instructions. AD
95-13-11 requires inspection
“between’’ stations Xos 667.678 and Xos
789.645.

These operators have therefore,
requested that the FAA clarify the AD
to indicate exactly what area is required
to be inspected.

In considering this request, and upon
further review of the wording of the
current AD, the FAA concurs that some
clarification is necessary.

It was the FAA'’s intent that the
requirements of AD 95-13-11 be
parallel to those actions recommended

by the manufacturer in the
accomplishment instructions of its
referenced service bulletin. The
intended requirements of the AD were
that affected operators would conduct
the ETHF inspections to detect fatigue
cracks at the areas where cracking had
been reported, namely at stations Xos
667.678 and Xos 789.645. However, as
AD 95-13-11 is currently worded,
operators may incorrectly conduct
ETHF inspections ‘“‘between’ these
stations, rather than “at” those stations.
Such misunderstanding could result in
operators unnecessarily conducting
ETHF inspections at other stations,
which would be of no significant safety
value and would entail incurring
needless additional costs in labor and
downtime.

Operators should note that the
economic information supplied in the
preamble of AD 95-13-11 remains
unchanged since that information was
based on the workhours required to
perform the ETHF inspection at stations
X0s 667.678 and Xos 789.645, in
accordance with data supplied in
McDonnell Douglas Service Bulletin 57—
129, dated August 12, 1994.

Since it is obvious that the required
ETHF inspection area is not totally clear
in the way that AD 95-13-11 is
currently worded, the FAA has
determined that the wording of
paragraph (a) of the AD must be revised
to clarify the intent of the required
actions. This action revises that
paragraph to specify that the inspection
area is at stations Xos 667.678 and Xos
789.645.

Action is taken herein to clarify these
requirements of AD 95-13-11 and to
correctly add the AD as an amendment
to section 39.13 of the Federal Aviation
Regulations (14 CFR 39.13).

The final rule is being reprinted in its
entirety for the convenience of affected
operators. The effective date remains
August 7, 1995.

Since this action only clarifies a
current requirement, it has no adverse
economic impact and imposes no
additional burden on any person.
Therefore, notice and public procedures
hereon are unnecessary.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Correction

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-9291 (60 FR
35326, July 7, 1995), and by adding a
new airworthiness directive (AD),
amendment 39-9498, to read as follows:

95-13-11 R1 McDonnell Douglas:
Amendment 39-9498. Docket 94—-NM—
178-AD. Revises AD 95-13-11,
Amendment 39-9291.

Applicability: Model DC-10-10 airplanes,
as listed in McDonnell Douglas DC-10
Service Bulletin 57-129, dated August 12,
1994; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (e) of this AD to
request approval from the FAA. This
approval may address either no action, if the
current configuration eliminates the unsafe
condition; or different actions necessary to
address the unsafe condition described in
this AD. Such a request should include an
assessment of the effect of the changed
configuration on the unsafe condition
addressed by this AD. In no case does the
presence of any modification, alteration, or
repair remove any airplane from the
applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced structural integrity of
the wing front spar and damage to adjacent
structures due to fatigue cracking in the
upper cap of the front spar of the wing,
accomplish the following:

(a) Prior to the accumulation of 10,000 total
landings, or within 1,800 landings after the
effective date of this AD, whichever occurs
later, perform an initial eddy current test
high frequency (ETHF) surface inspection to
detect cracks in the upper cap of the front
spar of the left and right wing at stations Xos
667.678 and Xos 789.645, in accordance with
McDonnell Douglas DC-10 Service Bulletin
57-129, dated August 12, 1994. Repeat this
inspection thereafter at the intervals
specified in paragraph (b) or (c) of this AD,
as applicable.

(b) For airplanes on which no crack is
found: Repeat the inspection required by
paragraph (a) of this AD thereafter at
intervals not to exceed 10,000 landings, or
accomplish the crack preventative
modification in accordance with McDonnell
Douglas DC-10 Service Bulletin 57-129,
dated August 12, 1994. Accomplishment of
that preventative modification constitutes
terminating action for the requirements of
this paragraph.

(c) For airplanes on which any crack is
found that is identified as ““Condition II"" in
McDonnell Douglas DC-10 Service Bulletin
57-129, dated August 12, 1994: Accomplish
paragraphs (c)(1) and (c)(2) of this AD in
accordance with that service bulletin.

(1) Prior to further flight, perform the
permanent repair for cracks in accordance
with the service bulletin; and

(2) Within 12,500 landings after the
installation of the permanent repair specified
in paragraph (c)(1) of this AD, perform an
ETHF surface inspection for cracks, in
accordance with the service bulletin. Repeat
this inspection thereafter at intervals not to
exceed 7,000 landings.

(d) For airplanes on which any crack is
found that is identified as “Condition III”" in
McDonnell Douglas DC-10 Service Bulletin
57-129, dated August 12, 1994: Prior to
further flight, repair the cracking in
accordance with a method approved by the
Manager, Los Angeles Aircraft Certification
Office (ACO), FAA, Transport Airplane
Directorate.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles ACO. Operators shall submit their
requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Los Angeles ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(9) The inspections, modification, and
permanent repair shall be done in accordance
with McDonnell Douglas DC-10 Service
Bulletin 57-129, dated August 12, 1994. This
incorporation by reference was approved
previously by the Director of the Federal
Register, in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51 as of August 7, 1995 (60
FR 35326, July 7, 1995). Copies may be
obtained from McDonnell Douglas
Corporation, 3855 Lakewood Boulevard,
Long Beach, California 90846, Attention:
Technical Publications Business
Administration, Department C1-L51 (2-60).
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
FAA, Transport Airplane Directorate, Los
Angeles Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood, California;
or at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

(9) This amendment is effective on August
7,1995.

Issued in Renton, Washington, on January
22, 1996.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-1569 Filed 1-29-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 97
[Docket No. 28426; Amdt. No. 1703]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
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by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Paul J. Best, Flight Procedures
Standards Branch (AFS-420), Technical
Programs Division, Flight Standards
Service, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591,
telephone (202) 267-8277.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260-
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.

The large number of SIAPSs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA in a
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach
Procedures (TERPS). In developing
these SIAPs, the TERPS criteria were
applied to the conditions existing or
anticipated at the affected airports.
Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, | find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Navigation (Air).

Issued in Washington, DC on December 29,
1995.
Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120, 44701; and 14 CFR 11.49(b)(2).

2. Part 97 is amended to read as
follows:

8897.23, 97.25, 97.27, 97.29, 97.31, 97.33
and 97.35 [Amended]

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME

or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; §97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; §97.31 RADAR SIAPs;
§97.33 RNAYV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective February 29, 1996

Galliano, LA, South Lafourche, GPS RWY 18,
Orig

Grand Rapids, MI, Kent County Intl, VOR OR
GPS RWY 18, Amdt 6, CANCELLED

Grand Rapids, MI, Kent County Intl, VOR-
OR GPS RWY 36, Amdt 11, CANCELLED

Grand Rapids, MI, Kent County Intl, VOR-A,
Orig

Grand Rapids, Ml, Kent County Intl, VOR-B,
Orig

Grand Rapids, Ml, Kent County Intl, NDB or
GPS RWY 26L, Amdt 20

Grand Rapids, MI, Kent County Intl, ILS
RWY 8R, Amdt 5

Grand Rapids, Ml, Kent County Intl, ILS
RWY 26L, Amdt 20

Grand Rapids, MI, Kent County Intl,
RADAR-1, Amdt 10

Greenville, Ml, Greenville Muni, VOR/DME
OR GPS-A, Amdt 1

Hastings, MI, Hastings, VOR RWY 12, Orig

Hastings, MI, Hastings, VOR OR GPS-A,
Orig, CANCELLED

Kalamazoo, MI, Kalamazoo/Battle Creek Intl,
GPS RWY 5, Orig

Kalamazoo, MI, Kalamazoo/Battle Creek Intl,
GPS RWY 23, Orig

Port Huron, M, St. Clair County Intl, NDB or
GPS RWY 4, Amdt 3

Port Huron, M1 St. Clair County Intl, ILS
RWY 4, Amdt 3

Rugby, ND, Rugby Muni, GPS RWY 30, Orig

Ashland, OH, Ashland County, VOR OR
GPS-A, Amdt 7

Ashland, OH, Ashland County, NDB OR GPS
RWY 18, Amdt 9

Huntingdon, TN, Carroll County, GPS RWY
19, Orig

Millington, TN, Charles W. Baker, VOR/DME
RWY 18, Amdt 1

Millington, TN, Millington Muni, VOR/DME
RWY 22, Amdt 1

Salt Lake City, UT, Salt Lake City Muni 2,
GPS RWY 34, Orig

Burlington/Mount Vernon, Skagit Regional/
Bay View, GPS RWY 10, Orig

Burlington/Mount Vernon, Skagit Regional/
Bay View, GPS RWY 28, Orig

Cheyenne, WY, Cheyenne, GPS RWY 12,
Orig

[FR Doc. 96-1625 Filed 1-29-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 97
[Docket No. 28442; Amdt. No. 1706]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.
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SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of changes occurring in
the National Airspace System, such as
the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Paul J. Best, Flight Procedures
Standards Branch (AFS—420), Technical
Programs Division, Flight Standards
Service, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591,
telephone (202) 267-8277.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
Center (FDC)/Permanent (P) Notices to
Airmen (NOTAM) which are

incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and §97.20 of the Federal
Aviation Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction of charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 of the
Federal Aviation Regulations (14 CFR
part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDC/P NOTAM for each
SIAP. The SIAP information in some
previously designated FDC/Temporary
(FDC/T) NOTAMs is of such duration as
to be permanent. With conversion to
FCD/P NOTAMSs, the respective FDC/T
NOTAMs have been cancelled.

The FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.
Standard for Terminal Instrument
Approach Procedures (TERPS). In
developing these chart changes to SIAPs
by FDC/P NOTAMs, the TERPS criteria
were applied to only these specific
conditions existing at the affected
airports. All SIAP amendments in this
rule have been previously issued by the
FAA in a National Flight Data Center
(FDC) Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for all these
SIAP amendments requires making
them effective in less than 30 days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, | find that notice and public

procedure before adopting these SIAPs
are impracticable and contrary to the
public interest and, where applicable,
that good cause exists for making these
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal.For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Navigation (Air).

Issued in Washington, DC on January 19,
1996.
Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120,
44701; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2).

2. Part 97 is amended to read as
follows:

§897.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; §97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAYV; §97.31 RADAR SIAPs;
8§97.33 RNAV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective Upon Publication
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FDC date

Airport

FDC No. SIAP

01/05/96

01/02/96 Louisville

01/04/96

01/04/96

01/05/96

01/11/96
01/11/96

01/16/95

01/16/96 Brinkley

01/16/96

01/16/96

01/16/96

01/17/96 Scottsdale

01/17/96 Scottsdale

12/29/95

Eastport ........ccceeenee.

St LouiS ...ccoevviiiieenn.

Lyndonville .................

Gunnison ........cccee......

Gunnison ........cccee......

Abilene ..........ccceeenies

Abilene .......cccceevveenns

Jackson .......cccceeeienns

Lambert-St Louis Intl

Mexia-Linestone County

Lawton Muni

Caledonia County

Frank Federer Memorial

Scottsdale

Scottsdale

Hawkins Field

Eastport Muni ...................

Louisville Intl-Standiford Field .....................

Springdale Muni ...............

Gunnison County .............

Gunnison County .............

Abilene Regional ..............

Abilene Regional ..............

6/0099 | GPS RWY 15
ORIG...
ILS RWY 17
ORIG...

ILS RWY
30R,
AMDT
6C...

GPS RWY
36, ORIG...

VOR OR
GPS RWY
18, AMDT
14A...

RADAR 1,
AMDT 3...

NDB RWY 2
AMDT 3...

VOR OR
GPS-A,
AMDT 7A...

NDB OR
GPS-A,
ORIG-A...

ILS RWY 6
AMDT 3...

ILS RWY
35R,
AMDT 5...

NDB OR
GPS RWY
35R,
AMDT 4...

VOR OR
GPS-A
AMDT 2...

VOR OR
GPS-C
ORIG...

RNAV OR
GPS RWY
16, AMDT
4..

6/0017

6/0072

6/0073

6/0098

6/0289
6/0281

6/0400

6/0391

6/0399

6/0394

6/0395

6/0420

6/0421

5/6937

[FR Doc. 96-1738 Filed 1-29-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 97
[Docket No. 28441; Amdt. No. 1705]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of

new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Paul J. Best, Flight Procedures
Standards Branch (AFS—420), Technical
Programs Division, Flight Standards
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Service, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591,
telephone (202) 267-8277.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260—
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA in a
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach
Procedures (TERPS). In developing
these SIAPs, the TERPS criteria were
applied to the conditions existing or
anticipated at the affected airports.

Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, | find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Navigation (Air).

Issued in Washington, DC on 19 January
1996.
Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120, 44701; and 14 CFR 11.49(b)(2).

2. Part 97 is amended to read as
follows:

§897.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; §97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; §97.31 RADAR SIAPs;
§97.33 RNAV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * *February 1, 1996 * * *

Farmingdale, NY, Republic, NDB or GPS
RWY 1, Amdt 13

Farmingdale, NY, Republic, ILS RWY 14,
Amdt 6

Mesquite, TX, Phil L. Hudson Muni, LOC
RWY 17, Amdt 3, CANCELLED

Mesquite, TX, Mesquite Metro, ILS RWY 17,
Orig

* * * Fepruary 29, 1996 * * *

Gadsden, AL, Gadsden Muni, GPS RWY 24,
Orig

Flagstaff, AZ, Flagstaff Pulliam, GPS RWY
21, Orig

Page, AZ, Page Muni, GPS RWY 15, Orig

Longmont, CO, Vance Brand, GPS RWY 29,
Orig

Indianapolis, IN, Indianapolis Intl, VOR OR
GPS RWY 14, Amdt 25

Indianapolis, IN, Indianapolis Intl, ILS RWY
14, Amdt 4

Indianapolis, IN, Indianapolis Intl, Radar-1,
Amdt 31

Bowling Green, KY, Bowling Green-Warren
County Regional, VOR OR GPS RWY 3,
Amdt 14

Bowling Green, KY, Bowling Green-Warren
County Regional, VOR/DME OR GPS RWY
21, Amdt 7

Bowling Green, KY, Bowling Green-Warren
County Regional, NDB RWY 3, Orig

Bowling Green, KY, Bowling Green-Warren
County Regional, ILS RWY 3, Orig

Farmington, MO, Farmington Regional, GPS
RWY 2, Orig

Albemarle, NC, Stanly County, NDB OR GPS
RWY 4, AMDT 3, CANCELLED

Albemarle, NC, Stanly County, NDB OR GPS
RWY 22, Orig, CANCELLED

Albemarle, NC, Stanly County, LOC RWY 22,
Orig

Albemarle, NC, Stanly County, NDB RWY 22,
Orig

Winnemucca, NV, Winnemucca Muni, GPS
RWY 14, Orig

Winnemucca, NV, Winnemucca Muni, GPS
RWY 32, Orig

Britton, SD, Britton Muni, NDB OR GPS RWY
13, Amdt 3, CANCELLED

Britton, SD, Britton Muni, NDB OR GPS RWY
13, Orig

Renton, WA, Renton Muni, GPS RWY 15,
Orig

* % * April 25,1996 * * *

Boca Raton, FL, Boca Raton, GPS RWY 5,
Orig

Harrisburg, IL, Harrisburg-Raleigh, GPS RWY
24, Orig

Clinton, IA, Clinton Muni, GPS RWY 14, Orig

Clinton, IA, Clinton Muni, GPS RWY 21, Orig

Clinton, IA, Clinton Muni, GPS RWY 32, Orig

Lafayette, LA, Lafayette Regional, GPS RWY
29, Orig

Tallulah/Vicksburg, LA, Vicksburg Tallulah
Rgnl, GPS RWY 18, Orig

Greenville, Ml, Greenville Muni, GPS RWY
27, Orig

Ludington, MI, Mason County, GPS RWY 25,
Orig

Monett, MO, Monett Muni, GPS RWY 36,
Orig

The FAA published an Amendment
in Docket No. 28390, Amdt. No. 1695 to
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Part 97 of the Federal Aviation
Regulations (VOL 60 FR No. 239 Page
63905, dated Wednesday, December 13,
1995) under Section 97.25 effective
February 29, 1996 which is hereby
rescinded: Blacksburg, VA, Virginia
Tech, LOC RWY 12, Amdt 4.

[FR Doc. 96-1739 Filed 1-29-96; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Parts 10, 113, 141, 144 and 181
[T.D. 96-14]
RIN 1515-AB87

North American Free Trade Agreement
(NAFTA)—Implementation of Duty-
Deferral Program Provisions

AGENCY: Customs Service, Treasury.

ACTION: Interim regulations; solicitation
of comments.

SUMMARY: In response to comments
received on the final rule implementing
NAFTA, this document sets forth
interim regulations establishing
procedural and other requirements that
apply to the collection, waiver and
reduction of duties under the duty-
deferral program provisions of the North
American Free Trade Agreement. The
document prescribes the documentary
and other requirements that must be
followed when merchandise is
withdrawn from a U.S. duty-deferral
program either for exportation to
another NAFTA country or for entry
into a duty-deferral program of another
NAFTA country, the procedures that
must be followed in filing a claim for a
waiver or reduction of duties collected
on such merchandise, and the
procedures for finalization of duty
collections and duty waiver or
reduction claims.

DATES: Interim rule effective January 1,
1996; comments must be submitted by
April 1, 1996.

ADDRESSES: Written comments
(preferably in triplicate) may be
addressed to the Regulations Branch,
U.S. Customs Service, Franklin Court,
1301 Constitution Avenue, N.W.,
Washington, D.C. 20229. Comments
submitted may be inspected at the
Regulations Branch, Office of
Regulations and Rulings, Franklin
Court, 1099 14th Street, NW., Suite
4000, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Angela Downey, Office of Field
Operations (202-927-1082).

SUPPLEMENTARY INFORMATION:
Background

On September 6, 1995, Customs
published in the Federal Register (60
FR 46334) a document which adopted,
as a final rule, interim regulations
implementing the Customs-related
provisions of the North American Free
Trade Agreement (NAFTA) which was
adopted by the United States with the
enactment of the North American Free
Trade Agreement Implementation Act
(the ““Act”), Public Law 103-182, 107
Stat. 2057. The majority of the NAFTA
implementing regulations are set forth
in Part 181 of the Customs Regulations
(19 CFR Part 181) which includes, in
Subpart E, regulations implementing the
NAFTA drawback (including duty-
deferral) provisions of Article 303 of the
NAFTA and section 203 of the Act
which apply to goods imported into the
United States and then subsequently
exported from the United States to
Canada on or after January 1, 1996, or
to Mexico on or after January 1, 2001.

Within Subpart E of Part 181, §181.53
specifically addresses the provisions
concerning the collection, and waiver or
reduction, of duty on goods imported
into the United States pursuant to a
duty-deferral program (that is, imported
into a manipulation warehouse,
manufacturing warehouse, smelting or
refining warehouse or foreign trade
zone, or imported under a temporary
importation bond) and subsequently
exported, or used as a material in the
production of another good that is
exported, to Canada or Mexico.
Paragraph (a)(1) defines the term “duty-
deferral program” for purposes of the
section. Paragraph (a)(2) provides that
the exported good shall be treated as if
it had been entered or withdrawn for
consumption and thus subject to duty.
Paragraph (a)(3) states that Customs
shall waive or reduce, in accordance
with paragraphs (b) through (f), the
duties paid or owed under paragraph
(2)(2) provided that evidence of
exportation and satisfactory evidence of
duties paid in Canada or Mexico are
submitted within 60 calendar days of
the date of exportation. Paragraphs (b)
through (f) set forth the duty assessment
and waiver or reduction rules with
reference to each type of duty-deferral
program, and each of these paragraphs
provides that the duty shall be waived
or reduced in an amount that does not
exceed the lesser of the total amount of
duty payable under the section or the
total amount of customs duties paid to
Canada or Mexico.

In the discussion of public comments
submitted on the interim NAFTA
implementing regulations, the

September 6, 1995, final rule document
noted that a number of commenters
raised questions regarding the
procedures, including documentary
requirements, that would apply for
purposes of the collection and waiver or
reduction of duty under §181.53. In
responding to these comments, Customs
agreed that the regulations should
specifically address such procedural
issues. Customs further stated that it
would be preferable to address these
issues in a separate Federal Register
document, with a view to having
appropriate regulations in place on
January 1, 1996, when the Subpart E
regulations go into effect (that is, with
regard to goods exported to or entered
into a duty-deferral program in Canada).
The regulatory amendments set forth in
this document are intended to
accomplish that purpose.

Discussion of Amendments
Section 10.31

In §10.31, which concerns temporary
importations under bond, paragraph (h)
is amended by adding at the end a new
sentence regarding merchandise
imported under subheading 9813.00.05,
HTSUS, that is exported to Canada or
Mexico, because the entry and bond
requirements under amended § 181.53
may apply to such merchandise.

Section 113.62

In §113.62, which sets forth the basic
importation and entry bond conditions,
paragraphs (a) and (b) are amended by
the addition of references to the
withdrawal of merchandise from a duty-
deferral program either for exportation
to Canada or Mexico or for entry into a
duty-deferral program in Canada or
Mexico because such transactions will
involve the filing of an entry under
amended §181.53 as discussed below.
Paragraph (a) concerns the agreement to
pay duties, taxes and fees, and
paragraph (b) concerns the agreement to
make or complete entry.

Section 141.0a

The definition of “entry” in paragraph
(a) and the definition of “entered for
consumption” in paragraph (f) have
been expanded by the addition of a
sentence at the end referring to
documentation required under amended
§181.53 as discussed below.

Section 141.68

A new paragraph (i) has been added
to § 141.68 (time of entry) regarding
merchandise covered by the entry
procedures contained in amended
§181.53 as discussed below.
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Section 144.38

In 8§ 144.38, which concerns
withdrawals for consumption, a new
paragraph (b) has been added to cover
withdrawals either for exportation to
Canada or Mexico or for entry into a
duty-deferral program in Canada or
Mexico.

Section 181.53

Section 181.53 is retitled to reflect
that the section also covers collection
(rather than only waiver or reduction) of
duty, and the section text is extensively
revised in order to accommodate the
necessary documentation and other
procedural requirements regarding the
collection and waiver or reduction of
duty under the NAFTA duty-deferral
provisions. In addition to editorial,
nonsubstantive changes to enhance the
clarity of the text, the revised text
incorporates a number of organizational
and substantive changes that are
outlined below.

Paragraph (a)(1) is retitled as a
definitions paragraph and a new
definition of “‘date of exportation” has
been added as subparagraph (i) thereof.

Paragraph (a)(2) still concerns the
“treatment as entered or withdrawn for
consumption” principle but is divided
into the following subparagraphs:

1. Subparagraph (i) incorporates the
provisions of former paragraph (a)(2)
and also includes two new principles
stating that the documentation required
to be filed under the section shall
constitute an entry or withdrawal for
consumption for purposes of the
Customs Regulations and that any
assessment of duty under this section
shall include the duties and fees
referred to in §8181.42 (a)—(c) (that is,
antidumping and countervailing duties,
premiums on quota, tariff rate quota or
tariff preference level goods, and fees
under section 22 of the Agricultural
Adjustment Act) and the fees provided
for in §24.23 (that is, fees for processing
merchandise). Subparagraph (i) refers to
goods withdrawn for exportation to
Canada or Mexico (subparagraph (i)(A))
and goods withdrawn and entered into
a duty-deferral program in Canada or
Mexico (subparagraph (i)(B)) because
Canada, Mexico and the United States
(the three NAFTA Parties) agreed that
goods withdrawn from a duty-deferral
program in one NAFTA country and
entered into a duty-deferral program in
another NAFTA country shall be
deemed not to have been exported (see
section F, article X of the ““Regulatory
Standards for Implementation of the
North American Free Trade Agreement”
published in the Federal Register on
September 6, 1995, at 60 FR 46464).

2. Subparagraph (ii) is new and
provides for application of the bond
provisions of § 142.4 to each withdrawal
and exportation transaction under
§181.53.

3. Subparagraph (iii) is a new
provision covering documentation filing
and duty payment procedures.
Subparagraph (A) thereunder specifies
the persons who must file the
documentation required under the
section. Subparagraph (B) provides for
the filing of a Customs Form 7501
within 10 working days of the date of
exportation or within 10 working days
after being entered into a duty-deferral
program in Canada or Mexico.
Subparagraph (C) concerns duty
payment and requires that the duty be
deposited with Customs at any time
prior to, but no later than, 60 calendar
days after the date of exportation of the
good or 60 calendar days after the date
the good is entered into a duty-deferral
program in Canada or Mexico, and
subparagraph (C) also provides for the
calculation of interest from the
applicable 60th calendar day.

Paragraph (a)(3) is retitled “waiver or
reduction of duties” and is divided into
the following subparagraphs:

1. Subparagraph (i) incorporates the
provisions of former paragraph (a)(3) but
also includes two new substantive
provisions. The first of these new
provisions consists of an exception
clause at the beginning of the
subparagraph regarding duties and fees
referred to in §§181.42 (a)—(c) and fees
provided for in § 24.23, because such
duties and fees may not be waived or
reduced under the NAFTA drawback
(including duty-deferral) provisions.
The second of these new substantive
provisions requires the filing of a
“claim” for waiver or reduction of
duties and states that the claim shall be
“based on”’ evidence of exportation to
Canada or Mexico or of entry into a
duty-deferral program in Canada or
Mexico and satisfactory evidence of
duties paid in Canada or Mexico. The
“based on” provision replaces the
former requirement of submission of
such evidence, is modeled on the
approach used for NAFTA preferential
duty claims (see §181.21(a) of the
NAFTA regulations), and is intended to
reduce the paperwork burden and to
facilitate electronic filings.

2. Subparagraph (ii) is a new
provision covering the procedures for
filing claims and paying reduced duties.
This subparagraph requires that the
claim be filed on Customs Form 7501
which must include specified Canadian
or Mexican import information and
provides that any reduced duties must

be deposited with Customs when a
claim for reduced duties is filed.

3. Subparagraph (iii) is a new
provision which provides for the filing
of a drawback claim if goods entered
into a Canadian or Mexican duty-
deferral program are subsequently
withdrawn from that duty-deferral
program.

Paragraph (a)(4) is a new provision
setting forth procedures regarding the
liquidation of entries filed under
§181.53 both if no claim for waiver or
reduction of duties is filed
(subparagraph (i)) and if a claim is filed
(subparagraph (ii)). This paragraph
generally reflects existing statutory and
regulatory standards regarding
liquidations, including notices of
liquidation, deemed liquidations, and
the time for filing protests after
liquidation. In addition, in cases in
which a claim is filed, this paragraph
provides for an automatic 3-year
extension of liquidation, because
Customs will require additional time to
obtain any information from Canadian
or Mexican Customs necessary to verify
a claim (see § 181.50(b) which provides
for a 3-year delay in liquidation of
drawback claims).

Former paragraphs (b) through (f) are
redesignated as subparagraphs (1)
through (5) under a new paragraph (b)
titled *‘assessment and waiver or
reduction of duty”. The introductory
texts and/or examples in newly
designated paragraphs (b) (1)—(5), each
of which still deals with a separate type
of duty-deferral program, have been
modified as follows: (1) by replacing the
references to evidence of exportation
and payment of duty by references to
the filing of a proper claim under
paragraph (a)(3) of the section; (2) to
refer, where appropriate, to the filing of
Customs Form 7501; and (3) by revising
the examples to more accurately reflect
a NAFTA duty-deferral context. In
addition, the example concerning
manipulation in warehouse (former
paragraph (b), now paragraph (b)(1)) has
been removed because it no longer
reflects current law as interpreted by the
courts (see Tropicana Products Inc. v.
U.S., 789 F.Supp. 1154, 16 CIT 155
(1992)). Finally, an exception regarding
a good imported from Canada or Mexico
for repair or alteration has been added
at the beginning of the text covering
temporary importation under bond
(former paragraph (f), now paragraph
(b)(5)), in order to reflect the terms of
article 307(2) of the NAFTA.

Paragraph (c) concerns recordkeeping
and corresponds to former paragraph (g)
but includes a new requirement that
evidence of exportation or of entry into
a Canadian or Mexican duty-deferral
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program and payment of Canadian or
Mexican duty be maintained by the
person who files a claim for waiver or
reduction of duty under the section.

Paragraph (d) corresponds to former
paragraph (h) and differs from the
former text in referring to a failure to file
a proper claim (rather than to a failure
to provide evidence of duties paid or
owed to Canada or Mexico) and also in
referring more specifically to the
persons who are liable for the payment
of full duties.

Finally, paragraph (e) corresponds to
former paragraph (i) but has been
modified to refer to reliquidation of the
“entry filed under this section pursuant
to 19 U.S.C. 1508(b)(2)(B)(iii) even after
liquidation of the entry has become
final’” (see § 181.50(b)).

Comments

Before adopting these interim
regulations as a final rule, consideration
will be given to any written comments
timely submitted to Customs. Comments
submitted will be available for public
inspection in accordance with the
Freedom of Information Act (5 U.S.C.
552), § 1.4, Treasury Department
Regulations (31 CFR 1.4), and
§103.11(b), Customs Regulations (19
CFR 103.11(b)), on regular business days
between the hours of 9 a.m. and 4:30
p.m. at the Regulations Branch, Office of
Regulations and Rulings, U.S. Customs
Service, Franklin Court, 1099 14th
Street, NW., Suite 4000, Washington,
DC.

Inapplicability of Notice and Delayed
Effective Date Requirements

Pursuant to the provisions of 5 U.S.C.
553(a), public notice is inapplicable to
these interim regulations because they
are within the foreign affairs function of
the United States. The United States is
obligated under Chapter Three of the
NAFTA to implement the NAFTA duty-
deferral provisions with respect to
exportation to Canada on January 1,
1996. Furthermore, for the same reason,
it is determined that good cause exists
under the provisions of 5 U.S.C.
553(d)(3) for dispensing with a delayed
effective date.

Executive Order 12866

Because this document involves a
foreign affairs function of the United
States and implements an international
agreement, it is not subject to the
provisions of E.O. 12866.

Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required for interim
regulations, the provisions of the

Regulatory Flexibility Act (5 U.S.C. 601
et seq.) do not apply.

Paperwork Reduction Act

These regulations are being issued
without prior notice and public
procedure pursuant to the
Administrative Procedure Act (5 U.S.C.
553). For this reason, the collections of
information contained in these
regulations have been reviewed and,
pending receipt and evaluation of
public comments, approved by the
Office of Management and Budget in
accordance with the requirements of the
Paperwork Reduction Act (44 U.S.C.
3507) under control number 1515-0208.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

The collection of information in these
regulations is in §181.53. This
information is required in connection
with the withdrawal of goods from U.S.
duty deferral programs for export to
Canada or Mexico and will be used by
the U.S. Customs Service both to
determine the amount of duty to be
collected on the exported goods and to
determine eligibility for a waiver or
reduction of such duty. The likely
respondents are business organizations
including importers, exporters and
manufacturers.

Estimated total annual reporting and/

or recordkeeping burden: 405,070 hours.

Estimated average annual burden per
respondent/recordkeeper: 227 hours.

Estimated number of respondents
and/or recordkeepers: 1783.

Estimated annual frequency of
responses: 1,069,800.

Comments are invited on: (a) Whether
the collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
collection of information; (c) ways to
enhance the quality, utility, and clarity
of the information to be collected; and
(d) ways to minimize the burden of the
collection of information on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
Comments should be directed to the
Office of Management and Budget,
Attention: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503. A copy should
also be sent to the Regulations Branch,
Office of Regulations and Rulings, U.S.
Customs Service, 1301 Constitution
Avenue, NW., Washington, DC 20229.

Drafting Information. The principal author
of this document was Francis W. Foote,
Office of Regulations and Rulings, U.S.
Customs Service. However, personnel from
other offices participated in its development.

List of Subjects

19 CFR Part 10

Alterations, Bonds, Customs duties
and inspection, Exports, Imports,
Preference programs, Repairs, Reporting
and recordkeeping requirements, Trade
agreements.

19 CFR Part 113

Air carriers, Bonds, Customs duties
and inspection, Exports, Foreign
commerce and trade statistics, Freight,
Imports, Reporting and recordkeeping
requirements, Vessels.

19 CFR Part 141

Bonds, Customs duties and
inspection, Entry of merchandise,
Invoices, Powers of attorney, Packaging,
Release of merchandise, Reporting and
recordkeeping requirements.

19 CFR Part 144

Bonds, Customs duties and
inspection, Reporting and
recordkeeping requirements,
Warehouses.

19 CFR Part 181

Administrative practice and
procedure, Canada, Customs duties and
inspection, Exports, Imports, Mexico,
Reporting and recordkeeping
requirements, Trade agreements (North
American Free-Trade Agreement).

Amendments to the Regulations

Accordingly, parts 10, 113, 141, 144
and 181, Customs Regulations (19 CFR
parts 10, 113, 141, 144 and 181), are
amended as set forth below.

PART 10—ARTICLES CONDITIONALLY
FREE, SUBJECT TO A REDUCED
RATE, ETC.

1. The authority citation for part 10
continues to read in part as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 20, Harmonized Tariff Schedule of the
United States), 1321, 1481, 1484, 1498, 1508,
1623, 1624, 3314;

* * * * *

2.In §10.31, paragraph (h) is
amended by adding a new sentence at
the end to read as follows:

§10.31 Entry; bond.
* * * * *

(h) * * * However, a TIB importer
may be required to file an entry for
consumption and pay duties, or pay
liquidated damages under its bond for a
failure to do so, in the case of
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merchandise imported under
subheading 9813.00.05, HTSUS, and
subsequently exported to Canada or
Mexico (see §181.53 of this chapter).

PART 113—CUSTOMS BONDS

1. The authority citation for part 113
continues to read in part as follows:

Authority: 19 U.S.C. 66, 1623, 1624.

* * * * *

2.1n 8113.62, the introductory texts
of paragraphs (a)(1) and (b) are revised
to read as follows:

§113.62 Basic importation and entry bond
conditions.
* * * * *

(a) Agreement to Pay Duties, Taxes,
and Charges.

(1) If merchandise is imported and
released from Customs custody or
withdrawn from a Customs bonded
warehouse into the commerce of, or for
consumption in, the United States, or
under §181.53 of this chapter is
withdrawn from a duty-deferral program
for exportation to Canada or Mexico or
for entry into a duty-deferral program in
Canada or Mexico, the obligors
(principal and surety, jointly and
severally) agree to:

* * * * *

(b) Agreement to Make or Complete
Entry. If all or part of imported
merchandise is released before entry
under the provisions of the special
delivery permit procedures under 19
U.S.C. 1448(b), or released before the
completion of the entry under 19 U.S.C.
1484(a), or withdrawn from a duty-
deferral program for either exportation
to Canada or Mexico or for entry into a
duty-deferral program in Canada or
Mexico before the filing of the
documentation provided for in
§181.53(a)(2) of this chapter, the
principal agrees to file within the time
and in the manner prescribed by law
and regulation, documentation to enable
Customs to:

* * * * *

PART 141—ENTRY OF MERCHANDISE

1. The authority citation for part 141
continues to read in part as follows:

Authority: 19 U.S.C. 66, 1448, 1484, 1624.

* * * * *

Section 141.68 also issued under 19
U.S.C. 1315;
* * * * *

2.In §141.0a, paragraphs (a) and (f)
are amended by adding a sentence at the
end to read as follows:

§141.0a Definitions.

* * * * *

(a) Entry. * * * “Entry” also means
that documentation required by §181.53
of this chapter to be filed with Customs
to withdraw merchandise from a duty-
deferral program in the United States for
exportation to Canada or Mexico or for
entry into a duty-deferral program in
Canada or Mexico.

* * * * *

(f) Entered for consumption. * * *
“Entered for consumption” also means
the necessary documentation has been
filed with Customs to withdraw
merchandise from a duty-deferral
program in the United States for
exportation to Canada or Mexico or for
entry into a duty-deferral program in
Canada or Mexico (see §181.53 of this
chapter).

* * * * *

3. Section 141.68 is amended by
adding a new paragraph (i) to read as
follows:

§141.68 Time of entry.

* * * * *

(i) Exportation to Canada or Mexico of
goods imported into the United States
under a duty-deferral program defined
in §181.53 of this chapter. When
merchandise in a U.S. duty-deferral
program is withdrawn for exportation to
Canada or Mexico or for entry into a
duty-deferral program in Canada or
Mexico, the date of entry is the date the
entry is required to be filed under
§181.53(a)(2)(iii) of this chapter.

PART 144—WAREHOUSE AND
REWAREHOUSE ENTRIES AND
WITHDRAWALS

1. The authority citation for part 144
continues to read in part as follows:

Authority: 19 U.S.C. 66, 1484, 1557, 1559,
1624.

* * * * *

2. Section 144.38 is amended by
adding a new paragraph (b) to read as
follows:

§144.38 Withdrawal for consumption.

* * * * *

(b) Withdrawal for exportation to
Canada or Mexico. A withdrawal for
exportation to Canada or Mexico or for
entry into a duty-deferral program in
Canada or Mexico is considered a
withdrawal for consumption pursuant
to §181.53 of this chapter.

* * * * *

PART 181—NORTH AMERICAN FREE
TRADE AGREEMENT

1. The authority citation for part 181
continues to read as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 20, Harmonized Tariff Schedule of the
United States), 1624, 3314.

2. Section 181.53 is revised to read as
follows:

§181.53 Collection and waiver or
reduction of duty under duty-deferral
programs.

(a) General.

(1) Definitions. The following
definitions shall apply for purposes of
this section:

(i) Date of exportation. ““Date of
exportation’ means the date of
importation into Canada or Mexico as
reflected on the applicable Canadian or
Mexican entry document (see
§181.47(c) (1) and (2)).

(ii) Duty-deferral program. A ““‘duty-
deferral program’ means any measure
which postpones duty payment upon
arrival of a good in the United States
until withdrawn or removed for
exportation to Canada or Mexico or for
entry into a Canadian or Mexican duty-
deferral program. Such measures govern
manipulation warehouses,
manufacturing warehouses, smelting
and refining warehouses, foreign trade
zones, and those temporary
importations under bond that are
specified in paragraph (b)(5) of this
section.

(2) Treatment as entered or
withdrawn for consumption.

(i) General.

(A) Where a good is imported into the
United States pursuant to a duty-
deferral program and is subsequently
withdrawn from the duty-deferral
program for exportation to Canada or
Mexico or is used as a material in the
production of another good that is
subsequently withdrawn from the duty-
deferral program for exportation to
Canada or Mexico, and provided that
the good is a “‘good subject to NAFTA
drawback’ within the meaning of 19
U.S.C. 3333 and is not described in
§181.45 of this part, the documentation
required to be filed under this section in
connection with the exportation of the
good shall, for purposes of this chapter,
constitute an entry or withdrawal for
consumption and the exported good
shall be subject to duty which shall be
assessed in accordance with paragraph
(b) of this section.

(B) Where a good is imported into the
United States pursuant to a duty-
deferral program and is subsequently
withdrawn from the duty-deferral
program and entered into a duty-
deferral program in Canada or Mexico or
is used as a material in the production
of another good that is subsequently
withdrawn from the duty-deferral
program and entered into a duty-
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deferral program in Canada or Mexico,
and provided that the good is a “good
subject to NAFTA drawback” within the
meaning of 19 U.S.C. 3333 and is not
described in §181.45, the
documentation required to be filed
under this section in connection with
the withdrawal of the good from the
U.S. duty-deferral program shall, for
purposes of this chapter, constitute an
entry or withdrawal for consumption
and the withdrawn good shall be subject
to duty which shall be assessed in
accordance with paragraph (b) of this
section.

(C) Any assessment of duty under this
section shall include the duties and fees
referred to in § 181.42 (a) through (c)
and the fees provided for in §24.23 of
this chapter; these inclusions shall not
be subject to refund, waiver, reduction
or drawback.

(ii) Bond requirements. The
provisions of § 142.4 of this chapter
shall apply to each withdrawal and
exportation transaction described in
paragraph (a)(2)(i) of this section.
However, in applying the provisions of
§142.4 of this chapter in the context of
this section, any reference to release
from Customs custody in § 142.4 of this
chapter shall be taken to mean
exportation to Canada or Mexico.

(iii) Documentation filing and duty
payment procedures.

(A) Persons required to file. In the
circumstances described in paragraph
(a)(2)(i) of this section, the
documentation described in paragraph
(a)(2)(iii)(B) of this section must be filed
by one of the following persons:

(1) In the case of a withdrawal of the
goods from a warehouse, the person
who has the right to withdraw the
goods;

(2) In the case of a temporary
importation under bond (TIB) specified
in paragraph (b)(5) of this section, the
TIB importer whether or not he sells the
goods for export to Canada or Mexico
unless §10.31(h) of this chapter applies;
or

(3) In the case of a withdrawal from
a foreign trade zone, the person who has
the right to make entry. However, if a
zone operator is not the person with the
right to make entry of the good, the zone
operator shall be responsible for the
payment of any duty due in the event
the zone operator permits such other
person to remove the goods from the
zone and such other person fails to
comply with §8146.67 and 146.68 of
this chapter.

(B) Documentation required to be
filed and required filing date. The
person required to file shall file
Customs Form 7501 no later than 10
working days after the date of

exportation to Canada or Mexico or 10
working days after being entered into a
duty-deferral program in Canada or
Mexico. Except where the context
otherwise requires and except as
otherwise specifically provided in this
paragraph, the procedures for
completing and filing Customs Form
7501 in connection with the entry of
merchandise under this chapter shall
apply for purposes of this paragraph.
For purposes of completing Customs
Form 7501 under this paragraph, any
reference on the form to the entry date
shall be taken to refer to the date of
exportation of the good or the date the
goods are entered into a duty-deferral
program in Canada or Mexico. The
Customs Form 7501 required under this
paragraph may be transmitted
electronically.

(C) Duty payment. The duty estimated
to be due under paragraph (b) of this
section shall be deposited with Customs
60 calendar days after the date of
exportation of the good. If a good is
entered into a duty-deferral program in
Canada or Mexico, the duty estimated to
be due under paragraph (b) of this
section, but without any waiver or
reduction provided for in that
paragraph, shall be deposited with
Customs 60 calendar days after the date
the good is entered into such duty-
deferral program. Nothing shall
preclude the deposit of such estimated
duty at the time of filing the Customs
Form 7501 under paragraph (a)(2)(iii)(B)
of this section or at any other time
within the 60-day period prescribed in
this paragraph. However, any interest
calculation shall run from the date the
duties are required to be deposited.

(3) Waiver or reduction of duties.

(i) General. Except in the case of
duties and fees referred to in
§8181.42(a) through (c) and fees
provided for in 8 24.23 of this chapter,
Customs shall waive or reduce the
duties paid or owed under paragraph
(a)(2) of this section by the person who
is required to file the Customs Form
7501 (see paragraph (a)(2)(iii)(A) of this
section) in accordance with paragraph
(b) of this section, provided that a claim
for waiver or reduction of the duties is
filed with Customs within the
appropriate 60-day time frame. The
claim shall be based on evidence of
exportation or entry into a Canadian or
Mexican duty-deferral program and
satisfactory evidence of duties paid in
Canada or Mexico (see §181.47(c)).

(i) Filing of claim and payment of
reduced duties. A claim for a waiver or
reduction of duties under paragraph
(2)(3)(i) of this section shall be made on
Customs Form 7501 which shall set
forth, in addition to the information

required under paragraph (a)(2)(iii)(B) of
this section, a description of the good
exported to Canada or Mexico and the
Canadian or Mexican import entry
number, date of importation, tariff
classification number, rate of duty and
amount of duty paid. If a claim for
reduction of duties is filed under this
paragraph, the reduced duties shall be
deposited with Customs when the claim
is filed.

(iii) Drawback on goods entered into
a duty-deferral program in Canada or
Mexico. After goods in a duty-deferral
program in the United States which
have been sent from the United States
and entered into a duty-deferral
program in Canada or Mexico are then
withdrawn from that Canadian or
Mexican duty-deferral program either
for entry into Canada or Mexico or for
export to a non-NAFTA country, the
person who filed the Customs Form
7501 (see paragraph (a)(2)(iii)(A) of this
section) may file a claim for drawback
if the goods are withdrawn within 5
years from the date of the original
importation of the good into the United
States. If the goods are entered for
consumption in Canada or Mexico,
drawback will be calculated in
accordance with § 181.44 of this part.

(4) Liguidation of entry.

(i) If no claim is filed. If no claim for
a waiver or reduction of duties is filed
in accordance with paragraph (a)(3) of
this section, Customs shall determine
the final duties due under paragraph
(a)(2)(i) of this section and shall post a
bulletin notice of liquidation of the
entry filed under this section in
accordance with § 159.9 of this chapter.
Where no claim was filed in accordance
with this section and Customs fails to
liquidate, or extend liquidation of, the
entry filed under this section within 1
year from the date of the entry, upon the
date of expiration of that 1-year period
the entry shall be deemed liquidated by
operation of law in the amount asserted
by the exporter on the Customs Form
7501 filed under paragraph (a)(2)(iii)(A)
of this section. A protest under section
514, Tariff Act of 1930, as amended (19
U.S.C. 1514), and part 174 of this
chapter shall be filed within 90 days
from the date of posting of the notice of
liquidation under this section.

(ii) If a claim is filed. If a claim for
a waiver or reduction of duties is filed
in accordance with paragraph (a)(3) of
this section, an extension of liquidation
of the entry filed under this section
shall take effect for a period not to
exceed 3 years from the date the entry
was filed. Before the close of the
extension period, Customs shall
liquidate the entry filed under this
section and shall post a bulletin notice
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of liquidation in accordance with
§159.9 of this chapter. If Customs fails
to liquidate the entry filed under this
section within 4 years from the date of
the entry, upon the date of expiration of
that 4-year period the entry shall be
deemed liquidated by operation of law
in the amount asserted by the exporter
on the Customs Form 7501 filed under
paragraph (a)(3)(ii) of this section. A
protest under section 514, Tariff Act of
1930, as amended (19 U.S.C. 1514), and
part 174 of this chapter shall be filed
within 90 days from the date of posting
of the notice of liquidation under this
section.

(b) Assessment and waiver or
reduction of duty.

(1) Manipulation in warehouse.
Where a good subject to NAFTA
drawback under this subpart is
withdrawn from a bonded warehouse
(19 U.S.C. 1562) after manipulation for
exportation to Canada or Mexico or for
entry into a duty-deferral program in
Canada or Mexico, duty shall be
assessed on the good in its condition
and quantity, and at its weight, at the
time of such withdrawal from the
warehouse and with such additions to,
or deductions from, the final appraised
value as may be necessary by reason of
its change in condition. Such duty shall
be paid no later than 60 calendar days
after the date of exportation or of entry
into the duty-deferral program of
Canada or Mexico, except that, upon
filing of a proper claim under paragraph
(2)(3) of this section, the duty shall be
waived or reduced in an amount that
does not exceed the lesser of the total
amount of duty payable on the good
under this section or the total amount of
customs duties paid to Canada or
Mexico.

(2) Bonded manufacturing warehouse.
Where a good is manufactured in a
bonded warehouse (19 U.S.C. 1311)
with imported materials and is then
withdrawn for exportation to Canada or
Mexico or for entry into a duty-deferral
program in Canada or Mexico, duty
shall be assessed on the materials in
their condition and quantity, and at
their weight, at the time of their
importation into the United States. Such
duty shall be paid no later than 60
calendar days after either the date of
exportation or of entry into a duty-
deferral program of Canada or Mexico,
except that, upon filing of a proper
claim under paragraph (a)(3) of this
section, the duty shall be waived or
reduced in an amount that does not
exceed the lesser of the total amount of
duty payable on the materials under this
section or the total amount of customs
duties paid to Canada or Mexico.

Example. Company N imports tea into the
United States and makes a Class 6 warehouse
entry. Company N manufactures sweetened
ice tea mix by combining the imported tea
with refined cane sugar and other flavorings
and packaging it in retail size canisters. Upon
withdrawal of the ice tea mix from the
warehouse for exportation to Canada, a
Customs Form 7501 is filed showing $900 in
estimated U.S. duties on the basis of the
unmanufactured tea. Upon entry into
Canada, the equivalent of US$800 is assessed
on the exported ice tea mix. Company N
submits to Customs a proper claim under
paragraph (a)(3) of this section showing
payment of the US$800 equivalent in duties
to Canada. Company N will only be required
to pay $100 in U.S. duties out of the $900
amount reflected on the Customs Form 7501.

(3) Bonded smelting or refining
warehouse. For any qualifying imported
metal-bearing materials (19 U.S.C.
1312), duty shall be assessed on the
imported materials and the charges
against the bond canceled no later than
60 calendar days after either the date of
exportation of the treated materials to
Canada or Mexico or the date of entry
of the treated materials into a duty-
deferral program of Canada or Mexico,
either from the bonded smelting or
refining warehouse or from such other
customs bonded warehouse after the
transfer of the same quantity of material
from a bonded smelting or refining
warehouse. However, upon filing of a
proper claim under paragraph (a)(3) of
this section, the duty on the imported
materials shall be waived or reduced in
an amount that does not exceed the
lesser of the total amount of duty
payable on the imported materials
under this section or the total amount of
customs duties paid to Canada or
Mexico.

Example. Company Z imports 47 million
pounds of electrolytic zinc which is entered
into a bonded smelting and refining
warehouse (Class 7) for processing.
Thereafter, Company Z withdraws the
merchandise for exportation to Canada and
files a Customs Form 7501 showing $90,000
in estimated U.S. duty on the dutiable
quantity of metal contained in the imported
metal-bearing materials. Upon entry of the
processed zinc into Canada, the equivalent of
US$50,000 in duties are assessed. Within 60
days of exportation Company Z files a proper
claim under paragraph (a)(3) of this section
and Customs liquidates the entry with duty
due in the amount of $40,000.

(4) Foreign trade zone. For a good that
is manufactured or otherwise changed
in condition in a foreign trade zone (19
U.S.C. 81c(a)) and then withdrawn from
the zone for exportation to Canada or
Mexico or for entry into a Canadian or
Mexican duty-deferral program, the
duty assessed, as calculated under
paragraph (e)(1) or (e)(2) of this section,
shall be paid no later than 60 calendar

days after either the date of exportation
of the good to Canada or Mexico or the
date of entry of the good into a duty-
deferral program of Canada or Mexico,
except that, upon filing of a proper
claim under paragraph (a)(3) of this
section, the duty shall be waived or
reduced in an amount that does not
exceed the lesser of the total amount of
duty payable on the good under this
section or the total amount of customs
duties paid to Canada or Mexico.

(i) Nonprivileged foreign status. In the
case of a nonprivileged foreign status
good, duty is assessed on the good in its
condition and quantity, and at its
weight, at the time of its exportation
from the zone to Canada or Mexico or
its entry into a duty-deferral program of
Canada or Mexico.

Example. CMG imports $1,000,000 worth
of auto parts from Korea and admits them
into Foreign-Trade Subzone number 00,
claiming nonprivileged foreign status. (If the
auto parts had been regularly entered they
would have been dutiable at 4 percent, or
$40,000.) CMG manufactures subcompact
automobiles. Automobiles are dutiable at 2.5
percent ($25,000) if entered for consumption
in the United States. CMG withdraws the
automobiles from the zone and exports them
to Mexico. Upon entry of the automobiles in
Mexico, CMG pays the equivalent of
US$20,000 in duty. Before the expiration of
60 calendar days from the date of
exportation, CMG files a proper claim under
paragraph (a)(3) of this section and pays
$5,000 in duty to Customs representing the
difference between the $25,000 which would
have been paid if the automobiles had been
entered for consumption from the zone and
the US$20,000 equivalent paid to Mexico.

(ii) Privileged foreign status. In the
case of a privileged foreign status good,
duty is assessed on the good in its
condition and quantity, and at its
weight, at the time privileged status is
granted in the zone.

Example. O&G, Inc. admits Kuwaiti crude
petroleum into its zone and requests, one
month later, privileged foreign status on the
crude before refining the crude into motor
gasoline and kerosene. Upon withdrawal of
the refined goods from the zone by O&G, Inc.
for exportation to Canada, a Customs Form
7501 is filed showing $700 in estimated
duties on the imported crude petroleum
(rather than on the refined goods which
would have been assessed $1,200). D&O is
the consignee in Canada and pays the
Canadian customs duty assessment of the
equivalent of US$1,500 on the goods. O&G,
Inc. is entitled to a waiver of the full $700
in duties upon filing of a proper claim under
paragraph (a)(3) of this section.

(5) Temporary importation under
bond. Except in the case of a good
imported from Canada or Mexico for
repair or alteration, where a good,
regardless of its origin, was imported
temporarily free of duty for repair,
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alteration or processing (subheading
9813.00.05, Harmonized Tariff Schedule
of the United States) and is
subsequently exported to Canada or
Mexico, duty shall be assessed on the
good on the basis of its condition at the
time of its importation into the United
States. Such duty shall be paid no later
than 60 calendar days after either the
date of exportation or the date of entry
into a duty-deferral program of Canada
or Mexico, except that, upon filing of a
proper claim under paragraph (a)(3) of
this section, the duty shall be waived or
reduced in an amount that does not
exceed the lesser of the total amount of
duty payable on the good under this
section or the total amount of customs
duties paid to Canada or Mexico.

Example. Company A imports glassware
under subheading 9813.00.05, HTSUS. The
glassware is from France and would be
dutiable under a regular consumption entry
at $6,000. Company A alters the glassware by
etching hotel logos on the glassware. Two
weeks later, Company A sells the glassware
to Company B, a Mexican company, and
ships the glassware to Mexico. Company B
enters the glassware and is assessed duties in
an amount equivalent to US$6,200 and
claims NAFTA preferential tariff treatment.
Company B provides a copy of the Mexican
landing certificate to Company A showing
that the US$6,200 equivalent in duties was
assessed but not yet paid to Mexico. If
Mexico ultimately denies Company B’s
NAFTA claim and the Mexican duty
payment becomes final, Company A, upon
submission to Customs of a proper claim
under paragraph (a)(3) of this section, is
entitled to a waiver of the full $6,000 in U.S.
duty.

(c) Recordkeeping requirements. If a
person intends to claim a waiver or
reduction of duty on goods under this
section, that person shall maintain
records concerning the value of all
involved goods or materials at the time
of their importation into the United
States and concerning the value of the
goods at the time of their exportation to
Canada or Mexico or entry into a duty-
deferral program of Canada or Mexico,
and if a person files a claim under this
section for a waiver or reduction of duty
on goods exported to Canada or Mexico
or entered into a Canadian or Mexican
duty-deferral program, that person shall
maintain evidence of exportation or
entry into a Canadian or Mexican duty-
deferral program and satisfactory
evidence of the amount of any customs
duties paid to Canada or Mexico on the
good (see §181.47(c)). Failure to
maintain adequate records will result in
denial of the claim for waiver or
reduction of duty.

(d) Failure to file proper claim. If the
person identified in paragraph
(a)(2)(iii)(A) of this section fails to file

a proper claim within the 60-day period
specified in this section, that person, or
the FTZ operator pursuant to paragraph
(a)(2)(iii)(A)(3) of this section, will be
liable for payment of the full duties
assessed under this section and without
any waiver or reduction thereof.

(e) Subsequent claims for preferential
tariff treatment. If a claim for a refund
of duties is allowed by the Canadian or
Mexican customs administration under
Article 502(3) of the NAFTA or under
any other circumstance after duties have
been waived or reduced under this
section, Customs may reliquidate the
entry filed under this section pursuant
to 19 U.S.C. 1508(b)(2)(B)(iii) even after
liquidation of the entry has become
final.

George J. Weise,
Commissioner of Customs.

Approved: January 24, 1996.
John P. Simpson,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 96-1677 Filed 1-29-96; 8:45 am]
BILLING CODE 4820-02-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 520

Oral Dosage Form New Animal Drugs;
Oxytetracycline Hydrochloride Soluble
Powder

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Phoenix Scientific, Inc. The ANADA
provides for the use of a generic
oxytetracycline hydrochloride soluble
powder administered orally in drinking
water for either control or control and
treatment of certain diseases of
chickens, turkeys, swine, cattle, and
sheep.

EFFECTIVE DATE: January 30, 1996.

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center for Veterinary
Medicine (HFV-135), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-594-1643.
SUPPLEMENTARY INFORMATION: Phoenix
Scientific, Inc., 3915 South 48th St. Ter.,
P.O. Box 6457, St. Joseph, MO 64506—
0457, filed ANADA 200-146 which
provides for use of oxytetracycline
hydrochloride soluble powder in the

drinking water of chickens, turkeys,
swine, cattle, and sheep. The medicated
drinking water is used as follows: (1)
Chickens for control of infectious
synovitis caused by Mycoplasma
synoviae, chronic respiratory disease
and air sac infections caused by
Mycoplasma gallisepticum and
Escherichia coli, and fowl cholera
caused by Pasteurella multocida; (2)
turkeys for control of hexamitiasis
caused by Hexamita meleagridis,
infectious synovitis caused by M.
synoviae, and complicating bacterial
organisms associated with blue comb
(transmissible enteritis; coronaviral
enteritis); (3) swine for control and
treatment of bacterial enteritis caused by
E. coli and Salmonella choleraesuis and
bacterial pneumonia caused by P.
multocida; (4) breeding swine for
control and treatment of leptospirosis
(reducing the incidence of abortions and
shedding of leptospira) caused by
Leptospira pomona; (5) calves, beef
cattle, and nonlactating dairy cattle for
control and treatment of bacterial
enteritis caused by E. coli and bacterial
pneumonia (shipping fever complex)
caused by P. multocida; and (6) sheep
for control and treatment of bacterial
enteritis caused by E. coli and bacterial
pneumonia (shipping fever complex)
caused by P. multocida.

ANADA 200-146 for Phoenix
Scientific’s oxytetracycline
hydrochloride soluble powder is
approved as a generic copy of Pfizer’s
TerramycinO Soluble Powder which is
covered by NADA 8-622. The ANADA
is approved as of December 7, 1995, and
the regulations in 21 CFR 520.1660d are
amended to reflect the approval. The
basis for approval is discussed in the
freedom of information summary.

In accordance with the freedom of
information provisions of part 20 (21
CFR part 20) and §514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, rm. 1-23, 12420
Parklawn Dr., Rockville, MD 20857,
between 9 a.m. and 4 p.m., Monday
through Friday.

The agency has determined under 21
CFR 25.24(d)(2)(i) that this action is of
a type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 520
Animal drugs.
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Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: Sec. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

2. Section 520.1660d is amended by
adding new paragraphs (a)(7) and (b)(5)
to read as follows:

§ 520.1660d Oxytetracycline hydrochloride
soluble powder.

a * * *

(7) Each 18.14 grams of powder
contains 1 gram of OTC HCI (pail: 2 Ib).

b) * * *

(5) No. 059130 for use of OTC HCI
concentration in paragraph (a)(7) of this
section in chickens, turkeys, swine,
cattle, and sheep.

* * * * *

Dated: January 3, 1996.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 96-1741 Filed 1-29-96; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF STATE

22 CFR Part 31
[Public Notice 2298]

Repeal of Certain Tort and Property
Damage Claims Regulations

AGENCY: Office of the Legal Adviser,
Department of State.
ACTION: Direct final rule.

SUMMARY: The Department of State will
repeal 22 CFR part 31, which contains
regulations implementing the Federal
Tort Claims Act (FTCA) with respect to
the Department (subparts A and B), the
State Department’s independent
authority to pay tort claims arising in
foreign countries (subpart C), and
certain claims against the International
Boundary and Water Commission,
United States and Mexico (IBWC)
(subpart D).

DATES: This rule is effective May 13,
1996, unless significant adverse
comments are received on or before
March 8, 1996.

If significant adverse comments are
received, the State Department will
publish a document in the Federal
Register before May 13, 1996
withdrawing this rule.

ADDRESSES: Interested persons are
invited to submit comments to the
Office of International Claims and
Investment Disputes, Office of the Legal
Adviser, Suite 203, South Building,
2430 E Street NW., Washington, DC
20037-2800.

FOR FURTHER INFORMATION CONTACT:
Stephen D. McCreary, Attorney-Adviser,
Office of International Claims and
Investment Disputes, Office of the Legal
Adviser, Suite 203, South Building,
2430 E Street NW., Washington, DC
20037-2800; telephone (202) 776-8440.

SUPPLEMENTARY INFORMATION: The State
Department regulations implementing
the Federal Tort Claims Act are a
combination of substantive provisions
largely drawn from the Department of
Justice FTCA regulations in 28 CFR part
14, which apply to tort claims against
all government agencies, and procedural
provisions drawn from the State
Department’s internal Foreign Affairs
Manual. The State Department FTCA
regulations in subparts A and B of part
31 add little additional information, and
are thus duplicative and unnecessary.
Section 2672 of the FTCA (28 U.S.C.
2672) provides that claims are to be
considered in accordance with
regulations issued by the Attorney
General. Section 14.11 of the Justice
Department regulations authorize
agencies to issue supplementary FTCA
regulations, but do not require that they
do so. The State Department has
concluded that it need not maintain
supplementary FTCA regulations.

Claims against the Department of
State should continue to be submitted
directly to the office, bureau, division,
or Foreign Service establishment out of
whose activities the claim arises, if
known; or if not known, to the Assistant
Legal Adviser for International Claims
and Investment Disputes, L/CID,
Department of State, Washington, DC
20520.

Subpart C of part 31 concerns the
Department’s independent authority to
pay tort claims arising overseas, and has
no counterpart in the Justice
Department’s FTCA regulations.
However, subpart C is a single
paragraph which provides little
information beyond that already
available in the statute (22 U.S.C.
2669(f)). Thus, the Department has
concluded that subpart C may be
deleted.

The regulations in subpart D of part
31 regarding claims against the
International Boundary and Water
Commission, United States and Mexico,
have not been used in many years, and
in any case essential repeat the
provisions of the underlying statute.

Repeal of these regulations has been
coordinated with the Legal Adviser’s
Office of the IBWC, United States
Section. The State Department and the
IBWC, United States Section, have
concluded that it is appropriate to
delete subpart D.

Implemention of this rule as a direct
final rule, with provision for
postpromulgation comments, is based
on the ““good cause” exception to the
Administrative Procedures Act found at
5 U.S.C. 553(b)(B). Repeal of these
regulations is expected to be
noncontroversial, and therefore unlikely
to engender public comment. Thus,
provision for prepromulgation notice
and comment is considered
unnecessary. Written comments are
invited from the public on or before
March 8, 1996. Unless the State
Department receives on or before that
date significant comments adverse to
repeal of these regulations, and
publishes a notice in the Federal
Register before May 13, 1996,
withdrawing this rule, this rule becomes
effective on May 13, 1996.

Repeal of these regulations by this
rule is not expected to have a significant
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act. This rule
does not impose a Federal regulatory
mandate on state, local, or tribal
government entities under the
Unfunded Mandates Act (P.L. 104—4)
because it repeals regulations which
themselves created no such mandate.
This rule has been reviewed as required
by Executive Order 12778 and is in
compliance therewith. This rule is
exempt from review under Executive
Order 12866, but has been reviewed to
ensure consistency with its overall
policies and purposes. This rule does
not contain a new or amended
information requirement subject to the
Paperwork Reduction Act of 1980.

List of Subjects in 22 CFR Part 31

Claims.
PART 31—[REMOVED]

Accordingly, under the authority of
22 U.S.C. 2651a(4), 22 CFR part 31 is
removed.

Dated: December 8, 1995.

Jamison Selby Borek,
Deputy Legal Adviser.
[FR Doc. 96-1531 Filed 1-29-96; 8:45 am]
BILLING CODE 4710-08-M
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DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 312, 317, 318, 320, 321,
323, 505, 701, and 806b

Privacy Program

AGENCY: Department of Defense.
ACTION: Final rule.

SUMMARY: The President signed
Executive Order 12958 on April 17,
1995, replacing Executive Order 12356
effective October 14, 1995. Therefore,
the Department of Defense is amending
Privacy Act procedural and exemption
rules where they cite the old Executive
Order 12356, replacing it with Executive
Order 12958.

EFFECTIVE DATE: October 14, 1995.

FOR FURTHER INFORMATION CONTACT: Ms.
Jody Sinkler at (703) 607—2943 or DSN
327-2943.

SUPPLEMENTARY INFORMATION: Executive
Order 12866. The Director,
Administration and Management, Office
of the Secretary of Defense has
determined that this proposed Privacy
Act rule for the Department of Defense
does not constitute 'significant
regulatory action’. Analysis of the rule
indicates that it does not have an annual
effect on the economy of $100 million
or more; does not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; does not materially alter
the budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; does not raise novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in Executive
Order 12866 (1993).

Regulatory Flexibility Act of 1980. The
Director, Administration and
Management, Office of the Secretary of
Defense certifies that this Privacy Act
rule for the Department of Defense does
not have significant economic impact on
a substantial number of small entities
because it is concerned only with the
administration of Privacy Act systems of
records within the Department of
Defense.

Paperwork Reduction Act. The
Director, Administration and
Management, Office of the Secretary of
Defense certifies that this Privacy Act
proposed rule for the Department of
Defense imposes no information
requirements beyond the Department of
Defense and that the information
collected within the Department of
Defense is necessary and consistent

with 5 U.S.C. 5523, known as the
Privacy Act of 1974.

The President signed Executive Order
12958 on April 17, 1995, replacing
Executive Order 12356 effective October
14, 1995. Therefore, the Office of the
Inspector General is amending Privacy
Act procedural and exemption rules
where they cite the old Executive Order
12356, replacing it with Executive Order
12958.

List of Subjects in 32 CFR part 312, 317,
318, 320, 321, 323, 505, 701, and 806b

Privacy.

Accordingly, 32 CFR part 312 is
amended as follows:

1. The authority citation for 32 CFR
part 312, 317, 318, 320, 321, 323, 505,
701, and 806b continues to read as
follows:

Authority: Pub. L. 93-579, 88 Stat 1896 (5
U.S.C.552a).

2. Section 312.12, paragraph (a), is
amended by revising the first sentence
to read as follows:

§312.12 Exemptions.

(a) Any record in a system of records
maintained by the Office of the
Inspector General which falls within the
provisions of 5 U.S.C. 552a(k)(1) may be
exempt from the following subsections
of 5 U.S.C. 552a: (c)(3), (d), (e)(1),
(e)(4)(G) through (1) and (f) to the extent
that a record system contains any record
properly classified under Executive
Order 12958 and that the record is
required to be kept classified in the
interest of national defense or foreign
policy.* * *

* * * * *

3. Section 317.133, paragraph (b), is
amended by revising the first sentence
to read as follows:

§317.133 DCAA exempt record systems.
* * * * *

(b) Classified material. The Director,
DCAA has made a determination that all
systems of records maintained by the
agency shall be exempt from 5 U.S.C.
552a(d) of the Privacy Act pursuant to
5 U.S.C. 552a(k)(1) to the extent that the
record system contains any information
properly classified under Executive
Order 12958 and required by the
executive order to be withheld in the
interest of national defense or foreign
policy.* * *

* * * * *

4. Section 318.5, paragraph (a), is
amended by revising the first sentence
to read as follows:

§318.5 Exemptions.

(a) Exemption for classified material.
All systems of records maintained by

the Defense Nuclear Agency shall be
exempt under section (k)(1) of 5 U.S.C.
55243, to the extent that the systems
contain any information properly
classified under E.O. 12958 and that is
required by that E.O. to be kept secret
in the interest of national defense or
foreign policy.* * *
* * * * *

5. Section 320.11, is amended by
revising the first sentence to read as
follows:

§320.11 Specific exemptions.

All systems of records maintained by
the Defense Mapping Agency and its
components shall be exempt from the
requirements of 5 U.S.C. 552a(d)
pursuant to 5 U.S.C. 552a(k)(1) to the
extent that the system contains any
information properly classified under
Executive Order 12958 and that is
required by Executive Order to be kept
secret in the interest of national defense
or foreign policy.* * *

6. Section 321.14, paragraph (b), first
sentence is revised to read as follows:

§321.14 Exemptions.
* * * * *

(b) All systems of records maintained
by DIS shall be exempt from the
requirements of 5 U.S.C. 552a(d)
pursuant to 5 U.S.C. 552a(k)(1) to the
extent that the system contains any
information properly classified under
Executive Order 12958 and which is
required by the Executive Order to be
withheld in the interest of national
defense of foreign policy.* * *

* * * * *

7. Appendix H to part 323,
introductory text, first sentence is
revised to read as follows:

Appendix H to Part 323-DLA Exemption
Rules

Exempt Records Systems. All systems
of records maintained by the Defense
Logistics Agency will be exempt from
the requirements of 5 U.S.C. 552a(d)
pursuant to 5 U.S.C. 552a(k)(1) to the
extent that the system contains any
information properly classified under
Executive Order 12958 and which is
required by the Executive Order to be
kept secret in the interest of national
defense or foreign policy.* * *

* * * * *

8. Section 505.5 is amended in
paragraphs (e)k.(4), (e)m.(4), (e)n.(4),
(e)o.(4), and (e)p.(4) by revising ‘12356’
to read ‘12958’ and by revising
paragraph (c)(1) to read as follows:

§ 505.5 Exemptions.

* * * * *

(c) Specific exemptions.
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(1) Classified information in every
Army system of records. This exemption
is not limited to the systems listed in
paragraph (d) of this section. Before
denying as individual access to
classified information, the Access and
Amendment Refusal Authority must
make sure that it was properly classified
under the standards of Executive Orders
11652, 12065, or 12958 and that it must
remain so in the interest of national
defense of foreign policy. (5 U.S.C.
552a(k)(1)).
* * * * *

9. Part 701 is amended by revising
‘12356’ to read ‘12958’ in the following
sections:

a. Section 701.113 paragraphs (d) and
9)(1).

b. Section 701.117.

c. Section 701.118, paragraphs (a)
Reasons:, (m) Reasons:, (p) Reasons:.

d. Section 701.119, paragraph (b)
Reasons:.

10. Appendix C to Part 806b,
paragraph (b)(1)(i), is amended by
revising ‘12356’ to read ‘12958’.

Dated: December 4, 1995.

L. M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense

[FR Doc. 96-1614 Filed 1-29-96; 8:45 am]
BILLING CODE 5000-04—F

DEPARTMENT OF THE INTERIOR
National Park Service

36 CFR Part 1

RIN 1024—-ACO06

Penalty Provisions

AGENCY: National Park Service, Interior.
ACTION: Final rule.

SUMMARY: The National Park Service
(NPS) is amending the existing penalty
provisions for convictions of violating
NPS regulations to conform with the
Criminal Fine Improvements Act of
1987 (Pub. L. 100-185; 18 U.S.C. 3571).
This Act changed the maximum fine
levels for all petty offenses, including
those of a regulatory nature, to $5,000
for individuals and $10,000 for
organizations.

EFFECTIVE DATE: This rule is effective
January 30, 1996.

ADDRESSES: Comments should be
addressed to Dennis Burnett, National
Park Service, Ranger Activities Division,
P.O. Box 37127, Washington, DC 20013-
7127.

FOR FURTHER INFORMATION CONTACT:
Dennis Burnett, Ranger Activities
Division, at the above address. Phone:
202-208-4874.

SUPPLEMENTARY INFORMATION:
Background

The current NPS penalty provisions
are found in 36 CFR 1.3. Under these
provisions, four levels of penalties are
delineated under different penalty
authorities. First, in §1.3(a), a person
convicted of violating applicable NPS
regulations in 36 CFR Chapter 1 *‘shall
be punished by a fine not exceeding
$500 or by imprisonment not exceeding
6 months, or both”’, as authorized by 16
U.S.C. 3. Second, §1.3(b) applies to
certain military parks, battlefield sites,
national monuments, or other
memorials originally under the
jurisdiction of the Secretary of the
Army. In these areas the fine and
penalty are currently set, pursuant to
the Act of March 2, 1933 (47 Stat. 1420),
at “‘not more than $100, or by
imprisonment for not more than 3
months, or by both” for persons who
“knowingly and willfully’’ violate
applicable regulations. Third, at § 1.3(c),
persons convicted of violating
applicable regulations in park areas
established by the Act of August 21,
1935 (79 Stat. 971) “‘shall be punished
by a fine of not more than $500". Last,
at §1.3(d), a person convicted of
violating 36 CFR 2.23 relating to
recreation fees, pursuant to Pub. L. No.
92-347 (86 Stat. 459) *‘shall be punished
by a fine of not more than $100”.

This rule will revise the penalty
language at 36 CFR 1.3 (a), (b), (c) and
(d) to reflect the revised statutory fine
provisions of the Criminal Fine
Improvements Act of 1987 (18 U.S.C.
3571).

Fines: On January 1, 1985, the
Criminal Fine Enforcement Act of 1984
(Pub. L. No. 98-596) became effective,
in which the definition of “petty
offense’ was changed to include an
offense in which the maximum fine
level was $5,000 for an individual and
$10,000 for an organization. However,
this Act did not change the actual fine
levels themselves for petty offenses.
This was accomplished by the Criminal
Fine Improvements Act of 1987 (Pub. L.
No. 100-185). This latter Act
specifically established the maximum
fine levels for petty offenses to be
$5,000 for individuals and $10,000 for
organizations (18 U.S.C. 3571). Petty
offenses were also defined to mean any
Class B or C misdemeanor, or an
infraction, as defined in 18 U.S.C. 3559.

Additionally, Chapter 227 of Title 18,
which became effective on November 1,
1987, states:

Except as otherwise specifically provided,
a defendant who has been found guilty of an
offense described in any Federal statute,
other than an Act of Congress applicable
exclusively in the District of Columbia or the
Uniform Code of Military Justice, shall be
sentenced in accordance with the provisions
of this chapter. (18 U.S.C. 3551(a); emphasis
added).

Therefore, this rule will reflect the
change in law, making the fine levels as
stated in 18 U.S.C. 3571 apply to NPS
regulations.

Applicability: Section 3 of the Act of
August 25, 1916 (NPS Organic Act), as
amended by §5 of the Act of June 2,
1920 (41 Stat. 732), provides the
Secretary of the Interior with the
authority to ““make and publish such
rules and regulations as he may deem
necessary or proper for the use and
management of the parks, monuments,
and reservations under the jurisdiction
of the National Park Service, and any
violation of any of the rules and
regulations authorized by this section
and sections 1, 2, and 4 of this title shall
be punished by a fine of not more than
$500 or imprisonment for not exceeding
six months, or both, and be adjudged to
pay all cost of the proceedings.” (16
U.S.C. 3).

The NPS is adopting this final rule
pursuant to the ‘‘agency procedure”
exception of the Administrative
Procedures Act (5 U.S.C. 553(b)(A))
from general notice and comment
rulemaking. The NPS believes that this
exception from rulemaking procedures
is warranted because it is merely
conforming the penalty language found
at 36 CFR 1.3 (a), (b), (c) and (d) to
reflect the revised statutory fine
provisions of the Criminal Fine
Improvements Act of 1987 (18 U.S.C.
3571). The NPS finds that notice and
comment are unnecessary and contrary
to the public interest for this final rule.

The NPS has also determined, in
accordance with the Administrative
Procedures Act (5 U.S.C. 553(d)(3)), that
the publishing of this final rule 30 days
prior to the rule becoming effective
would be counterproductive and
unnecessary for the reasons discussed
above. A 30-day delay would be
contrary to the public interest and the
interest of the agency. Therefore, under
the ““good cause” exception of the
Administrative Procedure Act (5 U.S.C.
553(b)(3)), it has been determined that
this rulemaking is excepted from the 30-
day delay in the effective date and shall
therefore become effective on the date
published in the Federal Register.

Public Participation

It is the policy of the Department of
the Interior, whenever practicable, to
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afford the public an opportunity to
participate in the rulemaking process.
Accordingly, interested persons may
submit written comments regarding this
final rule to the address noted at the
beginning of this rulemaking.

Drafting Information

The primary authors of this regulation
are Tony Sisto, Superintendent, Fort
Vancouver NHS; Dennis Burnett,
Washington Office of Ranger Activities,
NPS; and Michael Tiernan, Division of
Conservation and Wildlife, Office of the
Solicitor, Department of the Interior,
Washington, D.C.

Paperwork Reduction Act

This rulemaking does not contain
collections of information requiring
approval by the Office of Management
and Budget under 44 U.S.C. 3501, et
seq.

Compliance With Other Laws

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866. The Department
of the Interior determined that this
document will not have a significant
economic effect on a substantial number
of small entities under the Regulatory
Flexibility Act (5 USC 601 et seq.). The
economic effects of this rulemaking are
local in nature and negligible in scope.

The NPS has determined that this
proposed rulemaking will not have a
significant effect on the quality of the
human environment, health and safety
because it is not expected to:

(a) increase public use to the extent of
compromising the nature and character of the
area or causing physical damage to it;

(b) Introduce incompatible uses which
compromise the nature and character of the
area or causing physical damage to it;

(c) Conflict with adjacent ownerships or
land uses; or

(d) Cause a nuisance to adjacent owners or
occupants.

Based on this determination, this
regulation is categorically excluded
from the procedural requirements of the
National Environmental Policy Act
(NEPA) by Departmental guidelines in
516 DM 6 (49 FR 21438). As such,
neither an Environmental Assessment
(EA) nor an Environmental Impact
Statement (EIS) has been prepared.

List of Subjects in 36 CFR Part 1

National parks, Penalties, Reporting
and recordkeeping requirements.

In consideration of the foregoing, 36
CFR Chapter | is amended as follows:

PART 1—GENERAL PROVISIONS

1. The authority citation for part 1
continues to read as follows:

Authority: 16 U.S.C. 1, 3, 460 1-6a(e),
469(k); D.C. Code 8-137, 40-721 (1981).

2. Section 1.3 is revised to read as
follows:

8§1.3 Penalties

(a) A person convicted of violating a
provision of the regulations contained
in Parts 1 through 7, 12 and 13 of this
chapter, within a park area not covered
in paragraphs (b) or (c) of this section,
shall be punished by a fine as provided
by law, or by imprisonment not
exceeding 6 months, or both, and shall
be adjudged to pay all costs of the
proceedings.

(b) A person who knowingly and will-
fully violates any provision of the
regulations contained in parts 1 through
5, 7 and 12 of this chapter, within any
national military park, battlefield site,
national monument, or miscellaneous
memorial transferred to the jurisdiction
of the Secretary of the Interior from that
of the Secretary of War by Executive
Order No. 6166, June 10, 1933, and
enumerated in Executive Order No.
6228, July 28, 1933, shall be punished
by a fine as provided by law, or by
imprisonment for not more than 3
months, or by both.

Note: These park areas are enumerated in
anote under 5 U.S.C. 901.

(c) A person convicted of violating
any provision of the regulations
contained in parts 1 through 7 of this
chapter, within a park area established
pursuant to the Act of August 21, 1935,
49 Stat. 666, shall be punished by a fine
as provided by law and shall be
adjudged to pay all costs of the
proceedings. 16 U.S.C. 462.

(d) Notwithstanding the provisions of
paragraphs (a), (b) and (c) of this
section, a person convicted of violating
§2.23 of this chapter shall be punished
by a fine as provided by law. 16 U.S.C.
460.

Dated: October 20, 1995.
George T. Frampton, Jr.,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 96-1748 Filed 1-29-96; 8:45 am]

BILLING CODE 4310-70-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81
[FRL-5321-4]

Approval and Promulgation of
Implementation Plans and Designation
of Areas for Air Quality Planning
Purposes; State of Massachusetts;
Change in National Policy Regarding
Applicability of Conformity
Requirements to Redesignation
Requests

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: On December 12, 1994, the
Massachusetts Department of
Environmental Protection (MA DEP)
submitted a request to redesignate the
Boston metropolitan area, including the
communities of Boston, Cambridge,
Chelsea, Everett, Malden, Medford,
Quincy, Revere, and Somerville, from
nonattainment to attainment for carbon
monoxide (CO). Under the Clean Air
Act as amended in 1990 (CAA),
designations can be revised if sufficient
data is available to warrant such
revisions. In this action, EPA is
approving the Massachusetts request
because it meets the redesignation
requirements set forth in the CAA.

In addition, EPA is approving two
related State Implementation Plan (SIP)
submissions by Massachusetts DEP. On
November 15, 1993, Massachusetts DEP
submitted a final 1990 base year
emission inventory for CO emissions,
which includes emissions data for all
sources of CO in Massachusetts’ CO
nonattainment areas, as well as CO
emissions for the entire state. On
October 29, 1993, Massachusetts DEP
submitted an oxygenated gasoline
program for the Boston consolidated
metropolitan statistical area (CMSA). In
this action, EPA is approving the CO
emissions inventory and oxygenated
fuels SIP submissions.

DATES: This final rule will be effective
April 1, 1996 unless critical or adverse
comments are received by February 29,
1996. If the effective date is delayed,
timely notice will be published in the
Federal Register.

ADDRESSES: Written comments should
be sent to Susan Studlien, Acting
Director of the Air, Pesticides and
Toxics Management Division, at the
EPA Regional Office listed below.
Copies of the redesignation request and
the State of Massachusetts’ submittal are
available for public review during
normal business hours at the addresses
listed below.
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Air and Radiation Docket and
Information Center, U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460, and;
Environmental Protection Agency, One
Congress Street, Boston, MA 02203.

FOR FURTHER INFORMATION CONTACT:
Wing Chau of the EPA Region | Air,
Pesticides and Toxics Management
Division at (617) 565-3570.

SUPPLEMENTARY INFORMATION:
l. Background

In a March 15, 1991 letter to the EPA
Region | Administrator, the Governor of
Massachusetts recommended the Boston
metropolitan area, which covers the
nine surrounding cities (the ““Boston
area’’), be designated as nonattainment
for CO as required by section
107(d)(1)(A) of the 1990 Clean Air Act
Amendments (CAA) (Public Law 101—
549, 104 Stat. 2399, codified at 42
U.S.C. 7401-7671q). The area was
designated nonattainment and classified
as ““moderate’’ under the provisions
outlined in sections 186 and 187 of the
CAA. (See 56 FR 56694 (Nov. 6, 1991)
and 57 FR 56762 (Nov. 30, 1992),
codified at 40 CFR part 81, §81.322.)
Because the area had a design value of
9.8 ppm (based on 1986 data), the area
was considered moderate. The CAA
established an attainment date of
December 31, 1995, for all moderate CO
areas. The Boston area has ambient
monitoring data showing attainment of
the CO NAAQS, since 1988. Therefore,
in an effort to comply with the CAA and
to ensure continued attainment of the
NAAQS, on December 12, 1994 the
State of Massachusetts submitted a CO
redesignation request and a
maintenance plan for the Boston area.
Massachusetts submitted evidence that
public hearings were held on September
29, 1994 in Springfield and on
September 30, 1994 in Boston.

I1. Evaluation Criteria

Section 107(d)(3)(E) of the 1990 Clean
Air Act Amendments provides five
specific requirements that an area must
meet in order to be redesignated from
nonattainment to attainment.

1. The area must have attained the
applicable NAAQS;

2. The area must have a fully
approved SIP under section 110(k) of
CAA;

3. The air quality improvement must
be permanent and enforceable;

4. The area must have a fully
approved maintenance plan pursuant to
section 175A of the CAA;

5. The area must meet all applicable
requirements under section 110 and Part
D of the CAA.

I11. Review of State Submittal

On January 17, 1995, EPA-New
England determined that the
information received from the MA DEP
constituted a complete redesignation
request under the general completeness
criteria of 40 CFR part 51, appendix V,
§82.1and 2.2.

The Massachusetts redesignation
request for the Boston area meets the
five requirements of section
107(d)(3)(E), noted above. The following
is a brief description of how the State
has fulfilled each of these requirements.

1. Attainment of the CO NAAQS

Massachusetts has quality-assured CO
ambient air monitoring data showing
that the Boston area has met the CO
NAAQS. The Massachusetts request is
based on an analysis of quality-assured
CO air monitoring data which is
relevant to the maintenance plan and to
the redesignation request. To attain the
CO NAAQS, an area must have
complete quality-assured data showing
no more than one exceedance of the
standard per year over at least two
consecutive years. The ambient air CO
monitoring data for calendar year 1988
through calendar year 1993, relied upon
by Massachusetts in its redesignation
request, shows no violations of the CO
NAAQS in the Boston area. The most
recent ambient CO data shows no
exceedances in the calendar years 1994
and 1995. Because the area has
complete quality assured data showing
no more than one exceedance of the
standard per year over at least two
consecutive years (1991 and 1992), the
area has met the first statutory criterion
of attainment of the CO NAAQS (40 CFR
50.9 and appendix C). Massachusetts
has committed to continue monitoring
in this area in accordance with 40 CFR
part 58.

2. Fully Approved SIP Under Section
110(k) of the CAA

Massachusetts’s CO SIP is fully
approved by EPA as meeting all the
requirements of Section 110(a)(2)(l) of
the Act, including the requirements of
Part D (relating to nonattainment),
which were due prior to the date of
Massachusetts’ redesignation request.
Massachusetts’ 1982 CO SIP was fully
approved by EPA in 1983 as meeting the
CO SIP requirements in effect under the
CAA at that time. The 1990 CAAA
required that nonattainment areas
achieve specific new requirements
depending on the severity of the
nonattainment classification.
Requirements for the Boston area
include the preparation of a 1990
emission inventory with periodic

updates, adoption of an oxygenated
fuels program, the development of
contingency measures, and
development of conformity procedures.
Each of these requirements added by the
1990 Amendments to the CAA are
discussed in greater detail below.

Consistent with the October 14, 1994
EPA guidance from Mary D. Nichols
entitled ““Part D New Source Review
(Part D NSR) Requirements for Areas
Requesting Redesignation to
Attainment,” EPA is not requiring full
approval of a Part D NSR program by
Massachusetts as a prerequisite to
redesignation to attainment. Under this
guidance, nonattainment areas may be
redesignated to attainment
notwithstanding the lack of a fully-
approved Part D NSR program, so long
as the program is not relied upon for
maintenance. Massachusetts has not
relied on a NSR program for CO sources
to maintain attainment. Although EPA
is not treating a Part D NSR program as
a prerequisite for redesignation, it
should be noted that EPA is in the
process of taking final action on the
State’s revised NSR regulation, which
includes requirements for CO
nonattainment areas. Because the
Boston area is being redesignated to
attainment by this action,
Massachusetts’ Prevention of Significant
Deterioration (PSD) requirements will
be applicable to new or modified
sources in the Boston area.

A. Emission Inventory

Massachusetts submitted its base year
inventory to EPA on November 15,
1993, which included estimates for CO
at the statewide, county and CO
nonattainment city/town levels, as
required under Section 187(a)(1) of the
CAA. EPA is approving the CO portion
of the Massachusetts Base Year emission
inventory with this redesignation
request.

Section 172(c)(3) of the CAA requires
that nonattainment plan provisions
include a comprehensive, accurate, and
current inventory of actual emissions
from all sources of relevant pollutants in
the nonattainment area. Massachusetts
included the requisite inventory in the
CO SIP. The base year for the inventory
was 1990, using a three month CO
season of November 1990 through
January 1991. Stationary point sources,
stationary area sources, on-road mobile
sources, and nonroad mobile sources of
CO were included in the inventory.
Stationary sources with emissions of
greater than 100 tons per year were also
included in the inventory.

The following list presents a summary
of the CO peak season daily emissions
estimates in tons per winter day by
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source category: Point Sources, 32.77
tons per day; Area Sources, 711.95 tons
per day; Mobile On-Road Sources,
3,387.69 tons per day; Mobile Nonroad
Sources, 109.36 tons per day; Total
Sources, 4,241.77 tons per day.
Available guidance for preparing
emission inventories is provided in the
General Preamble (57 FR 13498, April
16, 1992).

Section 110(k) of the CAA sets out
provisions governing the EPA’s review
of base year emission inventory
submittals in order to determine
approval or disapproval under section
187(a)(1). The EPA is granting approval
of the Massachusetts 1990 base year CO
emissions inventory submitted on
November 15, 1993, based on the EPA’s
technical review of the CO inventory.
For further details, the reader is referred
to the Technical Support Document,
which is available for review at the
addresses provided above.

B. Oxygenated Gasoline

Motor vehicles are significant
contributors of CO emissions. An
important measure toward reducing
these emissions is the use of cleaner-
burning oxygenated gasoline. Extra
oxygen, contained within the oxygenate
in the fuel, enhances fuel combustion
and helps to offset fuel-rich operating
conditions, particularly during vehicle
starting, which are more prevalent in
the winter.

Section 211(m) of the CAA requires
that CO nonattainment areas, with a
design value of 9.5 parts per million
based on data for the 2-year period of
1988 and 1989, submit a SIP revision for
an oxygenated fuel program for such
area. The oxygenated fuel requirement
must apply to all fuel refiners or
marketers who sell or dispense gasoline
in the Metropolitan Statistical area
(MSA) or Consolidated Statistical Area
(CMSA) in which the nonattainment
area is located. The Boston area has a
design value above 9.5 parts per million
based on 1986 and 1987 data (1988 and
1989 data was not used due to
insufficient data at one of the CO
monitors) and consequently were
subject to the requirement to adopt an
oxygenated fuel program. Massachusetts
submitted an oxygenated fuel SIP
revision for the Boston CO
nonattainment area to EPA on October
29, 1993. As noted in Massachusetts’
redesignation request, the State intends
to relegate the oxygenated fuel program
to contingency status upon EPA’s
approval of Massachusetts’
redesignation request. As part of this
action, EPA is approving Massachusetts’
oxygenated fuel program for the Boston
CO area.

The oxygenated gasoline program is
one in which all oxygenated gasoline
must contain a minimum oxygen
content of 2.7 percent by weight of
oxygen. Under section 211(m)(4) of the
CAA, EPA also issued requirements for
the labeling of gasoline pumps used to
dispense oxygenated gasoline, as well as
guidelines on the establishment of an
appropriate control period. These
labeling requirements and control
period guidelines may be found in 57
FR 47849, dated October 20, 1992.
Massachusetts’ oxygenated gasoline
regulation requires the minimum 2.7
percent oxygen content in the Boston
CMSA. The regulation also contains the
necessary labeling regulations,
enforcement procedures, and oxygenate
test methods. For a more detailed
description of the manner in which
Massachusetts’ oxygenated fuels
program meets the requirements of
Section 211(m) of the CAA, the reader
is referred to the Technical Support
Document, which is available for review
at the addresses provided above.

As mentioned above, Massachusetts
has chosen to convert its oxygenated
fuels requirement in the Boston CMSA
to a contingency measure in its
maintenance plan upon redesignation.
Because Massachusetts attained the CO
standard based on data before the
oxygenated fuel program was
implemented in the Boston CMSA,
oxygenated gasoline was not necessary
to reach attainment. In its
demonstration of maintenance,
described below, the State has shown
that oxygenated gasoline in the Boston
CMSA is not necessary for continued
maintenance of the CO NAAQS.
Consequently, by this action, EPA is
both approving Massachusetts’
oxygenated fuels regulation and
simultaneously approving its use as a
contingency measure for the Boston
area.

C. Conformity

Under section 176(c) of the CAA,
states were required to submit revisions
to their SIPs that include criteria and
procedures to ensure that Federal
actions conform to the air quality
planning goals in the applicable SIPs.
The requirement to determine
conformity applies to transportation
plans, programs and projects developed,
funded or approved under Title 23
U.S.C. or the Federal Transit Act
(“transportation conformity”), as well as
all other Federal actions (‘‘general
conformity’’). Congress provided for the
State revisions to be submitted one year
after the date of promulgation of final
EPA conformity regulations.

EPA promulgated final transportation
conformity regulations on November 24,
1993 (58 FR 62188) and final general
conformity regulations on November 30,
1993 (58 FR 63214). These conformity
rules require that the States adopt both
transportation and general conformity
provisions in the SIP for areas
designated nonattainment or subject to
a maintenance plan approved under
CAA section 175A. Pursuant to §51.396
of the transportation conformity rule,
the State of Massachusetts was required
to submit a SIP revision containing
transportation conformity criteria and
procedures consistent with those
established in the Federal rule by
November 25, 1994. Similarly, pursuant
to §51.851 of the general conformity
rule, Massachusetts was required to
submit a SIP revision containing general
conformity criteria and procedures
consistent with those established in the
Federal rule by December 1, 1994.
Massachusetts submitted its
transportation conformity SIP revision
to EPA on December 30, 1994. This SIP
was determined to be administratively
and technically complete on March 16,
1995; however, this SIP has not been
fully approved by EPA. Massachusetts
has not submitted its general conformity
SIP revision.

Although this redesignation request
was submitted to EPA after the due
dates for the SIP revisions for
transportation conformity [58 FR 62188]
and general conformity [58 FR 63214]
rules , EPA believes it is reasonable to
interpret the conformity requirements as
not being applicable requirements for
purposes of evaluating the redesignation
request under section 107(d). The
rationale for this is based on a
combination of two factors. First, the
requirement to submit SIP revisions to
comply with the conformity provisions
of the Act continues to apply to areas
after redesignation to attainment.
Therefore, the State remains obligated to
adopt the transportation and general
conformity rules even after
redesignation and would risk sanctions
for failure to do so. While redesignation
of an area to attainment enables the area
to avoid further compliance with most
requirements of section 110 and part D,
since those requirements are linked to
the nonattainment status of an area, the
conformity requirements apply to both
nonattainment and maintenance areas.
Second, EPA’s federal conformity rules
require the performance of conformity
analyses in the absence of state-adopted
rules. Therefore, a delay in adopting
State rules does not relieve an area from
the obligation to implement conformity
requirements.
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Because areas are subject to the
conformity requirements regardless of
whether they are redesignated to
attainment and must implement
conformity under Federal rules if State
rules are not yet adopted, EPA believes
it is reasonable to view these
requirements as not being applicable
requirements for purposes of evaluating
a redesignation request.

Therefore, with this notice, EPA is
modifying its national policy regarding
the interpretation of the provisions of
section 107(d)(3)(E) concerning the
applicable requirements for purposes of
reviewing a carbon monoxide
redesignation request.

Under this new policy, for the reasons
just discussed, EPA believes that the CO
redesignation request for the Boston
area may be approved notwithstanding
the lack of submitted and approved state
transportation and general conformity
rules.

3. Improvement in Air Quality Due to
Permanent and Enforceable Measures

EPA approved Massachusetts’ CO SIP
under the 1977 CAA. Emission
reductions achieved through the
implementation of control measures
contained in that SIP are enforceable.
These measures were: transportation
plan reviews, a basic Inspection and
Maintenance Program, right turn on red,
and the Federal Motor Vehicle Control
Program. As discussed above, the State
initially attained the NAAQS in 1988
with monitored attainment through the

1994-1995 CO season. This indicates
that the improvements are due to the
permanent and enforceable measures
contained in the 1982 CO SIP.

The State of Massachusetts has
demonstrated that actual enforceable
emission reductions are responsible for
the air quality improvement and that the
CO emissions in the base year are not
artificially low due to local economic
downturn. EPA finds that the
combination of certain existing EPA-
approved SIP and federal measures
contribute to the permanence and
enforceability of reduction in ambient
CO levels that have allowed the area to
attain the NAAQS.

4. Fully Approved Maintenance Plan
Under Section 175A

Section 175A of the CAA sets forth
the elements of a maintenance plan for
areas seeking redesignation from
nonattainment to attainment.

The plan must demonstrate continued
attainment of the applicable NAAQS for
at least ten years after the Administrator
approves a redesignation to attainment.
Eight years after the redesignation, the
state must submit a revised maintenance
plan which demonstrates attainment for
the ten years following the initial ten-
year period. To provide for the
possibility of future NAAQS violations,
the maintenance plan must contain
contingency measures, with a schedule
for implementation adequate to assure
prompt correction of any air quality
problems. In this notice, EPA is

approving the State of Massachusetts’
maintenance plan for the Boston area
because EPA finds that Massachusetts’
submittal meets the requirements of
section 175A.

A. Attainment Emission Inventory

As previously noted, on November 15,
1993, the State of Massachusetts
submitted a comprehensive inventory of
CO emissions for the Boston area. The
inventory includes emissions from area,
stationary, and mobile sources using
1990 as the base year for calculations.

The State submittal contains the
detailed inventory data and summaries
by county and source category. The
comprehensive base year emissions
inventory was submitted in the National
Emission Data System format. This
inventory was prepared in accordance
with EPA guidance.

Although the 1990 inventory can be
considered representative of attainment
conditions because the NAAQS was not
violated during 1990, Massachusetts
established CO emissions for the
attainment year, 1993, as well as four
forecast years out to the year 2010
(1995, 2000, 2005, and 2010) in their
redesignation request. These estimates
were derived from the State’s 1990
emissions inventory. The future
emission estimates are based on
assumptions about economic and
vehicle miles travelled growth. These
assumptions are documented in the
Massachusetts Growth Factors report
dated November 1993.

1990 CO BASE YEAR EMISSIONS INVENTORY BOSTON NONATTAINMENT AREA (TONS PER DAY)

Year Area Nonroad Mobile Point Total
JO90 ittt a e e a e e e e e e e e e e e aaaaaaaaaaaaaaas 126.76 59.04 343.41 7.62 536.83
BOSTON NONATTAINMENT AREA CO EMISSIONS INVENTORY SUMMARY (TONS PER DAY)

Year Area Nonroad Mobile Point Total
126.76 59.04 343.41 7.62 536.83
128.32 59.823 305.43 7.96 501.53
129.35 60.344 280.10 8.19 477.98
131.20 62.995 147.56 8.87 350.625
134.39 64.961 125.93 9.69 334.97
137.93 66.695 121.75 10.05 336.425

B. Demonstration of Maintenance-
Projected Inventories

Total CO emissions were projected
from 1990 base year out to 2010. These
projected inventories were prepared in
accordance with EPA guidance.
Massachusetts will not implement the
Oxygenated Fuel program in the Boston
CMSA unless a violation is measured.
The projections show that calculated CO

emissions, assuming no oxygenated
fuels program, are not expected to
exceed the level of the base year
inventory during this time period.
Therefore, it is anticipated that the
Boston area will maintain the CO
standard without the program, and the
oxygenated fuel program would not
need to be implemented following

redesignation, except as a contingency
measure.

C. Verification of Continued Attainment

Continued attainment of the CO
NAAQS in the Boston area depends, in
part, on the State’s efforts toward
tracking indicators of continued
attainment during the maintenance
period. The State has also committed to
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submit periodic inventories of CO
emissions every three years.

D. Contingency Plan

The level of CO emissions in the
Boston area will largely determine its
ability to stay in compliance with the
CO NAAQS in the future. Despite the
State’s best efforts to demonstrate
continued compliance with the NAAQS,
the ambient air pollutant concentrations
may exceed or violate the NAAQS.
Section 175A(d) of the CAA requires
that the contingency provisions include
a requirement that the State implement
all measures contained in the SIP prior
to redesignation. Therefore,
Massachusetts has provided
contingency measures with a schedule
for implementation in the event of a
future CO air quality problem. The plan
contains triggering mechanisms to
determine when contingency measures
are needed.

Massachusetts has developed a
contingency plan which contains a mix
of contingency measures that will
address site specific CO problems and
regional CO emissions. The first set of
contingency measures deals with
localized CO problems, which is either
an engineering fix or traffic flow
improvement at any site which triggers
the need for the contingency measure.
The second set of contingency measures
deals with regional CO emissions,
which include the implementation of an
oxygenated fuels program throughout
the Boston CMSA, implementation of an
enhanced inspection and maintenance
program and implementation of travel
demand measures.

In order to be an adequate
maintenance plan, the plan should
include at least one contingency
measure that will go into effect with a
triggering event. Massachusetts is
relying largely on a contingency
measure that is expected to be
implemented regardless of any
triggering event, namely, enhanced
Inspection and Maintenance (I/M).
Massachusetts is implementing I/M to
meet other requirements of the CAA and
it has the additional benefit of reducing
CO emissions. Massachusetts has two
measures that will not go into effect
unless a triggering event occurs, namely
oxygenated fuels and traffic flow
improvements.

E. Subsequent Maintenance Plan
Revisions

In accordance with section 175A(b) of
the CAA, the State has agreed to submit
a revised maintenance SIP eight years
after the area is redesignated to
attainment. Such revised SIP will

provide for maintenance for an
additional ten years.

5. Meeting Applicable Requirements of
Section 110 and Part D

In Section 111.2. above, EPA sets forth
the basis for its conclusion that
Massachusetts has a fully approved SIP
which meets the applicable
requirements of Section 110 and Part D
of the CAA.

Final Action

EPA is approving the Boston CO
maintenance plan because it meets the
requirements set forth in section 175A
of the CAA. In addition, the Agency is
approving the request and redesignating
the Boston CO area to attainment,
because the State has demonstrated
compliance with the requirements of
section 107(d)(3)(E) for redesignation.
EPA is also approving Massachusetts’
1990 base year CO emissions inventory
and the State’s oxygenated gasoline
program for the Boston CMSA. The EPA
is publishing this action without prior
proposal because the Agency views this
as a noncontroversial amendment and
anticipates no adverse comments.
However, in a separate document in this
Federal Register publication, the EPA is
proposing to approve the SIP revision
should adverse or critical comments be
filed. This action will be effective April
1, 1996 unless, by February 29, 1996
adverse or critical comments are
received. If the EPA receives such
comments, this action will be
withdrawn before the effective date by
publishing a subsequent document that
will withdraw the final action. All
public comments received will then be
addressed in a subsequent final rule
based on this action serving as a
proposed rule. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting on this action should do so
at this time. If no such comments are
received, the public is advised that this
action will be effective April 1, 1996.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

The CO SIP is designed to satisfy the
requirements of part D of the CAA and
to provide for attainment and
maintenance of the CO NAAQS. This
final redesignation should not be
interpreted as authorizing the State to
delete, alter, or rescind any of the CO
emission limitations and restrictions

contained in the approved CO SIP.
Changes to CO SIP regulations rendering
them less stringent than those contained
in the EPA approved plan cannot be
made unless a revised plan for
attainment and maintenance is
submitted to and approved by EPA.
Unauthorized relaxations, deletions,
and changes could result in both a
finding of non-implementation (section
179(a) of the CAA) and in a SIP
deficiency call made pursuant to
sections 110(a)(2)(H) and 110(k)(2) of
the CAA.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000. SIP approvals under
section 110 and subchapter I, part D of
the CAA do not create any new
requirements, but simply approve
requirements that the State is already
imposing. Therefore, because the federal
SIP approval does not impose any new
requirements, it does not have any
economic impact on any small entities.
Redesignation of an area to attainment
under section 107(d)(3)(E) of the CAA
does not impose any new requirements
on small entities.

Redesignation is an action that affects
the status of a geographical area and
does not impose any regulatory
requirements on sources. Accordingly, |
certify that the approval of the
redesignation request will not have an
impact on any small entities.

Unfunded Mandates

Under Sections 202, 203, and 205 of
the Unfunded Mandates Reform Act of
1995 (“Unfunded Mandates Act™),
signed into law on March 25, 1995, EPA
must undertake various actions in
association with proposed or final rules
that include a Federal mandate that may
result in estimated costs of $100 million
or more to the private sector, or to State,
local, or tribal governments in the
aggregate.

Through submission of this state
implementation plan or plan revision,
the State and any affected local or tribal
governments have elected to adopt the
program provided for under section
175A and section 187(a)(1) of the Clean
Air Act. The rules and commitments
approved in this action may bind State,
local and tribal governments to perform
certain actions and also may ultimately
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lead to the private sector being required
to certain duties. To the extent that the
imposition of any mandate upon the
State, local or tribal governments either
as the owner or operator of a source or
as mandate upon the private sector,
EPA’s action will impose no new
requirements under State law; such
sources are already subject to these
requirements under State law.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, results from this
action. EPA has also determined that
this final action does not include a
mandate that may result in estimated
costs of $100 million or more to State,
local, or tribal governments in the
aggregate or to the private sector.

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Ozone.

40 CFR Part 81
Air pollution control, National parks,
and Wilderness areas.

Dated: September 29, 1995.
John P. DeVillars,
Regional Administrator.
Chapter I, title 40 of the Code of

Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42.U.S.C. 7401-7671q.

Subpart W—Massachusetts

2. Section 52.1120 is amended by
adding paragraph (c)(107) to read as
follows:

§52.1120 Identification of plan.
* * * * *
c * X *

(107) Massachusetts submitted the
Oxygenated Gasoline Program on
October 29, 1993. This submittal
satisfies the requirements of section
211(m) of the Clean Air Act, as
amended.

(i) Incorporation by reference.

(A) Letter dated October 29, 1993
which included the oxygenated gasoline
program, amendments to the
Massachusetts Air Pollution Control
Regulations, 310 CMR 7.00, with an
effective date of March 1, 1994,
requesting that the submittal be
approved and adopted as part of
Massachusetts’ SIP.

(i) Additional materials.

(A) The Technical Support Document
for the Redesignation of the Boston Area
as Attainment for Carbon Monoxide
submitted on December 12, 1994.

3. Section 52.1132 is added to read as
follows:

§52.1132 Control strategy: Carbon
Monoxide.

(a) Approval-On November 13, 1992,
the Massachusetts Department of
Environmental Protection submitted a
revision to the carbon monoxide State
Implementation Plan for the 1990 base
year emission inventory. The inventory
was submitted by the State of
Massachusetts to satisfy Federal
requirements under section 182(a)(1) of
the Clean Air Act as amended in 1990,
as a revision to the carbon monoxide
State Implementation Plan.

(i) Approval—On December 12, 1994,
the Massachusetts Department of
Environmental Protection submitted a
request to redesignate the Boston Area
carbon monoxide nonattainment area to
attainment for carbon monoxide. As part
of the redesignation request, the State
submitted a maintenance plan as
required by 175A of the Clean Air Act,

MASSACHUSETTS-CARBON MONOXIDE

as amended in 1990. Elements of the
section 175A maintenance plan include
a base year (1993 attainment year)
emission inventory for carbon
monoxide, a demonstration of
maintenance of the carbon monoxide
NAAQS with projected emission
inventories to the year 2010 for carbon
monoxide, a plan to verify continued
attainment, a contingency plan, and an
obligation to submit a subsequent
maintenance plan revision in 8 years as
required by the Clean Air Act. If the area
records a violation of the carbon
monoxide NAAQS (which must be
confirmed by the State), Massachusetts
will implement one or more appropriate
contingency measure(s) which are
contained in the contingency plan. The
menu of contingency measures includes
an enhanced motor vehicle inspection
and maintenance program and
implementation of the oxygenated fuels
program. The redesignation request and
maintenance plan meet the
redesignation requirements in sections
107(d)(3)(E) and 175A of the Act as
amended in 1990, respectively. The
redesignation meets the Federal
requirements of section 182(a)(1) of the
Clean Air Act as a revision to the
Massachusetts Carbon Monoxide State
Implementation Plan for the above
mentioned area.

PART 81—[AMENDED]

Subpart C—Section 107 Attainment
Status Designations

1. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.
2.1n §81.322, the table for

““Massachusetts-Carbon Monoxide” is
revised to read as follows:

§81.322 Massachusetts.

* * * * *

Designation Classification
Designated area
Date * Type Date * Type
Boston area:
Middlesex County (part) Cities of: Cambridge, | April 1, 1996 ........... Attainment. | L,
Everett, Malden, Medford, and Somerville.
Norfolk County (part) Quincy City ........cccccveeenee April 1, 1996 ........... Attainment. | e
Suffolk County (part) Cities of: Boston, Chel- | April 1, 1996 ........... Attainment. | s
sea, and Revere.
Lowell area:
Middlesex County (part) Lowell City .......cccoccveees | eeririineniiiinieiieeiees Nonattainment ......... | .ooccviienieniienciieee Not classified.
Springfield area:
Hampden County (part) Springfield City ............ | wooriiiiiiiiieerieeee Nonattainment ......... | coocooeiiiiieniieeeieees Not classified.
Waltham area:
Middlesex County (part) Waltham City .......cccceo | oevveininiiiinienieeiees Nonattainment ......... | .ooccriienieniinneeiieee Not classified.
Worcester area:
Worcester County (part) City of Worcester ....... | .oocevvvvvviiieeciieeenne, Nonattainment ......... | .oocooeiiiiiiiiie e Not classified.
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MASSACHUSETTS-CARBON MONOXIDE—Continued

Designated area

Designation

Classification

Type

Type

AQCR 042 Hartford-New Haven-Springfield .....

Franklin County:
Hampden County (part):

Cities of: Chicopee, Holyoke, and West-

field. Townships of: Agawam, Blandford,
Brimfield, Chester, East Longmeadow,
Granville, Hampden, Holland, Long-
meadow, Ludlow, Monson, Montgomery,
Palmer, Russell, Southwick, Tolland,
Wales, West Springfield, and Wilbraham.

Hampshire County (part):

City of Northampton. Townships of: Am-

herst, Belchertown,
Cummington,  Eastampton,
Granby, Hadley,

Middlefield, Pelham,

Chesterfield,

Goshen,

Hatfield, Huntington,
Southampton,

South Hadley, Ware, Westhampton, Wil-

liamsburg, and Worthington.

AQCR 117 Berkshire Intrastate Berkshire County ...

AQCR 118 Central Massachusetts Intrastate ...........

Middlesex County (part):

Townships of: Ashby, Shirley, and Town-

send
Worcester County (part):

Cities of: Leominster, Fitchburg, and Gard-

ner. Townships of: Ashburnham, Athol,
Auburn, Barre, Berlin, Blackstone,
Boylston, Brookfield, Charlton, Clinton,
Douglas, Dudley, East Holden,
Hopedale, Hubbardstown, Lancaster,
Leicester, Lunenburg, Mendon, Millbury,
Millville, New Braintree, Northborough,
Northbridge, North Brookfield, Oakham,
Oxford, Paxton, Petersham, Phillipston,
Princeton, Royalston, Rutland,
Shewsbury, Southbridge, Spencer, Ster-

ling, Sutton, Templeton, Upton,
Uxbridge, Warren, Webster,
Westborough, West Boylston, West
Brookfield, Westminster, and
Winchendon

AQCR 119 Metropolitan Boston Intrastate ...............

Unclassifiable/Attain-
ment.

Unclassifiable/Attain-
ment.

Unclassifiable/Attain-
ment.

Unclassifiable/Attain-
ment.
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MASSACHUSETTS-CARBON MONOXIDE—Continued

Designated area

Designation

Classification

Date1

Date 1

Type

Essex County (part):
Cities of: Beverly, Gloucester, Lynn, Pea-

body, and Salem. Townships of:
Danvers, Essex, Ipswitch, Lynnfield,
Manchester, Marblehead, Middletown,

Nahant, Rockport, Saugus, Swampscott,
Topsfield, and Wenham.

Middlesex County (part):

Cities of: Marlborough, Melrose, Newton,
and Woburn. Townships of: Acton, Ar-
lington, Ashland, Bedford, Belmont,
Boxborough, Burlington, Concord, Fra-
mingham, Holliston, Hopkinton, Hudson,
Lexington, Lincoln, Maynard, Natick,
North Reading, Reading, Sherborn,
Stoneham, Stow, Sudbury, Wakefield,
Watertown, Wayland, Wilmington, and
Winchester.

Norfolk County (part):

Townships of: Avon, Braintree, Brookline,
Canton, Cohasset, Dedham, Dover, Hol-
brook, Medfield, Millis, Milton, Needham,
Norfolk, Norwood, Randolph, Sharon,
Stoughton, Walpole, Wellesley,
Westwood, and Weymouth.

Plymouth County:

City of Brockton. Townships of: Abington,
Bridgewater, Duxbury, East Bridgewater,
Hanover, Hanson, Hingham, and Hull..

AQCR 120 Metropolitan Providence Interstate ........

Barnstable County (part):

Townships of: Barnstable, Bourne, Brew-
ster, Chatham, Dennis, Eastham, Fal-
mouth, Harwich, Mashpee, Orleans,
Provincetown, Sandwich, Truro,
Wellfleet, and Yarmouth.

Bristol County (part)

Cities of: Attleboro, Fall River, New Bed-
ford, and Taunton. Townships of:
Acushnet, Berkley, Dartmouth, Dighton,
Fairhaven, Freetown, Mansfield, North
Attleborough, Norton, Raynham, Reho-
both, Seekonk, Somerset, Swansea, and
Westport.

Dukes County (part):

Townships of: Chilmark, Edgartown, Gay
Head, Gosnold, Oak Bluffs, Tisbury, and
West Tisbury.

Norfolk County (part):

Townships of: Bellingham, Foxborough,

Franklin, and Wrenton.
Plymouth County (part):

Townships of: Carver, Halifax, Kingston,
Lakeville, Marion, Mattapoisett,
Middleborough, Plymouth, Plympton,
Rochester, and Warham.

Worcester County (part) Milford Township.
AQCR 121 Merrimack Valley-S New Hampshire .....

Unclassifiable/Attain-
ment.

Unclassifiable/Attain-
ment.
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MASSACHUSETTS-CARBON MONOXIDE—Continued

Designated area

Designation

Classification

Datel Type

Date 1 Type

Essex County (part):
Townships  of:  Andover,

hill, Lawerence, Merrimac,

Middlesex County (part):

Townships of: Ayer,
Littleton,
Tyngsborough, and Westford.

Amesbury,
Boxford, Georgetown, Groveland, Haver-
Methuen,
Newbury, Newburyport, North Andover,
Rowley, Salisbury, and West Newbury.

Billerica, Carlisle,
Chelmsford, Dracut, Dunstable, Groton,
Pepperell, Tewksbury,

1This date is November 15, 1990, unless otherwise noted.

[FR Doc. 96-1589 Filed 1-29-96; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Parts 52 and 81

[SIPTRAX No. PA075-4001; PA075-4002;
PA024-4005; FRL-5329-1]

Approval and Promulgation of
Implementation Plans; Designation of
Areas for Air Quality Planning
Purposes; Redesignation of the
Philadelphia County Carbon Monoxide
Area to Attainment and Approval of the
Area’s Maintenance Plan and the
Philadelphia County 1990 Base Year
Carbon Monoxide Emission Inventory;
Commonwealth of Pennsylvania

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving a
maintenance plan and a request to
redesignate part of Philadelphia County
from nonattainment to attainment for
carbon monoxide (CO) and is also
approving the 1990 base year CO
emissions inventory for Philadelphia
County. The maintenance plan,
redesignation request and 1990 base
year CO emissions inventory were
submitted by the Commonwealth of
Pennsylvania. Under the 1990
amendments of the Clean Air Act (CAA)
designations can be revised if sufficient
data is available to warrant such
revisions. In this action, EPA is
approving the Pennsylvania request
because it meets the maintenance plan
and redesignation requirements set forth
in the CAA. This action is being taken
under section 110 of the CAA.

EFFECTIVE DATE: This action will become
effective on March 15, 1996 unless,
within 30 days of publication, adverse
or critical comments are received. If the
effective date is delayed, timely notice

will be published in the Federal
Register.

ADDRESSES: Comments may be mailed to
Marcia L. Spink, Associate Director, Air
Programs, Mailcode 3ATO00, U.S.
Environmental Protection Agency,
Region 111, 841 Chestnut Building,
Philadelphia, Pennsylvania 19107.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics
Division, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107; Pennsylvania Department of
Environmental Protection, Bureau of Air
Quality, P.O. Box 8468, 400 Market
Street, Harrisburg, Pennsylvania 17105
and Philadelphia Department of Public
Health, Air Management Services, 321
University Avenue, Philadelphia,
Pennsylvania 19104.

FOR FURTHER INFORMATION CONTACT:
Kelly L. Bunker, (215) 597—4554.

SUPPLEMENTARY INFORMATION: On
September 8, 1995 the Commonwealth
of Pennsylvania submitted a request for
parallel processing of a redesignation
request and maintenance plan for the
Philadelphia portion of the
Philadelphia-Camden County CO
nonattainment area and supplemented
the request on October 30, 1995, in
order to formalize the submittal as an
official revision to its State
Implementation Plan (SIP). The SIP
revision consists of a maintenance plan
and a request to redesignate part of
Philadelphia County from
nonattainment to attainment for carbon
monoxide and the 1990 base year CO
emissions inventory for Philadelphia
County.

I. Background

Part of Philadelphia County in
Pennsylvania, specifically the high
traffic areas within the Central Business

District and certain other high traffic
density areas of the City of Philadelphia,
was a pre-1990 CO nonattainment area
and continued to be designated as
nonattainment for CO by operation of
law as per section 107 (d)(1)(C)(i) of the
Clean Air Act Amendments of 1990.
The National Ambient Air Quality
Standard (NAAQS) for CO is 9.5 parts
per million (ppm). Philadelphia County
is part of the Philadelphia-Camden
County CO nonattainment area. CO
nonattainment areas can be classified as
moderate or serious, based on their
design values. Since the Philadelphia
CO nonattainment area had a design
value of 11.6 ppm (based on 1988 and
1989 data), the area was classified as
moderate. The CAA established an
attainment date of December 31, 1995,
for all moderate CO areas. Philadelphia
County has ambient air quality
monitoring data showing attainment of
the CO NAAQS from 1990 through
1994. No exceedances or violations of
the CO NAAQS have been monitored in
Philadelphia County to date during
calendar year 1995. Therefore, in an
effort to comply with the CAA and to
ensure continued attainment of the
NAAQS, on September 8, 1995 and
October 30, 1995 the Commonwealth of
Pennsylvania submitted a CO
redesignation request and a
maintenance plan for Philadelphia
County. Pennsylvania submitted
evidence that a public hearing was held
on October 16, 1995 in Philadelphia.

I1. Evaluation Criteria

Section 107(d)(3)(E) of the 1990 Clean
Air Act Amendments provides five
specific requirements that an area must
meet in order to be redesignated from
nonattainment to attainment.

1. The area must have attained the
applicable NAAQS;

2. The area must have a fully
approved SIP under section 110(k) of
CAA;
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3. The air quality improvement must
be permanent and enforceable;

4. The area must have a fully
approved maintenance plan pursuant to
section 175A of the CAA;

5. The area must meet all applicable
requirements under section 110 and Part
D of the CAA;

I11. Review of State Submittal

On October 31, 1995, EPA determined
that the information received from the
Commonwealth of Pennsylvania
constituted a complete redesignation
request under the general completeness
criteria of 40 CFR part 51, appendix V,
§§2.1and 2.2.

The Pennsylvania redesignation
request for part of Philadelphia County
meets the five requirements of section
107(d)(3)(E), noted above. The following
is a brief description of how the
Commonwealth has fulfilled each of
these requirements.

1. Attainment of the CO NAAQS

Pennsylvania has quality-assured CO
ambient air monitoring data showing
that Philadelphia County has met the
CO NAAQS. The Pennsylvania request
is based on an analysis of quality-
assured CO air monitoring data which is
relevant to the maintenance plan and to
the redesignation request. To attain the
CO NAAQS, an area must have
complete quality-assured data showing
no more than one exceedance of the
standard per year over at least two
consecutive years. The ambient air CO
monitoring data for calendar year 1990
through calendar year 1994, relied upon
by Pennsylvania in its redesignation
request, shows no violations of the CO
NAAQS in Philadelphia County. The
most recent ambient CO data shows one
exceedance in the calendar years 1993
and 1994. In addition, the most recent
ambient CO data for calendar year 1995
shows no exceedances of the NAAQS to
date in Philadelphia County. Because
the area has complete quality assured
data showing no more than one
exceedance of the standard per year
over at least two consecutive years
(1993 and 1994), the area has met the
first statutory criterion of attainment of
the CO NAAQS (40 CFR 50.8 and
appendix C). Pennsylvania has
committed to continue monitoring in
this area in accordance with 40 CFR part
58.

Furthermore, air quality data for the
New Jersey portion of the Philadelphia-
Camden County CO nonattainment area
shows that the remainder of the
nonattainment area has met the CO
NAAQS since 1990. Therefore, air
quality in the entire area has been
meeting the CO standards since 1990.

2. Fully Approved SIP Under Section
110(k) of the CAA

Pennsylvania’s CO SIP is fully
approved by EPA as meeting all the
requirements of Section 110(a)(2)(l) of
the Act, including the requirements of
Part D (relating to nonattainment),
which were due prior to the date of
Pennsylvania’s redesignation request.
All portions of Pennsylvania’s CO SIP,
except for the motor vehicle inspection
and maintenance (I/M) portion, were
fully approved by EPA on February 26,
1985, at 40 CFR §52.2020(c)(63), (50 FR
7772). The I/M portion of the CO SIP
was approved by EPA on April 8, 1987
at 40 CFR §52.2020(c)(66), (52 FR
11259). The 1990 CAA required that
nonattainment areas achieve specific
new requirements depending on the
severity of the nonattainment
classification. Requirements for the
Philadelphia area include the
preparation of a 1990 emission
inventory with periodic updates,
adoption of an oxygenated fuels
program, the development of
contingency measures, and
development of conformity procedures.
Each of these requirements added by the
1990 Amendments to the CAA are
discussed in greater detail below.

Consistent with the October 14, 1994
EPA guidance from Mary D. Nichols
entitled ““Part D New Source Review
(Part D NSR) Requirements for Areas
Requesting Redesignation to
Attainment,” EPA is not requiring full
approval of a Part D NSR program by
Pennsylvania as a prerequisite to
redesignation to attainment. Under this
guidance, nonattainment areas may be
redesignated to attainment
notwithstanding the lack of a fully-
approved Part D NSR program, so long
as the program is not relied upon for
maintenance. Pennsylvania has not
relied on a NSR program for CO sources
to maintain attainment. Although EPA
is not treating a Part D NSR program as
a prerequisite for redesignation, it
should be noted that EPA is in the
process of taking final action on the
State’s revised NSR regulation, which
includes requirements for CO
nonattainment areas. Because part of
Philadelphia County is being
redesignated to attainment by this
action, Pennsylvania’s Prevention of
Significant Deterioration (PSD)
requirements will be applicable to new
or modified sources in Philadelphia
County. Pennsylvania has been
delegated PSD authority (see CFR
§52.2058 Pennsylvania and 49 FR
33128, August 21, 1984).

A. Emission Inventory

Pennsylvania submitted its 1990 base
year emissions inventory as part of the
maintenance plan which was submitted
on September 8, 1995 and October 30,
1995. The inventory estimated CO
emissions for Philadelphia County, as
required under Section 187(a)(1) of the
CAA.

This inventory was used as the basis
for calculations to demonstrate
maintenance. Pennsylvania’s submittal
contains the detailed inventory data and
summaries by source category. The
inventory was prepared in accordance
with EPA guidance. A summary of the
base year and projected maintenance
year inventories are shown in the
following table in this section.

Section 172(c)(3) of the CAA requires
that nonattainment plan provisions
include a comprehensive, accurate, and
current inventory of actual emissions
from all sources of relevant pollutants in
the nonattainment area. Pennsylvania
included the requisite inventory in the
redesignation request and maintenance
plan SIP revision. The base year for the
inventory was 1990, using a three
month CO season of December 1990
through February 1991. Stationary
sources, area sources, on-road mobile
sources, and non-road mobile sources of
CO were included in the inventory. The
following table, Table 1, presents a
summary of the base year (1990),
attainment year (1992) and projected
year (2007) CO peak season daily
emissions estimates in tons per winter
day (tpd) by source category:

TABLE 1.—CO PEAK SEASON DAILY

EMISSIONS

1900 |1992 At-| 2997

Base |tainment iected

year year I ear

emis- emis- gmis—

sions sions sions

(tons (tons (tons
per day) | per day) per day)
On-road Mobile 608.99| 561.25| 334.33

Non-road Mo-

bile .....ccccoee 9.62 9.69 10.11
Area ..o 13.77 13.80 13.98
Stationary ........ 20.98 22.07 31.11
Total ......... 653.36| 606.81| 389.53

Available guidance for preparing
emission inventories is provided in the
General Preamble (57 FR 13498, April
16, 1992).

Section 110(k) of the CAA sets out
provisions governing the EPA’s review
of base year emission inventory
submittals in order to determine
approval or disapproval under section
187(a)(1). The EPA is granting approval
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of the Philadelphia County 1990 base
year CO emissions inventories as found
in the Pennsylvania CO Redesignation
Request, based on the EPA’s technical
review of the CO inventory. For further
details on the emission inventory, the
reader is referred to the Technical
Support Document, which is available
for review at the addresses provided
above.

B. Oxygenated Gasoline

Section 211(m) of the CAA requires
that each State in which there is located
a CO nonattainment area with a design
value of 9.5 ppm or above based on data
for the 2-year period of 1988 and 1989
shall submit a SIP revision which
requires the implementation of an
oxygenated gasoline program in the
Consolidated Metropolitan Statistical
Area (CMSA) in which the
nonattainment area is located. The
Philadelphia-Camden County CO
nonattainment area has a design value
above 11.6 ppm based on 1988 and 1989
data and consequently was subject to
the requirement to adopt an oxygenated
fuel program. Pennsylvania submitted
an oxygenated gasoline SIP revision for
the Pennsylvania portion of the
Philadelphia CMSA to EPA on
November 12, 1992. EPA approved the
SIP revision on July 21, 1994 at 40 CFR
§52.2020(c)(88), (59 FR 37162). As
noted in the Pennsylvania redesignation
request, the State intends to relegate the
oxygenated fuel program to contingency
status upon EPA’s approval of
Pennsylvania’s redesignation request.
On August 19, 1995 Pennsylvania
modified their oxygenated gasoline
regulations to allow for the
discontinuance of the program if EPA
approves a redesignation request and
maintenance plan which does not
require the implementation of an
oxygenated gasoline program. The
modified Pennsylvania oxygenated
gasoline regulation also states that if an
area is redesignated to attainment and
then violates the CO standard that the
program must be reinstated at the
beginning of the next oxygenated
gasoline control period. In its
demonstration of maintenance,
described below, the Commonwealth
has shown that oxygenated gasoline in
the Pennsylvania portion of the
Philadelphia CMSA is not necessary for
continued maintenance of the CO
NAAQS. Consequently, by this action,
EPA is approving Pennsylvania’s use of
oxygenated gasoline as a contingency
measure for the Philadelphia area.t

1Cecil County, Maryland is part of the
Philadelphia CMSA and had implemented the
oxygenated gasoline program. This action will also

C. Conformity

Under section 176(c) of the CAA,
states were required to submit revisions
to their SIPs that include criteria and
procedures to ensure that Federal
actions conform to the air quality
planning goals in the applicable SIPs.
The requirement to determine
conformity applies to transportation
plans, programs and projects developed,
funded or approved under Title 23
U.S.C. or the Federal Transit Act
(“transportation conformity”), as well as
all other Federal actions (‘‘general
conformity’’). Congress provided for the
State revisions to be submitted one year
after the date of promulgation of final
EPA conformity regulations. EPA
promulgated final transportation
conformity regulations on November 24,
1993 (58 FR 62188) and final general
conformity regulations on November 30,
1993 (58 FR 63214). These conformity
rules require that the States adopt both
transportation and general conformity
provisions in the SIP for areas
designated nonattainment or subject to
a maintenance plan approved under
CAA section 175A. Pursuant to §51.396
of the transportation conformity rule
and §51.851 of the general conformity
rule, the Commonwealth of
Pennsylvania was required to submit a
SIP revision containing transportation
conformity criteria and procedures
consistent with those established in the
Federal rule by November 25, 1994.
Similarly, Pennsylvania was required to
submit a SIP revision containing general
conformity criteria and procedures
consistent with those established in the
Federal rule by December 1, 1994.
Pennsylvania submitted its
transportation conformity SIP revision
to EPA on November 21, 1994. This SIP
was determined to be administratively
and technically complete on February
21, 1995. Pennsylvania has not
submitted its general conformity SIP
revision.

Although this redesignation request
was submitted to EPA after the due
dates for the SIP revisions for
transportation conformity and general
conformity rules, EPA believes it is
reasonable to interpret the conformity
requirements as not being applicable
requirements for purposes of evaluating
the redesignation request under section
107(d). The rationale for this is based on
a combination of two factors. First, the
requirement to submit SIP revisions to
comply with the conformity provisions
of the Act continues to apply to areas
after redesignation to attainment.

serve to remove the oxygenated fuel requirement
from Cecil County, Maryland.

Therefore, the State remains obligated to
adopt the transportation and general
conformity rules even after
redesignation and would risk sanctions
for failure to do so. While redesignation
of an area to attainment enables the area
to avoid further compliance with most
requirements of section 110 and part D,
since those requirements are linked to
the nonattainment status of an area, the
conformity requirements apply to both
nonattainment and maintenance areas.
Second, EPA’s federal conformity rules
require the performance of conformity
analyses in the absence of state-adopted
rules. Therefore, a delay in adopting
State rules does not relieve an area from
the obligation to implement conformity
requirements.

Because areas are subject to the
conformity requirements regardless of
whether they are redesignated to
attainment and must implement
conformity under Federal rules if State
rules are not yet adopted, EPA believes
it is reasonable to view these
requirements as not being applicable
requirements for purposes of evaluating
a redesignation request.

For the reasons just discussed, EPA
believes that the CO redesignation
request for Philadelphia County may be
approved notwithstanding the lack of a
general conformity submittal and an
approved state transportation
conformity rule.

3. Improvement in Air Quality Due to
Permanent and Enforceable Measures

EPA approved Pennsylvania’s CO SIP
under the 1977 CAA. Emission
reductions achieved through the
implementation of control measures
contained in that SIP are enforceable.
Pennsylvania cites the Federal Motor
Vehicle Control Program (FMVCP) and
the basic Inspection and Maintenance
Program as the major sources of
reduction that led to attainment of the
CO standard. As discussed above, the
State initially attained the NAAQS in
1990 with monitored attainment
through 1994. This indicates that the
improvements are due to the permanent
and enforceable measures contained in
the 1982 CO SIP.

The Commonwealth of Pennsylvania
has demonstrated that actual
enforceable emission reductions are
responsible for the air quality
improvement and that the CO emissions
in the base year are not artificially low
due to local economic downturn. EPA
finds that the combination of certain
existing EPA-approved SIP and federal
measures contribute to the permanence
and enforceability of reduction in
ambient CO levels that have allowed the
area to attain the NAAQS.
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4. Fully Approved Maintenance Plan
Under Section 175A

Section 175A of the CAA sets forth
the elements of a maintenance plan for
areas seeking redesignation from
nonattainment to attainment.

The plan must demonstrate continued
attainment of the applicable NAAQS for
at least ten years after the Administrator
approves a redesignation to attainment.
Eight years after the redesignation, the
state must submit a revised maintenance
plan which demonstrates attainment for
the ten years following the initial ten-
year period. To provide for the
possibility of future NAAQS violations,
the maintenance plan must contain
contingency measures, with a schedule
for implementation adequate to assure
prompt correction of any air quality
problems. In this notice, EPA is
approving the Commonwealth of
Pennsylvania’s maintenance plan for the
Philadelphia area because EPA finds
that Pennsylvania’s submittal meets the
requirements of section 175A.

A. Attainment Emission Inventory

As previously noted, Pennsylvania
submitted its 1990 base year emissions
inventory for Philadelphia County as
part of the maintenance plan which was
submitted on September 8, 1995 and
October 30, 1995. The inventory
includes emissions from stationary,
area, and mobile sources using 1990 as
the base year for calculations.

The State submittal contains the
detailed inventory data and summaries
by source category. The comprehensive
base year emissions inventory was
submitted in the National Emission Data
System format. This inventory was
prepared in accordance with EPA
guidance.

The 1992 emission inventory was
selected as representative of
Philadelphia County emissions during
the period showing attainment.
Pennsylvania established the 1992
inventory as the attainment inventory
and forecasted future emissions out to
the year 2007 in its maintenance plan.
The future emission estimates were all
calculated by applying appropriate
growth factors to the 1990 base year
inventory, consistent with EPA
guidance.

B. Demonstration of Maintenance-
Projected Inventories

Total CO emissions were projected
from 1990 base year out to 2007. These
projected inventories were prepared in
accordance with EPA guidance.
Pennsylvania will not implement the
oxygenated gasoline program in the
Pennsylvania portion of the

Philadelphia CMSA unless a violation
of the standard triggers the
implementation of the program. The
projections show that calculated CO
emissions, assuming no oxygenated
fuels program, are not expected to
exceed the level of the base year
inventory during this time period.
Therefore, it is anticipated that the
Philadelphia area will maintain the CO
standard without the program, and the
oxygenated gasoline program would not
need to be implemented following
redesignation, except as a contingency
measure.

C. Verification of Continued Attainment

Continued attainment of the CO
NAAQS in Philadelphia County
depends, in part, on the
Commonwealth’s efforts toward tracking
indicators of continued attainment
during the maintenance period. The
Commonwealth commits to revise the
emission inventory every three years
beginning in 1993, until at least 2007. If
future emission levels exceed those in
the 1992 attainment inventory, the
Commonwealth commits to investigate
the reasons and take appropriate action.

D. Contingency Plan

The level of CO emissions in
Philadelphia County will largely
determine its ability to stay in
compliance with the CO NAAQS in the
future. Despite the Commonwealth’s
best efforts to demonstrate continued
compliance with the NAAQS, the
ambient air pollutant concentrations
may exceed or violate the NAAQS.
Section 175(A)(d) of the CAA requires
that the contingency provisions include
a requirement that the State implement
all measures contained in the SIP prior
to redesignation. Therefore,
Pennsylvania has provided contingency
measures with a schedule for
implementation in the event of a future
CO air quality problem. The plan
contains triggering mechanism (a
violation of the CO standard) to
determine when contingency measures
are needed.

On August 19, 1995 Pennsylvania
modified their oxygenated gasoline
regulations to allow for the
discontinuance of the program if EPA
approves a redesignation request and
maintenance plan which does not
require the implementation of an
oxygenated gasoline program. The
modified Pennsylvania oxygenated
gasoline regulation states that if an area
is redesignated to attainment and then
violates the CO standard that the
program must be reinstated at the
beginning of the next oxygenated
gasoline control period.

E. Subsequent Maintenance Plan
Revisions

In accordance with section 175A(b) of
the CAA, the Commonwealth has agreed
to submit a revised maintenance SIP
eight years after the area is redesignated
to attainment. Such a revised SIP will
provide for maintenance for an
additional ten years.

5. Meeting Applicable Requirements of
Section 110 and Part D

In Section 111.2. above, EPA sets forth
the basis for its conclusion that
Pennsylvania has a fully approved SIP
which meets the applicable
requirements of Section 110 and Part D
of the CAA.

EPA is approving this SIP revision
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective March 15, 1996
unless, within 30 days of publication,
adverse or critical comments are
received.

If EPA receives such comments, this
action will be withdrawn before the
effective date by publishing a
subsequent notice that will withdraw
the final action. All public comments
received will then be addressed in a
subsequent final rule based on this
action serving as a proposed rule. EPA
will not institute a second comment
period on this action. Any parties
interested in commenting on this action
should do so at this time. If no such
comments are received, the public is
advised that this action will be effective
on March 15, 1996.

Final Action

EPA is approving the Philadelphia
County CO maintenance plan because it
meets the requirements set forth in
section 175A of the CAA. In addition,
the Agency is approving the request and
redesignating the Philadelphia County
CO area to attainment, because the
Commonwealth has demonstrated
compliance with the requirements of
section 107(d)(3)(E) for redesignation.
EPA is also approving Pennsylvania’s
1990 base year CO emissions inventory
for Philadelphia County, as found in the
Commonwealth’s redesignation request
and maintenance plan. The EPA is
publishing this action without prior
proposal because the Agency views this
as a noncontroversial amendment and
anticipates no adverse comments.
However, in a separate document in this
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Federal Register publication, the EPA is
proposing to approve the SIP revision
should adverse or critical comments be
filed. This action will be effective March
15, 1996 unless, by February 29, 1996
adverse or critical comments are
received. If the EPA receives such
comments, this action will be
withdrawn before the effective date by
publishing a subsequent document that
will withdraw the final action. All
public comments received will then be
addressed in a subsequent final rule
based on this action serving as a
proposed rule. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting on this action should do so
at this time. If no such comments are
received, the public is advised that this
action will be effective March 15, 1996.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final that
includes a Federal mandate that may
result in estimated costs to State, local,
or tribal governments in the aggregate;
or to the private sector, of $100 million
or more. Under section 205, EPA must
select the most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires EPA to establish a
plan for informing and advising any
small governments that may be
significantly or uniquely impacted by
the rule.

EPA has determined that the approval
action proposed/promulgated does not
include a Federal mandate that may
result in estimated costs of $100 million

or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

The CO SIP is designed to satisfy the
requirements of part D of the CAA and
to provide for attainment and
maintenance of the CO NAAQS. This
final redesignation should not be
interpreted as authorizing the State to
delete, alter, or rescind any of the CO
emission limitations and restrictions
contained in the approved CO SIP.
Changes to CO SIP regulations rendering
them less stringent than those contained
in the EPA approved plan cannot be
made unless a revised plan for
attainment and maintenance is
submitted to and approved by EPA.
Unauthorized relaxations, deletions,
and changes could result in both a
finding of non-implementation (section
179(a) of the CAA) and in a SIP
deficiency call made pursuant to
sections 110(a)(2)(H) and 110(k)(2) of
the CAA.

SIP approvals under section 110 and
subchapter I, part D of the CAA do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the federal SIP approval does
not impose any new requirements, it
does not have any economic impact on
any small entities. Redesignation of an
area to attainment under section
107(d)(3)(E) of the CAA does not impose
any new requirements on small entities.
Redesignation is an action that affects
the status of a geographical area and
does not impose any regulatory
requirements on sources. Accordingly, |
certify that the approval of the
redesignation of an area to attainment
under section 107(d)(3)(E) of the CAA
will not affect a substantial number of
small entities.

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the

appropriate circuit by April 1, 1996.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action on the
Philadelphia CO redesignation request,
maintenance plan and the 1990 base
year CO emission inventory may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects

40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Reporting
and recordkeeping requirements.

40 CFR Part 81
Air pollution control.
Dated: October 31, 1995.

Stanley Laskowski,

Acting Regional Administrator, Region Ill.
For the reasons set forth in the

preamble 40 CFR part 52, subpart NN of
chapter I, title 40 is amended as follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart NN—Pennsylvania

2. Section 52.2020 is amended by
adding paragraph (c)(105) to read as
follows:

§52.2020 Identification of plan.
* * * * *
C) * * *

(105) The carbon monoxide
redesignation and maintenance plan for
part of Philadelphia County submitted
by the Pennsylvania Department of
Environmental Protection on September
8, 1995 and October 30, 1995, as part of
the Pennsylvania SIP. The 1990 base
year CO emission inventory and
projections are included in the
maintenance plan.

(i) Incorporation by reference.

(A) Letters of September 8, 1995 and
October 30, 1995 from the Pennsylvania
Department of Environmental Protection
requesting the redesignation and
submitting the maintenance plan.

(B) Maintenance Plan for the
Philadelphia Carbon Monoxide
Nonattainment Area adopted on October
16, 1995.

(i) Additional Material.
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(A) Remainder of September 8, 1995
and October 30, 1995 State submittal.

3. Section 52.2036 is added to read as
follows:

§52.2036 1990 Base Year Carbon
Monoxide Emission Inventory for
Philadelphia County.

EPA approves as a revision to the
Pennsylvania State Implementation Plan
the 1990 base year carbon monoxide
emission inventory for Philadelphia
County, submitted by the Secretary,
Pennsylvania Department of
Environmental Protection, on

September 8, 1995 and October 30,
1995. This submittal consists of the
1990 base year stationary, area, non-
road mobile and on-road mobile
emission inventories in Philadelphia
County for the pollutant carbon
monoxide (CO).

PART 81—[AMENDED)]

Subpart C—Section 107 Attainment
Status Designations

1. The authority citation for part 81
continues to read as follows:

PENNSYLVANIA—CARBON MONOXIDE

Authority: 42 U.S.C. 7401-7671q.

2.1n §81.339, the table for
“Pennsylvania-Carbon Monoxide” is
amended by revising the entry for the
Philadelphia-Camden County area to
read as follows:

§81.339 Pennsylvania.

* * * * *

Designation Classification
Designated Area
Date 1 Type Date 1 Type
................................... Nonattainment ................cceee. cevcieeeveeee.. . Not Classified.
* * * * * * *
Philadelphia-Camden County Area
Philadelphia County (part)

City of Philadelphia-high traffic areas within March 15, 1996 ........ AQINMENT ..o e

the Central Business District and certain

other high traffic density areas.
* * * * * * *

1This date is November 15, 1990, unless otherwise noted.

[FR Doc. 96-1104 Filed 1-29-96; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Parts 52 and 81

[FRL-5324-9; MD—-45-3003, MD-45-3004;
MD-45-3007; VA-53-5001, VA-53-5002;
VA-34-5003, VA-34-5004; DC-30-2001;
DC-30-2002, DC-10-2003]

Approval and Promulgation of
Implementation Plans; Designation of
Areas for Air Quality Planning
Purposes; Redesignation of the
Metropolitan Washington Carbon
Monoxide Area to Attainment and
Approval of the Area’s Maintenance
Plan and Emission Inventory;
Commonwealth of Virginia, District of
Columbia and the State of Maryland

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving a
maintenance plan and a request to
redesignate the Metropolitan
Washington area; including the
Counties of Alexandria and Arlington,
Virginia; Prince Georges and
Montgomery Counties in Maryland, and
the District of Columbia (the
“Washington Carbon Monoxide (CO)

nonattainment area’’) from
nonattainment to attainment for CO.
The maintenance plan and
redesignation requests were submitted
by the Commonwealth of Virginia and
the State of Maryland and the District of
Columbia. Under the 1990 amendments
of the Clean Air Act (CAA) designations
can be revised if sufficient data is
available to warrant such revisions. In
this action, EPA is approving Virginia,
Maryland and the District of Columbia
requests because it meets the
maintenance plan and redesignation
requirements set forth in the CAA. This
action is being taken under section 110
of the CAA.

DATES: This action will become effective
on March 15, 1996 unless, by February
29, 1996 adverse or critical comments
are received. If the effective date is
delayed, timely notice will be published
in the Federal Register.

ADDRESSES: Comments may be mailed to
Marcia L. Spink, Associate Director, Air
Programs, Mailcode 3ATOQ0, U.S.
Environmental Protection Agency,
Region 111, 841 Chestnut Building,
Philadelphia, Pennsylvania 19107.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics

Division, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107; the Air and Radiation Docket
and Information Center, U.S.
Environmental Protection Agency, 401
M Street, SW, Washington, DC 20460;
District of Columbia Department of
Consumer and Regulatory Affairs, 2100
Martin Luther King Ave, S.E.,
Washington, DC 20020; Maryland
Department of the Environment, 2500
Broening Highway, Baltimore, Maryland
21224; Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Kelly A. Sheckler, (215) 597-6863.

SUPPLEMENTARY INFORMATION: On
October 4, 1995 the Commonwealth of
Virginia, and on October 12, 1995 the
State of Maryland and the District of
Columbia submitted formal revisions to
their State Implementation Plans (SIP).
The SIP revisions consists of a request
to redesignate the Virginia, Maryland
and District of Columbia portions of the
Metropolitan Washington area from
nonattainment to attainment for carbon
monoxide and a maintenance plan.
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|. Background

The Metropolitan Washington area,
was a pre-1990 CO nonattainment area
and continued to be designated as
nonattainment for CO by operation of
law as per section 107(d)(1)(C)(i) of the
Clean Air Act Amendments of 1990.
The National Ambient Air Quality
Standard (NAAQS) for CO is 9.5 parts
per million (ppm). CO nonattainment
areas can be classified as moderate or
serious, based on their design values.
Since the Washington CO
nonattainment area had a design value
of 11.6 ppm (based on 1988 and 1989
data), the area was classified as
moderate. The CAA established an
attainment date of December 31, 1995,
for all moderate CO areas. The
Metropolitan Washington area has
ambient air quality monitoring data
showing attainment of the CO NAAQS
from 1989 through 1993. Therefore, in
an effort to comply with the CAA and
to ensure continued attainment of the
NAAQS, on October 4, 1995 the
Commonwealth of Virginia submitted a
CO redesignation request and a
maintenance plan for the Virginia
portion of the Metropolitan Washington
area. The State of Maryland submitted
on October 12, 1995 a CO redesignation
request and maintenance plan for the
Maryland portion of the Metropolitan
Washington area and on October 12,
1995 the District of Columbia submitted
a CO redesignation request and
maintenance plan. Virginia, Maryland
and the District of Columbia submitted
evidence that public hearings were held
on September 6, 1995 in Virginia,
September 15, 1995 in Maryland and
September 18, 1995 in the District of
Columbia.

I1. Evaluation Criteria

Section 107(d)(3)(E) of the 1990 Clean
Air Act Amendments provides five
specific requirements that an area must
meet in order to be redesignated from
nonattainment to attainment.

1. The area must have attained the
applicable NAAQS;

2. The area must have a fully
approved SIP under section 110(k) of
CAA;

3. The air quality improvement must
be permanent and enforceable;

4. The area must have a fully
approved maintenance plan pursuant to
section 175A of the CAA;

5. The area must meet all applicable
requirements under section 110 and Part
D of the CAA;

I11. Review of State Submittal

On October 12, 1995, EPA determined
that the information received from the

Commonwealth of Virginia, the State of
Maryland and the District of Columbia
constituted a complete redesignation
request under the general completeness
criteria of 40 CFR part 51, appendix V,
8§82.1and 2.2.

The Virginia, Maryland and District of
Columbia redesignation requests for the
Metropolitan Washington area meets the
five requirements of section
107(d)(3)(E), noted above. The following
is a brief description of how the State
has fulfilled each of these requirements.

1. Attainment of the CO NAAQS

Virginia, Maryland and the District of
Columbia have quality-assured CO
ambient air monitoring data showing
that the Metropolitan Washington area
has met the CO NAAQS. The Virginia,
Maryland and District of Columbia
requests are based on an analysis of
guality-assured CO air monitoring data
which is relevant to the maintenance
plan and to the redesignation request.
To attain the CO NAAQS, an area must
have complete quality-assured data
showing no more than one exceedance
of the standard per year over at least two
consecutive years. The ambient air CO
monitoring data for calendar year 1988
through calendar year 1995, relied upon
by Virginia, Maryland and the District of
Columbia in their redesignation
requests, shows no violations of the CO
NAAQS in the Metropolitan
Washington area. Because the area has
complete quality assured data showing
no more than one exceedance of the
standard per year over at least two
consecutive years (1994 and 1995), the
area has met the first statutory criterion
of attainment of the CO NAAQS (40 CFR
50.8 and appendix C). Virginia,
Maryland and the District of Columbia
have committed to continue monitoring
in this area in accordance with 40 CFR
part 58.

2. Fully Approved SIP Under Section
110(k) of the CAA

Virginia’s, Maryland’s and the District
of Columbia’s CO SIPs are fully
approved by EPA as meeting all the
requirements of Section 110(a)(2)(l) of
the Act, including the requirements of
Part D (relating to nonattainment),
which were due prior to the date of
Virginia’s, Maryland’s and the District
of Columbia’s redesignation requests.
Maryland’s CO SIP was fully approved
by EPA on September 19, 1994, at 40
CFR §52.1070(c)(71), (49 FR 36645).
Virginia’s CO SIP was approved by EPA
onJanuary 25, 1984 at 40 CFR
§52.2420(c)(78), (49 FR 3083). The
District’s CO SIP approved by EPA on
October 3, 1984 at 40 CFR §52.47(c)(28),
(49 FR 39059). The 1990 CAAA required

that nonattainment areas achieve
specific new requirements depending
on the severity of the nonattainment
classification. Requirements for the
Metropolitan Washington area include
the preparation of a 1990 emission
inventory with periodic updates,
adoption of an oxygenated fuels
program, the development of
contingency measures, and
development of conformity procedures.
Each of these requirements added by the
1990 Amendments to the CAA are
discussed in greater detail below.

Consistent with the October 14, 1994
EPA guidance from Mary D. Nichols
entitled ““Part D New Source Review
(Part D NSR) Requirements for Areas
Requesting Redesignation to
Attainment,” EPA is not requiring full
approval of a Part D NSR program by
Virginia, Maryland and the District of
Columbia as a prerequisite to
redesignation to attainment. Under this
guidance, nonattainment areas may be
redesignated to attainment
notwithstanding the lack of a fully-
approved Part D NSR program, so long
as the program is not relied upon for
maintenance. Because the Metropolitan
Washington area is being redesignated
to attainment by this action, Virginia’s,
Maryland’s and the District of
Columbia’s Prevention of Significant
Deterioration (PSD) requirements will
be applicable to new or modified
sources in the Metropolitan Washington
area. All three States have been
delegated PSD authority (See §52.499
District of Columbia, 43 FR 26410, June
19, 1978, as amended 45 FR 52741,
August 7, 1980; §52.1116 Maryland, 45
FR 52741, August 7, 1980, as amended
47 FR 7835, February 23, 1982;
§52.2448 Virginia 39 FR 7284, February
25,1974))

A. Emission Inventory

On March 1994 Maryland submitted a
1990 CO base year inventory to EPA for
review and approval. On November 1,
1993 and April 3, 1995, Virginia
submitted a 1990 CO base year
emissions inventory to EPA for review
and approval. On January 13, 1994 the
District of Columbia submitted a 1990
CO base year emissions inventory to
EPA for review and approval. This
inventory was used as the basis for
calculations to demonstrate
maintenance. Virginia’s, Maryland’s and
the District of Columbia’s submittal
contains the detailed inventory data and
summaries by source category. Each of
the State’s submittals also contains
information related to how it comported
with EPA’s guidance, and which model
and emission factors were used (note,
the MOBILE 5a model was used), how
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vehicle miles travelled (VMT) data was
generated, and other technical
information verifying the emission
inventory. A summary of the base year
and projected maintenance year
inventories are shown in the following
table in this section.

Section 172(c)(3) of the CAA requires
that nonattainment plan provisions
include a comprehensive, accurate, and
current inventory of actual emissions
from all sources of relevant pollutants in
the nonattainment area. Maryland,
Virginia and the District of Columbia
included the requisite inventory in the
CO SIP. The base year for the inventory
was 1990, using a three month CO
season of November 1990 through
January 1991.

Stationary point sources, stationary
area sources, on-road mobile sources,
and nonroad mobile sources of CO were
included in the inventory. Stationary
sources with emissions of greater than
100 tons per year were also included in
the inventory.

The following list presents a summary
of the CO peak season daily emissions
estimates in tons per winter day by
source category:

WINTERTIME CO EMISSIONS
[Tons per day]

Paint

Mobile Area (sta-
State sources | sources | tionary)
sources
Virginia ......... 288.55 9.89 .92
Maryland ...... 1161.34 71.36 4.61

District of

Columbia .. 410.30 18.08 3.32

Available guidance for preparing
emission inventories is provided in the
General Preamble (57 FR 13498, April
16, 1992).

Section 110(k) of the CAA sets out
provisions governing the EPA’s review
of base year emission inventory
submittals in order to determine
approval or disapproval under section
187(a)(1). The EPA is granting approval
of the Virginia, Maryland and District of
Columbia 1990 base year CO emissions
inventories submitted on November 11,
1994 and April 3, 1995, March 21, 1994
and January 13, 1994 respectively, based
on the EPA’s technical review of the CO
inventory. For further details, the reader
is referred to the Technical Support
Document, which is available for review
at the addresses provided above.

B. Oxygenated Gasoline

Section 211(m) of the CAA requires
that each State in which there is located
a CO nonattainment area with a design
value of 9.5 ppm or above based on data

for the 2-year period of 1988 and 1989
shall submit a SIP revision which
requires the implementation of an
oxygenated gasoline program in the
Consolidated Metropolitan Statistical
Area (CMSA) in which the
nonattainment area is located. The
Metropolitan Washington area has a
design value above 9.6 ppm based on
1988 and 1989 data and consequently
was subject to the requirement to adopt
an oxygenated fuel program. Virginia,
Maryland and the District of Columbia
submitted oxygenated gasoline SIP
revisions for the Metropolitan
Washington CMSA to EPA on November
8, 1993, November 13, 1992 and October
22, 1993, respectively. EPA approved
the SIP revisions for Virginia and
Maryland on April 15, 1994 and June 6,
1994 respectively. As noted in the
Virginia, Maryland and District of
Columbia redesignation requests, the
States intend to relegate the oxygenated
fuel program to contingency status upon
EPA’s approval of their redesignation
requests. By September 1, 1997 Virginia
commits to adopt and submit to EPA an
oxygenated fuel regulation that will be
effective at the beginning of the next
control period upon a monitored
violation of the CO NAAQS (two or
more exceedances of the CO NAAQS in
a single calendar year). By January 1996,
Maryland commits to adopt and submit
to EPA an oxygenated fuel regulation
that will be effective at the beginning of
the next control period upon a
monitored violation of the CO NAAQS
(two or more exceedances of the CO
NAAQS in a single calendar year). EPA
took a limited approval/limited
disapproval action of the District of
Columbia’s oxygenated fuels SIP. The
District’s regulations at 20 District of
Columbia Municipal Regulations
Chapter 1, Section 199—definitions was
deficient in that it lacks the following:
A definition for the terms “‘carriers; a
sampling procedure; and procedures for
the calculation of oxygenated content in
the gasoline sampled. With approval of
the redesignation request the
oxygenated fuels program will only be
relied upon as a contingency measure.
For purposes of section 175A, a state is
not required to have fully adopted
contingency measures that will take
effect without further action by the State
in order for the maintenance plan to be
approved. However, as stated above, the
contingency plan is considered an
enforceable part of the SIP and should
ensure that the contingency measures
are adopted expediently once they are
triggered. The plan needs to identify the
measure to be adopted and a schedule
and procedure for adoption and

implementation. For these reasons, the
District can correct the deficiency
subject to the approval of the District’s
oxygenated fuels SIP at 40 CFR part 52,
§52.472, (published at 60 FR 5134 on
January 26, 1995) when it submits the
revised regulation as a contingency
measure. EPA’s January 26, 1995 limited
approval/limited disapproval of the
District’s oxygenated fuels SIP also
initiated an 18-month sanctions clock
under section 179 of the Act. By this
action to move the oxygenated fuels
program into the contingency measure
portion of the maintenance plan, the
sanction clock is no longer applicable.
By December 1995, the District of
Columbia commits to adopt and submit
to EPA an oxygenated fuel regulation
that will be effective at the beginning of
the next control period upon a
monitored violation of the CO NAAQS
(two or more exceedances of the CO
NAAQS in a single calendar year), and
correct the deficiencies previously
identified by EPA in the January 26,
1995 rulemaking.

In its demonstration of maintenance,
described below, the States have shown
that oxygenated gasoline in the
Metropolitan Washington CMSA is not
necessary for continued maintenance of
the CO NAAQS. Consequently, by this
action, EPA is approving Virginia,
Maryland and the District of Columbia’s
use of oxygenated gasoline as a
contingency measure for the
Metropolitan Washington area.

C. Conformity

Under section 176(c) of the CAA,
states were required to submit revisions
to their SIPs that include criteria and
procedures to ensure that Federal
actions conform to the air quality
planning goals in the applicable SIPs.
The requirement to determine
conformity applies to transportation
plans, programs and projects developed,
funded or approved under Title 23
U.S.C. or the Federal Transit Act
(“transportation conformity”’), as well as
all other Federal actions (‘‘general
conformity”). Congress provided for the
State revisions to be submitted one year
after the date of promulgation of final
EPA conformity regulations. EPA
promulgated final transportation
conformity regulations on November 24,
1993 (58 FR 62188) and final general
conformity regulations on November 30,
1993 (58 FR 63214). These conformity
rules require that the States adopt both
transportation and general conformity
provisions in the SIP for areas
designated nonattainment or subject to
a maintenance plan approved under
CAA section 175A. Pursuant to §51.396
of the transportation conformity rule
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and §851.851 of the general conformity
rule, the Commonwealth of Virginia,
State of Maryland and the District of
Columbia were required to submit a SIP
revision containing transportation
conformity criteria and procedures
consistent with those established in the
Federal rule by November 25, 1994.
Similarly, Virginia, Maryland and the
District of Columbia were required to
submit a SIP revision containing general
conformity criteria and procedures
consistent with those established in the
Federal rule by December 1, 1994.
Maryland, Virginia and the District of
Columbia submitted transportation
conformity SIP revisions to EPA on May
15, 1995; May 16, 1995; and, May 15,
1995, respectively. Furthermore,
Virginia, Maryland and the District of
Columbia have all submitted on May 15,
1995 SIP revisions for general
conformity. Although this redesignation
request was submitted to EPA after the
due dates for the SIP revisions for
transportation conformity [58 FR 62188]
and general conformity [58 FR 63214]
rules, EPA believes it is reasonable to
interpret the conformity requirements as
not being applicable requirements for
purposes of evaluating the redesignation
request under section 1079d). The
rationale for this is based on a
combination of two factors. First, the
requirement to submit SIP revisions to
comply with the conformity provisions
of the Act continues to apply to areas
after redesignation to attainment.
Therefore, the State remains obligated to
adopt the transportation and general
conformity rules even after
redesignation and would risk sanctions
for failure to do so. While redesignation
of an area to attainment enables the area
to avoid further compliance with most
requirements of section 110 and Part D,
since those requirements are linked to
the nonattainment status of an area, the
conformity requirements apply to both
nonattainment and maintenance areas.
Second, EPA’s federal conformity rules
require the performance of conformity
analyses in the absence of state-adopted
rules. Therefore, a delay in adopting
State rules does not relieve an area from
the obligation to implement conformity
requirements.

Because areas are subject to the
conformity requirements regardless of
whether they are redesignated to
attainment and must implement
conformity under Federal rules if State
rules are not yet adopted, EPA believes
it is reasonable to view these
requirements as not being applicable
requirements for purposes of evaluating
a redesignation request.

Under this policy, EPA believes that
the CO redesignation request for the

Washington area may be approved
notwithstanding the lack of approved
state transportation and general
conformity rules.

3. Improvement in Air Quality Due to
Permanent and Enforceable Measures

EPA approved Virginia’s, Maryland’s
and the District of Columbia’s CO SIPs
under the 1977 CAA. Emission
reductions achieved through the
implementation of control measures
contained in that SIP are enforceable.
These measures were: The Federal
Motor Vehicle Control Program, the
basic automobile inspection and
maintenance program (I/M), Federal
Reformulated Gasoline Program, Tier |
controls on new vehicles, Low Emission
Vehicles (LEV) (in Maryland and
Washington, DC only), State Il Vapor
Recovery, Evaporative Emissions
Control Program, and On-Board
Diagnostics Controls.

As discussed above, the State initially
attained the NAAQS in 1988 with
monitored attainment through 1993.
This indicates that the improvements
are due to the permanent and
enforceable measures contained in the
1982 CO SIP. With the exception of the
LEV program and on-board diagnostics
controls, all these measures are
permanent and enforceable because they
are either an existing program in the
State and part of the federally approved
SIP (e.g., basic I/M, stage Il vapor
recovery) or are a federally implemented
program (e.g., reformulated gasoline,
FMVCP, or Tier | controls on new
vehicles).

The Commonwealth of Virginia and
the State of Maryland and the District of
Columbia have demonstrated that actual
enforceable emission reductions are
responsible for the air quality
improvement and that the CO emissions
in the base year are not artificially low
due to local economic downturn. EPA
finds that the combination of certain
existing EPA-approved SIP and federal
measures contribute to the permanence
and enforceability of reduction in
ambient CO levels that have allowed the
area to attain the NAAQS.

4. Fully Approved Maintenance Plan
Under Section 175A

Section 175A of the CAA sets forth
the elements of a maintenance plan for
areas seeking redesignation from
nonattainment to attainment.

The plan must demonstrate continued
attainment of the applicable NAAQS for
at least ten years after the Administrator
approves a redesignation to attainment.
Eight years after the redesignation, the
state must submit a revised maintenance
plan which demonstrates attainment for

the ten years following the initial ten-
year period. To provide for the
possibility of future NAAQS violations,
the maintenance plan must contain
contingency measures, with a schedule
for implementation adequate to assure
prompt correction of any air quality
problems. In this notice, EPA is
approving the State of Virginia’s,
Maryland’s and the District of
Columbia’s maintenance plans for the
Metropolitan Washington area because
EPA finds that Virginia’s, Maryland’s,
and District of Columbia’s submittal
meets the requirements of section 175A.

A. Attainment Emission Inventory

As previously noted, on March 1994,
November 11 and 30, 1992 and January
7, 1993, Maryland, Virginia and the
District of Columbia respectively
submitted a 1990 base year emissions
inventory to EPA for review and
approval. The inventory includes
emissions from area, stationary, and
mobile sources using 1990 as the base
year for calculations.

The State submittal contains the
detailed inventory data and summaries
by county and source category. The
comprehensive base year emissions
inventory was submitted in the National
Emission Data System format. This
inventory was prepared in accordance
with EPA guidance.

Although the 1990 inventory can be
considered representative of attainment
conditions because the NAAQS was not
violated during 1990, Virginia,
Maryland and the District of Columbia
established CO emissions for the
attainment year, as well as two forecast
years out to the year 2010 (2007 and
2010) in their redesignation request.
These estimates were derived from the
State’s 1990 emissions inventory. The
state projected emissions for the end of
the maintenance period using
appropriate growth factors, consistent
with EPA guidance. To project future
emissions from mobile sources,
MOBILEb5a was used to assess the
benefits gained from federally mandated
control measures. The control programs
assumed are listed in Section IlI.
Stationary source emissions were
projected using the 1990 base year
inventory and multiplying with EGAS
factors. The area source future
emissions were projected using the 1990
base year inventory and multiplying the
inventory with household, population,
and employment growth factors from
the national Capital Region
Transportation Planning Board (TPB)
Round 5.1 forecasting system.
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B. Demonstration of Maintenance-
Projected Inventories

Total CO emissions were projected
from 1990 base year to 2010. These
projected inventories were prepared in
accordance with EPA guidance.
Virginia, Maryland and the District of
Columbia will not implement the
Oxygenated Fuel program in the
Metropolitan Washington CMSA unless
a violation is measured. The projections
show that calculated CO emissions,
assuming no oxygenated fuels program,
are not expected to exceed the level of
the base year inventory during this time
period. Therefore, it is anticipated that
the Metropolitan Washington area will
maintain the CO standard without the
program, and the oxygenated fuel
program would not need to be
implemented following redesignation,
except as a contingency measure.

C. Verification of Continued Attainment

Continued attainment of the CO
NAAQS in the Metropolitan
Washington area depends, in part, on
the State’s efforts toward tracking
indicators of continued attainment
during the maintenance period. In
addition, comprehensive reviews will
be conducted periodically of the factors
used to develop the attainment
inventories and those used to project CO
emissions levels for 1995 and 2007. If
any of the localities find significant
differences between actual and
projected growth, updated emission
inventories will be developed to
compare with the projections.

D. Contingency Plan

The level of CO emissions in the
Metropolitan Washington area will
largely determine its ability to stay in
compliance with the CO NAAQS in the
future. Despite the State’s best efforts to
demonstrate continued compliance with
the NAAQS, the ambient air pollutant
concentrations may exceed or violate
the NAAQS. Section 175(A)(d) of the
CAA requires that the contingency
provisions include a requirement that
the State implement all measures
contained in the SIP prior to
redesignation. Therefore, Virginia,
Maryland and the District of Columbia
have provided contingency measures
with a schedule for implementation in
the event of a future CO air quality
problem. The plan contains triggering
mechanisms to determine when
contingency measures are needed.

The Virginia, Maryland and District of
Columbia contingency plan triggers will
be a violation of the CO NAAQS. By
September 1, 1997 Virginia commits to
adopt and submit to EPA an oxygenated

fuel regulations that will be effective at
the beginning of the next control period
upon a monitored violation of the CO
NAAQS (two or more exceedances of
the CO NAAQS in a single calendar
year). By January 1996, Maryland
commits to adopt and submit to EPA a
oxygenated fuel regulations that will be
effective at the beginning of the next
control period upon a monitored
violation of the CO NAAQS (two or
more exceedances of the CO NAAQS in
a single calendar year). By December
1995, the District of Columbia commits
to adopt and submit to EPA a
oxygenated fuel regulations that will be
effective at the beginning of the next
control period upon a monitored
violation of the CO NAAQS (two or
more exceedances of the CO NAAQS in
a single calendar year). EPA finds that
the contingency measure provided in
the Virginia, Maryland and the District
of Columbia submittals meet the
requirements of section 175A(d) of the
CAA.

E. Subsequent Maintenance Plan
Revisions

In accordance with section 175A(b) of
the CAA, the State has agreed to submit
a revised maintenance SIP eight years
after the area is redesignated to
attainment. Such revised SIP will
provide for maintenance for an
additional ten years.

5. Meeting Applicable Requirements of
Section 110 and Part D

In Section 111.2. above, EPA sets forth
the basis for its conclusion that Virginia,
Maryland and the District of Columbia
have a fully approved SIP which meets
the applicable requirements of Section
110 and Part D of the CAA.

EPA is approving this SIP revision
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective March 15, 1996
unless, within 30 days of publication,
adverse or critical comments are
received.

If EPA receives such comments, this
action will be withdrawn before the
effective date by publishing a
subsequent notice that will withdraw
the final action. All public comments
received will then be addressed in a
subsequent final rule based on this
action serving as a proposed rule. EPA
will not institute a second comment
period on this action. Any parties
interested in commenting on this action

should do so at this time. If no such
comments are received, the public is
advised that this action will be effective
on March 15, 1996.

Final Action

EPA is approving the Metropolitan
Washington area CO maintenance plan
because it meets the requirements set
forth in section 175A of the CAA. In
addition, the Agency is approving the
request and redesignating the
Metropolitan Washington CO area to
attainment, because the State has
demonstrated compliance with the
requirements of section 107(d)(3)(E) for
redesignation. EPA is also approving
Virginia’s, Maryland’s and the District
of Columbia’s 1990 base year CO
emissions inventory for the
Metropolitan Washington CMSA. The
EPA is publishing this action without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, the EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective March 15, 1996
unless, by February 29, 1996 adverse or
critical comments are received. If the
EPA receives such comments, this
action will be withdrawn before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on this action serving as a
proposed rule. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting on this action should do so
at this time. If no such comments are
received, the public is advised that this
action will be effective March 15, 1996.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
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enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final that
includes a Federal mandate that may
result in estimated costs to State, local,
or tribal governments in the aggregate;
or to the private sector, of $100 million
or more. Under section 205, EPA must
select the most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires EPA to establish a
plan for informing and advising any
small governments that may be
significantly or uniquely impacted by
the rule.

EPA has determined that the approval
action proposed/promulgated does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

Redesignation of an area to attainment
under section 107(d)(3)(E) of the CAA
does not impose any new requirements
on small entities. Redesignation is an
action that affects the status of a
geographical area and does not impose
any regulatory requirements on sources.
The Administrator certifies that the
approval of the redesignation request
will not affect a substantial number of
small entities.

The CO SIP is designed to satisfy the
requirements of part D of the CAA and
to provide for attainment and
maintenance of the CO NAAQS. This
final redesignation should not be
interpreted as authorizing the State to
delete, alter, or rescind any of the CO
emission limitations and restrictions
contained in the approved CO SIP.
Changes to CO SIP regulations rendering
them less stringent than those contained
in the EPA approved plan cannot be
made unless a revised plan for
attainment and maintenance is
submitted to and approved by EPA.
Unauthorized relaxations, deletions,
and changes could result in both a
finding of non-implementation (section
179(a) of the CAA) and in a SIP
deficiency call made pursuant to

sections 110(a)(2)(H) and 110(k)(2) of
the CAA.

SIP approvals under section 110 and
subchapter I, part D of the CAA do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the federal SIP approval does
not impose any new requirements, it
does not have any economic impact on
any small entities. Redesignation of an
area to attainment under section
107(d)(3)(E) of the CAA does not impose
any new requirements on small entities.

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by April 1, 1996.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Reporting
and recordkeeping requirements.

40 CFR Part 81

Air pollution control.

Dated: October 23, 1995.
Stanley Laskowski,
Acting Regional Administrator, Region Il1.

Chapter I, title 40 is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart J—District of Columbia

2. Section 52.470 is amended by
adding paragraph (c)(36) to read as
follows:

§52.470 Identification of plan.
* * * * *
(C) * K *

(36) The carbon monoxide
redesignation and maintenance plan for
the District of Columbia submitted by
the District of Columbia Department of
Consumer and Regulatory Affairs on
October 12, 1995, as part of the District
of Columbia SIP. The emission
inventory projections are included in
the maintenance plan.

(i) Incorporation by reference.

(A) Letter of October 12, 1995 from
the District of Columbia Department of
Consumer and Regulatory Affairs
requesting the redesignation and
submitting the maintenance plan.

(B) Maintenance Plan for the
Metropolitan Washington Carbon
Monoxide Nonattainment Area adopted
on September 20, 1995.

(ii) Additional material.

(A) Remainder of October 12, 1995
State submittal.

§52.472 [Amended]

2a. Section 52.472 is amended by
removing and reserving paragraph (e).

3. Section 52.474 is added to read as
follows:

§52.474 1990 Base Year Emission
Inventory for Carbon Monoxide

EPA approves as a revision to the
District of Columbia Implementation
Plan the 1990 base year emission
inventory for the Washington
Metropolitan Statistical Area, submitted
by Director, District of Columbia
Consumer and Regulatory Affairs, on
January 13, 1994 and October 12, 1995.
This submittal consist of the 1990 base
year stationary, area and off-road mobile
and on-road mobile emission
inventories in the Washington
Statistical Area for the pollutant, carbon
monoxide (CO).

Subpart V—Maryland

4. Section 52.1070 is amended by
adding paragraph(c)(118) to read as
follows:

§52.1070 Identification of plan.
* * * * *

(118) The carbon monoxide
redesignation and maintenance plan for
the Counties of Montgomery and Prince
George, Maryland submitted by the
Maryland Department of the
Environment on October 12, 1995, as



Federal Register / Vol. 61, No. 20 / Tuesday, January 30, 1996 / Rules and Regulations

2937

part of the Maryland SIP. The emission
inventory projections are included in
the maintenance plan.

(i) Incorporation by reference.

(A) Letter of October 12, 1995 from
the Maryland Department of the
Environment requesting the
redesignation and submitting the
maintenance plan.

(B) Maintenance Plan for the
Maryland portion of the Metropolitan
Washington Carbon Monoxide
Nonattainment Area adopted on
September 20, 1995.

(ii) Additional material.

(A) Remainder of October 12, 1995
State submittal.

5. Section 52.1075 is amended by
redesignating existing text as paragraph
(a) and adding paragraph (b) to read as
follows:

§52.1075 1990 Base Year Emission
Inventory for Carbon Monoxide
* * * * *

(b) EPA approves as a revision to the
Maryland Implementation Plan the 1990
base year emission inventory for the
Washington Metropolitan Statistical
Area, submitted by Secretary, Maryland
Department of the Environment, on
March 21, 1994 and October 12, 1995.
This submittal consist of the 1990 base
year stationary, area and off-road mobile
and on-road mobile emission

inventories in the Washington
Statistical Area for the pollutant, carbon
monoxide (CO).

Subpart VV—Virginia

6. Section 52.2420 is amended by
adding paragraphs (c)(107) to read as
follows:

§52.2420 Identification of plan.
* * * * *
c * * *

(107) The carbon monoxide
redesignation and maintenance plan for
the Counties of Arlington and
Alexandria, Virginia submitted by the
Virginia Department of Environmental
Quality on October 4, 1995, as part of
the Virginia SIP. The emission
inventory projections are included in
the maintenance plan.

(i) Incorporation by reference.

(A) Letter of October 4, 1995 from the
Virginia Department of Environmental
Quality requesting the redesignation
and submitting the maintenance plan.

(B) Maintenance Plan for the Virginia
portion of the Metropolitan Washington
Carbon Monoxide Nonattainment Area
adopted on September 20, 1995.

(i) Additional material.

(A) Remainder of October 4, 1995
State submittal.

7. Section 52.2425 is added to read as
follows:

§52.2425 1990 Base Year Emission
Inventory for Carbon Monoxide.

EPA approves as a revision to the
Virginia Implementation Plan the 1990
base year emission inventory for the
Washington Metropolitan Statistical
Area, submitted by Director, Virginia
Department of Environmental Quality,
on November 1, 1993, April 3, 1995 and
October 12, 1995. This submittal consist
of the 1990 base year stationary, area
and off-road mobile and on-road mobile
emission inventories in the Washington
Statistical Area for the pollutant, carbon
monoxide (CO).

PART 81—[AMENDED]

8. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart C—Section 107 Attainment
Status Designations

9. In §81.309, the table for “District
of Columbia-Carbon Monoxide” is
amended by revising the entry for the
“Washington Area Entire Washington
Area” to read as follows:

§81.309 District of Columbia.
*

* * * *

DISTRICT OF COLUMBIA-CARBON MONOXIDE

Designation Classification
Designated area
Date * Type Date * Type
Washington Area:
Washington ENtire Ar€a. .........cceeoiuiieiiiiieiiiieeeiiee et Attainment

1This date is November 15, 1990, unless otherwise noted.

ook o amended by revising the entry for §81.321 Maryland.
10. In §81.321, the table for “Montgomery County’ and for “Prince = * * * *
“Maryland-Carbon Monoxide” is George’s County’ to read as follows:
MARYLAND-CARBON MONOXIDE
Designation Classification
Designated area
Date 1 Type Date 1 Type
* * * * * * *
Washington Area:
Montgomery County (part) Election Districts 4, 7, 13 ........ccocvevciiiiienineenns Attainment
Prince George’s County (part) Election Districts 2, 6, 12, 16, 17, 18 ......... Attainment
* * * * * * *

1This date is November 15, 1990, unless otherwise noted.

* * * * *

11. In §81.347, the table for ““Virginia-
Carbon Monoxide” is amended by

revising the entry for “Alexandria’ and
for “Arlington County’ to read as
follows:

§81.347 Virginia.

* * * * *



2938

Federal Register / Vol. 61, No. 20 / Tuesday, January 30, 1996 / Rules and Regulations

VIRGINIA-CARBON MONOXIDE

Designation Classification
Designated area
Datel Type Datel Type
Washington area:
AIBXANAIIA ...ttt Attainment ..
AFlINGLON COUNLY .eeiiiiiiieeiiie ettt e e e e e e eas Attainment ...
* * * * * * *

1 This date is November 15, 1990, unless otherwise noted.

* * * * *

[FR Doc. 96-1592 Filed 1-29-96; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 70
[KS001; AD-FRL-5407-8]

Clean Air Act (CAA) Final Full Approval
of Operating Permits Programs; State
of Kansas, and Delegation of 112(l)
Authority

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final full approval.

SUMMARY: The EPA is fully approving
the operating permits program
submitted by the state of Kansas for the
purpose of complying with Federal
requirements for an approvable state
program to issue operating permits to all
major stationary sources and certain
other sources. EPA is also approving,
under section 112(1), the state program
for accepting delegation of section 112
standards to enforce air toxics
regulations.

EFFECTIVE DATE: February 29, 1996.

ADDRESSES: Copies of the state’s
submittal and other supporting
information used in developing the final
full approval are available for inspection
during normal business hours at the
following location: EPA Region VII, 726
Minnesota Avenue, Kansas City, Kansas
66101.

FOR FURTHER INFORMATION CONTACT:
Wayne A. Kaiser at (913) 551-7603.

SUPPLEMENTARY INFORMATION:
I. Background and Purpose

Title V of the 1990 Clean Air Act
Amendments (sections 501-507 of the
Clean Air Act (“‘the Act)), and
implementing regulations at 40 Code of
Federal Regulations (CFR) Part 70,
require that states develop and submit
operating permits programs to EPA by
November 15, 1993, and that EPA act to
approve or disapprove each program
within one year after receiving the
submittal. The EPA’s program review

occurs pursuant to section 502 of the
Act and the Part 70 regulations, which
together outline criteria for approval or
disapproval.

On July 3, 1995, EPA proposed full
approval of the operating permits
program for Kansas (60 FR 34493). No
public comments were received. In this
notice, EPA is taking final action to
promulgate full approval of the
operating permits program for the state
of Kansas, including delegation of 112(l)
authority.

Il. Final Action and Implications

A. Fulfillment of EPA Requested
Modifications

The July 3, 1995, Federal Register
notice proposing approval of the Kansas
program discussed three areas of the
Kansas program which required
additional action prior to qualifying for
full approval. The state needed to: (1)
modify certain regulations to ensure that
they were consistent with Part 70, (2)
submit an Implementation Agreement
(ILA.) which describes certain provisions
for state implementation of the Part 70
program, and (3) submit an insignificant
activities list. The July 3, 1995, Federal
Register notice and the Technical
Support Document for the notice
describe in detail the changes in the
program required for full approval. The
reader should refer to those documents
for a complete description of the
changes required by Kansas.

The state of Kansas has satisfied the
requirements for full program approval
as described in the notice proposing
approval. The required revisions were
made to rules K.A.R. 28-19-7, K.AR.
28-19-511, K.A.R. 28-19-512, and
K.A.R. 28-19-518. The rule revisions
were adopted by the Secretary of the
Kansas Department of Health and
Environment (KDHE) on November 14,
1995, and were effective December 8,
1995. The state also submitted an |.A.
which satisfactorily addresses the
deficiencies described in the notice
which were to be addressed in the .A.
The state also submitted an adequate
insignificant activities list.

The ILA. includes a commitment that
the permitting agency will not exercise
its authority under state law to grant a
variance from the duty to comply with
a federally enforceable Part 70 permit,
except where such relief is granted
through procedures allowed by Part 70.
Therefore, the state variance provision
is not part of the Kansas Title V
program.

B. Final Action

The EPA is promulgating full
approval of the operating permits
program submitted to EPA by the state
of Kansas on December 12, 1994, with
supplemental submissions on April 7
and 17, 1995; November 14, 1995; and
December 13, 1995. Among other things,
the state of Kansas has demonstrated its
program meets the minimum elements
of a state operating permits program as
specified in 40 CFR Part 70.

1. Regulations. This approval includes
the following regulations adopted by the
KDHE as they relate to the Kansas Class
| operating permit program: K.A.R. 28—
19-7, General provisions, definitions;
K.A.R. 28-19-202, Annual emissions
fee; K.A.R. 28-19-204, General
provisions, permit issuance and
modification, public participation;
K.A.R. 28-19-400 through —404,
General permits; K.A.R. 28-19-500
through —502, Operating permits; and
K.A.R. 28-19-510 through -518, Class |
operating permits.

2. Jurisdiction. The scope of the Part
70 program approved in this notice
applies to all Part 70 sources (as defined
in the approved program), within the
state of Kansas, except any sources of air
pollution over which an Indian Tribe
has jurisdiction. See 59 FR 55813,
55815-18 (November 9, 1994). The term
“Indian Tribe” is defined under the Act
as “‘any Indian Tribe, Band, Nation, or
other organized group or community,
including any Alaska Native village,
which is Federally recognized as
eligible for the special programs and
services provided by the United States
to Indians, because of their status as
Indians.” See section 302(r) of the CAA,;
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59 FR 43956, 43962 (August 25, 1994);
58 FR 54364 (October 21, 1993).

3. CAA section 112(1). Requirements
for approval, specified in 40 CFR
70.4(b), encompass section 112(1)(5)
requirements for approval of a program
for delegation of section 112 standards
as promulgated by EPA as they apply to
Part 70 sources. Section 112(1)(5)
requires that the state’s program contain
adequate authorities, adequate resources
for implementation, and an expeditious
compliance schedule, which are also
requirements under Part 70. Therefore,
the EPA is also approving under section
112(1)(5) and 40 CFR 63.91 the state’s
program for receiving delegation of
section 112 standards for both Part 70
and non-Part 70 sources that are
unchanged from Federal standards as
promulgated.

4. CAA section 112(g). The EPA
issued an interpretive notice on
February 14, 1995 (60 FR 8333), which
outlines EPA’s revised interpretation of
112(g) applicability. The notice
postpones the effective date of 112(g)
until after EPA has promulgated a rule
addressing that provision. The notice
sets forth in detail the rationale for the
revised interpretation.

The section 112(g) interpretive notice
explains that EPA is still considering
whether the effective date of section
112(g) should be delayed beyond the
date of promulgation of the Federal rule
so as to allow states time to adopt rules
implementing the Federal rule, and that
EPA will provide for any such
additional delay in the final section
112(g) rulemaking. Unless and until
EPA provides for such an additional
postponement of section 112(g), Kansas
must have a Federally enforceable
mechanism for implementing section
112(g) during the period between
promulgation of the Federal section
112(g) rule and adoption of
implementing Federal regulations.

The EPA is aware that Kansas lacks a
program designed specifically to
implement section 112(g). However,
Kansas does have a preconstruction
review program that can serve as an
adequate implementation vehicle during
the transition period, because it would
allow Kansas to select control measures
that would meet Maximum Available
Control Technology, as defined in
section 112, and incorporate these
measures into a Federally enforceable
preconstruction permit.

EPA is approving Kansas’
preconstruction permitting program
under the authority of Title V and Part
70, solely for the purpose of
implementing section 112(g) to the
extent necessary, during the transition
period between 112(g) promulgation

and adoption of a state rule
implementing EPA’s section 112(g)
regulations. Although section 112(1)
generally provides authority for
approval of state air programs to
implement section 112(g), Title V and
section 112(g) provide for this limited
approval because of the direct linkage
between the implementation of section
112(g) and Title V.

The scope of this approval is narrowly
limited to section 112(g), and does not
confer or imply approval for purposes of
any other provision under the Act (e.g.,
section 110). This approval will be
without effect, if EPA decides in the
final section 112(g) rule that sources are
not subject to the requirements of the
rule until state regulations are adopted.
The duration of this approval is limited
to 18 months following promulgation by
EPA of the 112(g) rule to provide
adequate time for the state to adopt
regulations consistent with the Federal
requirements.

I11. Administrative Requirements

A. Docket

Copies of the state submittal and other
information relied upon for the final full
approval are contained in a docket
maintained at the EPA Regional Office.
The docket is an organized and
complete file of all the information
submitted to, or otherwise considered
by, EPA in the development of this final
full approval. The docket is available for
public inspection at the location listed
under the ADDRESSES section of this
document.

B. Executive Order 12866

The Office of Management and Budget
has exempted this action from Executive
Order 12866 review.

C. Regulatory Flexibility Act

The EPA’s actions under section 502
of the Act do not create any new
requirements, but simply address
operating permits programs submitted
to satisfy the requirements of 40 CFR
Part 70. Because this action does not
impose any new requirements, it does
not have a significant impact on a
substantial number of small entities.

D. Unfunded Mandates

Under sections 202, 203, and 205 of
the Unfunded Mandates Reform Act of
1995 (““Unfunded Mandates Act”),
signed into law on March 22, 1995, EPA
must undertake various actions in
association with proposed or final rules
that include a Federal mandate that may
result in estimated costs of $100 million
or more to the private sector, or to state,
local, or tribal governments in the
aggregate.

Through submission of these
operating permit programs, the state of
Kansas has elected to adopt the program
provided for under Title V of the CAA.
These rules bind the state to perform
certain actions and also require the
private sector to perform certain duties.

To the extent that the rules being
proposed for approval by this action
will impose new requirements, sources
are already subject to these regulations
under state law. EPA has determined
that this proposed action does not
include a mandate that may result in
estimated costs of $100 million or more
to state, local, or tribal governments in
the aggregate or to the private sector.

List of Subjects in 40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Operating permits, Reporting
record keeping requirements.

Dated: December 18, 1995.

Dennis Grams,
Regional Administrator.

Part 70, title 40 of the Code of Federal

Regulations is amended as follows:

PART 70—[AMENDED]

1. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. 7401—7671q.

2. Appendix A to part 70 is amended
by adding the entry for Kansas to read
as follows:

Appendix A to Part 70—Approval
Status of State and Local Operating
Permits Programs

* * * * *

Kansas

(a) The Kansas Department of Health
and Environment program submitted on
December 12, 1994; April 7 and 17,
1995; November 14, 1995; and
December 13, 1995. Full approval
effective on February 29, 1996.

(b) [Reserved.]

* * * * *

[FR Doc. 96-1722 Filed 1-29-96; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 81

[Region Il Docket N0.147; NJ24-1-7249a,
FRL-5404-8]

Air Quality Designations: Deletion of
TSP Designations From New Jersey,
New York, Puerto Rico and Virgin
Islands

AGENCY: Environmental Protection
Agency (EPA).
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ACTION: Direct final rule.

SUMMARY: EPA is removing all total
suspended particulate (TSP) area
designations in New Jersey, New York,
Puerto Rico and the Virgin Islands
because they are no longer relevant.
EPA promulgated revised prevention of
significant deterioration (PSD)
increments for particulate matter so that
the PSD increments are now measured
in terms of particulate matter with an
aerodynamic diameter less than 10
microns (PMjg) instead of TSP. Section
107(d)(4)(B) of the Clean Air Act (Act)
authorizes EPA to eliminate all area TSP
designations once the PSD increments
for PMjo are promulgated.

DATES: This rule is effective on April 1,
1996 unless adverse or critical
comments are received by February 29,
1996. If the effective date is delayed,
timely notice will be published in the
Federal Register.

ADDRESSES: All comments should be
addressed to: William S. Baker, Chief,
Air Programs Branch, Environmental
Protection Agency, Region Il Office, 290
Broadway, New York, New York 10007—
1866.

Copies of the documents relevant to
this action are available for inspection
during normal business hours at the
following address: Environmental
Protection Agency, Region Il Office, Air
Programs Branch, 290 Broadway, 20th
Floor, New York, New York 10007—-
1866.

FOR FURTHER INFORMATION CONTACT: Kirk
J. Wieber, Air Programs Branch,
Environmental Protection Agency, 290
Broadway, 20th Floor, New York, New
York 10007-1866, (212) 637—-4249.

SUPPLEMENTARY INFORMATION:

Background

In 1971, EPA promulgated primary
and secondary National Ambient Air
Quality Standards (NAAQS) for
particulate matter to be measured as
TSP. Based upon better health effects
information, on July 1, 1987 (52 FR
242634), EPA replaced the TSP NAAQS
for particulate matter with a PM1o
standard. On the same date, EPA
promulgated final regulations under 40
CFR part 51 for state implementation of
the revised NAAQS (52 FR 24672). In
the preamble to that action, EPA
announced that, because of the
importance of the section 107 area
designations to the applicability of the
PSD increments for TSP, it would retain
the TSP designations beyond the date
on which EPA approves a state’s revised
PMjo State Implementation Plan (SIP).
This would protect the applicability of
the PSD increments for TSP until a PSD

increment for PM1o could be
established.

The 1990 Amendments to the Act
contained several pertinent provisions
relating to or affecting the TSP area
designations. Under section 107(d)(4)(B)
of the amended Act, Congress
established by operation of law the first
nonattainment area designations for
PMso, and mandated that areas not
initially defined as nonattainment are
considered to be unclassifiable.

Moreover, section 107(d)(4)(B)
provided that any designation for
particulate matter (measured in terms of
TSP) that the Administrator
promulgated prior to the date of
enactment of the 1990 Amendments
shall remain in effect for purposes of
implementing the maximum allowable
concentrations of particulate matter
(measured in terms of TSP) PSD
increments until the Administrator
determines that such designation is no
longer necessary for that purpose.

On June 3, 1993 (58 FR 31622), under
the authority of section 166(f) of the Act,
EPA published the final rulemaking
replacing the PSD increments for TSP
with equivalent PSD increments for
PM 1o, which became effective on June 3,
1994. As announced in the June 3, 1993
Federal Register notice, EPA intends to
eliminate the TSP area designations
from states and territories where the
Federal PSD program is in effect. EPA
has the legal responsibility for
implementing the PSD program in New
Jersey, New York, Puerto Rico, and the
Virgin Islands pursuant to 40 CFR
52.1603, 52.1689, 52.2729, 52.2779,
respectively. However, EPA has
delegated the day-to-day PSD program
administration to the states of New
Jersey and New York. The delegation
agreement provides for automatic
adoption of the PSD increments for
PMso once the increments became
effective.

Conclusion

In accordance with the information
provided above, the states affected by
today’s rule do not have PSD regulations
which have been approved by the EPA
under the applicable implementation
plan. Instead, the PSD regulations
contained in 40 CFR 52.21 (the Federal
PSD program) govern the review and
approval of permits to construct and
operate major stationary sources in
these areas. Pursuant to section 166(b)
of the Act, the new PSD increments for
PM1o became effective on June 3, 1994—
one year after promulgation.
Accordingly, EPA is today deleting from
the list of area designations in 40 CFR
part 81, all of the designations for TSP
in New Jersey, New York, Puerto Rico,

and the Virgin Islands. Area
designations which indicate the
attainment status of each affected area
with respect to the PM;o NAAQS
already exist (56 FR 56694, November
1991), and the TSP area designations are
no longer needed.

Nothing in this rule should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any applicable
implementation plan. Each request for
revision to any SIP shall be considered
separately in light of specific technical,
economic, and environmental factors
and in relation to relevant statutory and
regulatory requirements.

EPA is publishing this rule without
prior proposal because EPA views this
as a noncontroversial amendment and
anticipates no adverse comments.
However, in a separate document in this
Federal Register publication, the EPA is
proposing to approve the SIP revision
should adverse or critical comments be
filed. Thus, this direct final action will
be effective April 1, 1996 unless, by
February 29, 1996, adverse or critical
comments are received.

If the EPA receives such comments,
this rule will be withdrawn before the
effective date by publishing a
subsequent notice that will withdraw
the final action. All public comments
received will then be addressed in a
subsequent final rule based on this
action serving as a proposed rule. The
EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
rule should do so at this time. If no
adverse comments are received, the
public is advised that this rule will be
effective April 1, 1996. (See 47 FR
27073 and 59 FR 24059).

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000. The deletion of TSP
tables in part 81 does not create any
new requirements.

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to state,
local, or tribal governments in the
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aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the deletion
of no longer applicable TSP tables does
not include a Federal mandate that may
result in estimated costs of $100 million
or more to either state, local, or tribal
governments in the aggregate, or to the
private sector.

The Office of Management and Budget
has exempted this action from review
under Executive Order 12866.

Under section 307(b)(l) of the Act,
petitions for judicial review of this rule
must be filed in the United States Court
of Appeals for the appropriate circuit
within 60 days from date of publication.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed and
shall not postpone the effectiveness of
such rule or action. This rule may not
be challenged later in proceedings to
enforce its requirements. (See 307(b)(2).)

List of Subjects in 40 CFR Part 81
Environmental protection, Air
pollution control, Particulate matter.

Dated: December 18, 1995.
Jeanne M. Fox,
Regional Administrator.

Part 81, chapter |, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 81—[AMENDED]

1. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.
§81.331 New Jersey

2. In §81.331 the table entitled “New
Jersey—TSP” is removed.

§81.333 New York

3. In §81.333 the table entitled “New
York—TSP” is removed.

§81.355 Puerto Rico

4. In §81.355 the table entitled
“Puerto Rico—TSP” is removed.

§81.356 Virgin Islands
5. In §81.356 the table entitled
“Virgin Islands—TSP”’ is removed.

[FR Doc. 96-1588 Filed 1-29-96; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 228
[FRL-5346-2]

Ocean Dumping; Final Site
Designation

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA designates an Ocean
Dredged Material Disposal Site
(ODMDS) in the Atlantic Ocean offshore
Miami, Florida, as an EPA-approved
ocean dumping site for the disposal of
suitable dredged material. This action is
necessary to provide an acceptable
ocean disposal site for consideration as
an option for dredged material disposal
projects in the greater Miami, Florida
vicinity. This site designation is for an
indefinite period of time, but the site is
subject to continuing monitoring to
insure that unacceptable adverse
environmental impacts do not occur.

EFFECTIVE DATE: February 29, 1996.

ADDRESSES: The supporting document
for this designation is the Final
Environmental Impact Statement (EIS)
for Designation of an Ocean Dredged
Material Disposal Site offshore Miami,
Florida, August 1995, which is available
for public inspection at the following
locations:

A. EPA/Region 4, Coastal Programs
Section, 345 Courtland Street, NE.,
Atlanta, Georgia 30365

B. Department of the Army, Jacksonville
District Corps of Engineers, Planning
Division, 400 West Bay Street,
Jacksonville, FL 32232-0019.

FOR FURTHER INFORMATION CONTACT:

Christopher J. McArthur, 404/347-1740

ext. 4289.

SUPPLEMENTARY INFORMATION:
A. Background

Section 102(c) of the Marine
Protection, Research, and Sanctuaries
Act (MPRSA) of 1972, as amended, 33
U.S.C. 1401 et seq., gives the
Administrator of EPA the authority to
designate sites where ocean disposal
may be permitted. On October 1, 1986,
the Administrator delegated the
authority to designate ocean disposal
sites to the Regional Administrator of
the Region in which the sites are
located. This designation of a site
offshore Miami, Florida, which is

within Region 4, is being made pursuant
to that authority.

The EPA Ocean Dumping Regulations
promulgated under MPRSA (40 CFR ch.
I, subchapter H, § 228.4) state that ocean
dumping sites will be designated by
promulgation in this part 228. A list of
“Approved Interim and Final Ocean
Dumping Sites” was published on
January 11, 1977 (42 FR 2461 (January
11, 1977)). The list established the
existing Miami (‘““Miami Beach”’) site as
an interim site. The site is now listed in
40 CFR 228.14(h)(6).

B. EIS Development

Section 102(2)(C) of the National
Environmental Policy Act (NEPA) of
1969, as amended, 42 U.S.C. 4321 et
seq., requires that federal agencies
prepare an Environmental Impact
Statement (EIS) on proposals for
legislation and other major federal
actions significantly affecting the
quality of the human environment. The
object of NEPA is to build into the
Agency decision making process careful
consideration of all environmental
aspects of proposed actions. While
NEPA does not apply to EPA activities
of this type, EPA has voluntarily
committed to prepare EISs in
connection with ocean disposal site
designations such as this (see 39 FR
16186 (May 7, 1974).

EPA Region 4, in cooperation with the
Jacksonville District of the U.S. Army
Corps of Engineers (COE), has prepared
a Final EIS entitled, ‘““Final
Environmental Impact Statement for
Designation of An Ocean Dredged
Material Disposal Site Located Offshore
Miami, Florida.”” On September 1, 1995,
the Notice of Availability (NOA) of the
FEIS for public review and comment
was published in the Federal Register
(60 FR 45717 (September 1, 1995)).
Anyone desiring a copy of the EIS may
obtain one from the address given
above. The public comment period on
the Final EIS was to have closed on
October 2, 1995. However, the closing
date was extended until October 17,
1995 due to a request by the State of
Florida.

One comment letter was received in
support of the Final EIS and no letters
were received critical of the Final EIS.
The letter of support endorsed the Site
Management and Monitoring Plan
(SMMP) and the SMMP team.

The EIS has served as a Biological
Assessment for purposes of Section 7 of
the Endangered Species Act
coordination. By itself, site designation
of the Miami ODMDS will not adversely
impact any threatened or endangered
species under the purview of the
National Marine Fisheries Service
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(NMFS) and the U.S. Fish and Wildlife
Service (FWS). Use of the ODMDS is not
expected to adversely impact any
threatened or endangered species.
Pursuant to Section 7 of the Endangered
Species Act, the National Marine
Fisheries Service (NMFS) has been
asked by EPA to concur with EPA’s
conclusion that this site designation
will not affect the endangered species
under their jurisdictions. The National
Marine Fisheries Service determined
that populations of endangered/
threatened species under their purview
would not be adversely affected by the
designation and use of the proposed
ODMDS. This consultation process has
been fully documented in the Final EIS.

EPA has evaluated the site
designation for consistency with the
State of Florida’s (the State) approved
coastal management program. EPA
determined that the designation of the
site is consistent to the maximum extent
practicable with the State coastal
management program, and submitted
this determination to the State for
review in accordance with EPA policy.
The State has concurred with this
determination. In addition, as part of the
NEPA process, EPA has consulted with
the State regarding the effects of the
dumping at the proposed site on the
State coastal zone. There were three
main concerns raised by the State
during consultation: (1) placement of
beach quality sand in the ODMDS; (2)
potential for movement of silt and clay
sized particles out of the disposal area
and onto environmentally sensitive
hardbottoms and coral reefs to the west
during the occurrence of Gulf Stream
frontal eddies; and (3) disposal of
contaminated sediments from locations
such as the Miami River. Concerns
raised by the State of Florida, regarding
use of suitable material for beach
nourishment, were addressed in the
Final EIS. EPA concurs with the State of
Florida regarding the use of suitable
material for beach nourishment, in
circumstances where this use is
practical. To address the concern
regarding movement of material, a real-
time monitoring system has been
instituted by the Army Corps of
Engineers to identify the occurrence of
Gulf Stream frontal eddies. During the
occurrence of such eddies, disposal at
the ODMDS will discontinue. Details of
the monitoring plan and protocol has
been included in the Site Management
and Monitoring Plan as part of the Final
EIS. With regard to contaminated
materials, before any material can be
placed within an ODMDS, it must be
evaluated and shown to be acceptable
for ocean disposal in accordance with

ocean dumping regulations (40 CFR
227.13). Certain portions of the
sediments proposed to be dredged from
the Miami River have been found to be
unacceptable for ocean disposal.

In a letter dated September 13, 1990,
the Florida Department of State agreed
that the designation will have no effect
on any archaeological or historic sites or
properties listed, or eligible for listing,
in the National Register of Historic
Places in accordance with the National
Preservation Act of 1966 (Pub. L. 89—
6654), as amended.

The action discussed in the EIS is the
permanent designation for continuing
use of the existing interim ocean
disposal site near Miami, Florida. The
purpose of the action is to provide an
environmentally acceptable option for
the ocean disposal of dredged material.
The need for the permanent designation
of the Miami ODMDS is based on a
demonstrated COE need for ocean
disposal of maintenance dredged
material from the Federal navigation
projects in the greater Miami area.
However, every disposal activity by the
COE is evaluated on a case-by-case basis
to determine the need for ocean disposal
for that particular case. The need for
ocean disposal for other projects, and
the suitability of the material for ocean
disposal, will be determined on a case-
by-case basis as part of the COE’s
process of issuing permits for ocean
disposal for private/federal actions and
a public review process for their own
actions.

For the Miami ODMDS, the COE and
EPA would evaluate all federal dredged
material disposal projects pursuant to
the EPA criteria given in the Ocean
Dumping Regulations (40 CFR parts
220-229) and the COE regulations (33
CFR 209.120 and 335-338). The COE
also issues Marine Protection, Research,
and Sanctuaries Act (MPRSA) permits
to private applicants for the transport of
dredged material intended for disposal
after compliance with regulations is
determined. EPA has the right to
disapprove any ocean disposal project
if, in its judgment, all provisions of
MPRSA and the associated
implementing regulations have not been
met.

The EIS discusses the need for this
site designation and examines ocean
disposal site alternatives to the final
action. Non-ocean disposal options have
been examined in the previously
published Feasibility Report and EIS for
the Miami Harbor Channel Project.
Alternatives to ocean disposal may
include upland disposal within the port
area, disposal in Biscayne Bay, and
beach disposal. Upland disposal in the
intensively developed Port of Miami-

Biscayne Bay area has not been found
feasible. The Port of Miami itself is built
partially on fill in Biscayne Bay.
Undeveloped areas within cost-effective
haul distances are environmentally
valuable in their own right.

Almost all inshore waters of the
Biscayne Bay area are part of the
Biscayne Bay Aquatic Preserve. The
waters of the southern portion of
Biscayne Bay, now included in the
Aquatic Preserve, are to be incorporated,
along with some offshore waters, into
the Biscayne National Park in the near
future. The Florida Department of
Environmental Regulation (DER) has
afforded the waters of these areas
special protection as Outstanding
Florida Waters. This effectively removes
virtually all of the Biscayne Bay area
from consideration for disposal of
dredged material.

Dredged sand might be placed on
beaches in the Miami Beach area.
Suitable rock might be placed in
nearshore waters. These options may be
feasible where a substantial quantity of
the desired type of material is separable
from silt or other undesirable material.
Such usage will be considered on a case
by case basis.

The COE has been authorized to
deepen Miami Harbor. For that project,
environmental and economic analyses
were performed and an EIS was
prepared. The COE examined and
documented the feasibility of each of
the above-described disposal options
and found none to be feasible.

The following ocean disposal
alternatives were evaluated in the EIS:

1. Alternative Sites on the Continental
Shelf

In the Miami nearshore area,
hardgrounds supporting coral and algal
communities are concentrated on the
continental shelf. Disposal operations
on the shelf could adversely impact this
reef habitat. Because the shelf is narrow,
about 3.3 nmi (6 km) off Government
Cut, the transport of dredged materials
for disposal beyond the shelf is both
practical and economically feasible.
Therefore, alternative sites on the
continental shelf are not desirable.

2. Designated Interim Site (Candidate
Site)

The preferred alternative considered
in this document is the final designation
of an ODMDS. This site is an area of
approximately one square nautical mile
with the following corner coordinates:
25°45'30" N, 80°03'54" W; 25°45'30" N,
80°02'50" W; 25°44'30" N, 80°02'50" W,
25°44'30" N, 80°03'54" W. The site is
centered at: 25°45'00"" N and 80°03'22"
W. This site is considered suitable in
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terms of practicality and economic
feasibility. Sections 228.5 and 228.6 of
EPA’s Ocean Dumping Regulations and
Criteria 40 CFR establish criteria for the
evaluation of ocean disposal sites.

3. Alternative Sites Beyond the
Continental Shelf

The candidate site is beyond the
continental shelf. The western edge of
the Gulf Stream meanders about one
mile east of the candidate site. Dumping
in the Gulf Stream was considered, but
the enormous task and expense of
monitoring disposal under such
conditions caused sufficient concern to
eliminate that option. Therefore,
additional sites beyond the continental
shelf and beyond the candidate site are
not desirable.

4. No Action

Under the ‘““no action” alternative, the
interim site would not receive final
designation. The Water Resources Act of
1992, title V, section 506(a) prohibits
the continued use of ocean dump sites
which have not been designated by EPA
as section 102 dump sites after January
1, 1997. If EPA fails to designate the
Miami ODMDS by that date, the
continued foreseeable need to have an
appropriate site for disposal of suitable
sediments from dredging projects in the
Miami area would place pressure on the
Corps and EPA to approve on a project-
by-project basis the use of temporary
ocean dumping locations pursuant to
either Clean Water Act section 404 or
MPRSA section 103.

The EIS presents the information
needed to evaluate the suitability of
ocean disposal areas for final
designation use and is based on one of
a series of disposal site environmental
studies. The environmental studies and
final designation are being conducted in
accordance with the requirements of
MPRSA, the Ocean Dumping
Regulations, and other applicable
Federal environmental legislation.

This final rulemaking notice fills the
same role as the Record of Decision
required under regulations promulgated
by the Council on Environmental
Quiality for agencies subject to NEPA.

C. Site Designation

On October 27, 1994, EPA proposed
designation of this site for the
continueing disposal of dredged
materials from the greater Miami,
Florida vicinity. The public comment
period on this proposed action closed
on December 12, 1994. EPA received 1
letter regarding the proposed rule. The
letter—s comments are listed and
addressed below.

1. Dredged Material Evaluation

The commentor was concerned as to
whether EPA will evaluate the contents
of the dredged material for toxins and
make them public.

Response. The suitability of dredged
material for ocean disposal must be
verified by the COE and agreed to by
EPA prior to disposal. Verification will
be valid for 3 years from the time last
verified with the option of a 2-year
extension. Verification will involve: (1)
A case-specific evaluation against the
exclusion criteria (40 CFR 227.13(b)), (2)
A determination of the necessity for
bioassay (toxicity and bioaccumulation)
testing for non-excluded material based
on the potential for contamination of the
sediment since last tested, and (3)
Carrying out the testing and determining
that the non-excluded, tested material is
suitable for ocean disposal.

Documentation of verification will be
completed prior to use of the site.
Documentation for material suitability
for dredging events proposed for ocean
disposal more than 5 years since last
verified will be a new 103 evaluation
and public notice. Documentation for
material suitability for dredging events
proposed for ocean disposal less than 5
years but more than 3 years since last
verified will be an exchange of letters
between the COE and EPA.

Should EPA conclude that reasonable
potential exists for contamination to
have occurred, acceptable testing will be
completed prior to use of the site.
Testing procedures to be used will be
those delineated in the 1991 EPA/COE
Dredged Material Testing Manual and
1992 Regional Implementation Manual.
Only material determined to be suitable
through the verification process by the
COE and EPA will be placed at the
designated ocean disposal site.

Verification documentation will be
provided to the public in one of two
ways. For federal dredged material
disposal projects, verification
documentation will be provided to the
public by the COE through the NEPA
process, either in the form of an EIS or
an Environmental Assessment. The COE
also issues MPRSA permits to private
applicants for the transport of dredged
material intended for disposal. In this
case verification documentation will be
made available to the public by the COE
through the Public Notice process.

2. Sources of Dredged Material

The commentor was concerned as to
what regions the greater Miami, Florida
vicinity include and whether or not
other sources besides the Miami Harbor
Channel Project may use the site.

Response. The primary need for
designation of the Miami ODMDS was

for disposal of dredged material from
the Miami Harbor Channel and the
Federal Miami Harbor Deepening
Project.

However, other projects such as the
maintenance dredging of that portion of
the Atlantic Intracoastal Waterway
(AIWW) in the vicinity of Miami Harbor
and locally constructed channels within
an economic haul distance of the Miami
ODMDS can use the site provided the
material is suitable for ocean disposal.
Restrictions of use of the site to specific
projects has not been deemed necessary
at this time. If in the future, it is
determined that use of the site should
be restricted to a specific project,
appropriate changes will be made to the
Site Management and Monitoring Plan.

3. Period of Use

The commentor was concerned as to
why a closing date of the site had not
been determined.

Response. The period of use of the
Miami ODMDS has been designated as
continueing. Because the site is located
in deep water, no restrictions are
presently placed on disposal volumes.
Future disposal of unrestricted volumes
is dependent upon results from future
monitoring surveys. If future surveys
indicate that capacity of the site is being
reached or unacceptable adverse
environmental impacts are occurring,
then either the ODMDS Management
and Monitoring Plan will be modified or
use of the site will be modified or
discontinued.

4. Long-term Movement of Dredged
Material

The commentor was concerned about
movement of disposed dredged material
moving to more environmentally
sensitive areas in the event of an
extreme storm event.

Response. Long-term modeling efforts
were conducted to determine whether a
disposal mound is stable over long
periods of time. A 24-hour sustained
storm surge simulation showed that
essentially no material would be
transported as a result of the surge. A
second study investigated the potential
for moving material other than
uniformly graded, non-cohesive
sediments by calculating shear stress
values on the mound and in the
surrounding area. Under normal
environmental conditions, shear stress
values at the ODMDS are low, and little
movement is anticipated for either
cohesive or non-cohesive material.
During storm events, the shear stress
values increase by an order of
magnitude. However, the shear stress on
the dredged material disposal mound
increases by less than 2 dynes/cm?2
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above the shear stress of the
surrounding area. When subjected to
storms, material is anticipated to move
from the mound for short periods of
time but large dispersion of the mound
is not predicted. For the proposed
Miami ODMDS, simulations show that
local velocity fields are simply not
adequate to move material in 600 feet or
more of water. Both the short-term
disposal and long-term erosion
simulations of sediment transport as a
function of local velocity fields indicate
little possibility of affecting reefs as a
direct result of use of the disposal site.

In addition, should the results of the
monitoring surveys indicate that
continuing use of the site would lead to
unacceptable impacts, then either the
ODMDS Management and Monitoring
Plan will be modified to alleviate the
impacts, or the location or use of the
ODMDS would be modified.

5. Availability of Monitoring Results

The commentor asked if the
monitoring results of the site will be
made public.

Response. Monitoring results will be
available to the public upon request. As
discussed in the Final EIS, monitoring
data will be provided to the ODMDS
Site Management and Monitoring team
members for review. Data will be
provided to other interested parties
requesting such data to the extent
possible.

The site is located east of Miami,
Florida, the western boundary being 3.6
nautical miles (nmi) offshore. The
ODMDS occupies an area of about 1
square nautical mile (nmi2), in the
configuration of an approximate 1 nmi
by 1 nmi square. Water depths within
the area range from 130 to 240 meters
(427 to 785 feet). The coordinates of the
Miami site for designation are as
follows:

25°45'30" N 80°03'54" W;
25°45'30" N 80°02'50" W;
25°44'30" N 80°03'54" W; and
25°44'30" N 80°02'50" W.

Center coordinates are 25°45'00"" N and
80°03'22" W.

If at any time disposal operations at
the site cause unacceptable adverse
impacts, further use of the site will be
restricted or terminated.

D. Regulatory Requirements

Pursuant to the Ocean Dumping
Regulations, 40 CFR §228.5, five general
criteria are used in the selection and
approval for continuing use of ocean
disposal sites. Sites are selected so as to
minimize interference with other
marine activities, to prevent any
temporary perturbations associated with

the disposal from causing impacts
outside the disposal site, and to permit
effective monitoring to detect any
adverse impacts at an early stage. Where
feasible, locations off the Continental
Shelf and other sites that have been
historically used are to be chosen. The
site conforms to the five general criteria.

In addition to these general criteria in
§§228.5, 228.6 lists the 11 specific
criteria used in evaluating a proposed
disposal site to assure that the general
criteria are met. Application of these 11
criteria constitutes an environmental
assessment of the impact of disposal at
the site. The characteristics of the
proposed site are reviewed below in
terms of these 11 criteria (the EIS may
be consulted for additional
information).

1. Geographical Position, Depth of
Water, Bottom Topography, and
Distance From Coast (40 CFR
228.6(a)(1))

The boundary and center coordinates
of the site are given above. The western
boundary of the site is located about 3.6
nmi offshore of Miami, Florida. The site
is an approximate 1 nmi by 1 nmi
square configuration. Water depth in the
area ranges from 427 to 785 feet.

2. Location in Relation to Breeding,
Spawning, Nursery, Feeding, or Passage
Areas of Living Resources in Adult or
Juvenile Phases (40 CFR 228.6(a)(2))

Many of the area’s species spend their
adult lives in the offshore region, but are
estuary-dependent because their
juvenile stages use a low salinity
estuarine nursery region. Specific
migration routes are not known in the
Miami area. The site is not known to
include any major breeding or spawning
area, except for sea turtles which use the
entire beach area of eastern Florida as
nesting habitat. Due to the motility of
finfish, it is unlikely that disposal
activities will have any significant
impact on any of the species found in
the area.

3. Location in Relation to Beaches and
Other Amenity Areas (40 CFR
228.6(a)(3))

The western edge of the candidate site
is located 3.6 nautical miles from the
coast. Shore-related amenities include
Virginia Key, the Biscayne Bay Aquatic
Preserve, Biscayne National Park, and
the Bill Baggs Cape Florida State
Recreational Area. Currents in the
vicinity trend alongshore in a general
north-south orientation. It is not
expected that detectable quantities of
dredged material will be transported
onto beaches. Considering the distance
that the disposal site is offshore of beach

areas, dredged material disposal at the
site is not expected to have an effect on
the recreational uses of these beaches.
Modelling performed by the COE
indicates that disposed material will not
impact these areas.

4. Types and Quantities of Wastes
Proposed To Be Disposed of, and
Proposed Methods of Release, Including
Methods of Packing the Waste, if any (40
CFR 228(a)(4))

It is anticipated that the candidate site
will be used primarily for disposal of
maintenance material from the Port of
Miami. Maintenance dredging has only
occurred four times since 1957. Another
use of the site would be the Miami
Harbor Deepening Project. Estimated
volume for this project is expected to be
6 million cubic yards. For each future
dredging project, each disposal plan
must be evaluated on a case-by-case
basis to ensure that ocean disposal is the
best alternative and that the material
meets the Ocean Dumping Criteria in 40
CFR part 227.

5. Feasibility of Surveillance and
Monitoring (40 CFR 228.6(a)(5))

Due to the proximity of the site to
shore, surveillance will not be difficult.
Survey vessels, dredges or aircraft
overflights are feasible surveillance
methods. However, the depths at this
site make conventional ODMDS
monitoring techniques difficult to
utilize. An interagency Site
Management and Monitoring Team was
established to assist EPA in the
development and implementation of a
Site Monitoring Plan (SMMP) for the
Miami ODMDS. The SMMP has been
developed and was included as an
appendix in the Final EIS. This SMMP
establishes a sequence of monitoring
surveys to be undertaken to determine
any impacts resulting from disposal
activities. The SMMP may be modified
for cause by the responsible agencies.

6. Dispersal, Horizontal Transport and
Vertical Mixing Characteristics of the
Area Including Prevailing Current
Direction and Velocity, if any (40 CFR
228.6(a)(6))

Prevailing currents parallel the coast
and are generally oriented along a north-
south axis. Northerly flow
predominates. Mean surface currents
range from 62 to 95 cm/sec with
maximum velocities of about 150 cm/
sec. Current speeds are lower and
current reversals more common in near-
bottom waters. Mean velocities of 3.5
cm/sec and maximum velocities of 27
cm/sec have been reported for near-
bottom waters in the area. A pycnocline
occurs in site waters throughout the
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year at reported depths ranging from
about 60 feet in the summer to 325 feet
in the winter. A dredged material
dispersion study conducted by the COE
for both the short- and long-term fate of
material disposed at the site indicates
little possibility of disposed material
affecting near-shore reefs. Measures as
discussed in the Site Management and
Monitoring Plan will be instituted
during disposal operations to minimize
the possibility of material being
transported to the near-shore reefs.

7. Existence and Effects of Current and
Previous Discharges and Dumping in
the Area (Including Cumulative Effects)
(40 CFR 228.6(a)(7))

The ODMDS was used for the first
time in April 1990. Only 225,000 cubic
yards of maintenance material was
disposed in the ODMDS. In conjunction
with this use of the site, the Corps of
Engineers in cooperation with the
National Oceanic and Atmospheric
Administration (NOAA) monitored the
physical processes and the dispersive
characteristics of the dredged material
plume. Monitoring results indicated that
the material discharged, except for a low
concentration residual remaining within
the water column, reached the bottom
within the designated site boundaries.
During the monitoring, the resulting
plumes were observed to be transported
in a north to northeast direction. The
full monitoring report has been
included as part of the Final EIS. Effects
monitoring is discussed in the Site
Management and Monitoring Plan as
part of the Final EIS.

No other discharges or dumping
occurs in the site. The Miami-Dade
Central publicly owned treatment plant
outfall discharges approximately 1.2
nmiles west of the site. The effects from
this discharge are local and
predominately in a north-south
direction due to prevailing currents and
should not have any effect within the
site.

8. Interference With Shipping, Fishing,
Recreation, Mineral Extraction,
Desalination, Fish and Shellfish
Culture, Areas of Special Scientific
Importance and Other Legitimate Uses
of the Ocean (40 CFR 228.6(a)(8))

While shipping is heavy at the Port of
Miami, the infrequent use of this site
should not significantly disrupt either
commercial shipping or recreational
boating. Commercial and recreational
fishing activities are concentrated in
inshore and nearshore waters. No
mineral extraction, desalination, or
mariculture activities occur in the
immediate area. Scientific resources
present throughout this area are not

geographically limited to the Miami
ODMDS or nearby waters.

9. The Existing Water Quality and
Ecology of the Site as Determined by
Available Data or by Trend Assessment
or Baseline Surveys (40 CFR 228.6(a)(9))

Water quality at the ODMDS is
variable and is influenced by discharges
from inshore systems, frequent oceanic
intrusions, and periodic upwelling. The
disposal site lies on the continental
slope in an area traversed by the
western edge of the Florida Current. The
location of the western edge of the
current determines to a large extent
whether waters at the site are
predominantly coastal or oceanic.
Frequent intrusions or eddies of the
Florida Current transport oceanic waters
over the continental slope in the
ODMDS vicinity. Periodic upwelling/
downwelling events associated with
wind stress also influence waters in the
area.

No critical habitat or unique
ecological communities have been
identified at the candidate site. Buffer
zone protection has been applied to any
existing fish havens, artificial reef
communities, turtle nesting areas, and
onshore amenities in the general region
of the site.

10. Potentiality for the Development or
Recruitment of Nuisance Species in the
Disposal Site (40 CFR 228.6(a)(10))

The disposal of dredged materials
should not attract or promote the
development of nuisance species. No
nuisance species have been reported to
occur at previously utilized disposal
sites in the vicinity.

11. Existence at or in Close Proximity to
the Site of any Significant Natural or
Cultural Features of Historical
Importance (40 CFR 228.6(a)(11))

No known natural or cultural features
of historical importance occur at or in
close proximity to the site. No such
features were noted in a video survey of
the disposal area.

E. Site Management

Site management of the Miami
ODMDS is the responsibility of EPA as
well as the COE. The COE issues
permits to private applicants for ocean
disposal; however, EPA/Region 4
assumes overall responsibility for site
management.

The Site Management and Monitoring
Plan (SMMP) for the Miami ODMDS
was developed as a part of the process
of completing the EIS. The plan was
developed with the assistance of an
interagency Site Management and
Monitoring team. The Team will also

provide assistance during the
implementation of the plan. This plan
provides procedures for both site
management and for the monitoring of
effects of disposal activities. This SMMP
is intended to be flexible and may be
modified by the responsible agencies for
cause.

F. Final Action

The EIS concludes that the site may
appropriately be designated for use. The
site is compatible with the 11 specific
and 5 general criteria used for site
evaluation.

The designation of the Miami site as
an EPA-approved ODMDS is being
published as Final Rulemaking. Overall
management of this site is the
responsibility of the Regional
Administrator of EPA/Region 4.

It should be emphasized that, if an
ODMDS is designated, such a site
designation does not constitute EPA’s
approval of actual disposal of material
at sea. Before ocean disposal of dredged
material at the site may commence, the
COE must evaluate a permit application
according to EPA’s Ocean Dumping
Criteria. EPA has the right to disapprove
the actual disposal if it determines that
environmental concerns under MPRSA
have not been met.

The Miami ODMDS is not restricted
to disposal use by federal projects;
private applicants may also dispose
suitable dredged material at the ODMDS
once relevant regulations have been
satisfied. This site is restricted,
however, to suitable dredged material
from the greater Miami, Florida vicinity.

G. Regulatory Assessments

Under the Regulatory Flexibility Act,
EPA is required to perform a Regulatory
Flexibility Analysis for all rules that
may have a significant impact on a
substantial number of small entities.
EPA has determined that this action will
not have a significant impact on small
entities since the designation will only
have the effect of providing a disposal
option for dredged material.
Consequently, this Rule does not
necessitate preparation of a Regulatory
Flexibility Analysis.

Under Executive Order 12291, EPA
must judge whether a regulation is
“major” and therefore subject to the
requirement of a Regulatory Impact
Analysis. This action will not result in
an annual effect on the economy of $100
million or more or cause any of the
other effects which would result in its
being classified by the Executive Order
as a “‘major” rule. Consequently, this
Rule does not necessitate preparation of
a Regulatory Impact Analysis.
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This Final Rule does not contain any
information collection requirements
subject to Office Management and
Budget review under the Paperwork
Reduction Act of 1980, 44 U.S.C. 3501
et seq.

List of Subjects in 40 CFR Part 228

Water Pollution Control.
Dated: November 2, 1995.

Patrick M. Tobin,
Acting Regional Administrator.

In consideration of the foregoing, 40
CFR Chap. I, Subchapter H is amended
as set forth below.

PART 228—[AMENDED]

1. The authority citation for part 228
continues to read as follows:

Authority: 33 U.S.C. Sections 1412 and
1418.

2. Section 228.14 is amended by
removing paragraph (h)(6).

3. Section 228.15 is amended by
adding paragraph (h)(19) to read as
follows:

§228.15 Dumping sites designated on a
final basis
* * * * *

(h) * * *

(19) Miami, Florida; Ocean Dredged
Material Disposal Site.

(i) Location:
25°45'30" N 80°03'54" W;
25°45'30" N 80°02'50" W;
25°44'30" N 80°03'54" W;
25°44'30" N 80°02'50" W.

Center coordinates are 25°45'00"" N and
80°03'22" W.
(ii) Size: Approximately 1 square
nautical mile.

(iii) Depth: Ranges from 130 to 240
meters.

(iv) Primary use: Dredged material.
(v) Period of use: Continuing use.

(vi) Restriction: Disposal shall be
limited to suitable dredged material

from the greater Miami, Florida vicinity.

Disposal shall comply with conditions
set forth in the most recent approved
Site Management and Monitoring Plan.
* * * * *

[FR Doc. 96-1709 Filed 1-29-96; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 575
[Docket No. 92-65; Notice 3]
RIN 2127-AE61

Consumer Information Regulations;
Vehicle Stopping Distance

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.
ACTION: Response to petition for
reconsideration.

SUMMARY: In response to a petition for
reconsideration submitted by Advocates
for Highway and Auto Safety, this
document reaffirms NHTSA'’s decision
to rescind the requirement that motor
vehicle manufacturers provide
consumers with information about
vehicle stopping distance. The agency is
taking this action because the
information provided pursuant to that
requirement did not permit consumers
to distinguish between many of the new
vehicles and was not used by consumers
in their vehicle purchasing decisions.
Further, upgrading the requirement
would be unduly burdensome on
manufacturers and could actually be
counterproductive since it might
mislead consumers about the ability of
their vehicles to stop under varied
circumstances.

FOR FURTHER INFORMATION CONTACT:

For non-legal issues: Ms. Henrietta
Spinner, NPS-21, Office of Market
Incentives, National Highway Traffic
Safety Administration, 400 Seventh
Street SW., Washington, DC 20590
(202-366-4802).

For legal issues: Mr. Marvin L. Shaw,
NCC-20, Rulemaking Division, Office of
Chief Counsel, National Highway Traffic
Safety Administration, 400 Seventh
Street SW., Washington, DC 20590
(202-366-2992).

SUPPLEMENTARY INFORMATION:
l. June 1995 Final Rule

On June 26, 1995, the National
Highway Traffic Safety Administration
(NHTSA) published a final rule that
rescinded the stopping distance
information requirements in §575.101
of Title 49 of the Code of Federal
Regulations (60 FR 32918). The agency
explained that it reached this decision
after concluding that the stopping
distance requirement was not resulting
in the provision of meaningful
information to consumers about the

differences between vehicle models in
stopping distance and that an upgraded
requirement to mandate model specific
stopping distance information would
have been costly and might not have
provided significant safety benefits. The
agency stated that mandating model
specific stopping distance information
might not reveal sufficiently large
differences between vehicles in
stopping distance to affect vehicle
purchasing decisions. Further, such
information might mislead some vehicle
owners about their vehicle’s braking
ability under varied circumstances. The
stopping distance measurements reflect
the ability of a vehicle to stop only
under optimum conditions of vehicle
loading, tire-to-road peak friction
coefficient, environment, and driver
braking skills.

In considering whether to rescind
§575.101, NHTSA analyzed several
alternatives to rescission, including the
alternative of requiring manufacturers to
provide model-specific stopping
information. NHTSA concluded that
generating such stopping distance
information would be unduly
burdensome for manufacturers to
obtain, based on its assessment of the
costs of such a program and the small
safety benefits, if any, that might result.

NHTSA also explained its decision
not to adopt more stringent
requirements for stopping distance
information because it did not appear
that consumers would use the
information in making their vehicle
purchasing decisions. The agency stated
that consumers typically consider and
value such attributes as reliability,
styling, price, reputation, roominess,
and safety. While stopping distance
relates to safety, NHTSA believed that
the upgraded information would not
impact purchasing decisions because
precise stopping distance information
would not yield differences sufficiently
large to make stopping distance a factor
in consumers’ selections among similar
vehicle models.

NHTSA stated that it remained
committed to ensuring that consumers
received appropriate safety information
and noted that the agency is working
with the National Academy of Sciences
(NAS) to review and possibly expand
the agency’s consumer information
efforts. According to the House
Appropriations Committee report
addressing the NAS study:

The study should focus on the validity of
current programs, public and private, in
providing accurate information to consumers
on the real-world safety of vehicles, the
possibility of improving the system in a cost
effective and realistic manner, and the best
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methods of providing useful information to
consumers.

This study is expected to be
completed by the statutory due date of
March 31, 1996, for the submission of a
final report on the NAS findings to the
House and Senate Appropriations
Committees. NHTSA stated that it will
review the NAS study for insights into
whether there is an effective means to
provide consumers with information
about vehicle stopping ability. NHTSA
nevertheless concluded that since
commenters agreed that the previously
required information is not meaningful
or helpful to consumers, no purpose is
served by retaining section 575.101.

I1. Petition for Reconsideration

On July 25, 1995, Advocates for
Highway and Auto Safety (Advocates)
petitioned NHTSA to reconsider its
decision to rescind the vehicle stopping
distance consumer information
regulation. Advocates stated that
NHTSA'’s decision to rescind this
regulation is “ill-timed and
inappropriate.” That organization
requested the agency to reconsider its
decision to rescind the regulation, given
the previously mentioned NAS study of
consumer information programs. It

stated that the agency should not have
rescinded this regulation until after the
NAS study is completed.

I1l. NHTSA'’s Decision

After reviewing Advocates’ petition,
NHTSA continues to believe that its
decision to rescind the vehicle stopping
distance consumer information
requirement was appropriate. The
information provided pursuant to that
requirement did not permit consumers
to distinguish among many of the new
vehicles and was not used by consumers
in their vehicle purchasing decisions.

The agency disagrees with the
petitioner that it should have waited to
rescind the stopping distance
requirements until completion of the
NAS study on consumer information.
That study will not address the
rescinded requirements and thus will
not yield any information or
conclusions bearing on the merits of the
agency’s rescission decision. Further,
the agency believes that no useful
purpose would be served by reinstating
the requirement until the NAS study is
completed and the agency has a chance
to analyze the findings and
recommendations.

If the NAS study suggests an approach
that would make the stopping distance

information meaningful and helpful to
consumers at reasonable cost, the
agency would propose adopting such an
approach. However, NHTSA notes that
it is unlikely that the NAS study will
emphasize vehicle stopping distance as
a significant consumer information
concern. Standard Numbers 105 and
135 regulate the stopping performance
of light vehicles, thereby ensuring that
these vehicles have safe braking
performance. Further, NHTSA
continues to believe that, in making
their purchasing decisions, consumers
will typically not be concerned with
stopping performance.

Based on the above considerations,
NHTSA again concludes that the
previously required stopping distance
information is not useful. The agency
therefore has decided to reaffirm its
decision to rescind its requirement for
that information.

Authority: 49 U.S.C. 322, 30111, 30115,
30117, and 30166; delegation of authority at
49 CFR 1.50.

Issued on: January 24, 1996.
Ricardo Martinez,
Administrator.
[FR Doc. 96-1653 Filed 1-29-96; 8:45 am]
BILLING CODE 4910-59-P
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NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 170 and 171
RIN 3150-AF39

Revision of Fee Schedules; 100% Fee
Recovery, FY 1996

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is proposing to
amend the licensing, inspection, and
annual fees charged to its applicants
and licensees. The proposed
amendments are necessary to
implement the Omnibus Budget
Reconciliation Act of 1990 (OBRA-90),
which mandates that the NRC recover
approximately 100 percent of its budget
authority in Fiscal Year (FY) 1996 less
amounts appropriated from the Nuclear
Waste Fund (NWF). The amount to be
recovered for FY 1996 is approximately
$462.3 million.

DATES: The comment period expires
February 29, 1996. Comments received
after this date will be considered if it is
practical to do so, but the NRC is able
to ensure only that comments received
on or before this date will be
considered. Because OBRA-90 requires
that NRC collect the FY 1996 fees by
September 30, 1996, requests for
extensions of the comment period will
not be granted.

ADDRESSES: Mail written comments to:
Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, ATTN: Docketing and Service
Branch. Hand deliver comments to:
11555 Rockville Pike, Rockville,
Maryland 20852, between 7:30 am and
4:15 pm Federal workdays. (Telephone
301-415-1678). Copies of comments
received may be examined at the NRC
Public Document Room at 2120 L Street
NW. (Lower Level), Washington, DC
20555-0001. For information on
submitting comments electronically, see

the discussion under Electronic Access
in the Supplementary Information
Section.

The agency workpapers that support
these proposed changes to 10 CFR parts
170 and 171 may be examined at the
NRC Public Document Room at 2120 L
Street NW. (Lower Level), Washington,
DC 20555-0001.

FOR FURTHER INFORMATION CONTACT: C.

James Holloway, Jr., Office of the

Controller, U.S. Nuclear Regulatory

Commission, Washington, DC 20555—

0001, Telephone 301-415-6213.

SUPPLEMENTARY INFORMATION:

I. Background.

Il. Proposed Action.

I1l. Section-by-Section Analysis.

IV. Electronic Access.

V. Environmental Impact: Categorical
Exclusion.

VI. Paperwork Reduction Act Statement.

VII. Regulatory Analysis.

VIII. Regulatory Flexibility Analysis.

IX. Backfit Analysis.

I. Background

Pub. L. 101-508, the Omnibus Budget
Reconciliation Act of 1990 (OBRA-90),
enacted November 5, 1990, requires that
the NRC recover approximately 100
percent of its budget authority, less the
amount appropriated from the
Department of Energy (DOE)
administered NWF, for FYs 1991
through 1995 by assessing fees. OBRA—
90 was amended in 1993 to extend the
NRC'’s 100 percent fee recovery
requirement through FY 1998.

The NRC assesses two types of fees to
recover its budget authority. First,
license and inspection fees, established
in 10 CFR part 170 under the authority
of the Independent Offices
Appropriation Act (I0OAA), 31 U.S.C.
9701, recover the NRC'’s costs of
providing individually identifiable
services to specific applicants and
licensees. Examples of the services
provided by the NRC for which these
fees are assessed are the review of
applications for the issuance of new
licenses, approvals or renewals, and
amendments to licenses or approvals.
Second, annual fees, established in 10
CFR part 171 under the authority of
OBRA-90, recover generic and other
regulatory costs not recovered through
10 CFR part 170 fees.

On June 20, 1995 (60 FR 32218), the
NRC published its final rule establishing
the licensing, inspection, and annual

fees necessary for the NRC to recover
approximately 100 percent of its budget
authority for FY 1995, less the
appropriation received from the Nuclear
Waste Fund.

The NRC stated in the FY 1995 final
rule that in an effort to stabilize annual
fees, beginning in FY 1996 the NRC
would adjust the annual fees by the
percentage change (plus or minus) in
NRC'’s total budget authority unless
there was a substantial change in the
total NRC budget authority or the
magnitude of the budget allocated to a
specific class of licensees, in which case
the annual fee base would be
recalculated (60 FR 32225, June 20,
1995). The NRC also stated that the
percentage change would be adjusted
based on changes in the 10 CFR part 170
fees and other receipts as well as on the
number of licensees paying fees.

I1. Proposed Action

The NRC is proposing to amend its
licensing, inspection, and annual fees to
recover approximately 100 percent of its
FY 1996 budget authority, including the
budget authority for its Office of the
Inspector General, less the
appropriations received from the NWF.
For FY 1996, the NRC’s budget authority
is $473.3 million, of which
approximately $11.0 million has been
appropriated from the NWF. Therefore,
OBRA-90 requires that the NRC collect
approximately $462.3 million in FY
1996 through 10 CFR part 170 licensing
and inspection fees and 10 CFR part 171
annual fees. This amount to be
recovered for FY 1996 is about $41.3
million less than the total amount to be
recovered for FY 1995 and $50.7 million
less when compared to the amount to be
recovered for FY 1994. The NRC
estimates that approximately $120.3
million will be recovered in FY 1996
from fees assessed under 10 CFR part
170 and other offsetting receipts. The
remaining $342 million will be
recovered through the 10 CFR part 171
annual fees established for FY 1996.

As a result of the reduced amount to
be recovered for FY 1996 and the
proposed changes outlined in this
section, the FY 1996 annual fees for all
licensees have been reduced by about 6
percent compared to the annual fees
assessed for FY 1995. The following
examples illustrate changes in annual
fees.
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FY 1995 an- FY 1996 an-
nual fee nual fee
Class of licensees:
oY Tl = LT Tox (o) £SO $2,936,000 $2,747,000
Nonpower Reactors .........cccccoeevvveeennn. 56,500 52,900
High Enriched Uranium Fuel Facility .. 2,569,000 2,404,000
Low Enriched Uranium Fuel Facility ... 1,261,000 1,180,000
UFe Conversion Facility 639,200 598,100
UFANIUM MIlIS .ot a et b e h et e e h e e bt e eh e e bt ea bt e b e e e ab e e nbe e nab e e be e e b e e nbeeenns 60,900 57,000
Typical materials licensees:
L= T [0 To = 1] 1T S SURRPTSRS 13,900 13,000
Well Loggers ..... 8,100 7,500
Gauge Users ............... 1,700 1,600
Broad Scope Medical 23,200 21,700

The NRC is also proposing to
continue its streamlining of the fee
structure and process for materials
licenses which began in FY 1995 and
make other changes as discussed in
Sections A and B. Among the changes
would be a change in the billing date for
the annual fees imposed on many
materials licensees.

As in FYs 1991-1995, the fees will
become effective 30 days after
publication of the final rule in the
Federal Register. The NRC would send
a bill for the amount of the annual fee
upon publication of the FY 1996 final
rule to the licensee or certificate,
registration or approval holder not
subject to quarterly billing (those
licensees who pay annual fees of less
than $100,000) and whose anniversary
date (the first day of the month in which
the original license was issued) is before
the effective date of the final FY 1996
rule. For these licensees, payment
would be due on the effective date of
the FY 1996 rule. Those materials
licensees whose license anniversary
date during FY 1996 falls after the
effective date of the final FY 1996 rule
would be billed during the anniversary
month of the license and payment
would be due 30 days after the initial
invoice is issued.

If the NRC decides not to pursue some
or all of these changes, based on the
public comments, the respective current
fee policies would continue in effect for
FY 1996. Comments are also requested
on whether the NRC should continue
current fee policies in lieu of the
changes in this proposed rule.

A. Amendments to 10 CFR Part 170:
Fees for Facilities, Materials, Import and
Export Licenses, and Other Regulatory
Services

The NRC proposes four amendments
to 10 CFR part 170. First, the NRC
proposes that the two professional
hourly rates established in FY 1995 in
§170.20 be revised based on the FY
1996 budget. These proposed rates
would be based on the FY 1996 direct

FTEs and that portion of the FY 1996
budget that either does not constitute
direct program support (contractual
services costs) or is not recovered
through the appropriation from the
NWE. These rates are used to determine
the part 170 fees. The NRC is proposing
to establish a rate of $128 per hour
($223,314 per direct FTE) for the reactor
program. This rate is applicable to all
activities whose fees are based on full
cost under §170.21 of the fee
regulations. A second rate of $120 per
hour ($209,057 per direct FTE) is
proposed for the nuclear materials and
nuclear waste program. This rate is
applicable to all materials activities
whose fees are based on full cost under
§170.31 of the fee regulations.

The two rates continue to be based on
cost center concepts adopted in FY 1995
(60 FR 32225, June 20, 1995) and used
for NRC budgeting purposes. In
implementing cost center concepts, all
budgeted resources are assigned to cost
centers to the extent they can be
separately distinguished. These costs
include all salaries and benefits,
contract support, and travel that support
each cost center activity.

Second, the NRC proposes that the
current part 170 licensing and
inspection fees in §§170.21 and 170.31
for applicants and licensees be adjusted
to reflect the changes in the revised
hourly rates.

Third, to continue FY 1995 initiatives
for streamlining its fee program and
improving the predictability of fees, the
NRC is proposing to eliminate certain
materials “‘flat”” renewal fees in §170.31
and to amend §170.12 accordingly. This
proposed action is also consistent with
NRC’s recent Business Process
Reengineering initiative to extend the
duration of certain materials licenses.
The NRC published a proposed rule in
the Federal Register for comment on
September 8, 1995 (60 FR 46784)
explaining this initiative. In the
September 8, 1995, proposed rule,
certain materials licenses would be
extended for five years beyond their

expiration date. Additionally, comments
were requested on the general topic of
the appropriate duration of licenses. A
final rule was published in the Federal
Register on January 16, 1996 (61 FR
1109).

The proposed elimination of 10 CFR
part 170 materials “flat” renewal fees
continues to recognize that the NRC’s
“regulatory service” provided to
licensees, as referred to in OBRA-90, is
comprised of the total regulatory
activities that the NRC determines are
needed to regulate a class of licensees.
These regulatory activities include not
only renewals but also inspections,
research, rulemaking, orders,
enforcement actions, responses to
allegations, incident investigations, and
other activities necessary to regulate
classes of licensees. This proposed
action does not result in any net fee
increases for affected licensees and
would provide those licensees with
greater fee predictability, a frequent
licensee request in comments on past
fee rules. The materials annual fees,
which include the cost for any renewals,
would become effective for FY 1996.
Materials licensees who paid a “‘flat”” 10
CFR part 170 renewal fee for renewal
applications filed in FY 1996 would
receive a refund for those payments, as
appropriate.

Fourth, the language in § 170.31,
Category 15, relating to export and
import licenses, would be amended to
clarify that export and import of
materials includes the export and
import of radioactive waste. The NRC
amended 10 CFR part 110 effective
August 21, 1995 (60 FR 37556, July 21,
1995), to require specific licenses for the
export or import of radioactive waste.

In summary, the NRC is proposing to
(1) Revise the two 10 CFR part 170
hourly rates; (2) revise the licensing fees
assessed under 10 CFR part 170 to
reflect the cost to the agency of
providing the service; (3) eliminate the
materials “flat” renewal fees in §170.31
and amend §170.12 accordingly; and (4)
amend Category 15 in §170.31 to make
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clear that fees would be assessed for
licenses authorizing the export or
import of radioactive waste.

B. Amendments to 10 CFR Part 171:
Annual Fees for Reactor Operating
Licenses, and Fuel Cycle Licenses and
Materials Licenses, Including Holders of
Certificates of Compliance,
Registrations, and Quality Assurance
Program Approvals and Government
Agencies Licensed by NRC

The NRC proposes three amendments
to 10 CFR part 171. First, the NRC
proposes to amend §8171.15 and 171.16
to revise the annual fees for FY 1996 to
recover approximately 100 percent of
the FY 1996 budget authority, less fees
collected under 10 CFR part 170 and
funds appropriated from the NWF.

In the FY 1995 final rule, the NRC
stated that it would stabilize annual fees
as follows. Beginning in FY 1996, the
NRC would adjust the annual fees only
by the percentage change (plus or
minus) in NRC’s total budget authority
unless there was a substantial change in
the total NRC budget authority or the
magnitude of the budget allocated to a
specific class of licensees. If either case
occurred, the annual fee base would be
recalculated (60 FR 32225, June 20,
1995). The NRC also indicated that the
percentage change would be adjusted
based on changes in the 10 CFR part 170
fees and other receipts as well as on the
number of licensees paying the fees. The
NRC does not believe the changes to the
FY 1996 budget compared to the FY
1995 budget warrant establishing new
baseline fees for FY 1996. Therefore, the
NRC is proposing that the FY 1996
annual fees for all licensees be reduced
by 6.4 percent. The 6.4 percent
reduction is based on the changes in the
budget to be recovered from fees, the
amount of the budget recovered for 10
CFR part 170 fees and other offsetting
receipts, and changes in the number of
licensees paying annual fees. Table |
shows the total budget and fee amounts
for FY 1995 and FY 1996.

TABLE |.—CALCULATION OF THE PER-
CENTAGE CHANGE TO THE FY 1995
ANNUAL FEES

[Dollars in millions]

FY95 FY96
Total budget .........c.c...... $525.6 | $473.3
Less NWF ......ccoeene —-22.0 -11.0
Total fee base .... 503.6 462.3
Less part 170 fees and
other receipts ............ 141.1 120.3
Total annual fee
amount ........... 362.5 342.0

As shown in Table I, the total amount
to be recovered from annual fees in FY
1996 is $20.5M ($342.0-$362.5) or 5.7
percent less than the amount that was
to be recovered from annual fees in FY
1995. This difference is the net change
resulting from a reduction in the budget
and a reduction in the expected
collection from 10 CFR part 170 fees
and other offsetting receipts. The NRC
notes that the reduction in 10 CFR part
170 fees for FY 1996 results primarily
from the fact that NRC had a one-time
collection of five quarters of 10 CFR part
170 fees in FY 1995 as a result of
changes in our billing practices which
permits us to bill for services shortly
after they are rendered.

In addition to changes in the budget
and 10 CFR part 170 fees and other
receipts, the number of licensees to pay
fees in FY 1996 changed compared to
FY 1995. Also, the amount of the small
entity surcharge (difference between
annual fee and small entity fee)
decreased as the annual fees decreased.
The changes in the number of licensees
in the various classes plus the reduction
in the small entity surcharge result in an
additional decrease in the annual fee
per licensee of 0.7 percent. Thus the
total change in the annual fees for FY
1996 compared to FY 1995 is a decrease
of 6.4 percent (5.7 percent plus 0.7
percent).

Second, Footnote 1 of 10 CFR
171.16(d) would be amended to provide
for a waiver of annual fees for FY 1996
for those materials licensees, and
holders of certificates, registrations, and
approvals who either filed for
termination of their licenses or
approvals or filed for possession only/
storage licenses before October 1, 1995,
and permanently ceased licensed
activities entirely by September 30,
1995. All other licensees and approval
holders who held a license or approval
on October 1, 1995, are subject to FY
1996 annual fees. This change is being
made in recognition of the fact that
since the final FY 1995 rule was
published in June 1995, some licensees
have filed requests for termination of
their licenses or certificates with the
NRC. Other licensees have either called
or written to the NRC since the FY 1995
final rule became effective requesting
further clarification and information
concerning the annual fees assessed.
The NRC is responding to these requests
as quickly as possible. However, the
NRC was unable to respond and take
action on all such requests before the
end of the fiscal year on September 30,
1995. Similar situations existed after the
FY 1991-1994 rules were published,
and in those cases, the NRC provided an
exemption from the requirement that

the annual fee is waived only when a
license is terminated before October 1 of
each fiscal year.

Third, beginning in FY 1996, the NRC
proposes to assess §171.16(d) annual
fees, for those materials licenses whose
annual fees are less than $100,000,
based on the anniversary of the date the
license was originally issued.
Accordingly, a new section would be
added to §171.19. For example, if the
original license was issued on June 17,
then the anniversary date of that
materials license, for annual fee
purposes, would be June 1 and the
licensee would be billed in June of each
year for the annual fees in effect on the
anniversary date (the first day of the
month that the original license was
issued) of the license. For FY 1996,
those affected materials licenses with a
license anniversary date between
October 1, 1995, and the effective date
of the final FY 1996 fee rule would be
billed upon publication of the final rule
in the Federal Register and annually
thereafter during the anniversary month
of the license. Those affected materials
licenses whose license anniversary date
is on or after the effective date of the
final FY 1996 fee rule would be billed
during the anniversary month of the
license and annually thereafter based on
the annual fee in effect at the time of
billing. The specific license categories of
materials licensees affected by this
proposed change are listed in
§171.19(d) of this proposed rule.

Billing certain materials licensees on
the anniversary date of the license
would allow the NRC to make the
billing process more efficient by
distributing the billing and collection of
annual fee invoices over the entire year.
The current practice is to bill over 6,000
materials licenses simultaneously
during the fiscal year. Section 171.19
would also be amended to credit
quarterly partial annual fee payments
for FY 1996 already made by certain
licensees in FY 1996 either toward their
total annual fee to be assessed, or to
make refunds, if necessary. Materials
licensees who paid a “flat” 10 CFR part
170 renewal fee for renewal applications
filed in FY 1996 would receive a refund
for those payments, as appropriate.

The proposed amendments to 10 CFR
part 171 do not change the underlying
basis for 10 CFR part 171; that is,
charging a class of licensees for NRC
costs attributable to that class of
licensees. The proposed changes are
consistent with the NRC’s FY 1995 final
rule indicating that, for the period FY
1996-1999, the annual fees would be
adjusted by the percentage change (plus
or minus) to the NRC’s budget authority
adjusted for NRC offsetting receipts and
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the number of licensees paying annual
fees.

I11. Section-by-Section Analysis

The following analysis of those
sections that would be amended by this
proposed rule provides additional
explanatory information. All references
are to Title 10, Chapter I, U.S. Code of
Federal Regulations.

Part 170

Section 170.12 Payment of fees

This section would be amended to
conform to the streamlining changes
being proposed by the NRC. Section
170.12(a), which describes application
fees, would be amended to recognize
that the NRC would not issue a new
license or amendment prior to receipt of
the prescribed fee. Section 170.12(d),
which describes renewal fees, would be
amended to recognize that materials
“flat” renewal fees would be eliminated.
Section 170.12(g), which discusses
inspection fees, would be amended to
recognize that materials ““flat”
inspection fees were eliminated in the

FY 1995 final rule (60 FR 32218, June
20, 1995).

Section 170.20 Average cost per
professional staff hour

This section would be amended to
establish two professional staff-hour
rates based on FY 1996 budgeted costs—
one for the reactor program and one for
the nuclear material and nuclear waste
program. Accordingly, the NRC reactor
direct staff-hour rate for FY 1996 for all
activities whose fees are based on full
cost under §170.21 would be $128 per
hour, or $223,314 per direct FTE. The
NRC nuclear material and nuclear waste
direct staff-hour rate for all materials
activities whose fees are based on full
cost under §170.31 would be $120 per
hour, or $209,057 per direct FTE. The
rates are based on the FY 1996 direct
FTEs and NRC budgeted costs that are
not recovered through the appropriation
from the NWF. The NRC has continued
the use of cost center concepts
established in FY 1995 in allocating
certain costs to the reactor and materials
programs in order to more closely align

budgeted costs with specific classes of
licensees. The method used to
determine the two professional hourly
rates is as follows:

1. Direct program FTE levels are
identified for both the reactor program
and the nuclear material and waste
program.

2. Direct contract support, which is
the use of contract or other services in
support of the line organization’s direct
program, is excluded from the
calculation of the hourly rate because
the costs for direct contract support are
charged directly through the various
categories of fees.

3. All other direct program costs (i.e.,
Salaries and Benefits, Travel) represent
“in-house” costs and are to be allocated
by dividing them uniformly by the total
number of direct FTEs for the program.
In addition, salaries and benefits plus
contracts for general and administrative
support are allocated to each program
based on that program’s salaries and
benefits. This method results in the
following costs, to be included in the
hourly rates.

TABLE II.—FY 1996 BUDGET AUTHORITY TO BE INCLUDED IN HOURLY RATES

[Dollars in millions]

Reactor Materials
program program
Salary and benefits:
[ oTo [ - o o PSP $149.6 $46.3
Allocated agency management and SUPPOIT .......uveiiuieeiiiereeiieeestteeesaeeeessaeeesssaeesssseessssseesssseseasssssesssseesssseeesnnes 40.9 12.7
LT o] o] =SSR 190.5 59.0
General and administrative support (G&A):
Program travel and Other SUPPOIT ..ottt ettt sb ettt n e b e eans 11.7 3.2
Allocated agency management and SUPPOIT .........iiiiieii it rieee ettt e ettt et eeste e e e abreeessbeeeasaeeeeabeeeeabeeeaanneeeaane 69.5 215
SUDTOTAL ...t e e e e 81.2 24.7
LESS OffSEHING FECEIPLS ..uteiieiiiii ettt b e bt a et e e h e e bt e s b bt ettt ea bt e ke e e et e e s be e et e ebe e e b e e nbeeenns B
Total budget included iN NOUITY FALE ........eiiiiiiiiiei e 271.6 83.7
Program direct FTEs 1,216.2 400.5
Rate per direct FTE 223,314 209,057
ProfeSSioNal NOUFTY FALE ........oiiiiiiiiiee ettt et e e ke e e e et b e e e st e e e e smbe e e e abee e e abe e e e anbneeesnreeeanne 128 120

Dividing the $271.6 million budget for
the reactor program by the number of
reactor program direct FTEs (1216.2)
results in a rate for the reactor program
of $223,314 per FTE for FY 1996.
Dividing the $83.7 million budget for
the nuclear materials and nuclear waste
program by the number of program
direct FTEs (400.5) results in a rate of
$209,057 per FTE for FY 1996. The
Direct FTE Hourly Rate for the reactor
program is $128 per hour (rounded to
the nearest whole dollar). This rate is
calculated by dividing the cost per
direct FTE ($223,314) by the number of
productive hours in one year (1744
hours) as indicated in OMB Circular A—

76, “‘Performance of Commercial
Activities.” The Direct FTE Hourly Rate
for the materials program is $120 per
hour (rounded to the nearest whole
dollar). This rate is calculated by
dividing the cost per direct FTE
($209,057) by the number of productive
hours in one year (1744 hours). The
method used to calculate the FY 1996
hourly rate is the same as the method
used in the FY 1995 rule. The FY 1996
rate is slightly higher than the FY 1995
rate due in part to the increase is the
Federal pay raise given to all Federal
employees in January 1995.

Section 170.21 Schedule of Fees for
Production and Utilization Facilities,
Review of Standard Reference Design
Approvals, Special Projects, Inspections
and Import and Export Licenses

The NRC is proposing to revise the
licensing and inspection fees in this
section, which are based on full-cost
recovery, to reflect FY 1996 budgeted
costs and to recover costs incurred by
the NRC in providing licensing and
inspection services to identifiable
recipients. The fees assessed for services
provided under the schedule are based
on the professional hourly rate, as
shown in §170.20, for the reactor
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program and any direct program support
(contractual services) costs expended by
the NRC. Any professional hours
expended on or after the effective date
of the final rule will be assessed at the
FY 1996 hourly rate for the reactor
program, as shown in §170.20.
Although the average amounts of time
needed to review import and export
licensing applications have not
changed, the fees in §170.21, facility
Category K, have increased from FY
1995 as a result of the increase in the
hourly rate.

For those applications currently on
file and pending completion, footnote 2
of §170.21 would be revised to provide
that professional hours expended up to
the effective date of the final rule will
be assessed at the professional rates in
effect at the time the service was
rendered. For topical report applications
currently on file that are still pending
completion of the review, and for which
review costs have reached the
applicable fee ceiling established by the
July 2, 1990 rule, the costs incurred after
any applicable ceiling was reached
through August 8, 1991, will not be
billed to the applicant. Any professional
hours expended for the review of topical
report applications, amendments,
revisions, or supplements to a topical
report on or after August 9, 1991, are
assessed at the applicable rate
established by § 170.20.

Section 170.31 Schedule of Fees for
Materials Licenses and Other Regulatory
Services, Including Inspections and
Import and Export Licenses

The licensing and inspection fees in
this section, which are based on full-
cost recovery, would be modified to
recover the FY 1996 costs incurred by
the NRC in providing licensing and
inspection services to identifiable
recipients. The fees assessed for services
provided under the schedule would be
based on both the professional hourly
rate as shown in §170.20 for the
materials program and any direct
program support (contractual services)
costs expended by the NRC. Licensing
fees based on the average time to review
an application (“‘flat” fees) would be
adjusted to reflect the increase in the
professional hourly rate from $116 per
hour in FY 1995 to $120 per hour in FY
1996. The “flat” renewal fees for certain
materials licenses in §170.31 would be
eliminated and combined with the
materials annual fees in § 171.16(d).

The amounts of the licensing “flat”
fees were rounded off so that the
amounts would be de minimis and the
resulting flat fee would be convenient to
the user. Fees that are greater than
$1,000 are rounded to the nearest $100.

Fees under $1,000 are rounded to the
nearest $10.

Fee Category 15, covering the fees for
export and import licenses, would be
amended to include clarifying language
that export and import of materials
includes the export and import of
radioactive waste. The NRC amended 10
CFR part 110 on July 21, 1995 (60 FR
37556), to require specific licenses for
the export and import of radioactive
waste. The final rule became effective
August 21, 1995.

The proposed licensing “‘flat” fees are
applicable to fee categories 1.C and 1.D;
2.B and 2.C; 3.A through 3.P; 4.B
through 9.D, 10.B, 15.A through 15.E
and 16. Applications filed on or after
the effective date of the final rule would
be subject to the revised fees in this
proposed rule. Although the average
amounts of time needed to review
licensing applications have not
changed, the “flat” fees in § 170.31 have
increased from FY 1995 as a result of
the increase in the hourly rate.

For those licensing, inspection, and
review fees that are based on full-cost
recovery (cost for professional staff
hours plus any contractual services), the
materials program hourly rate of $120,
as shown in §170.20, would apply to
those professional staff hours expended
on or after the effective date of the final
rule.

Part 171

Section 171.15 Annual Fee: Reactor
Operating Licenses

The annual fees in this section would
be revised as described below.
Paragraph (d) would be removed and
reserved and paragraphs (a), (b), (c), and
(e) would be revised to comply with the
requirement of OBRA-90 that the NRC
recover approximately 100 percent of its
budget for FY 1996.

Paragraph (b) would be revised in its
entirety to establish the FY 1996 annual
fee for operating power reactors and to
change fiscal year references from FY
1995 to FY 1996. The fees would be
established by reducing FY 1995 annual
fees (prior to rounding) by 6.4 percent.
The activities comprising the base FY
1995 annual fee and the FY 1995
additional charge (surcharge) are listed
in paragraphs (b) and (c) and continue
to be shown for convenience purposes.
Paragraphs (c)(1) would be revised in its
entirety and (c)(2) would be removed
and reserved.

With respect to Big Rock Point, a
smaller, older reactor, the NRC proposes
to grant a partial exemption from the FY
1996 annual fees similar to FY 1995
based on a request filed with the NRC
in accordance with §171.11.

Each operating power reactor, except
Big Rock Point, would pay an annual fee
of $2,747,000 in FY 1996.

Paragraph (d) would be removed and
reserved.

Paragraph (e) would be revised to
show the amount of the FY 1996 annual
fee for nonpower (test and research)
reactors. In FY 1996, the fee is 6.4
percent below the FY 1995 level. The
Energy Policy Act of 1992 established
an exemption for certain Federally-
owned research reactors that are used
primarily for educational training and
academic research purposes, where the
design of the reactor satisfies certain
technical specifications set forth in the
legislation. Consistent with this
legislative requirement, the NRC granted
an exemption from annual fees for FY
1992 and FY 1993 to the Veterans
Administration Medical Center in
Omaha, Nebraska, the U.S. Geological
Survey for its reactor in Denver,
Colorado, and the Armed Forces
Radiobiological Institute in Bethesda,
Maryland, for its research reactor. This
exemption was initially codified in the
July 20, 1993 (58 FR 38695) final fee
rule at §171.11(a) and more recently in
the March 17, 1994 (59 FR 12543) final
rule at §171.11(a)(2). The NRC amended
§171.11(a)(2) on July 20, 1994 (59 FR
36895) to exempt from annual fees the
research reactor owned by the Rhode
Island Atomic Energy Commission. The
NRC will continue to grant exemptions
from the annual fee to Federally-owned
and State-owned research and test
reactors that meet the exemption criteria
specified in §171.11.

Section 171.16 Annual fees: Materials
Licensees, Holders of Certificates of
Compliance, Holders of Sealed Source
and Device Registrations, Holders of
Quality Assurance Program Approvals,
and Government agencies licensed by
the NRC

Section 171.16(c) covers the fees
assessed for those licensees that can
qualify as small entities under NRC size
standards. The NRC will continue to
assess two fees for licensees that qualify
as small entities under the NRC'’s size
standards. In general, licensees with
gross annual receipts of $350,000 to $5
million pay a maximum fee of $1,800.
A second or lower-tier small entity fee
of $400 is in place for small entities
with gross annual receipts of less than
$350,000 and small governmental
jurisdictions with a population of less
than 20,000. No change in the amount
of the small entity fees is being
proposed because the small entity fees
are not based on the budget but are
established at a level to reduce the
impact of fees on small entities. The
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small entity fees are shown in the
proposed rule for convenience.

Section 171.16(d) would be revised to
establish the FY 1996 annual fees for
materials licensees, including
Government agencies, licensed by the
NRC. These fees were determined by
reducing the FY 1995 annual fees (prior
to rounding) by 6.4 percent.

For the first time, the NRC is
proposing to combine the “flat” material
renewal fees in 10 CFR part 170 with
the annual fees in 10 CFR part 171. As
described in the Federal Register on
September 8, 1995 (60 FR 46784), recent
NRC internal reviews and regulatory
impact surveys of material licensees
have highlighted areas in which the
current materials licensing process can
be improved. The NRC has completed
the preliminary phases of its Business
Process Reengineering (BPR) initiative
to redesign the process of licensing
medical, academic, and industrial users
of byproduct materials as well as with
regard to some small scope users of
source and special nuclear materials.
The NRC has extended, by rulemaking,
certain specific material licenses by five
years from the current expiration dates
of those licenses. Resources that would
have otherwise been used to renew
these licenses would be devoted to the
BPR project. The NRC is also examining
whether to permanently change the
license duration for materials licenses.
The NRC estimates that approximately
80 percent of its approximately 6,500
materials licenses would be extended by
the final rulemaking. Consistent with
this change in license renewals, the
NRC is proposing, for fee purposes, to
combine the materials “flat” renewal
fees in 10 CFR part 170 with the annual
fees in 10 CFR part 171.

This action also recognizes that the
NRC'’s “regulatory service” provided to
licensees, as referred to in OBRA-90, is
comprised of the total regulatory
activities that the NRC determines are
needed to regulate a class of licensees.
These regulatory activities include not
only “flat” fee inspections but also
research, rulemaking, orders,
enforcement actions, responses to
allegations, incident investigations, and
other activities necessary to regulate
classes of licensees. In addition to being
consistent with the regulatory service
concept of OBRA-90, the NRC believes
that materials licensees’ “flat” renewal
fees can be combined with their annual
fees without creating any significant
questions of fairness. This is because the
concept of the annual fee, including the
renewal fee, has, in effect, already been
implemented for most materials
licensees. First, materials licensees
currently pay a “flat fee”” per renewal

based on the average cost of a renewal
for their fee category, and second, the
renewal term of five years is identical
for most materials licensees. Thus,
licensees in the same materials license
fee category already pay essentially the
same average annual cost for renewals.
Further, the average cost will decrease
to a relatively small amount as a result
of the five-year extension and potential
change in license duration. Therefore,
combining renewal and annual fees
results in essentially the same average
cost per license over time. This
approach would provide materials
licensees with simpler and more
predictable NRC fee charges as there
would be no additional fees paid for
periodic renewals. Because certain
materials FY 1996 annual fees would
include renewals, those materials
licensees who paid a “flat” 10 CFR Part
170 renewal fee for renewal applications
filed in FY 1996 will be issued a refund,
as appropriate.

Beginning in FY 1996, the NRC is also
proposing that annual fees for most
materials licenses be billed on the
anniversary date of the license
(licensees whose annual fees are
$100,000 or more would continue to be
assessed quarterly). The annual fee
assessed would be the fee in effect on
the license anniversary date. The
proposal would apply to those materials
licenses in the following fee categories:
1.C. and 1.D.; 2.A.(2) through 2.C.; 3.A.
through 3.P.; 4.A. through 9.D., and
10.B. Billing most materials licenses on
the anniversary date of the license
would allow the NRC to improve the
efficiency of its billing process; under
this proposal an average of
approximately 500 annual fee invoices
would be sent to materials licensees
each month. The current practice of
billing over 6,000 materials licensees
simultaneously each fiscal year would
be eliminated. For annual fee purposes,
the anniversary date of the materials
license is considered to be the first day
of the month in which the original
materials license was issued. For
example, if the original materials license
was issued on June 17 then, for annual
fee purposes, the anniversary date of the
materials license would be June 1 and
the licensee would be billed in June of
each year for the annual fee in effect on
June 1. The proposed change to the
billing system would mean that during
the transition period of FY 1996 affected
materials licensees with an anniversary
date falling between October 1, 1995,
and the effective date of the FY 1996 fee
rule would receive a bill payable on the
effective date of the FY 1996 final rule.
Affected materials licensees with

license anniversary dates falling on or
after the effective date of the FY 1996
final rule would be billed during their
anniversary month of their license.
Under this proposal, some materials
licensees would unavoidably receive
two annual fee bills during the 12
month transition period. For example, a
materials licensee who paid its FY 1996
annual fee bill in April 1996, the
planned effective date of the FY 1996
fee rule, would receive a bill six months
later in October 1996 (FY 1997) if
October is the anniversary month of that
materials license. In this example, the
licensee would pay the same annual fee
in FY 1997 (October) as he paid in FY
1996 (April). Materials licensees would
continue to pay fees at the FY 1996 rate
in FY 1997 until such time as the FY
1997 final fee rule becomes effective.
Each bill would be for a different fiscal
year, therefore, no double billing would
occur.

The NRC believes that the efficiencies
gained by billing certain materials
annual fees throughout the year as well
as having materials licensees know
exactly when they will be billed each
year for the annual fee outweigh the
inconveniences that may be caused
during the transition period. New
licenses issued during FY 1996 would
receive a prorated annual fee in
accordance with the current proration
provision of §171.17. For example,
those new materials licenses issued
during the period October 1 through
March 31 of the FY would be assessed
one-half the annual fee for FY 1996.
New materials licenses issued on or
after April 1, 1996, will not be assessed
an annual fee for FY 1996.

Thereafter, the full annual fee is due
and payable each subsequent fiscal year
on the anniversary date of the license.
Beginning with the effective date of the
FY 1996 final rule, affected licensees
would be billed and would pay the
annual fee in effect on the anniversary
date of the license. Affected licensees
who are not sure of the anniversary date
of their materials license should check
the original issue date of the license.

A materials licensee may pay a
reduced annual fee if the licensee
qualifies as a small entity under the
NRC'’s size standards and certifies that
it is a small entity using NRC Form 526.

The amount or range of the FY 1996
annual fees for all materials licensees is
summarized as follows:
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MATERIALS LICENSES ANNUAL FEE

RANGES
Category of license Annual fees
Part 70—High en- $2,404,000.
riched fuel facility.
Part 70—Low en- $1,180,000.
riched fuel facility.
Part 40—UFg conver- | $598,100.

sion facility.
Part 40—Uranium re-
covery facilities.
Part 30—Byproduct
Material Licenses.
Part 71—Transpor-
tation of Radio-
active Material.
Part 72—Independent
Storage of Spent
Nuclear Fuel.

$20,600 to $57,000.
$450 to $21,700.%

$950 to $72,800.

$261,100.

1Excludes the annual fee for a few military
“master” materials licenses of broad-scope is-
sued to Government agencies, which is
$388,600.

Section 171.16(e) would be revised in
its entirety to indicate the activities that
were a part of the additional charge
(surcharge) included in the FY 1995
annual fees. These activities are listed
and would continue to be shown for
convenience.

Footnote 1 of 10 CFR 171.16(d) would
be amended to provide a waiver of the
annual fees for materials licensees, and
holders of certificates, registrations, and
approvals, who either filed for
termination of their licenses or
approvals or filed for possession only/
storage only licenses before October 1,
1995, and permanently ceased licensed
activities entirely by September 30,
1995. All other licensees and approval
holders who held a license or approval
on October 1, 1995, are subject to the FY
1996 annual fees.

Section 171.19 Payment.

Paragraph (b) would be revised to give
credit for partial payments made by
certain licensees in FY 1996 toward
their FY 1996 annual fees. The NRC
anticipates that the first, second, and
third quarterly payments for FY 1996
will have been made by operating power
reactor licensees and some large
materials licensees before the final rule
is effective. Therefore, the NRC will
credit payments received for those
quarterly annual fee assessments toward
the total annual fee to be assessed. The
NRC will adjust the fourth quarterly bill
to recover the full amount of the revised
annual fee or to make refunds, as
necessary. The NRC also expects that
certain materials licensees will have
paid renewal fees for renewal
applications that were filed in FY 1996,
whereas this proposed rule includes the
renewals in the annual fee. The NRC

will refund these renewal fee payments,
as appropriate. Payment of the annual
fee is due on the date of the invoice and
interest accrues from the invoice date.
However, interest will be waived if
payment is received within 30 days
from the invoice date.

Paragraph (c) would be revised to
update fiscal year references and to
delete the references concerning
payment requirements for those
licensees whose annual fees are less
than $100,000.

A new paragraph (d) would be added
to cover those licensees whose fees are
less than $100,000 and who would be
billed on the anniversary date of their
license beginning in FY 1996.

During the past five years many
licensees have indicated that, although
they held a valid NRC license
authorizing the possession and use of
special nuclear, source, or byproduct
material, they were either not using the
material to conduct operations or had
disposed of the material and no longer
needed the license. In response, the
NRC has consistently stated that annual
fees are assessed based on whether a
licensee holds a valid NRC license that
authorizes possession and use of
radioactive material. Whether or not a
licensee is actually conducting
operations using the material is a matter
of licensee discretion. The NRC cannot
control whether a licensee elects to
possess and use radioactive material
once it receives a license from the NRC.
Therefore, the NRC reemphasizes that
the annual fee will be assessed based on
whether a licensee holds a valid NRC
license that authorizes possession and
use of radioactive material. To remove
any uncertainty, the NRC issued minor
clarifying amendments to 10 CFR
171.16, footnotes 1 and 7 on July 20,
1993 (58 FR 38700).

The NRC reinstated the exemption
from 10 CFR part 171 annual fees for
nonprofit educational institutions on
April 18, 1994 (59 FR 12539, March 17,
1994). In that final rule, the NRC
indicated that although nonprofit
research institutions were not exempt
from annual fees, such institutions were
free to file an exemption request based
on the “public good” concept if they felt
they could qualify. Several nonprofit
research institutions have since filed
and been granted an exemption from the
annual fees on that basis. In addition,
some Federal agencies who hold
materials licenses have filed for
exemption from annual fees based on
the public good concept as well. The
requests from Federal agencies to
receive public good exemptions have
been denied by the NRC. The NRC did
not intend to extend public good

exemptions to Federal agencies.
Therefore, the NRC does not intend to
grant public good exemptions to Federal
agencies.

IV. Electronic Access

Comments on the proposed rule may
be submitted through the Internet by
addressing electronic mail to
INTERNET:SECY@NRC.GOV.
Comments may also be submitted
electronically, in either ASCII text or
WordPerfect format (version 5.1 or
later), by calling the NRC Electronic
Rulemaking Bulletin Board (BBS) on
FEDWORLD.

The BBS is an electronic information
system operated by the National
Technical Information Service of the
Department of Commerce. The purpose
of this BBS is to facilitate public
participation in the NRC regulatory
process, particularly rulemakings. This
proposed rulemaking is available for
review and comment on the BBS. The
BBS may be accessed using a personal
computer, a modem, and one of the
commonly available communications
software packages, or directly via the
Internet.

The NRC rulemaking bulletin board
(rulemaking subsystem) on FEDWORLD
can be accessed directly by using a
personal computer and modem, and
dialing the toll free number 1-800-303—
9672. Communication software
parameters should be set as follows:
parity to none, data bits to 8, and stop
bits to 1 (N,8,1). Using ANSI or VT-100
terminal emulation, the NRC
rulemaking subsystem can then be
accessed by selecting the “Rules Menu”
option from the “NRC Main Menu.” For
further information about options
available for NRC at FEDWORLD
consult the ““Help/Information Center”
from the “*NRC Main Menu.”” Users will
find the “FEDWORLD Online User’s
Guides” particularly helpful.

The NRC subsystem on FEDWORLD
also can be accessed by a direct dial
phone number for the main FEDWORLD
BBS at 703—-321-3339, or by using
Telnet via Internet: fedworld.gov. Using
the 703 number to contact FEDWORLD,
the NRC subsystem will be accessed
from the main FEDWORLD menu by
selecting the ““Regulatory, Government
Administration and State Systems,”
then selecting ““Regulatory Information
Mall.”” At that point, a menu will be
displayed that has the option “U.S.
Nuclear Regulatory Commission’ that
will take you to the NRC Online main
menu. The NRC Online area also can be
accessed directly by typing ““/go nrc’’ at
a FEDWORLD command line. If you
access NRC from FEDWORLD’s main
menu, you may return to FEDWORLD
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by selecting the “Return to
FEDWORLD” option from the NRC
Online Main Menu. However, if you
access NRC at FEDWORLD by using
NRC'’s toll-free number, you will have
full access to all NRC systems, but you
will not have access to the main
FEDWORLD system.

If you contact FEDWORLD using
Telnet, you will see the NRC area and
menus, including the “Rules Menu.”
Although you will be able to download
documents and leave messages, you will
not be able to write comments or upload
files. If you contact FEDWORLD using
File Transfer Program (FTP), all files can
be accessed and downloaded, but
uploads are not allowed, and all you
will see is a list of files without
descriptions (normal Gopher look). An
index file listing all files within a
subdirectory, with descriptions, is
available. There is a 15-minute time
limit for FTP access.

Although FEDWORLD can be
accessed through the World Wide Web
as well, like FTP, that mode only
provides access for downloading files
and does not display the NRC “Rules
Menu.”

For more information on NRC bulletin
boards call Mr. Arthur Davis, Systems
Integration and Development Branch,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555, telephone 301—
415-5780; e-mail AXD3@nrc.gov.

V. Environmental Impact: Categorical
Exclusion

The NRC has determined that this
proposed rule is the type of action
described in categorical exclusion 10
CFR 51.22(c)(1). Therefore, neither an
environmental impact statement nor an
environmental impact assessment has
been prepared for the proposed
regulation. By its very nature, this
regulatory action does not affect the
environment, and therefore, no
environmental justice issues are raised.
(A discussion of environmental justice
can be found in Executive Order No.
12898—Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations, dated February 11, 1994.)

VI. Paperwork Reduction Act
Statement

This proposed rule contains no
information collection requirements
and, therefore, is not subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

VII. Regulatory Analysis

With respect to 10 CFR part 170, this
proposed rule was developed pursuant

to Title V of the Independent Offices
Appropriation Act of 1952 (IOAA) (31
U.S.C. 9701) and the Commission’s fee
guidelines. When developing these
guidelines the Commission took into
account guidance provided by the U.S.
Supreme Court on March 4, 1974, in its
decision of National Cable Television
Association, Inc. v. United States, 415
U.S. 36 (1974) and Federal Power
Commission v. New England Power
Company, 415 U.S. 345 (1974). In these
decisions, the Court held that the IOAA
authorizes an agency to charge fees for
special benefits rendered to identifiable
persons measured by the “‘value to the
recipient” of the agency service. The
meaning of the IOAA was further
clarified on December 16, 1976, by four
decisions of the U.S. Court of Appeals
for the District of Columbia: National
Cable Television Association v. Federal
Communications Commission, 554 F.2d
1094 (D.C. Cir. 1976); National
Association of Broadcasters v. Federal
Communications Commission, 554 F.2d
1118 (D.C. Cir. 1976); Electronic
Industries Association v. Federal
Communications Commission, 554 F.2d
1109 (D.C. Cir. 1976) and Capital Cities
Communication, Inc. v. Federal
Communications Commission, 554 F.2d
1135 (D.C. Cir. 1976). These decisions of
the Courts enabled the Commission to
develop fee guidelines that are still used
for cost recovery and fee development
purposes.

The Commission’s fee guidelines were
upheld on August 24, 1979, by the U.S.
Court of Appeals for the Fifth Circuit in
Mississippi Power and Light Co. v. U.S.
Nuclear Regulatory Commission, 601
F.2d 223 (5th Cir. 1979), cert. denied,
444 U.S. 1102 (1980). The Court held
that—

(1) The NRC had the authority to
recover the full cost of providing
services to identifiable beneficiaries;

(2) The NRC could properly assess a
fee for the costs of providing routine
inspections necessary to ensure a
licensee’s compliance with the Atomic
Energy Act and with applicable
regulations;

(3) The NRC could charge for costs
incurred in conducting environmental
reviews required by NEPA,;

(4) The NRC properly included the
costs of uncontested hearings and of
administrative and technical support
services in the fee schedule;

(5) The NRC could assess a fee for
renewing a license to operate a low-
level radioactive waste burial site; and

(6) The NRC'’s fees were not arbitrary
or capricious.

With respect to 10 CFR part 171, on
November 5, 1990, the Congress passed
Pub. L. 101-508, the Omnibus Budget

Reconciliation Act of 1990 (OBRA-90)
which required that for FYs 1991
through 1995, approximately 100
percent of the NRC budget authority be
recovered through the assessment of
fees. OBRA-90 was amended in 1993 to
extend the 100 percent fee recovery
requirement for NRC through FY 1998.
To accomplish this statutory
requirement, the NRC, in accordance
with §171.13, is publishing the
proposed amount of the FY 1996 annual
fees for operating reactor licensees, fuel
cycle licensees, materials licensees, and
holders of Certificates of Compliance,
registrations of sealed source and
devices and QA program approvals, and
Government agencies. OBRA-90 and the
Conference Committee Report
specifically state that—

(1) The annual fees be based on the
Commission’s FY 1996 budget of $473.3
million less the amounts collected from
Part 170 fees and the funds directly
appropriated from the NWF to cover the
NRC'’s high level waste program;

(2) The annual fees shall, to the
maximum extent practicable, have a
reasonable relationship to the cost of
regulatory services provided by the
Commission; and

(3) The annual fees be assessed to
those licensees the Commission, in its
discretion, determines can fairly,
equitably, and practicably contribute to
their payment.

10 CFR part 171, which established
annual fees for operating power reactors
effective October 20, 1986 (51 FR 33224;
September 18, 1986), was challenged
and upheld in its entirety in Florida
Power and Light Company v. United
States, 846 F.2d 765 (D.C. Cir. 1988),
cert. denied, 490 U.S. 1045 (1989).

10 CFR parts 170 and 171, which
established fees based on the FY 1989
budget, were also legally challenged. As
a result of the Supreme Court decision
in Skinner v. Mid-American Pipeline
Co., 109 S. Ct. 1726 (1989), and the
denial of certiorari in Florida Power and
Light, all of the lawsuits were
withdrawn.

The NRC’s FY 1991 annual fee rule
was largely upheld by the D.C. Circuit
Court of Appeals in Allied Signal v.
NRC, 988 F.2d 146 (D.C. Cir. 1993).

VIII. Regulatory Flexibility Analysis

The NRC is required by the Omnibus
Budget Reconciliation Act of 1990 to
recover approximately 100 percent of its
budget authority through the assessment
of user fees. OBRA-90 further requires
that the NRC establish a schedule of
charges that fairly and equitably
allocates the aggregate amount of these
charges among licensees.
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This proposed rule establishes the
schedules of fees that are necessary to
implement the Congressional mandate
for FY 1996. The proposed rule results
in a decrease in the annual fees charged
to all licensees, and holders of
certificates, registrations, and approvals.
The Regulatory Flexibility Analysis,
prepared in accordance with 5 U.S.C.
604, is included as Appendix A to this
proposed rule.

IX. Backfit Analysis

The NRC has determined that the
backfit rule, 10 CFR 50.109, does not
apply to this proposed rule and that a
backfit analysis is not required for this
proposed rule. The backfit analysis is
not required because these proposed
amendments do not require the
modification of or additions to systems,
structures, components, or the design of
a facility or the design approval or
manufacturing license for a facility or
the procedures or organization required
to design, construct or operate a facility.

List of Subjects
10 CFR Part 170

Byproduct material, Import and
export licenses, Intergovernmental
relations, Non-payment penalties,
Nuclear materials, Nuclear power plants
and reactors, Source material, Special
nuclear material.

10 CFR Part 171

Annual charges, Byproduct material,
Holders of certificates, registrations,
approvals, Intergovernmental relations,
Non-payment penalties, Nuclear
materials, Nuclear power plants and
reactors, Source material, Special
nuclear material.

For the reasons set out in the
preamble and under the authority of the

Atomic Energy Act of 1954, as amended,
and 5 U.S.C. 553, the NRC is proposing
to adopt the following amendments to
10 CFR parts 170 and 171.

PART 170—FEES FOR FACILITIES,
MATERIALS, IMPORT AND EXPORT
LICENSES, AND OTHER
REGULATORY SERVICES UNDER THE
ATOMIC ENERGY ACT OF 1954, AS
AMENDED

1. The authority citation for part 170
continues to read as follows:

Authority: 31 U.S.C. 9701, 96 Stat. 1051,
sec. 301, Pub. L. 92-314, 86 Stat. 222 (42
U.S.C. 2201w); sec. 201, Pub. L. 93-4381, 88
Stat. 1242, as amended (42 U.S.C. 5841); sec.
205, Pub. L. 101-576, 104 Stat. 2842, (31
U.S.C. 901).

2.1n 8170.12, paragraph (d)(1) is
removed and reserved and paragraphs
(a) and (g) are revised to read as follows:

§170.12 Payment of fees.

(a) Application fees. Each application
for which a fee is prescribed shall be
accompanied by a remittance in the full
amount of the fee. The NRC will not
issue a new license or amendment prior
to the receipt of the prescribed fee. All
application fees will be charged
irrespective of the Commission’s
disposition of the application or a
withdrawal of the application.

* * * * *
d * X *

(1) [Reserved].

* * * * *

(9) Inspection fees. Fees for all
inspections subject to full cost recovery
will be assessed on a per inspection
basis for completed inspections and are
payable, on a quarterly basis, upon
notification by the Commission.
Inspection costs include preparation

SCHEDULE OF FACILITY FEES
[See footnotes at end of table]

time, time on site, and documentation
time and any associated contractual
service costs, but exclude the time
involved in the processing and issuance

of a notice of violation or civil penalty.
* * * * *

3. Section 170.20 is revised to read as
follows:

§170.20 Average cost per professional
staff-hour.

Fees for permits, licenses,
amendments, renewals, special projects,
Part 55 requalification and replacement
examinations and tests, other required
reviews, approvals, and inspections
under 8§170.21 and 170.31 that are
based upon the full costs for the review
or inspection will be calculated using
the following applicable professional
staff-hour rates:

Reactor Program (8 170.21 Activities)
.............................................. $128 per hour

Nuclear Materials and Nuclear Waste
Program (8§ 170.31 Activities)....... $120 per
hour

4. In §170.21, the introductory text,
Category K, and footnotes 1 and 2 to the
table are revised to read as follows:

§170.21 Schedule of fees for production
and utilization facilities, review of standard
referenced design approvals, special
projects, inspections and import and export
licenses.

Applicants for construction permits,
manufacturing licenses, operating
licenses, import and export licenses,
approvals of facility standard reference
designs, requalification and replacement
examinations for reactor operators, and
special projects and holders of
construction permits, licenses, and
other approvals shall pay fees for the
following categories of services.

Facility Categories and Type of Fees Fees12
* * * * * * *
K. Import and export licenses:
Licenses for the import and export only of production and utilization facilities or the export only of components for production
and utilization facilities issued pursuant to 10 CFR Part 110.
1. Application for import or export of reactors and other facilities and exports of components which must be reviewed by the
Commissioners and the Executive Branch, for example, actions under 10 CFR 110.40(b).
Application—new license $7,800
F N 0110 To 13310 T SO U PP OPR PR PPPON 7,800
2. Application for export of reactor and other components requiring Executive Branch review only, for example, those ac-
tions under 10 CFR 110.41(a) (1)—(8).
PN o] o] Lo Lol g B Lo o1 T OO POURPRPPO 4,800
F N 11T aTo 130T T PO U TPTP PO PR PR RPPPON 4,800
3. Application for export of components requiring foreign government assurances only.
APPLICALIONNEW lICENSE ...ttt h ettt h e bt e h e e e b e e et e e bt e e bt e she e et e e eeb e et e e s be e e nbeesaneeeee 3,000

Amendment

3,000
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SCHEDULE OF FAcCILITY FEES—Continued
[See footnotes at end of table]

Facility Categories and Type of Fees Fees12

4. Application for export of facility components and equipment not requiring Commissioner review, Executive Branch review,
or foreign government assurances.

Application—new license 1,200
Amendment 1,200
5. Minor amendment of any export or |mport license to extend the expiration date, change domestic information, or make
other revisions which do not require analysis or review. Ame
F N L= oo [0 0T=T o OSSR 120

1Fees will not be charged for orders issued by the Commission pursuant to §2.202 of this chapter or for amendments resulting specifically
from the requirements of these types of Commission orders. Fees will be charged for approvals issued under a specific exemption provision of
the Commission’s regulations under Title 10 of the Code of Federal Regulations (e.g., 8§50.12, 73.5) and any other sections now or hereafter in
effect regardless of whether the approval is in the form of a license amendment, letter of approval, safety evaluation report, or other form. Fees
for licenses in this schedule that are initially issued for less than full power are based on review through the issuance of a full power license
(generally full power is considered 100 percent of the facility’s full rated power). Thus, if a licensee received a low power license or a temporary
license for less than full power and subsequently receives full power authority (by way of license amendment or otherwise), the total costs for the
license will be determined through that period when authority is granted for full power operation. If a situation arises in which the Commission de-
termines that full operating power for a particular facility should be less than 100 percent of full rated power, the total costs for the license will be
at that determined lower operating power level and not at the 100 percent capacity.

2Full cost fees will be determined based on the professional staff time and appropriate contractual support services expended. For applications
currently on file and for which fees are determined based on the full cost expended for the review, the professional staff hours expended for the
review of the application up to the effective date of the final rule will be determined at the professional rates in effect at the time the service was
provided. For those applications currently on file for which review costs have reached an applicable fee ceiling established by the June 20, 1984,
and July 2, 1990, rules but are still pending completion of the review, the cost incurred after any applicable ceiling was reached through January
29, 1989, will not be billed to the applicant. Any professional staff-hours expended above those ceilings on or after January 30, 1989, will be as-
sessed at the applicable rates established by §170.20, as appropriate, except for topical reports whose costs exceed $50,000. Costs which ex-
ceed $50,000 for any topical report, amendment, revision or supplement to a topical report completed or under review from January 30, 1989,
through August 8, 1991, will not be billed to the appllcant Any professional hours expended on or after August 9, 1991, will be assessed at the
applicable rate established in §170.20. In no event will the total review costs be less than twice the hourly rate shown in §170.20.

* * * * * * *

5. Section 170.31 is revised to read as follows:

§170.31 Schedule of fees for materials licenses and other regulatory services, including inspections, and import and export licenses.

Applicants for materials licenses, import and export licenses, and other regulatory services and holders of materials
licenses, or import and export licenses shall pay fees for the following categories of services. This schedule includes
fees for health and safety and safeguards inspections where applicable.

SCHEDULE OF MATERIALS FEES
[See footnotes at end of table]

Category of materials licenses and type of fees Fee?z, 3

1. Special nuclear material:
A. Licenses for possession and use of 200 grams or more of plutonium in unsealed form or 350 grams or more of con-
tained U-235 in unsealed form or 200 grams or more of U-233 in unsealed form. This includes applications to terminate
licenses as well as licenses authorizing possession only:

License, Renewal, Amendment Full Cost
INSPECLIONS ...t Full Cost
B. Licenses for receipt and storage of spent fuel at an independent spent fuel storage installation (ISFSI):
License, RENEWAl, AMENUIMENT .........oiiiiiiiiiie ettt ettt e et e e e st bt e e sas bt e e sas e e e e abee e e e be e e e aabe e e e embe e e e ameeeeanbeeeeanbeeeaanreeesn Full Cost
Inspections Full Cost
C. Licenses for possession and use of special nuclear material in sealed sources contained in devices used in industrial
measuring systems, including x-ray fluorescence analyzers: 4
P Y o] o [Ttz L o] g e N[ [Tt =T o £ PP U PR OPPPRPTPOPPPTOE 550
2 1= o 10T o | SR SP PRSP 300
D. All other special nuclear material licenses, except licenses authorizing special nuclear material in unsealed form in com-
bination that would constitute a critical quantity, as defined in § 150.11 of this chapter, for which the licensee shall pay
the same fees as those for Category 1A:4
Application—New license 600
Amendment 290
E. Licenses for construction and operation of a uranium ennchment facility.
F Y o] o] [[ox= 11 o] o E TP U PR OPPPRTPOPPPTNt 125,000
License, RENEWAl, AMENUMENT .......ccouviiiieeeieciie et e e e ceeta et e e e e e et e e e e e e e eebaaeeeeeeesaaabaseeeeeseaasasaaeseeeesaasbasseeeeeesasnbaseeeeeseaassrreness Full Cost
(L4 oT=Tot o] o TP P PP PPRPPPIN Full Cost

2. Source material:
A. (1) Licenses for possession and use of source material in recovery operations such as milling, in-situ leaching, heap-
leaching, refining uranium mill concentrates to uranium hexafluoride, ore buying stations, ion exchange facilities and in
processing of ores containing source material for extraction of metals other than uranium or thorium, including licenses
authorizing the possession of byproduct waste material (tailings) from source material recovery operations, as well as li-
censes authorizing the possession and maintenance of a facility in a standby mode:
License, RENEWAl, AMENUMENT .......cccuviiiiieeeiciiie et e e e s ettt et e e e e e et e e e e e e eeebabeeeeeeesaaabaseeeeeseassassaeeeeeesasbssseeeeeesasnbaseeeeeseansssreness Full Cost
Inspections Full Cost
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SCHEDULE OF MATERIALS FEES—Continued
[See footnotes at end of table]

Category of materials licenses and type of fees® Feez2, 3
(2) Licenses that authorize the receipt of byproduct material, as defined in Section 11e(2) of the Atomic Energy Act,
from other persons for possession and disposal except those licenses subject to fees in Category 2.A.(1):
License, renewal, @MENOAMENT .......ooiiiiiiiii it b ettt e e s bt e nhe e et e e b et e bt e sbe e e bt e eas e e bt e e sb e e naeennneeeee Full Cost
INSPECLIONS ..ottt ettt bttt h e bt bttt eh e ekt oo et e e h e e e ekt b e b et Rb e e h e b e be e e b e nhe e e bt e nreenene s Full Cost
(3) Licenses that authorize the receipt of byproduct material, as defined in Section 11e(2) of the Atomic Energy Act,
from other persons for possession and disposal incidental to the disposal of the uranium waste tailings generated by
the licensee’s milling operations, except those licenses subject to the fees in Category 2.A.(1):
License, renewal, amendment Full Cost
Inspections ... Full Cost
B. Licenses which authorize the possession, use and/or installation of source material for shielding:
Y o] o 110z a0 T T N L= oY Y= SRS PRRSPR 160
P 1= g o 10T o | PSR UPROPRPNE 240
C. All other source material licenses:
Y o] o 1oz Ua o T T N L= [T Y Y= SRS PRSP 2,800
P 1= g o 10T o | PSP R R UPRROPRRNE 420
3. Byproduct material:
A. Licenses of broad scope for possession and use of byproduct material issued pursuant to parts 30 and 33 of this chap-
ter for processing or manufacturing of items containing byproduct material for commercial distribution:
Application—New license 3,000
Amendment ..........cccceeeieenn 550
B. Other licenses for possession and use of byproduct material issued pursuant to part 30 of this chapter for processing or
manufacturing of items containing byproduct material for commercial distribution:
Application—New license 1,200
Amendment .........ccccoviieiiieeeninen. 580
C. Licenses issued pursuant to 8§32.72, 32.73, and/or 32.74 of this chapter authorizing the processing or manufacturing
and distribution or redistribution of radiopharmaceuticals, generators, reagent kits and/or sources and devices containing
byproduct material:
Application—New license 4,100
P 0= g o [0 T o | PP P PP PP PPN 520
D. Licenses and approvals issued pursuant to §§32.72, 32.73, and/or 32.74 of this chapter authorizing distribution or redis-
tribution of radiopharmaceuticals, generators, reagent kits and/or sources or devices not involving processing of byprod-
uct material:
Application—New license 1,500
AMENAIMENT ..ottt e et e e sbe e e s bt e e e e sbe e e s nbe e e s nneeeanneeeas 430
E. Licenses for possession and use of byproduct material in sealed sources for irradiation of materials in which the source
is not removed from its shield (self-shielded units):
PN o] o] Lo Lol g Bl N e [ ToT = o L PP OPR ST PPRRPI $1,200
2 1= o 10T o | SRR SPRRSPRRN 360
F. Licenses for possession and use of less than 10,000 curies of byproduct material in sealed sources for irradiation of ma-
terials in which the source is exposed for irradiation purposes. This category also includes underwater irradiators for irra-
diation of materials where the source is not exposed for irradiation purposes.
Application—New license ... 1,500
2 1= o 10T o | SRS PRRSPRR 370
G. Licenses for possession and use of 10,000 curies or more of byproduct material in sealed sources for irradiation of ma-
terials in which the source is exposed for irradiation purposes. This category also includes underwater irradiators for irra-
diation of materials where the source is not exposed for irradiation purposes.
Y o] o 1oz a0 T T N L [T Y Y= RSP RRSPRR 6,000
F Y23 T]aTo [0 1T o TSSO PRSPPI 780
H. Licenses issued pursuant to subpart A of part 32 of this chapter to distribute items containing byproduct material that re-
quire device review to persons exempt from the licensing requirements of part 30 of this chapter, except specific licenses
authorizing redistribution of items that have been authorized for distribution to persons exempt from the licensing require-
ments of part 30 of this chapter:
APPLICALION—NEW [ICENSE ... .otttk h bbbt et ekt e e bt e e b et e ab e e s hb e e bt e e ket e bt e nan e e bt e sab e e nbeesane s 2,400
Amendment 1,000
I. Licenses issued pursuant to subpart A of part 32 of this chapter to distribute items containing byproduct material or quan-
tities of byproduct material that do not require device evaluation to persons exempt from the licensing requirements of
part 30 of this chapter, except for specific licenses authorizing redistribution of items that have been authorized for dis-
tribution to persons exempt from the licensing requirements of part 30 of this chapter:
P Y o] o] [Tz Lo g e N[ [Tt T £ TP PPTOOPPRUOPPPOt 4,400
P 1= g o [0 1< o | PR PPRRROPPPOt 860
J. Licenses issued pursuant to subpart B of part 32 of this chapter to distribute items containing byproduct material that re-
quire sealed source and/or device review to persons generally licensed under part 31 of this chapter, except specific li-
censes authorizing redistribution of items that have been authorized for distribution to persons generally licensed under
part 31 of this chapter:
P oY o] ol [Tor= Lo T N[ [Tt =T o L] ST PR PPRPPPRPTN 1,600
F 1= 0o 10T o | TSP P T U PO U PP RPPPRPTPRPPPTOt 290
K. Licenses issued pursuant to subpart B of part 32 of this chapter to distribute items containing byproduct material or
quantities of byproduct material that do not require sealed source and/or device review to persons generally licensed
under part 31 of this chapter, except specific licenses authorizing redistribution of items that have been authorized for
distribution to persons generally licensed under part 31 of this chapter:
Y o] o 1oz Ua o T T N L= [T Y Y= SRR 1,300
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SCHEDULE OF MATERIALS FEES—Continued
[See footnotes at end of table]

Category of materials licenses and type of fees® Feez2, 3
F Y9 T=TaTo [0 T o T PO PSP P TP O PR PSPTPPRPPP 310
L. Licenses of broad scope for possession and use of byproduct material issued pursuant to parts 30 and 33 of this chapter
for research and development that do not authorize commercial distribution:
Application—New license 4,300
AMENAMENT ..ot 660
M. Other licenses for possession and use of byproduct material issued pursuant to part 30 of this chapter for research and
development that do not authorize commercial distribution:
Application—New license 1,500
Amendment 610
N. Licenses that authorize services for other licensees, except:
(1) Licenses that authorize only calibration and/or leak testing services are subject to the fees specified in fee Category
3P; and
(2) Licenses that authorize waste disposal services are subject to the fees specified in fee Categories 4A, 4B, and 4C:
PN o] o 1oz Lo T B N L= 1o T o Y- SRS 1,900
Amendment 590
O. Licenses for possession and use of byproduct material issued pursuant to part 34 of this chapter for industrial radiogra-
phy operations:
Application—New license 3,900
Amendment ........cccooeeiiiiiene 720
P. All other specific byproduct material licenses, except those in Categories 4A through 9D:
Application—New license 550
Amendment 300
4. Waste disposal and processing:
A. Licenses specifically authorizing the receipt of waste byproduct material, source material, or special nuclear material
from other persons for the purpose of contingency storage or commercial land disposal by the licensee; or licenses au-
thorizing contingency storage of low-level radioactive waste at the site of nuclear power reactors; or licenses for receipt
of waste from other persons for incineration or other treatment, packaging of resulting waste and residues, and transfer
of packages to another person authorized to receive or dispose of waste material:
License, reNEWal, @MENAMENT ........iiiiiiiiiiit ettt ettt ab e e bt e sa et e abe e ea bt e abe e e s beesab e ea b e e ea b e e abe e e abeeebeeeabeesbeeebeesnneennes Full Cost
Inspections Full Cost
B. Licenses specifically authorizing the receipt of waste byproduct material, source material, or special nuclear material
from other persons for the purpose of packaging or repackaging the material. The licensee will dispose of the material by
transfer to another person authorized to receive or dispose of the material:
PN o] o] Lo Lol g Bl N e [ ToT = o L PP PR PSPPI 3,400
F Y0 T=TaTo [0 T o TS ST PO PSP PT PP TSP PPPRPP 410
C. Licenses specifically authorizing the receipt of prepackaged waste byproduct material, source material, or special nu-
clear material from other persons. The licensee will dispose of the material by transfer to another person authorized to
receive or dispose of the material:
Y o] o 110z Ua [0 T T N L= [T Y Y= USSR 1,700
F Y23 T]aTo [0 1T o PP PR USRI 290
5. Well logging:
A. Licenses for possession and use of byproduct material, source material, and/or special nuclear material for well logging,
well surveys, and tracer studies other than field flooding tracer studies:
Application—New license 3,200
AmMENdMENt ......ocoeviiiiiiiiicee e 640
B. Licenses for possession and use of byproduct material for field flooding tracer studies:
License, reNeWal, @MENAMENT ........ii ittt b e e et e st e e bt e s et e e bt e et e e be e e s bt e sas e et e e ea b e e abeeeab e e ebeeeabe e beeebeenaneennes Full Cost
6. Nuclear laundries:
A. Licenses for commercial collection and laundry of items contaminated with byproduct material, source material, or spe-
cial nuclear material:
APPLICALION—NEW HICENSE ... .otttk h e e bt e et e bt b e e b et eab e e ehb e et e e b et e be e nan e et e sab e e nbeesaneas 5,100
Amendment 790
7. Human use of byproduct, source, or special nuclear material:
A. Licenses issued pursuant to parts 30, 35, 40, and 70 of this chapter for human use of byproduct material, source mate-
rial, or special nuclear material in sealed sources contained in teletherapy devices:
Application—New license 2,800
Amendment 470
B. Licenses of broad scope issued to medical institutions or two or more physicians pursuant to parts 30, 33, 35, 40, and
70 of this chapter authorizing research and development, including human use of byproduct material, except licenses for
byproduct material, source material, or special nuclear material in sealed sources contained in teletherapy devices:
Application—New license 3,000
Amendment ........cccoceiiiiiienen 580
C. Other licenses issued pursuant to parts 30, 35, 40, and 70 of this chapter for human use of byproduct material, source
material, and/or special nuclear material, except licenses for byproduct material, source material, or special nuclear mate-
rial in sealed sources contained in teletherapy devices:
Application—New license 1,400
P 1= 0o 10T o | PP PRR R PPPRPPOPRPN 440
8. Civil defense:
A. Licenses for possession and use of byproduct material, source material, or special nuclear material for civil defense ac-
tivities:
Y o] o 1oz Ua o T T N L= T Y Y= S PSRRI 760
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SCHEDULE OF MATERIALS FEES—Continued
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Category of materials licenses and type of fees® Fee?z, 3
F Y24 TCTaTo [0 T TSSOSO PR TSPPPRRPP 350
9. Device, product, or sealed source safety evaluation:
A. Safety evaluation of devices or products containing byproduct material, source material, or special nuclear material, ex-
cept reactor fuel devices, for commercial distribution:
P Y o] o [1or= Ua o T Y- Vo 4 I [ (o SRR 3,400
Amendment—each device 1,200
B. Safety evaluation of devices or products containing byproduct material, source material, or special nuclear material man-
ufactured in accordance with the unique specifications of, and for use by, a single applicant, except reactor fuel devices:
Application—each device 1,700
Amendment—each device 600
C. Safety evaluation of sealed sources containing byproduct material, source material, or special nuclear material, except
reactor fuel, for commercial distribution:
P o] o 1oz a0 T T Vo T o= SRS PRRSPRR 720
AMENAMENT—EACH SOUITE ...ttt h e e bt et ettt s bt e e bt e eh bt e s bt e e bt ek et e bt e nan e et e e eab e e nbeesanes 240
D. Safety evaluation of sealed sources containing byproduct material, source material, or special nuclear material, manu-
factured in accordance with the unique specifications of, and for use by, a single applicant, except reactor fuel:
Application—each source 360
AMENAMENT—EACH SOUITE ...ttt ettt h e e bt ee ettt s bt e eh et e hb e e e he e et e e b et e bt e nae e et e e eab e e beenane s 120
10. Transportation of radioactive material:
A. Evaluation of casks, packages, and shipping containers:
Approval, Renewal, Amendment Full Cost
INSPECLIONS ...ttt Full Cost
B. Evaluation of 10 CFR part 71 quality assurance programs:
Application—Approval 340
Amendment ... 250
Inspections Full Cost
11. Review of standardized spent fuel facilities:
Approval, Renewal, Amendment Full Cost
LTSy 0 1= 1 0 TSRS SPRRSPPR Full Cost
12. Special projects: >
Approvals and preapplication ICENSING ACHVILIES .........cocuiiiiiiiieiii ettt sreeseneas Full Cost
g1 o =Tt o] o PO TP O P PR UOPPPRPPPPRTN Full Cost
13. A. Spent fuel storage cask Certificate of Compliance:
F Y o] o] (0 )V 1TSS PRUSTPPRRPI Full Cost
Amendments, revisions, and SUPPIEMENTS ......cuiiiiiiieeiiee e et e s e e s e e e sttt e e teeeassteeesssteeeasseeeaasseeeasbeeessseeessnaeeessneeeanes Full Cost
(RLCE=To] o] ()77 | T SO O TP PP U PSP URPPPRTOPROPPON Full Cost
B. Inspections related to spent fuel storage cask
Certificate Of COMPIIANCE ... ..ottt oottt ettt e ettt e e o he e e e e b e e e e aabe e e e s be e e e be e e e aa ke e e e sbe e e easbe e e eanbeeesnnneaennnnas Full Cost
C. Inspections related to storage of spent fuel under
§72.210 OF ThiS CRAPLET ...ttt bttt h e et ekt e e h bt e bt e s hb £ e b e e ea bt e bt e e ab e e nbe e e abeesbbeenbeesneeennes Full Cost
14. Byproduct, source, or special nuclear material licenses and other approvals authorizing decommissioning, decontamination,
reclamation, or site restoration activities pursuant to 10 CFR parts 30, 40, 70, and 72 of this chapter:
Approval, RENEWAl, AMENUIMENT ....... ..ttt e e et e ettt e e st bt e e sane e e e sae et e e be e e e aabsee e ambe e e e aee e e anne e e e anbeeeanbeeesanneeesnnnas Full Cost
[Lg T o TTod o] o -SSR UPPOPR Full Cost
15. Import and Export licenses:
Licenses issued pursuant to 10 CFR part 110 of this chapter for the import and export only of special nuclear material,
source material, tritium and other byproduct material, heavy water, or nuclear grade graphite:
A. Application for export or import of HEU and other materials, including radioactive waste, which must be reviewed by
the Commissioners and the Executive Branch, for example, those actions under 10 CFR 110.40(b). This category in-
cludes application for export or import of radioactive wastes in multiple forms from multiple generators or brokers in
the exporting country and/or going to multiple treatment, storage or disposal facilities in one or more receiving coun-
tries:
Application-new license 7,800
Amendment 7,800
B. Application for export or import of special nuclear material, source material, tritum and other byproduct material,
heavy water, or nuclear grade graphite, including radioactive waste, requiring Executive Branch review but not Com-
missioner review. This category includes application for the export or import of radioactive waste involving a single
form of waste from a single class of generator in the exporting country to a single treatment, storage and/or disposal
facility in the receiving country:
F Y o] o] [Tor= 1a o] B g L=V A L ot=T o PO P PP PP UPPPR 4,800
F L= g e 1071 o ST TP U PPPTRPPRPRO 4,800
C. Application for export of routine reloads of low enriched uranium reactor fuel and exports of source material requir-
ing only foreign government assurances under the Atomic Energy Act:
APPHCALION-NEW LICENSE ...ttt ettt ettt e ettt e e ekttt e e he e e e e be et e e s be e e e st e e e o kbt e e aabe e e e asbe e e e s beeeannbeeesnnneeesnnnas 3,000

Amendment

3,000
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SCHEDULE OF MATERIALS FEES—Continued
[See footnotes at end of table]

Category of materials licenses and type of feest Fee?z, 3

D. Application for export or import of other materials, including radioactive waste, not requiring Commissioner review,
Executive Branch review, or foreign government assurances under the Atomic Energy Act. This category includes
application for export or import of radioactive waste where the NRC has previously authorized the export or import of
the same form of waste to or from the same or similar parties, requiring only confirmation from the receiving facility
and licensing authorities that the shipments may proceed according to previously agreed understandings and proce-

dures:
Application-new license 1,200
P 41T o [0 T=T o PSR PU PP 1,200
E. Minor amendment of any export or import license to extend the expiration date, change domestic information, or
make other revisions which do not require analysis, review, or consultations with other agencies or foreign govern-
ments:
AMENAIMENT L.ttt et h e bt s b e e b e e s b e e e b e e s he e e b e e e s b e e s b e e shs e e s he s e st e e e b e e st e e sba e et e e sab e e nbeesene s 120
16. Reciprocity:
Agreement State licensees who conduct activities in a non-Agreement State under the reciprocity provisions of 10 CFR
150.20:
Application (initial filiNG Of FOIM 24L1) ...ttt b et e he e bt e be e e bt e sae e e bt e enbeenbeeenneas 1,100
REVISIONS ...ttt ettt ekt e 2ttt e h e b oo H bt e h e 4Rt e ekt e oAb e ke e b e eh e e oAb e oAbt e R et bt e b et e bt et e e e ne e nen e 200

1 Types of fees—Separate charges, as shown in the schedule, will be assessed for preapplication consultations and reviews and applications
for new licenses and approvals, issuance of new licenses and approvals, amendments and certain renewals to existing licenses and approvals,
safety evaluations of sealed sources and devices, and certain inspections. The following guidelines apply to these charges:

(a) Application fees. Applications for new materials licenses and approvals; applications to reinstate expired, terminated or inactive licenses
and approvals except those subject to fees assessed at full costs, and applications filed by Agreement State licensees to register under the gen-
eral license provisions of 10 CFR 150.20, must be accompanied by the prescribed application fee for each category, except that:

(1) Applications for licenses covering more than one fee category of special nuclear material or source material must be accompanied by the
prescribed application fee for the highest fee category; and

(2) Applications for licenses under Category 1E must be accompanied by the prescribed application fee of $125,000.

(b) License/approval/review fees. Fees for applications for new licenses and approvals and for preapplication consultations and reviews subject
to full cost fees (fee Categories 1A, 1B, 1E, 2A, 4A, 5B, 10A, 11, 12, 13A, and 14) are due upon notification by the Commission in accordance
with §170.12(b), (e), and (f).

(c) Renewal/reapproval fees. Applications subject to full cost fees (fee Categories 1A, 1B, 1E, 2A, 4A, 5B, 10A, 11, 13A, and 14) are due upon
notification by the Commission in accordance with §170.12(d).

(d) Amendment/Revision Fees.

(1) Applications for amendments to licenses and approvals and revisions to reciprocity initial applications, except those subject to fees as-
sessed at full costs, must be accompanied by the prescribed amendment/revision fee for each license/revision affected. An application for an
amendment to a license or approval classified in more than one fee category must be accompanied by the prescribed amendment fee for the
category affected by the amendment unless the amendment is applicable to two or more fee categories in which case the amendment fee for the
highest fee category would apply. For those licenses and approvals subject to full costs (fee Categories 1A, 1B, 1E, 2A, 4A, 5B, 10A, 11, 12,
13A, and 14), amendment fees are due upon notification by the Commission in accordance with §170.12(c).

(2) An application for amendment to a materials license or approval that would place the license or approval in a higher fee category or add a
new fee category must be accompanied by the prescribed application fee for the new category.

(3) An application for amendment to a license or approval that would reduce the scope of a licensee’s program to a lower fee category must
be accompanied by the prescribed amendment fee for the lower fee category.

(4) Applications to terminate licenses authorizing small materials programs, when no dismantling or decontamination procedure is required, are
not subject to fees.

(e) Inspection fees. Inspections resulting from investigations conducted by the Office of Investigations and nonroutine inspections that result
from third-party allegations are not subject to fees. The fees assessed at full cost will be determined based on the professional staff time re-
quired to conduct the inspection multiplied by the rate established under § 170.20 plus any applicable contractual support services costs incurred.
Inspection fees are due upon notification by the Commission in accordance with §170.12(g).

2Fees will not be charged for orders issued by the Commission pursuant to 10 CFR 2.202 or for amendments resulting specifically from the re-
quirements of these types of Commission orders. However, fees will be charged for approvals issued under a specific exemption provision of the
Commission’s regulations under Title 10 of the Code of Federal Regulations (e.g., 10 CFR 30.11, 40.14, 70.14, 73.5, and any other sections now
or hereafter in effect) regardless of whether the approval is in the form of a license amendment, letter of approval, safety evaluation report, or
other form. In addition to the fee shown, an applicant may be assessed an additional fee for sealed source and device evaluations as shown in
Categories 9A through 9D.

3Full cost fees will be determined based on the professional staff time and appropriate contractual support services expended. For those appli-
cations currently on file and for which fees are determined based on the full cost expended for the review, the professional staff hours expended
for the review of the application up to the effective date of the final rule will be determined at the professional rates in effect at the time the serv-
ice was provided. For applications currently on file for which review costs have reached an applicable fee ceiling established by the June 20,
1984, and July 2, 1990, rules, but are still pending completion of the review, the cost incurred after any applicable ceiling was reached through
January 29, 1989, will not be billed to the applicant. Any professional staff-hours expended above those ceilings on or after January 30, 1989,
will be assessed at the applicable rates established by §170.20, as appropriate, except for topical reports whose costs exceed $50,000. Costs
which exceed $50,000 for each topical report, amendment, revision, or supplement to a topical report completed or under review from January
30, 1989, through August 8, 1991, will not be billed to the applicant. Any professional hours expended on or after August 9, 1991, will be as-
sessed at the applicable rate established in §170.20. The minimum total review cost is twice the hourly rate shown in §170.20.

4Licensees paying fees under Categories 1A, 1B, and 1E are not subject to fees under Categories 1C and 1D for sealed sources authorized
in the same license except in those instances in which an application deals only with the sealed sources authorized by the license. Applicants for
new licenses that cover both byproduct material and special nuclear material in sealed sources for use in gauging devices will pay the appro-
priate application fee for fee Category 1C only.

5 Fees will not be assessed for requests/reports submitted to the NRC:

(a) In response to a Generic Letter or NRC Bulletin that does not result in an amendment to the license, does not result in the review of an al-
ternate method or reanalysis to meet the requirements of the Generic Letter, or does not involve an unreviewed safety issue;

(b) In response to an NRC request (at the Associate Office Director level or above) to resolve an identified safety or environmental issue, or to
assist NRC in developing a rule, regulatory guide, policy statement, generic letter, or bulletin; or

(c) As a means of exchanging information between industry organizations and the NRC for the purpose of supporting generic regulatory im-
provements or efforts.
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PART 171—ANNUAL FEES FOR
REACTOR OPERATING LICENSES,
AND FUEL CYCLE LICENSES AND
MATERIALS LICENSES, INCLUDING
HOLDERS OF CERTIFICATES OF
COMPLIANCE, REGISTRATIONS, AND
QUALITY ASSURANCE PROGRAM
APPROVALS AND GOVERNMENT
AGENCIES LICENSED BY THE NRC

6. The authority citation for part 171
continues to read as follows:

Authority: Sec. 7601, Pub. L. 99-272, 100
Stat. 146, as amended by sec. 5601, Pub. L.
100-203, 101 Stat. 1330, as amended by Sec.
3201, Pub. L. 101-239, 103 Stat. 2106 as
amended by sec. 6101, Pub. L. 101-508, 104
Stat. 1388 (42 U.S.C. 2213); sec. 301, Pub. L.
92-314, 86 Stat. 222 (42 U.S.C. 2201(w)); sec.
201, 88 Stat. 1242, as amended (42 U.S.C.
5841); sec. 2903, Pub. L. 102-486, 106 Stat.
3125, (42 U.S.C. 2214 note).

7.1n §171.15, paragraph (d) is
removed and reserved and paragraphs
(@), (b), (c), and (e) are revised to read
as follows:

§171.15 Annual Fees: Reactor operating
licenses.

(a) Each person licensed to operate a
power, test, or research reactor shall pay
the annual fee for each unit for which
the person holds an operating license at
any time during the Federal FY in
which the fee is due, except for those
test and research reactors exempted in
§171.11 (a)(1) and (a)(2).

(b) The FY 1996 uniform annual fee
for each operating power reactor which
must be collected by September 30,
1996, is $2,747,000. This fee has been
determined by adjusting the FY 1995
annual fee downward by approximately
6 percent. The FY 1995 annual fee was
comprised of a base annual fee and an
additional charge (surcharge). The
activities comprising the base FY 1995
annual fee are as follows:

(1) Powver reactor safety and
safeguards regulation except licensing
and inspection activities recovered
under 10 CFR Part 170 of this chapter.

(2) Research activities directly related
to the regulation of power reactors.

(3) Generic activities required largely
for NRC to regulate power reactors, e.g.,

updating part 50 of this chapter, or
operating the Incident Response Center.

(c) The activities comprising the FY
1995 surcharge are as follows:

(1) Activities not attributable to an
existing NRC licensee or class of
licensees; e.g., reviews submitted by
other government agencies (e.g., DOE)
that do not result in a license or are not
associated with a license; international
cooperative safety program and
international safeguards activities; low-
level waste disposal generic activities;
uranium enrichment generic activities;
and

(2) Activities not currently assessed
under 10 CFR Part 170 licensing and
inspection fees based on existing
Commission policy, e.g., reviews and
inspections conducted of nonprofit
educational institutions, and costs that
would not be collected from small
entities based on Commission policy in
accordance with the Regulatory
Flexibility Act.

* * * * *

(d) [Reserved].

(e) The FY 1996 annual fees for
licensees authorized to operate a
nonpower (test and research) reactor
licensed under Part 50 of this chapter,
except for those reactors exempted from
fees under §171.11(a), are as follows:

Research reactor
TeSt reactor.......cuuvvvvvvveeeeeeeieeiieirieeniennnes

* * * * *

8. In 8171.16, the introductory text of
paragraph (c) and paragraphs (c)(1),
(c)(4), (d), and (e) are revised to read as
follows:

§171.16 Annual Fees: Materials
Licensees, Holders of Certificates of
Compliance, Holders of Sealed Source and
Device Registrations, Holders of Quality
Assurance Program Approvals and
Government agencies licensed by the NRC.
* * * * *

(c) A licensee who is required to pay
an annual fee under this section may
qualify as a small entity. If a licensee
qualifies as a small entity and provides
the Commission with the proper
certification, the licensee may pay

reduced annual fees for FY 1996 as
follows:

Maximum
annual fee
per licensed
category

Small Businesses Not Engaged

in Manufacturing and Small

Not-For-Profit Organizations

(Gross Annual Receipts):

$350,000 to $5 million .......... $1,800

Less than $350,000 .............. 400
Manufacturing entities that

have an average of 500 em-

ployees or less:

35 to 500 employees ............ 1,800

Less than 35 employees ....... 400
Small Governmental Jurisdic-

tions (Including publicly sup-

ported educational institu-

tions) (Population):

20,000 to 50,000 ........c.oceeee. 1,800

Less than 20,000 .................. 400
Educational Institutions that are

not State or Publicly:
Supported, and have 500 Em-

ployees or Less:

35 to 500 employees ............ 1,800

Less than 35 employees ....... 400

(1) A licensee qualifies as a small
entity if it meets the size standards
established by the NRC (See 10 CFR
2.810).

* * * * *

(4) For FY 1996, the maximum annual
fee a small entity is required to pay is
$1,800 for each category applicable to
the license(s).

(d) The FY 1996 annual fees for
materials licensees and holders of
certificates, registrations or approvals
subject to fees under this section are
shown below. The FY 1996 annual fees,
which must be collected by September
30, 1996, have been determined by
adjusting downward the FY 1995
annual fees by approximately 6 percent.
The FY 1995 annual fee was comprised
of a base annual fee and an additional
charge (surcharge). The activities
comprising the FY 1995 surcharge are
shown in paragraph (e) of this section.

SCHEDULE OF MATERIALS ANNUAL FEES AND FEES FOR GOVERNMENT AGENCIES LICENSED BY NRC

[See footnotes at end of table]

Category of materials licenses fégg?gle
1. Special nuclear material:
A.(1) Licenses for possession and use of U-235 or plutonium for fuel fabrication activities.

(a) Strategic Special Nuclear Material:
BADCOCK & WIICOX .viviiiiitieite ettt sttt ettt et st et e st ene e s teemeenteeneenaeeneenneaneennenneens SNM-42 $2,404,000
NUCIEAI FUEI SEIVICES ...ttt ettt ettt e e b et e e e be e e e e bt e e s sbe e e snnneeeannneeeas SNM-124 2,404,000

(b) Low Enriched Uranium in Dispersable Form Used for Fabrication of Power Reactor Fuel:
Combustion Engineering (HEMALITE) .....cueeeiieiieiiiii e e st se e e e s e e snae e e snnae e e snaaeeensneas SNM-33 1,180,000
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SCHEDULE OF MATERIALS ANNUAL FEES AND FEES FOR GOVERNMENT AGENCIES LICENSED BY NRC—Continued
[See footnotes at end of table]

Category of materials licenses f@gg llJ 2I3
General EIECHIC COMPANY ....coiiuiiiiiiiieiiit ettt et e et e e s et e e ssbe e e e asbe e e asb e e e sbbeeesanbeeeasseeeaasneeennseeas SNM-1097 1,180,000
Siemens Nuclear Power .............. SNM-1227 1,180,000
Westinghouse Electric Company . . | SNM-1107 1,180,000
(2) All other special nuclear materials licenses not included in Category 1.A.(1) which are licensed for fuel
cycle activities.

(a) Facilities with limited operations:
B&W FUEI COMPANY ...iiiiiiiiieeiiiiie ettt e eeiiee sttt e e st e e e st e e e steee e e taeeasnteeeesnteeeaseeeesssaaeeantaeeansteeeannaeeeannneenns SNM-1168 469,400

(b) All Others:
(1= g LT = T L= £ o ST SNM-960 318,800

B. Licenses for receipt and storage of spent fuel at an independent spent fuel storage installation (ISFSI) .. | 261,100

C. Licenses for possession and use of special nuclear material in sealed sources contained in devices | 1,200
used in industrial measuring systems, including x-ray fluorescence analyzers.

D. All other special nuclear material licenses, except licenses authorizing special nuclear material in un- | 2,800
sealed form in combination that would constitute a critical quantity, as defined in § 150.11 of this chapter,
for which the licensee shall pay the same fees as those for Category 1.A.(2).

E. Licenses for the operation of a uranium enrichment facility .............ccoooiiiiiiiiiii e 11N/A

2. Source material:

A.(1) Licenses for possession and use of source material for refining uranium mill concentrates to uranium | 598,100
hexafluoride.

(2) Licenses for possession and use of source material in recovery operations such as milling, in-situ
leaching, heap-leaching, ore buying stations, ion exchange facilities and in processing of ores containing
source material for extraction of metals other than uranium or thorium, including licenses authorizing the
possession of byproduct waste material (tailings) from source material recovery operations, as well as li-
censes authorizing the possession and maintenance of a facility in a standby mode..

(O Fo TSR I = Tod | 1TSS UPSRRN 57,000
(O TS I - T 1o S UROPRR 32,200
[ 1 =T g = o] 1 = SRR OTRR 20,600

(3) Licenses that authorize the receipt of byproduct material, as defined in Section 11e.(2) of the Atomic | 41,800
Energy Act, from other persons for possession and disposal, except those licenses subject to the fees in
Category 2.A.(2) or Category 2.A.(4).

(4) Licenses that authorize the receipt of byproduct material, as defined in Section 11e(2) of the Atomic | 7,400
Energy Act, from other persons for possession and disposal incidental to the disposal of the uranium
waste tailings generated by the licensee’s milling operations, except those licenses subject to the fees in
Category 2.A.(2).

B. Licenses which authorize only the possession, use and/or installation of source material for shielding .... | 450

C. All other SOUrCe MALErAl ICENSES .....uvviiiieeiiiiiieie et e ettt e e e e et e e e e e et e e e e e s e st ba e e e e e e s eabaraeeeeesesarreeeeeesans 8,100

3. Byproduct material:

A. Licenses of broad scope for possession and use of byproduct material issued pursuant to parts 30 and | 15,400
33 of this chapter for processing or manufacturing of items containing byproduct material for commercial
distribution.

B. Other licenses for possession and use of byproduct material issued pursuant to part 30 of this chapter | 5,200
for processing or manufacturing of items containing byproduct material for commercial distribution.

C. Licenses issued pursuant to §832.72, 32.73, and/or 32.74 of this chapter authorizing the processing or | 10,400
manufacturing and distribution or redistribution of radiopharmaceuticals, generators, reagent kits and/or
sources and devices containing byproduct material. This category also includes the possession and use
of source material for shielding authorized pursuant to part 40 of this chapter when included on the
same license.

D. Licenses and approvals issued pursuant to §832.72, 32.73, and/or 32.74 of this chapter authorizing dis- | 4,100
tribution or redistribution of radiopharmaceuticals, generators, reagent kits and/or sources or devices not
involving processing of byproduct material. This category also includes the possession and use of
source material for shielding authorized pursuant to part 40 of this chapter when included on the same li-
cense..

E. Licenses for possession and use of byproduct material in sealed sources for irradiation of materials in | 2,900
which the source is not removed from its shield (self-shielded units).

F. Licenses for possession and use of less than 10,000 curies of byproduct material in sealed sources for | 3,500
irradiation of materials in which the source is exposed for irradiation purposes. This category also in-
cludes underwater irradiators for irradiation of materials in which the source is not exposed for irradiation
purposes.

G. Licenses for possession and use of 10,000 curies or more of byproduct material in sealed sources for | 18,200
irradiation of materials in which the source is exposed for irradiation purposes. This category also in-
cludes underwater irradiators for irradiation of materials in which the source is not exposed for irradiation
purposes.

H. Licenses issued pursuant to subpart A of part 32 of this chapter to distribute items containing byproduct | 4,600
material that require device review to persons exempt from the licensing requirements of part 30 of this
chapter, except specific licenses authorizing redistribution of items that have been authorized for distribu-
tion to persons exempt from the licensing requirements of part 30 of this chapter.
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SCHEDULE OF MATERIALS ANNUAL FEES AND FEES FOR GOVERNMENT AGENCIES LICENSED BY NRC—Continued

[See footnotes at end of table]

Category of materials licenses

Annual
fees123

I. Licenses issued pursuant to subpart A of part 32 of this chapter to distribute items containing byproduct
material or quantities of byproduct material that do not require device evaluation to persons exempt from
the licensing requirements of part 30 of this chapter, except for specific licenses authorizing redistribution
of items that have been authorized for distribution to persons exempt from the licensing requirements of
part 30 of this chapter.

J. Licenses issued pursuant to subpart B of part 32 of this chapter to distribute items containing byproduct
material that require sealed source and/or device review to persons generally licensed under part 31 of
this chapter, except specific licenses authorizing redistribution of items that have been authorized for dis-
tribution to persons generally licensed under part 31 of this chapter.

K. Licenses issued pursuant to subpart B of part 31 of this chapter to distribute items containing byproduct
material or quantities of byproduct material that do not require sealed source and/or device review to
persons generally licensed under part 31 of this chapter, except specific licenses authorizing redistribu-
tion of items that have been authorized for distribution to persons generally licensed under part 31 of this
chapter.

L. Licenses of broad scope for possession and use of byproduct material issued pursuant to parts 30 and
33 of this chapter for research and development that do not authorize commercial distribution.

M. Other licenses for possession and use of byproduct material issued pursuant to part 30 of this chapter
for research and development that do not authorize commercial distribution.

N. Licenses that authorize services for other licensees, except:

(1) Licenses that authorize only calibration and/or leak testing services are subject to the fees speci-
fied in fee Category 3P; and

(2) Licenses that authorize waste disposal services are subject to the fees specified in fee Categories
4A, 4B, and 4C.

O. Licenses for possession and use of byproduct material issued pursuant to part 34 of this chapter for in-
dustrial radiography operations. This category also includes the possession and use of source material
for shielding authorized pursuant to part 40 of this chapter when authorized on the same license.

P. All other specific byproduct material licenses, except those in Categories 4A through 9D ..........ccccceeeeenee.

4. Waste disposal and processing:

A. Licenses specifically authorizing the receipt of waste byproduct material, source material, or special nu-
clear material from other persons for the purpose of contingency storage or commercial land disposal by
the licensee; or licenses authorizing contingency storage of low-level radioactive waste at the site of nu-
clear power reactors; or licenses for receipt of waste from other persons for incineration or other treat-
ment, packaging of resulting waste and residues, and transfer of packages to another person authorized
to receive or dispose of waste material.

B. Licenses specifically authorizing the receipt of waste byproduct material, source material, or special nu-
clear material from other persons for the purpose of packaging or repackaging the material. The licensee
will dispose of the material by transfer to another person authorized to receive or dispose of the material.

C. Licenses specifically authorizing the receipt of prepackaged waste byproduct material, source material,
or special nuclear material from other persons. The licensee will dispose of the material by transfer to
another person authorized to receive or dispose of the material.

5. Well logging:

A. Licenses for possession and use of byproduct material, source material, and/or special nuclear material
for well logging, well surveys, and tracer studies other than field flooding tracer studies.

B. Licenses for possession and use of byproduct material for field flooding tracer studies .............cccccoeveennee

6. Nuclear laundries:

A. Licenses for commercial collection and laundry of items contaminated with byproduct material, source
material, or special nuclear material.

7. Human use of byproduct, source, or special nuclear material:

A. Licenses issued pursuant to parts 30, 35, 40, and 70 of this chapter for human use of byproduct mate-
rial, source material, or special nuclear material in sealed sources contained in teletherapy devices. This
category also includes the possession and use of source material for shielding when authorized on the
same license.

B. Licenses of broad scope issued to medical institutions or two or more physicians pursuant to parts 30,
33, 35, 40, and 70 of this chapter authorizing research and development, including human use of by-
product material except licenses for byproduct material, source material, or special nuclear material in
sealed sources contained in teletherapy devices. This category also includes the possession and use of
source material for shielding when authorized on the same license®.

C. Other licenses issued pursuant to parts 30, 35, 40, and 70 of this chapter for human use of byproduct
material, source material, and/or special nuclear material except licenses for byproduct material, source
material, or special nuclear material in sealed sources contained in teletherapy devices. This category
also includes the possession and use of source material for shielding when authorized on the same li-
cense?®.

8. Civil defense:

A. Licenses for possession and use of byproduct material, source material, or special nuclear material for
civil defense activities.

9. Device, product, or sealed source safety evaluation:

A. Registrations issued for the safety evaluation of devices or products containing byproduct material,
source material, or special nuclear material, except reactor fuel devices, for commercial distribution.

8,200

3,500

3,000

11,400

5,100

5,600

13,000

1,600

94,400

13,300

7,100

7,500

12,200

13,600

9,500

21,700

4,300

1,600

6,700
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SCHEDULE OF MATERIALS ANNUAL FEES AND FEES FOR GOVERNMENT AGENCIES LICENSED BY NRC—Continued
[See footnotes at end of table]

Annual

Category of materials licenses fees123

B. Registrations issued for the safety evaluation of devices or products containing byproduct material, | 3,400
source material, or special nuclear material manufactured in accordance with the unique specifications
of, and for use by, a single applicant, except reactor fuel devices.

C. Registrations issued for the safety evaluation of sealed sources containing byproduct material, source | 1,400
material, or special nuclear material, except reactor fuel, for commercial distribution.

D. Registrations issued for the safety evaluation of sealed sources containing byproduct material, source | 720
material, or special nuclear material, manufactured in accordance with the unique specifications of, and
for use by, a single applicant, except reactor fuel.

10. Transportation of radioactive material:

A. Certificates of Compliance or other package approvals issued for design of casks, packages, and ship-

ping containers.

Spent Fuel, High-Level WASLE, @Nnd .............ooiiiiiiiii ettt et e et e e e enbeeeaanes 6N/A
(0131 G O T SR TOPTROP PP PP TP PPPTOPIN 6N/A
B. Approvals issued of 10 CFR part 71 quality assurance programs.
USEIS @N0 FADIICAIOIS .....eiitiiiiiieiiiet ettt b et sa et e bt e bt e s bt ettt et e et e e e nneenaneaneee e 72,800
USErS . 950
11. Standardized spent fuel facilities . 6N/A
12. Special ProjECtS ......cceveiiiiieiiiiieeiiee e SN/A
13. A. Spent fuel storage cask Certificate of Compliance .........cc.cccccvveeneen. SN/A
B. General licenses for storage of spent fuel under 10 CFR 72.210 .....ccceiiiiiiiiiiiiieeiiee et 261,100

14. Byproduct, source, or special nuclear material licenses and other approvals authorizing decommissioning, | 7 N/A
decontamination, reclamation, or site restoration activities pursuant to 10 CFR parts 30, 40, 70, and 72.
BT o o Lo g =T Yo I e o To g o7 =T g Y Y SSR 8N/A

16. RECIPIOCILY ..uveeeiiiiiie ettt ettt ettt e et e e sae e e s bn e e e e ne e e e e nbeeeenees 8N/A

17. Master materials licenses of broad scope issued to Government agencies 388,600

18. Department of Energy:
YN O =T ) o= | (Yo O 4 ] o] =g Lo RSP 101,078,000 | .eovcrveeiireeieennn
B. Uranium Mill Tailing Radiation Control Act (UMTRCA) ACHIVItIES ......ccccuiiiiiiiiiiiiiie et 1,813,000

1 Annual fees will be assessed based on whether a licensee held a valid license with the NRC authorizing possession and use of radioactive
material during the fiscal year. However, the annual fee is waived for those materials licenses and holders of certificates, registrations, and ap-
provals who either filed for termination of their licenses or approvals or filed for possession only/storage licenses prior to October 1, 1995, and
permanently ceased licensed activities entirely by September 30, 1995. Annual fees for licensees who filed for termination of a license, down-
grade of a license, or for a POL during the fiscal year and for new licenses issued during the fiscal year will be prorated in accordance with the
provisions of §171.17. If a person holds more than one license, certificate, registration, or approval, the annual fee(s) will be assessed for each
license, certificate, registration, or approval held by that person. For licenses that authorize more than one activity on a single license (e.g.,
human use and irradiator activities), annual fees will be assessed for each category applicable to the license. Licensees paying annual fees
under Category 1.A. (1). are not subject to the annual fees of Category 1.C and 1.D for sealed sources authorized in the license.

2Payment of the prescribed annual fee does not automatically renew the license, certificate, registration, or approval for which the fee is paid.
Renewal applications must be filed in accordance with the requirements of parts 30, 40, 70, 71, or 72 of this chapter.

3For FYs 1997 and 1998, fees for these materials licenses will be calculated and assessed in accordance with §171.13 and will be published
in the FEDERAL REGISTER for notice and comments.

4A Class | license includes mill licenses issued for the extraction of uranium from uranium ore. A Class Il license includes solution mining li-
censes (in-situ and heap leach) issued for the extraction of uranium from uranium ores including research and development licenses. An “other”
license includes licenses for extraction of metals, heavy metals, and rare earths.

5Two licenses have been issued by NRC for land disposal of special nuclear material. Once NRC issues a LLW disposal license for byproduct
and source material, the Commission will consider establishing an annual fee for this type of license.

6 Standardized spent fuel facilities, parts 71 and 72 Certificates of Compliance, and special reviews, such as topical reports, are not assessed
an annual fee because the generic costs of regulating these activities are primarily attributable to the users of the designs, certificates, and topi-
cal reports.

7Licensees in this category are not assessed an annual fee because they are charged an annual fee in other categories while they are li-
censed to operate.

8 No annual fee is charged because it is not practical to administer due to the relatively short life or temporary nature of the license.

9 Separate annual fees will not be assessed for pacemaker licenses issued to medical institutions who also hold nuclear medicine licenses
under Categories 7B or 7C.

10 This includes Certificates of Compliance issued to DOE that are not under the Nuclear Waste Fund.

11 No annual fee has been established because there are currently no licensees in this particular fee category.

(e) The activities comprising the FY (3) Activities not currently assessed policy in accordance with the
1995 surcharge are as follows: under 10 CFR part 170 licensing and Regulatory Flexibility Act.
(1) LLW disposal generic activities; inspection fees based on existing law or * * *
(2) Activities not attributable to an Commission policy, e.g., reviews and 9.1n §171.19, paragraphs (b) and (c)
existing NRC licensee or classes of inspections conducted of nonprofit are revised and a new paragraph (d) is
educational institutions and Federal added to read as follows:

licensees; e.g., international cooperative
safety program and international
safeguards activities; support for the
Agreement State program; site
decommissioning management plan
(SDMP) activities and

agencies; activities related to

decommissioning and reclamation and ~ 8171.19 Payment.

costs that would not be collected from * oo+ ¥

small entities based on Commission (b) For FY 1996 through FY 1998, the
Commission will adjust the fourth
quarterly bill for operating power
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reactors and certain materials licensees
to recover the full amount of the revised
annual fee. If the amounts collected in
the first three quarters exceed the
amount of the revised annual fee, the
overpayment will be refunded. The NRC
will refund any “‘flat” materials renewal
fees payments received for renewal
applications filed in FY 1996, as
appropriate. All other licensees, or
holders of a certificate, registration, or
approval of a QA program will be sent

a bill for the full amount of the annual
fee upon publication of the final rule or
on the anniversary date of the license.
Payment is due on the invoice date and
interest accrues from the date of the
invoice. However, interest will be
waived if payment is received within 30
days from the invoice date.

(c) For FYs 1996 through 1998, annual
fees in the amount of $100,000 or more
and described in the Federal Register
notice pursuant to § 171.13 must be paid
in quarterly installments of 25 percent
as billed by the NRC. The quarters begin
on October 1, January 1, April 1, and
July 1 of each fiscal year.

(d) For FYs 1996 through 1998,
annual fees of less than $100,000 must
be paid as billed by the NRC. Beginning
in FY 1996, materials license annual
fees that are less than $100,000 will be
billed on the anniversary of the license.
The materials licensees that would be
billed on the anniversary date of the
license are those covered by fee
categories 1.C. and 1.D.; 2.A.(2) through
2.C.; 3.A. through 3.P.; 4.B. through
9.D.; and 10.B. For annual fee purposes,
the anniversary date of the license is
considered to be the first day of the
month in which the original license was
issued by the NRC. During the transition
year of FY 1996, licensees with license
anniversary dates falling between
October 1 and the effective date of the
FY 1996 final rule would receive an
annual fee bill payable on the effective
date of the final rule, and licensees with
license anniversary dates that fall on or
after the effective date of the final rule
would be billed on the anniversary of
their license. Starting with the effective
date of the FY 1996 final rule, licensees
that are billed on the license
anniversary date would be assessed the
annual fee in effect on the anniversary
date of the license.

Dated at Rockville, MD, this 19th day of
January, 1996.

For the Nuclear Regulatory Commission.
James M. Taylor,
Executive Director for Operations.

Appendix A to this Proposed Rule
Regulatory Flexibility Analysis for the
Amendments to 10 CFR Part 170 (License
Fees) and 10 CFR Part 171 (Annual Fees)

1. Background.

The Regulatory Flexibility Act of 1980 (5
U.S.C. 601 et seq.) establishes as a principle
of regulatory practice that agencies endeavor
to fit regulatory and informational
requirements, consistent with applicable
statutes, to a scale commensurate with the
businesses, organizations, and government
jurisdictions to which they apply. To achieve
this principle, the Act requires that agencies
consider the impact of their actions on small
entities. If the agency cannot certify that a
rule will not significantly impact a
substantial number of small entities, then a
regulatory flexibility analysis is required to
examine the impacts on small entities and
the alternatives to minimize these impacts.

To assist in considering these impacts
under the Regulatory Flexibility Act (RFA),
first the NRC adopted size standards for
determining which NRC licensees qualify as
small entities (50 FR 50241, December 9,
1985). These size standards were clarified
November 6, 1991 (56 FR 56672). On April
7,1994 (59 FR 16513), the Small Business
Administration (SBA) issued a final rule
changing its size standards. The SBA
adjusted its receipts-based size standards
levels to mitigate the effects of inflation from
1984 to 1994. On November 30, 1994 (59 FR
61293), the NRC published a proposed rule
to amend its size standards. After evaluating
the two comments received, a final rule that
would revise the NRC’s size standards as
proposed was developed and approved by
the SBA on March 24, 1995. The NRC
published the final rule revising its size
standards on April 11, 1995 (60 FR 18344).
The revised standards became effective May
11, 1995. The revised standards adjusted the
NRC receipts-based size standards from $3.5
million to $5 million to accommodate
inflation and to conform to the SBA final
rule. The NRC also eliminated the separate
$1 million size standard for private practice
physicians and applied a receipts-based size
standard of $5 million to this class of
licensees. This mirrored the revised SBA
standard of $5 million for medical
practitioners. The NRC also established a size
standard of 500 or fewer employees for
business concerns that are manufacturing
entities. This standard is the most commonly
used SBA employee standard and is the
standard applicable to the types of
manufacturing industries that hold an NRC
license.

The NRC used the revised standards in the
final FY 1995 fee rule and proposes to
continue their use in this FY 1996 proposed
rule. The small entity fee categories in
§171.16(c) of this proposed rule reflect the
changes in the NRC’s size standards adopted
in FY 1995. A new maximum small entity fee
for manufacturing industries with 35 to 500
employees was established at $1,800 and a
lower-tier small entity fee of $400 was

established for those manufacturing
industries with less than 35 employees. The
lower-tier receipts-based threshold of
$250,000 was raised to $350,000 to reflect
approximately the same percentage
adjustment as that made by the SBA when
they adjusted the receipts-based standard
from $3.5 million to $5 million. The NRC
believes that the proposal to continue these
actions would reduce the impact of annual
fees on small businesses in FY 1996. The
NRC size standards are codified at 10 CFR
2.810.

Pub. L. 101-508, the Omnibus Budget
Reconciliation Act of 1990 (OBRA-90),
requires that the NRC recover approximately
100 percent of its budget authority, less
appropriations from the Nuclear Waste Fund,
for Fiscal Years (FY) 1991 through 1995 by
assessing license and annual fees. OBRA-90
was amended in 1993 to extend the 100
percent recovery requirement for NRC
through 1998. For FY 1991, the amount for
collection was approximately $445.3 million;
for FY 1992, approximately $492.5 million;
for FY 1993 about $518.9 million; for FY
1994 about $513 million; for FY 1995 about
$503.6 million and the amount to be
collected in FY 1996 is approximately $462.3
million.

To comply with OBRA-90, the
Commission amended its fee regulations in
10 CFR parts 170 and 171 in FY 1991 (56 FR
31472, July 10, 1991) in FY 1992, (57 FR
32691, July 23, 1992) in FY 1993 (58 FR
38666, July 20, 1993) in FY 1994 (59 FR
36895, July 20, 1994) and in FY 1995 (60 FR
32218, June 20, 1995) based on a careful
evaluation of over 1,000 comments. These
final rules established the methodology used
by NRC in identifying and determining the
fees assessed and collected in FYs 1991-
1995.

The NRC indicated in the FY 1995 final
rule that it would attempt to stabilize annual
fees as follows. Beginning in FY 1996, it
would adjust the annual fees only by the
percentage change (plus or minus) in NRC’s
total budget authority unless there was a
substantial change in the total NRC budget
authority or the magnitude of the budget
allocated to a specific class of licensees, in
which case the annual fee base would be
recalculated (60 FR 32225, June 20, 1995).
The NRC also indicated that the percentage
change would be adjusted based on changes
in the 10 CFR part 170 fees and other receipts
as well as an adjustment for the number of
licensees paying the fees. As a result, the
NRC is proposing that the FY 1996 annual
fees for all licensees be established at 6.4
percent below the FY 1995 annual fees. The
NRC believes that the proposed 6.4 percent
downward adjustment to the FY 1995 annual
fees is not a substantial enough change to
warrant establishing a new baseline for FY
1996. Therefore, the NRC is proposing to
establish the FY 1996 annual fees for all
licensees at a level of about 6 percent below
the FY 1995 fees.

The NRC is also proposing to continue the
streamlining of the fee structure and process
for materials licenses which began in FY
1995. Two changes are being proposed in this
area.

First, the NRC is proposing to assess
annual fees for certain materials licenses on
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the anniversary date of the license. Billing
certain materials licenses on the anniversary
date of the license would allow NRC to make
improved efficiencies in the billing process
whereby approximately 500 annual fee
invoices would be sent to materials licensees
each month. The current practice of billing
over 6,000 materials licensees at the same
time in the fiscal year would be eliminated.
The NRC believes that the efficiencies gained
by billing certain materials annual fees on a
monthly basis as well as materials licensees
knowing exactly when they will be billed
each year for the annual fee outweigh the
inconveniences that may be caused during
the FY 1996 transition period.

Second, the NRC is proposing to further
streamline the materials fee program and
improve the predictability of fees by
eliminating the materials “flat”” renewal fees
in §170.31. This proposed action is
consistent with the NRC’s recent Business
Process Reengineering initiative to extend the
duration of certain materials licenses. The
NRC published a proposed rule in the
Federal Register on September 8, 1995,
explaining this initiative (60 FR 46784). In
the proposed rule, certain materials licenses
would be extended for five years beyond
their expiration date. Additionally,
comments were requested on the general
topic of the appropriate duration of licenses.
A final rule was published in the Federal
Register on January 16, 1996 (61 FR 1109).

Il. Impact on Small Entities

The comments received on the proposed
FY 1991-1995 fee rule revisions and the
small entity certifications received in
response to the final FY 1991-1995 fee rules
indicate that NRC licensees qualifying as
small entities under the NRC’s size standards
are primarily those licensed under the NRC’s
materials program. Therefore, this analysis
will focus on the economic impact of the
annual fees on materials licensees.

The Commission’s fee regulations result in
substantial fees being charged to those
individuals, organizations, and companies
that are licensed under the NRC materials
program. Of these materials licensees, about
18 percent (approximately 1,300 licensees)
have requested small entity certification in
the past. In FY 1993, the NRC conducted a
survey of its materials licensees. The results
of this survey indicated that about 25 percent
of these licensees could qualify as small
entities under the current NRC size
standards.

The commenters on the FY 1991-1994
proposed fee rules indicated the following
results if the proposed annual fees were not
modified:

—Large firms would gain an unfair
competitive advantage over small entities.
One commenter noted that a small well-
logging company (a “Mom and Pop”’ type
of operation) would find it difficult to
absorb the annual fee, while a large
corporation would find it easier. Another
commenter noted that the fee increase
could be more easily absorbed by a high-
volume nuclear medicine clinic. A gauge
licensee noted that, in the very competitive
soils testing market, the annual fees would
put it at an extreme disadvantage with its

much larger competitors because the
proposed fees would be the same for a two-
person licensee as for a large firm with
thousands of employees.

—Some firms would be forced to cancel their
licenses. One commenter, with receipts of
less than $500,000 per year, stated that the
proposed rule would, in effect, force it to
relinquish its soil density gauge and
license, thereby reducing its ability to do
its work effectively. Another commenter
noted that the rule would force the
company and many other small businesses
to get rid of the materials license
altogether. Commenters stated that the
proposed rule would result in about 10
percent of the well-logging licensees
terminating their licenses immediately and
approximately 25 percent terminating their
licenses before the next annual assessment.

—Some companies would go out of business.
One commenter noted that the proposal
would put it, and several other small
companies, out of business or, at the very
least, make it hard to survive.

—Some companies would have budget
problems. Many medical licensees
commented that, in these times of slashed
reimbursements, the proposed increase of
the existing fees and the introduction of
additional fees would significantly affect
their budgets. Another noted that, in view
of the cuts by Medicare and other third
party carriers, the fees would produce a
hardship and some facilities would
experience a great deal of difficulty in
meeting this additional burden.

Over the past five years, approximately
2,900 license, approval, and registration
terminations have been requested. Although
some of these terminations were requested
because the license was no longer needed or
licenses or registrations could be combined,
indications are that other termination
requests were due to the economic impact of
the fees.

The NRC continues to receive written and
oral comments from small materials
licensees. These commenters previously
indicated that the $3.5 million threshold for
small entities was not representative of small
businesses with gross receipts in the
thousands of dollars. These commenters
believe that the $1,800 maximum annual fee
represents a relatively high percentage of
gross annual receipts for these “Mom and
Pop” type businesses. Therefore, even the
reduced annual fee could have a significant
impact on the ability of these types of
businesses to continue to operate.

To alleviate the continuing significant
impact of the annual fees on a substantial
number of small entities, the NRC considered
alternatives, in accordance with the RFA.
These alternatives were evaluated in the FY
1991 rule (56 FR 31472, July 10, 1991) in the
FY 1992 rule (57 FR 32691, July 23, 1992),
in the FY 1993 rule (58 FR 38666, July 20,
1993); in the FY 1994 rule (59 FR 36895, July
20, 1994) and in the FY 1995 rule (60 FR
32218, June 20, 1995). The alternatives
considered by the NRC can be summarized
as follows.

—Base fees on some measure of the amount
of radioactivity possessed by the licensee

(e.g., number of sources).

—Base fees on the frequency of use of the
licensed radioactive material (e.g., volume
of patients).

—Base fees on the NRC size standards for
small entities.

The NRC has reexamined the FY 1991—
1995 evaluations of these alternatives. Based
on that reexamination, the NRC continues to
believe that establishment of a maximum fee
for small entities is the most appropriate
option to reduce the impact on small entities.

The NRC established, and is continuing for
FY 1996, a maximum annual fee for small
entities. The RFA and its implementing
guidance do not provide specific guidelines
on what constitutes a significant economic
impact on a small entity. Therefore, the NRC
has no benchmark to assist it in determining
the amount or the percent of gross receipts
that should be charged to a small entity. For
FY 1996, the NRC will rely on the analysis
previously completed that established a
maximum annual fee for a small entity and
the amount of costs that must be recovered
from other NRC licensees as a result of
establishing the maximum annual fees.

The NRC continues to believe that the 10
CFR part 170 license fees (application and
amendment), or any adjustments to these
licensing fees during the past year, do not
have a significant impact on small entities. In
issuing this proposed rule for FY 1996, the
NRC concludes that the 10 CFR part 170
materials license fees do not have a
significant impact on a substantial number of
small entities and that the 10 CFR part 171
maximum annual small entity fee of $1,800
be continued.

By maintaining the maximum annual fee
for small entities at $1,800, the annual fee for
many small entities is reduced while at the
same time materials licensees, including
small entities, pay for most of the FY 1996
costs attributable to them. The costs not
recovered from small entities are allocated to
other materials licensees and to operating
power reactors. However, the amount that
must be recovered from other licensees as a
result of maintaining the maximum annual
fee is not expected to increase. Therefore, the
NRC is continuing, for FY 1996, the
maximum annual fee (base annual fee plus
surcharge) for certain small entities at $1,800
for each fee category covered by each license
issued to a small entity.

While reducing the impact on many small
entities, the Commission agrees that the
maximum annual fee of $1,800 for small
entities, when added to the part 170 license
fees, may continue to have a significant
impact on materials licensees with annual
gross receipts in the thousands of dollars.
Therefore, as in FY 1992-1995, the NRC is
continuing the lower-tier small entity annual
fee of $400 for small entities with relatively
low gross annual receipts. The lower-tier
small entity fee of $400 also applies to
manufacturing concerns, and educational
institutions not State or publicly supported,
with less than 35 employees. This lower-tier
small entity fee was first established in the
final rule published in the Federal Register
on April 17, 1992 (57 FR 13625) and now
includes manufacturing companies with a
relatively small number of employees.



2968

Federal Register / Vol. 61, No. 20 / Tuesday, January 30, 1996 / Proposed Rules

1. Summary

The NRC has determined the 10 CFR part
171 annual fees significantly impacts a
substantial number of small entities. A
maximum fee for small entities strikes a
balance between the requirement to collect
100 percent of the NRC budget and the
requirement to consider means of reducing
the impact of the fee on small entities. On the
basis of its regulatory flexibility analyses, the
NRC concludes that a maximum annual fee
of $1,800 for small entities and a lower-tier
small entity annual fee of $400 for small
businesses and not-for-profit organizations
with gross annual receipts of less than
$350,000, small governmental jurisdictions
with a population of less than 20,000, small
manufacturing entities that have less than 35
employees and educational institutions that
are not State or publicly supported and have
less than 35 employees reduces the impact
on small entities. At the same time, these
reduced annual fees are consistent with the
objectives of OBRA-90. Thus, the revised
fees for small entities maintain a balance
between the objectives of OBRA-90 and the
RFA. Therefore, the analysis and conclusions
established in the FY 1991-1995 rules
remain valid for this proposed rule for FY
1996.

[FR Doc. 96-1524 Filed 1-29-96; 8:45 am]
BILLING CODE 7590-01-P

FEDERAL RESERVE SYSTEM

12 CFR Part 226
[Regulation Z; Docket No. R-0913]

Truth in Lending

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Request for comments.

SUMMARY: The Board is soliciting
comment on whether the Truth in
Lending Act cost disclosure and other
rules for open-end home-secured lines
of credit provide adequate consumer
protections. The Riegle Community
Development and Regulatory
Improvement Act of 1994 directs the
Board to submit a report to the Congress
regarding this matter. Under present
law, creditors offering open-end home-
equity lending programs have to provide
detailed disclosures at the time a
consumer applies for a line of credit.
The law also imposes specific
substantive limitations on how these
programs may be structured; however
they are not subject to the type of
disclosure and restrictions imposed by
the Home Ownership and Equity Act of
1994 for closed-end credit.

DATES: Comments must be received on
or before April 1, 1996.

ADDRESSES: Comments should refer to

Docket No. R—-0913, and may be mailed

to William W. Wiles, Secretary, Board of
Governors of the Federal Reserve
System, 20th Street and Constitution
Avenue NW., Washington, DC 20551.
Comments also may be delivered to
Room B-2222 of the Eccles Building
between 8:45 a.m. and 5:15 p.m.
weekdays, or to the guard station in the
Eccles Building courtyard on 20th Street
NW. (between Constitution Avenue and
C Street) at any time. Comments may be
inspected in Room MP-500 of the
Martin Building between 9:00 a.m. and
5:00 p.m. weekdays, except as provided
in 12 CFR 261.8 of the Board’s rules
regarding the availability of information.
FOR FURTHER INFORMATION CONTACT:
Obrea Poindexter, Staff Attorney,
Division of Consumer and Community
Affairs, Board of Governors of the
Federal Reserve System, at (202) 452—
3667 or 452—2412. For users of
Telecommunications Device for the Deaf
(TDD), please contact Dorothea
Thompson at (202) 452-3544.

SUPPLEMENTARY INFORMATION:
I. Background

The Home Ownership and Equity
Protection Act (HOEPA) amendments to
the Truth in Lending Act, contained in
the Riegle Community Development and
Regulatory Improvement Act of 1994
(RCDRIA) require special disclosures
and impose substantive limitations on
certain closed-end home-equity loans
with rates or fees above a certain
percentage or amount. The requirements
and prohibitions contained in the
HOEPA, which became effective in
October 1995, do not apply to open-end
home-secured lines of credit. The
legislative history notes that
congressional hearings on home-equity
lending practices revealed little
evidence of abusive practices in the
open-end home-equity credit market.
The legislative history also states that, if
the market changes or if the Board finds
that open-end credit plans are being
used to circumvent the HOEPA, the
Board has the authority to address
abuses under section 152(d) of the
HOEPA.

In addition, the RCDRIA directs the
Board to conduct a study and submit a
report to the Congress, including
recommendations for legislation, on
whether existing rules for open-end
home-equity lending programs provide
consumers obtaining home-equity lines
of credit with adequate protections.

11. Current Rules for Home-Equity Lines
of Credit

The Home Equity Loan Consumer
Protection Act amendments to the Truth
in Lending Act, enacted in November

1988, require creditors to give
consumers extensive disclosures and an
educational brochure for home-equity
plans at the time an application is
provided. For example, creditors must
provide information about payment
terms, fees imposed under the plans,
and, for variable-rate plans, information
about the index used to determine the
rate and a fifteen-year history of changes
in the index values. In addition, the law
imposes certain substantive limitations
on home-equity plans, such as limiting
the right of creditors to terminate a plan
and accelerate an outstanding balance or
to change the terms of a plan after it has
been opened.

The Board’s Regulation Z (12 CFR
part 226) implements the Truth in
Lending Act. Regulation Z requirements
for home-equity lines of credit closely
mirror the statutory requirements. As
the statute sets forth specific
requirements that are restrictive in
many cases, the rules implementing the
statute are similarly restrictive.

Specific rules on home-equity lines of
credit are contained in Regulation Z,

8§ 226.5b, 226.6(e), 226.9(c)(3), and
226.16(d) and its accompanying
commentary. Requirements for home-
equity lines of credit apply to all open-
end credit plans secured by a
consumer’s dwelling. The rules require
creditors offering home-equity plans
(and third-parties in some instances) to
give specific disclosures about costs and
terms and limits how creditors may
structure programs.

Format and Timing of Disclosures

In most cases, at the time a consumer
is provided with an application for a
home-secured line of credit, disclosures
must be given. These disclosures must
be in writing, grouped together, and
segregated from all unrelated
information. Each consumer must also
be given an educational pamphlet
prepared by the Board entitled “When
Your Home is On the Line: What You
Should Know About Home Equity Lines
of Credit,” or a similar substitute.
Program-specific initial disclosures
must be given in writing before the first
transaction is made under the plan.

Content of Disclosures

Creditors offering home-equity plans
must provide information to consumers
that is required under section 226.5b of
the regulation. This includes, but is not
limited to, the following:

(1) The payment terms, including the
length of the draw and any repayment
period, an explanation of how the
minimum periodic payment will be
determined and the timing of payments,
and an example based on a $10,000
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outstanding balance and a recent annual
percentage rate (APR): 1

(2) The APR,;

(3) Fees imposed by the creditor and
third parties;

(4) A statement that negative
amortization may occur and that as a
result a consumer’s equity in a home
may decrease; and

(5) Several statements, including a
statement that loss of the home could
occur in the event of default.

Subsequent Disclosures

Subject to certain limitations on
changes in terms, creditors are generally
required to send the consumer a fifteen-
day advance notice if a term on the plan
is changed. In addition, a notice must
also be sent if additional extensions of
credit are prohibited or if the credit
limit is reduced,; this notice must be
sent no later than three business days
after the action is taken. 12 CFR 226.9(c)

Limitations on Home-equity Plans

Regulation Z prescribes substantive
limitations on the changes that a
creditor can make in the annual
percentage rate, termination of a plan,
and any other change in the credit terms
that were initially disclosed. For
example, a creditor cannot terminate a
plan and demand repayment of the
entire outstanding balance unless the
consumer has engaged in fraud or
misrepresentation, failed to meet the
repayment terms, or adversely affected
the creditor’s security by action or
inaction. A creditor generally cannot
change a term unless the change was
provided for in the initial agreement,
the consumer agrees to the change in
writing, or the change is insignificant or
“unequivocally beneficial” to the
consumer throughout the remainder of
the plan; and cannot apply a new index
and margin unless the original index
becomes unavailable. 12 CFR 226.5b(f)

Advertising

Creditors generally trigger additional
disclosures, in advertisements, if they
advertise account-opening disclosures
relating to finance charges and other
significant charges or repayment terms
for a plan. If a home-equity plan
advertisement contains a trigger term,
creditors must also state the following:

(1) The periodic rate used to compute
the finance charge (expressed as an
APR);

1The example must show the minimum periodic
payment and the time it would take to repay the
$10,000 balance if the consumer made only those
payments and obtained no additional credit
extensions.

(2) Loan fees that are a percentage of
the credit limit, along with an estimate
of other plan fees; and

(3) The maximum APR that could be
imposed in a variable-rate plan.

If a minimum payment for the home-
equity plan is stated, the advertisement
must also state if a balloon payment will
result. For a variable-rate plan, if the
advertisement states a rate other than
one based on the contract’s index and
margin, the advertisement must also
state how long the introductory rate will
be in effect. The introductory rate and
the fully-indexed rate must be disclosed
with equal prominence. In addition,
creditors cannot advertise home-equity
plans as “free money” (or using a
similar term) and cannot discuss the tax
consequences of interest deductions in
a misleading way. 12 CFR 226.16(d)

111. Request for Comments

The Board requests comment on
whether the existing home-equity
lending rules provide adequate
protections for consumers and whether
any statutory or regulatory changes are
warranted to ensure adequate disclosure
and other consumer protections in
connection with open-end home-equity
lines of credit.

The Board will submit its report to the
Congress in early fall 1996, based on the
comments of interested parties and its
own analysis.

By order of the Board of Governors of the
Federal Reserve System, January 24, 1996.
William W. Wiles,

Secretary of the Board.
[FR Doc. 96-1651 Filed 1-29-96; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 981
[Docket No. 951213299-5299-01]
RIN 0648-Al42

Ocean Thermal Energy Conversion
Licensing Program

AGENCY: Office of Ocean and Coastal
Resource Management (OCRM),
National Ocean Service (NOS), National
Oceanic and Atmospheric
Administration (NOAA), Department of
Commerce (DOC).

ACTION: Proposed rule.

SUMMARY: The National Oceanic and
Atmospheric Administration (NOAA) is
proposing to remove Part 981 from Title
15 of the Code of Federal Regulations

(Part 981). Part 981 implements the
Ocean Thermal Energy Conversion
(OTEC) Licensing Program, which was
established under the Ocean Thermal
Energy Conversion Act of 1980, as
amended, (OTEC Act), 42 U.S.C. 9101 et
seq. No applications under Part 981 for
licenses of commercial OTEC facilities
or plantships have yet been received by
NOAA, and there has been a low level
of NOAA activity under the OTEC Act.
During this 15 year period of time, the
availability and relatively low price of
fossil fuels, coupled with the risks to
potential investors, has limited the
interest in the commercial development
of OTEC projects. Removal of Part 981
at this time will allow NOAA to
evaluate the appropriateness of these, or
any other, regulations at such time as
interest in the commercial development
of OTEC projects occurs.

DATES: Comments on the proposed rule
are invited and will be considered if
submitted in writing to the address
below on or before February 29, 1996.
ADDRESSES: Comments should be
submitted to Karl Jugel, Chief, Ocean
Minerals and Energy Division, Office of
Ocean and Coastal Resource
Management, National Ocean Service,
National Oceanic and Atmospheric
Administration, 1305 East-West
Highway, 11th Floor, Silver Spring, MD
20910.

FOR FURTHER INFORMATION CONTACT:
James Lawless, Deputy Director, Office
of Ocean and Coastal Resource
Management, at (301) 713-3155.

SUPPLEMENTARY INFORMATION:
|. Regulatory Review

The National Oceanic and
Atmospheric Administration (NOAA) is
proposing to remove Part 981 of 15 CFR,
pursuant to the Regulatory Reform
Initiative of President Clinton and the
Ocean Thermal Energy Conversion Act
of 1980, as amended.

In March 1995, President Clinton
issued a directive to federal agencies
regarding their responsibilities under
his Regulatory Reform Initiative. This
initiative is part of the National
Performance Review and calls for
immediate, comprehensive regulatory
reform. The President directed all
agencies to undertake, as part of this
initiative, an exhaustive review of all
their regulations—with an emphasis on
eliminating or modifying those that are
obsolete or otherwise in need of reform.

The Ocean Thermal Energy
Conversion Act of 1980, as amended,
(OTEC Act), 42 U.S.C. 889101 et seq.,
also requires that NOAA periodically
review the regulations that apply to the
licensing of OTEC facilities and
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plantships. The fundamental purpose of
the review is to determine if the
regulations themselves impose an
adverse impact on the development and
commercialization of OTEC technology.

Comments are solicited from all
interested persons on the proposed
removal of Part 981. Comments are in
particular invited on whether the OTEC
regulations, or their removal at this
time, impose an adverse impact on the
development and commercialization of
OTEC technology.

I1. Ocean Thermal Energy Conversion
Licensing Program

The principle behind Ocean Thermal
Energy Conversion (OTEC) has been
validated through experimental projects
in the United States and elsewhere.
However, many design and economic
uncertainties remain with regard to a
commercial scale plant.

The OTEC Act established a licensing
and permitting system for the
development of OTEC as a commercial
energy technology. Without a legal
framework, including the site security
and predictability it provides, financing
and insuring commercial OTEC
operations may have been impossible.
The OTEC Act applies to facilities
located in U.S. territorial waters or
connected to the United States by
pipeline or cable. The law also applies
to all OTEC plantships owned or
operated by U.S. citizens and all OTEC
facilities or plantships documented
under U.S. law. The OTEC Act requires
that a person obtain a license from
NOAA in order to own, construct, or
operate such a facility or plantship. The
OTEC Act and the implementing
regulations provide the framework for
the development of a commercial OTEC
industry.

Section 102(a) of the OTEC Act
required NOAA to complete issuance of
final implementing regulations by
August 3, 1981. Section 102(a) also
established certain criteria that the
regulations must satisfy. NOAA is
authorized, consistent with the
purposes and provisions of the OTEC
Act, to amend or rescind the OTEC
regulations. In particular, section 117 of
the OTEC Act requires NOAA to review
the regulations on a periodic basis
NOAA is authorized and directed to
revise the regulations as necessary and
appropriate to ensure that the
regulations do not impede the
development, evolution, and
commercialization of OTEC technology.

After receiving comments from an
advance notice of proposed rulemaking
(45 FR 77038, November 21, 1980),
NOAA proposed to issue minimal OTEC
regulations upon considering three

other approaches: (1) detailed regulation
of OTEC activities, (2) moderate
regulation of OTEC activities, and (3) no
regulations. Under the “minimum
regulation” approach proposed by
NOAA on March 30, 1981 (46 FR
19418-19447), the OTEC licensing
regulations would include only the
general guidelines and performance
standards specified in the OTEC Act.
Detailed guidelines and specifications
would not be provided in advance in
the regulations. They would be
introduced if deemed necessary on a
site-specific, case-by-case basis to
prevent significant adverse effects on
the environment or to prevent other
results contrary to law. The information
submitted to NOAA with an application
would include details of the proposed
site, descriptions of the operating
features of the plan, and assessments of
the potential impacts of construction
and operation. Thus, application for a
license could be made before detailed
design of the OTEC project was
completed. NOAA would examine the
applicant’s assessments of the nature
and potential magnitude of the impacts
from construction and operation of the
proposed project, and analyze in detail
only those impacts that appeared to
pose significant problems.

Under this approach, the incremental
administrative costs to NOAA to process
each application would be relatively
modest. Maximum flexibility would be
afforded OTEC project sponsors.

Most persons who commented on the
proposed OTEC licensing regulations
favored the “minimum regulation”
approach as the approach which would
best permit the innovation and
flexibility necessary in the early years of
implementation of a new technology.
See Final Regulatory Impact Analysis
and Final Regulatory Flexibility
Analysis for Regulations to Implement
Public Law 96-320, The Ocean Thermal
Energy Conversion Act of 1980, July
1981, U.S. Dept. of Commerce, NOAA,
Office of Ocean Minerals and Energy.
NOAA'’s detailed analysis of potential
regulatory impacts of various licensing
regimes, prepared as part of the
regulation development process,
confirmed that the minimum regulation
approach was the most cost-effective
one that would satisfy the goals of the
OTEC Act. Accordingly, it was adopted
as the basis for the final licensing
regulations issued by NOAA. NOAA
published final regulations
implementing the OTEC Act in the
Federal Register on July 31, 1981 (46 FR
39388-39420). The licensing process
developed by NOAA and specified in
the final regulations was intended to
provide the orderly, timely, and

efficient review of OTEC proposals
envisioned by the drafters of the OTEC
Act.

In 1983 and 1984, NOAA undertook
two reviews of the OTEC license
procedures. Beginning with a notice in
the Federal Register on May 11, 1983
(48 FR 21154-21156), NOAA reviewed
the OTEC regulations to determine if the
regulations themselves imposed an
adverse impact on the development and
commercialization of OTEC technology.
A second review of the regulations was
conducted by NOAA at the request of
the Office of Management and Budget in
accordance with the Paperwork
Reduction Act. Also in 1984, Congress
passed amendments to the OTEC Act.
On November 21, 1985, NOAA
published a proposed rule (50 FR
48097-48099) incorporating the 1984
amendments to the OTEC Act. This
proposed rule reflected NOAA'’s
conclusion, as a result of its regulatory
review, that no additional regulatory
modifications were necessary. A final
rule was published in the Federal
Register on June 10, 1986 (51 FR 20958—
20960).

Also in 1985, NOAA published a
Guide to Permits and Regulations
Applicable to Ocean Thermal Energy
Conversion Projects—Hawaii Edition.
This permit guide was prepared in order
to provide OTEC project sponsors with
an overview of potential licenses,
permits and authorizations required by
federal, state and local agencies. It was
intended as a reference guide for
federal, state and local agencies
processing OTEC permit applications.

No applications for licenses of
commercial OTEC facilities or
plantships have yet been received by
NOAA, and there has been a low level
of NOAA activity under the OTEC Act.
Since FY 86, no appropriations have
been requested by the present or past
Administrations, or provided by the
Congress, for NOAA OTEC activities.
NOAA'’s last significant OTEC related
activities were limited to the completion
of two research studies in FY 87, both
of which had been funded and initiated
with previous appropriations. One was
the impact of OTEC generated
underwater sound on selected marine
animals, and the second study was on
the socioeconomic effects of an OTEC
plant at Kahe Point, Oahu, Hawaii.
Since that time, NOAA activities have
been limited to responding to occasional
requests for OTEC related technical and
regulatory information. The overall
availability and relatively low price of
fossil fuels, coupled with the risks to
potential investors, has limited the
interest in the commercial development
of OTEC projects.
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Given that a commercial OTEC
industry has yet to develop, Part 981
remains unused for the most part.
Removal of Part 981 at this time is
consistent with the purposes and
provisions of the OTEC Act in that it
will allow NOAA to evaluate the
suitability of these regulations at such
time as interest in the commercial
development of OTEC projects occurs.
At such time, NOAA will issue a
proposed rule appropriate to the then
current regulatory needs. Potential
licensees will therefore be assured that
any future OTEC regulations will be up
to date, and will continue to provide
innovation and flexibility necessary for
an emerging OTEC industry.

NOAA is mindful of its responsibility
for licensing of commercial OTEC
facilities and plantships under the
OTEC Act, however, and will take
appropriate steps to review and process
an application should one be made. For
particular inquiries into the licensing of
OTEC projects in the interim period,
NOAA will provide copies of the
provisions of these OTEC regulations in
response to such inquiries. Thus, NOAA
will provide actual and timely notice of
applicable procedures and requirements
to particular individuals. See 5 U.S.C.
§552(a). Accordingly, NOAA is
proposing to remove Part 981, the OTEC
regulations, from Title 15 of the CFR.

111. Miscellaneous Rulemaking
Requirements

Executive Order 12612: Federalism
Assessment

NOAA has concluded that this
regulatory action does not have
federalism implications sufficient to
warrant the preparation of a Federalism
Assessment under Executive Order
12612.

Executive Order 12866: Regulatory
Impact

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

Regulatory Flexibility Act

No licenses have been issued for
OTEC projects under 15 CFR Part 981.
When commercial interest in OTEC
projects occurs, NOAA will issue a
proposed rule appropriate to the
regulatory needs at that time. For
particular inquiries into the licensing of
OTEC projects in the interim period,
NOAA will provide actual and timely
notice of applicable procedures and
requirements to particular individuals.
See 5 U.S.C. §552(a). For these reasons,
the proposed removal of Part 981 is not
expected to have a significant economic

impact on a substantial number of small
entities, and the Assistant General
Counsel for legislation and Regulation
of the Department of Commerce has so
certified to the Chief Counsel for
Advocacy of the Small Business
Administration. As such, an initial
Regulatory Flexibility Analysis was not
prepared.

Paperwork Reduction Act

This rule does not contain an
information collection requirement
subject to review and approval by OMB
under the Paperwork Reduction Act of
1980, 44 U.S.C. 3500 et seq.

National Environmental Policy Act

NOAA has concluded that this
regulatory action does not constitute a
major federal action significantly
affecting the quality of the human
environment. No applications for
licenses of commercial OTEC facilities
or plantships have yet been received by
NOAA, and Part 981 remains unused for
the most part. When commercial
interest in OTEC projects occurs, NOAA
will issue a proposed rule appropriate to
the regulatory needs at that time. For
particular inquiries into the licensing of
OTEC projects in the interim period,
NOAA will provide actual and timely
notice of applicable procedures to
particular individuals. See 5 U.S.C.
552(a). Therefore, an environmental
impact statement is not required.

Authority: Ocean Thermal Energy
Conversion Act of 1980, as amended, 42
U.S.C. 9101 et seq.

List of Subjects in 15 CFR Part 981

Administrative practice and
procedure, Ocean thermal energy
conversion licensing, Environmental
protection, Marine resources, Penalties,
Reporting and recordkeeping
requirements.

Dated: January 24, 1996.
W. Stanley Wilson,

Assistant Administrator for Ocean Services
and Coastal Zone Management.

Accordingly, for the reasons set forth
above, Chapter I1X of Title 15 of the Code
of Federal Regulations is proposed to be
amended as follows:

PART 981—OCEAN THERMAL
ENERGY CONVERSION LICENSING
PROGRAM—[REMOVED]

1. Under the authority of the Ocean
Thermal Energy Conversion Act of 1980,
Part 981 is removed.

[FR Doc. 96-1723 Filed 1-29-96; 8:45 am]
BILLING CODE 3510-22-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 201, 208, 314, and 601
[Docket No. 93N-371W]

Prescription Drug Product Labeling;
Public Patient Education Workshop

AGENCY: Food and Drug Administration,
HHS.
ACTION: Notice of a public workshop.

SUMMARY: The Food and Drug
Administration (FDA) is reannouncing a
public patient education workshop to
discuss methods and criteria for
developing and evaluating prescription
drug information for patients.
Previously, in the Federal Register of
December 8, 1995 (60 FR 63049), the
agency announced this workshop which
was scheduled for January 9 and 10,
1996. Due to inclement weather, the
agency was forced to postpone the
workshop. The agency has rescheduled
the workshop for February 14 and 15,
1996. The purpose of this workshop is
to obtain views and opinions
concerning the criteria for useful patient
information, and it is part of FDA’s
ongoing initiative to improve the
distribution of adequate and useful
prescription drug information to
patients. FDA encourages health
professionals, consumer groups, and
other interested parties to participate in
the workshop. FDA also invites the
designers of primary information
systems, which produce either written
information or computer programs that
generate prescription drug patient
information, to display their systems for
educational purposes.

DATES: The public patient education
workshop will be held on February 14
and 15, 1996, from 8:30 a.m. to 5 p.m.
Submit registration notices for
participants by February 9, 1996.
Submit registration notices for designers
of information systems by February 7,
1996. Submit written comments by
March 6, 1996.

ADDRESSES: The public patient
education workshop will be held at the
DoubleTree Hotel, 1750 Rockville Pike,
Rockville, MD. Preregistration for
workshop participants is encouraged,
although not required, in order to
facilitate logistical planning of the
breakout discussion groups. There is no
registration fee for this workshop.
Registration forms can be obtained by
calling 301-443-5470 or writing to the
Office of Health Affairs, ATTN: Patient
Education Workshop, Food and Drug
Administration (HFY-40), 5600 Fishers
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Lane, Rockville, MD 20857. Submit
written views or comments to the
Dockets Management Branch (HFA-
305), Food and Drug Administration,
12420 Parklawn Dr., rm. 1-23,
Rockville, MD 20857. The designers of
information systems should call the
contact person (address below) for
registration information. A more
detailed agenda and written
presentations will be placed in the
docket, identified with the docket
number found in brackets in the
heading of this document, at the
Dockets Management Branch, and will
be available for review between 9 a.m.
and 4 p.m., Monday through Friday. A
transcript of the general sessions of the
workshop will be available for review or
purchase (10 cents per page) at the
Dockets Management Branch
approximately 5 business days after the
meeting. The breakout sessions will not
be transcribed.

FOR FURTHER INFORMATION CONTACT:
Thomas J. McGinnis, Office of Health
Affairs (HFY-40), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-5470.
SUPPLEMENTARY INFORMATION: On
January 9 and 10, 1996, FDA had
intended to hold a public patient
education workshop to discuss methods
and criteria for developing and
evaluating prescription drug
information for patients. The agency
was forced to postpone the workshop
due to the closing of the Federal
Government because of inclement
weather in the metropolitan
Washington, DC area. With this notice
the agency is announcing the
rescheduling of the workshop for
February 14 and 15, 1996. The purpose
and agenda for the meeting are identical
to the previously scheduled workshop,
with a few minor changes in the agenda
due to the scheduling problems of the
original invited presenters.

In the Federal Register of August 24,
1995 (60 FR 44182), FDA published a
proposed rule that, if finalized, is
intended to increase the dissemination
of useful written prescription drug
information to patients who receive
drugs on an outpatient basis. In that
proposal, the agency stated its belief
that the quality of medical care could be
enhanced and substantial costs from
drug misadventures could be reduced
by better informing patients about the
use, side effects, and interactions of
such drugs. At that time, the agency
discussed a mandatory Federal program
that would require such information to
be distributed with most new
prescriptions. However, the agency also
stated that such a program would not be

necessary if private sector efforts now
underway accomplished the stated goal.
Thus, FDA proposed, except where
there is a serious and significant public
health concern, to defer its program for
several years.

To judge the success of those private
efforts, the agency proposed goals
(performance standards) that would
define acceptable levels of information
distribution and quality. To meet the
performance standard for distribution of
information, the agency proposed that
by the year 2000 at least 75 percent of
people receiving new prescriptions
receive useful information. This goal
was adapted from the Public Health
Service’s ‘‘Healthy People 2000 report.
In addition, the agency proposed that by
the year 2006, at least 95 percent of the
people who receive new prescriptions
receive useful information.

FDA proposed to periodically
evaluate and report on the achievement
of the goals. If the goals are not met in
the specified timeframes, FDA proposed
to either: (1) Implement a mandatory
comprehensive medication guide
program, or (2) seek public comment on
whether a comprehensive program
should be implemented, or whether,
and what, other steps should be taken
to meet the patient information goals.

To develop a performance standard
for the quality of information
distributed, FDA suggested seven
specific components in its August 24
proposal for determining whether
patient information is useful: Scientific
accuracy, consistency with a standard
format, nonpromotional tone and
content, specificity, comprehensiveness,
understandable language, and legibility.
The agency defined these components
of usefulness, as well as criteria that
could be used to judge these
components, and invited comments on
their appropriateness. Because such
criteria are of great interest to affected
parties, and because there is substantial
expertise in the development and
communication of patient information,
FDA also stated its intention to hold a
public meeting that would allow the
many interested groups and individuals
to provide their recommendations
directly to agency officials.

The agency will hold a public patient
education workshop to discuss the
methods and criteria for developing and
evaluating the usefulness of written
information. The patient education
workshop will be designed to obtain
recommendations from the public about
the criteria that should be applied to
help ensure that written information
provided to patients is “useful.”

The patient education workshop will
be comprised of both formal

presentations and open breakout
discussion periods. Any interested
person may attend and participate in the
discussions. The workshop will include
general sessions with presentations from
FDA, health professional groups,
consumer groups, the pharmaceutical
industry, academicians, and parties
with legal and regulatory expertise. The
agency also intends to hold breakout
sessions the morning of the second day
to obtain broad participation and input
from workshop attendees.

On Wednesday, February 14, 1996,
there will be a series of presentations by
consumer organizations, health
professional organizations, researchers,
and academicians. There will be time
set aside for comments and questions
from workshop participants. On
Thursday, February 15, 1996, workshop
participants will be divided into several
breakout groups for discussions and
development of recommendations
regarding elements of useful
information. These recommendations
will then be presented to the workshop
participants with time for comments
and questions.

FDA believes that it would be helpful
for workshop participants, including
FDA staff, to learn about the design of
current patient information systems,
particularly programs that generate
drug-specific patient information. The
agency invites the designers of primary
information systems, not the
customizers of systems for retail outlets,
to display their systems at the workshop
for educational purposes only. No sales
or solicitations may be made by
exhibitors at the workshop site. Due to
space limitations, FDA may be forced to
limit the number of systems on display.
In doing so, FDA would seek to permit
display of the most representative/
comprehensive systems available for
patient information. However, the
agency invites all interested persons to
submit their views, comments, and
descriptions of computer programs to
the Dockets Management Branch
(address above).

The agency notes that the comment
period for the proposed rule that
published in the Federal Register of
August 24, 1995, closed on December
22,1995 (60 FR 58025, November 24,
1995). Because this workshop will occur
after the comment period has closed, the
agency will accept additional comments
to the proposed rule on the specific
issues raised at the workshop. These
comments will be considered as part of
the agency’s deliberations regarding
further action on this rulemaking. For
this limited purpose, written comments
may be submitted to the Dockets
Management Branch (address above)
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until March 6, 1996. Comments are to be
identified with the docket number
found in brackets in the heading of this
document.

A summary of the workshop will be
included in a subsequent Federal
Register notice related to this
prescription drug labeling initiative.

Dated: January 22, 1996.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 96-1740 Filed 1-29-96; 8:45 am]
BILLING CODE 4160-01-F

parties (60 FR 65609). To assess the full
effects of the proposed rule, the
Department is further extending the
deadline for comments by one week,
from January 26, 1996 to February 2,
1996.
(8 U.S.C. 1288, Pub. L. 010-649, 104 Stat,
4878)

Dated: January 25, 1996.
Daniel K. Tarullo,
Assistant Secretary Economic and Business
Affairs Department of State.
[FR Doc. 96-1821 Filed 1-26-96; 10:43 am]
BILLING CODE 4710-07-M

DEPARTMENT OF STATE

Bureau of Economic and Business
Affairs

22 CFR Part 89
[Public Notice No. 2323]

Foreign Prohibitions on Longshore
Work by U.S. Nationals

AGENCY: Department of State.

ACTION: Proposed rule; Extension of
comment period.

SUMMARY: On November 24, 1995, the
Department of State issued a proposed
rulemaking regarding longshore work by
foreign nationals in U.S. ports and
waters. To assess the full effects of the
proposed rule, the Department is
extending the deadline for comments by
7 days, from January 26, 1996 to
February 2, 1996.

DATES: Interested parties are invited to
submit comments in triplicate no later
than February 2, 1996.

ADDRESSES: Comments may be mailed to
the Office of Maritime and Land
Transport (EB/TRA/MA), Room 5828,
Department of State, Washington, DC
20520-5816.

FOR FURTHER INFORMATION CONTACT:
Richard T. Miller, Office of Maritime
and Land Transport, Department of
State, (202) 647-6961.

SUPPLEMENTARY INFORMATION: On
November 24, 1995, the Department of
State issued a proposed rulemaking (60
FR 58026) updating the list of longshore
work by particular activity, of countries
where performance of such a particular
activity by crewmembers aboard United
States vessels is prohibited by law,
regulation or in practice in the country.
The crews of ships registered in or
owned by nationals of the countries on
the list may not perform the activities
enumerated on the list. On December
20, 1995, the Department extended the
comment period by thirty days in
response to requests from a number of

DEPARTMENT OF TRANSPORTATION
Federal Highway Administration

23 CFR Parts 630, 635 and 771
[FHWA Docket No. 96-3]
RIN 2125-AD58

Federal-Aid Project Agreement and
Contract Procedures

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM); request for comments.

SUMMARY: The FHWA proposes to
amend its regulation on project
agreements. The Intermodal Surface
Transportation Efficiency Act (ISTEA)
of 1991 modified the requirement that
preliminary engineering and right-of-
way projects must be advanced to the
construction stage within certain time
limits. Changes to the agreement
provisions are being proposed to reflect
these adjustments. Additionally,
procedures would be added to provide
flexibility in the format of the agreement
document and to permit the
development of a single document to
serve as both the project authorization
and project agreement document. Other
changes would be made to shorten the
agreement document and to add clarity
to the process.

The FHWA also proposes to amend its
regulation on contract procedures by
incorporating into it provisions
regarding overruns in contract time that
would be removed from the project
agreement regulation. The FHWA
believes this material more
appropriately belongs under contract
procedures.

DATES: Written comments are due on or
before April 1, 1996. Comments
received after that date will be
considered to the extent practicable.
ADDRESSES: All written, signed
comments should refer to the docket

number that appears at the top of this
document and should be submitted to
Federal Highway Administration, Office
of Chief Counsel, Room 4232, HCC-10,
400 Seventh Street, SW., Washington,
DC 20590. All comments and
suggestions received will be available
for examination at the above address
between 8:30 a.m. and 3:30 p.m., e.t.,
Monday through Friday, except Federal
holidays. Those desiring notification of
receipt of comments must include a self-
addressed, stamped postcard.

FOR FURTHER INFORMATION CONTACT: Jack
Wasley, Office of Engineering, 202—366—
0450, or Wilbert Baccus, Office of the
Chief Counsel, 202-366-0780, FHWA,
400 Seventh Street, SW., Washington,
DC 20590. Office hours are from 7:45
a.m. to 4:15 p.m. e.t., Monday through
Friday except Federal holidays.
SUPPLEMENTARY INFORMATION: Under the
provisions of 23 U.S.C. 110, a formal
agreement between the State highway
agency and the FHWA is required for
Federal-aid highway projects. This
agreement, referred to as the “‘project
agreement,” is in essence a written
contract between the State and the
Federal Government defining the extent
of the work to be undertaken, the State
and the Federal shares of a project’s
cost, and commitments concerning
maintenance of the project.

The present regulation, 23 CFR 630,
subpart C, provides further
requirements concerning the project
agreement. It includes detailed
instructions on preparation of the
project agreement, a standard form for
the agreement, and an assemblage of
agreement provisions that are part of the
standard form. This is a longstanding
regulation and no significant changes
have been made to it in several years.

It is the FHWA'’s desire to update and
modify the existing regulation to
incorporate needed changes to reflect
adjustments made by the ISTEA, Pub. L.
102-240, 105 Stat. 1914, to streamline
the project agreement form and
provisions, and to allow more versatility
in its use. The proposed changes are
discussed in the following section-by-
section analysis.

Section-by-Section Analysis

Section 630.301 Purpose

The statement of purpose would be
revised with minor changes for clarity.

Section 630.302 Definitions

It is proposed to remove § 630.302.
The terms calendar day, contract time,
incentives/disincentives for early
completion, liquidated damages, and
workday would be relocated to 23 CFR
635.102. The terms bond issue project,
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Federal-aid highway project, and
highway planning and research project
have such commonly recognized
meanings that they would be removed
from the regulation.

Since it is proposed to move
§630.305, Agreement provisions
regarding overrun in contract time,
without modification to 23 CFR
635.127, definitions relevant to
§630.305, i.e., certification acceptance
project, Division Administrator, and
State highway agency, would be
removed from § 630.302.

Section 630.303 Policy

Section 630.303 would be combined
with §630.304 to create a new
§630.303, Preparation of agreement. A
State would continue to be required to
prepare a project agreement for each
Federal-aid highway and FHWA
planning and research project. However,
it is proposed to eliminate Form PR-2
(Federal-Aid Project Agreement) and the
instructions on its preparation. Instead,
a State would develop its own form for
the project agreement, provided it
contains information identified as
necessary by the regulation.

Additionally, the current practice of
allowing the project agreement and
project authorization (as required under
23 CFR 630, subpart A) to be combined
into one document would be
incorporated into the regulation. This
section also would allow the use of
electronic forms and signatures as
developed and implemented by the
FHWA.

Although the Form PR-2 would be
eliminated from the regulation, it is
anticipated a sample project agreement
form would be added as nonregulatory
guidance in the Federal-Aid Policy
Guide. For illustrative purposes only, a
copy of a sample project agreement is
shown in Figure 1.

Section 630.304 Preparation of
Agreement

This section would be eliminated
because of the proposal to combine
§630.304 with §630.303 to create a new
§630.303 with the section heading,
Preparation of agreement. As discussed,
the regulation would no longer provide
for use of a specific form. Instead, a
State would be allowed the flexibility to
use whatever format is suitable to
provide the information required for a
project agreement document.

Section 630.305 Agreement Provisions
Regarding Overruns in Contract Time
This section, which covers provisions
regarding overruns in contract time,
would be relocated to 23 CFR 635.127,
without modification. Because these

provisions deal with aspects of contract
administration, they would more
appropriately be included in FHWA's
regulation on contract procedures, 23
CFR 635, subpart A.

Section 630.306 Modification of
Original Agreement

It is proposed to revise this section
and redesignate it as new §630.305 with
retention of the same section heading. A
State would continue to be required to
prepare a modification to a project
agreement as changes occur. However, it
is proposed to eliminate the specified
Form PR-2A (Modification of Federal-
Aid Project Agreement). Instead, a State
could develop its own form for
modification of project agreement,
provided it contains necessary
information as identified by the
regulation.

Although the Form PR-2A would be
eliminated from the regulation, it is
anticipated that a sample form for a
modification of project agreement
would be added as nonregulatory
guidance in FHWA'’s Federal-Aid Policy
Guide (available for copying and
inspection as prescribed at 49 CFR Part
7, appendix D). For illustrative purposes
only, a copy of a sample modification of
project agreement is shown in Figure 2.

Section 630.307 Agreement Provisions

A new section would be added
identifying the provisions that must be
a part of each agreement. Currently, the
Form PR-2 contains 20 boilerplate
provisions. These provisions take up
three pages and add considerably to the
bulk of the form. In addition, many
provisions just restate requirements of
law that apply to Federal-aid projects in
general.

It is FHWA's desire to simplify the
project agreement by eliminating all the
boilerplate provisions from the
agreement itself. The provisions that are
necessary would be included in this
section of the regulation. The simplified
project agreement would then, by
reference to this section, incorporate the
provisions into each agreement. The
following discussion covers each of the
existing 20 boilerplate provisions and
describes what deletions or revisions are
being proposed.

Provision 1, Responsibility for Work,
would be eliminated and replaced with
the general provision that now appears
on the top front of the sample project
agreement form. (This would appear as
§630.307(a) in the proposed regulation.)
Under this general provision, the State
agrees to comply with title 23, United
States Code (U.S.C.), the regulations
implementing title 23, and the policies
and procedures established by the

FHWA. In addition, language has been
added reflecting that States must also
comply with all other applicable
Federal laws and regulations. This
general provision is broad in scope and
there is little need for other provisions,
such as, Provision 1 which covers only
a limited feature of title 23, U.S.C.

Provision 2, Highway Planning and
Research Project, would be eliminated.
Requirements concerning planning,
research funding, and projects are set
forth in 23 CFR 420. In light of proposed
new Provision 1 and its broad scope,
there is no need for Provision 2.

Provision 3, Project for Acquisition of
Rights-of-Way, would be retained
(proposed § 630.307(c)(1)) because it
corresponds to a requirement in 23
U.S.C. 108(a) that the agreement
between the State and the FHWA shall
include a provision that construction
shall begin within a specified period of
time. However, Provision 3 would be
modified to change the specified time
period from 10 years to 20 years. This
reflects an amendment to 23 U.S.C.
108(a) resulting from passage of section
1017(a) of the ISTEA.

Provision 4, Preliminary Engineering
Projects, would be retained (proposed
§630.307(c)(2)) but modified. Prior to
passage of the ISTEA, this provision
represented an administrative decision
by the FHWA to require repayment of
Federal-aid highway funds authorized
for preliminary engineering if right-of-
way acquisition or actual construction
had not begun within 5 years after
authorization of the preliminary
engineering. The general concept of this
provision is now found in the statute;
section 1016(a) of the ISTEA
incorporated this provision into 23
U.S.C. 102(b). One significant difference
between the statutory provision and the
existing FHWA practice is that 10 years
instead of 5 years must pass before
payback is required. Provision 4 would
be modified to reflect the 10-year
payback period.

Provision 5, Interstate System Project,
would be eliminated. Requirements for
agreements relating to use of and access
to rights-of-way on the Interstate system
are contained in 23 U.S.C. 111. In light
of proposed new Provision 1 and its
broad scope, there is no need for
Provision 5.

Provision 6, Project for Construction
in Advance of Apportionment, would be
eliminated. The requirement in
Provision 6(a) is adequately covered in
23 U.S.C. 115. Provision 6(b) is
considered superfluous.

Provision 7, Stage Construction,
would be eliminated. This is dated
policy that is no longer appropriate in
many cases.
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Provision 8, Bond Issue Projects,
would be eliminated. Requirements
concerning bond projects are found in
23 U.S.C. 122 and the implementing
regulation 23 CFR 630, subpart G. In
light of proposed new Provision 1 and
its broad scope, there would be no need
for Provision 8.

Provision 9, Special Highway and
Planning Research Project, would be
eliminated. Requirements on planning
and research projects are set forth in 23
CFR 420. In light of proposed new
Provision 1 and its broad scope, there
would be no need for Provision 9.

Provision 10, Parking Regulation and
Traffic Control, would be eliminated.
The State is ultimately responsible for
any project undertaken with the
cooperation of another government
agency (23 CFR 1.3) and for
maintenance of the project (23 U.S.C.
116 and 23 CFR 1.27). Adequately
maintaining a project includes the issue
of parking regulations and traffic
control. In light of proposed new
Provision 1 and its broad scope, there
would be no need for Provision 10.

Provision 11, Signing and Marking,
would be eliminated. The FHWA
believes that 23 U.S.C. 109(d) and the
implementing regulations in 23 CFR 655
adequately address this issue. In light of
proposed new Provision 1 and its broad
scope, there would be no need for
Provision 11.

Provision 12, Maintenance, would be
eliminated. Maintenance requirements
for Federal-aid highway projects are
found in 23 U.S.C. 116. In light of
proposed new Provision 1 and its broad
scope, there would be no need for
Provision 12.

Provision 13, Liquidated Damages,
would be eliminated. Requirements
concerning liquidated damages are
contained in FHWA regulations
(presently in 23 CFR 630, subpart C,
although this proposed rulemaking
would transfer these requirements to 23
CFR 635, subpart A). In light of
proposed new Provision 1 and its broad
scope, there would be no need for
Provision 13.

Provision 14, Implementation of Clear
Air Act and Federal Water Pollution
Control Act, would be eliminated. These
are requirements of Federal law and
they apply to Federal-aid projects in
general. The existing reference in the
project agreement to these other Federal
laws serves no legal purpose and is
considered extraneous information that
could be removed from the form.

Provisions 15, 16 and 17, covering
Equal Opportunity, Nondiscrimination,
and Minority Business Enterprises,
would be eliminated. These same
requirements are expressed in 23 CFR

200, 230, and 633 subpart A. The three
provisions have been updated and
incorporated into the Form FHWA-
1273, “Required Contract Provisions,
Federal-Aid Construction Contracts.”
Subpart A of part 633 contains the
regulatory requirements for Form
FHWA-1273. In light of proposed new
Provision 1 and its broad scope, there
would be no need for Provisions 15, 16
and 17.

Provision 18, Bicycle Transportation
and Pedestrian Walkways, would be
eliminated. The requirements of this
provision are found in 23 U.S.C. 217
and 23 CFR 652. In light of proposed
new Provision 1 and its broad scope,
there would be no need for Provision
18.

Provision 19, Modified or Terminated
Highway Projects, would be eliminated.
This provision merely highlights
exceptions to the payback requirements
that are found in other existing
regulations. In light of proposed new
Provision 1 and its broad scope, there
would not be a need for Provision 19.

Provision 20, Environmental Impact
Mitigation Features, would be removed
from 23 CFR Part 630 and moved to 23
CFR Part 771. The requirements of this
provision ensure that State Highway
agencies comply with Federal
mitigation standards as directed by the
Council on Environmental Quality
(CEQ) regulations for implementing
National Environmental Policy Act
(NEPA)(40 CFR 1505.3). The State
Highway agencies would then be
required to comply with 23 CFR 771
through the broad scope of proposed
new Provision 1.

New provisions would be added to
require that certain certifications be
given to the FHWA. These certifications
would be: §630.307(c)(3) for drug-free
workplace certification required by 49
CFR 29.630, §630.307 (c)(4) for
suspension/debarment certification
required by 49 CFR 29.510, and
§630.307(c)(5) for lobbying certification
required by 49 CFR 20.110. States must
provide these certifications for each
project. Placing language in the project
agreement as part of the general
provisions is considered an effective
solution to providing a separate
certification action for every project.

The FHWA is considering whether
specific requirements of applicable
Federal laws and regulations should be
expressly covered in the proposed
regulation. Proposed 8§ 630.307(a)
provides that the States generally agree,
in the project agreement process, to
comply with all other applicable
Federal laws and regulations. This
general provision would include laws
such as title VI of the 1964 Civil Rights

Act. The FHWA is considering whether
reference should be made to specific
laws, such as title VI. One possible
option, for example, would be to have
the regulation require certification to the
FHWA by the State that it has met the
Standard DOT title VI Assurance
requirements, just as the proposed rule
would require certification for a drug-
free work-place or lobbying. Another
option would be to list on the revised
project agreement certain Federal laws,
such as title VI, with which the State
agrees to comply by signing the
agreement itself. Comment is solicited
on the need to specifically refer to other
non-title 23 Federal laws and
regulations with which the States must
comply, such as through a statement
incorporating those laws and
regulations by reference or listing them
directly on the project agreement form.

Appendix A—Federal-Aid Project
Agreement, Form PR-2

The existing Form PR-2 would be
eliminated. No specific form for the
project agreement would be specified.
Instead, a State would have the
flexibility to develop its own form
provided it includes the appropriate
information. For illustrative purposes
only, a copy of a sample project
agreement is shown in Figure 1.

Appendix B—Modification of Federal-
Aid Project Agreement, Form PR-2A

The existing Form PR-2A would be
eliminated. No specific form for the
modification of project agreement
would be specified. Instead, a State
would have the flexibility to develop its
own form provided it includes the
appropriate information. For illustrative
purposes only, a copy of a sample
modification of project agreement is
shown in Figure 2.

Appendix C—Federal-Aid Project
Agreement (National Cooperative
Highway Research Program), Form PR-
2.1

This form would be eliminated. It is
no longer needed because the greater
flexibility for the project agreement
process would allow for planning and
research project requirements.

Section 635.102 Definitions

This section would incorporate the
definitions contained in § 630.302(b),
(d), (h), (i), and (k). These definitions
apply to §630.305, Agreement
provisions regarding overrun in contract
time. Due to the proposal to move
§630.305 to §635.127, the definitions
contained in §630.302(b), (d), (h), (i),
and (k) would be moved and inserted in
alphabetical order into the definitions
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currently in this section. The term
Secondary Road Plan would be removed
as this plan no longer exists.

Section 635.127 Agreement Provisions
Regarding Overruns in Contract Time

It is proposed to redesignate § 630.305
as §635.127. The text of the section
would remain unchanged.

The following table is provided to
assist the user in locating regulatory
paragraph changes proposed by this

rulemaking:

Old section New section
630.301 ...coooverennn, 630.301.
630.302 ....coiriiein Removed (except (b),

(d), (h), (i), and (k).
630.302(b) ... 635.102.
630.302(d) .... 635.102.
630.302(h) .... 635.102.
630.302(i) 635.102.
630.302(K) ... 635.102.
630.303 ..... 630.303.
630.304 ..... 630.303.
630.305 ..... 635.127.
630.306 ........ 630.305.
Appendix A ................ Removed.
Prov. Removed.
Prov. Removed.
Prov. 630.307(c)(1).
Prov. 630.307(c)(2).
Prov Removed.
Prov. 771.109(d).
Appendix B ... Removed.
Appendix C ............... Removed.

BILLING CODE 4910-22-P
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Figure

TO BE COMPLETED BY FHWA

" STATE

FEDERAL-AID PROJECT AGREEMENT
COUNTY

U.S. Department

of Transportation -
Federal Highway PRQJECT NO.
Administration

The State stipulates that as & condition to payment of the Federal funds obligated, it accepts and will comply with the agreemsnt provisions set

forth in 23 CFR 630.307.

PROJECT TERMINI

PROJECT CLASSIFICATION OR PHASE OF WORK EFFECTIVE DATE OF AUTHORJZATION !

FHWA PLANNING AND RESEARCH

PRELIMINARY ENGINEERING

RIGHTS-OF-WAY

CONSTRUCTION

OTHER (Specify}

ESTIMATED TOTAL COST OF PROJECT IDENTIWFY FEDERAL SHARE AMOUNT OF FEDERAL FUNDS
$ O ProRata %
O Lump Sum $

U.S. DEPARTMENT OF TRANSPORTATION

(Official name of Highway Agency} FEDERAL HIGHWAY ADMINISTRATION

By

{Title)
By, By,

{Division Administrator)

(Title) Date executed by
By, Division Administrator

(Title)

16
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Figure 2

TO BE COMPLETED BY FHWA State
MONTHLY TRANSACTION NUMBER

MODIFICATION OF County

" U.S. Department
PROJECT REPORT NUMBER u:s tment FEDERAL-AID
MODIFICATION NUMBER Federal Highway PROJECT AGREEMENT Project Number
Administration

The Project Agreement for the above-referenced project entered into between the undersigned
parties and executed by the Division Administrator on .19
is hereby modified as follows: .

~ Former Amount Revised Amount
Estimated total cost of project $

Federal funds $ $

Other revisions

This modification is made for the following reasons:

All other tarms and conditions of the Project Agreament will remain in full force and effect.

This modification is effective as of the day of , 19
(Official name of Highway Agency) U.S. DEPARTMENT OF TRANSPORTATION
v FEDERAL HIGHWAY ADMINISTRATION
By By .
. {Division Administrator)

(Title)
By

(Title) -
By

(Title) A

17

BILLING CODE 4910-22-C
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Rulemaking Analyses and Notices

All comments received before the
close of business on the comment
closing date indicated above will be
considered and will be available for
examination in the docket at the above
address. Comments received after the
comment closing date will be filed in
the docket and will be considered to the
extent practicable, but the FHWA may
issue a final rule at any time after the
close of the comment period. In
addition to late comments, the FHWA
will also continue to file relevant
information in the docket as it becomes
available after the comment closing
date, and interested persons should
continue to examine the docket for new
material.

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

The FHWA has determined that this
action is not a significant regulatory
action within the meaning of Executive
Order 12866 or significant within the
meaning of Department of
Transportation regulatory policies and
procedures. The proposed amendments
would update the Federal-aid project
agreement regulation to conform to
recent laws, regulations, or guidance
and to clarify existing policies. It is
anticipated that the economic impact of
this rulemaking will be minimal;
therefore, a full regulatory evaluation is
not required.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (5 U.S.C. 601-612), the
FHWA has evaluated the effects of this
rule on small entities. Based on the
evaluation, the FHWA certifies that this
action will not have a significant
economic impact on a substantial
number of small entities. The proposed
amendments would clarify or simplify
procedures used by State highway
agencies in accordance with existing
laws, regulations, or guidance.

Executive Order 12612 (Federalism
Assessment)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
this action does not have sufficient
federalism implications to warrant the
preparation of a federalism assessment.

Executive Order 12372
(Intergovernmental Review)

Catalog of Federal Domestic
Assistance Program Number 20.205,
Highway Planning and Construction.
The regulations implementing Executive

Order 12372 regarding
intergovernmental consultation on
Federal programs and activities apply to
this program.

Paperwork Reduction Act

The information collection
requirements associated with this
rulemaking in § 630.303 have been
approved by the Office of Management
and Budget under control number OMB
2125-0529 and expire June 30, 1997.
The information collection requirements
associated with this rulemaking would
update and modify existing
requirements to reflect statutory changes
to the project agreement process enacted
by the ISTEA, streamline the project
agreement form and provisions, and
allow more versatility in its use.

National Environmental Policy Act

The agency has analyzed this action
for the purpose of the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.) and has determined
that this action would not have any
effect on the quality of the environment.

Regulation Identification Number

A regulation identification number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN contained
in the heading of this document can be
used to cross reference this action with
the Unified Agenda.

List of Subjects in 23 CFR Parts 630,
635, and 771

Government contracts, Grant
programs—Transportation, Highways
and roads, Project agreement
procedures.

In consideration of the foregoing, the
FHWA proposes to amend Title 23,
Code of Federal Regulations, by revising
Parts 630, 635, and 771 as set forth
below.

Issued on: January 12, 1996.
Rodney E. Slater,
Federal Highway Administrator.

PART 630—PRECONSTRUCTION
PROCEDURES

1. The authority citation for part 630
is revised to read as follows and all
other authority citations which appear
throughout part 630 are removed:

Authority: 23 U.S.C. 105, 106, 109, 110,

115, 315, 320, and 402(a); 23 CFR 1.32; 49
CFR 1.48(b).

PART 635—[AMENDED]

2. The authority citation for part 635
is revised to read as follows:

Authority: 23 U.S.C. 101(note), 109, 112,
113, 114, 116, 117, 119, 128, and 315; 31
U.S.C. 6506; 42 U.S.C. 3334, 4601 et seq.; 23
CFR 1.32; 49 CFR 1.48(b); sec. 1041(a), Pub.
L. 102-240, 105 Stat. 1914.

§630.305 [Redesignated as §635.127]

3. Section 630.305 is redesignated as
§635.127.

4. Part 630, subpart C is revised to
read as follows:

Subpart C—Project Agreements

Sec.

630.301
630.303
630.305
630.307

Purpose.

Preparation of agreement.
Modification of original agreement.
Agreement provisions.

§630.301 Purpose.

The purpose of this subpart is to
prescribe the procedures for the
execution of the project agreement
required by 23 U.S.C. 110(a) for Federal-
aid projects, except for forest highway
projects pursuant to 23 U.S.C. 204, and
for non-highway public mass transit
projects administered by the Federal
Transit Administration.

§630.303 Preparation of agreement.

(a) The State highway agency (SHA)
shall prepare a project agreement for
each Federal-aid highway and FHWA
planning and research project eligible
for Federal-aid funding.

(b) The SHA may develop the project
agreement in a format acceptable to both
the SHA and the FHWA provided the
following are included:

(1) A description of the project
location including State and project
termini;

(2) The Federal-aid project number;

(3) The phases of work covered by the
agreement along with the effective date
of authorization for each phase;

(4) The total project cost and amount
of Federal funds under agreement;

(5) The Federal share expressed as
either a pro rata percentage or a lump
sum;

(6) A statement that the State accepts
and will comply with the agreement
provisions set forth in 23 CFR 630.307;
and

(7) Signatures of officials from both
the State and the FHWA and date
executed.

(c) The project agreement may be
combined with the project authorization
required under 23 CFR 630, Subpart A.

(d) The SHA may use an electronic
version of the agreement as provided by
the FHWA.
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(Approved by the Office of Management
and Budget under control number 2125—
0529)

§630.305 Modification of original
agreement.

(a) When changes are needed to the
original project agreement, a
modification of agreement shall be
prepared.

(b) The SHA may develop the
modification of project agreement in a
format acceptable to both the SHA and
the FHWA provided the following are
included:

(1) The Federal-aid project number
and State;

(2) A sequential number identifying
the modification;

(3) A reference to the date of the
original project agreement to be
modified;

(4) The original total project cost and
the original amount of Federal funds
under agreement;

(5) The revised total project cost and
the revised amount of Federal funds
under agreement;

(6) The reason for the modifications;
and,

(7) Signatures of officials from both
the State and the FHWA and date
executed.

(c) The SHA may use an electronic
version of the modification of project
agreement as provided by the FHWA.

§630.307 Agreement provisions.

(a) The State, through its highway
agency, accepts and agrees to comply
with the applicable terms and
conditions set forth in Title 23, United
States Code, Highways, the regulations
issued pursuant thereto, the policies
and procedures promulgated by the
FHWA relative to the designated project
in which the FHWA authorized certain
work to proceed, and all other
applicable Federal laws and regulations.

(b) Federal funds obligated for the
project must not exceed the amount
agreed to on the project agreement, the
balance of the estimated total cost being
an obligation of the State. Such
obligation of Federal funds extends only
to project costs incurred by the State
after the FHWA authorization to
proceed with the project involving such
costs.

(c) The State must stipulate that as a
condition to payment of the Federal
funds obligated, it accepts and will
comply with the following applicable
provisions:

(1) Project for acquisition of rights-of-
way. In the event that actual
construction of a road on this right-of-
way is not undertaken by the close of
the twentieth fiscal year following the

fiscal year in which the project is
authorized, the SHA will repay to the
FHWA the sum or sums of Federal
funds paid to the highway agency under
the terms of the agreement.

(2) Preliminary engineering project. In
the event that right-of-way acquisition
for, or actual construction of, the road
for which this preliminary engineering
is undertaken is not started by the close
of the tenth fiscal year following the
fiscal year in which the project is
authorized, the SHA will repay to the
FHWA the sum or sums of Federal
funds paid to the highway agency under
the terms of the agreement.

(3) Drug-free workplace certification.
The SHA agrees that it will provide a
drug-free workplace by:

(i) Publishing a statement notifying its
employees that the unlawful
manufacture, distribution, dispensing,
possession, or use of a controlled
substance is prohibited in the SHA’s
workplace and specifying the actions
that will be taken against employees for
violation of such prohibition;

(ii) Establishing an ongoing drug-free
awareness program to inform its
employees about—

(A) The dangers of drug abuse in the
workplace;

(B) The SHA'’s policy of maintaining
a drug-free workplace;

(C) Any available drug counseling,
rehabilitation, and employment
assistance programs; and

(D) The penalties that may be
imposed upon employees for drug abuse
violations occurring at the workplace;

(iii) Making it a requirement that each
of its employees engaged in the
performance of the work covered by the
project agreement be given a copy of the
statement required by paragraph (c)(3)(i)
of this section;

(iv) Notifying its employees in the
statement required by paragraph (c)(3)(i)
of this section that, as a condition of
employment on work covered by the
project agreement, the employee will—

(A) Abide by the terms of the
statement; and

(B) Notify the employer in writing of
his/her conviction for a violation of a
criminal drug statute occurring in the
workplace no later than 5 calendar days
after such conviction;

(v) Notifying the FHWA Division
Administrator in writing, within 10
calendar days after receiving notice
under paragraph (c)(3)(iv)(B) of this
section from an employee or otherwise
receiving actual notice of such
conviction. Such notification shall
include the employee’s position title
and the identification number(s) of the
project(s) employed on;

(vi) Taking one of the following
actions, within 30 calendar days of
receiving notice under paragraph
(c)(3)(iv)(B), with respect to any of its
employees so convicted—

(A) Taking appropriate personnel
action against such an employee, up to
and including termination, consistent
with the requirements of the
Rehabilitation Act of 1973, Public Law
93-112, 87 Stat. 355, as amended; or

(B) Requiring such employee to
participate satisfactorily in a drug abuse
assistance or rehabilitation program
approved for such purpose by a Federal,
State, or local health, law enforcement,
or other appropriate agency;

(vii) Making a good faith effort to
continue to maintain a drug-free
workplace through implementation of
paragraphs (c)(1) through (c)(5) of this
section.

(4) Suspension and debarment
certification. The SHA agrees that its
principals engaged in the performance
of the work covered by the project
agreement:

(i) Are not presently debarred,
suspended, proposed for debarment,
declared ineligible, or voluntarily
excluded by any Federal Department or
Agency;

(ii) Have not within a 3-year period
preceding the agreement been convicted
of or had a civil judgment rendered
against them for commission of fraud or
a criminal offense in connection with
obtaining, attempting to obtain, or
performing a public (Federal, State or
local) transaction or contract under a
public transaction; violation of Federal
or State antitrust statutes or commission
of embezzlement, theft, forgery, bribery,
falsification or destruction of records,
making false statements, or receiving
stolen property;

(iii) Are not presently indicted for or
otherwise criminally or civilly charged
by a governmental entity (Federal, State
or local) with commission of any of the
offenses enumerated in paragraph
(c)(4)(ii) of this section; and

(iv) Have not within a 3-year period
preceding the agreement had one or
more public transactions (Federal, State
or local) terminated for cause or default.

(5) Lobbying certification. The SHA
agrees that:

(i) No Federal appropriated funds
have been paid or will be paid, by or on
behalf of the SHA, to any person for
influencing or attempting to influence
an officer or employee of a Federal
agency, a Member of Congress, an
officer or employee of Congress, or an
employee of a Member of Congress in
connection with the awarding of any
contract, or modification of any contract
covered by the project agreement;
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(i) If any funds, other than Federal
appropriated funds, have been paid or
will be paid to any person for
influencing or attempting to influence
an officer or employee of any Federal
agency, a Member of Congress, or an
employee of a Member of Congress in
connection with work covered by the
project agreement, the SHA shall
complete and submit to the FHWA
Division Administrator Standard Form-
LLL,1 Disclosure Form to Report
Lobbying, in accordance with its
instructions;

(iii) The language of this certification
shall be included in the award
documents for all contracts and
subcontracts, covered by the project
agreement, which exceed $100,000 and
all recipients of such contracts and
subcontracts shall be required to certify
and disclose accordingly.

PART 635—CONSTRUCTION AND
MAINTENANCE [AMENDED]

5. Subpart A of part 635 is amended
by revising § 635.102 to read as follows:

§635.102 Definitions.

As used in this subpart:

Administrator means the Federal
Highway Administrator.

Calendar day means each day shown
on the calendar but, if another
definition is set forth in the State
contract specifications, that definition
will apply.

Certification acceptance means the
alternative procedure which may be
used for administering certain highway
projects involving Federal funds
pursuant to 23 U.S.C. 117.

Contract time means the number of
workdays or calendar days specified in
a contract for completion of the contract
work. The term includes authorized
time extensions.

Division Administrator means the
chief FHWA official assigned to conduct
business in a particular State. A State is
as defined in 23 U.S.C. 101.

Force account means a basis of
payment for the direct performance of
highway construction work with
payment based on the actual cost of
labor, equipment, and materials
furnished and consideration for
overhead and profit.

Formal approval means approval in
writing or the electronic transmission of
such approval.

Incentive/disincentive for early
completion as used in this subpart,
describes a contract provision which
compensates the contractor a certain
amount of money for each day

1The FHWA Division Office can provide the
latest information on the availability of this form.

identified critical work is completed
ahead of schedule and assesses a
deduction for each day the contractor
overruns the incentive/disincentive
time. Its use is primarily intended for
those critical projects where traffic
inconvenience and delays are to be held
to a minimum. The amounts are based
upon estimates of such items as traffic
safety, traffic maintenance, and road
user delay costs.

Liquidated damages means the daily
amount set forth in the contract to be
deducted from the contract price to
cover additional costs incurred by a
State highway agency because of the
contractor’s failure to complete the
contract work within the number of
calendar days or workdays specified.
The term may also mean the total of all
daily amounts deducted under the terms
of a particular contract.

Local public agency means any city,
county, township, municipality, or
other political subdivision that may be
empowered to cooperate with the State
highway agency in highway matters.

Major change or major extra work
means a change which will significantly
affect the cost of the project to the
Federal Government or alter the termini,
character or scope of the work.

Materially unbalanced bid means a
bid which generates a reasonable doubt
that award to the bidder submitting a
mathematically unbalanced bid will
result in the lowest ultimate cost to the
Federal Government.

Mathematically unbalanced bid
means a bid containing lump sum or
unit bid items which do not reflect
reasonable actual costs plus a
reasonable proportionate share of the
bidder’s anticipated profit, overhead
costs, and other indirect costs.

Public agency means any organization
with administrative or functional
responsibilities which are directly or
indirectly affiliated with a governmental
body of any nation, State, or local
jurisdiction.

Publicly owned equipment means
equipment previously purchased or
otherwise acquired by the public agency
involved primarily for use in its own
operations.

Specialty items means work items
identified in the contract which are not
normally associated with highway
construction and require highly
specialized knowledge, abilities or
equipment not ordinarily available in
the type of contracting organizations
qualified and expected to bid on the
contract; in general these items are to be
limited to minor components of the
overall contract.

State highway agency (SHA) means
that department, commission, board, or

official of any State charged by its laws
with the responsibility for highway
construction. The term ““State” should
be considered equivalent to ““State
highway agency” if the context so
implies.

Workday means a calendar day during
which construction operations could
proceed for a major pa