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Presidential Documents

Title 3—

The President

Executive Order 12975 of October 3, 1995

Protection of Human Research Subjects and Creation of
National Bioethics Advisory Commission

By the authority vested in me as President by the Constitution and the
laws of the United States of America, it is hereby ordered as follows:

Section 1. Review of Policies and Procedures. (a) Each executive branch
department and agency that conducts, supports, or regulates research involv-
ing human subjects shall promptly review the protections of the rights
and welfare of human research subjects that are afforded by the department’s
or agency’s existing policies and procedures. In conducting this review,
departments and agencies shall take account of the recommendations con-
tained in the report of the Advisory Committee on Human Radiation Experi-
ments.

(b) Within 120 days of the date of this order, each department and agency
that conducts, supports, or regulates research involving human subjects shall
report the results of the review required by paragraph (a) of this section
to the National Bioethics Advisory Commission, created pursuant to this
order. The report shall include an identification of measures that the depart-
ment or agency plans or proposes to implement to enhance human subject
protections. As set forth in section 5 of this order, the National Bioethics
Advisory Commission shall pursue, as its first priority, protection of the
rights and welfare of human research subjects.

(c) For purposes of this order, the terms “research” and ‘““human subject”
shall have the meaning set forth in the 1991 Federal Policy for the Protection
of Human Subijects.

Sec. 2. Research Ethics. Each executive branch department and agency that
conducts, supports, or regulates research involving human subjects shall,
to the extent practicable and appropriate, develop professional and public
educational programs to enhance activities related to human subjects protec-
tion, provide forums for addressing ongoing and emerging issues in human
subjects research, and familiarize professionals engaged in nonfederally-fund-
ed research with the ethical considerations associated with conducting re-
search involving human subjects. Where appropriate, such professional and
educational programs should be organized and conducted with the participa-
tion of medical schools, universities, scientific societies, voluntary health
organizations, or other interested parties.

Sec. 3. Establishment of National Bioethics Advisory Commission. (a) There
is hereby established a National Bioethics Advisory Commission (‘““NBAC”).
NBAC shall be composed of not more than 15 members to be appointed
by the President. NBAC shall be subject to the Federal Advisory Committee
Act, as amended (5 U.S.C. App.).

(b) The President shall designate a Chairperson from among the members
of NBAC.

Sec. 4. Functions. (a) NBAC shall provide advice and make recommendations
to the National Science and Technology Council and to other appropriate
government entities regarding the following matters:

(1) the appropriateness of departmental, agency, or other governmental
programs, policies, assignments, missions, guidelines, and regulations as
they relate to bioethical issues arising from research on human biology
and behavior; and
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(2) applications, including the clinical applications, of that research.

(b) NBAC shall identify broad principles to govern the ethical conduct
of research, citing specific projects only as illustrations for such principles.

(c) NBAC shall not be responsible for the review and approval of specific
projects.

(d) In addition to responding to requests for advice and recommendations
from the National Science and Technology Council, NBAC also may accept
suggestions of issues for consideration from both the Congress and the
public. NBAC also may identify other bioethical issues for the purpose
of providing advice and recommendations, subject to the approval of the
National Science and Technology Council.

Sec. 5. Priorities. (a) As a first priority, NBAC shall direct its attention
to consideration of: protection of the rights and welfare of human research
subjects; and issues in the management and use of genetic information,
including but not limited to, human gene patenting.

(b) NBAC shall consider four criteria in establishing the other priorities
for its activities:

(1) the public health or public policy urgency of the bioethical issue;

(2) the relation of the bioethical issue to the goals for Federal investment
in science and technology;

(3) the absence of another entity able to deliberate appropriately on the
bioethical issue; and

(4) the extent of interest in the issue within the Federal Government.

Sec. 6. Administration. (a) The heads of executive departments and agencies
shall, to the extent permitted by law, provide NBAC with such information
as it may require for purposes of carrying out its functions.

(b) NBAC may conduct inquiries, hold hearings, and establish subcommittees,
as necessary. The Assistant to the President for Science and Technology
and the Secretary of Health and Human Services shall be notified upon
establishment of each subcommittee, and shall be provided information on
the name, membership (including chair), function, estimated duration, and
estimated frequency of meetings of the subcommittee.

(c) NBAC is authorized to conduct analyses and develop reports or other
materials. In order to augment the expertise present on NBAC, the Secretary
of Health and Human Services may contract for the services of nongovern-
mental consultants who may conduct analyses, prepare reports and back-
ground papers, or prepare other materials for consideration by NBAC, as
appropriate.

(d) Members of NBAC shall be compensated in accordance with Federal
law. Members of NBAC may be allowed travel expenses, including per
diem in lieu of subsistence, to the extent permitted by law for persons
serving intermittently in the government service (5 U.S.C. 5701-5707).

(e) To the extent permitted by law, and subject to the availability of appropria-
tions, the Department of Health and Human Services shall provide NBAC
with such funds as may be necessary for the performance of its functions.
The Secretary of Health and Human Services shall provide management
and support services to NBAC.

Sec. 7. General Provisions. (a) Notwithstanding the provisions of any other
Executive order, the functions of the President under the Federal Advisory
Committee Act that are applicable to NBAC, except that of reporting annually
to the Congress, shall be performed by the Secretary of Health and Human
Services, in accordance with the guidelines and procedures established by
the Administrator of General Services.

(b) NBAC shall terminate two years from the date of this order unless
extended prior to that date.
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[FR Doc. 95-24921
Filed 10-3-95; 2:11 pm]
Billing code 3195-01-P

(c) This order is intended only to improve the internal management of
the executive branch and it is not intended to create any right, benefit,
trust, or responsibility, substantive or procedural, enforceable at law or
equity by a party against the United States, its agencies, its officers, or

any person.

THE WHITE HOUSE,
October 3, 1995.
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Parts 916 and 917
[Docket No. FV95-916-3FIR]

Nectarines and Fresh Peaches Grown
in California; Expenses and
Assessment Rate for the 1995-96
Fiscal Year

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting as
final, without change, the provisions of
the interim final rule which authorized
expenses and established an assessment
rate for the Nectarines Administration
Committee and the Peach Commodity
Committee (Committees) under
Marketing Order Nos. 916 and 917 for
the 1995-96 fiscal year. Authorization
of these budgets enables the Committees
to incur expenses that are reasonable
and necessary to administer their
programs. Funds to administer the
program are derived from assessments
on handlers.

EFFECTIVE DATE: March 1, 1995, through
February 29, 1996.

FOR FURTHER INFORMATION CONTACT:
Karen T. Chaney, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2523-S, Washington,
DC 20090-6456, telephone: 202—720—
5127; or J. Terry Vawter, California
Marketing Field Office, Fruit and
Vegetable Division, AMS, USDA, 2202
Monterey Street, Suite 102B, Fresno,
California 93721, telephone: 209-487—
5901.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 916 (CFR Part 916) regulating the
handling of nectarines grown in
California and Marketing Agreement

and Order No. 917 (7 CFR Part 917)
regulating the handling of fresh peaches
grown in California. The agreements
and orders are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the Act.

The Department is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. Under the marketing
order provisions now in effect,
nectarines and peaches grown in
California are subject to assessments. It
is intended that the assessment rates
specifies herein will be applicable to all
assessable nectarines and peaches
handled during the 1995-96 fiscal year,
which began March 1, 1995, through
February 29, 1996. This final rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 688c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, or any provision of the order,
or any obligation imposed in connection
with the order is not in accordance with
law and requesting a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction in
equity to review the Secretary’s ruling
on the petition, provided a bill in equity
is filed not later than 20 days after date
of entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are

unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 300 handlers
of nectarines and peaches regulated
under the marketing order each season
and approximately 1,800 producers of
these fruits in California. Small
agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.601) as
those having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $5,000,000. The
majority of these handlers and
producers may be classified as small
entities.

The nectarine and peach marketing
orders, administered by the Department,
require that the assessment rates for
particular fiscal year apply to all
assessable nectarines and peaches
handled from the beginning of such
year. Annual budgets of expenses are
prepared by the Committees, the
agencies responsible for local
administration of their respective
marketing order, and submitted to the
Department for approval. The members
of the Committees are nectarine and
peach handlers and producers. They are
familiar with the Committees’ needs and
with the cost for goods, services, and
personnel in their local area, and are
thus in a position to formulate
appropriate budgets. The Committees’
budgets are formulated and discussed in
public meetings. Thus, all directly
affected persons have an opportunity to
participate and provide input.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of nectarines and peaches.
Because these rates are applied to actual
shipments, they must be established at
a rate that will provide sufficient
income to pay the Committee’s
expenses.

The Nectarines Administrative
Committee met on May 4, 1995, and
unanimously recommended total
expenses of $3,683,031 for the 1995-96
fiscal year. In comparison, this is
$161,604 less than $3,844,635 expenses
amount that was recommended for the
1994-95 fiscal year.

The Committee also unanimously
recommended an assessment rate of
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$0.1850 per 25-pound container or
equivalent for the 1995-96 fiscal year,
which is $0.5 cent higher than the
assessment rate that was approved for
the 1994-95 fiscal year. The assessment
rate, when applied to anticipated
shipments of 16,860,000 25-pound
containers or equivalent of nectarines
would yield $3,119,100 in assessment
income. Adequate funds exits in the
Committee’s reserve to cover additional
expenses.

Major expense categories for the
1995-96 nectarine budget include
$340,025 for salaries and benefits,
$1,534,593 for domestic market
development $99,117 for production
and cultural research, and $855,000 for
inspection. Funds in the reserve at the
end of the 1995-96 fiscal year’s
expenses.

The Peach Commodity Committee
also met May 4, 1995, and unanimously
recommended total expenses of
$3,736,531, for the 1995-96 fiscal year.
In comparison, this is $230,804 less
than the $3,967,335 expenses amount
that was recommended for the 1994-95
fiscal year.

The Committee also unanimously
recommended an assessment rate of
$0.19 per 25-pound container or
equivalent for the 1995-96 fiscal year,
which is the same assessment rate that
was approved for the previous fiscal
year. The assessment rate, when applied
to anticipated shipments of $16,982,000
25-pound containers or equivalent of
peaches, would yield $3,226,580 in
assessment income. Adequate funds
exist in the Committee’s reserve fund to
cover additional expenses

Major expense categories for the
1995-96 fiscal period are $340,024 in
salaries and benefits, $1,534,593 for
domestic market development, $99,117
for research, and $900,000 for
inspection. Funds in the reserve at the
end of the 1995-96 fiscal year,
estimated at $335,864, will be within
the maximum permitted by the order of
on fiscal year’s expenses.

An interim final rule concerning this
action was published in the August 21,
1995 Federal Register [60 FR 43352],
with a 30 day comment period ending
September 30, 1995. No comments were
received.

While this action will impose some
additional costs on handlers, the cost
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs will be offset by
the benefits derived from the operation
of the marketing orders. Therefore, the
Administrator of the AMS has
determined that this action will not
have a significant economic impact on

a substantial number of small entities. It
is found that the specified expenses for
the marketing orders covered in their
rule are reasonable and likely to be
incurred and that such expenses and the
specified assessment rates to cover such
expenses will tend to effectuate the
declared policy of the Act.

After consideration of all relevant
material presented, including the
Committee’s recommendations, and
other available information, it is found
that this interim final rule, as
hereinafter set forth, will tend to
effectuate the declared policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register
because the Committees need to have
sufficient funds to pay their expenses
which are incurred on a continuous
basis. The 1995-96 fiscal year began on
March 1, 1995, and the marketing orders
require that the rates of assessment for
the fiscal year apply to all assessable
nectarines and peaches handled during
the fiscal year. In addition, handlers are
aware of this action which was
recommended by the Committees at
public meetings. No comments were
received concerning the interim final
rule that is adopted in this action as a
final rule without change.

List of Subjects
7 CFR Part 916
Marketing agreements, Nectarines,

Reporting and recordkeeping
requirements.

7 CFR Part 917

Marketing agreements, Pears, Peaches,
Reporting and recordkeeping
requirements

PART 916—NECTARINES GROWN IN
CALIFORNIA

1. Accordingly, the interim final rule
amending 7 CFR Part 916 which was
published at 60 FR 43350 on August 21,
1995, is adopted as a final rule without
change.

PART 917—FRESH PEARS AND
PEACHES GROWN IN CALIFORNIA

2. Accordingly, the interim final rule
amending 7 CFR Part 917 which was
published at 60 FR 43350 on August 21,
1995, is adopted as a final rule without
change.

Dated: September 28, 1995.

Martha B. Ransom,

Acting Deputy Director, Fruit and Vegetable
Division.

[FR Doc. 95-24710 Filed 10-4-95; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF JUSTICE
Immigration and Naturalization Service

8 CFR Parts 208, 212, 214, 236, 242,
245, 248, 274a, and 299

[INS No. 1683-94; A.G. Order No. 1986-95]

RIN 1115-AD86

Entry of Aliens Needed as Witnesses
and Informants; Nonimmigrant S
Classification

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Interim rule with respect for
comments; Correction.

SUMMARY: On August 25, 1995, the
Immigration and Naturalization Service
(““the Service) published an interim
rule with request for comments in the
Federal Register at 60 FR 44260-44271.
Although comments were requested, the
Service did not provide the public with
a deadline date for submitting
comments. Accordingly, to ensure that
the public has ample opportunity to
fully review and comment on the
interim rule, the Service is requesting
that comments be submitted on or
before December 4, 1995.

DATES: This interim rule is effective
August 25, 1995. Written comments
must be submitted on or before
December 4, 1995.

ADDRESSES: Please submit written
comments in triplicate to the Policy
Directives and Instructions Branch,
Immigration and Naturalization Service,
425 | Street NW., Room 5307,
Washington, DC 20536. To ensure
proper handling, please reference the
INS number 1683-94 on your
correspondence. Comments are
available for public inspection at the
above address by calling (202) 514-3048
to arrange for an appointment.

FOR FURTHER INFORMATION CONTACT:
Katharine Auchincloss-Lorr
Adjudications Officer, Adjudications
Division, Immigration and
Naturalization Service, 425 | Street NW.,
Room 3214, Washington, DC 20536,
telephone (202) 514-5014.

Dated: September 28, 1995.
Doris Meissner,

Commissioner, Immigration and
Naturalization Service.

[FR Doc. 95-24734 Filed 10-4-95; 8:45 am]
BILLING CODE 4410-10-M
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FEDERAL ELECTION COMMISSION
[Notice 1995-13]
11 CFR Parts 100, 106, 109 and 114

Express Advocacy; Independent
Expenditures; Corporation and Labor
Organization Expenditures

AGENCY: Federal Election Commission.

ACTION: Final rules; Announcement of
Effective Date.

SUMMARY: On July 6, 1995, the
Commission published the text of
revised regulations defining the term
“express advocacy’ and describing
certain nonprofit corporations that are
exempt from the prohibition on
independent expenditures. 60 FR 35292.
These regulations implement portions of
the Federal Election Campaign Act of
1971, as amended. The Commission
announces that the rules are effective as
of October 5, 1995.

EFFECTIVE DATE: October 5, 1995.

FOR FURTHER INFORMATION CONTACT: Ms.
Susan E. Propper, Assistant General
Counsel, 999 E Street, N.W.,
Washington, D.C. 20463, (202) 219-3690
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: Today, the
Commission is announcing the effective
date of new regulations defining the
term “‘express advocacy’’ and describing
certain nonprofit corporations that are
exempt from the prohibition on
independent expenditures. The new
rules are being incorporated into parts
100, 106, 109 and 114 of the existing
regulations.

Section 438(d) of Title 2, United
States Code requires that any rules or
regulations prescribed by the
Commission to carry out the provisions
of Title 2 of the United States Code be
transmitted to the Speaker of the House
of Representatives and the President of
the Senate 30 legislative days before
they are finally promulgated. These
regulations were transmitted to
Congress on June 30, 1995. Thirty
legislative days expired in the House of
Representatives on September 21, 1995.
Thirty legislative days expired in the
Senate on September 8, 1995.

Announcement of Effective Date: 11
CFR 100.17, 100.22, 106.1(d),
109.1(b)(1), (2) and (3), 114.2(b) and
114.10, as published at 60 FR 35292
(July 6, 1995), are effective as of October
5, 1995.

Dated: September 29, 1995.
Danny L. McDonald,
Chairman, Federal Election Commission.
[FR Doc. 95-24700 Filed 10-4-95; 8:45 am]
BILLING CODE 6715-01-M

11 CFR Part 110
[Notice 1995-14]

Communications Disclaimer
Requirements

AGENCY: Federal Election Commission.

ACTION: Final rule and transmittal of
regulations to Congress.

SUMMARY: The Federal Election
Commission has revised its regulations
that govern disclaimers on campaign
communications. The revisions clarify
how these rules apply to coordinated
party expenditures; broadly define
“direct mail” in this context; require a
statement of who paid for a covered
communication, the cost of which is
exempt from the Federal Election
Campaign Act’s contribution and
expenditure limits; require a disclaimer
on all communications included in a
package of materials that are intended
for separate distribution; and clarify the
meaning of ‘‘clear and conspicuous’ as
that term is used in these rules.

DATES: Further action, including the
publication of a document in the
Federal Register announcing the
effective date, will be taken after these
regulations have been before Congress
for 30 legislative days pursuant to 2
U.S.C. 438(d).

FOR FURTHER INFORMATION CONTACT:

Ms. Susan E. Propper, Assistant General
Counsel, 999 E Street, N.W.,
Washington, D.C. 20463, (202) 219-3690
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: The
Federal Election Campaign Act [“FECA”
or “the Act’] at 2 U.S.C. 441d(a)
requires a disclaimer on
communications by any person that
expressly advocate the election or defeat
of a clearly identified federal candidate,
or solicit contributions, through any
form of general public political
advertising. The Commission is revising
the implementing regulations, which are
found at 11 CFR 110.00, to address
issues that have arisen since the rules
were last amended, and to clarify their
scope and applicability.

The Commission published a Notice
of Proposed Rulemaking [*“Notice” or
“NPRM”] on proposed amendments to
the disclaimer rules on October 5, 1994.
59 FR 50708. Comments in response to
this Notice were received from Robert
Alan Dahl; the Democratic National
Committee; a joint comment from the
Democratic Senatorial Campaign
Committee and the Democratic
Congressional Campaign Committee; the
Internal Revenue Service; the National
Association of Broadcasters; the Ohio
Right to Life Political Action

Committee; United States
Representative Carolyn B. Maloney;
United States Representative Thomas E.
Petri; and Wilson Communication
Services. The Commission held a public
hearing on March 8, 1995, at which five
witnesses presented testimony on the
issues addressed in the NPRM.

Section 438(d) of Title 2, United
States Code, requires that any rules or
regulations prescribed by the
Commission to carry out the provisions
of the FECA be transmitted to the
Speaker of the House of Representatives
and the President of the Senate for a 30
legislative day review period before they
are finally promulgated. These
regulations were transmitted to
Congress on October 2, 1995.

Explanation and Justification

The FECA at 2 U.S.C. 441d(a) requires
disclaimers on communications by any
person that expressly advocate the
election or defeat of a clearly identified
federal candidate, or solicit
contributions, through any form of
general public political advertising. In
most instances the disclaimer must state
both who paid for the communication
and whether it was authorized by any
candidate or authorized committee.

A primary purpose of this rulemaking
was to simplify the implementing
regulations to this statutory
requirement. A number of revisions
have accordingly been made, to clarify
their scope and applicability. However,
after reviewing the comments and
testimony presented at the hearing, the
Commission has determined that its
present regulation is in most instances
the most reasonable alternative at this
time. A detailed analysis of the new and
revised provisions appears below.

Please note that these revisions are
limited to 11 CFR 110.11(a). Paragraph
110.11(b), which deals with newspaper
and magazine charges for campaign
advertisements, has not been amended.

Part 110—Contribution and
Expenditure Limitations and
Prohibitions

Section 110.11 Communications;
Advertising

General Requirements

The language of former paragraph
(2)(1) has largely been retained.
However, the last sentence of the former
paragraph (a)(1), which deals with
placement of the disclaimer, and former
paragraph (a)(1)(iv)(B), solicitations by
separate segregated funds [**SSF’], have
been moved to new paragraphs (a)(5)(i)
and (a)(7), respectively.

The NPRM sought comments on a
number of different approaches,
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including: A rebuttable presumption
that communications by certain political
committees that mention a clearly
identified federal candidate contain
express advocacy, and thus trigger the
section 441d(a) disclaimer
requirements; and reading the FECA so
as to require disclaimers on all
communications by all political
committees, whether or not they contain
express advocacy.

None of the commenters who
addressed these issues supported the
presumption or any of the other
proposed changes, although one
suggested the Commission could
expand the “paid for by’ requirements
based on its authority to monitor
campaign spending. The Commission
has determined that adopting the
presumption of express advocacy would
likely not eliminate the need for case by
case examination of challenged
communications, and concerns also
exist with regard to the other proposals.
For this reason the Commission has
decided to leave the general disclaimer
requirements largely intact at this time.
The Commission has submitted
legislative recommendations suggesting
that Congress might want to consider
legislation to address this situation.

Phone Banks

The NPRM also sought comment on a
proposal to insert phone banks in the
listing of types of activities that
constitute general public political
advertising. This proposal would have
had the effect of requiring oral
disclaimers as part of phone bank
campaign communications.

Two Members of Congress who
commented on these rules supported
this proposal. Another commenter asked
the Commission to clarify what
information a multicandidate committee
should include in an oral authorization
statement if some but not all of the
candidates supported by that committee
have authorized a communication.

The Commission considered
including phone banks in the listing of
types of activities that constitute general
public political advertising when it
prepared the final rules, but could not
reach a majority decision by the
required four affirmative votes. See 2
U.S.C. 437c(c). Consequently, this
proposal has not been included in the
final rules.

Coordinated Party Expenditures

The FECA at 2 U.S.C. 441a(d) permits
political party committees to make
expenditures on behalf of party
candidates in excess of the generally
applicable contribution limits set forth
at 2 U.S.C. 441a(a). New paragraph (a)(2)

clarifies the disclaimer requirements for
communications paid for as coordinated
party expenditures.

If a state or national party committee
chooses not to make the coordinated
expenditures permitted by section
441a(d), it may assign its right to do so
to a designated agent, such as the
senatorial campaigh committee of the
party. FEC v. Democratic Senatorial
Campaign Committee, 454 U.S.C. 27
(1981). Paragraph (a)(2)(i) clarifies that
the disclaimer on a communication
made as a coordinated party
expenditure should identify the
committee that made the actual
expenditure as the person who paid for
the communication, regardless of
whether that committee was acting as a
designated agent or in its own capacity.

Paragraph (a)(2)(ii) states that
communications made pursuant to 2
U.S.C. 441a(d) prior to the date a party’s
candidate is nominated need state only
who paid for the communication; i.e.,
no authorization statement is required.
The commenters who addressed this
issue favored this approach. Please note,
however, that this does not change the
Commission’s long-standing conclusion
that such communications count against
the committee’s coordinated party
expenditure limits.

Definition of ““Direct Mailing”

A definition for the term ““direct
mailing” has been added at new
paragraph (a)(3). For purposes of these
requirements, ‘“‘direct mailing” is
broadly defined to include any mailing
that consists of more than 100
substantially similar pieces of mail.
While the NPRM suggested 50 pieces as
the number to trigger this requirement,
the Commission believes limiting this to
mailings of more than 100 pieces more
accurately reflects the size and scope of
current campaign operations.

One commenter and witness at the
hearing asked that the Commission
clarify what is meant by the term
“substantially similar.” Technological
advances now permit what is basically
the same communication to be
personalized to include the recipient’s
name, occupation, geographic location,
and similar variables. The Commission
considers communications to be
“substantially similar’ if they would be
the same but for such individualization.

Exempt Activity

New paragraph (a)(4) requires a
statement of who paid for the
communication on covered
communications by a candidate or party
committee whether or not they qualify

as exempt activities under 11 CFR
100.8(b)(10), (16), (17), or (18). The

NPRM proposed requiring an
authorization statement on such
communications, as well.

Most of the comments that addressed
this issue disagreed with the proposed
approach. However, the intent of the
FECA is that those activities by state
and local party committees or
candidates that qualify as “‘exempt”
under 2 U.S.C. 431(8)(B)(V), (x), (xi), and
(xii) not count towards the FECA’s
contribution and expenditure limits.
Requiring a “‘paid for by’ statement
does not conflict with that intent.

Both the disclaimer rules and the
exempt activity provisions contain
definitions of general public political
advertising and direct mail, although in
the former case the list describes
covered communications, while in the
latter case the list describes
communications that do not qualify for
exemption. However, these definitions
are broader under the disclaimer rules
than under the exempt activity
provisions. Thus, certain
communications covered by the exempt
activity provisions, such as phone banks
and yard signs, are still general public
political advertising for purposes of the
disclaimer rules. The Commission
notes, however, that some exempt
activities will continue to fall under the
small items exception, e.g., pins and
bumper stickers, and therefore will not
require a disclaimer.

The “Clear and Conspicuous”
Requirement

New paragraph (a)(5) provides
guidance on the meaning of the term
‘“clear and conspicuous” as that phrase
is used in this section. The NPRM
proposed that, consistent with the
Commission’s 1993 rulemaking
addressing what constitutes ‘‘best
efforts’ to obtain identifying
information about certain campaign
contributors (see 2 U.S.C. 432(i); 11 CFR
104.7; 58 FR 57725 (Oct. 27, 1993)), a
disclaimer would not be considered
‘“clear and conspicuous” if it was in
small type in comparison to the
remainder of the material, or if the
printing was difficult to read or if the
placement was easily overlooked.

Several commenters pointed out that
the ““comparable size” requirement,
while appropriate for the solicitations
addressed in the “‘best efforts” rules,
may not be appropriate for
communications that, for example,
consist only of two lines of large type.
The Commission has accordingly
deleted this language from the final rule,
while retaining the other guidelines.
That is, a disclaimer is now stated not
to be “clear and conspicuous” if the
printing is difficult to read or if the



Federal Register / Vol. 60, No. 193 / Thursday, October 5, 1995 / Rules and Regulations

52071

placement is easily overlooked.

Technical requirements for televised
communications are set forth in new
paragraph (a)(5)(iii), discussed infra.

Placement of Disclaimer

New paragraph (a)(5)(i) states that the
disclaimer need not appear on the front
or cover page of a communication as
long as it appears within the
communication, except on
communications such as billboards that
contain only a front face. This provision
formerly appeared in paragraph (a)(1) of
this section.

Packaged Materials

New paragraph (a)(5)(ii) clarifies that
all materials included in a package that
would require a disclaimer if distributed
separately must contain the required
disclaimer, even if they are included in
a package with solicitations or other
materials that already have a disclaimer.
Questions have arisen in the past as to
whether a single disclaimer per package
would satisfy the purposes of this
requirement.

One commenter and witness at the
hearing sought further clarification on
how this will be interpreted. All items
intended for separate distribution (e.g.,
a campaign poster included in a mailing
of campaign literature) are covered by
this requirement.

Televised Communications

New paragraph (a)(5)(iii) responds to
a commenter’s request that the
Commission incorporate into the text of
these rules the Federal Communication
Commission’s [**FCC”] disclaimer size
requirements for televised political
advertisements concerning candidates
for public office. These requirements,
which are set forth at 47 CFR
73.1212(a)(2)(ii), require in any such
advertisement that the sponsor be
identified with letters equal to or greater
than four (4) percent of the vertical
picture height that air for not less than
four (4) seconds. The new rule states
that disclaimers in a televised
communication shall be considered
clear and conspicuous if they meet these
requirements.

In Dalton Moore, 7 FCC Rcd 3587
(1992), the FCC explained that twenty
(20) scan lines meets the four (4) percent
requirement. Also, FCC staff has advised
the Commission that the four (4)
percent/twenty (20) lines requirement
applies to each line of type, and that if
the type is upper and lower case, the
requirement applies to the smaller
(lower case) type.

One commenter, while correctly
noting that the FCC and not the FEC has
authority over these technical

requirements, nevertheless requested
that the Commission modify them.
However, it is impossible for one agency
to amend another’s rules. Also, the FCC
conducted a lengthy rulemaking, in
which the FEC participated, before
deciding that the current standards were
appropriate. 57 FR 8279 (Mar. 9, 1992).

Exceptions

New paragraph (a)(6) lists the
exceptions to the general requirements.
Former 11 CFR 110.11(a)(2) has been
broken down into new paragraphs
(a)(6)(i) and (a)(6)(ii), which address the
“small item” and “impracticable item”
exceptions, respectively. In addition,
the “impracticable item” provision,
which formerly included *‘skywriting,
watertowers or other means of
displaying an advertisement of such a
nature that the inclusion of a disclaimer
would be impracticable,” has been
amended to specifically include
“wearing apparel,” such as T-shirts or
baseball caps, that contain a political
message.

While no comments were received on
this issue, the question continues to
arise as to whether such items require
a disclaimer. Since in many instances it
is impracticable to include disclaimers
on wearing apparel, the Commission
believes this further exception is
appropriate.

Consistent with the Notice, new
paragraph (a)(6)(iii) clarifies that checks,
receipts and similar items of minimal
value that do not contain a political
message and that are used for purely
administrative purposes do not require
a disclaimer.

Activities by Separate Segregated Funds
or Their Connected Organizations

New paragraph (a)(7) corresponds to
former 11 CFR 110.11(a)(1)(iv)(B). It
exempts from the disclaimer
requirements solicitations for
contributions to an SSF from those
persons the fund may solicit under the
applicable provisions of 11 CFR part
114, or communications to such
persons, because this does not
constitute general public political
advertising. This language encompasses
mailings by a corporation or labor
organization to the corporation’s or
labor organization’s restricted class, as
well as comparable activities conducted
by membership organizations and trade
associations pursuant to 11 CFR 114.7
and 114.8.

Other Issues
Disclaimers on the Internet

In AO 1995-9, the Commission
determined that Internet

communications and solicitations that
constitute general public political
advertising require disclaimers as set
forth in 2 U.S.C. 441d(a) and former 11
CFR 110.11(a)(1). These
communications and others that are
indistinguishable in all material aspects
from those addressed in the advisory
opinion will now be subject to the
requirements of paragraph (a)(1) of this
section.

Disclaimers on “Push Polls”

Two commenters and several
witnesses at the hearing discussed the
possibility that the Commission require
disclaimers on “push polls.” This term
has generally been used to refer to
phone bank activities or written surveys
that provide false or misleading
information about a candidate under the
guise of conducting a legitimate poll.
For example, if the person being polled
states a preference for candidate X, the
poll might ask whether X would still be
the preferred choice if “‘you knew he or
she had a drunken driving record,” “‘a
history of recreational drug use,” “was
soft on crime,” or the like. Such slanted
surveys can result in both skewed poll
results (if a poll is in fact conducted)
and damage to the candidate’s
reputation.

One of the commenters,
Congresswoman Maloney, has
introduced a bill, H.R. 324 in the 104th
Congress, that would include phone
banks in the listing of types of
communications set forth in 2 U.S.C.
441d(a) that trigger the disclaimer
requirements. As discussed above, the
Commission proposed in the NPRM that
phone banks be added to the
comparable listing in the disclaimer
rules, but during consideration of the
final rules, the Commission did not
reach a majority decision by the
required four affirmative votes.
Consequently, the final disclaimer rules
do not apply to push polls conducted by
using phone banks.

The question of requiring disclaimers
during telephone push polling also
involves significant legal and
constitutional issues that have not been
put out for notice and comment as
required by the Administrative
Procedure Act at 5 U.S.C. 553. As noted
by some of the witnesses, it may require
amendments to the FECA before the
Commission can take further action. For
example, it does not appear that all
push polls contain “express advocacy”
or contribution solicitations, a critical
point under these rules.

Thus, the new regulations only
require disclaimers for push polls that
qualify as general public political
advertising and that either contain a
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solicitation or express advocacy of a
clearly identified candidate.

Certification of no Effect Pursuant to 5
U.S.C. 605(b) [Regulatory Flexibility
Act]

The attached final regulations will not
have a significant economic impact on
a substantial number of small entities.
The basis for this certification is that
any affected entities are already
required to comply with the Act’s
requirements in this area.

List of Subjects

11 CFR Part 110

Campaign Funds, Political
Candidates, Political Committees and
Parties.

For reasons set out in the preamble,
Subchapter A, chapter | of Title 11 of
the Code of Federal Regulations is
amended as follows:

PART 110—CONTRIBUTION AND
EXPENDITURE LIMITATIONS AND
PROHIBITIONS

1. The authority citation for 11 CFR
Part 110 continues to read as follows:

Authority: 2 U.S.C. 431(8), 431(9),
432(c)(2), 437d(a)(8), 438(a)(8), 441a, 441b,
441d, 441e, 441f, 441g, and 441h.

2. Part 110 is amended by revising
paragraph (a) of section 110.11 to read
as follows:

§110.11 Communications; advertising (2
U.S.C. 441d).

(a)(1) General rules. Except as
provided at paragraph (a)(6) of this
section, whenever any person makes an
expenditure for the purpose of financing
a communication that expressly
advocates the election or defeat of a
clearly identified candidate, or that
solicits any contribution, through any
broadcasting station, newspaper,
magazine, outdoor advertising facility,
poster, yard sign, direct mailing or any
other form of general public political
advertising, a disclaimer meeting the
requirements of paragraphs (a)(1) (i), (ii),
(iii), (iv) or (a)(2) of this section shall
appear and be presented in a clear and
conspicuous manner to give the reader,
observer or listener adequate notice of
the identity of persons who paid for
and, where required, who authorized
the communication.

(i) Such communication, including
any solicitation, if paid for and
authorized by a candidate, an
authorized committee of a candidate, or
its agent, shall clearly state that the
communication has been paid for by the
authorized political committee; or

(ii) Such communication, including
any solicitation, if authorized by a

candidate, an authorized committee of a
candidate or an agent thereof, but paid
for by any other person, shall clearly
state that the communication is paid for
by such other person and is authorized
by such candidate, authorized
committee or agent; or

(iif) Such communication, including
any solicitation, if made on behalf of or
in opposition to a candidate, but paid
for by any other person and not
authorized by a candidate, authorized
committee of a candidate or its agent,
shall clearly state that the
communication has been paid for by
such person and is not authorized by
any candidate or candidate’s committee.

(iv) For solicitations directed to the
general public on behalf of a political
committee which is not an authorized
committee of a candidate, such
solicitation shall clearly state the full
name of the person who paid for the
communication.

(2) Coordinated Party Expenditures.

(i) For a communication paid for by
a party committee pursuant to 2 U.S.C.
441a(d), the disclaimer required by
paragraph (a)(1) of this section shall
identify the committee that makes the
expenditure as the person who paid for
the communication, regardless of
whether the committee was acting in its
own capacity or as the designated agent
of another committee.

(if) A communication made by a party
committee pursuant to 2 U.S.C. 441a(d)
prior to the date the party’s candidate is
nominated shall satisfy the
requirements of this section if it clearly
states who paid for the communication.

(3) Definition of *“direct mailing.” For
purposes of paragraph (a)(1) of this
section only, “direct mailing” includes
any number of substantially similar
pieces of mail but does not include a
mailing of one hundred pieces or less by
any person.

(4) Exempt Activities. For purposes of
paragraph (a)(1) of this section only, the
term “expenditure” includes a
communication by a candidate or party
committee that qualifies as an exempt
activity under 11 CFR 100.8(b)(10), (16),
(17), or (18). Such communications,
unless excepted under paragraph (a)(6)
of this section, shall clearly state who
paid for the communication but do not
have to include an authorization
statement.

(5) Placement of Disclaimer. The
disclaimers specified in paragraph (a)(1)
of this section shall be presented in a
clear and conspicuous manner, to give
the reader, observer or listener adequate
notice of the identity of the person or
committee that paid for, and, where
required, that authorized the
communication. A disclaimer is not

clear and conspicuous if the printing is
difficult to read or if the placement is
easily overlooked.

(i) The disclaimer need not appear on
the front or cover page of the
communication as long as it appears
within the communication, except on
communications, such as billboards,
that contain only a front face.

(ii) Each communication that would
require a disclaimer if distributed
separately, that is included in a package
of materials, must contain the required
disclaimer.

(iii) Disclaimers in a televised
communication shall be considered
clear and conspicuous if they appear in
letters equal to or greater than four (4)
percent of the vertical picture height
that air for not less than four (4)
seconds.

(6) Exceptions. The requirements of
paragraph (a)(1) of this section do not
apply to:

(i) bumper stickers, pins, buttons,
pens and similar small items upon
which the disclaimer cannot be
conveniently printed;

(ii) skywriting, watertowers, wearing
apparel or other means of displaying an
advertisement of such a nature that the
inclusion of a disclaimer would be
impracticable; or

(iii) checks, receipts and similar items
of minimal value which do not contain
a political message and which are used
for purely administrative purposes.

(7) Activities by separate segregated
fund or its connected organization. For
purposes of paragraph (a)(1) of this
section, whenever a separate segregated
fund or its connected organization
solicits contributions to the fund from
those persons it may solicit under the
applicable provisions of 11 CFR part
114, or makes a communication to those
persons, such communication shall not
be considered a form of general public
political advertising and need not
contain the disclaimer set forth in
paragraph (a)(1) of this section.

* * * * *
Dated: October 2, 1995.
Danny Lee McDonald,
Chairman.
[FR Doc. 95-24749 Filed 10-4-95; 8:45 am]
BILLING CODE 6715-01-M
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 93—-CE-61-AD; Amendment 39—
9386; AD 95-20-07]

Airworthiness Directives; The New
Piper Aircraft, Inc. (Formerly Piper
Aircraft Corporation) PA24, PA28R,
PA30, PA32R, PA34, and PA39 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain The New Piper
Aircraft, Inc. (Piper) PA24, PA28R,
PA30, PA32R, PA34, and PA39 series
airplanes. This action requires
repetitively inspecting the main gear
side brace studs for cracks and replacing
any cracked main gear side brace stud.
Several reports of main gear side brace
stud cracks on the affected airplanes,
including seven incidents where the
main landing gear (MLG) collapsed,
prompted this action. The actions
specified by this AD are intended to
prevent a MLG collapse caused by main
gear side brace stud cracks, which, if not
detected and corrected, could result in
loss of control of the airplane during
landing operations.
EFFECTIVE DATE: November 17, 1995.
ADDRESSES: Information that applies to
this AD may be examined at the Federal
Aviation Administration (FAA), Central
Region, Office of the Assistant Chief
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.
FOR FURTHER INFORMATION CONTACT:
Christina Marsh, Aerospace Engineer,
FAA, Atlanta Aircraft Certification
Office, Campus Building, 1701
Columbia Avenue, suite 2-160, College
Park, Georgia 30337-2748; telephone
(404) 305-7362; facsimile (404) 305—
7348.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that would apply to
certain Piper PA24, PA28R, PA30,
PA32R, PA32RT, PA34, PA39, and
PAA44 series airplanes was published in
the Federal Register on February 22,
1995 (60 FR 9799). The action proposed
to require repetitively inspecting (using
dye penetrant or magnetic particle
methods) the main gear side brace studs
for cracks, and replacing any cracked
main gear side brace stud.

Interested persons have been afforded
an opportunity to participate in the

making of this amendment. Due
consideration has been given to the
seven comments received from four
different commenters.

Piper proposes that the AD require
inspecting the Models PA32R-300,
PA34-200, and PA34-200T airplanes
equipped with the %16-inch stud and
that the AD exempt the PA28R series
airplanes from the repetitive
inspections. Piper states that, based on
its data regarding the service history of
the affected airplanes, all failures and
main gear side brace stud cracks
occurred on airplanes equipped with
the Y%1e-inch stud. The proposal would
require inspecting both the %s-inch
diameter stud and the %1s-inch stud.
The FAA partially concurs. The PA28R
series airplanes may have either the %6-
inch stud or the ¥s-inch stud installed.
All PA28RT series airplanes have ¥s-
inch diameter studs installed at
manufacture. Although no incidents
regarding failures or cracks on main gear
side brace studs involving Piper PA28R
series airplanes have been received, the
FAA has determined that PA28R series
airplanes equipped with the %1e-inch
stud are of the same type design as the
PA32R and PA34 series airplanes
equipped with the %16-inch stud.
Therefore, the AD will continue to affect
the PA28R series airplanes with ¥16-
inch studs installed. The FAA does
concur that repetitive inspections of
affected airplanes with a %s-inch main
side gear stud brace assembly installed
are not justified. The AD is changed to
require repetitive inspections of the %16-
inch main gear side brace studs on Piper
PA28R, PA32R, and PA34 series
airplanes with an option for terminating
the inspections by installing a %s-inch
main gear side brace stud bracket
assembly. This AD does not apply to the
PA32RT and PA44 series airplanes.

One commenter recommends that the
FAA supply additional information in
the AD to verify the part number (P/N)
of the main gear side brace stud on the
PA28, PA32R, and PA34 series
airplanes. The FAA concurs that
additional information would be helpful
in identifying the main gear side brace
stud P/N. A note has been added to the
AD specifying that there is no way of
determining the main gear side brace P/
N without removing the stud from the
bracket assembly and measuring the
shank diameter of the stud. If the shank
diameter is Y1e-inch, then the main gear
side brace stud is either P/N 95299-00
or P/N 95299-02.

Another commenter questions the
availability of replacement %16-inch
main gear side brace studs for all the
affected airplanes. The FAA contacted
the manufacturer to verify that sufficient

replacement parts are available.
Replacement main gear side brace studs
for cracked studs are available and shall
be installed as follows:

—For the Models PA28R-180, PA28R—
200, PA28R-201, PA28R-201T,
PA32R-300, PA34-200, and PA34-
200T airplanes, the %1s-inch diameter
studs, P/N 95299-00 and P/N 95299—
02, are no longer available as
replacement parts. A new bracket
assembly (P/N 95643-06, P/N 95643—
07, P/N 95643-08, or P/N 95643-09,
as applicable) must be obtained from
the manufacturer and incorporated if
a cracked Y1e-inch main gear side
brace stud is found on these airplanes.
This assembly includes the %s-inch
main gear side brace stud, and the
incorporation of the entire bracket
assembly eliminates the need for the
repetitive inspections.

—For the Models PA24 and PA24-250
airplanes, main gear side brace stud
P/N 20829-00 shall be installed.

—For the Models PA24-260, PA24-400,
PA30, and PA39 airplanes, main gear
side brace stud P/N 22512-00 shall be
installed.

One commenter requests that the FAA
include a figure that identifies the area
requiring non-destructive inspection.
The FAA has added Figure 1 to the AD
to comply with this commenter’s
request.

A commenter recommends that the
FAA provide more detail regarding the
appropriate inspection method required
by the AD. This commenter’s concern
stems from the allowance to perform
either dye penetrant or magnetic
particle inspections of the main gear
side brace studs. The term *‘dye
penetrant” by definition includes the
full range of penetrant options from low
sensitivity visible or color contrast
penetrants to the various higher
sensitivity fluorescent penetrants. The
FAA concurs that the inspection
method should be more detailed in the
AD. The AD is revised to require the
inspection of the main gear side brace
stud using a Type | (fluorescent)
penetrant method or using magnetic
particle inspection methods. The FAA
does not concur that the inspection
should only be accomplished using
magnetic particle methods, but
maintains that the sensitivity of either
method will detect main gear side brace
stud cracks.

A commenter requests that the FAA
clarify the term “FAA-approved dye
penetrant or magnetic particle
inspection procedures.” Information has
been added to the AD that specifies that
the FAA intends for the inspections to
be accomplished at a facility that is
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approved by the FAA to perform either
dye penetrant or magnetic particle
inspections.

One commenter agrees with the
proposal, but feels that the FAA should
express the compliance time in landings
instead of hours time-in-service (TIS).
The FAA does not concur. Airplane
owners/operators are not required to log
the number of landings for this type
design airplane. A correlation between
the number of landings and the number
of flight hours for an airplane fleet is a
portion of the information (when
available) used by the FAA in
establishing appropriate compliance
times. The FAA has re-evaluated this
information and considers hours TIS as
the best method of establishing a
compliance time for this AD. The AD is
unchanged as a result of this comment.

No comments were received regarding
the FAA’s estimate of the cost impact
upon U.S. operators of the affected
airplanes. The FAA did, however,
miscalculate the number of airplanes
that would be affected by the proposal.
Upon further examination, the FAA has
determined that 13,200 airplanes will be
affected by this AD. No airplane models
or serial numbers have been added to
the Applicability section of the AD;
therefore, this economic information
change will not add any additional
burden upon U.S. owners/operators of
the affected airplanes over that which
was already proposed.

In addition to the comments received,
the FAA re-evaluated the proposed
compliance time and decided that the
initial inspection compliance time
should be adjusted to account for those
operators who already accomplished the
inspection. The initial inspection
compliance time has been rewritten to
give credit to those operators already
accomplishing the inspection at least
once.

In addition, the FAA has included an
inspection to detect an unapproved
alteration of the main gear side brace
bracket assembly. The FAA received
documentation of several mechanics
taking the %1e-inch stud bracket
assembly and modifying it to
accommodate the ¥s-inch stud. The
unapproved alteration is easy to detect
because of the number of installed
bushings. The %1s-inch main gear side
brace stud bracket assembly contains
two bushings and the %s-inch main gear
side brace stud bracket assembly
contains one bushing. The FAA has
included a note in the AD to specify that
the “PA34-200T Illustrated Parts
Catalog (Revision dated May 1983, Piper
P/N 761 589), Figure 45, Item 52,
illustrates this one and two-bushing
installation.”

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for the
compliance change, the economic
information correction, the addition of
the inspection for unapproved main
gear side brace stud bracket assemblies,
minor editorial corrections, and the
changes referenced above pertaining to
the comments received as a result of the
notice of proposed rulemaking. The
FAA has determined that the addition,
changes, and minor corrections will not
change the meaning of the AD and will
not add any additional burden upon the
public than was already proposed.

The FAA estimates that 13,200
airplanes in the U.S. registry will be
affected by this AD, that it will take
approximately 5 workhours per airplane
to initially inspect both the right and
left main landing gear side brace studs,
and that the average labor rate is
approximately $60 an hour. Based on
these figures, the total cost impact of the
AD on U.S. operators is estimated to be
$3,960,000. This figure represents the
cost of the initial inspection, and does
not reflect costs for repetitive
inspections or possible replacements.
The FAA has no way of determining
how many main gear side brace studs
may need replacement or how many
repetitive inspections each owner/
operator may incur.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40101, 40113,
44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

95-20-07 The New Piper Aircraft, Inc.
(formerly Piper Aircraft Corporation):
Amendment 39-9386; Docket No. 93—
CE-61-AD.

Applicability: The following airplane
models and serial numbers, certificated in
any category:

1. All serial numbers of Models PA24,
PA24-250, PA24-260, PA24-400, PA30, and
PA39 airplanes;

2. The following model and serial number
airplanes that are not equipped with a part
number (P/N) 95643-06, 95643-07, 95643—
08, or 95643-09 bracket assembly, which
includes a part number 78717-02 main
landing gear side brace stud:

Model Serial numbers
PA28R- | 28R-30002 through 28R-31135,
180. and 28R-7130001 through 28R—
7130013.
PA28R- | 28R-35001 through 28R-35820,
200. and 28R-7135001 through 28R—
7635539.
PA28R- | 28R-7737002 through 28R-
201. 7737096.
PA28R- | 28R-7703001 through 28R-
201T. 7703239.
PA32R- | 32R-7680001 through 32R-
300. 7780444,
PA34— All serial numbers.
200.
PA34— 34-7570001 through 34—-7770372.
200T.

Note 1: This AD applies to each airplane
identified in the preceding applicability
revision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
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repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required initially as follows,
and thereafter as specified in the body of this
AD:

1. For the affected Models PA28R-180,
PA28R-200, PA28R-201, PA28R-201T,
PA32R-300, PA34-200, and PA34-200T
airplanes: Within the next 100 hours time-in-
service (TIS) after the effective date of this
AD or, if the main gear side brace stud has
already been inspected as specified in this
AD, within 500 hours TIS after the last
inspection, whichever occurs later.

2. For the affected Models PA24, PA24—
250, PA24-260, PA24-400, PA30, and PA39

airplanes: Within the next 100 hours time-in-
service (TIS) after the effective date of this
AD or, if the main gear side brace stud has
already been inspected as specified in this
AD, within 1,000 hours TIS after the last
inspection, whichever occurs later.

To prevent main landing gear (MLG)
collapse caused by main gear side brace stud
cracks, which, if not detected and corrected,
could result in loss of control of the airplane
during landing operations, accomplish the
following:

Note 2: The paragraph structure of this AD
is as follows:

Level 1: (a), (b), (c), etc.
Level 2: (1), (2), (3), etc.
Level 3: (i), (ii), (iii), etc.

Level 2 and Level 3 structures are
designations of the Level 1 paragraph they
immediately follow.

(a) Remove both the left and right main
gear side brace studs from the airplane in
accordance with the instructions contained
in the Landing Gear section of the
maintenance manual, and inspect each main
gear side brace stud for cracks, using Type |
(fluorescent) liquid penetrant or magnetic
particle inspection methods. Inspections
must be accomplished by a facility approved
by the FAA to accomplish the applicable
inspection method. Figure 1 of this AD
depicts the area where the sidebrace stud is
to be inspected.

BILLING CODE 4910-13-P
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Note 3: All affected Models PA24 and
PA24-250 airplanes were equipped at
manufacture with P/N 20829-00 main gear
side brace studs. All affected Models PA24—
260, PA24-400, PA30, and PA39 airplanes
were equipped at manufacture with P/N
22512-00 main gear side brace studs. A P/N
95299-00 or P/N 95299-02 stud installed in
an applicable Model PA28R-180, PA28R—
200, PA28R-201, PA28R-201T, PA32R-300,
PA34-200, or PA34-200T airplane may be
identified by removing the stud and
measuring the shank diameter of the stud. If
the shank measures ¥s-inch in diameter, a P/
N 78717-02 main gear side brace stud is
installed. The FAA is aware of no methods
of determining the main gear side brace stud
P/N while the stud is installed.

(1) For any main gear side brace stud found
cracked, prior to further flight, replace the
cracked stud with an FAA-approved
serviceable part (part numbers referenced in
the table in paragraph (c) of this AD) in
accordance with the instructions contained
in the Landing Gear section of the applicable
maintenance manual, and accomplish one of
the following, as applicable:

(i) Reinspect and replace (as necessary) as
specified in paragraph (c) of this AD; or

(ii) For the affected Models PA28R-180,
PA28R-200, PA28R-201, PA28R-201T,
PA32R-300, PA34-200, and PA34-200T
airplanes, the P/N 95299-00 or 95299-02
main gear side brace studs are no longer
manufactured. A new main gear side brace
stud bracket assembly, P/N 95643-06, P/N
95643-07, P/N 95643-08, or P/N 95643-09,
as applicable, must be installed if cracks are
found as specified in paragraph (a)(1) of this
AD. No repetitive inspections will be
required by this AD for these affected
airplane models when this bracket assembly
is installed.

(2) For the affected Models PA28R-180,
PA28R-200, PA28R-201, PA28R-201T,
PA32R-300, PA34-200, and PA34-200T
airplanes, inspect the main gear side brace
assembly to ensure that the appropriate
number of bushings are installed:

(i) For the %16-inch main gear side brace
stud, P/N 95299-00 or P/N 95299-02, two
bushings must be installed in the bracket
assembly.

(ii) For the %s-inch main gear side brace
stud, P/N 78717-02, one bushing must be
installed in the bracket assembly.

(iii) Prior to further flight, replace any
bracket assembly where the inappropriate
number of bushings are installed.

Note 4: The PA34-200T Illustrated Parts
Catalog (Revision dated May 1983, Piper P/
N 761 589), Figure 45, Item 52, illustrates this
one and two-bushing installation.

(3) For any main gear side brace stud not
found cracked, prior to further flight,
reinstall the uncracked stud in accordance
with the instructions contained in the
Landing Gear section of the applicable
maintenance manual, and reinspect and
replace (as necessary) as specified in
paragraph (c) of this AD.

(b) Owners/operators of the affected
Models PA28R-180, PA28R-200, PA28R—
201, PA28R-201T, PA32R-300, PA34-200,
and PA34-200T airplanes may have a new
main gear side brace bracket assembly, P/N

95643-06, P/N 95643-07, P/N 95643-08, or
P/N 95643-09, as applicable, installed at any
time to terminate the inspection requirement
of this AD.

(c) Reinspect both the left and right main
gear side brace studs, using Type |
(fluorescent) liquid penetrant or magnetic
particle inspection methods. Inspections
must be accomplished by a facility approved
by the FAA to accomplish the applicable
inspection method. Replace any cracked stud
or reinstall any uncracked stud as specified
in paragraphs (a)(1) and (a)(3) of this AD,
respectively:

Part No. in- | TIS inspec- | Model airplanes
stalled tion interval installed on
20829-00 . | 1,000 hours . | PA24 and
PA24-250.
22512-00 . | 1,000 hours . | PA24-260,
PA24-400,
PA30, and
PA39.
95299-00 500 hours .... | PA28R-180,
or PA28R-200,
95299— PA28R-201,
02. PA28R-201T,
PA32R-300,
PA34-200,
and PA34-
200T.

Note 5: Accomplishing the actions of this
AD does not affect the requirements of AD
77-13-21, Amendment 39-3093. The
tolerance inspection requirements of that AD
still apply for Piper PA24, PA30, and PA39
series airplanes.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) An alternative method of compliance or
adjustment of the initial or repetitive
compliance times that provides an equivalent
level of safety may be approved by the
Manager, Atlanta Aircraft Certification Office
(ACO), Campus Building, 1701 Columbia
Avenue, Suite 2-160, College Park, Georgia
30337-2748. The request shall be forwarded
through an appropriate FAA Maintenance
Inspector, who may add comments and then
send it to the Manager, Atlanta ACO.

Note 6: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

(f) Information related to this AD may be
inspected at the FAA, Central Region, Office
of the Assistant Chief Counsel, Room 1558,
601 E. 12th Street, Kansas City, Missouri.

(9) This amendment (39-9386) becomes
effective on November 17, 1995.

Issued in Kansas City, Missouri, on
September 28, 1995.

John R. Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 95-24713 Filed 10-4-95; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[T.D. 8606]

RIN 1545-AR23

Definition of Qualified Electric Vehicle,
and Recapture Rules for Qualified
Electric Vehicles, Qualified Clean-fuel
Vehicle Property, and Qualified Clean-
fuel Vehicle Refueling Property;
Correction

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Correction to final regulations.

SUMMARY: This document contains a
correction to final regulations, Treasury
Decision 8606, which was published in
the Federal Register on Thursday,
August 3, 1995 (60 FR 39649). The final
regulations are on the definition of a
qualified electric vehicle, the recapture
of any credit allowable for a qualified
electric vehicle, and the recapture of
any deduction allowable for qualified
clean-fuel vehicle refueling property.

EFFECTIVE DATE: August 3, 1995.

FOR FURTHER INFORMATION CONTACT:
Joanne E. Johnson at (202) 622—-3110
(not a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

The final regulations that are the
subject of this correction are under
sections 30 and 179A of the Internal
Revenue Code.

Need for Correction

As published, T.D. 8606 contains an
error which may prove to be misleading
and is in need of clarification.

Correction of Publication

Accordingly, the publication of the
final regulation (T.D. 8606), which was
the subject of FR Doc. 95-19028, is
corrected as follows:

On page 39649, column 1, in the
heading, the language “RIN 1545—
AR64" is corrected to read “RIN 1545—
AR23".

Cynthia E. Grigsby,

Chief, Regulations Unit, Assistant Chief
Counsel (Corporate).

[FR Doc. 95-24781 Filed 10-4-95; 8:45 am]
BILLING CODE 4830-01-P
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DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199
[DoD 6010.8-R]
RIN 0720-AA21

Civilian Health and Medical Program of
the Uniformed Services (CHAMPUS);
TRICARE Program; Uniform HMO
Benefit; Special Health Care Delivery
Programs

AGENCY: Office of the Secretary, DOD.
ACTION: Final rule.

SUMMARY: This final rule establishes
requirements and procedures for
implementation of the TRICARE
Program, the purpose of which is to
implement a comprehensive managed
health care delivery system composed of
military medical treatment facilities and
CHAMPUS. Principal components of
the final rule include: establishment of
a comprehensive enrollment system;
creation of a triple option benefit,
including a Uniform HMO Benefit
required by law; a series of initiatives to
coordinate care between military and
civilian delivery systems, including
Resource Sharing Agreements, Health
Care Finders, PRIMUS and NAVCARE
Clinics, and new prescription pharmacy
services; and a consolidated schedule of
charges, incorporating steps to reduce
differences in charges between military
and civilian services. This final rule also
includes provisions establishing a
special civilian provider program
authority for active duty family
members overseas. The TRICARE
Program is a major reform of the MHSS
that will improve services to
beneficiaries while helping to contain
costs.

EFFECTIVE DATE: November 1, 1995.
ADDRESSES: Office of the Civilian Health
and Medical Program of the Uniformed
Services (OCHAMPUS), Program
Development Branch, Aurora, CO
80045-6900.

FOR FURTHER INFORMATION CONTACT:
Steve Lillie, Office of the Assistant
Secretary of Defense (Health Affairs),
telephone (703) 695-3350.

Questions regarding payment of
specific claims under the CHAMPUS
allowable charge method should be
addressed to the appropriate CHAMPUS
contractor.

SUPPLEMENTARY INFORMATION:
l. Introduction and Background

A. Overview of the TRICARE Program

The medical mission of the
Department of Defense is to provide and

maintain readiness to provide medical
services and support to the armed forces
during military operations, and to
provide medical services and support to
members of the armed forces, their
family members, and others entitled to
DoD medical care.

Under the current Military Health
Services System (MHSS), all care for
active duty members is provided or
arranged by military medical treatment
facilities (MTFs). CHAMPUS-eligible
beneficiaries may receive care in the
direct care system (that is, care provided
in military hospitals or clinics) on a
space-available basis, or seek care from
civilian health care providers; the
government shares in the cost of such
civilian care under the Civilian Health
and Medical Program of the Uniformed
Services (CHAMPUS). Medicare eligible
military beneficiaries also are eligible
for care in the direct care system on a
space-available basis, and may be
reimbursed for civilian care under the
Medicare program. The majority of care
for military beneficiaries is provided
within catchment areas of MTFs, a
catchment area being roughly defined as
the area within a 40-mile radius around
an MTF.

Recently DoD has embarked on a new
program, called TRICARE, which will
improve the quality, cost, and
accessibility of services for its
beneficiaries. Because of the size and
complexity of the MHSS, TRICARE
implementation is being phased in over
a period of several years. The principal
mechanisms for the implementation of
TRICARE are the designation of the
commanders of selected MTFs as Lead
Agents for 12 TRICARE regions across
the country, operational enhancements
to the MHSS, and the procurement of
managed care support contracts for the
provision of civilian health care services
within those regions.

Sound management of the MHSS
requires a great degree of coordination
between the direct care system and
CHAMPUS-funded civilian care. The
TRICARE Program recognizes that *‘step
one” of any process aimed at improving
management is to identify the
beneficiaries for whom the health
program is responsible. Indeed, the
dominant feature in some private sector
health plans, enrollment of beneficiaries
in their respective health care plans, is
an essential element. This final rule
moves toward establishment of a basic
structure of health care enrollment for
the MHSS. Under this structure, all
health care beneficiaries become
participants in TRICARE and classified
into one of four categories:

1. Active duty members, all of whom
are automatically enrolled in TRICARE
Prime, an HMO-type option;

2. TRICARE Prime enrollees, who
(except for active duty members) must
be CHAMPUS eligible;

3. TRICARE Standard participants,
which includes all CHAMPUS-eligible
beneficiaries who do not enroll in
TRICARE Prime; or

4. Medicare-eligible beneficiaries and
other non-CHAMPUS-eligible DoD
beneficiaries, who, although not eligible
for TRICARE Prime, may participate in
many features of TRICARE.

Eventually, we anticipate that there
will be a fifth category: participants in
other managed care programs affiliated
with TRICARE. However, no such
affiliations have yet been made.

The second major feature of the
TRICARE Program will be the
establishment of a triple option benefit.
CHAMPUS-eligible beneficiaries will be
offered three options: They may (1)
enroll to receive health care in an HMO-
type program called “TRICARE Prime;”
(2) use the civilian preferred provider
network on a case-by-case basis, under
“TRICARE Extra;” or (3) choose to
receive care from non-network
providers and have the services
reimbursed under “TRICARE
Standard.” (TRICARE Standard is the
same as standard CHAMPUS.)
CHAMPUS-eligible enrollees in Prime
will obtain most of their care within the
network, and pay substantially reduced
CHAMPUS cost shares when they
receive care from civilian network
providers. Enrollees in Prime will retain
freedom to utilize non-network civilian
providers, but they will have to pay cost
sharing considerably higher than under
TRICARE Standard if they do so.
Beneficiaries who choose not to enroll
in TRICARE Prime will preserve their
freedom of choice of provider for the
most part by remaining in TRICARE
Standard. These beneficiaries will face
standard CHAMPUS cost sharing
requirements, except that their
coinsurance percentage will be lower
when they opt to use the preferred
provider network under TRICARE Extra.
All beneficiaries continue to be eligible
to receive care in MTFs, but active duty
family members who enroll in TRICARE
Prime will have priority over other
beneficiaries.

A third major feature of the TRICARE
program is a series of initiatives,
affecting all beneficiary categories,
designed to coordinate care between
military and civilian health care
systems. Among these is a program of
resource sharing agreements, under
which a Managed Care Support
contractor provides personnel and other
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resources to an MTF in order to increase
the availability of services. It is our
expectation that the Partnership
Program, an existing mechanism for
increasing the availability of services in
MTFs, will be phased out as TRICARE
managed care support contracts are
implemented. Another TRICARE
initiative is establishment of Health
Care Finders, which facilitate referrals
to appropriate services in the MTF or
civilian provider network. In addition,
integrated quality and utilization
management services for military and
civilian sector providers will be
insituted. Still another initiative is
establishment of special pharmacy
programs for areas affected by base
realignment and closure actions. These
pharmacy programs will include special
eligibility for some Medicare-eligible
beneficiaries. TRICARE also will feature
TRICARE Outpatient Clinics, which will
be direct care system resources serving
as primary care managers and providing
related services. (This final rule also
provides a transitional authority for
continued operation of PRIMUS and
NAVCARE Clinics, which are dedicated
contractor-owned and operated clinics,
until TRICARE is implemented.) These
initiatives will have a major impact on
military health care delivery systems,
improving services for all beneficiary
categories.

The fourth major component of
TRICARE is the implementation of a
consolidated schedule of charges,
incorporating steps to reduce
differences in charges between military
and civilian services. In general, the
TRICARE Program reduces
beneficiaries’ out-of-pocket costs for
civilian sector care. For example, the
current CHAMPUS cost sharing
requirements for outpatient care for
active duty family members include a
deductible of $150 per person or $300
per family ($50/$100 for family
members of active duty sponsors in pay
grades E—4 and below) and a copayment
of 20 percent of the allowable cost of the
services.

Under TRICARE Prime, which
incorporates the “Uniform HMO
Benefit,” these cost sharing
requirements will be replaced, for
CHAMPUS beneficiaries who enroll, by
a standard charge for most civilian
provider network outpatient visits of
$12.00 per visit, or $6.00 per visit for
family members of E-4 and below
sponsors. For CHAMPUS-eligible
retirees, their family members and
survivors, the current deductible of
$150 per person or $300 per family and
25 percent cost sharing for outpatient
services will also be replaced by a
standard charge, which is likewise

$12.00 for most outpatient visits.
Retirees, their family members and
survivors will also be charged a $230/
$460 annual individual/family
enrollment fee. Active duty members
will face no cost sharing under
TRICARE Prime.

Beneficiaries who are not enrolled in
TRICARE Prime will also have
significant opportunities to reduce
expected out-of-pocket costs under
CHAMPUS. These opportunities
include the new special pharmacy
programs, and access to network
providers and to TRICARE Outpatient
Clinics, on a space-available basis.

One design consideration for
TRICARE is the mobile nature of our
beneficiary population. Some features of
TRICARE, such as the uniformity of the
benefit and the consistency of program
rules across the country, are crafted
with this factor in mind. In the future,
we hope to increase the “portability” of
the TRICARE benefit, by making
TRICARE more accessible to
beneficiaries who have multiple
residences, have family members in
several locations, and so forth.

With respect to military hospitals, in
the future consideration will be given to
establishment of nominal per-visit fees,
for some or all retirees, their family
members, and survivors, and for some
or all types of services for those
beneficiaries. Fees would be considered
to help control demand for MTF care, to
free up capacity and reduce waiting
times, and lower the costs of health
care.

A user fee can be structured in many
different ways, for example, exempting
lower income segments of the covered
population. Most importantly, the
motivation for a fee is to encourage the
more efficient use of health care
services. When this issue is considered
for possible implementation in fiscal
year 1988, if the Department decides to
establish a nominal fee for some or all
outpatient services provided to some or
all retirees, their family members, and
survivors, a proposed rule will then be
issued for public comment.

The TRICARE Program is a major
reform of the MHSS—one that will
accomplish the transition to a
comprehensive managed health care
system that will help to achieve DOD’s
medical mission into the next century.

B. Public Comments

The proposed rule was published in
the Federal Register on February 8,
1995. We received 17 comment letters.
We thank those who provided
comments; specific matters raised by
commenters are summarized below in

the appropriate sections of the
preamble.

I1. Provisions of the Rule Regarding the
Tricare Program

These regulatory changes are being
published as an amendment to 32 CFR
Part 199 because the operating details of
CHAMPUS will be altered significantly.
Our regulatory approach is to leave the
existing CHAMPUS rules largely intact
and to create new sections 199.17 and
199.18 to describe the TRICARE
Program and the uniform HMO benefit.
The major provisions of new section
199.17 regarding the TRICARE Program
are summarized below. A summary of
the relevant proposed rule provision is
presented, followed by an analysis of
major public comments, and by a
summary of the final rule provisions.

A. Establishment of the TRICARE
Program (Section 199.17(a))

1. Provisions of Proposed Rule

This paragraph introduces the
TRICARE Program, and describes its
purpose, statutory authority, and scope.
It is explained that certain usual
CHAMPUS and MHSS rules do not
apply under the TRICARE Program, and
that implementation of the Program
occurs in a specific geographic area,
such as a local catchment area or a
region. Public notice of initiation of a
Program will include a notice published
in the Federal Register.

With respect to statutory authority,
major statutory provisions are title 10,
U.S.C. sections 1099 (which calls for
health care enrollment system), 1097
(which authorizes alternative contracts
for health care delivery and financing),
and 1096 (which allows for resource
sharing agreements). Significantly, the
National Defense Authorization Act for
Fiscal Year 1995 amended section 1097
to authorize the Secretary of Defense to
provide for the coordination of health
care services provided pursuant to any
contract or agreement with a civilian
managed care contractor with those
services provided in MTFs. This
amendment set the stage for many
features of TRICARE, including
initiatives to improve coordination
between military and civilian health
care delivery components and the
consolidated schedule of beneficiary
charges.

2. Analysis of Major Public Comments

Several commenters objected to the
concept that all beneficiaries were
“enrolled,” and classified into one of
five enrollment categories; they suggest
that the only true enrollment is in
TRICARE Prime.
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One commenter questioned
implementation of TRICARE in
Washington and Oregon effective March
1, 1995, in advance of publication of
this final rule.

One commenter suggested that
initiation of TRICARE in an area be
widely announced, including advance
publication in the Federal Register to
inform providers how to join preferred
provider networks, mailed notice to
current providers, and notifications to
national associations representing
providers. The commenter also
suggested that it is inappropriate for
DoD to have made decisions on how
and in what order TRICARE is to be
implemented nationally, in advance of
final rule promulgation.

Response. We acknowledge the
confusion that arose as a result of some
of the explanation in the preamble to
the proposed rule. The commenters
correctly point out that the only
TRICARE option which requires an
affirmative “enrollment” action is
TRICARE Prime. Our intent was to
emphasize the all-encompassing nature
of TRICARE, and the fact that care for
all MHSS beneficiaries will be affected
by the advent of TRICARE; in a very real
sense, all peacetime care provided or
paid for by DoD will become part of
TRICARE.

Regarding the implementation of
TRICARE in Washington and Oregon on
March 1, 1995, prior to promulgation of
this final rule, we point out that the
program in Washington and Oregon is
being implemented under a special
demonstration authority (10 U.S.C.
1092) in advance of the promulgation of
this rule. If features of the program in
Washington and Oregon conflict with
the provisions of this final rule, they
will be revised after the rule becomes
effective.

Regarding notifications to providers
about the initiation of TRICARE, we
believe that the competitive
procurements being conducted for
regional managed care support contracts
provide ample opportunity for providers
to become aware of and involved in the
program. We publish advance notices in
the Commerce Business Daily, issue
formal requests for proposals, and
publicize and conduct bidders
conferences, in order to inform
interested parties as fully as possible.

On the point of DoD making decisions
about TRICARE implementation
strategies in advance of final rule
publication, the promulgation of this
rule is entirely separate from
operational decisions about the phasing
of program implementation. The basic
nature of our approach to implementing
TRICARE managed care support

contracts was directed by Congress, and
we reported to Congress in December
1993 on our plan for implementing the
program region by region, achieving
nationwide coverage in 1997.

3. Provisions of the Final Rule

The final rule clarifies that, while all
beneficiaries participate in TRICARE,
only the HMO-like option, TRICARE
Prime, requires an action on the part of
the beneficiary to enroll.

B. Triple Option (Section 199.17(b))

1. Provisions of Proposed Rule

This paragraph presents an overview
of the triple option feature of the
TRICARE Program. Most beneficiaries
are offered enrollment in the TRICARE
Prime Plan, or “Prime.” They are free to
choose to enroll to obtain the benefits of
Prime, or not to enroll and remain in the
TRICARE Standard Plan, or ‘“‘Standard,”
with the option of using the preferred
provider network under the TRICARE
Extra Plan, or “Extra.” When the
TRICARE Program is implemented in an
area, active duty members will be
enrolled automatically in Prime.

2. Analysis of Major Public Comments
None.
3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

C. Eligibility for Enrollment in Prime
(Section 199.17(c))

1. Provisions of Proposed Rule

This paragraph describes who may
enroll in the Program. All active duty
members are automatically enrolled in
Prime; all CHAMPUS-eligible
beneficiaries who live in areas covered
by TRICARE Prime are eligible to enroll.
Since it is likely that priorities for
enrollment will be necessary owing to
limited availability of Prime, the order
of priority for enrollment will be as
follows: first priority will be active duty
members; second priority will be active
duty family members; and third priority
will be CHAMPUS-eligible retirees,
family members of retirees, and
survivors. At this time, TRICARE Prime
does not offer enrollment to non-
CHAMPUS-eligible beneficiaries.

2. Analysis of Major Public Comments

Several commenters objected to the
exclusion of Medicare-eligible military
beneficiaries from enrollment eligibility,
and questioned the legal basis for such
exclusion.

One commenter suggested that
enrollment priorities be set nationally
rather than locally, with local authority

to follow the enrollment priority system
only if all eligible beneficiaries cannot
be enrolled.

One commenter raised the issue of a
CHAMPUS beneficiary with Worker’s
Compensation coverage related to
civilian government employment,
receiving care from military providers,
asking what effect TRICARE would have
on this circumstance.

Response. Regarding the exclusion of
Medicare beneficiaries, this is not the
Department’s preferred position.
However, we are unable to offer
enrollment to this group without
reimbursement from the Medicare trust
funds, which would require a statutory
revision. Were we to include Medicare-
eligible beneficiaries under TRICARE
Prime, we would be unable to comply
with the cost requirement of section 731
of the National Defense Authorization
Act for Fiscal Year 1994. That section
requires that the “Uniform HMO
Benefit,” mandated for TRICARE Prime,
must not increase DoD costs. Under law,
civilian sector care provided to almost
all Medicare beneficiaries is at no
expense to DoD because they are not
covered by CHAMPUS. TRICARE Prime,
however, includes comprehensive
civilian sector coverage. Were this to be
provided at DoD expense, the additional
costs to DoD would be considerable.
There is no feasible way to restructure
TRICARE Prime to accommodate those
costs under the statutory cost neutrality
requirement or under current budgetary
realities.

With respect to DoD’s legal authority
to exclude Medicare-eligible
beneficiaries from TRICARE Prime, the
legal authority for TRICARE Prime, 10
U.S.C. 1097, allows DoD to establish
health care plans covering selected
health care services or selected
beneficiaries. For the reasons explained
above, the TRICARE Prime plan adopts
the same exclusion of most Medicare
beneficiaries as is required by law for
CHAMPUS (10 U.S.C. 1086(d)), on
which the civilian sector component of
TRICARE Prime is based.

Regarding the primacy of national
priorities for enrollment, we agree, and
reaffirm that the statutory priorities for
access to space-available care in MTFs
will be used as the national priorities for
enrollment; if priorities are needed at
the local level owing to limited
availability of enrollment during the
phase-in of TRICARE, then the statutory
priorities will be followed. The only
additional prioritizing that is authorized
is that, during a phase-in process,
priority may be given to family members
of members in lower pay grades.
Eventually, however, in locations where
Prime is offered, all CHAMPUS-eligible
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beneficiaries who wish to enroll will be
accommodated.

Regarding the effect of TRICARE on
beneficiaries with Worker’s
Compensation coverage, the answer is
that we anticipate little change: under
TRICARE, MTFs will continue to have
authority to bill Worker’s Compensation
programs and similar parties, and health
care from military providers will
continue to be subject to availability.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

D. Health Benefits Under Prime (Section
199.17(d))

1. Provisions of Proposed Rule

This paragraph states that the benefits
established for the Uniform HMO
Benefit option (see section 199.18,
Uniform HMO Benefit option) are
applicable to CHAMPUS-eligible
enrollees in TRICARE Prime.

Under TRICARE, all enrollees in
Prime and all beneficiaries who do not
enroll remain eligible for care in MTFs.
Active duty family members who enroll
in TRICARE Prime would be given
priority for MTF access over non-
enrollees; priorities for other categories
of beneficiary would, under the
proposed rule, be unaffected by their
enrollment. Regarding civilian sector
care, active duty member care will
continue to be arranged as needed and
paid for through the supplemental care
program.

2. Analysis of Major Public Comments

Several commenters recommended
that preference for MTF care be given to
all TRICARE Prime enrollees over all
nonenrollees.

Response. We agree that granting
preference to MTFs based on enrollment
in TRICARE Prime would be an
incentive to enroll. In the case of active
duty family members, this preference is
being granted. However, other
considerations must be taken into
account when granting such preference
for retirees. In particular, because
Medicare beneficiaries are not eligible
for enrollment in TRICARE Prime,
granting such preference would
necessarily limit access to MTFs and
increase out-of-pocket costs for this
large group of DoD beneficiaries. Several
options are under consideration to
ensure fair and equitable treatment of
Medicare-eligible retirees under
TRICARE Prime, and we will revisit the
issue of access priority as we have more
information about these options. In the
meantime, we believe that the
appropriate course of action is not to

base retiree preference for MTFs on
enrollment in TRICARE Prime.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

E. Health Benefits Under Extra (Section
199.17(e))

1. Provisions of Proposed Rule

This paragraph describes the
availability of the civilian preferred
provider network under Extra. When
Extra is used, CHAMPUS cost sharing
requirements will be reduced. (See
Table 2 following the preamble for a
comparison of TRICARE Standard,
TRICARE Extra, and TRICARE Prime
cost sharing requirements.)

2. Analysis of Major Public Comments

No public comments were received
relating to this section of the rule.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

F. Health Benefits Under Standard
(Section 199.17(f))

1. Provisions of Proposed Rule

This paragraph describes health
benefits for beneficiaries who opt to
remain in Standard. Broadly,
participants in standard maintain their
freedom of choice of civilian provider
under CHAMPUS (subject to
nonavailability statement requirements),
and face standard CHAMPUS cost
sharing requirements, except when they
take advantage of the preferred provider
network under Extra. The CHAMPUS
benefit package applies to Standard
participants.

2. Analysis of Major Public Comments

No public comments were received
relating to this section of the rule.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

G. Coordination with Other Health Care
Programs (Section 199.17(g))

1. Provisions of Proposed Rule

This paragraph of the proposed rule
provided that, for beneficiaries enrolled
in managed health care programs not
operated by DoD, DoD may establish a
contract or agreement with the other
managed health care programs for the
purpose of coordinating beneficiary
entitlements under the other programs
and the MHSS. This potentially
includes any private sector health
maintenance organization (HMO) or
competitive medical plan, and any

Medicare HMO. Any contract or
agreement entered into under this
paragraph may integrate health care
benefits, delivery, financing, and
administrative features of the other
managed care plan with some or all of
the features of the TRICARE Program.
This paragraph is based on 10 U.S.C.
section 1097(d), as amended by section
714 of the National Defense
Authorization Act for Fiscal Year 1995.

2. Analysis of Major Public Comments

One commenter asked whether this
section applied only to managed care
plans, or to any medical plan.

Response. To clarify, the section
applies only to managed care plans,
such as health maintenance
organizations. The intent of the
provision is to enable MTFs to become
participating providers in the networks
established by such private plans, or to
make other coordinating arrangements,
so that military beneficiaries who are
enrolled in the private plans may utilize
the services of the MTF as part of their
managed care enrollment.

The Health Care Financing
Administration (HCFA) expressed
concerns about the expressed DoD
intent to include arrangements with
Medicare HMOs under this provision.
Further discussions between DoD and
the Department of Health and Human
Services will be necessary before we
complete action on this proposed
regulatory provision.

3. Provisions of the Final Rule

The final rule does not include
provisions relating to coordination with
other health plans. Action is reserved,
pending further development.

H. Resource Sharing Agreements
(Section 199.17(h))

1. Provisions of Proposed Rule

This paragraph provides that MTFs
may establish resource sharing
agreements with the applicable
managed care support contractors for
the purpose of providing for the sharing
of resources between the two parties.
Internal and external resource sharing
agreements are authorized. Under
internal resource sharing agreements,
beneficiary cost sharing requirements
are the same as in MTFs. Under internal
or external resource sharing agreements,
an MTF commander may authorize
provision of services pursuant to the
agreement to Medicare-eligible
beneficiaries, if this will promote the
most cost-effective provision of services
under the TRICARE Program.
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2. Analysis of Major Public Comments

One commenter suggested that the
final rule specify how resource sharing
agreements will be established, how
providers will be selected, which
providers would qualify for resource
sharing, and how internal disputes
among practitioners would be resolved.

Response. We note that that resource
sharing takes place in the context of
regional managed care support
contracts, established in support of
TRICARE. These competitively
procured contracts will be the vehicle
for selection of providers participating
in resource sharing programs, and
disputes would be resolved through the
contract mechanisms. Any services
offered in MTFs or covered by
CHAMPUS could, in concept, be subject
to resource sharing; hence any
CHAMPUS authorized provider
category potentially could be part of the
program if desired by the local military
medical authorities.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule, except for a clarification
of the circumstances under which
services provided to Medicare
beneficiaries are potentially
reimbursable by Medicare: Medicare
could pay civilian hospital charges in an
external resource sharing circumstance.

I. Health Care Finder (Section 199.17(i))

1. Provisions of Proposed Rule

This paragraph establishes procedures
for the Health Care Finder, an
administrative office that assists
beneficiaries in being referred to
appropriate health care providers,
especially the MTF and civilian network
providers. Health Care Finder services
are available to all beneficiaries.

2. Analysis of Major Public Comments

One commenter suggested that the
health care finder should refer
beneficiaries to both network and non-
network sources of care, as appropriate
for the particular case, and that health
care finder staff be experienced, so that
beneficiaries may be properly directed.

Response. We do not foresee
circumstances in which health care
finders would routinely refer
beneficiaries to non-network providers.
It is in the beneficiary’s interest to use
a network provider, because of reduced
cost sharing, guaranteed participation,
and enhanced quality assurance
provisions; it is also in the
Government’s interest to maximize use
of network providers, whose services
are provided at preferred rates. Of
course, health care finders will attempt

to assist beneficiaries in finding non-
network sources if no network provider
is available; this is likely to be an
unusual occurrence, because networks
typically will have the full range of
CHAMPUS authorized services
available.

Health care finder staff will be
qualified in their areas of responsibility,
often with Registered Nurses providing
referral services and appropriately
trained clerical staff providing
administrative support and services.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

J. General Quality Assurance,
Utilization Review, and
Preauthorization Requirements (Section
199.17(j))

1. Provisions of Proposed Rule

This paragraph emphasizes that all
requirements of the CHAMPUS basic
program relating to quality assurance,
utilization review, and preauthorization
of care apply to the CHAMPUS
component of Prime, Extra and
Standard. These requirements and
procedures may also be made applicable
to MTF services.

2. Analysis of Major Public Comments

No public comments were received
relating to this section of the rule.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

K. Pharmacy Services, Including Special
Services in Base Realignment and
Closure Sites (Section 199.17(k))

1. Provisions of Proposed Rule

This paragraph establishes two
special pharmacy programs, a retail
pharmacy network program and a mail
service pharmacy program.

An important aspect of the mail
service and retail pharmacy programs is
that, under the authority of section 702
of the National Defense Authorization
Act for Fiscal Year 1993, Pub. L. 102—
484, there is a special rule regarding
eligibility for prescription services. The
special rule is that Medicare-eligible
beneficiaries, who are normally
ineligible for CHAMPUS, are under
certain special circumstances eligible
for the pharmacy programs. The special
circumstances are that they live in an
area adversely affected by the closure of
an MTF. A provision of the National
Defense Authorization Act for Fiscal
Year 1995 additionally provides
eligibility for Medicare eligible
beneficiaries who demonstrate that they

had been reliant on a former MTF for
pharmacy services.

Under the rule, the area adversely
affected by the closure of a facility is
established as the catchment area of the
treatment facility that closed. The
catchment area is the existing statutory
designation of the geographical area
primarily served by an MTF. The
catchment area is defined in law as “‘the
area within approximately 40 miles of a
medical facility of the uniformed
services.” Public Law 100-180, sec.
721(f)(1), 10 U.S.C.A. 1092 note. This is
also the geographical basis in the law for
nonavailability statements that
authorized CHAMPUS beneficiaries
who live within areas served by military
hospitals to obtain care outside the
military facility. 10 U.S.C. 1079(a)(7).
Because the purpose of the special
eligibility rule for Medicare-eligible
beneficiaries is to replace the pharmacy
services lost as a consequence of the
base closure, and because the 40-mile
catchment area is the only geographical
area designation established by law to
describe the beneficiaries primarily
served by a military medical facility, we
believe it most appropriate to adopt the
established 40-mile catchment area for
purposes of the applicability of the
special eligibility rule for pharmacy
services. Thus, under the rule,
Medicare-eligible beneficiaries who live
within the established 40-mile
catchment area of a closed medical
treatment facility are eligible to use the
pharmacy programs if available in that
area.

There are several noteworthy special
rules regarding the area that will be
considered adversely affected by the
closure of an MTF. First, a 40-mile
catchment area generally will apply in
the case of the closure of a military
clinic, as it does in the case of the
closure of a hospital. Recognizing that
there may be clinic closure cases
involving very small clinics that were
not providing any significant amount of
pharmacy services to retirees, their
family members and survivors, these
cases will not be considered to be areas
adversely affected by the closure of an
MTF. The reason for this is simply that
if the facility was not providing a
significant amount of services, its
closure will not have a noteworthy
adverse effect in the area.

The Director, Office of CHAMPUS,
may establish other procedures for the
effective operation of the pharmacy
programs, dealing with issues such as
encouragement of the use of generic
drugs for prescriptions and of
appropriate drug formularies, as well as
establishment of requirements for



Federal Register / Vol. 60, No. 193 / Thursday, October 5, 1995 / Rules and Regulations

52083

demonstration of past reliance on an
MTF for pharmacy services.

2. Analysis of Major Public Comments

One public comment urged prompt
action to implement the program in base
closure sites; another commenter
suggested establishment of a timetable
for defining eligibility and
documentation requirements. Another
recommended that the definition of
beneficiaries affected by the closure of
an MTF not be limited to the 40-mile
catchment area. Another recommended
that eligible Medicare beneficiaries
should include all who used the closed
pharmacy within the past 12 months.

Response. We agree with the
comments provided, and have clarified
in the final rule the special rules for
eligibility of Medicare beneficiaries for
this program.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule, except that it clarifies the
procedures for establishing eligibility
for Medicare beneficiaries who live
outside the former catchment area of a
closed facility. Medicare beneficiaries
who obtained pharmacy services at a
facility in its last 12 months of operation
(or the last twelve months during which
pharmacy services were available to
non-active duty beneficiaries) will be
deemed to have been reliant on the
facility; they can establish their reliance
through a written statement to that
effect.

The pharmacy provisions of the rule
are part of the Department’s efforts to
consolidate its pharmacy programs, and
move towards a uniform pharmacy
component for TRICARE.

L. PRIMUS and NAVCARE Clinics
(Section 199.17(1))

1. Provisions of Proposed Rule

The proposed rule added a new
section 199.17(1). Under the authority of
10 U.S.C. sections 1074(c) and 1097,
this section would authorize PRIMUS
and NAVCARE Clinics, which have
operated to date under demonstration
authority. This provision would have
made permanent the PRIMUS and
NAVCARE Clinic authority.

In the proposed rule, we proposed
that PRIMUS and NAVCARE Clinics
would function in a manner similar to
MTF clinics that, as under the
demonstration project. As such, all
beneficiaries eligible for care in MTFs
(including active duty members,
Medicare-eligible beneficiaries, and
other non-CHAMPUS eligible
beneficiaries) would be eligible to use
PRIMUS and NAVCARE Clincis. For

PRIMUS and NAVCARE Clinics
established prior to October 1, 1994,
CHAMPUS deductibles and copayments
would not apply. Rather, military
hospital policy regarding beneficiary
charges would apply. For PRIMUS and
NAVCARE Clinics established after
September 30, 1994, the provisions of
the Uniform HMO Benefit regarding
outpatient cost sharing would apply (see
section 199.18(d)(3)). Other CHAMPUS
rules and procedures, such as
coordination of benefits requirements
would apply. The Director,
OCHAMPUS, could waive or modify
CHAMPUS regulatory requirements in
connection with the operation of
PRIMUS and NAVCARE Clinics.

2. Analysis of Major Public Comments

Several commenters sought
Clarification of the fees applicable to
PRIMUS and NAVCARE clinics
established after September 30, 1994,
whether Medicare eligibles would be
allowed to use the clinics or even enroll
in TRICARE using PRIMUS or
NAVCARE clinics as primary care
managers, and whether PRIMUS and
NAVCARE clinics will be limited to
space-available care for non-enrollees.

Response. The Department has
determined that no new PRIMUS or
NAVCARE Clinics will be established,
so the distinction made in the proposed
rule between existing and new clinics is
no longer necessary. As TRICARE is
implemented over the next few years,
existing PRIMUS and NAVCARE Clinics
will be phased out; PRIMUS and
NAVCARE Clinics may be converted
into TRICARE Outpatient Clinics, as
described below, or similar clinics may
emerge as components of the managed
care support contractor’s network.
TRICARE Outpatient Clinics will be
Army, Navy or Air Force military
medical treatment facilities (MTFs): the
Government will operate the facilities,
credential providers, and be liable for
care provided therein; the clinic will be
staffed with military personnel, civilian
Federal employees, or contractors, or a
combination of these; the clinic
providers will be direct care primary
care managers for TRICARE enrollees
(see section 199.17(n)(1)); access
priority for care in TRICARE Outpatient
Clinics will be the same as for MTFs
(see section 199.17(d)(1)); cost sharing
for services in TRICARE Outpatient
Clinics will be the same as in MTFs (see
section 199.17(m)(6)); and collections
from third-party insurance will be under
the provisions of 32 CFR Part 220,
which establishes rules for collections
by facilities of the Uniformed Services.
Incidentally, the Department is
developing a financing approach for

TRICARE in which MTF funding will be
based on a capitated payment per
person enrolled with an MTF primary
care manager, and TRICARE managed
care support contractors will receive a
capitated payment per enrollee with a
civilian primary care manager. Under
this approach, it is our intention to
include funding of TRICARE Outpatient
Clinics within the MTF capitation, so
that their operation will be a part of the
direct care system rather than part of the
managed care support contract. Any
outpatient clinics or similar facilities
established or operated by TRICARE
managed care support contractors will
be components of the civilian provider
network, and will utilize the cost
sharing requirements specified in
section 199.18(d)(3), which establishes
outpatient cost sharing requirements for
the Uniform HMO Benefit. These
include specific dollar copayments for
physician office visits and other routine
care, mental health visits, ambulatory
surgery services, and prescription drugs,
as well as cost sharing percentages for
durable medical equipment.

Medicare-eligible military
beneficiaries will be eligible for care in
TRICARE Outpatient Clinics on a space-
available basis, but they will not be
allowed to enroll in TRICARE Prime
(see section 199.17(a)(6)(i)(D)), unless
they have dual CHAMPUS-Medicare
eligibility.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule, except that it is clarified
that operation of a PRIMUS and
NAVCARE Clinic will cease upon
initiation of a TRICARE program in the
location of the PRIMUS or NAVCARE
Clinic.

M. Consolidated Schedule of Beneficiary
Charges (Section 199.17(m))

1. Provisions of Proposed Rule

This paragraph establishes a
consolidated schedule of beneficiary
charges applicable to health care
services under TRICARE for Prime
enrollees (other than active duty
members), Standard participants; and
Medicare-eligible beneficiaries. The
schedule of charges is summarized at
Table 1, following the preamble. As
demonstrated by the table, TRICARE
provides for reduced beneficiary out-of-
pocket costs.

Included in the consolidated schedule
of beneficiary charges is the “Uniform
HMO Benefit” design required by law.
This is further discussed in the next
section of the preamble.
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2. Analysis of Major Public Comments

One commenter noted the perception
of many military beneficiaries that they
were promised perpetual free care for
their families when they joined the
military service. Several commenters
representing beneficiaries raised
objections to the preamble section
describing DoD’s plans to consider user
fees in MTFs, for some categories of
beneficiaries and for some types of care.
One commenter pointed out that mental
health cost sharing was not addressed in
the schedule, and that cost sharing for
Medicare-eligible beneficiaries is
unclear. Another commenter questioned
whether retirees with service-connected
disabilities, who in some cases receive
treatment for their condition in MTFs,
are in effect being charged for this care
via the enrollment fee for TRICARE
Prime.

Response. Regarding promises of
perpetual free care and the preamble
material regarding potential future
imposition of fees for certain services in
MTFs, we would point out that some
elements of the MHSS, notably
CHAMPUS, have always had
beneficiary charges associated with
them, and there has never been a system
of unlimited free health care for family
members and other beneficiaries. In
considering options for the Uniform
HMO Benefit, we considered imposition
of fees in MTF’s; because of the high
volume of services provided there, a
very small fee could have a dramatic
impact on other cost sharing
requirements necessary to meet the
statutory requirements for budget
neutrality. It was decided that we would
not propose MTF fees in this
rulemaking proceeding, but describe
some of the considerations regarding
such fees in the preamble to set the
stage for a possible future rulemaking
action.

Regarding mental health cost sharing,
we would point out that the
Consolidated Schedule of Beneficiary
Charges includes several references to
the TRICARE Triple Option cost sharing
schedule, and the Uniform HMO Benefit
Schedule, where mental health cost
sharing requirements are described in
detail.

Regarding cost sharing for Medicare
beneficiaries, the rules of the Medicare
program will generally apply for civilian
care (with exceptions under PRIMUS
and NAVCARE clinics, the special
pharmacy program, and certain resource
sharing agreements). The details of cost
sharing for private sector services,
prescribed under the Medicare program,
are not presented here, but are available

from any Social Security Administration
Office.

Regarding beneficiaries with service-
connected disabilities, they may elect to
enroll in TRICARE Prime, or continue to
exercise their entitlements to
CHAMPUS, and to space-available care
in MTF’s or to receive priority care from
Department of Veterans Affairs Medical
Centers.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

N. Additional Health Care Management
Requirements Under Prime (Section
199.17(n)

1. Provisions of Proposed Rule

This paragraph describes additional
health care management requirements
within Prime, and establishes the point-
of-service option, under which
CHAMPUS beneficiaries retain the right
to obtain services without a referral,
albeit with higher cost sharing. Each
CHAMPUS-eligible enrollee will select
or be assigned a Primary Care Manager
who typically will be the enrollee’s
health care provider for most services,
and will serve as a referral agent to
authorize more specialized treatment, if
needed. Health Care Finder offices will
also assist enrollees in obtaining
referrals to appropriate providers.
Referrals for care will give first priority
to the local MTF; other referral priorities
and practices will be specified during
the enrollment process.

2. Analysis of Major Public Comments

One commenter noted that enrollees
would access MTF care only through
their primary care manager, while non-
enrollees could seek MTF care
unfettered. This would limit access for
enrollees to routine care at MTFs and to
the additional services sometimes
available in MTFs. Additionally, the
commenter suggested that variations in
MTF primary care capacity in different
locations would create disparities in
benefits and in access to MTF services.

Another commenter recommended
that patient access to his/her medical
specialist of choice be guaranteed, and
that beneficiaries not be forced to be
evaluated and treated for mental illness
by non-physicians.

A commenter representing
beneficiaries asked how far enrollees
could be required to travel outside the
area if needed care was unavailable
locally.

One commenter questioned how
referrals outside the network or area
would be carried out, and how
beneficiaries would obtain approval for
such care.

Response. It is true that the capacity
and capabilities of the direct care
system of MTFs vary across the country,
and that this creates some disparities in
access to free health care services. The
basic entitlement to CHAMPUS (or to
Medicare) fills in many of the “‘gaps”
arising from this circumstance; the
Government shares in the costs of
civilian health care obtained by
beneficiaries. TRICARE attempts to
further ameliorate disparities in access
and cost through creation of an
integrated military-civilian health care
program. Under TRICARE Prime,
outpatient care continues to be free in
MTFs, and the Government assumes a
greater share of the cost of civilian
health care services. It is our firm belief
that under a managed health care
approach, beneficiaries will receive
much better access to needed health
care services than they do under the
existing approach, in which MTF care
and civilian care are largely
uncoordinated.

Regarding the comments about access
to specialist of choice, requirements to
travel to receive care, and referrals for
out-of-network care, we emphasize that
one of the key features of TRICARE
Prime is the assignment of a primary
care manager for each enrollee. The
primary care manager, supported by the
Health Care Finder, will be responsible
for providing or arranging all
nonemergency care for the enrollee. As
specified in section 199.17(n)(2)(iii)(C),
when needed referral care is unavailable
in MTF, the enrollee will have the
freedom to choose a provider from
among those in the civilian network,
subject to availability. Beneficiaries will
be authorized to receive care from
providers not affiliated with the
network in cases where neither military
facilities nor the civilian network can
provide the care, pursuant to section
199.17(n)(2)(iii)(E). Mandatory referrals
necessitating travel are also addressed
in section 199.17(n)(2): they can be
required only if the enrollee was
informed of the policy at or prior to
enrollment. Travel will not be
reimbursed, except in the context of the
Specialized Treatment Services
program. See 32 CFR 199.4(a)(10) and
58 FR 58955 for further information
about that program.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.
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O. Enrollment Procedures (Section
199.17(0))

1. Provisions of Proposed Rule

This paragraph describes procedures
for enrollment of beneficiaries other
than active duty members, who must
enroll. The Prime plan features open
season periods during which enrollment
is permitted. Prime enrollees will
maintain participation in the plan for a
12 month period, with disenrollment
only under special circumstances, such
as when a beneficiary moves from the
area. A complete explanation of the
features, rules and procedures of the
Program in the particular locality
involved will be available at the time
enrollment is offered. These features,
rules and procedures may be revised
over time, coincident with reenrollment
opportunities.

2. Analysis of Major Public Comments

One commenter asked us to define the
“significant effect on participant’s costs
or access to care” which would trigger
an opportunity to change enroliment
status under 199.17(0)(3).

One commenter asked if the
installment method would be available
for payment of the enrollment fee, and
urged that no maintenance fee apply if
So.
Response. Regarding definition of
“significant effect’”” on costs or access,
which would trigger an opportunity to
change enrollment status, we define a
significant effect as follows: a change in
cost sharing or access policy expected to
result in an increase in average annual
beneficiary out-of pocket costs of $100
or more.

Regarding installment payment of
enrollment fees, a provision has been
added to authorize installment
payments; we hope to offer allotment
payments in the future. While the rule
provides only a general provision in this
regard, we would point out that current
practice in TRICARE is to offer a
quarterly payment option, with the
option to pay the full amount remaining
at any time; an additional charge of
$5.00 is added to each periodic payment
to cover the additional administrative
costs associated with the installment
method. Some beneficiaries have
expressed concern about the inclusion
of such a ““maintenance fee.” Our
position is that, given that the
enrollment fee has been set at the
minimum amount needed to comply
with statutory requirements of budget
neutrality, we cannot ignore the
additional costs associated with
installment payment methods. We
believe it is appropriate, and consistent
with private sector practice, to add a

small amount to each payment, rather
than to spread this cost across all
beneficiaries who enroll in TRICARE
Prime.

The rule also includes exclusion from
TRICARE Prime for one year for failure
to make an installment payment on a
timely basis, including a grace period.
Eligibility for TRICARE Standard and
Extra would be unaffected by the
exclusion penalty.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule, with several exceptions.
Provisions regarding open season
enrollment have been broadened to
include continuous open enrollment,
wherein beneficiaries may enroll at any
time, and each enrollee has an
individualized, specific anniversary
date. In addition, provisions have been
added regarding the installment
payment option.

P. Civilian Preferred Provider Networks
(Section 199.17(p))

1. Provisions of Proposed Rule

This paragraph sets forth the rules
governing civilian preferred provider
networks in the TRICARE Program. It
includes conformity with utilization
management and quality assurance
program procedures, provider
qualifications, and standards of access
for provider networks. In addition, the
methods which may be used to establish
networks are identified.

DoD beneficiaries who are not
CHAMPUS-eligible, such as Medicare
beneficiaries, may seek civilian care
under the rules and procedures of their
existing health insurance program.
Providers in the civilian preferred
provider network generally will be
required to participate in Medicare, so
that when Medicare beneficiaries use a
network provider they will be assured of
a participating provider.

2. Analysis of Major Public Comments

Two public comments indicated that
the requirement for providers to accept
Medicare assignment would adversely
affect network development, one
suggesting that the requirement was
unlawful and repugnant. One
commenter indicated that reductions in
CHAMPUS payment amounts in recent
years will make it increasingly difficult
to establish and maintain an adequate
network of providers, leading to lower
quality providers and dissatisfaction on
the part of beneficiaries.

One commenter pointed out that some
categories of providers, while not
ineligible for Medicare participation,
have not participated in Medicare

because it is irrelevant to their lines of
business. The commenter suggested
that, in such cases, the requirement to
participate in Medicare should not
apply. .

One commenter objected to the
requirement that preferred providers
must meet all other qualifications and
requirements, and agree to comply with
all other rules and procedures
established for the network, suggesting
that any such additional requirements
must be subjected to the rulemaking
process.

One commenter questioned the lack
of specificity in 199.17(p)(6) regarding
special reimbursement methods for
network providers, and recommended
additional specificity in the final rule.
Another commenter recommended that
the rule specify if rate setting methods
for network providers will be the same
as in standard CHAMPUS, and that any
differences in rate setting for the “‘any
qualified provider method” be made
subject to the rulemaking process.

One commenter recommended that
network requirements specify the
inclusion of psychiatrists, allowed to
provide a full range of diagnostic and
treatment services.

One commenter urged that we require
that the network contain a sufficient
number and mix of all provider types,
not just physicians, and explicitly
prohibit discrimination against a health
care provider solely on the basis of the
professional’s licensure or certification,
to prohibit exclusion of an entire class
of health care professional.

One commenter asked who would pay
for travel or overnight accommodations
if a beneficiary must travel more than 30
minutes from home to a primary care
delivery site.

One commenter asked why
199.17(p)(5)(ii) allows a four-week wait
for a well-patient visit, and a two-week
wait for a routine well-patient visit.

One commenter suggested that the
wide latitude in network development
methods provided by 199.17(p)(7)
would create undesirable
inconsistencies across the nation.

One commenter suggested that any
qualified provider be allowed into the
preferred provider network, regardless
of the method used to develop the
network.

One commenter recommended that
the rule specify if rate setting methods
for network providers will be the same
as in standard CHAMPUS, and that any
differences in rate setting for the any
qualified provider method be made
subject to the rulemaking process.

Response. Regarding the requirement
that providers accept Medicare
assignment as a condition of
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participation in the TRICARE network,
we believe that this requirement is
reasonable. Payment amounts under the
CHAMPUS and Medicare programs are
very similar, so there would not seem to
be an economic issue involved. The vast
majority of physicians nationally (83
percent in 1993) already participate in
Medicare, so there should be a large
pool of providers available. For
hospitals, CHAMPUS and Medicare
participation is linked by statute.
Physician participation is not linked for
the standard CHAMPUS program, but in
the context of establishing a managed
care network is entirely appropriate and
consistent with statutory authority to
establish reasonable requirements for
network providers, including
acceptance of Medicare assignment.

Regarding the suggestions that some
providers may not be Medicare
participating providers because it is
irrelevant to their line of business, and
thus should be exempted from the
requirement, we agree that there may be
some classes of providers which, while
providing services of importance to
CHAMPUS beneficiaries, provide no
services covered by Medicare. Such a
case may be covered by the waiver for
“extraordinary circumstances’ which is
included in this provision.

Regarding the comment that any
additional requirements established for
network providers should be subject to
the rule making process, we point out
that this provision refers to additional,
local requirements established for
network providers, consistent with the
program-wide rules established in this
regulation and other program
documents. Further rulemaking activity
in this regard is neither necessary nor
appropriate.

Regarding the suggestion that we
provide additional specificity
concerning the special reimbursement
methods for network providers, we do
not agree that additional specifics
should be provided. The rule provides
added flexibility to vary payment
provisions from those established by
regulation, to accommodate local market
conditions. To attempt to specify in
advance the possible reimbursement
approaches would defeat our purpose of
providing a flexible mechanism. We
also disagree that network rate setting
should be the same as under standard
CHAMPUS rules; a key aim of managed
care programs is to negotiate lower rates
of reimbursement with networks of
preferred providers.

Regarding the comments which
recommended specification of provider
types to be included in the network, or
suggested anti-discrimination
provisions, we point out that section

199.17(p)(5) requires that the network
have an adequate number and mix of
providers such that, coupled with MTF
capabilities, it can meet the reasonably
expected health care needs of enrollees.
Beneficiaries will have available the full
range of needed health care services,
and network managers will be
responsible for arranging to meet any
unanticipated health care needs which
cannot be accommodated in the
network. We do not think it is
appropriate to specify which provider
types and how many will be included
in the network, because this will vary by
location, depending on beneficiary
demographics and local health care
marketplace conditions.

Regarding payment for travel or
overnight accommodations if a
beneficiary must travel more than 30
minutes from home to a primary care
delivery site, we will not make such
payments. Payment for travel is
authorized only in association with the
specialized treatment services program,
under section 199.4(a)(10).

Regarding why 199.17(p)(5)(ii) allows
a four-week wait for a well-patient visit,
and a two-week wait for a routine well-
patient visit, this was a typographical
error in the proposed rule. The
provision should be, a four-week wait
for a well-patient visit, and a one-week
wait for a routine visit.

Regarding the comment that the wide
latitude in network development
methods provided by 199.17(p)(7)
would create undesirable
inconsistencies across the nation, we
point out that a single method is being
implemented nationally: competitive
solicitation of regional TRICARE
support contractors. We expect that
alternative methods will be used only to
address special circumstances.

Regarding the suggestion that any
qualified provider be allowed into the
preferred provider network, regardless
of the method used to develop the
network, we disagree. The rule contains
provisions (section 199.17(q)) for using
such a method, but our preferred
method, which we are implementing, is
to establish regional TRICARE support
contracts on a competitive basis, with
offerors proposing a selective provider
network.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule, except for correction of
a typographical error; the rule now
specifies maximum wait time for a
routine visit of one week.

Q. Preferred Provider Network
Establishment Under Any Qualified
Provider Method (Section 199.17(q))

1. Provisions of Proposed Rule

This paragraph describes one process
that may be used to establish a preferred
provider network (the *‘any qualified
provider method’’) and establishes the
qualifications which providers must
demonstrate in order to join the
network.

2. Analysis of Major Public Comments

Several commenters urged that the
“any qualified provider’” method not be
used in the development of managed
care network for DoD.

One commenter recommended that
the requirement that providers follow
all quality assurance and utilization
management procedures established by
OCHAMPUS be linked to the
requirement that providers must meet
all other rules and procedures that are
established, publicly announced, and
uniformly applied.

Response. As provided in section
199.17(p)(7), there are several possible
methods for establishing a civilian
preferred provider network, including
competitive acquisitions, modification
of and existing contract, or use of the
“‘any qualified provider” approach
described in section 199.17(q). The
current method of choice in
implementing TRICARE is the first
approach: DoD plans to award several
regional managed care support contracts
in the next few years. The managed care
support contractors will establish the
civilian provider networks according to
the requirements specified in the
government’s request for proposals
(RFP) for each procurement; these RFP
requirements will be consistent with the
provisions of section 199.17(p). At this
point, we do not anticipate any broad
use of the “any qualified provider”
approach; it could be used under special
circumstances, however.

A commenter suggested that we link
two of the “any qualified provider”
requirements—section 199.17(q)(2),
which specifies that providers must
meet all quality assurance and
utilization management requirements
established pursuant to section 199.17,
and section 199.17(q)(4), which requires
that providers follow all rules and
procedures established, publicly
announced and uniformly applied by
the commander or other authorized
official. A linkage is not appropriate.
The former requirement specifically
emphasizes some of nationally
established regulatory requirements will
apply to providers under the “any
qualified provider’” approach. The latter
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requirement enables establishment of
additional, uniform, local requirements
for the ““any qualified provider”
approach. These could include, for
example, a requirement for a five
percent discount off prevailing
CHAMPUS payment amounts,
applicable to all providers in the
network. The amount of discount
feasible would depend on local market
conditions and the degree of military
presence in the community, hence it
would be more appropriate as a local
requirement than a nationally
established standard.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

R. General Fraud, Abuse, and Conflict of
Interest Requirements Under TRICARE
Program (Section 199.17(r))

1. Provisions of Proposed Rule

This paragraph establishes that all
fraud, abuse, and conflict of interest
requirements for the basic CHAMPUS
program are applicable to the TRICARE
Program.

2. Analysis of Major Public Comments

No public comments were received
relating to this section of the rule.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

S. Partial Implementation of TRICARE
(Section 199.17(s))

1. Provisions of Proposed Rule

This paragraph explains that some
portions of TRICARE may be
implemented separately: a program
without the HMO option, or a program
covering a subset of health care services,
such as mental health services.

2. Analysis of Major Public Comments

One commenter suggested that partial
implementation of TRICARE would be
inconsistent with the Congressional
mandate for a uniform benefit across the
country, and urged commitment to full
implementation of all TRICARE options
in all regions.

Response. We are indeed intent upon
implementing TRICARE nationally. It
would not be inconsistent with
Congressional direction to implement
TRICARE partially in a location, given
that the Congressional mandate for
establishment of the Uniform HMO
Benefit is to make it applicable
throughout the country, to the
maximum extent practicable. If local
circumstances were to make full
implementation impracticable, it might

be preferable to implement at least some
features of TRICARE.

One potential circumstance for partial
implementation of TRICARE is the
offering of TRICARE Prime to selected
beneficiary groups in remote sites. This
would be consistent with the
Congressional direction to implement
the Uniform HMO Benefit nationally, to
the extent practicable. For example,
military recruiters are often assigned to
duty in locations without MTFs, and
thus their families may be at a
disadvantage in terms of health care cost
or access, compared to most families of
active duty members.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule, except that we have
clarified that partial implementation of
TRICARE may include offering
TRICARE Prime to limited groups of
beneficiaries in remote sites, and that
some of the normal requirements of
TRICARE Prime may be waived in this
regard.

T. Inclusion of Veterans Hospitals in
TRICARE Networks (Section 199.17(t))

This paragraph would provide the
basis for participation by Department of
Veterans Affairs facilities in TRICARE
networks, based on agreements between
the VA and DoD.

2. Analysis of Major Public Comments

One public comment was received
relating to this section of the rule,
applauding the inclusion of VA
facilities in TRICARE and urging
prompt action to implement the
provision.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

U. Cost Sharing of Care for Family
Members of Active Duty Members in
Overseas Locations (Section 199.17(u))

1. Provisions of Proposed Rule

This paragraph would permit
establishment of special CHAMPUS cost
sharing rules for family members of
active duty members when they
accompany the member on a tour of
duty outside the United States. A
recently initiated demonstration
program, described in the Federal
Register of September 2, 1994 (59 FR
45668), tests such a program for active
duty family members in countries
served by OCHAMPUS, Europe.

2. Analysis of Major Public Comments

No public comments were received
relating to this section of the rule.

3. Provisions of the Final Rule

The Final Rule is consistent with the
proposed rule, except that it provides
further details of the circumstances
under which alternatives to CHAMPUS
cost sharing rules may be approved, in
the context of management care
programs in overseas locations.
Programs will include networks of
providers who have agreed to accept
CHAMPUS assignment for all care.
Beneficiary cost sharing for care
obtained from network providers will be
zero.

V. Administrative Procedures (Section
199.17(v))

1. Provisions of Proposed Rule

This paragraph authorizes
establishment of administrative
procedures for the TRICARE Program.

2. Analysis of Major Public Comments

One commenter asked whether MTF
billing of other primary health
insurance would continue under
TRICARE.

Response. MTF billing of third party
insurance, governed by provisions of 32
CFR Part 220, will continue under
TRICARE.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

I11. Provisions of the Rule Concerning
the Uniform HMO Benefit Option

A. In General (Section 199.18(a))

1. Provisions of Proposed Rule

This paragraph introduces the
Uniform HMO Benefit option. The
statutory provision that establishes the
parameters for determination of the
Uniform HMO Benefit option is section
731 of the National Defense
Authorization Act for Fiscal Year 1994.
It requires the establishment of a
Uniform HMO Benefit option, which
shall “‘to the maximum extent
practicable” be included “in all future
managed health care initiatives
undertaken by’ DoD. This option is to
provide “‘reduced out-of-pocket costs
and a benefit structure that is as uniform
as possible throughout the United
States.” The statute further requires a
determination that, in the managed care
initiative that includes the Uniform
HMO Benefit, DoD costs “are no greater
than the costs that would otherwise be
incurred to provide health care to the
covered beneficiaries who enroll in the
option.”

In addition to this provision of the
National Defense Authorization Act for
Fiscal Year 1994, a similar requirement
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is established by section 8025 of the
DoD Appropriations Act, 1994. As part
of an initiative “to implement a
nationwide managed health care
program for the MHSS,”” DoD shall
establish “‘a uniform, stabilized benefit
structure characterized by a triple
option health benefit feature.” Our
Uniform HMO Benefit also implements
this requirement of law.

In fiscal year 1993, DoD implemented
the expansion of the CHAMPUS Reform
Initiative to the areas of Carswell and
Bergstrom Air Force Bases in Texas and
England Air Force Base, Louisiana.
(These sites were singled out because
they were military bases identified for
closure in the Base Realignment and
Closure, or “BRAC” process; thus the
benefit developed for them is called the
“BRAC Benefit.””) This expansion of the
CHAMPUS Reform Initiative offers
positive incentives for enrollment and
preserves the basic design of the original
CHAMPUS Reform Initiative program,
although it is not identical to that
program. The original CHAMPUS
Reform Initiative design featured a $5
per visit fee for most office visits, a very
much reduced schedule of other
copayments, and no deductible or
enrollment fee. Although its generosity
made it very popular with beneficiaries,
it also caused substantial concerns
regarding government budget impact.
This benefit fails to meet the statutory
requirement for cost neutrality to DoD.

The Carswell/Bergstrom/England
HMO benefit (BRAC Benefit) model
attempts partially to address these
concerns, while providing enhanced
benefits. It features enrollment fees for
some categories of beneficiaries, $5, $10,
or $15 per visit fees, depending on
beneficiary category, and inpatient per
diems of $125 for retirees, their family
members and survivors. This benefit
also fails to meet the statutory
requirement for cost neutrality to DoD.

A new HMO benefit is being
presented in this rule as the Uniform
HMO Benefit. The principal features of
the benefit are displayed in Table 3
following the preamble. Its most
significant change from the BRAC
Benefit is that inpatient cost sharing for
retirees, their family members and
survivors is reduced to the levels faced
by active duty family members, with
concomitant increases in enrollment
fees for these beneficiaries. A second
important change is that there would be
no enrollment fee for family members of
active duty members. Finally, fees are
set so that if the predicted costs remain
valid, they may be held constant for a
five-year period, rather than escalating
each year with price inflation.

The development of this Uniform
HMO Benefit included painstaking
analysis of utilization, cost, and
administrative effect of potential cost
sharing schedules. This analysis
included a series of assumptions
regarding most likely ramifications of
various components of the benefit and
the operation of the TRICARE Program.
Based on this exhaustive analysis, the
formulation of the Uniform HMO
Benefit in the rule is the most generous
benefit DoD can offer consistent with
the statutory cost-neutrality mandate.

2. Analysis of Major Public Comments

No public comments were received
relating to this section of the rule.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

B. Benefits Covered Under the Uniform
HMO Benefit Option (Section 199.18(b))

1. Provisions of Proposed Rule

For CHAMPUS-eligible beneficiaries,
the HMO Benefit option incorporates
the existing CHAMPUS benefit package,
with potential additions of preventive
services and a case management
program to approve coverage of usually
noncovered health care services (such as
home health services) in special
situations.

2. Analysis of Major Public Comments

One commenter suggested that the
extent of case management benefits and
the circumstances under which they
would be provided should be clarified.

Response. Case management of
services for CHAMPUS beneficiaries
will be addressed in a separate,
forthcoming rule making action. We
anticipate publication of a proposed
rule on this subject later in 1995.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

C. Deductibles, Fees, and Cost Sharing
Under the Uniform HMO Benefit Option
(Sections 199.18 (c) through (f))

1. Provisions of Proposed Rule

Instead of usual CHAMPUS cost
sharing requirements, Uniform HMO
Benefit option participants will pay
special per-service, specific dollar
amounts or special reduced cost sharing
percentages, which would vary by
category or beneficiary.

The Uniform HMO Benefit also would
include an annual enrollment fee,
which would be in lieu of the
CHAMPUS deductible. The current
CHAMPUS deductible is $50 per person

or $100 per family for family members
of active duty members in pay grades E—
1 through E—4; and $150 per person or
$300 per family for all other
beneficiaries. The enrollment fee under
the Uniform HMO Benefit option would
vary by beneficiary category: $0 for
active duty family members, and $230
individual or $460 family for retirees,
their family members, and survivors.

The amount of enrollment fees,
outpatient charges and inpatient
copayment under the Uniform HMO
benefit are presented in detail in
sections 199.18 (c) through (f).

2. Analysis of Major Public Comments

Two commenters suggested that high
enrollment fees might deter CHAMPUS-
eligible retirees, survivors, and their
family members from enrolling. One
demanded that separate and higher
copayments for mental health services
be eliminated.

Another commenter indicated that the
cost share proposed for durable medical
equipment and prostheses, coupled
with the catastrophic cap of $7,500 for
retirees, survivors and their family
members, presented a risk of costs too
high, and suggested lowering the
catastrophic cap to $2,500.

Another commenter objected to the
provision allowing for annual updates
in enrollment fees and copayments,
since the Uniform HMO Benefit cost
sharing was calculated to be constant
over a five year period.

One commenter objected to
application of enrollment fees to
retirees, their survivors, and family
members, and not to active duty
families and suggested that this
represents an inappropriate subsidy.

One commenter noted the
requirement that the Uniform HMO
Benefit be modeled on private sector
HMO plans, and pointed out that the
average office visit copayment was
$6.23 for in civilian HMOs in 1993,
compared to $12 for most beneficiaries
under the Uniform HMO Benefit. It was
suggested that DoD thus ignored a basic
requirement of the statute.

Response. Regarding the suggestion
that high enrollment fees might deter
CHAMPUS-eligible retirees, survivors,
and their family members from
enrolling, we recognize that each family
has different health care needs and
circumstances, and all will not find
enrollment in TRICARE Prime as the
right choice. However, it does offer a
cost-effective alternative to TRICARE
Standard, and will be the best option for
many people.

Regarding the demand that separate
and higher copayment for mental health
services be eliminated, we cannot
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comply. Cost sharing, utilization
management, and other requirements
are different for mental health services
in standard CHAMPUS, just as they are
in many civilian sector health plans.
Given the need to craft a benefit design
which is cost-effective for beneficiaries
and the Government, we found no
alternative but to preserve the distinct
treatment of mental health services.

Regarding comments about
potentially high costs for durable
medical equipment and prostheses, we
agree, and have lowered the
catastrophic cap to $3,000 for retirees,
their family members and survivors
enrolled in TRICARE Prime.

Regarding objections to the provision
allowing for annual updates in
enrollment fees and copayments, since
the uniform HMO Benefit cost sharing
was calculated to be constant over a
five-year period, we acknowledge this
concern, and are committed to
maintaining a stable benefit. We have
retained the provision allowing updates,
however, because of the statutory
direction to administer the Uniform
HMO Benefit so the DoD costs are no
higher than they would be without the
program. If the program is not budget
neutral, enrollment fees or other cost
sharing will need to be increased, or
other actions taken, to assure budget
neutrality. We recognize that this is a
sensitive issue, and we strongly believe
that no increases in enrollment fees will
be necessary during the first five years
of the program, because we performed
exhaustive analysis in arriving at the
cost sharing structure, and critically
reviewed all the assumptions we made
about program performance.
Considerations leading to retention of
the provision permitting updates to fees
include, first, that the enrollment fees in
the Uniform HMO Benefit are set at the
absolute minimum necessary to comply
with the budget neutrality dictates;
there is no “cushion” built in. Second,
the Congressional Budget Office, in
reviewing the Uniform HMO Benefit,
determined that there is so much
uncertainty about the performance of
managed care systems that precise
predictions are impossible. CBO has
formally estimated that the Uniform
HMO Benefit will increase DoD’s costs
of health care delivery, despite the
statutory requirement that it be budget
neutral, and that total cost will probably
increase by about 3 percent. Finally, the
implementation of TRICARE over the
next several years provides an
opportunity to confirm the assumptions
we made in establishing the Uniform
HMO Benefit.

Regarding objections to application of
enrollment fees to retirees, their

survivors, and family members, and not
to active duty families, and suggestions
that this represents an inapporpriate
subsidy, we would point out that our
analysis considered the costs of retirees,
their family members and survivors
separately from the costs of active duty
family members. There is no subsidy of
active duty family members by other
beneficiaries inherent in the benefit
design; instead the differences in cost
sharing reflect the differences
established statutorily when CHAMPUS
was created in 1966, and revised
numerous times since then.

Regarding the comment that we
ignored the statutory requirement that
the Uniform HMO Benefit be modeled
on private sector HMO plans, because
its cost sharing requirements were
higher in some, we disagree. The
Uniform HMO Benefit does include
somewhat higher copayment than are
used in most private sector HMO plans,
owing to the other statutory
requirements we must address;
however, we feel that the Uniform HMO
Benefit is ““modeled’”” on HMO plans,
because it employs the same approach
they do, replacing percentage-based cost
sharing with fixed dollar copayment to
limit beneficiary out-of-pocket expenses
and reduce incentives for over-provision
of care. The statute imposes several
conflicting requirements for the
Uniform HMO Benefit, and our design
attempts to ““harmonize” these
requirements to the maximum extent
feasible. These include the requirement
to model the benefit on private sector
plans, the requirement that beneficiary
out-of-pocket costs be reduced, and that
government costs be no greater than
would otherwise be incurred for
enrollees. Replicating a typical HMO
plan offered in the Federal Employee
Health Benefits Program, for example,
would violate the out-of-pocket cost
provisions, because (although per-visit
copayments are very low) annual out-of-
pocket costs are much higher than in
CHAMPUS owing to much higher
premiums. Using the very attractive
(low) copayments from one of these
plans along with low enrollment fees
would violate the requirement for
budget neutrality. In a nutshell, the
Uniform HMO Benefit design reflects a
careful balancing of several statutory
requirements; considering any one of
them in isolation is inappropriate.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule, except for one important
change. We have revised the benefit in
response to concerns about the
vulnerability of a small number of
retirees to high out-of-pocket costs,

owing to the percentage cost share for
durable medical equipment, coupled
with a catastrophic cap of $7,500 per
family. Instead of incorporating the
standard CHAMPUS catastrophic cap of
$7,500, the Uniform HMO Benefit will
include a catastrophic cap of $3,000 for
retirees, survivors, and their family
members. Thus retirees, survivors, and
their family members who enroll in
TRICARE Prime will have a
considerably lower limit on their annual
out-of-pocket expenses, in addition to
the dramatically lower per-service
charges features in the Uniform HMO
Benefit.

D. Applicability of the Uniform HMO
Benefit to the Uniformed Service
Treatment Facilities Managed Care
Program (Section 199.18(q))

1. Provisions of Proposed Rule

The section would apply the Uniform
HMO Benefit provisions to the
Uniformed Services Treatment Facility
Managed Care Program, beginning in
fiscal year 1996. This program includes
civilian contractors providing health
care services under rules quite different
from CHAMPUS, the CHAMPUS Reform
Initiative, or other CHAMPUS-related
programs.

The National Defense Authorization
Act for Fiscal Year 1991, section 718(c),
required implementation of a
““managed-care delivery and
reimbursement model that will continue
to utilize the Uniformed Services
Treatment Facilities” in the MHSS. This
provision has been amended and
supplemented several times since that
Act. Most recently, section 718 of the
National Defense Authorization Act for
Fiscal Year 1994 authorized the
establishment of “reasonable charges for
inpatient and outpatient care provided
to all categories of beneficiaries enrolled
in the managed care program.” This is
a deviation from previous practice,
which had tied Uniformed Services
Treatment Facilities (USTF) rules to
those of MTFs. This new statutory
provision also states that the schedule
and application of the reasonable
charges shall be in accordance with
terms and conditions specified in the
USTF Managed Care Plan. The USTF
Managed Care Plan agreements call for
implementation in the USTF Managed
Care Program of cost sharing
requirements based on the level and
range of cost sharing required in DoD
managed care initiatives.

The Conference Report accompanying
National Defense Authorization Act for
Fiscal Year 1994 calls on DoD *“‘to
develop and implement a plan to
introduce competitive managed care
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into the areas served by the USTFs to
stimulate competition’ among health
care provider organizations ‘‘for the
cost-effective provision of quality health
care services.” We have determined that
it is most appropriate to use the
Uniform HMO Benefit for the USTF
Managed -Care Program. This action
will stimulate competition between the
USTFs and firms operating the other
DoD managed care program to which
the Uniform HMO Benefit applies.
Based on these considerations, we
proposed to include the USTF Managed
Care Program under the Uniform HMO
Benefits, effective October 1, 1995.

2. Analysis of Major Public Comments

One commenter asked if Medicare-
eligible beneficiaries currently enrolled
in the USTF managed care program will
continue to be enrolled after October 1,
1995.

One commenter suggested that tying
the USTF program to TRICARE was
inappropriate, arbitrary, and should be
done only after direct notice to those
beneficiaries who would be affected.
Another commenter indicated that it
was inappropriate to increase cost
sharing for USTFs while exempting
PRIMUS and NAVCARE clinics.

One commenter suggested that the use
of the rulemaking process for
establishing cost sharing in Uniformed
Services Treatment Facilities (USTFs)
commits DoD to using the rulemaking
process for addressing USTF cost
sharing in the future.

One commenter took issue with the
applicability of Section 731 of the
National Defense Authorization Act for
Fiscal Year 1994 to USTFs, since it
applies to ““health care initiatives
undertaken * * * after the date of
enactment of the act,” and services were
initiated under the USTF managed care
program prior to that time. Also, the
commenter questioned whether
Congressional Conference report
language recommending the
introduction of competitive managed
care into areas now served by USTFs
justifies imposing the TRICARE costs
shares (i.e., the Uniform HMO Benefits)
on USTFs.

One commenter suggested that the
statute directing the Uniform HMO
Benefit provides latitude for differences
in cost sharing requirements, because it
specifies only reduced out of pocket
costs for enrollees, and mandates
uniformity in the range of health care
services to be available to enrollee.
Focusing on the requirement for
reduced out-of-pocket costs, the
commenter notes that out-of-pocket
costs for USTF enrollees would be
increased substantially under the

Uniform HMO Benefit. Because
applying the Uniform HMO Benefit cost
sharing to USTFs would be
inappropriate and unnecessary, and
because the range of health care services
in CHAMPUS and the USTF program
are similar, the commenter suggests that
proposed §199.18(g) not be included in
the final rule.

One commenter suggested that the
separate, capitated arrangements
between the Government and USTFs
meet the requirement that the costs
incurred by the Secretary under each
managed care initiative be no greater
than would otherwise be incurred. It is
argued that, because USTFs are fully at
risk for excess health care costs, the
Uniform HMO Benefit cost sharing is
unnecessary for the USTF program.

3. Provisions of the Final Rule

We have deleted as unnecessary this
provision of the final rule. The USTF
managed care plan agreements provide
for adoption of the DoD policy for cost
sharing under managed care programs.
Thus, incorporation of the Uniform
HMO Benefit, which now has been
promulgated as DoD policy for managed
care programs, into the USTF managed
care plan has already been provided for
through contractual agreement and need
not be repeated in this regulation.

DoD’s policy is to phase the uniform
HMO benefit into the USTF program,
coincident with implementation of the
TRICARE regional managed care
contract in the respective area. This will
assure equitable treatment for
beneficiaries within a region and
nationality. Eventually, USTFs would
be fully integrated into the TRICARE
system, on an equal footing with other
contract providers of health care. The
intention is to provide a level playing
field for the operation of managed care
programs, and to assure equity among
beneficiaries.

IV. Provisions of the Rule Concerning
Other Regulatory Changes

The rule makes a number of
additional changes to support
implementation of TRICARE.

A. Nonavailability Statements
(Revisions to Sections 199.4(a)(9) and
199.15)

1. Provisions of Proposed Rule

Proposed revisions to section 199.4
relate to the issuance of NASs by
designated military clinics.
Beneficiaries residing near such
designated clinics would have to obtain
a nonavailability statement for the
selected outpatient services subject to
NAS requirements under section
199.4(a)(9)(i)(C).

In a notice of proposed rule making
published on May 11, 1993, we
proposed a new provision to allow
consideration of availability of care in
civilian preferred provider networks in
connection with issuance of non-
availiability statements; in conjunction
with this, a considerable expansion of
the list of outpatient services for which
an NAS is required was proposed. That
proposal was not finalized. In the
proposed rule, we outlined a more
limited program, covering only
inpatient care. Recently, a
demonstration program was established
in California and Hawaii, allowing
consideration of availability of care in
civilian preferred provider networks in
connection with issuance of non-
availability statements for inpatient
services only. The results of the
demonstration will be incorporated into
a Report to Congress on the expanded
use of NASs, as required by section 735
of the National Defense Authorization
Act for FY 1995.

Finally, proposed revisions to section
199.4(a)(9) would apply NAS
requirements in cases where military
providers serving at designated military
outpatient clinics also provide inpatient
care to beneficiaries at civilian
hospitals, under External Partnership or
Resource Sharing Agreements.

2. Analysis of Major Public Comments

Several commenters objected to the
notion of employing non-availability
statements under TRICARE, since
beneficiaries are being given the choice
of enrolling the TRICARE Prime or
exercising their benefit under TRICARE
Standard with higher cost shares
accompanied by freedom of choice.

One commenter recommended that
NAS requirements be uniform
throughout the nation, to avoid
confusing the highly mobile beneficiary
population.

Several commenters suggested that
requiring non-enrolled beneficiaries to
use network providers or civilian
facilities with an external partnership or
resource sharing agreement, through
issuance of a “‘restricted”” NAS, was
unfair to those unable to enroll in
TRICARE Prime, and to those with
chronic conditions who might have
long-standing provider relationships.

One commenter sought clarification of
the applicability of the restricted NAS
provisions to beneficiaries under
TRICARE Prime, Extra, and Standard
and suggested that restricting use of
non-network care by TRICARE Standard
beneficiaries is an unreasonable curb on
their freedom of choice, as well
arbitrarily preventing an authorized
CHAMPUS provider from furnishing
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care to qualifying CHAMPUS
beneficiaries. One commenter suggested
that limiting freedom of choice of
civilian provider for TRICARE Standard
beneficiaries through the ‘“restricted
NAS” provisions of 199.4(a)(9) would
be unlawful.

One commenter objected to the use of
the provisions for external partnership
or resource sharing for mental health
care, suggesting that it would be
inappropriate mental health services
because military mental health
providers would provide limited
interventions, disrupting care for mental
health patients, particularly children
and adolescents. Also, the commenter
suggested that use of this provision
would deny beneficiaries their right to
seek care from any qualified
CHAMPUS-authorized providers in the
catchment area.

One commenter suggested that we
define the terms for exceptions to the
restricted NAS provision related to
“exceptional hardship’ or ““other
special reason,” recommending that
special reason include that more
effective or appropriate care is available,
and that hardships include financial
and geographic hardships.

Response. We acknowledge that there
is a legitimate point of view that
TRICARE Standard, as the fee-for-
service type option, should provide total
freedom of choice of provider. However,
the requirement that beneficiaries
determine whether nearby MTFs can
provide a needed service, before
obtaining it from a civilian source, is
important to the vitality of military
medicine and the maintenance of
medical readiness training for wartime.

Regarding the recommendation that
NAS requirements be uniform
throughout the nation, to avoid
confusing the highly mobile beneficiary
population, we agree, in the main. The
only exceptions to nationally standard
NAS requirements are those imposed in
the context of the specialized treatment
services program, wherein catchment
areas of up to 200 miles surrounding a
service site may be established for
highly specialized, high cost services.

Regarding the comments that
requiring non-enrolled beneficiaries to
use network providers or civilian
facilities with an external partnership or
resource sharing agreement, through
issuance of a ‘“‘restricted’”” NAS, would
be unfair to some beneficiaries, we point
out that these NAS requirements in the
proposed rule related to inpatient care
and a limited, specific list of outpatient
procedures. The requirements would
not limit beneficiary freedom to choose
a provider for most care, particularly
care for chronic conditions.

Regarding the request for clarification
of the applicability of the restricted NAS
provisions, the proposed rule would
have applied these to all CHAMPUS-
eligible beneficiaries. Regarding the
comment that restricting use of non-
network care by TRICARE Standard
beneficiaries would represent an
unreasonable curb on their freedom of
choice, we point out, as above, that
these provisions apply to a very limited
subset of care, and would not impede
choice of provider in most cases.
Regarding the comment that the
restricted NAS would arbitrarily prevent
an authorized CHAMPUS provider from
furnishing care to qualifying CHAMPUS
beneficiaries, this is true in a sense, for
the very limited array of services
covered. However, many rules and
requirements are applicable to the
provision and reimbursement of health
care services under CHAMPUS, and we
believe this limited extension of NAS
requirements, specifically authorized by
law, would not be arbitrary. Regarding
the suggestion that limiting freedom of
choice of civilian provider for TRICARE
Standard beneficiaries
(199.17(a)(6)(ii)(C)) through the
“restricted NAS” provisions of
199.4(a)(9) would be unlawful, we
would point out that the application of
NAS requirements to services available
in civilian provider networks is
authorized under 10 U.S.C. section
1080(b).

Regarding objections to the use of
provisions for external partnership or
resource sharing for mental health care,
again, we point out that the only
services to which these proposed
requirements would have applied are
those subject to normal NAS
requirements: inpatient admissions and
a limited set of outpatient technical
procedures. They would not disrupt
ongoing relationships with civilian
providers.

Regarding the suggestion that we
define the terms for exceptions to the
restricted NAS provision related to
“exceptional hardship’ or “‘other
special reason,” we agree with the
commenters that the availability of more
effective or appropriate care would
constitute a valid reason for a
determination that denying the NAS
would be medically inappropriate. Also,
we agree that the concept of hardship
should include financial and geographic
hardships.

3. Provisions of the Final Rule

Provisions regarding the “restricted
NAS” have been deleted from the final
rule. Our current plan is to evaluate the
results of the California/Hawaii
demonstration project, consider the

desirability of expanding the activity
more broadly, and report to Congress on
our conclusions. Should we decide to go
forward with some use of the restricted
NAS authority, we would initiate a new
rulemakng proceeding.

The expanded authority pertaining to
outpatient NASs for a limited set of
procedures at a limited number of
highly capable outpatient clinics is
included in the final rule, consistent
with the proposed rule.

B. Participating Provider Program
(Revisions to 199.14)

1. Provisions of Proposed Rule

Revisions to section 199.14 change
the Participating Provider Program from
a mandatory, nationwide program to a
localized, optional program. The initial
intent of the program was to increase
the availability of participating
providers by providing a mechanism for
providers to sign up as Participating
Providers; a payment differential for
Participating Providers was to be added
as an inducement. With the advent of
the TRICARE Program and its extensive
network of providers, the nationwide
implementation of the Participating
Provider Program would be redundant.
Accordingly, this rule would eliminate
the nationwide program. Where the
need arises, CHAMPUS contractors will
act to foster participation, including
establishment of a local Participating
Provider Program when needed, but not
including the payment differential
feature.

2. Analysis of Major Public Comments

No public comments were received
relating to this section of the rule.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

C. Administrative Linkages of Medical
Necessity Determinations and
Nonavailability Statement Issuance
(Revisions to 199.4(a)(9)(vii) and 199.15)

1. Provisions of Proposed Rule

Revisions to section 199.4(a)(9) would
provide the basis for administrative
linkages between a determination of
medical necessity and the decision to
issue or deny an Nonavailability
Statement (NAS). NAS’s are issued
when an MTF lacks the capacity or
capability to provide a service, but carry
no imprimatur of medical necessity.
Proposed revisions to section 199.15
establish ground rules for CHAMPUS
PRO review of care in MTFs, and would
allow for consolidated determinations of
medical necessity applicable to both the
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MTF and civilian contexts when the
CHAMPUS PRO performs the review.

2. Public Comments

One commenter suggested that the
provisions for integration of CHAMPUS
Peer Review Organization and military
utilization review activities are unclear.
Also, the commenter indicated that the
provisions allowing separate
determinations of medical necessity by
the MTF and CHAMPUS, with the
military decision not binding on
CHAMPUS would place the provider
and beneficiary at risk.

Response. We disagree that separate
decisions of medical necessity place
beneficiaries and providers at risk in
this context. We believe just the
opposite is true. The rule simply
provides that if an MTF reserves
authority to make its own
determinations on medical necessity,
which it might do for reasons relating to
management and operation of that
particular facility, those determinations
are not binding on CHAMPUS. The
CHAMPUS system has a well-
established decision-making structure,
complete with numerous procedural
requirements and appeal mechanisms.
The preservation of the functioning of
this structure protects the interests of
beneficiaries and providers.

3. Provisions of the Final Rule

The final rule is consistent with the
proposed rule.

V. Regulatory Procedures

Executive Order 12866 requires
certain regulatory assessments for any

“economically significant regulatory
action,” defined as one which would
result in an annual effect on the
economy of $100 million or more, or
have other substantial impacts.

This is not an economically
significant regulatory action under the
provisions of Executive Order 12866;
however, OMB has reviewed this rule as
significant under other provisions of the
Executive Order. One commenter on the
proposed rule questioned this
assessment, since the imposition of
enrollment fees on many retirees would
have an economically significant
impact. We point out that, while the
cost sharing structure of TRICARE
Prime is changed significantly from
standard CHAMPUS cost sharing, the
overall effects on beneficiary out-of-
pocket costs are relatively minor. For
retirees, their family members and
survivors, TRICARE Prime enrollment
fees in essence replace the deductibles
and high inpatient care cost sharing
under standard CHAMPUS. The mix of
cost sharing requirements in TRICARE
Prime is expected to produce aggregate
annual out-of-pocket cost reductions for
these beneficiaries of about $100 per
person, compared to what would be
expected absent the program.

The Regulatory Flexibility Act (RFA)
requires that each Federal agency
prepare, and make available for public
comment, a regulatory flexibility
analysis when the agency issues a
regulation which would have a
significant impact on a substantial
number of small entities. The
Department of Defense has certified that

this regulatory action would not have a
significant impact on a substantial
number of small entities.

This rule will impose additional
information collection requirements on
the public, associated with beneficiary
enrollment, under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501-
3511). Information collection
requirements have been forwarded to
OMB for review. The collection
instrument serves as an application
form for enrollment in TRICARE Prime.
The information is needed to indicate
beneficiary agreement to abide by the
rules of the program and to obtain
necessary information to process the
beneficiary’s request to enroll in
TRICARE Prime. The third party
administrator chosen to manage the
enrollment program, which will be the
managed care support contractor in each
region, will make enrollment
applications available to those who
wish to enroll in Prime. The following
information is included in the
information requirements that have
been forwarded to OMB for review:

Number of Respondents: 300,000.

Responses Per Respondent: 1.

Annual Responses: 300,000.

Average Burden Per Response: 15
Minutes.

Annual Burden Hours: 75,000.

Other information collected includes
necessary data to determine beneficiary
eligibility, other health insurance
liability, premium payment, and to
identify selection of health care
provider.

TABLE 1.—CONSOLIDATED SCHEDULE OF BENEFICIARY CHARGES

TRICARE prime

TRICARE standard

Medicare eligible beneficiaries

Services from TRICARE Network
Providers.

Services from non-network provid-
ers.

Internal resource sharing agree-

ments. ing.

Uniform HMO Benefit cost sharing
applies (see Table 3), except
unauthorized care covered by
point-of-service rules.

TRICARE Prime point-of-service
rules apply: deductible of $300
per person or $600 per family;
cost share of 50 percent.

Same as military facility cost shar-

plies (see Table 2).

applies.

ing.

TRICARE Extra cost sharing ap-

Standard CHAMPUS cost sharing

Same as military facility cost shar-

Cost sharing for Medicare partici-
pating providers applies.

Standard Medicare cost sharing
applies.

Where applicable, same as mili-
tary facility cost sharing.

External resource sharing agree-
ments.

PRIMUS and NAVCARE Clinics ...

For professional charges, same
as military facility cost sharing;
for facility charges, same as
Uniform HMO Benefit cost shar-
ing.

Same as military facilities .............

For professional charges, same
as military facility cost sharing;
for facility charges, same as
TRICARE Extra cost sharing.

Same as military facilities .............

Where applicable, for professional
charges, same as military facil-
ity cost sharing; for facility
charges, same as standard
Medicare cost sharing.

Same as military facilities.
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TABLE 1.—CONSOLIDATED SCHEDULE OF BENEFICIARY CHARGES—Continued

TRICARE prime

TRICARE standard

Medicare eligible beneficiaries

Prescription drugs from civilian
pharmacies.

Outpatient services in military fa-
cilities.

Inpatient services in military facili-
ties.

As specified in Uniform HMO
Benefit (see Table 3); for mail
service pharmacy, $4 per pre-
scription for active duty depend-
ents; $8 per prescription for re-

tirees, their dependents and
survivors.
NO charge ......cccoveevveiiiiiiice
Applicable  daily  subsistence
charges.

For retail pharmacy network,
TRICARE Extra Cost sharing
applies; for mail service phar-
macy, $4 per prescription for
active duty dependents; $8 per
prescription for retirees, their
dependents and survivors; for

other civilian pharmacies,
standard CHAMPUS cost shar-
ing applies.

Same as TRICARE Prime

Same as TRICARE Prime

In facility closure cases: from re-
tail pharmacy network, 20 per-
cent cost share; from mail serv-
ice pharmacy, $8 per prescrip-
tion; no deductible.

Same as TRICARE Prime.

Same as TRICARE Prime.

TABLE 2.—TRICARE TR

IPLE OPTION PROGRAM

TRICARE standard

TRICARE extra

TRICARE prime

Enroliment fee

Outpatient deductible

Outpatient services cost shares,
including mental health, emer-
gency services, etc.

Inpatient cost shares, including
maternity and skilled nursing fa-
cilities, not including mental
health.

Ambulatory Surgery

Prescription drug benefits

Hospitalization for mental illness
and substance use.

$300 Family ($100 E4 & below) ...

ACT DUTY DEPS—20% copay
after deductible; others—25%
copay after deductible.

ACT DUTY DEPS—$25 Per ad-
mission or current per diem,
whichever is greater; others—
Lesser of applicable per diem
($323 in FY 1995) or 25% of in-
stitutional billed charges, plus
25% of professional charges.

ACT DUTY DEPS—$25 per epi-
sode; others—25% of allowable
charges.

ACT DUTY DEPS—20% cost
share after deductible others—
25% cost share after deduct-
ible. For mail service pharmacy,
$4 per prescription for active
duty dependents; $8 per pre-
scription for retirees, their de-
pendents and survivors.

ACT DUTY DEPS—$25 per ad-
mission or $20 per diem which-
ever is greater; others—lesser
of applicable per diem ($132 in
FY 1995) or 25% of institutional
charges, plus 25% of profes-
sional charges.

Same as standard CHAMPUS

ACT DUTY DEPS—15% copay
after deductible; others—20%
copay after deductible.

ACT DUTY DEPS—Same as
Standard CHAMPUS; others—
lesser of $250 per day or 25%
of institutional billed charges,
plus 20% of professional
charges.

ACT DUTY DEPS—$25 copay;
others—20% copay after de-
ductible.

ACT DUTY DEPS—15% cost
share; no deductible; others—
20% cost share; no deductible.
For mail service pharmacy, $4
per prescription for active duty
dependents; $8 per prescription
for retirees, their dependents
and survivors.

ACT DUTY DEPS—Same as
TRICARE Standard; others—
20% of institutional and profes-
sional charges.

ACT DUTY DEPS—None oth-
ers—$230; individual, $460
family.

None.

See Table 3—Schedule of Uni-
form HMO Benefit Copayments.

See Table 3—Schedule of Uni-
form HMO Benefit Copayments.

See Table 3—Schedule of Uni-
form HMO Benefit Copayments.

ACT DUTY DEPS—$5 per pre-
scription; others—$9 per pre-
scription. For mail service phar-
macy, $4 per prescription for
active duty dependents; $8 per
prescription for retirees, their
dependents and survivors.

ACT DUTY DEPS—Same as
TRICARE Standard; others—
$40 per diem.

Note: This chart is for illustrative purposes only. It does not include all details of benefits and copayments.

TABLE 3.—UNIFORM HMO BENEFIT FEE AND COPAYMENT SCHEDULE

ADDs E4 and below ADDs E5 and above Retirees, deps, and survi-
Annual Enroliment Fee $0/$0 .. $230/$460.
Outpatient Visits, Including Separate Radiology or Lab $L12 $12.
Services, Family Health, and Home Health Visits.
Emergency ROOM VIiSitS .......ccocevvriernnienieiieieseesieneens BLO o B30 i $30.
Mental Health Visits, Individual ..........cccccooerininiinincnn. BLO i $20 i $25.
Mental Health Visits, Group ..... $6 ... $12 $17.
Ambulatory Surgery .............. $25 $25 $25.
Prescriptions ........... $5 .. $5 .. $9.
Ambulance Services ............. $10 .o, $15 ... $20.
DME, Prostheses, Supplies .. 10 percent ........ccccoeeeeeieens 15 percent ........cccooeciiiiens 20 percent.
Inpatient Per Diem, General ..........cccocvveeerenieenesieenienennns $11, minimum $25 per ad- | $11, minimum $25 per ad- | $11, minimum $25 per ad-
mission. mission. mission.
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TABLE 3.—UNIFORM HMO BENEFIT FEE AND COPAYMENT SCHEDULE—Continued

ADDs E4 and below

ADDs E5 and above

Retirees, deps, and survi-
vors

Inpatient Per Diem, MH/Substance Use ............

Catastrophic Cap on Out-of-Pocket Costs related to Al-

lowable Charges.

$20, minimum $25 per ad-
mission.
$1,000 ..o

$20, minimum $25 per ad-
mission.
$1,000 ...

$40.

$3,000.

List of Subjects in 32 CFR Part 199

Claims, handicapped, health
insurance, and military personnel.

Accordingly, 32 CFR part 199 is
amended as follows:

PART 199—[AMENDED]

1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. chapter
55.

2. Section 199.1 is amended by
adding a new paragraph (r) to read as
follows:

§199.1 General provisions.
* * * * *

(r) TRICARE program. Many rules and
procedures established in sections of
this part are subject to revision in areas
where the TRICARE program is
implemented. The TRICARE program is
the means by which managed care
activities designed to improve the
delivery and financing of health care
services in the Military Health Services
System(MHSS) are carried out. Rules
and procedures for the TRICARE
program are set forth in §199.17.

3. Section 199.2(b) is amended by
adding the following definitions and
placing them in alphabetical order to
read as follows:

§199.2 Definitions.
* * * * *

(b)* * *

External resource sharing agreement.
A type External Partnership Agreement,
established in the context of the
TRICARE program by agreement of a
military medical treatment facility
commander and an authorized
TRICARE contractor. External Resource
Sharing Agreements may incorporate
TRICARE features in lieu of standard
CHAMPUS features that would apply to
standard External Partnership
Agreements.

* * * * *

Internal resource sharing agreement.
A type of Internal Partnership
Agreement, established in the context of
the TRICARE program by agreement of
a military medical treatment facility
commander and authorized TRICARE
contractor. Internal Resource Sharing

Agreements may incorporate TRICARE
features in lieu of standard CHAMPUS
features that would apply to standard
Internal Partnership Agreements.

* * * * *

NAVCARE clinics. Contractor owned,
staffed, and operated primary clinics
exclusively serving uniformed services
beneficiaries pursuant to contracts
awarded by a Military Department.

* * * * *

PRIMUS clinics. Contractor owned,
staffed, and operated primary care
clinics exclusively serving uniformed
services beneficiaries pursuant to
contracts awarded by a Military
Department.

* * * * *

TRICARE extra plan. The health care
option, provided as part of the TRICARE
program under §199.17, under which
beneficiaries may choose to receive care
in facilities of the uniformed services, or
from special civilian network providers
(with reduced cost sharing), or from any
other CHAMPUS-authorized provider
(with standard cost sharing).

TRICARE prime plan. The health care
option, provided as part of the TRICARE
program under § 199.17, under which
beneficiaries enroll to receive all health
care from facilities of the uniformed
services and civilian network providers
(with civilian care subject to
substantially reduced cost sharing.

TRICARE program. The program
establish under §199.17.

TRICARE standard plan. The health
care option, provided as part of the
TRICARE program under §199.17,
under which beneficiaries are eligible
for care in facilities of the uniformed
services and CHAMPUS under standard
rules and procedures.

Uniform HMO benefit. The health care
benefit established by § 199.18.

* * * * *

4. Section 199.4 is amended by
redesignating paragraph (a)(1) as
paragraph (a)(1)(i), by revising
paragraph (a)(9)(i)(C), by adding new
paragraph (a)(1)(ii), and by adding new
paragraph (a)(9)(vi) before the note to
read as follows:

§199.4 Basic program benefits.

(ii) Impact of TRICARE program. The
basic program benefits set forth in this
section are applicable to the basic
CHAMPUS program. In areas in which
the TRICARE program is implemented,
certain provisions of §199.17 will apply
instead of the provisions of this section.
In those areas, the provisions of §199.17
will take precedence over any
provisions of this section with which
they conflict.

* * * * *

(9) * * *

(l) * X *

(C) An NAS is also required for
selected outpatient procedures if such
services are not available at a Uniformed
Service facility (including selected
facilities which are exclusively
outpatient clinics) located within a 40-
mile radius (catchment area) of the
residence of the beneficiary. This does
not apply to emergency services or for
services for which another insurance
plan or program provides the
beneficiary primary coverage. Any
changes to the selected outpatient
procedures will be published by the
Assistance Secretary of Defense (Health
Affairs) in the Federal Register at least
30 days before the effective date of the
change and will be limited to the
following categories: Outpatient surgery
and other selected outpatient
procedures which have high unit costs
and for which care may be available in
military facilities generally. The
selected outpatient procedures will be
uniform for all CHAMPUS beneficiaries.
A list of the selected outpatient clinics
to which this NAS requirement applies
will be published periodically in the
Federal Register.

* * * * *

(vi) In the case of any service subject
to an NAS requirement under paragraph
(a)(9) of this section and also subject to
a preadmission (or other pre-service)
authorization requirement under §199.4
or §199.15, the administrative processes
for the NAS and pre-service

authorization may be combined.
* * * * *

§199.14 [Amended]

5. Section 199.14 is amended by
removing paragraph (h)(1)(i)(C) and by
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redesignating paragraph (h)(1)(i)(D) as
paragraph (h)(1)(i)(C).

6. Section 199.15 is amended by
adding a new paragraph (n) to read as
follows:

§199.15 Quality and utilization review peer
review organization program.
* * * * *

(n) Authority to integrate CHAMPUS
PRO and military medical treatment
facility utilization review activities.

(1) In the case of a military medical
treatment facility (MTF) that has
established utilization review
requirements similar to those under the
CHAMPUS PRO program, the contractor
carrying out this function may, at the
request of the MTF, utilize procedures
comparable to the CHAMPUS PRO
program procedures to render
determinations or recommendations
with respect to utilization review
requirements.

(2) In any case in which such a
contractor has comparable
responsibility and authority regarding
utilization review in both an MTF (or
MTFs) and CHAMPUS, determinations
as to medical necessity in connection
with services from an MTF or
CHAMPUS-authorized provider may be
consolidated.

(3) In any case in which an MTF
reserves authority to separate an MTF
determination on medical necessity
from a CHAMPUS PRO program
determination on medical necessity, the
MTF determination is not binding on
CHAMPUS.

7. Section 199.17 amd 199.18 are
added to read as follows:

§199.17 TRICARE program.

(a) Establishment. The TRICARE
program is established for the purpose
of implementing a comprehensive
managed health care program for the
delivery and financing of health care
services in the MHSS.

(1) Purpose. The TRICARE program
implements management improvements
primarily through managed care support
contracts that include special
arrangements with civilian sector health
care providers and better coordination
between military medical treatment
facilities (MTFs) and these civilian
providers. Implementation of these
management improvements includes
adoption of special rules and
procedures not ordinarily followed
under CHAMPUS or MTF requirements.
This section establishes those special
rules and procedures.

(2) Statutory authority. Many of the
provisions of this section are authorized
by statutory authorities other than those
which authorize the usual operation of

the CHAMPUS program, especially 10
U.S.C. 1079 and 1086. The TRICARE
program also relies upon other available
statutory authorities, including 10
U.S.C. 1099 (health care enrollment
system), 10 U.S.C. 1097 (contracts for
medical care for retirees, dependents
and survivors: alternative delivery of
health care), and 10 U.S.C. 1096
(resource sharing agreements).

(3) Scope of the program. The
TRICARE program is applicable to all of
the uniformed services. Its geographical
applicability is all 50 states and the
District of Columbia, In addition, if
authorized by the Assistant Secretary of
Defense (Health Affairs), the TRICARE
program may be implemented in areas
outside the 50 states and the District of
Columbia. In such cases, the Assistant
Secretary of Defense (Health Affairs)
may also authorize modifications to
TRICARE program rules and procedures
as may be appropriate to the area
involved.

(4) MTF rules and procedures
affected. Much of this section relates to
rules and procedures applicable to the
delivery and financing of health care
services provided by civilian providers
outside military treatment facilities.
This section provides that certain rules,
procedures, rights and obligations set
forth elsewhere in this part (and usually
applicable to CHAMPUS) are different
under the TRICARE program. In
addition, some rules, procedures, rights
and obligations relating to health care
services in military treatment facilities
are also different under the TRICARE
program. In such cases, provisions of
this section take precedence and are
binding.

(5) Implementation based on local
action. The TRICARE program is not
automatically implemented in all areas
where it is potentially applicable.
Therefore, provisions of this section are
not automatically implemented, Rather,
implementation of the TRICARE
program and this section requires an
official action by an authorized
individual, such as a military medical
treatment facility commander, a
Surgeon General, the Assistant Secretary
of Defense (Health Affairs), or other
person authorized by the Assistant
Secretary. Public notice of the initiation
of the TRICARE program will be
achieved through appropriate
communication and media methods and
by way of an official announcement by
the Director, OCHAMPUS, identifying
the military medical treatment facility
catchment area or other geographical
area covered.

(6) Major features of the TRICARE
program. The major features of the

TRICARE program, described in this
section, include the following:

(i) Comprehensive enrollment system.
Under the TRICARE program, all health
care beneficiaries become classified into
one of five enrollment categories:

(A) Active duty members, all of whom
are automatically enrolled in TRICARE
Prime;

(B) TRICARE Prime enrollees, who
(except for active duty members) must
be CHAMPUS eligible;

(C) TRICARE Standard eligible
beneficiaries, which covers all
CHAMPUS-eligible beneficiaries who
do not enroll in TRICARE Prime or
another managed care program affiliated
with TRICARE;

(D) Medicare-eligible beneficiaries,
who, although not eligible for TRICARE
Prime, may participate in many features
of TRICARE; and

(E) Participants in other managed care
program affiliated with TRICARE (when
such affiliation arrangements are made).

(ii) Establishment of a triple option
benefit. A second major feature of
TRICARE is the establishment for
CHAMPUS-eligible beneficiaries of
three options for receiving health care:

(A) Beneficiaries may enroll in the
“TRICARE Prime Plan,” which features
use of military treatment facilities and
substantially reduced out-of-pocket
costs for CHAMPUS care. Beneficiaries
generally agree to use military treatment
facilities and designated civilian
provider networks, in accordance with
enrollment provisions.

(B) Beneficiaries may participate in
the “TRICARE Extra Plan’ under which
the preferred provider network may be
used on a case-by-case basis, with
somewhat reduced out-of-pocket costs.
These beneficiaries also continue to be
eligible for military medical treatment
facility care on a space-available basis.

(C) Beneficiaries may remain in the
“TRICARE Standard Plan,” which
preserves broad freedom of choice of
civilian providers (subject to
nonavailability statement requirements
of §199.4), but does not offer reduced
out-of-pocket costs. These beneficiaries
continue to be eligible to receive care in
military medical treatment facilities on
a space-available basis.

(iii) Coordination between military
and civilian health care delivery
systems. A third major feature of the
TRICARE program is a series of
activities affecting all beneficiary
enrollment categories, designed to
coordinate care between military and
civilian health care systems. These
activities include:

(A) Resource sharing agreements,
under which a TRICARE contractor
provides to a military medical treatment
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facility, personnel and other resources
to increase the availability of services in
the facility. All beneficiary enrollment
categories may benefit from this
increase.

(B) Health care finder, an
administrative activity that facilitates
referrals to appropriate health care
services in the military facility and
civilian provider network. All
beneficiary enrollment categories may
use the health care finder.

(C) Integrated quality and utilization
management services, potentially
standardizing reviews for military and
civilian sector providers. All beneficiary
categories may benefit from these
services.

(D) Special pharmacy programs for
areas affected by base realignment and
closure actions. This includes special
eligibility for Medicare-eligible
beneficiaries.

(iv) Consolidated schedule of charges.
A fourth major feature of TRICARE is a
consolidated schedule of charges,
incorporating revisions that reduce
differences in charges between military
and civilian services. In general, the
TRICARE program reduces out-of-
pocket costs for civilian sector care.

(b) Triple option benefit in general.
Where the TRICARE program is
implemented, CHAMPUS-eligible
beneficiaries are given the options of
enrolling in the TRICARE Prime Plan
(also referred to as ““Prime”); being a
participant in TRICARE Extra on a case-
by-case basis (also referred to as
“Extra’’); or remaining in the TRICARE
Standard Plan (also referred to as
“Standard”).

(1) Choice voluntary. With the
exception of active duty members, the
choice of whether to enroll in Prime, to
participate in Extra, or to remain in
Standard is voluntary for all eligible
beneficiaries. This applies to active duty
dependents and eligible retired
members, dependents of retired
members, and survivors. For
dependents who are minors, the choice
will be exercised by a parent or
guardian.

(2) Active duty members. For active
duty members located in areas where
the TRICARE program is implemented,
enrollment in Prime is mandatory.

(c) Eligibility for enrollment in Prime.
Where the TRICARE program is
implemented, all CHAMPUS- eligible
beneficiaries are eligible to enroll.
However, some rules and procedures are
different for dependents of active duty
members than they are for retirees, their
dependents and survivors. In addition,
where the TRICARE program is
implemented, a military medical
treatment facility commander or other

authorized individual may establish
priorities, consistent with paragraph (c)
of this section, based on availability or
other operational requirements, for
when and whether to offer the
enrollment opportunity.

(1) Active duty members. Active duty
members are required to enroll in Prime
when it is offered. Active duty members
shall have first priority for enrollment in
Prime. Because active duty members are
not CHAMPUS eligible, when active
duty members obtain care from civilian
providers outside the military medical
treatment facility, the supplemental care
program and its requirements (including
§199.16) will apply.

(2) Dependents of active duty
members. (i) Dependents of active duty
members are eligible to enroll in Prime.
After all active duty members,
dependents of active duty members will
have second priority for enroliment.

(ii) If all dependents of active duty
members within the area concerned
cannot be accepted for enrollment in
Prime at the same time, the MTF
Commander (or other authorized
individual) may establish priorities
within this beneficiary group category.
The priorities may be based on first-
come, first-served, or alternatively, be
based on rank of sponsor, beginning
with the lowest pay grade.

(3) Retired member, dependents of
retired members, and survivors. (i) All
CHAMPUS-eligible retired members,
dependents of retired members, and
survivors are eligible to enroll in Prime.
After all active duty members are
enrolled and availability of enrollment
is assured for all active duty dependents
wishing to enroll, this category of
beneficiaries will have third priority for
enrollment.

(ii) If all CHAMPUS-eligible retired
members, dependents of retired
members, and survivors within the area
concerned cannot be accepted for
enrollment in Prime at the same time,
the MTF Commander (or other
authorized individual) may allow
enrollment within this beneficiary
group category on a first come, first
served basis.

(4) Participation in extra and
standard. All CHAMPUS-eligible
beneficiaries who do not enroll in Prime
may participate in Extra on a case-by-
case basis or remain in Standard.

(d) Health benefits under Prime.
Health benefits under Prime, set forth in
paragraph (d) of this section, differ from
those under Extra and Standard, set
forth in paragraphs (e) and (f) of this
section.

() Military treatment facility (MTF)
care. All participants in Prime are
eligible to receive care in military

treatment facilities. Active duty
dependents who are participants in
Prime will be given priority for such
care over active duty dependents who
declined the opportunity to enroll in
Prime. The latter group, however,
retains priority over retirees, their
dependents and survivors. There is no
priority for MTF care among retirees,
their dependents and survivors based on
enrollment status.

(2) Non-MTF care for active duty
members. Under Prime, non-MTF care
needed by active duty members
continues to be arranged under the
supplemental care program and subject
to the rules and procedures of that
program, including those set forth in
§199.16.

(3) Benefits covered for CHAMPUS
eligible beneficiaries for civilian sector
care. The provisions of §199.18
regarding the Uniform HMO Benefit
apply to TRICARE Prime enrollees.

(e) Health benefits under the
TRICARE extra plan. Beneficiaries not
enrolled in Prime, although not in
general required to use the Prime
civilian preferred provider network, are
eligible to use the network on a case-by-
case basis under Extra. The health
benefits under Extra are identical to
those under Standard, set forth in
paragraph (f) of this section, except that
the CHAMPUS cost sharing percentages
are lower than usual CHAMPUS cost
sharing. The lower requirements are set
forth in the consolidated schedule of
charges in paragraph (m) of this section.

(f) Health benefits under the TRICARE
standard plan. Where the TRICARE
program is implemented, health benefits
under Prime, set forth under paragraph
(d) of this section, and Extra, set forth
under paragraph (e) of this section, are
different than health benefits under
Standard, set forth in this paragraph (f).

(1) Military treatment facility (MTF)
care. All nonenrollees (including
beneficiaries not eligible to enroll)
continue to be eligible to receive care in
military treatment facilities on a space
available basis.

(a) Freedom of choice of civilian
provider. Except as stated in §199.4(a)
in connection with nonavailability
statement requirements, CHAMPUS-
eligible participants in Standard
maintain their freedom of choice of
civilian provider under CHAMPUS. All
nonavailability statement requirements
of §199.4(a) apply to Standard
participants.

(3) CHAMPUS benefits apply. The
benefits, rules and procedures of the
CHAMPUS basis program as set forth in
this part, shall apply to CHAMPUS-
eligible participants in Standard.
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(4) Preferred provider network option
for standard participants. Standard
participants, although not generally
required to use the TRICARE program
preferred provider network are eligible
to use the network on a case-by-case
basis, under Extra.

(9) Coordination with other health
care programs. [Reserved.]

(h) Resource sharing agreements.
Under the TRICARE program, any
military medical treatment facility
(MTF) commander may establish
resource sharing agreements with the
applicable managed care support
contractor for the purpose of providing
for the sharing of resources between the
two parties. Internal resource sharing
and external resource sharing
agreements are authorized. The
provisions of this paragraph (h) shall
apply to resource sharing agreements
under the TRICARE program.

(1) In connection with internal
resource sharing agreements, beneficiary
cost sharing requirements shall be the
same as those applicable to health care
services provided in facilities of the
uniformed services.

(2) Under internal resource sharing
agreements, the double coverage
requirements of § 199.8 shall be
replaced by the Third Party Collection
procedures of 32 CFR part 220, to the
extent permissible under such Part. In
such a case, payments made to a
resource sharing agreement provider
through the TRICARE managed care
support contractor shall be deemed to
be payments by the MTF concerned.

(3) Under internal or external resource
sharing agreements, the commander of
the MTF concerned may authorize the
provision of services, pursuant to the
agreement, to Medicare-eligible
beneficiaries, if such services are not
reimbursable by Medicare, and if the
commander determines that this will
promote the most cost-effective
provision of services under the
TRICARE program.

(i) Health care finder. The Health Care
Finder is an administrative activity that
assists beneficiaries in being referred to
appropriate health care providers,
especially the MTF and preferred
providers. Health Care Finder services
are available to all beneficiaries. In the
case of TRICARE Prime enrollees, the
Health Care Finder will facilitate
referrals in accordance with Prime rules
and procedures. For Standard
participants, the Finder will provide
assistance for use of Extra. For
Medicare-eligible beneficiaries, the
Finder will facilitate referrals to
TRICARE network providers, generally
required to be Medicare participating
providers. For participants in other

managed care programs, the Finder will
assist in referrals pursuant to the
arrangements made with the other
managed care program. For all
beneficiary enrollment categories, the
finder will assist in obtaining access to
available services in the medical
treatment facility.

(j) General quality assurance,
utilization review, and preauthorization
requirements under TRICARE program.
All quality assurance, utilization
review, and preauthorization
requirements for the basic CHAMPUS
program, as set forth in this part 199
(see especially applicable provisions of
88199.4 and 199.15), are applicable to
Prime, Extra and Standard under the
TRICARE program. Under all three
options, some methods and procedures
for implementing and enforcing these
requirements may differ from the
methods and procedures followed under
the basic CHAMPUS program in areas in
which the TRICARE program has not
been implemented. Pursuant to an
agreement between a military medical
treatment facility and TRICARE
managed care support contractor,
quality assurance, utilization review,
and preauthorization requirements and
procedures applicable to health care
services outside the military medical
treatment facility may be made
applicable, in whole or in part, to health
care services inside the military medical
treatment facility.

(k) Pharmacy services, including
special services in base realignment and
closure sites.

(1) In general. TRICARE includes two
special programs under which covered
beneficiaries, including Medicare-
eligible beneficiaries, who live in areas
adversely affected by base realignment
and closure actions are given a
pharmacy benefit for prescription drugs
provided outside military treatment
facilities. The two special programs are
the retail pharmacy network program
and the mail service pharmacy program.

(2) Retail pharmacy network program.
To the maximum extent practicable, a
retail pharmacy network program will
be included in the TRICARE program
wherever implemented. Except for the
special rules applicable to Medicare-
eligible beneficiaries in areas adversely
affected by military medical treatment
facility closures, the retail pharmacy
network program will function in
accordance with TRICARE rules and
procedures otherwise applicable. In
addition, a retail pharmacy network
program may, on a temporary,
transitional basis, be established in a
base realignment or closure site
independent of other features of the
TRICARE program. Such a program may

be established through arrangements
with one or more pharmacies in the area
and may continue until a managed care
program is established to serve the
affected beneficiaries.

(3) Mail service pharmacy program. A
mail service pharmacy program will be
established to the extent required by law
as part of the TRICARE program. The
special rules applicable to Medicare-
eligible beneficiaries established in this
paragraph (k) shall be applicable.

(4) Medicare-eligible beneficiaries in
areas adversely affected by military
medical treatment facility closures.
Under the retail pharmacy network
program and mail service pharmacy
program, there is a special eligibility
rule pertaining to Medicare-eligible
beneficiaries in areas adversely affected
by military medical treatment facility
closures.

(i) Medicare-eligible beneficiaries. The
special eligibility rule pertains to
military system beneficiaries who are
not eligible for CHAMPUS solely
because of their eligibility for part A of
Medicare.

(ii) Area adversely affected by closure.
To be eligible for use of the retail
pharmacy network program or mail
service pharmacy program based on
residency, a Medicare-eligible
beneficiary must maintain a principal
place of residency in the catchment area
of the MTF that closed. In addition,
there must be a retail pharmacy network
or mail service pharmacy established in
that area. In identifying areas adversely
affected by a closure, the provisions of
this paragraph (k)(4)(ii) shall apply.

(A) In the case of the closure of a
military hospital, the area adversely
affected is the established 40-mile
catchment area of the military hospital
that closed.

(B) In the case of the closure of a
military clinic (a military medical
treatment facility that provided no
inpatient care services), the area
adversely affected is an area
approximately 40 miles in radius from
the clinic, established in a manner
comparable to the manner in which
catchment areas of military hospitals are
established. However, this area will not
be considered adversely affected by the
closure of the clinic if the Director,
OCHAMPUS determines that the clinic
was not, when it had been in regular
operation, providing a substantial
amount of pharmacy services to retirees,
their dependents, and survivors.

(iii) Other Medicare-eligible
beneficiaries adversely affected. In
addition to beneficiaries identified in
paragraph (k)(4)(ii) of this section,
eligibility for the retail pharmacy
network program and mail service
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pharmacy program is also established
for any Medicare-eligible beneficiary
who can demonstrate to the satisfaction
of the Director, OCHAMPUS, that he or
she relied upon an MTF that closed for
his or her pharmaceuticals. Medicare
beneficiaries who obtained pharmacy
services at the facility that closed within
the 12-month period prior to its closure
will be deemed to be reliant on the
facility. Validation that any such
beneficiary obtained such services may
be provided through records of the
facility or by a written declaration of the
beneficiary. Beneficiaries providing
such a declaration are required to
provide correct information.
Intentionally providing false
information or otherwise failing to
satisfy this obligation is grounds for
disqualification for health care services
from facilities of the uniformed services
and mandatory reimbursement for the
cost of any pharmaceuticals provided
based on the improper declaration.

(iv) Effective date of eligibility for
Medicare-eligible beneficiaries. In any
case in which, prior to the complete
closure of a military medical treatment
facility which is in the process of
closure, the Director, OCHAMPUS,
determines that the area has been
adversely affected by severe reductions
in access to services, the Director,
OCHAMPUS may establish an effective
date for eligibility for the retail
pharmacy network program or mail
service pharmacy program for Medicare-
eligible beneficiaries prior to the
complete closure of the facility.

(5) Effect of other health insurance.
The double coverage rules of § 199.8 are
applicable to services provided to all
beneficiaries under the retail pharmacy
network program or mail service
pharmacy program. For this purpose, to
the extent they provide a prescription
drug benefit, Medicare supplemental
insurance plans or Medicare HMO plans
are double coverage plans and will be
the primary payor.

(6) Procedures. The Director,
OCHAMPUS shall establish procedures
for the effective operation of the retail
pharmacy network program and mail
service pharmacy program. Such
procedures may include the use of
appropriate drug formularies,
restrictions of the quantity of
pharmaceuticals to be dispensed,
encouragement of the use of generic
drugs, implementation of quality
assurance and utilization management
activities, and other appropriate matters.

(I) PRIMUS and NAVCARE clinics.

(1) Description and authority.
PRIMUS and NAVCARE clinics are
contractor owned, staffed, and operated
clinics that exclusively serve uniformed

services beneficiaries. They are
authorized as transitional entities
during the phase-in of TRICARE. This
authority to operate a PRIMUS or
NAVCARE clinic will cease upon
implementation of TRICARE in the
clinic’s location, or on October 1, 1997,
whichever is later.

(2) Eligible beneficiaries. All
TRICARE beneficiary categories are
eligible for care in PRIMUS and
NAVCARE Clinics. This includes active
duty members, Medicare-eligible
beneficiaries and other MHSS-eligible
persons not eligible for CHAMPUS.

(3) Services and charges. For care
provided PRIMUS and NAVCARE
Clinics, CHAMPUS rules regarding
program benefits, deductibles and cost
sharing requirements do not apply.
Services offered and charges will be
based on those applicable to care
provided in military medical treatment
facilities.

(4) Priority access. Access to care in
PRIMUS and NAVCARE Clinics shall be
based on the same order of priority as
is established for military treatment
facilities care under paragraph (d)(1) of
this section.

(m) Consolidated schedule of
beneficiary charges. The following
consolidated schedule of beneficiary
charges is applicable to health care
services provided under TRICARE for
Prime enrollees, Standard enrollees and
Medicare-eligible beneficiaries. (There
are no charges to active duty members.
Charges for participants in other
managed health care programs affiliated
with TRICARE will be specified in the
applicable affiliation agreements.)

(1) Cost sharing for services from
TRICARE network providers.

(i) For Prime enrollees, cost sharing is
as specified in the Uniform HMO
Benefit in §199.18, except that for care
not authorized by the primary care
manager or Health Care Finder, rules
applicable to the TRICARE point of
service option (see paragraph (n)(3) of
this section) are applicable. For such
unauthorized care, the deductible is
$300 per person and $600 per family.
The beneficiary cost share is 50 percent
of the allowable charges for inpatient

and outpatient care, after the deductible.

(ii) For Standard enrollees, TRICARE
Extra cost sharing applies. The
deductible is the same as standard
CHAMPUS. Cost shares are as follows:

(A) For outpatient professional
services, cost sharing will be reduced
from 20 percent to 15 percent for
dependents of active duty members.

(B) For most services for retired
members, dependents of retired
members, and survivors, cost sharing is
reduced from 25 percent to 20 percent.

(C) In fiscal year 1996, the per diem
inpatient hospital copayment for
retirees, dependents of retirees, and
survivors when they use a preferred
provider network hospital is $250 per
day, or 25 percent of total charges,
whichever is less. There is a nominal
copayment for active duty dependents,
which is the same as under the
CHAMPUS program (see §199.4). The
per diem amount may be updated for
subsequent years based on changes in
the standard CHAMPUS per diem.

(iii) For Medicare-eligible
beneficiaries, cost sharing will generally
be as applicable to Medicare
participating providers.

(2) Cost sharing for non-network
providers.

(i) For TRICARE Prime enrollees,
rules applicable to the TRICARE point
of service option (see paragraph (n)(3) of
this section) are applicable. The
deductible is $300 per person and $600
per family. The beneficiary cost share is
50 percent of the allowable charges,
after the deductible.

(ii) For Standard enrollees, cost
sharing is as specified for the basic
CHAMPUS program.

(iii) For Medicare eligible
beneficiaries, cost sharing is as provided
under the Medicare program.

(3) Cost sharing under internal
resource sharing agreements.

(i) For Prime enrollees, cost sharing is
as provided in military treatment
facilities.

(ii) For Standard enrollees, cost
sharing is as provided in military
treatment facilities.

(iii) For Medicare eligible
beneficiaries, where made applicable by
the commander of the military medical
treatment facility concerned, cost
sharing will be as provided in military
treatment facilities.

(4) Cost sharing under external
resource sharing.

(i) For Prime enrollees, cost sharing
applicable to services provided by
military facility personnel shall be as
applicable to services in military
treatment facilities; that applicable to
institutional and related ancillary
charges shall be as applicable to services
provided under TRICARE Prime.

(ii) For TRICARE Standard
participants, cost sharing applicable to
services provided by military facility
personnel shall be as applicable to
services in military treatment facilities;
that applicable to non-military
providers, including institutional and
related ancillary charges, shall be as
applicable to services provided under
TRICARE Extra.

(iii) For Medicare-eligible
beneficiaries, where available, cost
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sharing applicable to services provided
by military facility personnel shall be as
applicable to services in military
treatment facilities; that applicable to
non-military providers, including
institutional and related ancillary
charges shall be as applicable to services
provided under Medicare.

(5) Prescription drugs.

(i) For Prime enrollees, cost sharing is
as specified in the Uniform HMO
Benefit, except that the copayment
under the mail service pharmacy
program is $4.00 for active duty
dependents and $8.00 for all other
covered beneficiaries, per prescription,
for up to a 90 day supply.

(i1) For Standard participants, there is
a 15 percent cost share for active-duty
dependents and a 20 percent cost share
for retirees, their dependents and
survivors for prescription drugs
provided by retail pharmacy network
providers; for prescription drugs
obtained from network pharmacies, the
CHAMPUS deductible will not apply.
The copayment for all beneficiaries
under the mail service pharmacy
program is $4.00 for active duty
dependents and $8.00 for all other
covered beneficiaries, per prescription,
for up to a 90 day supply. There is no
deductible for this program.

(iii) For Medicare-eligible
beneficiaries affected by military
medical treatment facility closures,
there is a 20 percent copayment for
prescriptions provided under the retail
pharmacy network program, and an
$8.00 copayment per prescription, for
up to a 90-day supply, for prescriptions
provided by the mail service pharmacy
program. There is no deductible under
either program.

(6) Cost share for outpatient services
in military treatment facilities.

(i) For dependents of active duty
members in all enrollment categories,
there is no charge for outpatient visits
provided in military medical treatment
facilities.

(ii) For retirees, their dependents, and
survivors in all enrollment categories,
there is no charge for outpatient visits
provided in military medical treatment
facilities.

(n) Additional health care
management requirements under
TRICARE prime. Prime has additional,
special health care management
requirements not applicable under
Extra, Standard or the CHAMPUS basic
program. Such requirements must be
approved by the Assistant Secretary of
Defense (Health Affairs). In TRICARE,
all care may be subject to review for
medical necessity and appropriateness
of level of care, regardless of whether
the care is provided in a military

medical treatment facility or in a
civilian setting. Adverse determinations
regarding care in military facilities will
be appealable in accordance with
established military medical department
procedures, and adverse determinations
regarding civilian care will be
appealable in accordance with §199.15.

(1) Primary care manager. All active
duty members and Prime enrollees will
be assigned or be allowed to select a
primary care manager pursuant to a
system established by the MTF
Commander or other authorized official.
The primary care manager may be an
individual physician, a group practice,
a clinic, a treatment site, or other
designation. The primary care manager
may be part of the MTF or the Prime
civilian provider network. The enrollees
will be given the opportunity to register
a preference for primary care manager
from a list of choices provided by the
MTF Commander. Preference requests
will be honored, subject to availability,
under the MTF beneficiary category
priority system and other operational
requirements established by the
commander (or other authorized
person).

(2) Restrictions on the use of
providers. The requirements of this
paragraph (n)(2) shall be applicable to
health care utilization under TRICARE
Prime, except in cases of emergency
care and under the point-of-service
option (see paragraph (n)(3) of this
section).

(i) Prime enrollees must obtain all
primary health care from the primary
care manager or from another provider
to which the enrollee is referred by the
primary care manager or an authorized
Health Care Finder.

(if) For any necessary specialty care
and all inpatient care, the primary care
manager or the Health Care Finder will
assist in making an appropriate referral.
All such nonemergency specialty care
and inpatient care must be
preauthorized by the primary care
manager or the Health Care Finder.

(iii) The following procedures will
apply to health care referrals and
preauthorizations in catchment areas
under TRICARE Prime:

(A) The first priority for referral for
specialty care or inpatient care will be
to the local MTF (or to any other MTF
in which catchment area the enrollee
resides).

(B) If the local MTF(s) are unavailable
for the services needed, but there is
another MTF at which the needed
services can be provided, the enrollee
may be required to obtain the services
at that MTF. However, this requirement
will only apply to the extent that the
enrollee was informed at the time of (or

prior to) enrollment that mandatory
referrals might be made to the MTF
involved for the service involved.

(C) If the needed services are available
within civilian preferred provider
network serving the area, the enrollee
may be required to obtain the services
from a provider within the network.
Subject to availability, the enrollee will
have the freedom to choose a provider
from among those in the network.

(D) If the needed services are not
available within the civilian preferred
provider network serving the area, the
enrollee may be required to obtain the
services from a designated civilian
provider outside the area. However, this
requirement will only apply to the
extent that the enrollee was informed at
the time of (or prior to) enrollment that
mandatory referrals might be made to
the provider involved for the service
involved (with the provider and service
either identified specifically or in
connection with some appropriate
classification).

(E) In cases in which the needed
health care services cannot be provided
pursuant to the procedures identified in
paragraphs (n)(2)(iii) (A) through (D) of
this section, the enrollee will receive
authorization to obtain services from a
CHAMPUS-authorized civilian
provider(s) of the enrollee’s choice not
affiliated with the civilian preferred
provider network.

(iv) When Prime is operating in
noncatchment areas, the requirements
in paragraphs (n)(2)(iii) (B) through (E)
of this section shall apply.

(v) Any health care services obtained
by a Prime enrollee, but not obtained in
accordance with the utilization
management rules and procedures of
Prime will not be paid for under Prime
rules, but may be covered by the point-
of-service option (see paragraph (n)(3) of
this section). However, Prime rules may
cover such services if the enrollee did
not know and could not reasonably have
been expected to know that the services
were not obtained in accordance with
the utilization management rules and
procedures of Prime.

(3) Point-of-service option. TRICARE
Prime enrollees retain the freedom to
obtain services from civilian providers
on a point-of-service basis. In such
cases, all requirements applicable to
standard CHAMPUS shall apply, except
that there shall be higher deductible and
cost sharing requirements (as set forth in
paragraphs (m)(2)(i) and (m)(2)(i) of this
section).

(o) TRICARE program enrollment
procedures. There are certain
requirements pertaining to procedures
for enrollment in Prime. (These
procedures do not apply to active duty
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members, whose enrollment is
mandatory.)

(1) Open Enrollment. Beneficiaries
will be offered the opportunity to enroll
in Prime on a continuing basis.

(2) Enrollment period. The Prime
enrollment period shall be 12 months.
Enrollees must remain in Prime for a 12
month period, at which time they may
disenroll. This requirement is subject to
exceptions for change of residence and
other changes announced at the time the
TRICARE program is implemented in a
particular area.

(3) Quarterly installment payments of
enrollment fee. The enrollment fee
required by §199.18(c) may be paid in
guarterly installments, each equal to
one-fourth of the total amount, plus an
additional maintenance fee of $5.00 per
installment. For any beneficiary paying
his or her enrollment fee in quarterly
installments, failure to make a required
installment payment on a timely basis
(including a grace period, as determined
by the Director, OCHAMPUS) will result
in termination of the beneficiary’s
enrollment in Prime and
disqualification from future enrollment
in Prime for a period of one year.

(4) Period revision. Periodically,
certain features, rules or procedures of
Prime, Extra and/or Standard may be
revised. If such revisions will have a
significant effect on participants’ costs
or access to care, beneficiaries will be
given the opportunity to change their
enrollment status coincident with the
revisions.

(5) Effects of failure to enroll.
Beneficiaries offered the opportunity to
enroll in Prime, who do not enroll, will
remain in Standard and will be eligible
to participate in Extra on a case-by-case
basis.

(p) Civilian preferred provider
networks. A major feature of the
TRICARE program is the civilian
preferred provider network.

(1) Status of network providers.
Providers in the preferred provider
network are not employees or agents of
the Department of Defense or the United
States Government. Rather, they are
independent contractors of the
government (or other independent
entities having business arrangements
with the government). Although
network providers must follow
numerous rules and procedures of the
TRICARE program, on matters of
professional judgment and professional
practice, the network provider is
independent and not operating under
the direction and control of the
Department of Defense. Each preferred
provider must have adequate
professional liability insurance, as
required by the Federal Acquisition

Regulation, and must agree to indemnify
the United States Government for any
liability that may be assessed against the
United States Government that is
attributable to any action or omission of
the provider.

(2) Utilization management policies.
Preferred providers are required to
follow the utilization management
policies and procedures of the TRICARE
program. These policies and procedures
are part of discretionary judgments by
the Department of Defense regarding the
methods of delivering and financing
health care services that will best
achieve health and economic policy
objectives.

(3) Quality assurance requirements. A
number of quality assurance
requirements and procedures are
applicable to preferred network
providers. These are for the purpose of
assuring that the health care services
paid for with government funds meet
the standards called for in the contract
or provider agreement.

(4) Provider qualifications. All
preferred providers must meet the
following qualifications:

(i) They must be CHAMPUS
authorized providers and CHAMPUS
participating providers.

(i) All physicians in the preferred
provider network must have staff
privileges in a hospital accredited by the
Joint Commission on Accreditation of
Health Care Organizations (JCAHO).
This requirement may be waived in any
case in which a physician’s practice
does not include the need for admitting
privileges in such a hospital, or in
locations where no JCAHO accredited
facility exists. However, in any case in
which the requirement is waived, the
physician must comply with alternative
qualification standards as are
established by the MTF Commander (or
other authorized official).

(iii) All preferred providers must
agree to follow all quality assurance,
utilization management, and patient
referral procedures established pursuant
to this section, to make available to
designated DoD utilization management
or quality monitoring contractors
medical records and other pertinent
records, and to authorize the release of
information to MTF Commanders
regarding such quality assurance and
utilization management activities.

(iv) All preferred network providers
must be Medicare participating
providers, unless this requirement is
waived based on extraordinary
circumstances. This requirement that a
provider be a Medicare participating
provider does not apply to providers not
eligible to be participating providers
under Medicare.

(v) The provider must be available to
Extra participants.

(vi) The provider must agree to accept
the same payment rates negotiated for
Prime enrollees for any person whose
care is reimbursable by the Department
of Defense, including, for example,
Extra participants, supplemental care
cases, and beneficiaries from outside the
area.

(vii) All preferred providers must
meet all other qualification
requirements, and agree to comply with
all other rules and procedures
established for the preferred provider
network.

(5) Access standards. Preferred
provider networks will have attributes
of size, composition, mix of providers
and geographical distribution so that the
networks, coupled with the MTF
capabilities, can adequately address the
health care needs of the enrollees.
Before offering enrollment in Prime to a
beneficiary group, the MTF Commander
(or other authorized person) will assure
that the capabilities of the MTF plus
preferred provider network will meet
the following access standards with
respect to the needs of the expected
number of enrollees from the
beneficiary group being offered
enrollment:

(i) Under normal circumstances,
enrollee travel time may not exceed 30
minutes from home to primary care
delivery site unless a longer time is
necessary because of the absence of
providers (including providers not part
of the network) in the area.

(ii) The wait time for an appointment
for a well-patient visit or a specialty
care referral shall not exceed four
weeks; for a routine visit, the wait time
for an appointment shall not exceed one
week; and for an urgent care visit the
wait time for an appointment shall
generally not exceed 24 hours.

(iii) Emergency services shall be
available and accessible to handle
emergencies (and urgent care visits if
not available from other primary care
providers pursuant to paragraph
(p)(5)(ii) of this section), within the
service area 24 hours a day, seven days
a week.

(iv) The network shall include a
sufficient number and mix of board
certified specialists to meet reasonably
the anticipated needs of enrollees.
Travel time for specialty care shall not
exceed one hour under normal
circumstances, unless a longer time is
necessary because of the absence of
providers (including providers not part
of the network) in the area. This
requirement does not apply under the
Specialized Treatment Services
Program.
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(v) Office waiting times in
nonemergency circumstances shall not
exceed 30 minutes, except when
emergency care is being provided to
patients, and the normal schedule is
disrupted.

(6) Special reimbursement methods
for network providers. The Director,
OCHAMPUS, may establish, for
preferred provider networks,
reimbursement rates and methods
different from those established
pursuant to 8 199.14. Such provisions
may be expressed in terms of percentage
discounts off CHAMPUS allowable
amounts, or in other terms. In
circumstances in which payments are
based on hospital-specific rates (or other
rates specific to particular institutional
providers), special reimbursement
methods may permit payments based on
discounts off national or regional
prevailing payment levels, even if
higher than particular institution-
specific payment rates.

(7) Methods for establishing preferred
provider networks. There are several
methods under which the MTF
Commander (or other authorized
official) may establish a preferred
provider network. These include the
following:

(i) There may be an acquisition under
the Federal Acquisition Regulation,
either conducted locally for that
catchment area, in a larger area in
concert with other MTF Commanders,
regionally as part of a CHAMPUS
acquisition, or on some other basis.

(ii) To the extent allowed by law,
there may be a modification by the
Director, OCHAMPUS, of an existing
CHAMPUS fiscal intermediary contract
to add TRICARE program functions to
the existing responsibilities of the fiscal
intermediary contractor.

(iii) The MTF Commander (or other
authorized official) may follow the *‘any
qualified provider” method set forth in
paragraph (q) of this section.

(iv) Any other method authorized by
law may be used.

(q) Preferred provider network
establishment under any qualified
provider method. The any qualified
provider method may be used to
establish a civilian preferred provider
network. Under this method, any
CHAMPUS-authorized provider within
the geographical area involved that
meets the qualification standards
established by the MTF Commander (or
other authorized official) may become a
part of the preferred provider network.
Such standards must be publicly
announced and uniformly applied. Also
under this method, any provider who
meets all applicable qualification
standards may not be excluded from the

preferred provider network.
Qualifications include:

(1) The provider must meet all
applicable requirements in paragraph
(p)(4) of this section.

(2) The provider must agree to follow
all quality assurance and utilization
management procedures established
pursuant to this section.

(3) The provider must be a
Participating Provider under CHAMPUS
for all claims.

(4) The provider must meet all other
qualification requirements, and agree to
all other rules and procedures, that are
established, publicly announced, and
uniformly applied by the commander
(or other authorized official).

(5) The provider must sign a preferred
provider network agreement covering all
applicable requirements. Such
agreements will be for a duration of one
year, are renewable, and may be
canceled by the provider or the MTF
Commander (or other authorized
official) upon appropriate notice to the
other party. The Director, OCHAMPUS
shall establish an agreement model or
other guidelines to promote uniformity
in the agreements.

(r) General fraud, abuse, and conflict
of interest requirements under TRICARE
program. All fraud, abuse, and conflict
of interest requirements for the basic
CHAMPUS program, as set forth in this
part 199 (see especially applicable
provisions of § 199.9) are applicable to
the TRICARE program. Some methods
and procedures for implementing and
enforcing these requirements may differ
from the methods and procedures
followed under the basic CHAMPUS
program in areas in which the TRICARE
program has not been implemented.

(s) Partial implementation. The
Assistant Secretary of Defense (Health
Affairs) may authorize the partial
implementation of the TRICARE
program. The following are examples of
partial implementation:

(1) The TRICARE Extra Plan and the
TRICARE Standard Plan may be offered
without the TRICARE Prime Plan.

(2) In remote sites, where complete
implementation of TRICARE is
impracticable, TRICARE Prime may be
offered to a limited group of
beneficiaries. In such cases, normal
requirements of TRICARE Prime which
the Assistant Secretary of Defense
(Health Affairs) determines are
impracticable may be waived.

(3) The TRICARE program may be
limited to particular services, such as
mental health services.

(t) Inclusion of Department of
Veterans Affairs Medical Centers in
TRICARE networks. TRICARE preferred
provider networks may include

Department of Veterans Affairs health
facilities pursuant to arrangements,
made with the approval of the Assistant
Secretary of Defense (Health Affairs),
between those centers and the Director,
OCHAMPUS, or designated TRICARE
contractor.

(u) Care provided outside the United
States to dependents of active duty
members. The Assistant Secretary of
Defense (Health Affairs) may, in
conjunction with implementation of the
TRICARE program, authorize a special
CHAMPUS program for dependents of
active duty members who accompany
the members in their assignments in
foreign countries. Under this special
program, a preferred provider network
will be established through contracts or
agreements with selected health care
providers. Under the network,
CHAMPUS covered services will be
provided to the covered dependents
with all CHAMPUS requirements for
deductibles and copayments waived.
The use of this authority by the
Assistant Secretary of Defense (Health
Affairs) for any particular geographical
area will be announced in the Federal
Register. The announcement will
include a description of the preferred
provider network program and other
pertinent information.

(v) Administrative procedures. The
Assistant Secretary of Defense (Health
Aff