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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

7 CFR Part 401
RIN 0563—-AB29

General Crop Insurance Regulations;
Florida Citrus Endorsement

AGENCY: Federal Crop Insurance
Corporation, Agriculture.
ACTION: Interim rule.

SUMMARY: The Federal Crop Insurance
Corporation (“‘FCIC’’) hereby amends
the Florida Citrus Endorsement that
supplements the General Crop
Insurance Policy. The intended effect of
this interim rule is to require that the
insured crop unit suffer at least a fifty
percent (50%) average percent of
damage before an indemnity would be
due for any catastrophic risk protection
policy.

DATES: This rule is effective on June 6,
1995. Written comments, data, and
opinions on this rule will be accepted
until close of business August 7, 1995
and will be considered when the rule is
to be made final.

ADDRESSES: Written comments, data,
and opinion on this interim rule should
be sent to Diana Moslak, Regulatory and
Procedural Development Staff, Federal
Crop Insurance Corporation, United
States Department of Agriculture
(USDA), Washington, DC 20250. Hand
or messenger delivery may be made to
Suite 500, 2101 L Street, NW.,
Washington, DC. Written comments will
be available for public inspection and
copying in the Office of the Manager,
2101 L Street, NW., 5th Floor,
Washington, DC, during regular
business hours, Monday through Friday.
FOR FURTHER INFORMATION CONTACT:
Diana Moslak, Federal Crop Insurance
Corporation, United States Department
of Agriculture, Washington, DC 20250.
Telephone (202) 254-8314.

SUPPLEMENTARY INFORMATION: This
action has been reviewed under United
States Department of Agriculture
(“USDA™) procedures established by
Executive Order 12866 and
Departmental Regulation 1512-1. This
action constitutes a review as to the
need, currency, clarity, and
effectiveness of these regulations under
those procedures. The sunset review
date established for these regulations is
May 1, 2000.

This rule has been determined to be
“not significant” for the purposes of
Executive Order 12866, and therefore,
has not been reviewed by the Office of
Management and Budget (“OMB”).

The information collection
requirements contained in these
regulations (7 CFR part 401) were
previously approved by OMB pursuant
to the Paperwork Reduction Act of 1980
(44 U.S.C. 883501, et seq.), under OMB
control numbers 0563-0001, 0563—0003,
0563-0009, 0563-0014, 0563-0029 and
0563-0036. The amendments set forth
in this rule do not revise the content or
alter the frequency of reporting for any
of the forms cleared under the above-
referenced dockets. Public reporting
burden for the collection of information
is estimated to range from 15 to 90
minutes per response, including the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information.

It has been determined under section
6(a) of Executive Order 12612,
Federalism, that this rule does not have
sufficient federalism implication to
warrant the preparation of a Federalism
Assessment. The policy and procedure
contained in this rule will not have a
substantial direct effect on states or their
political subdivisions, or on the
distribution of power and
responsibilities among the various
levels of government.

This regulation will not have a
significant impact on a substantial
number of small entities. This action
neither increases nor decreases the
paperwork burden on the insured
farmer and the reinsured company.
Therefore, this action is determined to
be exempt from the provisions of the
Regulatory Flexibility Act (5 U.S.C.
§605) and no Regulatory Flexibility
Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance Under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which require intergovernmental
consultation with state and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

The Office of the General Counsel has
determined that these regulations meet
the applicable standards provided in
subsection 2(a) and 2(b)(2) of Executive
Order 12778. The provisions of this rule
will preempt state and local laws to the
extent such state and local laws are
inconsistent herewith. The
administrative appeal provisions
located at 7 CFR part 400, subpart J or
as promulgated by the National Appeals
Division, whichever is applicable, must
be exhausted before any judicial action
may be brought regarding the provisions
of this regulation.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Background

This interim rule implements the
catastrophic risk protection plan of
insurance mandated by amendments to
the Federal Crop Insurance Act by the
Federal Crop Insurance Reform Act of
1994 into the Florida Citrus
endorsement.

List of Subjects in 7 CFR Part 401

Crop insurance, Florida Citrus
Endorsement.

Interim Rule

Pursuant to the authority contained in
the Federal Crop Insurance Act, as
amended (7 U.S.C. 1501 et seq.), the
Federal Crop Insurance Corporation
hereby amends the General Crop
Insurance Regulations (7 CFR part 401),
effective for the 1996 and succeeding
crop years, to read as follows:

PART 401—[AMENDED]
1. The authority citation for 7 CFR
part 401 is revised to read as follows:
Authority: 7 U.S.C. 1506(1).

2. Section 401.143 is amended by
revising subsection 9.a., paragraphs (2)
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and (3) and adding paragraph (4) to read
as follows:

§401.143 Florida citrus endorsement.
* * * * *

9. Claim for Indemnity

a. * X *

(1) * * *

(2) For limited and additional
coverages, by multiplying the result in
excess of 10 percent (e.g.,

45% — 10%=35% payable), times the
amount of insurance for the unit (the
amount of insurance for the unit is
determined by multiplying the insured
acreage on the unit times the applicable
amount of insurance per acre); or

(3) For catastrophic risk protection
coverage, the result in excess of 50
percent divided by 50 percent (e.g. if the
insured’s average percent of damage is
75%; the percentage of the guarantee
payable is 50 percent,

(75% — 50%)+50%); if the insured’s
average percent of damage is 60 percent,
the percentage of the guarantee payable
is 20 percent, (60% — 50%)+50%) times
the amount of insurance for the unit.
The amount of insurance for the unit is
determined by multiplying the insured
acreage on the unit times the applicable
amount of insurance per acre. For any
average percentage of damage less than
50%, the insured is not eligible for an
indemnity payment; and

(4) Multiplying the product obtained
in (2) above for limited and additional
coverage, or the product obtained in (3)
above for catastrophic risk protection,
by your share.

* * * * *

Done in Washington DC, on May 24, 1995.
Kenneth D. Ackerman,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 95-13747 Filed 6-5-95; 8:45 am]
BILLING CODE 3410-08-P

Agricultural Marketing Service

7 CFR Part 947
[Docket No. FV95-947-1IFR]

Oregon-California Potatoes; Expenses
and Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This interim final rule
authorizes expenditures and establishes
an assessment rate under Marketing
Order No. 947 for the 1995-96 fiscal
period. Authorization of this budget
enables the Oregon-California Potato

Committee (Committee) to incur
expenses that are reasonable and
necessary to administer the program.
Funds to administer this program are
derived from assessments on handlers.

DATES: Effective July 1, 1995, through
June 30, 1996. Comments received by
July 6, 1995, will be considered prior to
issuance of a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this interim final rule.
Comments must be sent in triplicate to
the Docket Clerk, Fruit and Vegetable
Division, AMS, USDA, P.O. Box 96456,
room 2523-S, Washington, DC 20090—
6456, FAX 202-720-5698. Comments
should reference the docket number and
the date and page number of this issue
of the Federal Register and will be
available for public inspection in the
Office of the Docket Clerk during regular
business hours.

FOR FURTHER INFORMATION CONTACT:
Martha Sue Clark, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2523-S, Washington,
DC 20090-6456, telephone 202—720-
9918, or Teresa L. Hutchinson,
Northwest Marketing Field Office, Fruit
and Vegetable Division, AMS, USDA,
Green-Wyatt Federal Building, room
369, 1220 Southwest Third Avenue,
Portland, OR 97204, telephone 503—
326-2724.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 114 and Order No. 947, both as
amended (7 CFR part 947), regulating
the handling of Irish potatoes grown in
Oregon-California. The marketing
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601-
674), hereinafter referred to as the Act.

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This interim final rule has been
reviewed under Executive Order 12778,
Civil Justice Reform. Under the
marketing order now in effect Oregon-
California potato handlers are subject to
assessments. Funds to administer the
Oregon-California potato order are
derived from such assessments. It is
intended that the assessment rate as
issued herein will be applicable to all
assessable potatoes during the 1995-96
fiscal period, which begins July 1, 1995,
and ends June 30, 1996. This interim
final rule will not preempt any State or
local laws, regulations, or policies,
unless they present an irreconcilable
conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 8c¢(15)(A) of the Act, any handler
subject to an order may file with the
Secretary a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction in
equity to review the Secretary’s ruling
on the petition, provided a bill in equity
is filed not later than 20 days after the
date of the entry of the ruling.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 550
producers of Oregon-California potatoes
under this marketing order, and
approximately 40 handlers. Small
agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.601) as
those having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $5,000,000. The
majority of Oregon-California potato
producers and handlers may be
classified as small entities.

The budget of expenses for the 1995—
96 fiscal period was prepared by the
Oregon-California Potato Committee, the
agency responsible for local
administration of the marketing order,
and submitted to the Department for
approval. The members of the
Committee are producers and handlers
of Oregon-California potatoes. They are
familiar with the Committee’s needs and
with the costs of goods and services in
their local area and are thus in a
position to formulate an appropriate
budget. The budget was formulated and
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discussed in a public meeting. Thus, all
directly affected persons have had an
opportunity to participate and provide
input.

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of Oregon-California
potatoes. Because that rate will be
applied to actual shipments, it must be
established at a rate that will provide
sufficient income to pay the
Committee’s expenses.

The Committee met on March 15,
1995, and unanimously recommended a
budget of $46,200, $1,100 more than last
season. Budget items for 1995-96 which
have increased compared to those
budgeted for 1994-95 (in parentheses)
are: Annual report, $1,500 ($1,400),
audit, $1,000 ($800), inspection fees,
$2,500 ($2,000), and miscellaneous,
$600 ($300). All other items are
budgeted at last year’s amounts.

The Committee also unanimously
recommended an assessment rate of
$0.006 per hundredweight, the same as
last season. This rate, when applied to
anticipated shipments of 7,920,000
hundredweight, will yield $47,520 in
assessment income, which will be
adequate to cover budgeted expenses.
Funds in the reserve on June 30, 1995,
estimated at $27,000, will be within the
maximum permitted by the order of one
fiscal period’s expenses.

While this action will impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on all handlers. Some of the additional
costs may be passed on to producers.
However, these costs will be offset by
the benefits derived by the operation of
the marketing order. Therefore, the
Administrator of the AMS has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

After consideration of all relevant
matter presented, including the
information and recommendations
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect and that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register
because: (1) The Committee needs to
have sufficient funds to pay its expenses
which are incurred on a continuous
basis; (2) the fiscal period begins on July

1, 1995, and the marketing order
requires that the rate of assessment for
the fiscal period apply to all assessable
potatoes handled during the fiscal
period; (3) handlers are aware of this
action which was unanimously
recommended by the Committee at a
public meeting and is similar to other
budget actions issued in past years; and
(4) this interim final rule provides a 30-
day comment period, and all comments
timely received will be considered prior
to finalization of this action.

List of Subjects in 7 CFR Part 947

Marketing agreements, Potatoes,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 947 is amended as
follows:

PART 947—IRISH POTATOES GROWN
IN MODOC AND SISKIYOU COUNTIES,
CALIFORNIA, AND IN ALL COUNTIES
IN OREGON, EXCEPT MALHEUR
COUNTY

1. The authority citation for 7 CFR
part 947 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. A new 8947.246 is added to read
as follows:

Note: This section will not appear in the
Code of Federal Regulations.

§947.246 Expenses and assessment rate.

Expenses of $46,200 by the Oregon-
California Potato Committee are
authorized, and an assessment rate of
$0.006 per hundredweight of assessable
potatoes is established for the fiscal
period ending June 30, 1996.
Unexpended funds may be carried over
as a reserve.

Dated: May 31, 1995.
Sharon Bomer Lauritsen,
Deputy Director, Fruit and Vegetable Division.
[FR Doc. 95-13792 Filed 6-5-95; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF JUSTICE
Immigration and Naturalization Service
8 CFR Part 204

[INS No. 1436-94]

RIN 1115-AC71

Immigrant Petitions; Religious
Workers

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Final rule.

SUMMARY: This rule amends the
Immigration and Naturalization Service
(Service) regulations by providing that
all persons, other than ministers,
immigrating to the United States as
religious workers must immigrate or
adjust status to permanent residence
before October 1, 1997. This rule
implements section 101(a)(27)(C)(ii) of
the Immigration and Nationality Act
(Act) which provides that religious
workers who have 2 years of
membership and experience in a
religious occupation or vocation qualify
as special immigrant religious workers.
By statute, this immigrant category for
religious workers expires on October 1,
1997. This rule codifies, in regulatory
form, the October 1, 1997, statutory
deadline.

EFFECTIVE DATE: June 6, 1995.

FOR FURTHER INFORMATION CONTACT:
Michael W. Straus, Senior
Adjudications Officer, Adjudications
Division, Immigration and
Naturalization Service, 425 | Street,
NW., Room 3214, Washington, DC
20536, telephone (202) 514-3228.
SUPPLEMENTARY INFORMATION: Section
151(a) of the Immigration Act of 1990
(IMMACT), Public Law 101-649, dated
November 29, 1990, created a new
special immigrant category for religious
workers and ministers by amending
section 101(a)(27)(C) of the Act. In order
to qualify as a minister, the applicant
must be an ordained minister of a
religious denomination and have carried
on the vocation of minister during the
2 years immediately preceding the
application for admission. Section
101(a)(27)(C) of the Act also provided
special immigrant status for persons,
other than ministers, who will work in
a religious occupation or vocation for a
religious organization in a professional
or other capacity. Unlike the provision
for ministers, which does not contain a
sunset provision, section
101(a)(27)(C)(ii) (11) and (111) of the Act,
as enacted by section 151(a) of
IMMACT, provided that the other two
types of religious workers must “‘seek to
enter the United States * * * before
October 1, 1994.” In October of 1994,
the Immigration and Nationality
Technical Corrections Act (INTCA),
Pub. L. 103-416, extended the sunset
date to October 1, 1997.

As originally promulgated, the
regulations implementing IMMACT
provided that petitions for professional
religious workers and other religious
workers must be filed on or before
September 30, 1994. See 56 FR 60897—
60913, dated November 29, 1991. The
statute, however, requires that
immigrant religious workers (with the
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exception of ministers) actually enter
the United States before October 1, 1994
(now October 1, 1997). In other words,
in order to immigrate under the special
immigrant religious worker category,
aliens who are not ministers must have
a petition approved on their behalf and
either enter the United States as an
immigrant or adjust their status to
permanent residence before October 1,
1997.

For the sake of clarification, the
Service published an interim regulation
in the Federal Register which amended
8 CFR 204.5(m)(1) to provide
specifically that aliens must obtain
permanent resident status through
immigration or adjustment of status on
or before September 30, 1994, to qualify
under the special immigrant religious
worker category. See 59 FR 27228-29,
dated May 26, 1994. The public was
provided with a 30-day period, ending
on June 27, 1994, to comment on the
interim regulation. The Service received
one comment.

Discussion of the Comment

The commenter stated that the Service
misinterpreted the term “‘seek to enter
the United States before October 1,
1994” in section 101(a)(27)(C)(ii) (I1)
and (I11) of the Act. The commenter
contended that the term ‘““seek to enter”
means that the religious worker initiate
the immigration process before October
1, 1994. The comment urged the Service
to allow special immigrant religious
workers to meet the cut-off date by filing
a petition before October 1, 1994. In the
alternative, the commenter stated that
the October 1, 1994, cut-off date could
be met by applying for an immigrant
visa at a U.S. consulate or by applying
for adjustment of status under section
245 of the Act before October 1, 1994.

The Service disagrees with the
commenter’s interpretation of the
statutory language. The language of
section 101(a)(27)(C)(ii) of the Act
requires that a qualifying religious
worker seek to enter the United States
before October 1, 1997. Section
101(a)(13) of the Act provides that an
*“‘entry’ means any coming of an alien
into the United States.” Reading section
101(a)(27)(C)(ii) of the Act in
conjunction with section 101(a)(13) of
the Act, it is clear that not only must the
religious worker apply for admission to
the United States as an immigrant before
October 1, 1997, but he or she must
actually seek to ““‘come into,” i.e., arrive
in the United States with an immigrant
visa before October 1, 1997.

As stated in the preamble to the
interim rule, a petition must be filed
with the Service to establish the alien’s
eligibility for special immigrant status

as a religious worker. See section
204(a)(1)(E) of the Act. At this initial
step, an alien is merely seeking to be
found classifiable under section
203(b)(4) of the Act. After the Service
approves a petition, the next step in this
process is an application for an
immigrant visa at a U.S. consulate. See
section 222 of the Act. After the
consulate issues an immigrant visa, the
alien must present himself or herself at
a Port-of-Entry and apply to enter the
United States. See section 221(e) of the
Act. It is only at this step in the process
that the alien is deemed to be seeking
to enter the United States as a special
immigrant. Further, it is only when the
alien is actually admitted to the United
States that he or she affects an “entry.”
The term “‘seek to enter before October
1, 1997, therefore, refers only to an
alien who is applying for admission to
the United States as an immigrant before
that date.

This reading of section 101(a)(27)(C)
of the Act is consistent with the
statutory scheme of the Act. Congress,
by using the language ‘‘seek to enter
before October 1, 1997, evidenced its
intent to establish the cut-off date as the
time the alien actually enters the United
States as an immigrant. Had Congress
intended to set the cut-off date as the
date a petition was filed with the
Service on behalf of the alien religious
worker or the date the alien applied for
adjustment of status, it would have
specifically provided so. Throughout
the Act, Congress has enacted
provisions using cut-off dates based on
the time of application for permanent
residence rather than entry. For
example, the special immigrant category
for certain employees of international
organizations and their families requires
applicants to apply for an immigrant
visa or adjustment of status before a
certain date. See section 101(a)(27)(l) of
the Act. In addition, the Chinese
Student Protection Act of 1992, Pub. L.
102-404, provides that a qualified alien
must apply for adjustment of status
during a 1-year application period,
beginning July 1, 1993. See also section
2(d) of the Immigration Nursing Relief
Act of 1989, Pub. L. 101-238.

This interpretation, and consequently
the interim rule, is consistent with the
Department of State regulation which
provides that an immigrant visa issued
on behalf of a special immigrant
religious worker, other than a minister,
shall be valid no later than September
30, 1994. See 22 CFR 42.32(d)(1)(ii). The
Service notes that, although the
Department of State’s regulation
erroneously makes reference to a
“religious worker” as defined in 8 CFR
204.5(1), rather than 8 CFR 204.5(m), it

is clear that this provision can only refer
to an alien described in section
101(a)(27)(C) of the Act, other than a
minister of religion.

Since the sole amendment to section
101(a)(27)(C)(ii) of the Act made by the
INTCA was the extension of the sunset
date to October 1, 1997, the final
regulation will provide that religious
workers, other than ministers, must
obtain permanent resident status
through immigration or adjustment of
status before October 1, 1997, in order
to immigrate as special immigrant
religious workers.

Regulatory Flexibility Act

The Commissioner of the Immigration
and Naturalization Service, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation, and by
approving it, certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities. This rule merely clarifies a
statutory deadline for a limited humber
of aliens to become special immigrant
religious workers.

Executive Order 12866

This rule is not considered by the
Department of Justice, Immigration and
Naturalization Service to be a
“significant regulatory action’ under
Executive Order 12866, section 3(f),
Regulatory Planning and Review, and
the Office of Management and Budget
has waived its review process under
section 6(a)(3)(A).

Executive Order 12612

The regulation will not have
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Executive Order 12606

The Commissioner of the Immigration
and Naturalization Service certifies that
she has addressed this rule in light of
the criteria in Executive Order 12606
and has determined that it will have no
effect on family well-being.

List of Subjects in 8 CFR Part 204

Administrative practice and
procedure, Aliens, Employment,
Immigration, Petitions.

Accordingly, the interim rule
amending 8 CFR part 204 which was
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published at 59 FR 27228-27229 on
May 26, 1994, is adopted as a final rule
with the following change:

PART 204—IMMIGRANT PETITIONS

1. The authority citation for part 204
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1151, 1153,
1154, 1182, 11864, 1255; 8 CFR part 2.

§204.5 [Amended]

2.In §204.5, paragraph (m)(1) is
amended in the last sentence by revising
the entry for the year “1994” to read:
+1997”.

Dated: May 8, 1995.
Doris Meissner,

Commissioner, Immigration and
Naturalization Service.

[FR Doc. 95-13805 Filed 6-5-95; 8:45 am]
BILLING CODE 4410-10-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Parts 121, 125, 127, 129, and
135

[Docket No. 18510; SFAR No. 38-11]

RIN 2120-AF73

Special Federal Aviation Regulation

No. 38-2; Certification and Operating
Requirements

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment establishes a
new termination date for Special
Federal Aviation Regulation [SFAR] No.
38-2, which contains the certification
and operating requirements for persons
transporting passengers or cargo for
compensation or hire. The current
termination date for SFAR 38-2 is June
1, 1995. Because the FAA has not
completed a rulemaking process to
consolidate and codify the certification
and operations specifications
requirements, an extension of the
termination date is necessary. If this
rulemaking process is completed before
the new termination date of June 1,
1996, the FAA intends to rescind SFAR
38-2 as part of that rulemaking.
DATES: Effective June 1, 1995, SFAR 38—
2 terminates June 1, 1996.

Comments must be received on or
before August 1, 1995.
ADDRESSES: Send comments on the rule
in triplicate to: Federal Aviation
Administration, Office of the Chief
Counsel, Attn: Rules Docket (AGC-10),

Docket No. 18510, 800 Independence
Avenue, SW., Washington, DC 20591, or
deliver comments in triplicate to:
Federal Aviation Administration, Rules
Docket, Room 916, 800 Independence
Avenue, SW., Washington, DC.
Comments may be examined in the Rule
Dockets weekdays, except Federal
holidays, between 8:30 a.m. and 5 p.m.
FOR FURTHER INFORMATION CONTACT:

Mr. Gary Davis, Project Development
Branch, AFS-24, Air Transportation
Division, Flight Standards Service,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; Telephone (202)
267-8096.

SUPPLEMENTARY INFORMATION:

Background

On December 12, 1978, the FAA
issued SFAR 38 [43 FR 58366;
December 14, 1978] as a consequence of
the Airline Deregulation Act of 1978
(ADA or Act) (Pub. L. 95-504, 92 Stat.
1705). That act expresses the
Congressional intent that the Federal
Government diminish its involvement
in regulating the economic aspects of
the airline industry. To accomplish this,
Congress directed that the Civil
Aeronautics Board (CAB) be abolished
on December 31, 1984, and that certain
of its functions cease before that date.
Anticipating its sunset, the CAB itself
curtailed or suspended much of its
regulatory activity during the period
1979-1984. By January 1, 1985, the
remaining CAB functions were
transferred to the Department of
Transportation (DOT).

Because some aspects of FAA safety
regulations relied upon CAB definitions
and authority, the FAA found it
necessary in 1978 to adopt an interim
measure to provide for an orderly
transition to the change in economic
regulatory activities. This action was
consistent with the Congressional
directive contained in Section 107(a) of
the Act that the deregulation of airline
economics result in no diminution of
the high standard of safety in air
transportation that existed when the
ADA was enacted. SFAR 38 [43 FR
58366; December 14, 1978] set forth
FAA certification and operating
requirements applicable to all “air
commerce’ and “‘air transportation”
operations for ‘‘compensation or hire.”
(SFAR 38 did not address Part 133
External Load Operations, Part 137
Agriculture Aircraft Operations, or Part
91 training and other special purpose
operations.)

On December 27, 1984, the FAA
issued SFAR 38-1 [50 FR 450; January
4, 1985], which merely extended the

termination date of SFAR 38 and
allowed the FAA time to propose and
receive comments on revising SFAR 38.

On May 28, 1985, the FAA issued
SFAR 38-2 [50 FR 23941, June 7, 1985],
which updated SFAR 38 in light of
changes since 1978 and clarified
provisions stating which FAA
regulations apply to each operator
(including air carriers) and each type of
operation. This action was necessary
because of the changes in the air
transportation industry brought about
by economic deregulation. Before
deregulation, economic certificates were
rigidly compartmentalized, and each air
carrier typically was authorized to
conduct only one type of operation
(domestic, flag, or charter (e.g.,
supplemental)). The safety certificate
issued to the air carrier by the FAA
paralleled the authorization granted in
the air carrier’s economic certificate.
Economic deregulation broke down the
barriers between the various types of
operations. The economic authority
granted an air carrier by the DOT is no
longer indicative of the safety
regulations applicable to the type of
operation authorized by the FAA. Thus,
it was necessary for the FAA to establish
guidelines to determine what safety
standards were applicable to an
operator’s particular operation.

Since that time, the FAA has
proposed rulemaking to codify the
certification and operations
specifications requirements currently
found in SFAR 38-2 into a new part 119
[Notice No. 88-16] [53 FR 39852;
October 12, 1988].

On April 11, 1990, the FAA reopened
the comment period for Notice No. 88—
16 [55 FR 14404; April 17, 1990] for
comments on the definition of
“scheduled operation” and the
notification requirement for changes to
operations specifications for a period of
30 days. The reopened comment period
closed May 17, 1990. Based on the
complexity of comments received, the
FAA subsequently published an SNPRM
onJune 8, 1993 [58 FR 32248]; the
comment period closed July 23, 1993.

Recently the FAA issued a notice
proposing that many part 121
requirements should be imposed on
certain part 135 operators [60 FR 16230;
March 29, 1995]. If that proposal is
adopted, the rules specifying the
applicability of parts 121, 125, and 135
would be codified in a new part 119. In
that same NPRM, the FAA proposed to
rescind SFAR 38-2 if a final rule
affecting commuter operators and
establishing a new part 119 is issued.
However, in the meantime, SFAR 38-2
contains the current requirements for
certification and operations
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specifications. Thus, the FAA finds it
necessary to extend the SFAR until June
1, 1996.

Good Cause Justification for Immediate
Adoption

The reasons which justify the
adoption, and the subsequent revision,
of SFAR 38 still exist. Therefore, it is in
the public interest to establish a new
termination date for SFAR 38-2 of June
1, 1996. If the FAA publishes a final
rule adopting a new part 119 into the
Federal Aviation Regulations before the
termination date, that rulemaking will
rescind SFAR 38-2. This action is
necessary to permit continued
operations under SFAR 38-2 and to
avoid confusion in the administration of
FAA regulations regarding operating
certificates and operating requirements.

For this reason, and because this
amendment continues in effect the
provisions of a currently effective SFAR
and imposes no additional burden on
any person, | find that notice and public
procedures are unnecessary,
impracticable, and contrary to the
public interest, and that the amendment
should be made effective in less than 30
days after publication. However,
interested persons are invited to submit
such comments as they desire regarding
this amendment. Communications
should identify the docket number and
be submitted in duplicate to the address
above. All communications received on
or before the close of the comment
period will be considered by the
Administrator, and this amendment
may be changed in light of the
comments received. All comments will
be available, both before and after the
closing date for comments, in the rules
docket for examination by interested
parties.

Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(RFA) was enacted to ensure that small
entities are not unnecessarily and
disproportionately burdened by
Government regulations. The RFA
requires agencies to review rules which
may have “a significant economic
impact on a substantial number of small
entities.”

This rule will not impose any
additional incremental costs over those
that would have been incurred when
SFAR 38-2 was first issued. Therefore,

I certify that the amendment will not
have a significant economic impact on
a substantial number of small entities.

International Trade Impact Analysis

The FAA finds this amendment will
have no impact on international trade.

Paperwork Reduction Act

Information collection requirements
in this SFAR have previously been
approved by the Office of Management
and Budget (OMB) under the provisions
of the Paperwork Reduction Act of 1980
(Pub. L. 96-511) and have been assigned
OMB Control Number 2120-0008.

Federalism Implications

The amendment herein would not
have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this amendment
would not have sufficient federalism
applications to warrant the preparation
of a Federalism Assessment.

Conclusion

The FAA has determined that this
document involves an amendment that
imposes no additional burden on any
person. Accordingly, it has been
determined that this action is not
significant under Executive Order
12866; it is not significant under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and the
anticipated impact is so minimal that a
full regulatory evaluation is not
required.

List of Subjects
14 CFR Part 121

Air carrier, Aircraft, Airmen, Air
transportation, Aviation safety.

14 CFR Part 125

Aircraft, Airmen, Airports, Airspace,
Air traffic control, Air transportation,
Chemicals, Children, Drugs, Flammable
materials, Handicapped, Hazardous
materials, Infants, Smoking.

14 CFR Part 127

Air carriers, Aircraft, Airmen,
Airworthiness.

14 CFR Part 129

Air carriers, Aircraft, Airmen, Air
transportation, Aviation safety, Safety.

14 CFR Part 135

Air carriers, Aircraft, Airmen, Air
taxis, Air transportation, Airworthiness,
Aviation safety, Safety.

Adoption of the Amendment

In consideration of the foregoing
SFAR 38-2 (14 CFR parts 121, 125, 127,
129, and 135) of the Federal Aviation
Regulations is amended as follows:

PART 121—[AMENDED]

1. The authority citation for part 121
is revised to read as follows:

Authority: 49 U.S.C. 106(g), 40101, 40105,
40113, 4470144702, and 44704—-44705.

PART 125—[AMENDED]

2. The authority citation for part 125
is revised to read as follows:

Authority: 49 U.S.C. 106(g), 1153, 40101,

40105, 44113, 4470144705, 44707-44714,
44716-44717, and 44722.

PART 127—[AMENDED]

3. The authority citation for part 127
is revised to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701~
44705, 44710-44711, and 44713.

PART 129—[AMENDED]

4. The authority citation for part 129
is revised to read as follows:

Authority: 49 U.S.C. 106(g), 1511-1522,
40101, 4010340105, 40113, 40119, 44701,
44901-44904, 44906, 44912, 44914, 44935—
44939, and 48107.

PART 135—[AMENDED]

5. The authority citation for part 135
is revised to read as follows:

Authority: 49 U.S.C. 106(g), 1153, 40101,
40105, 44113, 44701-44705, 44707-44717,
44722, and 45303.

6. Special Federal Aviation
Regulation No. 38-2 is amended by
removing the words “June 1, 1995 in
the last paragraph, and by adding in
their place the words ‘“June 1, 1996.”

Issued in Washington, DC, on May 31,
1995.

David R. Hinson,

Administrator.

[FR Doc. 95-13708 Filed 5-31-95; 4:05 pm]
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Parts 510 and 522

Animal Drugs, Feeds, and Related
Products; Oxytetracycline Injection

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a hybrid new animal drug
application (NADA) filed by Cross
Vetpharm Group Ltd. The NADA
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provides for the use of oxytetracycline
injection in cattle and swine for the
treatment of diseases caused by
oxytetracycline susceptible organisms.
EFFECTIVE DATE: June 6, 1995.

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center for Veterinary
Medicine (HFV-135), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-594-1643.

SUPPLEMENTARY INFORMATION: Cross
Vetpharm Group Ltd., Broomhill Rd.,
Tallaght, Dublin 24, Ireland, has filed
ANADA 200-117 (hybrid application)
which provides for use of
oxytetracycline injection as follows: (1)
Intramuscular or intravenous use in beef
and nonlactating dairy cattle for the
treatment of pneumonia and shipping
fever associated with Pasteurella spp.
and Hemophilus spp.; infectious bovine
keratoconjunctivitis (pinkeye) caused by
Moraxella bovis; foot rot and diphtheria
caused by Fusobacterium necrophorum;
bacterial enteritis (scours) caused by
Escherichia coli; wooden tongue caused
by Actinobacillus lignieresi;
leptospirosis caused by Leptospira
pomona; and wound infections and
acute metritis caused by strains of
staphylococci and streptococci
organisms sensitive to oxytetracycline;
(2) intramuscular use in swine for
treatment of bacterial enteritis (scours,
colibacillosis) caused by E. coli;
pneumonia caused by P. multocida; and
leptospirosis caused by L. pomona; and
(3) intramuscular use in sows for control
of infectious enteritis (baby pig scours,
colibacillosis) in suckling pigs caused
by E. coli.

The data submitted in support of this
hybrid NADA satisfy the requirements
of section 512(b)(1) and (b)(2) of the
Federal Food, Drug, and Cosmetic Act
(the act) (21 U.S.C. 360b(b)(1) and (b)(2))
and 21 CFR part 514 of the regulations.
The hybrid NADA has been defined in
the Center’s Seventh Generic Animal
Drug Policy Letter, dated March 20,
1991. The hybrid application relies on
the approval of a listed (pioneer) animal
drug and contains additional data
needed to support the change in the
generic product. The hybrid applicant is
thus relying on the approval of the
listed animal drug to the extent that
such reliance is allowed under section
512(n) of the act, to establish the safety
and effectiveness of the active
ingredient. An application that relies in
part on the approval of a listed animal
drug is, for this purpose, considered an
application described in section
512(b)(2).

Cross Vetpharm Group Ltd.’s ANADA
200-117 for oxytetracycline injection
(Oxy-Shot™ LA) is approved as a

generic copy of Pfizer's NADA 113-232
for oxytetracycline injection
(Liquamycind LA-200). The ANADA is
approved as of April 13, 1995, and the
regulations are amended in 21 CFR
522.1660(b) and (c)(2)(iii) to reflect the
approval. The basis for approval is
discussed in the freedom of information
summary.

Additionally, the regulations are
amended in 21 CFR 510.600(c) to add
Cross Vetpharm Group Ltd. to the list of
sponsors of approved applications.

In accordance with the freedom of
information provisions of part 20 (21
CFR part 20) and §514.11(e)(2)(ii) (21
CFR 514.11(e)(2)(ii)), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, rm. 1-23, 12420
Parklawn Dr., Rockville, MD 20857,
between 9 a.m. and 4 p.m., Monday
through Friday.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

Because this hybrid NADA is
reviewed in part as an application under
section 512(b)(1) of the act, the hybrid
application is eligible for 3 years of
exclusivity under section
512(c)(2)(F)(iii) of the act. Under section
512(c)(2)(F)(iii) of the act, this approval
for food-producing animals qualifies for
3 years of marketing exclusivity
beginning on April 13, 1995, because
the supplemental application contains
reports of new clinical or field
investigations (other than
bioequivalence or residue studies)
essential to the approval of the
application and conducted or sponsored
by the applicant.

Under the center’s supplemental
approval policy (21 CFR
514.106(b)(2)(ii)), this is a Category Il
change. The approval of this change is
not expected to have any adverse effect
on the safety or effectiveness of this new
animal drug.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,

Reporting and recordkeeping
requirements.

21 CFR Part 522

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 510 and 522 are amended as
follows:

PART 510—NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: Secs. 201, 301, 501, 502, 503,
512, 701, 721 of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379¢).

2. Section 510.600 is amended in the
table in paragraph (c)(1) by
alphabetically adding a new entry for
“Cross Vetpharm Group Ltd.” and in the
table in paragraph (c)(2) by numerically
adding a new entry for “061623” to read
as follows:

§510.600 Names, addresses, and drug
labeler codes of sponsors of approved

applications.
* * * * *
C * * *
(l) * k* X
. Drug la-
Firm name and address beler code
* * * * *
Cross Vetpharm Group Ltd.,, 061623
Broomhill Rd., Tallaght, Dublin
24, Ireland.
* * * * *
(2) * % %

Firm name and ad-

Drug labeler code dress

* * * * *

061623 Cross Vetpharm
Group Ltd.,
Broomhill Rd.,
Tallaght, Dublin 24,
Ireland.

* * * * *

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

3. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: Sec. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

§522.1660 [Amended]

4. Section 522.1660 Oxytetracycline
injection is amended in paragraph (b) by
removing the phrase 000010, 000069,
and 059130” and adding in its place
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000010, 000069, 059130, and 061623,
and in paragraph (c)(2)(iii) by revising
the last sentence to read ‘““‘Discontinue
treatment at least 42 days prior to
slaughter when provided by 000010 and
28 days prior to slaughter when
provided by 000069, 059130, or
061623.”

Dated: May 26, 1995.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 95-13707 Filed 6-5-95; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 886
RIN 1029-AB72

Abandoned Mine Reclamation Grant
Procedures

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; correction.

SUMMARY: This document contains
corrections to the final regulations
which were published Wednesday,
February 22, 1995, (60 FR 9974). The
regulations related to State grant
closeout reports.

EFFECTIVE DATE: June 6, 1995.

FOR FURTHER INFORMATION CONTACT:
Norman J. Hess, Office of Surface
Mining Reclamation and Enforcement,
U.S. Department of the Interior, 1951
Constitution Avenue NW., Washington,
DC 20240; Telephone: 202—-208-2949.
SUPPLEMENTARY INFORMATION: Both the
preamble to the proposed rule
published on November 8, 1993 (58 FR
59334), and the preamble to the final
rule advised that a revised paragraph
886.23(b) would be added to §886.23
which would require, at the completion
of a grant, agency submission of
closeout reports as specified by OSM.
Specifically, paragraph 886.23(b)
required submission of Form OSM-76
upon project completion. This
submission was deemed necessary to
comply with the requirement in section
403(c) of the Surface Mining Control
and Reclamation Act of 1977, Public
Law 95-87, as amended, that on a
regular basis OSM note on its inventory
those projects completed under Title IV.
However, paragraph 886.23(b) of the
final rule language was inadvertently
published without the reference to
“‘upon project completion.” The
purpose of this document is to reiterate

the intent of the regulation which is that
Form OSM-76 and any other closeout
reports be filed upon project
completion, and to correct paragraph
886.23(b) to include the phrase “upon
project completion.”

Accordingly, the publication on
February 22, 1995, of the final
regulations which were the subject of
FR Doc. 95-4259, is corrected as
follows:

§886.23 [Corrected]

Paragraph 1. On page 9983, in the
first column, in § 886.23, paragraph (b),
line one, the words ““At the completion
of each grant” is corrected to read
“Upon project completion.”

Dated: May 30, 1995.

Bob Armstrong,

Assistant Secretary, Land and Minerals
Management.

[FR Doc. 95-13772 Filed 6-5-95; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100

[CGD09-93-009]

RIN 2115-AE46

Special Local Regulations; Macomb

Daily Offshore Classic, Lake St. Clair,
St. Clair Shores, Ml

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing Special Local Regulations
for the offshore power boat race,
Macomb Daily Offshore Classic
(formerly Quake On The Lake). This
event will be held on Lake St. Clair, St.
Clair Shores, MI, Saturday, May 20,
1995, and thereafter annually on the
third weekend in May on Lake St. Clair
between Masonic Boulevard and Point
Huron. This event will have an
estimated 30 high performance power
boats racing a closed course race on
Lake St. Clair which could pose hazards
to navigation in the area. Special Local
Regulations which would restrict vessel
traffic in the area are necessary to
ensure the safety of life, limb and
property on portions of Lake St. Clair
during this event.

EFFECTIVE DATE: July 6, 1995.

FOR FURTHER INFORMATION CONTACT:

Marine Science Technician Second
Class Jeffrey M. Yunker, Ninth Coast
Guard District, Aids to Navigation and
Waterways Management Branch, Room

2083, 1240 East Ninth Street, Cleveland,
Ohio, 44199-2060, (216) 522-3990.

SUPPLEMENTARY INFORMATION:

Drafting Information

The drafters of this notice are
Lieutenant Junior Grade Byron D.
Willeford, Project Officer, Ninth Coast
Guard District, Aids to Navigation and
Waterways Management Branch, and
Lieutenant Karen E. Lloyd, Project
Attorney, Ninth Coast Guard District
Legal Office.

Regulatory History

On June 3, 1993, the Coast Guard
published a notice of proposed
rulemaking entitled Special Local
Regulations, Quake on the Lake, Lake
St. Clair, St. Clair Shores, Ml in the
Federal Register (58 FR 31488). The
deadline for the submission of
comments was July 19, 1993. The Coast
Guard received no letters commenting
on the proposal. A public hearing was
not requested and one was not held. The
Commander, Ninth Coast Guard District
has decided to publish the final rule as
proposed.

Background and Purpose

On April 4, 1995, the Lake St. Clair
Offshore Racing Association submitted
an Application for Approval of Marine
Event for the Macomb Daily Offshore
Classic. The sponsor held this event on
August 8, 1993, as the “‘Quake on the
Lake”. A Notice of Proposed
Rulemaking was published for this
event and no comments were received.
The only changes to this event are the
name and date it is being held.

Federalism Implications

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the rulemaking does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Environment

The Coast Guard is conducting an
environmental analysis for this event
pursuant to section 2.B.2.c of Coast
Guard Commandant Instruction
M16475.1B, and the Coast Guard Notice
of final agency procedures and policy
for categorical exclusions found at (59
FR 38654; July 29, 1994).

Economic Assessment and Certification

This regulation is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
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by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979). The Coast Guard
expects the economic impact of this
regulation to be so minimal that a full
Regulatory Evaluation under paragraph
10e of the regulatory policies and
procedures of the DOT is unnecessary.

Collection of Information

This regulation will impose no
collection of information requirements
under the Paperwork Reduction Act, 44
U.S.C. 3501 et seq.

List of Subjects in 33 CFR Part 100
Marine safety, Navigation (water),

Reporting and recordkeeping

requirements, Waterways.

Final Regulation

For the reasons set out in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—[AMENDED]

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; 49 CFR 1.46 and
33 CFR 100.35.

2. In part 100, a new §100.902 is
added to read as follows:

§100.902 Macomb Daily Offshore Classic,
Lake St. Clair, St. Clair Shores, MI.

(a) Race course.

Location: That portion of Lake St.
Clair enclosed by:

Latitude Longitude

42° 34.2'N 082° 48.3'W, to

42° 33.8'N 082° 47.5'W, to

42° 31.2'N 082° 49.7'W, to

42° 31.5'N 082° 50.5'W, thence to
42° 34.2'N 082° 48.3'W.

Datum: NAD 1983.

(b) No entry zone.

Location: That portion of Lake St.
Clair, on the outside of the race course
area from Point Huron southwest to:

Latitude Longitude
42° 32.9'N 082° 47.8'W, thence to
42° 33.9'N 082° 50.3'W, thence

northeast along the
shoreline to Point
Huron.

Datum: NAD 1983.

(c) Regulation: No vessel may enter
the ““No Entry Zone” or “‘Race Course”
without prior approval of the Coast
Guard Patrol Commander. The “No
Entry Zone” will include all of the
L’anse Creuse Bay area.

(d) Caution area—(1) Location: That
portion of Lake St. Clair, on the outside
of the race course area from a west-
northwest line between:

Latitude Longitude

42° 32.9'N 082° 47.8'W, and

42° 33.9'N 082° 50.3'W, southwest
along the shoreline to:

42° 31.5'N 082° 52.3'W, thence to

42° 30.5'N 082° 49.6'W, thence to

42° 32.9'N 082° 47.8'W.

Datum: NAD 1983.

(2) Regulation: All vessels transiting
the ““Caution Area’ will be operated at
bare steerageway, keeping the vessel’s
wake at a minimum, and exercise a high
degree of caution.

(e) Vessel spectator areas: Two Vessel
Spectator Areas will be established by
the Coast Guard Patrol Commander, on
the east and west side of the race course.

(1) Location: That portion of Lake St.
Clair, rectangular in shape, enclosed by:

Western Spectator Area:

Latitude Longitude
42° 33.6'N 082° 49.5'W, to
42° 33.4'N 082° 49.1'W, to
42° 31.8'N 082° 50.8'W, to
42° 32.0'N 082° 51.2'W, thence to
42° 33.6'N 082° 49.5'W.
Eastern Spectator Area:
Latitude Longitude
42° 32.9'N 082° 47.6'W, to
42° 32.7'N 082° 47.2'W, to
42° 30.9'N 082° 48.4'W, to
42° 31.2'N 082° 48.8'W, thence to
42° 32.9'N 082° 47.6'W.

Datum: NAD 1983.

(2) Regulation: Vessels will be
permitted to anchor to watch the race.
All vessels transiting the ‘“Vessel
Spectator Areas’ will be operated at
bare steerageway, keeping the vessel’s
wake at a minimum, and exercise a high
degree of caution.

(f) Patrol Commander—(1) The Coast
Guard will patrol the regulated areas
under the direction of a designated
Coast Guard Patrol Commander
(Commanding Officer, U.S. Coast Guard
Station St. Clair Shores, Ml). The Patrol
Commander may be contacted on
channel 16 (156.8 MHZ) by the call sign
“Coast Guard Patrol Commander™’.

(2) The Patrol Commander may direct
the anchoring, mooring, or movement of
any boat or vessel within the regulated
area. A succession of sharp, short
signals by whistle or horn from vessels
patrolling the area under the direction
of the U.S. Coast Guard Patrol
Commander shall serve as a signal to
stop. Any vessel so signaled shall stop
and shall comply with the orders of the
Patrol Commander. Failure to do so may
result in expulsion from the area,
citation for failure to comply, or both.

(3) The Patrol Commander may
establish vessel size and speed
limitations, and operating conditions.

(4) The Patrol Commander may
restrict vessel operation within the
regulated area to vessels having
particular operating characteristics.

(5) The Patrol Commander may
terminate the marine event or the
operation of any vessel at any time it is
deemed necessary for the protection of
life, limb and property.

(9) General regulations applicable to
all areas—Commercial vessels desiring
to transit the regulated areas shall
provide prior notification to the Coast
Guard Patrol Commander. Any vessel
traffic desiring to transit the regulated
areas may do so only with prior
approval of the Coast Guard Patrol
Commander. Vessels in the regulated
areas shall comply with the directions
of the Coast Guard Patrol Commander.

(h) Effective date: These regulations
will become effective from 11 A.M.
(EDST) until 2 P.M. (EDST), on May 20,
1995, unless otherwise terminated by
the Coast Guard Patrol Commander
(Commanding Officer, U.S. Coast Guard
Station St. Clair Shores, Ml), and
thereafter annually on the third
weekend in May, at the same prescribed
times unless otherwise specified in the
Coast Guard Local Notice to Mariners.

Dated: May 8, 1995.
Rudy K. Peschel,

Rear Admiral, U.S. Coast Guard, Commander,
Ninth Coast Guard District.

[FR Doc. 95-13778 Filed 6-5-95; 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 100

[CGD02-95-036]

RIN 2115-AE46

Special Local Regulations; Mississippi

Belle Il 4th Anniversary Upper
Mississippi River Mile 518.5 and 519.0

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: A special local regulation is
being adopted for the Mississippi Belle
Il 4th Anniversary which will be held
on the Upper Mississippi River near
Clinton, lowa on June 12, 1995. This
rule is needed to control vessel traffic in
the immediate vicinity of the event. The
regulation will restrict general
navigation in the regulated area for the
safety of spectators, participants and
through traffic.

EFFECTIVE DATE: This regulation is
effective from 10 p.m. to 11 p.m. local
time on June 12, 1995.

FOR FURTHER INFORMATION CONTACT:

LCDR J.0. Jaczinski, Chief, Boating
Affairs Branch, Second Coast Guard
District, 1222 Spruce Street, St. Louis,
Missouri 63103—-2832. The telephone
number is (314) 539-3971, fax (314)
539-2685.
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SUPPLEMENTARY INFORMATION:
Drafting Information

The drafters of this regulation are
LCDR J.0. Jaczinski, Project Officer,
Second Coast Guard District, Boating
Safety Division and LT S. Moody,
Project Attorney, Second Coast Guard
District Legal Office.

Regulatory History

In accordance with 5 U.S.C. 553, a
notice of proposed rulemaking has not
been published for this rule and good
cause exists for making it effective in
less than 30 days from the date of
publication. Following normal
rulemaking procedures would have
been impracticable. Specifically, the
sponsor’s late submission of the regatta
application left insufficient time to
publish a notice of proposed rulemaking
in advance of the scheduled event. The
Coast Guard deems it to be in the
public’s best interest to issue a
regulation immediately.

Background and Purpose

The Mississippi Belle 1l 4th
Anniversary consists of a fireworks
display. The fireworks will begin at 10
p.m. local time on June 12, 1995 and
will end at 10:30 p.m. The river will be
closed from 10 p.m. local time and will
reopen 11 p.m. local time. In order to
provide for the safety of spectators and
participants, and for the safe passage of
through traffic, the Coast Guard will
restrict vessel movement in the
regulated area. The river will be closed
during part or all of the effective period
to all vessel traffic except official regatta
vessels and patrol craft. These
regulations are issued pursuant to 33
U.S.C. 1233 and 33 CFR 100.35.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not under
the regulatory policies and procedures
of the Department of Transportation
(DOT) (44 FR 11040; February 26, 1979).
The Coast Guard expects the economic
impact of this rule to be so minimal that
a full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary
because of the event’s short duration.

Federalism Assessment

The Coast Guard has analyzed this
action in accordance with the principles
and criteria of Executive Order 12612

and has determined that this rule does
not raise sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Environmental Assessment

The Coast Guard considered the
environmental impact of this rule and
concluded that under section 2.B.2.C of
Commandant Instruction M16475.1B,
(as revised by 59 FR 38654; July 29,
1994) this rule is excluded from further
environmental documentation.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

Temporary Regulations

In consideration of the foregoing, Part
100 of Title 33, Code of Federal
Regulations, is amended as follows:

PART 100—[AMENDED]

1. The authority citation for Part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; 49 CFR 1.46 and
33 CFR 100.35.

2. A temporary section 100.35.T02—
036 is added, to read as follows:

§100.35-T02-036 Upper Mississippi River
near Clinton, lowa.

(a) Regulated area. Upper Mississippi
River mile 518.5 to 519.0.

(b) Special local regulations. (1)
Except for official regatta vessels and
patrol craft no person or vessel may
enter or remain in the regulated area
without permission of the Patrol
Commander.

(2) The Coast Guard Patrol
Commander will be a commissioned or
petty officer designated by the
Commanding Officer, Marine Safety
Office St. Louis, Missouri and may be
contacted, during the event, on channel
16 (156.8 MHZ) by the call sign “Coast
Guard Patrol Commander.”” The Patrol
Commander may:

(i) Direct the anchoring, mooring, or
movement of any vessel within the
regulated area,

(ii) Restrict vessel operation within
the regulated area to vessels having
particular operating characteristics,

(iii) Terminate the marine event or the
operation of any vessel when necessary
for the protection of life and property,
and

(iv) Allow vessels to transit the
regulated area whenever an event is not
being conducted and the transit can be
completed.

(3) Coast Guard commissioned or
petty officers will patrol the event on
board patrol vessels which display the

Coast Guard Ensign. If radio or other
voice communications are not available
to communicate with a vessel, they will
use a series of sharp, short blasts by
whistle or horn to signal the operator of
any vessel in the vicinity of the
regulated area to stop. When signaled,
the operator of any vessel in the
immediate vicinity of the regulated area
shall stop the vessel immediately and
shall proceed as directed.

(4) Vessels desiring to transit the
regulated area may do so only with the
prior approval and direction of the
Patrol Commander.

(5) The Patrol Commander will
terminate enforcement of this section at
the conclusion of the marine event if
earlier than the announced termination
time.

(c) Effective Date. This section is
effective from 10 p.m. to 11 p.m. local
time on June 12, 1995.

Dated: May 24, 1995.
Frank M. Chliszczyk,

Captain, U.S. Coast Guard, Commander,
Second Coast Guard District Acting.

[FR Doc. 95-13773 Filed 6-5-95; 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 110
[CGD11-95-001]
RIN 2115-AA98

Anchorage Grounds; Pacific Ocean at
Santa Catalina Island, CA

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is reducing
the Isthmus Cove Anchorage Grounds of
Santa Catalina Island, CA, to exclude
the area designated as the Wrigley
Marine Science Center Marine Life
Refuge, formerly known as the Catalina
Marine Science Center Marine Life
Refuge, from the Isthmus Cove
Anchorage Grounds. The Coast Guard is
voluntarily reducing the geographic
limits of the Anchorage Grounds at the
suggestion of the State of California. In
establishing the Marine Life Refuge,
California has prohibited unauthorized
anchoring in the affected area under
state law. By excluding the area
encompassed by the Marine Life Refuge
from the Anchorage Grounds, this
action will reduce confusion among
recreational and commercial mariners,
and enhance the safety of navigation in
support of the efforts of the State of
California.

EFFECTIVE DATE: This rule is effective
July 6, 1995.
FOR FURTHER INFORMATION CONTACT:
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Lieutenant P.C. Barnett, Aids to
Navigation and Waterways Management
Branch, telephone (310) 980-4300,
extension 513

SUPPLEMENTARY INFORMATION:
Drafting Information

The principal persons involved in
drafting this document are Lieutenant
P.C. Barnett, Eleventh Coast Guard
District, Aids to Navigation and
Waterways Management Branch, Project
Officer, and Lieutenant R.J. Barber,
Eleventh Coast Guard District Legal
Office, Project Attorney.

Regulatory History

On February 23, 1995, the Coast
Guard published a notice of proposed
rulemaking for these regulations in the
Federal Register (60 FR 10043). The
comment period ended April 24, 1995.
The Coast Guard received no comments
on the proposal. A public hearing was
not requested and no hearing was held.

Background and Purpose

The Isthmus Cove Anchorage
Grounds (the Anchorage) were codified
by final rulemaking CGFR 67-46,
published in 32 FR 17728 (December 12,
1967). The Wrigley Marine Science
Center (the Center) was built during that
same year. The Center’s primary
function was and continues to be to
provide an environment that facilitates
scientific investigation. It was
intentionally located in close proximity
to a virtually undisturbed marine
environment to allow researchers the
opportunity to conduct long-term
underwater investigations of sea life
under conditions where human
influences are minimal.

In 1988, the state of California
established the Wrigley Marine Science
Center Marine Life Refuge (the Refuge),
formerly known as the Catalina Marine
Science Center Marine Life Refuge, near
the Center. A portion of the waters of
the Refuge is located within the waters
of the Anchorage.

In order to protect and preserve the
delicate ecosystem of the Refuge and to
prevent damage caused by anchors to
the valuable scientific equipment being
used to conduct research within the
Refuge, the state of California, as part of
the original legislation establishing the
Refuge, prohibits unauthorized
anchoring and mooring within the
Refuge.

This amendment to the Isthmus Cove
Anchorage Grounds reduces the size of
the Anchorage by removing from it the
waters located in Fisherman Cove and
those waters shoreward from a line
extending approximately 50 yards from
shore connecting Blue Cavern Point to

Fisherman Cove. It reduces confusion
among recreational and commercial
mariners, and enhances the safety of
navigation in support of the efforts of
the State of California, by excluding the
area encompassed by the Marine Life
Refuge from the Anchorage Grounds.
This amendment also describes the
Anchorage more accurately by using
coordinates in addition to making
reference to well-known landmarks.

Regulatory Evaluation

This regulation is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under Section 6(a)(3) of
that Order. It has been exempted from
review by the Office of Management and
Budget under that Order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979). The Coast Guard
expects the economic impact of this
rulemaking to be so minimal that a full
Regulatory Evaluation under paragraph
10e of the Department of Transportation
regulatory policies and procedures is
unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this rulemaking
would have significant economic impact
on a substantial number of small
entities. “Small entities” include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as ‘‘small business concerns” under
section 3 of the Small Business Act (15
U.S.C. 632). Because it expects the
impact of this proposal to be minimal,
the Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

Collection of Information

This rule contains no collection of
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
rule in accordance with the principles
and criteria contained in Executive
Order 12612 and has determined that
this rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Environmental Assessment

The Coast Guard considered the
environmental impact of this

rulemaking and concluded that, under
section 2.B.2 of Commandant
Instruction M16475.1B, this rule is
categorically excluded from further
environmental documentation.

List of Subjects in 33 CFR Part 110

Anchorage grounds.

Final Regulations

In consideration of the foregoing, the
Coast Guard is amending part 110 of
title 33, Code of Federal Regulations, as
follows:

PART 110—ANCHORAGE
REGULATIONS

1. The authority citation for part 110
continues to read as follows:

Authority: 33 U.S.C. 471, 2030, 2035 and
2071; 49 CFR 1.46 and 33 CFR 1.05-1(g).
Section 110.1a and each section listed in
110.1a is also issued under 33 U.S.C. 1223
and 1231.

2. Section 110.216 is amended by
revising paragraph (a)(2) to read as
follows:

§110.216 Pacific Ocean at Santa Catalina
Island, CA.

(a) * * *

(2) Isthmus Cove. All the waters
bounded by a line connecting the
following coordinates, beginning at 33°—
27'-12" N, 118°-30'-05" W (the
promontory known as Lion Head);
thence southeast to 33°-26'-55.5"" N,
118°-28'-44" W; thence west-southwest
to 33°-26'50" N, 118°-29'-08" W;
thence southwest to 33°-26'-39"" N,
118°-29'-19" W; thence along the
shoreline returning to the point of
origin, excluding the following-
described non-anchorage area: an area
300 feet wide (170 feet west and 130 feet
east of the centerline of the Catalina
Island Steamship Line pier), extending
1600 feet from the foot of the pier, and
an area 150 feet seaward of the shoreline
extending approximately 1500 feet east
and 1500 feet northwest of the
centerline of said pier.

Datum: NAD 83

* * * * *
Dated: May 25, 1995.

R. A. Appelbaum,

Rear Admiral, U.S. Coast Guard, Commander,
Eleventh Coast Guard District.

[FR Doc. 95-13779 Filed 6-5-95; 8:45 am]
BILLING CODE 4910-14-M
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33 CFR Part 117
[CGD01-95-008]
RIN 2115-AE47

Drawbridge Operation Regulations;
Apponagansett River, MA

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the rules governing opening of the
Padanaram Bridge at mile 1.0 over the
Apponagansett River in Dartmouth,
Massachusetts. This final rule will allow
the Padanaram Bridge to open on signal
from 1 May through 31 October, once an
hour on the hour, between 9 a.m. and

8 p.m. instead of twice an hour on the
hour and half hour. This change should
help relieve traffic congestion created
when the bridge opens and still provide
for the needs of navigation.

EFFECTIVE DATE: June 1, 1995.

ADDRESSES: Unless otherwise indicated,
documents referred to in this preamble
are available for copying and inspection
at the first Coast Guard District, Bridge
Branch office located in the Captain
John Foster Williams Federal Building,
408 Atlantic Ave., Boston,
Massachusetts 02110-3350, room 628,
between 6:30 a.m. and 3 p.m., Monday
through Friday, except federal holidays.
The telephone number is (617) 223—
8364.

FOR FURTHER INFORMATION CONTACT: Gary

Kassof, Bridge Administrator, First
Coast Guard District (212) 668-7170.

SUPPLEMENTARY INFORMATION:
Drafting Information

The principal persons involved in
drafting this final rule are Mr. John W.
McDonald, Project Officer, Bridge
Branch, and Lieutenant Commander
Samuel R. Watkins, Project Counsel,
District Legal Office.

Regulatory History

Prior to this rule, this bridge has been
the subject of three deviations from its
operating regulations. The first
deviation for 60 days was published in
the Federal Register at 58 FR 38056;
July 15, 1993. The second deviation for
32 days was published in the Federal
Register at 58 FR 47067; September 7,
1993. The third deviation for 90 days
was published in the Federal Register at
59 FR 31931; June 21, 1994.

On February 8, 1995 the Coast Guard
published a notice of proposed
rulemaking entitled ““Drawbridge
Operation Regulations; Apponagansett
River, Massachusetts” in the Federal
Register 60 FR 10815. The Coast Guard

received one letter commenting on the
proposal. No public hearing was
requested, and none was held.

Background and Purpose

The Padanaram Bridge over the
Apponagansett River between
Dartmouth and South Dartmouth has a
vertical clearance of 9" above mean high
water (MHW) and 12’ above mean low
water (MLW).

The current operating regulations
require that the bridge open on signal on
the hour and half hour, 5a.m. to 9 p.m.,
1 May through 31 October. At all other
times at least six hours advance notice
must be given.

In the spring of 1993, the Town of
Dartmouth requested a change from the
operating regulations to permit opening
once an hour rather than twice an hour.
The town selectmen felt that the traffic
congestion during peak summer months
was a result of the bridge opening every
30 minutes and was causing village
commerce to suffer. The selectmen also
considered the 30 minute opening
schedule a serious risk to public safety
because emergency vehicles could not
travel to and from South Dartmouth
during the traffic delays caused by the
bridge opening every half hour. The
Town of Dartmouth requested that the
bridge be required to open only once an
hour between 5 a.m. and 9 p.m. for a
test period of 60 days to evaluate the
effects on vehicular and marine traffic.
This request was approved and the first
deviation from the permanent
regulations was effective from July 1,
1993, through August 29, 1993, and was
published in the Federal Register at 58
FR 38056; July 15, 1993. It provided an
opportunity to evaluate the effects of the
hourly openings on marine and
vehicular traffic. The Coast Guard
implemented a second deviation for 32
days to evaluate a different alternative
opening time period for the Padanaram
Bridge. This deviation also was
published in the Federal Register at 58
FR 47067; September 7, 1993. The
second deviation added two time
periods when the bridge could still open
on the hour and half hour: between 5
a.m. and 9 a.m. and between 8 p.m. and
9 p.m. The Coast Guard received 29
letters commenting on the two
deviations. Twenty were in favor of the
hourly openings and nine were opposed
to the change. Most of the letters in
opposition indicated that the lack of
facilities to tie up vessels while waiting
for openings was a main concern. The
Town of Dartmouth installed traffic
signals, automatic traffic gates,
navigational lights and clearance gauges
after the two deviation periods expired.

The Coast Guard authorized a third
deviation for a period of 90 days to
evaluate the effects of the above
improvements to the bridge. This third
deviation was effective from June 3,
1994 through August 31, 1994. It
allowed the Padanaram Bridge to open
on signal on the hour and half hour
between 5 a.m. to 9 a.m. and between
8 p.m. and 9 p.m. and once an hour on
the hour between 9 a.m. and 8 p.m. The
Coast Guard received two letters
commenting on the third deviation. One
letter favored the hourly openings and
one letter was opposed to the hourly
openings. The entire regulation is being
revised for clarity and to remove
paragraph (a)(1) which provides for
openings for public vessels, vessels used
for safety, and vessels in distress. This
requirement is now provided under 33
CFR 117.31 as a general operating
regulation for all bridges.

The bridge owner will be required by
this rule to maintain clearance gauges at
the bridge to assist mariners during
times that the bridge is not crewed and
to reduce unnecessary openings.

The bridge owners will also be
required, as a result of comments from
mariners, to maintain mooring facilities
for vessels to make fast while waiting
for bridge openings.

Discussion of Comments and Changes

One comment letter was received in
opposition to the proposed rule;
however, a petition was submitted to
the Coast Guard with hundreds of
names and signatures all in favor of the
change to the regulations. No changes to
the proposed rule have been made.

In order to allow the bridge to begin
the new operating hours for the summer
season, the Coast Guard is making this
rule effective on June 1, 1995 and under
5 USC §553(d)(3), in the interest of
public safety and to provide relief from
the traffic delays that occur during the
summer season this rule may be made
effective in less than 30 days after
publication. Traffic delays could
impede emergency vehicles from
traveling between Dartmouth and South
Dartmouth during the tourist season.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979). The Coast Guard
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expects the economic impact of this
final rule to be so minimal that a full
Regulatory Evaluation, under paragraph
10e of the regulatory policies and
procedures of DOT is unnecessary. This
conclusion is based on the fact that the
regulation will not prevent mariners
from passing through the Padanaram
Bridge, but will only require mariners to
plan their transits.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
considered whether this final rule will
have a significant economic impact on
a substantial number of small entities.
“Small entities”” may include (1) small
businesses and not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields and (2)
governmental jurisdictions with
populations of less than 50,000. Because
of the reasons discussed in the
Regulatory Evaluation above the Coast
Guard certifies under 5 U.S.C. 605(b)
that this final rule will not have a
significant economic impact on a
substantial number of small entities.

Collection of Information

This final rule contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
final rule under the principles and
criteria contained in Executive Order
12612 and has determined that this final
rule does not have sufficient federalism
implications to warrant preparation of a
Federalism Assessment.

Environment

The Coast Guard considered the
environmental impact of this final rule
and concluded that, under paragraph
2.B.2.e.(32)(e) of Commandant
Instruction M16475.1B, this rule is
categorically excluded from further
environmental documentation. A
‘“Categorical Exclusion Determination”
is available in the docket for inspection
or copying where indicated under
““ADDRESSES.”

List of Subjects in 33 CFR Part 117

Bridges.
For the reasons set out in the

preamble, the Coast Guard is amending
33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for Part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); section 117.255 also issued

under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. Section 117.587 is revised to read
as follows:

§117.587 Apponagansett River.

(a) The draw of the Padanaram Bridge
mile 1.0 shall open on signal 1 May
through 31 October from 5a.m. to 9
p-m. daily as follows:

(1) The bridge shall open on signal,
twice an hour, on the hour and the half
hour between 5 a.m. and 9 a.m. and
between 8 p.m. and 9 p.m.

(2) The bridge shall open on signal,
once an hour, on the hour between 9
a.m. and 8 p.m.

(b) At all other times the bridge shall
open if at least four (4) hours advance
notice is given.

(c) The owners of this bridge shall
provide and maintain mooring facilities
for vessels to make fast while waiting
for the bridge to open.

(d) The owners of this bridge shall
provide and keep in good legible
condition, clearance gauges for each
draw with figures not less than twelve
(12) inches high designed, installed and
maintained according to the provisions
of section 118.160 of this chapter.

3. Appendix A to Part 117 is amended
to add the Apponagansett River entry
under the State of Massachusetts
subheading to read as follows:

APPENDIX A TO PART 117—DRAWBRIDGES EQUIPPED WITH RADIOTELEPHONES

Call-  Work-
: Loca- . Call ing ing
Waterway Mile tion Bridge name and owner sign chan- chan-
nel nel
* * * * * * *
Massachusetts
* * * * * * *
Apponagansett River 1.0 Dartmouth .........cccccveiies v e, Pandanaram, Dartmouth  ......... 13 13
* * * * * * *

Dated: May 15, 1995.
J.L. Linnon,

Rear Admiral, U.S. Coast Guard Commander,
First Coast Guard District.

[FR Doc. 95-13775 Filed 6-5-95; 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 165
[COTP Paducah 95-002]

RIN 2115-AA97

Safety Zone; Upper Mississippi River
Mile 00.0 to 055.3

AGENCY: Coast Guard, DOT.

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the Upper Mississippi River from mile
00.0 to 55.3. This regulation is needed
to control vessel traffic in the regulated
area to prevent further wake damage to
levees and property along the river. The
regulations will restrict general
navigation in the regulated areas for the
safety of vessel traffic and the protection
of life and property along the river.
EFFECTIVE DATES: This regulation
becomes effective at 11:30 a.m. on May
21, 1995 and terminates at 8 p.m. on
June 30, 1995.

FOR FURTHER INFORMATION CONTACT:

LTJG Patrick S. Reilly, Operations
Officer, Captain of the Port, Paducah,
Kentucky at (502) 442-1621.

SUPPLEMENTARY INFORMATION:
Background and Purpose

The Upper Mississippi River and its
tributaries have been suffering from
high water conditions for a week. This
has contributed to unusually wet
conditions resulting in the softening of
the earth levees which protect the
adjacent lowlands. The recent rainfall
over the Midwest region has pushed
rivers above the flood stage, setting
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records for high water. As a result, the
waters of the Mississippi River threaten
or have already overflowed its banks.
The Army Corps of Engineers has
reported that additional levees will
erode, presenting an imminent danger to
ongoing flood relief efforts and to life
and property along the river, if the
levees are subjected to wakes and wheel
wash from passing vessels. The flood
conditions also present a hazard to
navigation in that the area’s rivers are
carrying a larger amount of trees and
debris which have been washed from
the river banks and inundated lowlands;
once visible obstructions to navigation
are now submerged; and river currents
are not following normal patterns.
Taken as a whole, these conditions
present hazards which greatly hinder
the safe navigation of recreational and
commercial traffic. The Army Corps of
Engineers anticipates that it may take
several weeks for the water to recede to
normal levels. Subsequently, the
Captain of the Port Paducah has closed
the Upper Mississippi River from mile
00.0 to 055.3.

In accordance with 5 U.S.C. 553, a
notice of proposed rulemaking was not
published for this rule and good cause
exists for making it effective in less than
30 days after Federal Register
publication. Following normal
rulemaking procedures would have
been impracticable. Publication of a
notice of proposed rulemaking and
delay of effective date would be
contrary to the public interest because
immediate action is necessary to
prevent injury to human life or damage
to property of vessels that would be
transiting the area.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not under
the regulatory policies and procedures
of the Department of Transportation
(DOT) (44 FR 11040; February 26, 1979).
The Coast Guard expects the economic
impact of this proposal to be so minimal
that a full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary
because of the short duration of the
closure.

To avoid any unnecessary adverse
economic impact on businesses which
use the river for commercial purposes,
Captain of the Port Paducah will
monitor river conditions and will
authorize unrestricted entry into the

regulated area as conditions permit.
Changes will be announced by Marine
Safety Information Radio Broadcast
(Broadcast Notice to Mariners) on VHF
Marine Band Radio, Channel 22 (157.1
MHZz). Mariners may also call the
Marine Safety Office Paducah for
current information.

Small Entities

The Coast Guard finds that the impact
on small entities, if any, is not
substantial. Therefore, the Coast Guard
certifies under section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq) that this temporary rule will not
have a significant economic impact on
a substantial number of small entities.

Collection of Information

This rule contains no information
collection requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
rule under the principles and criteria
contained in Executive Order 12612 and
has determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that, under paragraph
2.B.2.g[5] of Commandant Instruction
M16475.1B, (as revised by 59 FR 38654;
July 29, 1994) this rule is categorically
excluded from further environmental
documentation as an action to protect
public safety. A Categorical Exclusion
Determination has been prepared and
placed in the rulemaking.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons set out in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;

33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
49 CFR 1.46.

2. A temporary section 165.T02-017
is added to read as follows:

§165.T02-017 Safety Zone; Mississippi
River mile 00.0 to 055.3.

(a) Location. The following area is a
Safety Zone: Mississippi River mile 0.0
to 055.3.

(b) Effective Dates. This section
becomes effective at 11:30 a.m. on May
21, 1995 and terminates at 8 p.m. on
June 30, 1995.

(c) Regulations. In accordance with
the general regulations in § 165.23 of
this part, entry into this zone is
prohibited except as authorized by the
Captain of the Port.

Dated: May 21, 1995.
Robert M. Segovis,
Commander, USCG, Captain of the Port.
[FR Doc. 95-13776 Filed 6-5-95; 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 165
[COTP St. Louis 95-003]
RIN 2115-AA97

Safety Zone; Missouri River, Mile 0.0 to
366.0

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone on the
Missouri River between mile 0.0 and
366.0. This rule is required for the
prevention of damage to levees and
protection of flooded areas. This rule
will restrict general navigation in the
regulated area for the protection of life
and property along the shore.
EFFECTIVE DATE: This rule is effective on
May 16, 1995 and will remain in effect
until June 15, 1995 unless terminated
sooner by the Captain of the Port.

FOR FURTHER INFORMATION CONTACT:

LT Robert Siddall, Operations Officer,
Captain of the Port, St. Louis, Missouri
at (314) 539-3823.

SUPPLEMENTARY INFORMATION:
Drafting Information

The drafters of this rule are LTJG A.B.
Cheney, Project Officer, Marine Safety
Office, St. Louis, Missouri and LT S.M.
Moody, Project Attorney, Second Coast
Guard District Legal Office.

Regulatory History

In accordance with 5 U.S.C. 553, a
notice of proposed rulemaking has not
been published for this rule and good
cause exits for making it effective in less
than 30 days from the date of
publication. Following normal
rulemaking procedures would have
been impracticable. Specifically, recent
heavy rainfall on already saturated
ground in portions of the Missouri River
Basin has caused portions of the
Missouri River Basin to approach and
exceed flood stages, leaving insufficient
time to publish a proposed rulemaking.
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The Coast Guard deems it to be in the
public’s interest to issue a rule without
waiting for comment period since high
water conditions present an immediate
hazard.

Background and Purpose

The Missouri River from the mouth,
mile 0.0, to mile 366.0, has seen a rapid
rise in the water level and is above flood
stage. This rule is required to protect
saturated levees, therefore, all vessels
are restricted from the regulated area.

Regulatory Evaluation

This rule is not major under Executive
Order 12291 and not significant under
Department of Transportation
Regulatory Policies and Procedures (44
FR 11040; February 26, 1979), it will not
have a significant economic impact on
a substantial number of small entities,
and it contains no collection of
information requirements.

The Coast Guard expects the impact
of this rule to be so minimal that a
Regulatory Evaluation is unnecessary.
The imposed restrictions are anticipated
to be of short duration. Captain of the
Port, St. Louis, Missouri will monitor
river conditions and will authorize
entry into the closed area as conditions
permit. Changes will be announced by
Marine Safety Information Radio
Broadcast on VHF Marine Band Radio,
Channel 22 (157.1 MHZ). Mariners may
also call the Port Operations Officer,
Captain of the Port, St. Louis, Missouri
at (314) 539-3823 for current
information.

Small Entities

The Coast Guard finds that the impact
on small entities, if any, is not
substantial. Therefore, the Coast Guard
certifies under section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) that this temporary rule will not
have a significant economic impact on
a substantial number of small entities.

Collection of Information

This rule contains no collection of
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501).

Federalism Assessment

Under the principles and criteria of
Executive Order 12612, this rule does
not raise sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Environmental Assessment

The Coast Guard considered the
environmental impact of this rule and
concluded that, under section 2.B.2.9.(5)
of Commandant Instruction M16475.1B,

this rule is categorically excluded from
further environmental documentation as
an action to protect public safety. A
Categorical Exclusion Determination has
been prepared and placed in the
rulemaking docket.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Temporary Regulation

In consideration of the foregoing,
subpart C of part 165 of title 33, Code
of Federal Regulations, is amended as
follows:

PART 165—[AMENDED]

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
49 CFR 1.46.

2. A temporary § 165.T02-029 is
added, to read as follows:

§165.T02-029 Safety Zone: Missouri
River.

(a) Location. The Missouri River
between mile 0.0 and 366.0 is
established as a safety zone.

(b) Effective Dates. This section is
effective on May 16, 1995 and will
terminate on June 15, 1995, unless
terminated sooner by the Captain of the
Port.

(c) Regulations. The general
regulations under § 165.23 of this part
which prohibit vessel entry within the
described zone without authority of the
Captain of the Port apply. The Captain
of the Port, St. Louis, Missouri will
authorize entry into and operations
within the described zone under certain
conditions and limitations as
announced by Marine Safety
Information Radio Broadcast on VHF
Marine Band Radio, Channel 22 (157.1
MHZ).

Dated: May 16, 1995.
S.P. Cooper,

Commander, U.S. Coast Guard, Captain of
the Port, St. Louis, Missouri.

[FR Doc. 95-13777 Filed 6-5-95; 8:45 am]

BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[A—1-FRL-5216-9]

Determination of Attainment of Ozone
Standard for Lewiston-Auburn and
Knox and Lincoln Counties, Maine
Ozone Nonattainment Areas and
Determination Regarding Applicability
of Certain Reasonable Further
Progress and Attainment
Demonstration Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The EPA is determining,
through direct final procedure, that the
Lewiston-Auburn and the Knox and
Lincoln Counties moderate ozone
nonattainment areas in Maine have
attained the National Ambient Air
Quality Standard (NAAQS) for ozone.
These determinations are based upon
three years of complete, quality assured
ambient air monitoring data for the
years 1992-94 that demonstrate that the
ozone NAAQS has been attained in both
areas. On the basis of these
determinations, EPA is also determining
that certain reasonable further progress
and attainment demonstration
requirements, along with certain other
related requirements, of Part D of Title
1 of the Clean Air Act are not applicable
to these areas for so long as these areas
continue to attain the ozone NAAQS. In
the proposed rules section of this
Federal Register, EPA is proposing
these determinations and soliciting
public comment on them. If adverse
comments are received on this direct
final rule, EPA will withdraw this final
rule and address these comments in a
final rule on the related proposed rule
which is being published in the
proposed rules section of this Federal
Register.

DATES: This action will be effective July
21, 1995 unless notice is received by
July 6, 1995 that any person wishes to
submit adverse or critical comments. If
the effective date is delayed, timely
notice will be published in the Federal
Register.

ADDRESSES: Comments may be mailed to
Susan Studlien, Acting Director, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region |, JFK Federal Bldg.,
Boston, MA 02203. Copies of the
material relevant to this action are
available for public inspection during
normal business hours, by appointment
at the Air, Pesticides and Toxics
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Management Division, U.S.
Environmental Protection Agency,
Region I, One Congress Street, 10th
floor, Boston, MA and the Bureau of Air
Quality Control, Department of
Environmental Protection, 71 Hospital
Street, Augusta, ME 04333.

FOR FURTHER INFORMATION CONTACT:
Richard P. Burkhart, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region I, JFK Federal Bldg., Boston, MA
02203. Phone: 617-565-3244.

SUPPLEMENTARY INFORMATION:
l. Background

Subpart 2 of Part D of Title | of the
Clean Air Act (““CAA”) contains various
air quality planning and state
implementation plan (“SIP™)
submission requirements for ozone
nonattainment areas. EPA believes it is
reasonable to interpret provisions
regarding reasonable further progress
(““RFP”’) and attainment demonstrations,
along with certain other related
provisions, so as not to require SIP
submissions if an ozone nonattainment
area subject to those requirements is
monitoring attainment of the ozone
standard (i.e., attainment of the NAAQS
demonstrated with three consecutive
years of complete, quality assured air
quality monitoring data). As described
below, EPA has previously interpreted
the general provisions of subpart 1 of
part D of Title I (sections 171 and 172)
S0 as not to require the submission of
SIP revisions concerning RFP,
attainment demonstrations, or
contingency measures. As explained in
a memorandum dated May 10, 1995
from John Seitz to the Regional Air
Division Directors, entitled Reasonable
Further Progress, Attainment
Demonstration, and Related
Requirements for Ozone Nonattainment
Areas Meeting the Ozone National
Ambient Air Quality Standard, EPA
believes it is appropriate to interpret the
more specific RFP, attainment
demonstration and related provisions of
subpart 2 in the same manner.

First, with respect to RFP, section
171(1) states that, for purposes of part D
of Title I, RFP ‘““means such annual
incremental reductions in emissions of
the relevant air pollutant as are required
by this part or may reasonably be
required by the Administrator for the
purpose of ensuring attainment of the
applicable national ambient air quality
standard by the applicable date.”” Thus,
whether dealing with the general RFP
requirement of section 172(c)(2), or the
more specific RFP requirements of
subpart 2 for classified ozone
nonattainment areas (such as the 15

percent plan requirement of section
182(b)(1)), the stated purpose of RFP is
to ensure attainment by the applicable
attainment date.! If an area has in fact
attained the standard, the stated
purpose of the RFP requirement will
have already been fulfilled and EPA
does not believe that the area need
submit revisions providing for the
further emission reductions described in
the RFP provisions of section 182(b)(1).

EPA notes that it took this view with
respect to the general RFP requirement
of section 172(c)(2) in the General
Preamble for the Interpretation of Title
| of the Clean Air Act Amendments of
1990 (57 FR 13498 (April 16, 1992)),
and it is now extending that
interpretation to the specific provisions
of subpart 2. In the General Preamble,
EPA stated, in the context of a
discussion of the requirements
applicable to the evaluation of requests
to redesignate nonattainment areas to
attainment, that the “requirements for
RFP will not apply in evaluating a
request for redesignation to attainment
since, at a minimum, the air quality data
for the area must show that the area has
already attained. Showing that the State
will make RFP towards attainment will,
therefore, have no meaning at that
point.” (57 FR at 13564.) 2

Second, with respect to the
attainment demonstration requirements
of section 182(b)(1) an analogous
rationale leads to the same result.
Section 182(b)(1) requires that the plan
provide for “such specific annual
reductions in emissions * * * as
necessary to attain the national primary
ambient air quality standard by the
attainment date applicable under this
Act.” As with the RFP requirements, if
an area has in fact monitored attainment
of the standard, EPA believes there is no
need for an area to make a further
submission containing additional
measures to achieve attainment. This is
also consistent with the interpretation of
certain section 172(c) requirements

1EPA notes that paragraph (1) of subsection
182(b) is entitled “PLAN PROVISIONS FOR
REASONABLE FURTHER PROGRESS” and that
subparagraph (B) of paragraph 182(c)(2) is entitled
“REASONABLE FURTHER PROGRESS
DEMONSTRATION,” thereby making it clear that
both the 15 percent plan requirement of section
182(b)(1) and the 3 percent per year requirement of
section 182(c)(2) are specific varieties of RFP
requirements.

2See also ““Procedures for Processing Requests to
Redesignate Areas to Attainment,” from John
Calcagni, Director, Air Quality Management
Division, to Regional Air Division Directors,
September 4, 1992, at page 6 (stating that the
“requirements for reasonable further progress * * *
will not apply for redesignations because they only
have meaning for areas not attaining the standard’’)
(hereinafter referred to as ‘“‘September 1992
Calcagni memorandum?”’).

provided by EPA in the General
Preamble to Title I, as EPA stated there
that no other measures to provide for
attainment would be needed by areas
seeking redesignation to attainment
since “attainment will have been
reached.” (57 FR at 13564; see also
September 1992 Calcagni memorandum
at page 6.) Upon attainment of the
NAAQS, the focus of state planning
efforts shifts to the maintenance of the
NAAQS and the development of a
maintenance plan under section 175A.

Similar reasoning applies to the
contingency measure requirements of
section 172(c)(9). EPA has previously
interpreted the contingency measure
requirement of section 172(c)(9) as no
longer being applicable once an area has
attained the standard since those
“‘contingency measures are directed at
ensuring RFP and attainment by the
applicable date.” (57 FR at 13564, see
also September 1992 Calcagni
memorandum at page 6.) As the section
172(c)(9) contingency measures are
linked with the RFP requirements of
section 182(b)(1), the requirement no
longer applies once an area has attained
the standard.

EPA emphasizes that the lack of a
requirement to submit the SIP revisions
discussed above exists only for as long
as an area designated nonattainment
continues to attain the standard. If EPA
subsequently determines that such an
area has violated the NAAQS, the basis
for the determination that the area need
not make the pertinent SIP revisions
would no longer exist. The EPA would
notify the State of that determination
and would also provide notice to the
public in the Federal Register. Such a
determination would mean that the area
would have to address the pertinent SIP
requirements within a reasonable
amount of time, which EPA would
establish taking into account the
individual circumstances surrounding
the particular SIP submissions at issue.
Thus, a determination that an area need
not submit one of the SIP submittals
amounts to no more than a suspension
of the requirement for so long as the
area continues to attain the standard.

The State must continue to operate an
appropriate air quality monitoring
network, in accordance with 40 CFR
Part 58, to verify the attainment status
of the area. The air quality data relied
upon to determine that the area is
attaining the ozone standard must be
consistent with 40 CFR Part 58
requirements and other relevant EPA
guidance and recorded in EPA’s
Aerometric Information Retrieval
System (AIRS).

The determinations that are being
made with this Federal Register notice
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are not equivalent to the redesignation
of the area to attainment. Attainment of
the ozone NAAQS is only one of the
criteria set forth in section 107(d)(3)(E)
that must be satisfied for an area to be
redesignated to attainment. To be
redesignated the state must submit and
receive full approval of a redesignation
request for the area that satisfies all of
the criteria of that section, including the
requirement of a demonstration that the
improvement in the area’s air quality is
due to permanent and enforceable
reductions and the requirements that
the area have a fully-approved SIP
meeting all of the applicable
requirements under section 110 and Part
D and a fully-approved maintenance
plan.

Furthermore, the determinations
made in this notice do not shield an
area from future EPA action to require
emissions reductions from sources in
the area where there is evidence, such
as photochemical grid modeling,
showing that emissions from sources in
the area contribute significantly to
nonattainment in, or interfere with
maintenance by, other nonattainment
areas. EPA has authority under sections
110(a)(2)(A) and 110(a)(2)(D) to require
such emission reductions if necessary
and appropriate to deal with transport
situations.

I1. Analysis of Air Quality Data

The EPA has reviewed the ambient air
monitoring data for ozone (consistent
with the requirements contained in 40
CFR Part 58 and recorded in AIRS) for
the Lewiston-Auburn ozone
nonattainment area and the Knox and
Lincoln Counties ozone nonattainment
area in the State of Maine from 1992
through the present time. On the basis
of that review, EPA has concluded that
these areas attained the ozone standard
during the 1992-94 period and
continues to attain the standard at this
time. The ozone air quality data for the
Lewiston-Auburn ozone nonattainment
area shows no exceedances of the
National Ambient Air Quality Standards
since 1992. The ozone air quality data
for the Knox and Lincoln Counties
0zone nonattainment area shows only
one exceedance of the National Ambient
Air Quality Standards since 1992. Thus,
these areas are no longer recording
violations of the air quality standard for
ozone. A more detailed summary of the
0zone monitoring data for these areas is
provided in the EPA technical support
document dated May 17, 1995.

Il. Final Action

EPA determines that the Lewiston-
Auburn ozone nonattainment area and
the Knox and Lincoln Counties ozone

nonattainment area have attained the
ozone standard and continue to attain
the standard at this time. As a
consequence of EPA’s determination
that the Lewiston-Auburn area and the
Knox and Lincoln Counties area have
attained the ozone standard, the
requirements of section 182(b)(1)
concerning the submission of the 15
percent plan and ozone attainment
demonstration and the requirements of
section 172(c)(9) concerning
contingency measures are not applicable
to the area so long as the area does not
violate the ozone standard.

In addition, Maine currently does not
have conforming transportation
improvement programs (TIPs) and
transportation plans in the areas
discussed in this notice. The previous
conforming TIPs and plans lapsed
because new conformity determinations
using EPA’s conformity transitional
criteria (40 CFR 851.448) were required
within one year of November 15, 1993.
Because Maine had not submitted
complete 15% plans, it was not able to
meet this criteria. Because EPA is
determining in this action that the
Lewiston-Auburn area and Knox and
Lincoln Counties area have attained the
ozone standard and therefore are not
required to have 15% plans, conformity
can be restored once new conformity
determinations by the appropriate
metropolitan planning organizations
and the United States Department of
Transportation have been completed
using 40 CFR §51.410. Because 15%
plans are no longer required, the state
no longer has to meet the requirements
of 40 CFR 51.428, 51.430 and 51.432.

EPA emphasizes that these
determinations are contingent upon the
continued monitoring and continued
attainment and maintenance of the
ozone NAAQS in these affected areas. If
a violation of the ozone NAAQS is
monitored in the Lewiston-Auburn area
or the Knox and Lincoln Counties area
(consistent with the requirements
contained in 40 CFR Part 58 and
recorded in AIRS), EPA will provide
notice to the public in the Federal
Register. Such a violation would mean
that the applicable area would thereafter
have to address the requirements of
section 182(b)(1) and section 172(c)(9)
since the basis for the determination
that they do not apply would no longer
exist.

As a consequence of the
determinations that these areas in Maine
have attained the ozone standard and
that the reasonable further progress and
attainment demonstration requirements
of section 182(b)(1) do not presently
apply, the sanctions clock for these two
areas started by EPA on January 26,

1994 for the failure to submit a section
182(b)(1) 15 percent plan and associated
contingency plan is hereby stopped as
the deficiency for which the clock was
started no longer exists.

Nothing in this action shall be
construed as permitting or allowing or
establishing a precedent for any future
request for a revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

This action will become effective on
July 21, 1995. However, if the EPA
receives adverse comments by July 6,
1995, then the EPA will publish a notice
that withdraws the action, and will
address those comments in the final rule
on the proposed determination of
attainment and determination of
applicability of RFP and attainment
demonstrations which has been
proposed for approval in the proposed
rules section of this Federal Register.

This action has been classified as a
Table 2 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225), as
revised by an October 4, 1993
memorandum from Michael H. Shapiro,
Acting Assistant Administrator for Air
and Radiation. The Office of
Management and Budget exempted this
regulatory action from Executive Order
12866 review.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities (5 U.S.C. 603
and 604). Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000. Today’s determination
does not create any new requirements,
but allows suspension of the indicated
requirements. Therefore, because the
approval does not impose any new
requirements, | certify that it does not
have a significant impact on any small
entities affected.

Under Sections 202, 203 and 205 of
the Unfunded Mandates Reform Act of
1995 (“Unfunded Mandates Act”),
signed into law on March 22, 1995, EPA
must undertake various actions in
association with proposed or final rules
that include a Federal mandate that may
result in estimated costs of $100 million
or more to the private sector, or to State,
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local, or tribal governments in the
aggregate.

EPA'’s final action does not impose
any federal intergovernmental mandate,
as defined in section 101 of the
Unfunded Mandates Act, upon the
State. No additional costs to State, local,
or tribal governments, or to the private
sector, result from this action, which
suspends the indicated requirements.
Thus, EPA has determined that this
final action does not include a mandate
that may result in estimated costs of
$100 million or more to either State,
local, or tribal governments in the
aggregate, or to the private sector.

Under Section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 7, 1995.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to

enforce its requirements. (See Section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Nitrogen oxides,
Ozone, Volatile organic compounds,
Intergovernmental relations, Reporting
and recordkeeping requirements.

Dated: May 22, 1995.

John P. DeVillars,
Regional Administrator, Region I.

Part 52, chapter 1, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]
1. The authority citation for part 52
continues to read as follows:
Authority: 42 U.S.C. 7401-7671q.
2. Subpart U is amended by adding
§52.1023 to read as follows:
§52.1023 Control strategy: Ozone.

(a) Determination. EPA is determining
that, as of July 21, 1995, the Lewiston-
Auburn ozone nonattainment area has
attained the ozone standard and that the

reasonable further progress and
attainment demonstration requirements
of section 182(b)(1) and related
requirements of section 172(c)(9) of the
Clean Air Act do not apply to the area
for so long as the area does not monitor
any violations of the ozone standard. If
a violation of the ozone NAAQS is
monitored in the Lewiston-Auburn
ozone nonattainment area, these
determinations shall no longer apply.

(b) Determination. EPA is determining
that, as of July 21, 1995, the Knox and
Lincoln Counties ozone nonattainment
area has attained the ozone standard
and that the reasonable further progress
and attainment demonstration
requirements of section 182(b)(1) and
related requirements of section 172(c)(9)
of the Clean Air Act do not apply to the
area for so long as the area does not
monitor any violations of the ozone
standard. If a violation of the ozone
NAAQS is monitored in the Knox and
Lincoln Counties ozone nonattainment
area, these determinations shall no

longer apply.
[FR Doc. 95-13812 Filed 6-5-95; 8:45 am]
BILLING CODE 6560-50-P



29767

Proposed Rules
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Vol. 60, No. 108
Tuesday, June 6, 1995

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Food and Consumer Service

7 CFR Part 273
[Amendment No. 365]

RIN 0584—-AB98

Food Stamp Program: Monthly
Reporting on Reservations Provision
of the Food Stamp Program
Improvements Act of 1994

AGENCY: Food and Consumer Service,
USDA.

ACTION: Proposed rulemaking.

SUMMARY: This rulemaking proposes to
amend Food Stamp Program regulations
to establish procedures for
implementing the restrictions
concerning use of monthly reporting for
households residing on reservations
contained in the Food Stamp Program
Improvements Act of 1994.

DATES: Comments must be received on
or before August 7, 1995 to be assured
of consideration.

ADDRESSES: Comments on this proposed
rulemaking should be addressed to
Margaret Thiel, Acting Supervisor,
Eligibility and Certification Regulations
Section, Certification and Policy
Branch, Program Development Division,
Food Stamp Program, Food and
Consumer Service, USDA, 3101 Park
Center Drive, Alexandria, Virginia
22302. (Datafax number 703—-305-2454).
All written comments will be open to
public inspection at the office of the
Food and Consumer Service, during
regular business hours (8:30 a.m. to 5:00
p-m., Monday through Friday), at 3101
Park Center Drive, Alexandria, Virginia,
Room 718.

FOR FURTHER INFORMATION CONTACT:
Questions regarding this proposed
rulemaking should be addressed to
Margaret Thiel at the above address or
by telephone at (703) 305-2496.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866 and
therefore has not been reviewed by the
Office of Management and Budget.

Executive Order 12372

The Food Stamp Program is listed in
the Catalog of Federal Domestic
Assistance under No. 10.551. For the
reasons set forth in the final rulemaking
and related Notice(s) to 7 CFR 3105,
Subpart V (Cite 48 FR 29115, June 24,
1983; or 48 FR 54317, December 1,
1983, as appropriate, and any
subsequent notices that apply), this
program is excluded from the scope of
Executive Order 12372 which requires
intergovernmental consultation with
State and local officials.

Regulatory Flexibility Act

This proposed rulemaking has also
been reviewed with respect to the
requirements of the Regulatory
Flexibility Act of 1980 (Pub. L. 96-354,
94 Stat. 1164, September 19, 1980). The
Administrator of the Food and
Consumer Service (FCS), has certified
that this proposal would not have a
significant economic impact on
substantial number of small entities.
The primary impact of the procedures in
this rulemaking would be on FCS
Regional Offices, State governments,
and individuals who might apply for
benefits in State agencies that use
monthly reporting procedures. To the
extent that county or other local
governments assist in the administration
of the Food Stamp Program, they would
also be affected.

Executive Order 12778

This proposed rulemaking has been
reviewed under Executive Order 12778,
Civil Justice Reform. This rule is
intended to have preemptive effect with
respect to any State or local laws,
regulations, or policies which conflict
with its provisions or which would
otherwise impede its full
implementation. This rule is not
intended to have retroactive effect
unless so specified in the EFFECTIVE
DATE section of this preamble. Prior to
any judicial challenge to the provisions
of this rule or the application of its
provisions all applicable administrative
procedures must be exhausted. In the

Food Stamp Program the administrative
procedures are as follows: (1) For
Program benefit recipients—state
administrative procedures issued
pursuant to 7 U.S.C. 2020(e)(10) and 7
CFR 273.15; (2) for State agencies—
administrative procedures issued
pursuant to 7 U.S.C. 2023 set out at 7
CFR 276.7 (for rules related to
nonquality control (QC) liabilities) or
Part 283 (for rules related to QC
liabilities); (3) for retailers and
wholesalers—administrative procedures
issued pursuant to 7 U.S.C. 2023 set out
at 7 CFR 278.8.

Paperwork Reduction Act

Pursuant to the Paperwork Reduction
Act of 1980 (44 U.S.C. 3507), reporting
and recordkeeping requirements for
monthly reporting and retrospective
budgeting have been approved by the
Office of Management and Budget
(OMB) under current OMB No. 0584—
0064. Although the provisions of the
proposed rule change the content of
certain notices to households, they do
not impose additional reporting and
recordkeeping burden requirements.

Background

Section 1723 of the Mickey Leland
Memorial Domestic Hunger Relief Act
(Title XVII of the Food, Agriculture,
Conservation, and Trade Act of 1990,
Pub. L. 101-624, 104 Stat. 3359,
November 28, 1990) amended Section
6(c)(1)(A)(i) of the Food Stamp Act of
1977, as amended (the Act), 7 U.S.C.
2015(c)(1)(A)(i), to exempt households
residing on reservations from monthly
reporting and retrospective budgeting
(MRRB) effective February 1, 1992. The
Department announced the regulatory
adoption of the requirements of Section
1723 in a final rule amending 7 CFR
273.21(b)(4) published on December 4,
1991, 56 FR 63605, and scheduled to
take effect on February 1, 1992.

Since that time, several pieces of
legislation were enacted, each delaying
the effective date of Section 1723.
Implementation was initially postponed
by Section 908 of the Food, Agriculture,
Conservation, and Trade Act
Amendments of 1991 (Pub. L. 102-237,
105 Stat. 1818, December 13, 1991) until
April 1, 1993, and then by Pub. L. 103-
11 (107 Stat. 41, April 1, 1993) until
February 1, 1994. In response, in a
November 1, 1993, rulemaking, the
Department proposed at 58 FR 58459 a
new implementation date of February 1,
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1994. Following publication of that
proposed rule, Section 1 of Pub. L. 103—
205 (107 Stat. 2418) was enacted on
December 17, 1993, again postponing
implementation of the prohibition
concerning MRRB on reservations until
March 15, 1994. State agencies were
notified of this delay through an
implementing memorandum dated
January 6, 1994.

On March 25, 1994, the Food Stamp
Program Improvements Act of 1994
(Pub. L. 103—-225 (108 Stat. 106)) was
enacted. Section 101(a) of that law
modified the prohibition against
monthly reporting for households
residing on reservations that had been
added to section 6(c)(1)(A) of the Act (7
U.S.C. 2015(c)(1), by Section 1723 of the
Leland Act. Section 6(c)(1)(C)(iii) now
prohibits State agencies which were not
requiring households residing on
reservations to submit monthly reports
on March 25, 1994, from establishing
monthly reporting requirements for
these households. These households
may be retrospectively budgeted. State
agencies that were using monthly
reporting on March 25, 1994, for
households residing on reservations
may continue to do so if certain
enumerated conditions are met. On
August 29, 1994, in the Miscellaneous
Provisions of the Food, Agriculture,
Conservation, and Trade Act
Amendments of 1991 and Earned
Income Tax Credit Amendment final
rule (59 FR 44303), the Department
addressed the prohibition against
establishing new monthly reporting for
households residing on reservations if
no monthly reporting system was in
place on March 25, 1994.

In this rulemaking, the Department is
addressing the provisions in Section
101(a) of Pub. L. 103-225 dealing with
the one-month grace period afforded
reservation households for submitting
required reports, 7 U.S.C.
2015(c)(1)(C)(i) and (ii). This
subparagraph establishes the following
requirements on a State agency if it
requires monthly reporting for
households residing on reservations:

(1) Reinstate benefits without
requiring a new application for any
household that submits a report not
later than one month after the end of the
issuance month; and

(2) do not delay, reduce, suspend, or
terminate the allotment of a household
that submits a report not later than one
month after the end of the month in
which the report is due; and

(3) establish two-year certification
periods for households on reservations
required to submit monthly reports,
unless the State agency is granted a
waiver for shorter certification periods.

In order to implement these
legislative requirements, the Department
is proposing a new paragraph
§273.21(t). The specific provisions of
this new paragraph are discussed below.

Definition of Residing on a Reservation

Section 3(j) of the Act defines a
reservation as ‘‘the geographically
defined area or areas over which a tribal
organization (as that term is defined in
subsection (p) of this section) exercises
governmental jurisdiction.” Section 3(p)
of the Act defines a tribal organization
as “‘the recognized governing body of an
Indian tribe (including the tribally
recognized intertribal organization of
such tribes), *** | as well as any Indian
tribe, band, or community holding a
treaty with a State government.” Section
10(a) of Pub. L. 103-225 did not modify
the Act’s definition of a reservation or
tribal organization. Accordingly, the
Department is proposing in
§273.21(t)(1) to adopt these definitions
for the purpose of determining whether
a household shall be considered to be
residing on a reservation.

Certification Periods

In light of the amendments to Section
6(c)(1) of the Act made by Section
101(a) of Pub. L. 103-225, the Act now
requires that State agencies establish
two (2) year certification periods for
households residing on reservations that
are required to submit monthly reports
(7 U.S.C. 2015(c)(2)(C)(iv)). In order to
implement this requirement, the
Department is proposing at
§273.21(t)(2) to require that monthly
reporting households residing on a
reservation be certified for two (2) years.

However, Section 6(c)(1)(C)(iv) allows
FCS to permit a State agency to establish
certification periods for households
residing on reservations shorter than
two (2) years if the State agency can
show good cause for a shorter
certification period. Therefore, the
Department is proposing in 7 CFR
273.21(2)(i) that a State agency may
request a waiver to allow it to establish
shorter certification periods for those
households. In considering a request for
a waiver to allow shorter certification
periods, the Department has been urged
by the Congress to consider both the
reasons the State desires to implement
a shorter certification period and the
burden that households on the
particular reservation would face in
going through the recertification process
more often. Cong. Rec. S2905, March 11,
1994. Further, Congress has also
indicated that the Department should
exercise its discretion to waive the two
(2) year certification period requirement
only after consultation with the

appropriate tribal government and when
extraordinary circumstances exist, such
as widespread fraud, a substantial
change in circumstances on a
reservation which results in wide
fluctuations in income for large
numbers of food stamp recipients, or
similar changes which require more
frequent certification to protect the
financial integrity of the Program and to
maintain the lowest practicable error
rates. Cong. Rec. S2906, March 11, 1994.
In considering any approval of a waiver,
the Department will be taking into
account the administrative burdens of
the State agency in administering the
two (2) year certification periods, the
input of the affected tribal organization,
the quality control (QC) error rate for the
affected households, and the impact on
the households of requiring them to be
interviewed more frequently than every
two years.

Anecdotal information provided to
the Department by State agencies
affected by this provision indicates that
households frequently move off of and
on to reservations. With this in mind,
the Department is proposing to allow a
State agency to opt either to continue
the two-year certification period for any
household that moves off a reservation
or to shorten the certification period as
appropriate to the household’s reporting
requirements off the reservation. The
Department is providing this option to
increase flexibility for State agencies
and to meet potential concerns about
QC error rates. Switching households
back and forth between two-year and
shorter certification periods is
administratively complex. However, the
Department recognizes that long
certification periods could result in
increased payment errors, particularly if
a household switches to change
reporting when it is off a reservation.
Accordingly, in 7 CFR 273.21(2)(ii), the
Department is proposing that a State
agency may opt to continue the two-year
certification period for any household
that moves off a reservation. If the State
agency adopts this option and the
household is still living off a reservation
at recertification, the household shall be
subject to the certification period
requirements in 7 CFR 273.10(f)(4). If
the State agency does not adopt this
option, any household that moves off a
reservation shall have its certification
period shortened. A household
continuing to be subject to monthly
reporting shall not have its certification
period shortened to less than six
months. A household becoming subject
to change reporting shall not have its
certification period end any earlier than
the month following the month in
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which the State agency determines that
the certification period shall be
shortened.

Missing and Incomplete Monthly
Reports

Section 101(a) of Pub. L. 103-225
(Section 6(c)(1)(C)(ii), 7 U.S.C.
2015(c)(1)(C)(ii)) prohibits a State
agency from delaying, reducing,
suspending, or terminating the benefits
of a household residing on a reservation
that submits a report not later than one
month after the end of the month in
which the report is due. Normally, if a
complete monthly report is not received
within the time frames specified in 7
CFR 273.21, the State agency would
terminate the household. Under Section
101(a) of Pub. L. 103-225, a State
agency must now issue benefits to a
household residing on a reservation on
its normal issuance date even if it has
failed to submit a monthly report. In
order to implement this provision, the
Department is proposing in
§273.21(t)(3)(i) to require the State
agency to provide a household residing
on a reservation which does not submit
its monthly report by the issuance date
with the same benefit amount that the
household received the previous month.
This issuance must be provided to the
household on the household’s normal
issuance date. If the household’s report
is received prior to the issuance date,
but too late to be processed without
delaying the household’s issuance, the
household shall be issued its benefits on
the normal issuance date.

The Department is also proposing in
§273.21(t)(3)(ii) to require a State
agency to provide a household residing
on a reservation its benefits on the
normal issuance date if the household
submits an incomplete monthly report
that cannot be completed by the normal
issuance date. The State agency would
be required to attempt to have the
household complete the report prior to
the normal issuance date, in accordance
with the procedures in 7 CFR 273.21(j).
Section 101(a) of Pub. L. 103-225 does
not address incomplete reports.
However, the legislative history
indicates that the State agency should
not take any action against the
household for failing to submit an
incomplete report. “The purpose of this
grace period is to provide ample
opportunity to resolve
misunderstandings and ensure that
households do not suffer * * * when
they unintentionally submit incomplete
reports. * * *”” Cong. Rec. S2905,
March 11, 1994. Thus, the intent of the
legislation is to provide benefits even if
an incomplete report has been
submitted.

The legislative intent of the grace
period is to ensure that households are
not penalized for administrative
reasons. Therefore, if there is complete
and verified information for some of the
monthly report, there is no reason for
the State agency to not act on that
information. Such action would result
in more accurate benefits being
provided to the household.

In enacting this legislation, Congress
did not intend that households residing
on reservations participate indefinitely
without submitting monthly reports.
“*Households that do not submit reports
by the end of the grace period would
have their benefits suspended.” Cong.
Rec. S2905, March 11, 1994.
Accordingly, the Department is
proposing in §273.21(t)(3)(iii) that if a
household failed to submit a monthly
report or submitted an incomplete
monthly report that was never
completed and then fails to submit the
next consecutive monthly report or
submits an incomplete report for the
next consecutive monthly report that is
not completed by the issuance date, the
household would be terminated in
accordance with the provisions in 7 CFR
273.21(m).

In §273.21(t)(3)(iii), the Department is
also proposing that the household
would not be terminated if it fails to
ever submit or complete the first
missing monthly report so long as it
submits the next report by the end of the
month in which it is due. The intent of
the grace period is to prevent
interruptions in benefits for
administrative reasons. Receipt of old
information as opposed to more current
information does not serve the purpose
of requiring monthly reports on
household circumstances. To require
that the missing or incomplete report be
submitted/completed at the same time
as requiring the next month’s monthly
report would be confusing to the
households. It would also be an
unnecessary administrative burden to
require the State agency to process the
missing report.

Benefit Determination

Despite the one-month grace period
provided to households residing on
reservations to submit monthly reports
by Section 101(a) of Pub. L. 103-225
(7 U.S.C. 2015(c)(1)(C)(ii)), it is the
intent of Congress that benefits be
issued based on actual household
circumstances. Cong. Rec. S2905, March
11, 1994. Therefore, to the extent
possible, incomplete reports should be
completed prior to the issuance of
benefits. The Department is proposing
that State agencies follow the
procedures in 7 CFR 273.21(j)(1) (i)

through (v) to attempt to obtain a
complete report prior to the issuance
date. The Department is proposing in

§ 273.21(t)(4) that the State agency
repeat the previous month’s benefit
amount if a report is not received by the
issuance date. In addition, the
Department is proposing in
§273.21(t)(4) that the State agency issue
the household’s benefits based on the
previously submitted report without
regard to any changes in the
household’s circumstances that were
not completed or verified. Finally, the
Department is proposing in

§ 273.21(t)(4) that the State agency
adjust the amount of the benefits issued
if there is any information on the
incomplete report that can be used as
submitted. As discussed earlier, the
grace period was established to ensure
that households were not penalized for
administrative reasons. However, there
is no reason for the State agency not to
adjust benefits to reflect information
that is complete and verified.

Reinstatement

Section 101(a) of Pub. L. 103-225 (7
U.S.C. 2015(c)(1)(C)(i)) provides that, if
a household is terminated for failing to
submit or to complete a monthly report,
the household shall be reinstated
without being required to submit a new
application if a monthly report is
received no later than the last day of the
month following the month the
household was terminated. Accordingly,
the Department is proposing at
§273.21(t)(5) to require that a State
agency reinstate a household terminated
in accordance with §273.21(t)(3)(iii)
without the household’s being required
to submit a new application if a
monthly report is received no later than
the last day of the month following the
month the household was terminated.

Notices

The changes proposed above that
provide for separate and different
treatment of monthly reporting
households residing on reservations
require the notice requirements
contained in 7 CFR 273.21(j)(2) to be
modified for these households. The
intent of Congress is that State agencies
provide all the notices currently
required for monthly reporting
households in 7 CFR 273.21(j)(2),
modified as necessary to reflect the
alternative termination and
reinstatement impacts for missing and
incomplete reports. Cong. Rec. S2905,
March 11, 1994. Accordingly the
Department is proposing in
§273.21(t)(6) modified notice
requirements.
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In §273.21(t)(6)(i), the Department is
proposing that all notices regarding
changes in a household’s benefits meet
the definition of adequate notice as
defined in 7 CFR 271.2. This will ensure
that households receive due process in
any action that may negatively impact
their Food Stamp Program participation.

The Department is proposing in
§273.21(t)(6)(ii) that the State agency
provide a notice to the household about
missing or incomplete reports that
requests that the household take the
action necessary to submit the missing
report or to complete an incomplete
report. The notification requirements
are the same as those in 7 CFR
273.21(j)(3) except that the notice shall
advise the household that, if a report is
not submitted or if information
provided on the incomplete report is not
completed or verified as required, the
household’s benefits would be issued
based on the previous month’s
circumstances.

In order to ensure that the household
receives adequate notice of any State
agency action affecting the household’s
benefits, the Department is proposing in
7 CFR 273.21(t)(5)(iii) that the State
agency notify a household, if its report
has not been received or if it is
incomplete, simultaneously with the
issuance that the benefits being
provided are based on the previously
submitted report and that this benefit
does not reflect any changes in the
household’s circumstances that have not
been reported or verified as required.
This notice shall also advise the
household that, if the next monthly
report is not filed timely and
completely, the household will be
terminated. This notice requirement
conforms notice requirements for these
special circumstances with current
notice requirements for monthly
reporting.

Under current regulations at 7 CFR
273.21(m), if a household does not
submit a complete monthly report, that
household is required to be terminated.
Under Section 6(c)(1)(C)(i) and (ii) of the
Act, as amended by Section 101(a) of
Pub. L. 103-225, households residing on
reservations were granted a grace period
of one month for non-submittal of a
complete monthly report. However, if a
household residing on a reservation
does not submit a monthly report in the
consequent month as well or submits an
incomplete report, that household is
required to be terminated. In order to
ensure that the household is aware of
the termination and its right to
reinstatement, the Department is
proposing in 7 CFR 273.21(t)(6)(iv) that,
if the household is terminated in the
consequent month, the State agency

shall send the notice so the household
receives it no later than the date benefits
would have been received. This notice
shall advise the household of its right to
reinstatement if a complete monthly
report is submitted by the end of the
month following termination. This
notice requirement is consistent with
current notice requirements for monthly
reporting.

Supplements and Claims

As noted above, the Department is not
proposing to require that households
submit the missing report
simultaneously with the submittal or
after the submittal of the consequent
monthly report. Nevertheless, a
household’s report may be submitted or
completed after the household’s
issuance has been provided. In this
circumstance, the intent of Congress is
that the State agency would take action
based on the eligibility factors contained
in the monthly report when it is
submitted. Cong. Rec. S2905, March 11,
1994. Therefore, the Department is
proposing in 7 CFR 273.21(t)(7) that, if
the household submits or completes a
monthly report after the issuance date
but in the issuance month, the State
agency provide the household with a
supplement if warranted. Also, if the
household submits or completes a
monthly report or the State agency
becomes aware of a change that would
have decreased benefits in some other
manner at any time after the issuance
date, the Department is proposing that
the State agency file a claim for any
benefits overissued. The Department is
not proposing that households which
submit reports after the issuance month
receive restored benefits. This is
consistent with current food stamp
policy in 7 CFR 273.17(a) which
provides for restored benefits whenever
the loss was caused by an error by the
State agency or by an administrative
disqualification which was
subsequently reversed. Under current
regulations, restored benefits are not
provided for losses caused by a
household error. Failure to submit a
complete monthly report is a household
error.

Quality Control Procedures

The legislative history provides that
‘‘a State [agency] will not be adversely
affected in regard to its quality control
efforts related to those households
whose monthly reports are not
submitted until a month after the report
is due.” Cong. Rec. S2905, March 11,
1994. To implement this provision, the
Department is proposing that those
certification errors attributable to
missing or incomplete monthly reports

covered under the grace period of this
legislation shall be excluded from the
error determination process.

Implementation

The Food Stamp Program
Improvements Act of 1994 was effective
upon enactment, March 25, 1994. On
March 31, 1994, the Department issued
a memorandum notifying State agencies
of the provisions of the legislation and
the March 25, 1994, effective date. State
agencies were directed to implement the
requirements immediately. Recognizing
that the statutory amendments regarding
the monthly reporting on reservations
have already been implemented through
the above described memorandum and
in order to provide for the orderly
implementation of the specific
provisions of this proposed rule, the
Department is proposing to require that
this rule be effective in any given State
upon implementation by the State
agency but in no event later than the
first day of the month 60 days after
publication of the final rule. Variances
resulting from implementation of this
provision would be excluded from the
payment error rate for 120 days from the
required implementation date, in
accordance with section 13951 of Pub.
L. 103-66, which amended section
16(c)(3)(A) of the Act, 7 U.S.C.
2025(C)(3)(A).

List of Subjects in 7 CFR Part 273

Administrative practice and
procedures, Aliens, Claims, Food
stamps, Grant programs—social
programs, Penalties, Reporting and
recordkeeping requirements, Social
security, Students.

Accordingly, 7 CFR part 273 is
proposed to be amended as follows:

1. The authority citation of part 273
continues to read as follows:

Authority: 7 U.S.C. 2011-2032.

PART 273—CERTIFICATION OF
ELIGIBLE HOUSEHOLDS

2.1In §273.21, a new paragraph (t) is
added to read as follows:

§273.21 Monthly Reporting and
Retrospective Budgeting (MRRB).

* * * * *

(t) Monthly reporting requirements for
households residing on reservations.
The following procedures shall be used
for households which reside on
reservations and are required to submit
monthly reports:

(1) For purposes of this section, the
term “‘reservation’ shall mean the
geographically defined area or areas
over which a tribal organization
exercises governmental jurisdiction. The
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term “‘tribal organization” shall mean
the recognized governing body of an
Indian tribe (including the tribally
recognized intertribal organization of
such tribes), as well as any Indian tribe,
band, or community holding a treaty
with a State government.

(2) Certification periods. Any
household residing on a reservation that
is required to submit a monthly report
shall be certified for two (2) years.

(i) A State agency may request a
waiver from FCS to allow it to establish
certification periods of less than two (2)
years if it is able to justify the need for
the shorter periods. Any request for a
waiver shall include input from the
affected Indian tribal organization(s)
and quality control error rate
information for the affected households.

(ii) The State agency may opt to
continue the two-year certification
period for any household that moves off
the reservation. If the State agency
adopts this option and the household is
still living off the reservation at the time
it is subject to required recertification,
the household shall be subject to the
certification period requirements in
§273.10(f)(4). If the State agency does
not adopt this option, any household
that moves off the reservation shall have
its certification period shortened. A
household continuing to be subject to
monthly reporting shall not have its
certification period shortened to less
than six months. A household becoming
subject to change reporting shall not
have its certification period end any
earlier than the month following the
month in which the State agency
determines that the certification period
shall be shortened.

(3) Missing and incomplete reports.
The State agency shall take the
following actions when a household
residing on a reservation fails to submit
a monthly report or complete a monthly
report the State agency has indicated is
incomplete:

(i) Failure to submit a monthly report
by the issuance date. If a household
does not submit its monthly report by
the issuance date, the State agency shall
provide the household with the same
issuance that the household received
the previous month. This issuance must
be provided to the household on the
household’s normal issuance date. If the
household’s monthly report is received
prior to the issuance date, but too late
to be processed without delaying the
household’s issuance, the household
shall be provided its issuance on the
normal issuance date.

(ii) Failure to submit a complete
monthly report by the issuance date. If
a household does submit its monthly
report prior to the issuance date, but

that report is incomplete, the State
agency shall attempt to have the
household complete the report prior to
the normal issuance date, in accordance
with the procedures in paragraph (j) of
this section. If the report cannot be
completed by the normal issuance date,
the State agency shall provide the
household its issuance on the normal
issuance date.

(iii) Failure to submit two consecutive
monthly reports or to complete two
consecutive monthly reports. If a
household failed to submit a monthly
report or submitted an incomplete
monthly report that was never
completed and then fails to submit the
next consecutive monthly report or
submits an incomplete report that is not
completed by the issuance date, the
household shall be terminated in
accordance with the provisions in
paragraph (m) of this section. The
household shall not be terminated if it
fails to ever submit or complete the first
missing monthly report but does submit
a completed report for the following
month.

(4) Benefit determination. If a
household’s report is not completed by
the issuance date, the State agency shall
issue the household’s benefits based on
the previously submitted report without
regard to any changes in the
household’s circumstances that were
not completed or verified. The State
agency shall adjust the benefits issued if
there is any information on the
incomplete report that can be used as
submitted.

(5) Reinstatement. If a household is
terminated for failing to submit or to
complete a monthly report, the
household shall be reinstated without
being required to submit a new
application if a monthly report is
submitted no later than the last day of
the month following the month the
household was terminated.

(6) Notices.

(i) All notices regarding changes in a
household’s benefits shall meet the
definition of adequate notice as defined
in 8§ 271.2 of this chapter.

(i) If a household fails to file a
monthly report, or files an incomplete
report, by the specified filing date, the
State agency shall notify the household
within five days of the filing date:

(A) That the monthly report is either
overdue or incomplete;

(B) What the household must do to
complete the form;

(C) If any verification is missing;

(D) That the Social Security number
of a new member must be reported, if
the household has reported a new
member but not the new member’s
Social Security number;

(E) What the extended filing date is;
(F) That the State agency will assist
the household in completing the report;

and

(G) That the household’s benefits will
be issued based on the previous month’s
submitted report without regard to any
changes in the household’s
circumstances if the missing report is
not submitted or if incomplete or
unverified information on the
incomplete report is not completed or
verified as required.

(iii) Simultaneously with the
issuance, the State agency shall notify a
household, if its report has not been
received or if it is incomplete, that the
benefits being provided are based on the
previous month’s submitted report and
that this benefit does not reflect any
changes in the household’s
circumstances. This notice shall also
advise the household that, if a complete
report is not filed timely, the household
will be terminated.

(iv) If the household is terminated, the
State agency shall send the notice so the
household receives it no later than the
date benefits would have been received.
This notice shall advise the household
of its right to reinstatement if a complete
monthly report is submitted by the end
of the month following termination.

(7) Supplements and claims. If the
household submits or completes a
monthly report after the issuance date
but in the issuance month, the State
agency shall provide the household
with a supplement if warranted. If the
household submits or completes a
monthly report after the issuance date or
the State agency becomes aware of a
change that would have decreased
benefits in some other manner, the State
agency shall file a claim for any benefits
overissued.

Dated: May 26, 1995.
William E. Ludwig,
Administrator, Food and Consumer Service.
[FR Doc. 95-13723 Filed 6-5-95; 8:45 am]
BILLING CODE 3410-30-U

DEPARTMENT OF JUSTICE
Immigration and Naturalization Service
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Employment-Based Immigrants

AGENCY: Immigration and Naturalization
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SUMMARY: This rule proposes to amend
the Immigration and Naturalization
Service regulations on employment-
based immigrant petitions. The
promulgation of this proposed rule is
necessary to clarify and revise a number
of issues concerning employment-based
immigrant petitions which have arisen
since the enactment of the Immigration
Act of 1990. This proposed rule will
provide more guidance to the public in
filing employment-based immigrant
petitions.

DATES: Written comments must be
submitted on or before August 7, 1995.
ADDRESSES: Please submit written
comments, in triplicate, to the Director,
Policy Directives and Instructions
Branch, Immigration and Naturalization
Service, 425 | Street, NW., Room 5307,
Washington, DC 20536. To ensure
proper handling, please reference INS
No. 1633-93 on your correspondence.
Comments are available for public
inspection at the above address by
calling (202) 514-3048 to arrange for an
appointment.

FOR FURTHER INFORMATION CONTACT:
Michael W. Straus, Senior Immigration
Examiner, Adjudications Division,
Immigration and Naturalization Service,
425 | Street, NW., Room 3214,
Washington, DC 20536, telephone (202)
514-3228.

SUPPLEMENTARY INFORMATION: Section
121 of the Immigration Act of 1990
(IMMACT), Public Law 101-649, dated
November 29, 1990, amended section
203 of the Immigration and Nationality
Act (Act) by creating new classifications
and procedures for employment-based
immigration. On November 29, 1991,
the Immigration and Naturalization
Service (Service) promulgated
regulations implementing section 121 of
IMMACT (see 56 FR 60897-60913).
Since the promulgation of its regulation,
the Service has encountered a number
of issues concerning employment-based
petitions which require clarification and
revision. On December 12, 1991, the
President signed the Miscellaneous and
Technical Immigration and
Naturalization Amendments of 1991
(MTINA), Public Law 102-232, which
modified IMMACT. In light of the
changes made by MTINA and the issues
which need clarification and revision,
the Service proposes to amend 8 CFR
204.5.

Section 203(b) of the Act, as amended
by section 121 of IMMACT, created five
new employment-based immigrant
categories as follows:

1. Priority workers.

A. Aliens with extraordinary ability;

B. Outstanding professors and
researchers;

C. Certain multinational executives
and managers.

2. Members of the professions holding
advanced degrees and aliens of
exceptional ability.

3. Skilled workers, professionals, and
other workers.

4. Certain special immigrants.

5. Employment creation immigrants.

Since the promulgation of the
Service’s regulations on employment-
based immigrants on November 29,
1991, the Service has encountered a
number of issues in adjudicating
employment-based petitions which
require revision or clarification. This
regulation proposes to amend the
current regulation on employment-
based petitions in order to clarify
portions of the regulations which have
been problematic for the Service and the
public. The proposed rule addresses
petitions for employment-based
immigrants, as well as priority dates for
employment-based petitions, evidence
required to show ability to pay the wage
offered, and validity of labor
certifications and employment-based
petitions following changes in employer
and job location. The Service will issue
a separate proposed regulation on
petitions for employment creation aliens
at a later date.

Filing of the Petition

Most of the employment-based
immigrant categories require that an
employer desire and intend to employ
an alien within the United States. See
section 204(a)(1)(D) of the Act. The
present regulation on employment-
based petitions does not define the term
“employer’” as used in the statute. The
Service has determined that this term
should be clarified to provide some
guidance to the public and to
adjudicators on whether a petitioner
qualifies as an employer. The proposed
rule provides that the alien beneficiary
must have an employer-employee
relationship with the petitioner as
indicated by the employer’s ability to
hire, pay, fire, supervise, or otherwise
control the work of the employee. This
definition of “United States employer”
is consistent with the definition of this
term in the H-1B regulations. See 8 CFR
214.2(h)(4)(ii). It is also consistent with
the general definition of employment
found in case law. See e.g. Matter of
Pozzoli, 14 1&N Dec. 569 (Reg. Comm.
1974).

In the case of employers who are
persons, the proposed regulation limits
qualifying employers to individuals
who are United States citizens or lawful
permanent residents. Aliens, other than
lawful permanent residents, may not
offer permanent employment to U.S. or

other workers who seek to apply for the
job offered. Allowing for aliens other
than lawful permanent residents to file
an immigrant petition is inconsistent
with the overall statutory scheme.
Specifically, all nonimmigrants who
enter the United States, including those
for whom there is no maximum
duration of stay, are admitted for a
limited period of time and for a
particular purpose. Upon completion of
their purpose for staying in the United
States, they must depart, extend, or
change their nonimmigrant status. The
limited nature of their stay in the United
States precludes them from being able to
extend a permanent offer of
employment and, therefore, from
submitting an employment-based
petition to accord immigrant status.
Consequently, petitioning employers
who are in nhonimmigrant status are not
competent to offer permanent
employment, because their status is
neither settled, stabilized, nor
permanent. See Matter of Thornhill, 18
I&N Dec. 34, 35-36 (Comm. 1981). The
Service notes that this proposed
regulation is in accord with Department
of Labor policy, which precludes
nonimmigrants from filing labor
certifications due to their temporary
status. See Department of Labor,
Technical Assistance Guide No. 656,
Labor Certifications, at page 136.
Accordingly, the Service proposes to
limit the persons who are able to submit
employment-based petitions to U.S.
citizens and lawful permanent
residents.

Priority Date

Following the enactment of IMMACT,
the Service issued a proposed rule
which provided that the priority date for
an employment-based petition would be
the date of filing an employment-based
petition with the Service. See 56 FR
30703-30714, July 5, 1991. After receipt
of comments to the proposed rule, the
Service decided to continue the
established rule on assignment of
priority dates, which set the priority
date as the date the office within the
employment service system of the
Department of Labor received the
application for labor certification. See
56 FR 60897-60913. The Service also
decided to add a new provision which
allowed an alien to retain the priority
date of any employment-based petition
which the Service approved on his or
her behalf, unless it is revoked. See 56
FR 60905; 8 CFR 204.5(e).

Before IMMACT became effective, the
Department of Labor permitted an
employer to substitute qualified labor
certification beneficiaries after issuance
of the labor certification. The petitioner
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could return the labor certification to
the certifying officer and request that
another beneficiary be substituted. See
Employment and Training
Administration, Technical Assistance
Guide No. 656, p. 105. In implementing
IMMACT, the Department of Labor
eliminated substitution of labor
certification beneficiaries. See 56 FR
54920-54930; 20 CFR 656.30(c)(2). The
Department of Labor determined that
substitution of labor certification
beneficiaries was unfair to U.S. workers
and other aliens seeking to immigrate,
was subject to fraud and abuse, and
constituted a significant administrative
burden. See 56 FR 54926. In 1994, the
United States Court of Appeals for the
District of Columbia Circuit enjoined
enforcement of the Department of
Labor’s regulation precluding
substitution of labor certification
beneficiaries, based on the
Administrative Procedure Act. See
Kooritzky v. Reich, 17 F.3d 1509 (D.C.
Cir. 1994). As a result of this decision,
employers may request substitution of
labor certification beneficiaries. In light
of the court’s decision, the Service has
reconsidered its regulations on
assigning priority dates.

The Service has concluded that it is
unfair to other aliens who seek to
immigrate to the United States on
employment-based petitions if the
substituted alien gains the priority date
of the original alien beneficiary, since
those aliens would receive a later
priority date than a substituted alien.
Currently, in certain employment-based
immigrant categories, such as the third
preference “other worker’ category, an
alien who benefits from a labor
certification substitution can immigrate
ahead of another alien who has been
waiting for an immigrant visa for several
years. Not only would allowing
substituted aliens to receive the earlier
priority date be unfair to other intending
immigrants, it would also be contrary to
the Service’s policy of assigning a
priority date to the alien rather than to
the employer (see 8 CFR 204.5(e)).

Providing a priority date based on an
employer’s substitution of a labor
certification beneficiary also carries the
potential for fraud and abuse.
Continuing this practice may encourage
the creation of a market for labor
certifications, particularly in categories
in which there is a lengthy wait to
receive an immigrant visa. For instance,
it is conceivable that the original alien
beneficiary might be induced to engage
in the fraudulent practice of selling his
or her status as a labor certification
beneficiary to a substituted alien.

The Service, therefore, proposes to set
the priority date for an alien who has

been substituted for another alien on a
labor certification as the date the
employer requested the substitution.
This proposed rule will be fair to other
aliens who apply under employment-
based immigrant categories, and would
be consistent with the Service’s policy
of according a priority date to the alien
rather than to the employer, thereby
eliminating an inducement to commit
fraud.

Retention of Employment-Based
Priority Dates

The Service’s current regulation
provides that an alien retains the
priority date of any petition filed under
the first, second, or third employment-
based categories which the Service
approved on his or her behalf. See 8
CFR 204.5(e). A petition revoked under
sections 204(e) or 205 of the Act,
however, will not confer a priority date.
Section 205 of the Act permits the
Attorney General to revoke an approved
petition for good and sufficient cause.
The regulations governing revocation
distinguish between automatic
revocation and revocation on notice. See
8 CFR part 205. For employment-based
petitions, automatic revocation occurs
upon invalidation of a labor
certification, death of the petitioner,
written withdrawal by the petitioner, or
by dissolution of the petitioner’s
business. See 8 CFR 205.1(c). The
Service has determined that the current
regulation is difficult to administer,
because the Service is not usually
notified of actions which may result in
automatic revocation. In addition, the
regulation treats those aliens who fall
under the automatic revocation
provisions differently from those aliens
whom the petitioner no longer seeks to
employ for various reasons. For
example, under the current regulation, if
the petitioning employer dissolves or
goes out of business, the petition is
automatically revoked and the
beneficiary loses his or her priority date.
See 8 CFR 205.1(c)(4). However, if the
petitioning employer remains in
business but later decides not to offer
the position to the beneficiary, the
beneficiary can use the priority date for
any subsequent petition filed on his or
her behalf. Accordingly, the Service
proposes to amend 8 CFR 204.5(e) to
state that only a petition revoked on
notice pursuant to 8 CFR 205.2 for fraud
or misrepresentation will not confer a
priority date for any subsequently filed
employment-based petition. This
change will allow for consistency and
fairness in assignment of priority dates
and easier administration for the
Service.

Maintaining Priority Dates for
Employment-Based Petitions Filed
Before October 1, 1991

The current regulation states that any
petition filed before October 1, 1991,
and approved under section 203(a)(3) or
203(a)(6) of the Act, as in effect before
October 1, 1991, shall be deemed a
petition approved to accord status under
section 203(b)(2) or within the
appropriate classification under section
203(b)(3) respectively, of the Act,
provided the alien applies for an
immigrant visa or adjustment of status
within the 2 years following notification
that an immigrant visa is immediately
available. See 8 CFR 204.5(f). As of
October 1, 1991, the priority dates for all
employment-based immigrant categories
were current. Subsequently, however,
visa numbers for the other (unskilled)
worker subcategory of section 203(b)(3)
of the Act quickly became over-
subscribed and retrogressed, as did visa
numbers for some employment-based
categories for natives of India, China,
and the Philippines. Because many
aliens who were current on October 1,
1991, were unable to complete the
immigration process due to the rapid
retrogression of visa numbers, this
regulation needs to be amended out of
fairness to these aliens. To further
Congress’ intent in enacting section
161(c)(4) of IMMACT, the Service
proposes to amend the regulation to
state that a petition filed under section
203(a)(3) or 203(a)(6) of the Act before
October 1, 1991, and approved on any
date, shall be deemed a petition
approved under section 203(b)(2) or
203(b)(3) of the Act, provided the alien
applies for an immigrant visa or
adjustment of status within a 2-year
time period during which the immigrant
visa is continuously available.

Section 161(c)(4)(B) of IMMACT
provides that the automatic conversion
of petitions filed under section 203(a)(3)
or 203(a)(6) of the Act before October 1,
1991, shall not occur if the priority date
for issuance of a visa has been available
for a 2-year period. In the current
regulation, the 2-year period
commences following notification that
an immigrant visa is immediately
available. See 8 CFR 204.5(f). Since the
promulgation of this regulation in 1991,
the Service has had difficulty defining
the term ““notification that an immigrant
visa is immediately available.” In the
case of beneficiaries of approved
petitions who apply for adjustment of
status under section 245 of the Act, the
Service only notifies the alien of the
priority date for the approved petition.
For alien beneficiaries who apply for
immigrant visas, notification depends
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on when the alien received immigrant
visa forms from a U.S. consulate, the
Transitional Immigrant Visa Processing
Facility, or the National Visa Center.
This method of determining when
notification occurs leads to
inconsistencies between those aliens
who apply for adjustment of status and
those who apply for an immigrant visa.
For purposes of uniformity, the 2-year
period will commence upon approval of
the petition or when the priority date
becomes available, whichever is later. A
visa number must be continuously
available during the 2-year period.
Should the priority date retrogress
within the 2-year period after which a
visa number becomes available, the 2-
year period provided for under section
161(c)(4)(B) of IMMACT will commence
anew at the time the priority date once
again becomes current. This change
allows for consistency and adheres to
the language of IMMACT.

Additional Evidence

The current regulation requires the
petitioner to establish ability to pay the
wage offered in the form of an annual
report, a Federal tax return, or an
audited financial statement. See 8 CFR
204.5(g)(2). In appropriate cases, the
petitioner may submit or the Service
may request additional evidence such as
a profit/loss statement, bank account
record, or personnel record. During the
past 2 years, the Service has found that
other documents such as payroll records
and W-2 forms are useful types of
evidence in establishing ability to pay
the wage offered. Therefore, the Service
proposes to add these two types of
evidence to the list of examples of
additional evidence. The proposed
addition of these two types of
documents does not suggest that the
Service intends to allow these
documents as primary evidence of
ability to pay.

Validity of Section 203(b) Petitions and
Labor Certifications

Following the issuance of a labor
certification by the Department of Labor
or the approval of an employment-based
petition by the Service, the job location
or the structure and ownership of the
petitioning employer may change.
Following the implementation of
IMMACT, the Service and the
Department of Labor entered into an
agreement that the Service will
determine the validity of labor
certifications once the Department of
Labor issues a labor certification. The
proposed rule at 8 CFR 204.5(h)
essentially restates the Department of
Labor’s regulation on validity and
invalidation of labor certifications. See

20 CFR 656.30. In addition, it states that
when an alien immigrates under an
employment-based immigrant category,
based on a labor certification, the labor
certification will no longer be valid. The
Service believes that an alien should not
be able to immigrate and then re-
immigrate using the same labor
certification. This provision is
consistent with Department of Labor
policy, which states that a non-Schedule
A labor certification is limited to a
specific job opportunity. See
Employment and Training
Administration, Technical Assistance
Guide No. 656 at 104. See Matter of
Harry Bailen Builders, 19 1&N Dec. 412
(Comm. 1986) (holding that, based on
the advice of the Department of Labor,
the specific job opportunity ceases to
exist when an alien immigrates based on
the labor certification). It is not relevant
whether the alien commenced the
offered employment upon obtaining
permanent resident status based on the
labor certification. To allow an alien to
use a labor certification twice would
enable the alien to circumvent the
immigration process if he or she
abandons or otherwise loses his or her
permanent residence and seeks to
reimmigrate to the United States.
Specifically, if the alien is able to use
the labor certification twice, the alien
can circumvent the labor certification
requirement. Such a situation is not fair
to other aliens who seek to immigrate to
the United States. Moreover, it
encourages fraud by discouraging the
alien beneficiary from actually filling
the job offered. Accordingly, the Service
proposes to amend this regulation to
provide that a labor certification is no
longer valid when the alien immigrates
to the United States under an
employment-based category, based on
that labor certification.

In furtherance of the agreement with
the Department of Labor, the Service
proposes to add a new paragraph on
validity of labor certifications, based on
changes of employer and job location.

I. Changes in Job Location

For non-Schedule A labor
certifications, if the location of the job
offered to the alien changes after the
labor certification is approved, the
Service will determine if the labor
certification remains valid. The Service
will follow existing Department of Labor
regulations which provide that a labor
certification is valid within the normal
commuting distance of the site of the
original offer of employment. See 20
CFR 656.30(c)(2); 20 CFR 656.3
(definition of area of intended
employment). Any location within a
Metropolitan Statistical Area (MSA) is

deemed to be within normal commuting
distance. See 20 CFR 656.3. A Schedule
A labor certification is valid throughout
the United States. See 20 CFR
656.30(c)(1).

In the case of non-Schedule A labor
certifications where there is a job
location change after the approval of an
Immigrant Petition for Alien Worker
(Form 1-140) or labor certification, the
petitioning employer must file an 1-140
petition with the service center having
jurisdiction over the new location where
the alien beneficiary will be employed.
For Schedule A labor certifications, if
there is a change in job location, the
alien must submit a signed job offer
Form ETA 750 at his or her interview
for adjustment of status or immigrant
visa.

Il. Successorship in Interest

In cases where a petitioning entity
changes ownership, the issue may arise
whether the employment relationship
has so changed as to render the petition
invalid. Based on the above-noted
agreement with the Department of
Labor, the Service will determine
whether there has been a *“‘successorship
in interest” and, therefore, whether an
approved visa petition and/or labor
certification remain valid. Generally, if
a new employer is a ‘‘successor in
interest” to the original petitioning
employer, the Service will reaffirm the
validity of the visa petition and/or labor
certification. Successorship in interest
can occur when the petitioning
employer, or a division thereof, is
merged, acquired or purchased by
another business. A business
restructuring or reorganization should
not affect the validity of a petition,
unless the job and/or wages offered to
the beneficiary have changed. To
establish successorship in interest, the
successor entity must demonstrate
substantial continuity with the original
petitioner. The Service proposes that, to
establish successorship in interest, the
new employer must establish that it has
substantially assumed the rights, duties,
obligations and assets of the original
employer and continues to operate the
same type of business as the original
employer. The new employer must also
submit evidence of ability to pay the
proffered wage. In addition, the
successor in interest must also
demonstrate that the original employer
had the ability to pay the proffered wage
when the labor certification was filed, if
the Service did not approve an
employment-based petition on behalf of
original employer. See Matter of Dial
Auto Repair Shop, Inc., 19 1&N Dec. 481
(Comm. 1986). The Service invites
comments on whether the *‘substantial
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assumption’ standard provides
sufficient guidance to the public,
reflects current business practice, and
preserves the integrity of the
immigration process. In addition, the
Service welcomes comments on
alternative ways to define successorship
in interest.

To establish successorship in interest,
the new employer must submit a Form
1-140 with the service center having
jurisdiction over the intended place of
employment along with documentation
of successorship of interest and ability
to pay. If the service center determines
that the petitioner fails to qualify as a
successor in interest, it will deny the |-
140 petition. The petitioner may pursue
an appeal with the Administrative
Appeals Unit. If the service center finds
that the petitioner is a successor in
interest, it will approve the petition and
accord the beneficiary the priority date
of the previously approved petition.

Aliens of Extraordinary Ability

The current regulation at 8 CFR
204.5(h)(2) defines extraordinary ability
as a level of expertise indicating that the
individual is one of that small
percentage who have risen to the very
top of a field of endeavor. The
regulation lists evidence which needs to
be presented to establish extraordinary
ability. See 8 CFR 204.5(h)(3). Since the
implementation of IMMACT, there has
arisen some confusion over the role of
various types of evidence listed in 8
CFR 204.5(h)(3). The evidence listed is
intended to be a guideline for the
petitioner and the Service to determine
extraordinary ability in order to make
the adjudicative process easier for both
the petitioner and the Service. The fact
that an alien may meet three of the
listed criteria does not necessarily mean
that he or she meets the standard of
extraordinary ability. The Service
adjudicator must still determine
whether the alien is one of that small
percentage who have risen to the very
top of his or her field of endeavor.
Accordingly, the Service proposes to
amend the regulations to state that
meeting three of the evidentiary
standards is not dispositive of whether
the beneficiary is an alien of
extraordinary ability.

By statute, aliens who immigrate
under this category do not require a
labor certification to work in their area
of extraordinary ability, since by
definition, they will not be competing
with the U.S. labor market. The
situation is different, however, where
the alien’s primary source of earned
income will be derived from an activity
unrelated to his or her field of
extraordinary ability. In such a case, the

alien may, in fact, be competing
primarily with U.S. workers engaged in
the unrelated field, thereby
necessitating a test of the labor market
and a labor certification. While the
Service recognizes that aliens having
extraordinary ability may reasonably be
expected to engage in secondary
activities within their field of
extraordinary ability, whether or not for
pay, the Service is responsible for
ensuring that the alien’s entry will not
have an adverse impact on the U.S.
labor market. The Service, therefore,
proposes that the alien’s primary source
of earned income must come from the
specific activity or activities for which
he or she seeks priority worker
classification.

Outstanding Professors and
Researchers

Since the implementation of
IMMACT, there has been some
confusion over the role of various types
of evidence listed in 8 CFR 204.5(i)(3).
As in the case of the regulations
governing petitions for aliens of
extraordinary ability, the evidence listed
is intended to be a guideline for the
petitioner and the Service to determine
whether the beneficiary stands apart in
the academic community through
eminence and distinction based on
international recognition. See 56 FR
30703-30714 dated July 5, 1991. This
list of evidence makes the adjudicative
process easier for both the petitioner
and the Service. The fact that the
beneficiary may meet two of the listed
criteria does not necessarily mean that
he or she has the international
recognition to be considered an
outstanding researcher or professor. The
Service adjudicator must still determine
whether the alien is recognized
internationally as outstanding in the
academic field specified in the petition.
The Service, therefore, proposes to
amend this regulation to specifically
state that having two types of the listed
evidence does not compel a finding that
the beneficiary is recognized
internationally as outstanding.

The Service has also reviewed the five
types of evidence listed in 8 CFR
204.5(i)(3)(i). The Service has
determined that two of the paragraphs
need to be reworded. Paragraph
(1)(3)(i)(C) states that the petitioner may
submit published material written by
others about the beneficiary’s work in
the academic field. Some petitioners
have interpreted this paragraph to mean
that any reference to the beneficiary’s
work, including a reference in a footnote
or bibliography, meets the evidentiary
criteria of this paragraph. The Service
proposes to amend the language of

paragraph (i)(3)(i)(C) to require that the
publication discuss or analyze the
beneficiary’s work in the academic field.
A short reference to the beneficiary’s
work in a professional publication does
not demonstrate that he or she is
recognized as outstanding. A much
better indicator of the importance of the
alien’s work in the academic
community is a thorough discussion or
analysis of the beneficiary’s work.

In 8 CFR 204.5(i)(3)(i)(D), the
petitioner may submit evidence of the
beneficiary’s participation, either
individually or on a panel, as the judge
of the work of others in the same or
related academic field. The Service
believes that most college or university
professors are involved in judging the
work of others, and the Service has
found that meeting the criteria under
this paragraph is not a good indicator of
whether the beneficiary is recognized as
outstanding. Judging the work of other
authorities and experts in the alien’s
academic field is a better measure of the
beneficiary’s international recognition.
Therefore, the Service proposes to
amend the paragraph to specify that the
alien can meet the criteria in paragraph
(1)(3)(i)(D) by submitting evidence that
the beneficiary has judged the work of
other professors, researchers, and Ph.D.
candidates in the alien’s academic field.

Section 203(b)(1)(B)(iii)(1l1) of the Act
allows a private employer to petition an
outstanding professor or researcher to
conduct research if the employer has at
least three persons engaged in research
activities and has achieved documented
accomplishments in the academic field.
One issue that has arisen is whether a
government agency which conducts
research can petition an outstanding
professor or researcher. It is the position
of the Service that some government
agencies such as the National Institutes
of Health and the Food and Drug
Administration should be able to file
petitions on behalf of outstanding alien
researchers, who may have valuable
contributions to bring to the agency’s
research efforts. In order to allow for
government agencies to sponsor certain
outstanding researchers, the Service
proposes to amend the regulation to
include government agencies on the list
of United States employers.

Multinational Executives and Managers

Section 203(b)(1)(C) of the Act
provides for the immigration of
multinational executives and managers
if the alien, in the 3 years preceding the
time of his or her application for
classification and admission into the
United States, has been employed for at
least 1 year in a managerial or executive
position abroad with the same
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employer, or a subsidiary or affiliate
thereof. To accommodate managers or
executives who have been in the United
States in nonimmigrant status for over 3
years, 8 CFR 204.5(j)(3)(i)(B) provides
that an alien, already working in the
Unites States for the same employer or
a subsidiary or affiliate of the firm or
corporation which employed the alien
abroad as a manager or executive during
at least one of the 3 years preceding his
or her entry as a nonimmigrant, would
qualify as a multinational executive or
manager. In the case of an alien who is
currently outside the United States, he
or she must have been employed abroad
by an affiliate, branch, or subsidiary of
the petitioner as a manager or executive
for at least 1 year during the 3-year
period immediately preceding the filing
of the petition. See 8 CFR
204.53)(3)(i)(A). Section 204.5(j)(3) of
the regulations inadvertently omitted
situations where the alien was in lawful
nonimmigrant status while working for
an unrelated employer, but worked for
a qualifying company abroad in a
managerial or executive position during
at least 1 of the 3 years preceeding the
filing of the petition. The fact that the
alien is working in the United States
should not preclude him or her from
qualifying as a priority worker. Aliens
who have worked for an unrelated
employer should be treated the same as
aliens who are outside the United States
for purposes of eligibility. Accordingly,
the Service proposes to allow U.S.
employers to file petitions on behalf of
those aliens for managerial or executive
positions.

Advanced Degree Holders and Aliens of
Exceptional Ability

The current regulation defines
“exceptional ability” as a degree of
expertise significantly above that
ordinarily encountered in the sciences,
arts, or business. See 8 CFR 204.5(k)(2).
The regulation at 8 CFR 204.5(k)(3)(ii)
lists evidence which needs to be
presented to establish exceptional
ability. Since the Implementation of
IMMACT, there has been some
confusion over the role of various types
of evidence listed in the regulation. As
in the cases of aliens of extraordinary
ability and outstanding professors and
researchers, the Service intended that
this list of evidence be a guideline for
the petitioner and the Service to
determine exceptional ability. Providing
a list of possible types of evidence
makes the adjudicative process simpler
for both the petitioner and the Service.
The fact that an alien may meet three of
the listed criteria does not necessarily
mean that he or she meets the standard
of exceptional ability. The Service

adjudicator must still determine
whether the alien has a degree of
expertise significantly above that
ordinarily encountered in the sciences,
arts, or business. Accordingly, the
Service proposes to amend the
regulation to state that meeting three of
the evidentiary standards is not
dispositive of whether the beneficiary is
an alien of exceptional ability.

Under section 203(b)(2)(A) of the Act,
professionals holding advanced degrees
or their equivalent also qualify for
classification under the employment-
based second category. The Joint
Explanatory Statement of the Committee
of Conference, made at the time
Congress adopted IMMACT, stated that
the equivalent of an advanced degree is
‘““a bachelor’s degree with at least five
years progressive experience in the
professions.” See H.R. Rep. No. 101-
955, 101st Cong., 2d Sess. 121 (1990).
Accordingly, the current regulation
states that the job offer portion of the
labor certification application (Form
ETA-750) must demonstrate that the job
requires a professional holding an
advanced degree or equivalent. See 8
CFR 204.5(k)(4)(i). Since the Service
began adjudicating petitions under the
current regulation, some petitioners
have interpreted this regulation to allow
job offers which require only a
bachelor’s degree, plus 5 years of
progressive experience, but not an
advanced degree. This interpretation
does not comport with the language of
section 203(b)(2)(A) of the Act which,
on its face, states that a job offer must
require an advanced degree or
equivalent in order to qualify the
beneficiary as an advanced degree
holder. Requiring a bachelor’s degree
and 5 years of experience does not
equate to a requirement that the
beneficiary hold an advanced degree. In
order for the beneficiary to qualify as an
advanced degree holder, the job offered
in the labor certification must also
accept an advanced degree as a
minimum job requirement. Therefore,
the Service proposes that the regulation
be amended to state that if the job offer
portion of the labor certification
requires a person holding a bachelor’s
degree, followed by at least 5 years of
experience in the specialty, it must also
accept an advanced degree holder in the
same field as meeting the minimum job
requirements.

Section 212(a)(5)(C) of the Act states
that a petition filed under the
employment-based second category
requires a labor certification. Section
203(b)(2)(B) of the Act provides that
“the Attorney General may, when he
deems it to be in the national interest,
waive the requirement * * * that an

alien’s services in the sciences, arts,
professions, or business are sought by
an employer in the United States.” The
Service has determined that a waiver of
the job offer constitutes a waiver of the
labor certification. See 56 FR 60897—
60913 dated November 29, 1991. Soon
after the promulgation of the final rule
on employment-based immigrant
petitions in November of 1991, the
President signed the Miscellaneous and
Technical Immigration and
Naturalization Amendments of 1991
(MTINA). The MTINA added
professionals to the list of aliens who
are eligible to request a national interest
waiver of the labor certification.
Accordingly, the Service proposes to
amend 8 CFR 204.5(k)(4)(ii) to add
professionals to the list of aliens whom
the service center director can exempt
from the labor certification requirement.

After the Service issued a proposed
regulation on employment-based
immigrant petitions at 56 FR 30703—
30714 onJuly 5, 1991, several
commenters suggested that the Service
define the term *““national interest.” The
Service decided not to define the term
“national interest” in the final
regulation. See 56 FR 60897—60913
dated November 29, 1991. At that time,
the Service believed that it was
appropriate to leave the application of
the national interest waiver as flexible
as possible and that each case should be
judged on its own merits.

Since the promulgation of the final
regulation on November 29, 1991, the
Service has received numerous petitions
filed under the employment-based
second category, which request a waiver
of the labor certification requirement in
the national interest. Since IMMACT
became effective in 1991, the Service
has been flexible in approving national
interest waivers in a variety of
situations. The Administrative Appeals
Unit (AAU) has issued a number of non-
precedent decisions on the national
interest waiver. The AAU has listed
some factors which relate to national
interest. See Matter of , EAC 92
091 50126 (July 21, 1992). They include
improving the U.S. economy, improving
conditions of U.S. workers, improving
education and training of children and
under-qualified workers, improving
health care, providing affordable
housing, improving the environment,
and a request from an interested
government agency. Although these
factors provide a list of national goals or
objectives, they do not provide much
guidance to the public or to Service
adjudicators with respect to which
aliens merit a national interest waiver.

Without specific guidelines, the
service centers have found it difficult to
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determine which aliens should qualify
for the waiver. It has proven to be very
difficult to determine on a case-by-case
basis which petitions deserve a
“national interest” waiver. The Service
believes that, absent published general
guidelines, it is very difficult to
adjudicate consistently national interest
waivers. Based on the Service’s
experience in adjudicating national
interest waivers since 1991, the Service
proposes that the petitioner establish
four elements to qualify for a national
interest waiver. These elements will
allow for greater consistency in
adjudication of national interest waivers
as well as provide guidance to the
public. They do not limit, or attempt to
define, which types of activities are in
the national interest. The four elements
do, however, provide common
indicators of whether the alien’s
admission to the United States would
benefit the national interest.

The first element is that the alien
must have at least 2 years of experience
in the area in which he or she will
benefit the United States. The Service
believes that requiring some background
in the area in which the alien will
benefit the national interest is an
appropriate measure of whether the
alien has the commitment to pursue the
activity which will promote a national
interest, as stated in the petition. Unlike
an alien who immigrates based on a
labor certification, an alien who
immigrates based on a national interest
waiver does not require a specific job
offer and a sponsoring employer. It is,
therefore, more difficult in such waiver
cases for the Service to determine
whether the alien has the commitment
to engage in the activity which will
promote a national interest following
his or her admission as an immigrant.

To illustrate this problem, the Service
notes that it has received a number of
petitions, accompanied by a request for
a national interest waiver, from
professionals who recently received an
advanced degree and claim that they
will be engaged in activities which will
be in the national interest. One example
is an attorney who recently passed the
state bar examination and promises to
devote some of his practice to
representing indigent persons. Another
example is someone who has just
graduated from medical school and
states that he or she will practice in a
medically under-served area. Such
petitions have been problematic for the
Service to adjudicate. The aliens claim
they will be engaged in activity in
which they do not have a “track
record.” Under the current regulations,
the Service has no means to determine
whether the alien is truly committed to

performing the activity which promotes
the national interest. The Service
believes that it is appropriate to require
the alien to have 2 years of full-time
experience in the field of endeavor
which will promote the national
interest. The Service does not believe,
however, that the required period of
experience should include time in
which the alien was a full- or part-time
student. It is the position of the Service
that 2 years of full-time experience is
the minimum period of time to measure
the alien’s commitment to work in an
area which will promote the national
interest. In addition, this 2-year full-
time experience requirement is
necessary to determine whether the
alien has sufficient qualifying
experience in the field to play a
significant role in an activity which will
prospectively benefit the United States.

The second element is that the
national interest waiver not be based
purely on the alien’s ability to
ameliorate a local labor shortage.
Although the legislative history of
IMMACT and MTINA does not address
the meaning of the term ““national
interest,”” Congress clearly stated, in
section 212(a)(5)(C) of the Act, that all
aliens who immigrate under the second
and third employment-based categories
require a labor certification. Section
203(b)(2)(B) of the Act allows the
Attorney General to waive the
requirement that an alien’s services in
the sciences, arts, professions, or
business be sought by an employer in
the United States if it is in the national
interest. By enacting the national
interest waiver, Congress created an
exception to the general labor
certification requirement. It would,
therefore, be superfluous to allow an
alien to be exempted from the labor
certification requirement based purely
on a shortage of available U.S. workers.
Congress has delegated to the
Department of Labor the determination
of whether local labor shortages exist.
See section 212(a)(5)(A) of the Act. This
does not mean, however, that the
existence of a national labor shortage
would not be relevant to whether an
alien should be granted a national
interest waiver. The fact that the alien
has skills which are not available in the
overall U.S. labor market may be a
relevant consideration in deciding
whether to grant a national interest
waiver. However, should the Service
determine that the basis of the request
for a national interest waiver is solely to
alleviate a local labor shortage, a labor
certification will be the appropriate
basis to qualify for an employment-
based petition.

The plain language of the term
“national interest” supports the
Service’s position on local labor
shortages. The dictionary defines the
word “national’ as “pertaining to a
whole nation’ or “‘concerning or
encompassing an entire nation.” See
The Random House College Dictionary
(Rev. Ed. 1975). If the basis of the
request for a national interest waiver is
merely to solve a labor shortage in a
limited area of the country, the impact
of the alien’s employment cannot be
said to pertain directly to the entire
Nation. There must be an impact on the
Nation as a whole.

In conclusion, the Service has
determined that local labor market
concerns, standing alone, are not an
appropriate basis for a national interest
waiver, which exempts the alien from
the normal labor certification
requirement. Accordingly, the Service
proposes to preclude aliens from
obtaining a national interest waiver
based purely on a local labor shortage.

The third element in determining
whether the alien should be given a
national interest waiver is that the alien
will be involved in an undertaking
which will substantially benefit
prospectively the United States. This
requirement follows the statutory
language of section 203(b)(2)(B) of the
Act, which makes it clear that the
waiver request should be premised on
an activity which will further an
important national goal. The emphasis
of this element is on the particular
national goal the alien’s proposed
undertaking will promote.

The fourth element in determining
whether the labor certification and job
offer should be waived in the national
interest is that the alien play a
significant role in that activity which
will prospectively benefit the United
States. The Service has received a large
number of requests for a national
interest waiver from aliens who play
relatively minor roles in an important
project or activity which affects the
national interest. One example is an
alien who is an entry-level engineer
who works for a company which
conducts important research into new
sources of energy, such as fusion.
Another example is a physician who
claims that he or she will work in
primary-care, which the President’s
health care proposal emphasizes. In
both examples, the alien states that he
or she will be working in a field which
will promote a national goal or cause.
While this may be true, merely working
in an area which benefits the national
interest is not a sufficient basis to grant
a national interest waiver. The alien
must also establish that he or she will
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play a significant role in advancing the
particular national interest. In other
words, the alien has the burden of proof
that he or she will have a significant
impact on an activity which will benefit
the national interests of the United
States.

This proposed regulation will serve as
a guideline for aliens who apply for a
national interest waiver. It emphasizes
both the manner in which the alien will
contribute to the national interest, as
well as the activity or employment
itself. The Service believes that the alien
must show that he or she will play a
significant role in an undertaking which
will prospectively benefit the United
States.

Skilled Workers, Professionals, and
Other Workers

The employment-based third category
under section 203(b)(3) of the Act has
subcategories for professionals, skilled
workers, and unskilled workers.
Although there are 40,000 immigrant
visa numbers allocated annually to the
employment-based third category,
section 203(b)(3)(B) of the Act limits the
annual admissions of unskilled workers
to 10,000. In order to qualify as a skilled
worker, the job offered must require at
least 2 years of training or experience.
Under the current regulation, the
Service determines whether a job
offered is skilled or unskilled based on
the minimum experience or training
requirements which the prospective
employer places on the job, as certified
by the Department of Labor on Form
ETA 750. See 8 CFR 204.5(1)(4). Block
number 14 on Form ETA 750A (Offer of
Employment) lists the minimum
experience for a worker to satisfactorily
perform the job offered. As a matter of
practice, the Department of Labor
permits the minimum experience
required to satisfactorily perform the job
offered to be in the job offered or in a
related occupation.

The Service has received a number of
petitions in which the minimum
experience requirement in a related
occupation is 2 years or more and the
minimum experience requirement in the
job offered is less than 2 years. This
regulation proposes to place the
beneficiary into the unskilled category if
the experience requirement on Block 14
on Form ETA 750A for the job offered
shows less than 2 years of experience.
To do otherwise would mean that a job
applicant could meet one of the
minimum job offer requirements with
less than 2 years of experience in the job
itself. The Service has determined that
focusing on the experience required for
the job offered comports with the
language of section 203(b)(3)(A)(i) of the

Act which defines skilled workers as
qualified immigrants who are capable of
performing skilled labor, requiring at
least 2 years of experience or training.
Accordingly, the Service proposes to
add a sentence to emphasize that a
worker will be considered unskilled if a
job applicant can meet the minimum
experience requirements in the job
offered with less than 2 years of
experience.

Religious Workers

Section 151(a) of IMMACT created a
new immigrant category for ministers,
religious professionals, and other
religious workers. Section
101(a)(27)(C)(iii) of the Act provides
that in order to qualify under this
category, a minister must have been
carrying on the vocation of minister
during the previous 2 years. The Act
also requires professional and other
religious workers to carry on the
religious work during the previous 2
years. The regulation currently states
that ministers and religious workers
must have been performing the vocation
of minister or religious work
continuously, either abroad or in the
United States, for at least the 2-year
period immediately preceding the filing
of the petition. See 8 CFR 204.5(m)(1).
The Service proposes to amend the
regulation to expressly require that the
2 years of experience be full-time.

Before Congress enacted IMMACT in
1990, section 101(a)(27)(C) of the Act
classified ministers as special
immigrants. Under this category, the
alien had to establish that he was “‘an
immigrant who continuously for at least
two years immediately preceding the
time of his application for admission to
the United States has been, and who
seeks to enter the United States solely
for the purpose of carrying on the
vocation of minister of a religious
denomination.” This language is
virtually identical with the current
statute, except that Congress added a
category for religious workers. The
legislative history indicates that
Congress did not intend to overrule pre-
existing case law interpreting the
experience requirement under former
section 101(a)(27)(C) of the Act. See H.
Rep. No. 723, 101st Cong., 2nd Sess. 75
(1990). In Matter of Faith Assembly
Church, 19 1&N Dec. 391, 393 (Comm.
1986), the Commissioner determined
that the term “‘solely” applies to both
the alien’s proposed ministerial
activities as well as to the alien’s
previous experience as a religious
minister. Because of the legislative
history and the similarity in the
statutory language, it is appropriate for
the Service to require that the 2 years of

experience be full-time. In addition, this
interpretation is consistent with the
statutory framework, under which
IMMACT also created a nonimmigrant
category for religious workers. See
section 101(a)(15)(R) of the Act. The 2-
year experience requirement is the only
difference between the nonimmigrant
and immigrant religious worker
category. Compare id with section
101(a)(27)(C)(iii) of the Act. Both
categories require 2 years of
membership in the religious
denomination. Since membership in a
religious denomination may entail some
part-time volunteer work, part-time
employment should not suffice to
qualify the alien as a special immigrant
religious worker. Permitting such part-
time employment to count towards
meeting the experience requirement for
immigrant religious workers would
render the distinction between the two
categories, and, therefore, the
experience requirement itself,
superfluous.

Accordingly, the Service proposes to
amend the regulation to expressly
require that the 2 years of experience be
full-time. In order for the qualifying
experience to be considered full-time,
the alien must have worked in a
qualifying religious vocation or
occupation for at least 35 hours per
week or more, depending on what
constitutes “full-time” experience in the
particular religious occupation or
vocation.

Regulatory Flexibility Act

In accordance with 5 U.S.C. 605(b),
the Commissioner of the Immigration
and Naturalization Service certifies that
this rule will not, if promulgated, have
a significant adverse economic impact
on a substantial number of small
entities. This proposed rule merely
modifies existing regulations for
employment-based immigration. It will
not significantly change the number of
persons who immigrate to the United
States based on employment-based
petitions. Any impact on small business
entities will be, at most, indirect and
attenuated.

Executive Order 12866

This rule is not considered by the
Department of Justice, Immigration and
Naturalization Service, to be a
“significant regulatory action’” under
Executive Order 12866, § 3(f),
Regulatory Planning and Review, and
the Office of Management and Budget
has waived its review process under
section 6(a)(3)(A).
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Executive Order 12612

The regulation will not have
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Executive Order 12606

The Commissioner of the Immigration
and Naturalization Service certifies that
she has addressed this rule in light of
the criteria in Executive Order 12606
and has determined that it will have no
effect on family well-being.

List of Subjects in 8 CFR Part 204

Administrative practice and
procedure, Aliens, Employment,
Immigration, Forms.

Accordingly, part 204 of chapter | of
title 8 of the Code of Federal
Regulations is proposed to be amended
as follows:

PART 204—IMMIGRANT PETITIONS

1. The authority citation for part 204
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1151, 1153,
1154, 1182, 11864a, 1255; 8 CFR part 2.

2. In §204.5, paragraph (c) is revised
to read as follows:

§204.5 Petitions for employment-based
immigrants.
* * * * *

(c) Filing petition. Any United States
employer desiring and intending to
employ an alien may file a petition for
classification of the alien under section
203(b)(1)(B), 203(b)(1)(C), 203(b)(2), or
203(b)(3) of the Act. An alien, or any
person in the alien’s behalf, may file a
petition for classification under section
203(b)(1)(A) or 203(b)(4) of the Act (as
it relates to special immigrants under
section 101(a)(27)(C) of the Act). For
purpose of this part, a United States
employer must be a person who is a
United States citizen or permanent
resident, a firm, corporation, contractor,
or other association or organization in
the United States which engages a
person to work in the United States,
which has an employer-employee
relationship with respect to employees
as indicated by the fact that it may hire,
pay, fire, supervise, or otherwise control
the work of such employee.

* * * * *

3.In §204.5, paragraph (d) is

amended by adding the following

sentence immediately after the first
sentence, to read as follows:

§204.5 Petitions for employment-based
immigrants.
* * * * *

(d) Priority date. * * * If the United
States employer substitutes another
alien on a labor certification, the
priority date shall be the date the

employer requests the substitution.
* * *

* * * * *

4. 1n 8204.5, paragraph (e) is
amended by revising the third sentence
to read as follows:

§204.5 Petitions for employment-based
immigrants.
* * * * *

(e) Retention of section 203(b)(1), (2),
or (3) priority date.—* * * A petition
revoked pursuant to 8 CFR 205.2 for
fraud or misrepresentation will not
confer a priority date, nor will any
priority date be established as a result
of a denied petition. * * *

* * * * *

5. In §204.5, paragraph (f) is revised

to read as follows:

§204.5 Petitions for employment-based
immigrants.
* * * * *

(f) Maintaining the priority date of a
third or sixth preference petition filed
prior to October 1, 1991—Any petition
filed before October 1, 1991, and
approved on any date, to accord status
under section 203(a)(3) or 203(a)(6) of
the Act, as in effect before October 1,
1991, shall be deemed a petition
approved to accord status under section
203(b)(2) or within the appropriate
classification under section 203(b)(3),
respectively, of the Act as in effect on
or after October 1, 1991, provided that
the alien applies for an immigrant visa
or adjustment of status within the two-
year period following approval of the
petition during which an immigrant visa
is continuously available for his or her
use.

* * * * *

§204.5 [Amended]

6. Section 204.5(g)(2) is amended in
the last sentence by adding the phrase
“payroll records, W-2 forms,”
immediately after the phrase “bank
account records,”.

7.1n §204.5, paragraphs (h) through
(n) are redesignated as paragraphs (i)
through (0), respectively, and a new
paragraph (h) is added to read as
follows:

§204.5 Petitions for employment-based
immigrants.
* * * * *

(h) Validity of section 203(b) petitions
and labor certifications—(1) A petition
approved pursuant to section 203(b) of
the Act is valid indefinitely unless
revoked under section 205 of the Act. A
labor certification is valid until the alien
immigrates or adjusts status under an
employment-based petition based on the
labor certification, unless there is a
finding by the Service or the State
Department that the labor certification
was obtained through fraud or a
material misrepresentation.

(2) Changes in job location—(1) Non-
schedule A labor certificatons. A labor
certification is valid only for the area
within normal commuting distance of
the site of the original offer of
employment. Any location within a
Metropolitan Statistical Area is deemed
to be within normal commuting
distance. If there is a change in job
location after a Form 1-140 Immigrant
Petition for Alien Worker has been
approved, the petitioner shall file a new
Form 1-140 petition with the service
center having jurisdiction over the
intended place of employment.

(ii) Schedule A labor certifications. A
Schedule A labor certification is valid
anywhere in the United States.

(3) Successorship in interest. If there
has been a successor in interest to the
original petitioning employer, the
Service will reaffirm the validity of the
labor certification or previously
approved Form 1-140 petition for the
new employer. For purposes of this
paragraph, to be a successor in interest,
the new employer must have
substantially assumed the duties, rights,
obligations, and assets of the original
employer. In addition, the new
employer must offer the same wages and
working conditions to its employees,
offer the beneficiary the same job as
stated in the labor certification, and
continue to operate the same type of
business as the original employer. The
new employer must submit a Form I-
140 petition with the service center
having jurisdiction over intended place
of employment along with evidence that
it is a successor in interest and
documentation showing the change in
ownership and ability to pay the wage
offered. If the Service did not approve
a petition filed by the original employer,
the new employer must also establish
that the original employer had the
ability to pay the proffered wage when
the labor certification was submitted.

* * * * *

8. In §204.5, newly redesignated
paragraphs (i)(4) and (i)(5) are revised to
read as follows:
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§204.5 Petitions for employment-based

immigrants.
* * * * *

i * X *

(4) If the above standards do not
readily apply to the beneficiary’s
occupation, the petitioner may submit
comparable evidence to establish the
beneficiary’s eligibility. Meeting three of
the evidentiary standards listed in
paragraph (i)(3) of this section is not
dispositive of whether the beneficiary is
an alien of extraordinary ability. The
petitioner has the burden of proof to
establish that he or she is an alien of
extraordinary ability.

(5) No offer of employment required.
Neither an offer of employment in the
United States nor a labor certification is
required for this classification; however,
the petition must be accompanied by
clear evidence that the alien is coming
to the United States to continue work in
the area of expertise. Such evidence
may include letter(s) from prospective
employer(s), evidence of prearranged
commitments such as contracts, or a
statement from the beneficiary detailing
plans on how he or she intends to
continue his or her work in the United
States. The alien’s primary source of
earned income must come from the
specific activity or activities for which
he or she seeks classification as an alien
of extraordinary ability.

* * * * *

9. Section 204.5 is amended by:

a. Revising newly redesignated
paragraph (j)(3)(i) introductory text;

b. Revising newly redesignated
paragraph (j)(3)(i) (C) and (D); and by

c. Revising the first sentence in newly
redesignated paragraph (j)(3)(iii)(C), to
read as follows:

§204.5 Petitions for employment-based
immigrants.
* * * * *

1) * * *

?3) * * *

(i) Evidence that the professor or
researcher is recognized internationally
as outstanding in the academic field
specified in the petition. Such evidence
shall consist of at least two of the
following. Meeting two of the following
evidentiary standards listed in
paragraph (j)(3)(i) of this section is not
dispositive of whether the beneficiary is
recognized internationally as
outstanding in the academic field
specified in the petition. The petitioner
has the burden of proof to establish that
the beneficiary is an outstanding
researcher or professor:

* * * * *

(C) Published material in professional
publications written by others
discussing or analyzing the alien’s work

in the academic field. Such material
shall include the title, date, and author
of the material, and any necessary
translation;

(D) Evidence of the alien’s
participation, either individually or on
a panel, as the judge of the work of other
professors, researchers, or Ph.D.
candidates in the same or related
academic field;

* * * * *
iii) * * *

(C) A department, division, or
institute of a private employer or a state,
local, or Federal Government agency
offering the alien a permanent research

position in the alien’s academic field.
* X *

* * * * *

10. In 8§204.5, newly redesignated
paragraph (k)(3)(i) is amended by
redesignating paragraphs (k)(3)(i) (C)
and (D) as paragraphs (k)(3)(i) (D) and
(E) respectively; and by adding a new
paragraph (k)(3)(i)(C) to read as follows:

§204.5 Petitions for employment-based
immigrants.
* * * * *
k * X *
* X *

(is)* * *

(C) If the alien is already in the United
States working for an employer which is
not the same employer or a subsidiary
or affiliate of the entity by which the
alien was employed overseas, in the
three years preceding the filing of the
petition, the alien has been employed
outside the United States for at least one
year in a managerial or executive
capacity by a firm or corporation, or
other legal entity, or by an affiliate or
subsidiary of such a firm or corporation
or other legal entity;

* * * * *

11. In 8§204.5, newly redesignated
paragraphs (1)(1), ((3)(iii), and (I)(4) are
revised to read as follows:

§204.5 Petitions for employment-based
immigrants.
* * * * *

() Aliens who are members of the
professions holding advanced degrees or
aliens of exceptional ability. (1) Any
United States employer may file a
petition on Form 1-140 for classification
of an alien under section 203(b)(2) of the
Act as an alien who is a member of the
professions holding an advanced degree
or an alien of exceptional ability in the
sciences, arts, or business. If the alien is
seeking an exemption from the
requirement of a job offer in the United
States pursuant to section 203(b)(2)(B)
of the Act, then the alien, or anyone in

the alien’s behalf, may be the petitioner.
* * * * *

(3) * * *

(iii) If the standards in paragraph (1)(3)
do not readily apply to the beneficiary’s
occupation, the petitioner may submit
comparable evidence to establish the
beneficiary’s eligibility. Meeting three of
the evidentiary standards listed in
paragraph (I)(3)(ii) of this section is not
dispositive of whether the beneficiary is
an alien of exceptional ability. The
petitioner has the burden of proof to
establish that the alien is an alien of
exceptional ability.

(4) Labor certification or evidence that
the alien qualifies for Labor Market
Information Pilot Program—(i) General.
Every petition under this classification
must be accompanied by an individual
labor certification from the Department
of Labor, by an application for Schedule
A designation (if applicable), or by
documentation to establish that the
alien qualifies for one of the shortage
occupations in the Department of
Labor’s Labor Market Information Pilot
Program. To apply for Schedule A
designation or to establish that the
alien’s occupation is within the Labor
Market Information Program, a fully
executed uncertified Form ETA-750 in
duplicate must accompany the petition.
The job offer portion of the individual
labor certification, Schedule A
application, or Pilot Program
application must demonstrate that the
job requires a professional holding an
advanced degree or the equivalent, or an
alien of exceptional ability. If the job
offer portion of the labor certification
requires a baccalaureate degree or
foreign equivalent degree followed by at
least five years of progressive post-
baccalaureate experience in the
specialty, it must also provide that an
advanced degree holder may meet the
minimum job requirements.

(ii) Exemption from job offer. The
director may exempt the requirement of
a job offer, and thus of a labor
certification, for aliens of exceptional
ability in the sciences, arts, or business
and members of the professions if
exemption would be in the national
interest.

(A) To show that such exemption
would be in the national interest, the
petitioner must establish the following:

(1) The alien has at least two years of
full-time experience in the activity in
which he or she will benefit the United
States;

(2) The alien’s request for a waiver of
the labor certification requirement is not
based purely on a local labor shortage;

(3) The alien will engage in an
undertaking which will substantially
benefit prospectively the United States;
and
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(4) The alien will play a significant
role in the undertaking described in
paragraph (1)(4)(ii)(A)(3). .

(B) To apply for the exemption, the
petitioner must submit Form ETA—
750B, Statement of Qualifications of
Alien, in duplicate, as well as evidence
to support the claim that such
exemption would be in the national
interest.

* * * * *

12. In 8205.5, newly redesignated
paragraph (m)(4) is revised to read as
follows:

§204.5 Petitions for employment-based
immigrants.
* * * * *

m * * *

(4) Differentiating between skilled and
other workers. The determination of
whether a worker is a skilled or other
worker will be based on the
requirements of training and/or
experience placed on the job by the
prospective employer, as certified by the
Department of Labor. A worker will be
considered unskilled if the prospective
employer’s minimum experience
requirement, as certified by the
Department of Labor, indicates that less
than two years of experience, either in
the job offered or in a related
occupation, is required. In the case of a
Schedule A occupation or a shortage
occupation within the Labor Market
Pilot Program, the petitioner will be
required to establish to the director that
the job is a skilled one, i.e., one which
requires at least two years of training
and/or experience.

* * * * *

§204.5 [Amended]

13. In §204.5, newly redesignated
paragraph (n)(1) is amended in the
fourth sentence by adding the phrase
“on a full-time basis” immediately after
the phrase “or other work”’.

14. In §204.5, newly redesignated
paragraph (n)(3)(ii)(A) is amended by
adding the phrase “full-time’ between
the words *‘of”” and “‘experience”.

15. In §204.5, newly redesignated
paragraph (n)(4) is amended in the
second sentence by adding the phrase
“and will be working for the religious
organization on a full-time basis”
immediately after the term “or
solicitation of funds for support”.

16. In §204.5, newly redesignated
paragraph (0)(1) is revised to read as
follows:

§204.5 Petitions for employment-based
immigrants.
* * * * *

(o) Closing action—(1) Approval. An
approved employment-based petition

will be forwarded to the Department of
State National Visa Center. If the
petition indicates that the alien will
apply for adjustment to permanent
residence in the United States, the
approved petitions will be retained by
the Service for consideration with the
application for permanent resident

(Form 1-485).
* * * * *
§204.5 [Amended]

17. In 8§204.5, newly redesignated
paragraph (0)(3) is removed.

Dated: March 3, 1995.
Doris Meissner,

Commissioner, Immigration and
Naturalization Service.

[FR Doc. 95-13806 Filed 6-5-95; 8:45 am]
BILLING CODE 4410-10-M

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 98
[Docket No. 94-006-1]

Importation of Embryos From
Ruminants and Swine From Countries
Where Rinderpest or Foot-and-Mouth
Disease Exists

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the regulations to allow, under specified
conditions, the importation of embryos
from all ruminants, including cervids,
camelids, and all species of cattle, and
from swine from countries where
rinderpest or foot-and-mouth disease
exists. The regulations currently provide
for importing only embryos from certain
species of cattle in countries where
rinderpest or foot-and-mouth disease
exists. Research now indicates that
embryos from all species of cattle, from
ruminants other than cattle, and from
swine, which are produced, collected,
and handled under certain conditions in
countries where rinderpest or foot-and-
mouth disease exists, could be imported
with virtually no risk of introducing
communicable diseases of livestock into
the United States. This action would
make additional sources of genetic
material available to domestic animal
breeders.

DATES: Consideration will be given only
to comments received on or before
August 7, 1995.

ADDRESSES: Please send an original and
three copies of your comments to

Docket No. 94-006-1, Regulatory
Analysis and Development, PPD,
APHIS, Suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Comments received may be inspected at
USDA, room 1141, South Building, 14th
Street and Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect comments are requested to call
ahead on (202) 690-2817 to facilitate
entry into the comment reading room.
FOR FURTHER INFORMATION CONTACT: Dr.
Roger Perkins, Staff Veterinarian,
Import/Export Animals, National Center
for Import and Export, VS, APHIS, Suite
3B05, 4700 River Road Unit 39,
Riverdale, MD 20737-1231. Telephone:
(301) 734-8170.

SUPPLEMENTARY INFORMATION:
Background

The regulations in 9 CFR part 98
(referred to below as the regulations)
govern the importation of animal germ
plasm so as to prevent the introduction
of contagious diseases of livestock or
poultry into the United States. Subpart
A of part 98 applies to ruminant and
swine embryos from countries free of
rinderpest and foot-and-mouth disease
(FMD), and to embryos of horses and
asses. Subpart B applies to certain cattle
embryos from countries where
rinderpest or FMD exists. Subpart C
applies to certain animal semen.
Subpart B currently allows for the
importation of embryos from cattle (Bos
indicus and Bos taurus) from countries
where rinderpest or FMD exists only if
embryos are produced, collected, and
handled under certain conditions.
However, research 1 has demonstrated
that the same conditions would
effectively ensure that embryos from all
species of cattle, and from swine, and
from ruminants other than cattle,
including camelids and cervids, can
also be imported into the United States
from countries where rinderpest or FMD
exists without significant risk of
introducing these diseases.

At this time, only Bos indicus and Bos
taurus cattle embryos may be imported
into the United States from countries
where rinderpest or FMD exists. The
available gene pool for swine and
ruminants other than cattle cannot be
enlarged by using embryos from animals
in countries where rinderpest or FMD
exists. Because of this, U.S. livestock
interests, except cattle-related interests,

1Information about pertinent research may be
obtained from the Animal and Plant Health
Inspection Service, Veterinary Services, National
Center for Import-Export, 4700 River Road Unit 38,
Riverdale, Maryland 20737-1231.
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cannot fully participate in the growing
international market in germ plasm.

Therefore, we are proposing to amend
the regulations in subpart B to allow
embryos from all ruminants, including
cervids and camelids, from countries
where rinderpest or FMD exists, to be
imported into the United States under
the same conditions under which Bos
indicus and Bos taurus cattle embryos
may be imported from those countries
into the United States. Also, we are
proposing to amend the regulations in
subpart B to allow embryos from swine
from countries where rinderpest or FMD
exists to be imported into the United
States under conditions that are the
same as those for Bos indicus and Bos
taurus cattle embryos, except with
respect to the specific diseases for
which we would screen.

Under our proposed regulations, the
“General prohibitions’ in §98.12,
which now apply only to Bos indicus
and Bos taurus cattle embryos, would be
amended to cover embryos from all
ruminants, including camelids and
cervids, and swine. In addition, import
permits and health certificates would be
required for all ruminant and swine
embryos, just as they are now required
for Bos indicus and Bos taurus cattle
embryos (see §§98.13 and 98.14).
Collection, processing, and handling
requirements for all ruminant and swine
embryos would also be the same as
those now in place for Bos indicus and
Bos taurus cattle embryos (see §898.16,
98.17 and 98.18). In addition,
requirements concerning arrival and
inspection at the port of entry and
embryos refused entry would be the
same for all ruminant and swine
embryos as those now in place for Bos
indicus and Bos taurus cattle embryos
(see §898.19 and 98.20).

Health requirements would also be
the same for all ruminant embryos as are
those now in place for Bos indicus and
Bos taurus cattle embryos (see § 98.15).
The health requirements for swine
embryos would differ only in regard to
the listed diseases for which would
screen. The current regulations are
designed to ensure that embryos from
Bos indicus and Bos taurus cattle are
free of certain listed diseases. These
regulations, in part, address the health
of the donor dam and the herds in
which it was present, the health of the
animals in the embryo collection unit
with the donor dam, and the presence
of specific diseases in the locales of the
embryo collection unit and of any herd
in which the donor dam was present,
over the previous 12 months.

The listed diseases of concern for
embryos from Bos indicus and Bos
taurus cattle are bovine spongiform

encephalopathy, brucellosis, contagious
bovine pleuropneumonia, FMD, Rift
Valley fever, rinderpest, tuberculosis,
and vesicular stomatitis. All of these
diseases may affect other ruminants,
including cervids, all other species of
cattle, and camelids. Under our
proposed regulations, all ruminant
embryos would have to meet the same
health regulations as Bos indicus and
Bos taurus cattle embryos must now
meet, to ensure that they are not
infected with any of these diseases.
Except for brucellosis and tuberculosis,
none of these diseases are present in the
United States and we want to prevent
their introduction. Brucellosis and
tuberculosis are present in the United
States. However, we have programs to
control their spread and to eradicate
them. Therefore, we do not want
infected embryos imported into the
United States, where they could spread
infection and increase the cost and
difficulty of controlling and eradicating
these diseases.

The proposed diseases of concern for
swine embryos, which would be listed
in the regulations, are African swine
fever, brucellosis, FMD, hog cholera,
pseudorabies, rinderpest, swine
vesicular disease, tuberculosis, and
vesicular stomatitis. Except for
brucellosis, pseudorabies, and
tuberculosis, these are diseases which
are not present in the United States and
which may infect swine. Brucellosis,
pseudorabies, and tuberculosis are
present in the United States. However,
we have programs to control their
spread and to eradicate them. We
therefore do not want infected embryos
imported into the United States.
Rinderpest is not normally considered a
swine disease, but we are proposing to
require that swine embryos be free of
rinderpest because rare infections do
occur in domestic Asiatic swine.

We are also proposing to amend part
98 to remove the definition of cattle and
add a definition of ruminant. Cervids,
camelids, and all species of cattle would
be included under the proposed
definition of ruminant. Camelids are
often considered to be ruminants.
However, they are not true ruminants as
they do not have four stomach
compartments. There is no disease risk
basis to treat them differently than true
ruminants under these regulations.
Therefore, we propose to include them
under the definition of ruminant.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. The rule
has been determined to be not
significant for purposes of Executive

Order 12866, and, therefore, has not
been reviewed by the Office of
Management and Budget.

In accordance with 5 U.S.C. 603, we
have performed an Initial Regulatory
Flexibility Analysis, which is set out
below, regarding the impact of this
proposed rule on small entities.
However, we do not currently have all
the data necessary for a comprehensive
analysis of the effects of this rule on
small entities. Therefore, we are inviting
comment concerning potential effects.
In particular, we are interested in
determining the number and kind of
small entities that may incur benefits or
costs from implementation of this
proposed rule.

In accordance with 21 U.S.C. 111, the
Secretary of Agriculture is authorized to
promulgate regulations to prevent the
introduction or dissemination of any
communicable disease of animals from
a foreign country into the United States.
This proposed rule would allow the
importation of certain embryos from
swine and ruminants, including
camelids, cervids, and all species of
cattle, from countries where rinderpest
or foot-and-mouth disease exists, under
restrictions that appear adequate to
prevent the introduction or
dissemination of rinderpest, foot-and-
mouth disease, and other communicable
diseases of livestock.

The annual value of cattle embryos
imported during the past several years
has averaged in the hundreds of
thousands of dollars. We do not expect
that this proposed rule change would
result in a significant increase in cattle
embryo imports, since demand will
continue to be predominantly for the
Bos indicus and Bos taurus species.
However, APHIS does foresee the
importation of embryos of other species,
such as water buffalo and certain breeds
of sheep and goats from Africa.

At present, ruminants and swine from
countries where rinderpest or foot-and-
mouth disease exists can only enter the
United States following quarantine at
the Harry S Truman Animal Import
Center (HSTAIC). Allowing embryos of
additional ruminant species and swine
to be imported would enable importers
to forgo quarantine and other costs of
importing live animals. For example, we
estimate that the cost to importers of
importing approximately 500 Boer goats
from South Africa would average more
than $2,000 per animal for quarantine in
HSTAIC. This does not include testing,
post-quarantine clean-up expenses, and
other costs associated with importing
animals through HSTAIC. In addition,
importers must undergo the
inconvenience and uncertainty of
lottery selection (including putting
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down either a letter of credit or a
$50,000 deposit), must bear the costs of
qualifying animals for importation
through HSTAIC, and must assume the
risk that animals may not qualify for
importation after quarantine.
Quarantine-related costs could easily
exceed the cost of implanting an
imported embryo. Savings in
transporting embryos rather than live
animals, both before and after entry into
the United States, would also be
realized.

This proposed rule contains
paperwork and recordkeeping
requirements. Under this proposed rule,
import permits and health certificates
would be required for all ruminant and
swine embryos, as they are now
required for Bos indicus and Bos taurus
cattle embryos.

The alternatives to this proposed rule
would be to take no action, or to allow
the importation of embryos under
different conditions than those
proposed. We did not consider taking
no action a reasonable alternative,
because it would, in our opinion,
prohibit the importation of embryos
which pose no significant risk of
disease. We also did not consider
importation under conditions other than
those proposed a viable option. The
only available research concerns
embryos handled and treated as
proposed in this document. Embryos
handled and treated using other
methods have not been tested. We
therefore have no data demonstrating
that other methods would be adequate
to prevent the importation of rinderpest,
foot-and-mouth disease, and other
communicable diseases of livestock.

Executive Order 12778

This proposed rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this proposed rule will be submitted for
approval to the Office of Management
and Budget. Please send written
comments to the Office of Information
and Regulatory Affairs, OMB, Attention:
Desk Officer for APHIS, Washington, DC
20503. Please send a copy of your
comments to: (1) Docket No. 94-006-1,

Regulatory Analysis and Development,
PPD, APHIS, Suite 3C03, 4700 River
Road Unit 118, Riverdale, MD 20737—
1238 and (2) Clearance Officer, OIRM,
USDA, room 404-W, 14th Street and
Independence Avenue SW.,
Washington, DC 20250.

List of Subjects in 9 CFR Part 98

Animal diseases, Imports, Reporting
and recordkeeping requirements.

Accordingly, 9 CFR part 98 would be
amended as follows:

PART 98—IMPORTATION OF CERTAIN
ANIMAL EMBRYOS AND ANIMAL
SEMEN

1. The authority citation for part 98
would be revised to read as follows:

Authority: 7 U.S.C. 1622; 19 U.S.C. 1306;
21 U.S.C. 102-105, 111, 114a, 1344, 134b,
134c, 134d, 134f, 136 and 136a; 31 U.S.C.
9701; 7 CFR 2.17, 2.51, and 371.2(d).

Subpart B—Ruminant and Swine
Embryos From Countries Where
Rinderpest or Foot-and-Mouth Disease
Exists

2. The heading for subpart B would be
revised to read as set forth above.

3. Section 98.11 would be amended
by removing the definition of Cattle,
and by adding, in alphabetical order, the
following definitions to read as follows:

§98.11 Definitions.

* * * * *

Ruminant. All animals which chew
the cud, including cattle, buffaloes,
camelids, cervids (deer, elk, moose, and
antelope), sheep, goats, and giraffes.

Swine. The domestic hog and all
varieties of wild hogs.

* * * * *

§8§98.12,98.13, 98.14 [Amended]

4. In the following sections, the word
“Cattle’” would be removed and the
words “Ruminant, camelid, and swine”
would be added in its place:

a. 8§98.12(a);

b. §98.12(b);

c. 8§98.13(a); and

d. §98.14(a), the introductory text.

5. Section 98.15 would be amended as
follows:

a. In the introductory paragraph, the
word ‘‘Cattle’” would be removed and
the words “Ruminant and swine”
would be added in its place.

b. Paragraphs (a)(1) and (a)(2) would
be revised to read as set forth below:

c. In paragraph (a)(4), the word
‘“cattle’” would be removed and the
words ‘“‘ruminants or swine’ would be
added in its place.

d. In paragraph (a)(5), the first
sentence would be designated as

paragraph (a)(5)(i), the second sentence
would be designated as paragraph
(a)(5)(ii) and revised to read as set forth
below, and the third and fourth
sentences would be designated as
paragraphs (a)(5)(iii) and (a)(5)(iv),
respectively.

e. In paragraph (a)(7), the first
sentence would be designated as
paragraph (a)(7)(i) and revised to read as
set forth below, and the second sentence
would be designated as paragraph
(@)(7)(ii).

f. In paragraph (a)(8), the first
sentence would be designated as
paragraph (a)(8)(i) and revised to read as
set forth below, and the second sentence
would be designated as paragraph
(@)(8)(ii).

The revisions read as follows:

§98.15 Health requirements.

* * * * *

(a) * * x

(1) During the year before embryo
collection, no case of the following
diseases occurred in the embryo
collection unit or in any herd in which
the donor dam was present:

(i) Ruminant: Bovine spongiform
encephalopathy, contagious bovine
pleuropneumonia, foot-and-mouth
disease, Rift Valley fever, rinderpest, or
vesicular stomatitis; or

(ii) Swine: African swine fever, foot-
and-mouth disease, hog cholera,
pseudorabies, rinderpest, swine
vesicular disease, or vesicular
stomatitis.

(2) During the year before embryo
collection, no case of the following
diseases occurred within 5 kilometers of
the embryo collection unit or in any
herd in which the donor dam was
present:

(i) Ruminant: Bovine spongiform
encephalopathy, contagious bovine
pleuropneumonia, foot-and-mouth
disease, Rift Valley fever, rinderpest, or
vesicular stomatitis; or

(i) Swine: African swine fever, foot-
and-mouth disease, hog cholera,
pseudorabies, rinderpest, swine
vesicular disease, or vesicular

stomatitis.
* * * * *
o) * = *

(ii) The donor dam was determined to
be free of foot-and-mouth disease based
upon tests of the pair of serum samples.
In addition, if any of the following
diseases exist in the country of origin,
the donor dam was determined to be
free of these diseases based upon
additional tests of the serum samples:

(A) Ruminant: Contagious bovine
pleuropneumonia, Rift Valley fever,
rinderpest, or vesicular stomatitis; or
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(B) Swine: African swine fever, hog
cholera, pseudorabies, rinderpest, swine
vesicular disease, or vesicular
stomatitis.

* * * * *

(7)(i) Not less than 30 days nor more
than 120 days after embryo collection,
the donor dam was examined by an
official veterinarian and found free of
clinical evidence of the following
diseases:

(A) Ruminant: Bovine spongiform
encephalopathy, brucellosis, contagious
bovine pleuropneumonia, foot-and-
mouth disease, Rift Valley fever,
rinderpest, tuberculosis, and vesicular
stomatitis; or

(B) Swine: African swine fever,
brucellosis, foot-and-mouth disease, hog
cholera, pseudorabies, rinderpest, swine
vesicular disease, tuberculosis, and
vesicular stomatitis.

* * * * *

(8)(i) Between the time the embryos
were collected and all examinations and
tests required by this subpart were
completed, no animals in the embryo
collection unit with the donor dam, or
in the donor dam'’s herd of origin,
exhibited any clinical evidence of:

(A) Ruminant: Bovine spongiform
encephalopathy, brucellosis, contagious
bovine pleuropneumonia, foot-and-
mouth disease, Rift Valley fever,
rinderpest, tuberculosis, and vesicular
stomatitis; or

(B) Swine: African swine fever,
brucellosis, foot-and-mouth disease, hog
cholera, pseudorabies, rinderpest, swine
vesicular disease, tuberculosis, and
vesicular stomatitis.

* * * * *

§98.16 [Amended]

6. §98.16 would be amended as
follows:

a. In the introductory paragraph, the
first sentence, the word ‘‘Cattle”” would
be removed and the words “Ruminant
and swine” would be added in its place.

b. In paragraph (b), in the first
sentence, the word ‘““cattle” would be
removed and the words *‘embryo
donors” would be added in its place.

Done in Washington, DC, this 30th day of
May 1995.
Terry L. Medley,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 95-13667 Filed 6-5-95; 8:45 am]
BILLING CODE 3410-34-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50
[Docket No. PRM-50-61]

Nuclear Energy Institute, Receipt of a
Petition for Rulemaking

AGENCY: Nuclear Regulatory
Commission.

ACTION: Petition for rulemaking; Notice
of receipt.

SUMMARY: The Nuclear Regulatory
Commission (NRC) has received and
requests public comment on a petition
for rulemaking filed by the Nuclear
Energy Institute (NEI) on behalf of the
nuclear power industry. The petition
has been docketed by the Commission
and has been assigned Docket No. PRM—
50-61. The petitioner requests that the
NRC amend its regulations governing
fire protection at nuclear power plants.
The petitioner believes such an
amendment would provide a more
flexible alternative to the current
requirements and permit nuclear power
plant licensees more discretion in
implementing fire protection
requirements that would be site-specific
without adversely affecting a licensee’s
ability to achieve the safe shutdown of
a facility in the event of a fire.

DATES: Submit comments by September
29, 1995. Comments received after this
date will be considered if it is practical
to do so, but assurance of consideration
cannot be given except as to comments
received on or before this date.
ADDRESSES: Submit comments to:
Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555.
Attention: Docketing and Services
Branch.

Deliver comments to 11555 Rockville
Pike, Rockville, Maryland, between 7:45
am and 4:15 pm on Federal workdays.

For a copy of the petition, write: Rules
Review Section, Rules Review and
Directives Branch, Division of Freedom
of Information and Publications
Services, Office of Administration, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555.

Comments may be submitted
electronically, in either ASCII text or
WordPerfect format (version 5.1 or
later), by calling the NRC Electronic
Bulletin Board (BBS) on FedWorld. The
bulletin board may be accessed using a
personal computer, a modem, and one
of the commonly available
communications software packages, or
directly via Internet. Background
documents on this rulemaking are also
available for downloading and viewing
on the bulletin board.

If using a personal computer and
modem, the NRC rulemaking subsystem
on FedWorld can be accessed directly
by dialing the toll free number (800)
303-9672. Communication software
parameters should be set as follows:
parity to none, data bits to 8, and stop
bits to 1 (N,8,1). Using ANSI or VT-100
terminal emulation, the NRC
rulemaking subsystem can then be
accessed by selecting the ““Rules Menu”
option from the “NRC Main Menu.”
Users will find the “FedWorld Online
User’s Guides” particularly helpful.
Many NRC subsystems and data bases
also have a ““Help/Information Center”
option that is tailored to the particular
subsystem.

The NRC subsystem on FedWorld can
also be accessed by a direct dial phone
number for the main FedWorld BBS,
(703) 321-3339, or by using Telnet via
Internet: fedworld.gov. If using (703)
321-3339 to contact FedWorld, the NRC
subsystem will be accessed from the
main FedWorld menu by selecting the
“Regulatory, Government
Administration and State Systems,”
then selecting ““Regulatory Information
Mall.”” At that point, a menu will be
displayed that has an option “U.S.
Nuclear Regulatory Commission” that
will take you to the NRC Online main
menu. The NRC Online area also can be
accessed directly by typing ““/go nrc’’ at
a FedWorld command line. If you access
NRC from FedWorld’s main menu, you
may return to FedWorld by selecting the
“Return to FedWorld” option from the
NRC Online Main Menu. However, if
you access NRC at FedWorld by using
NRC'’s toll-free number, you will have
full access to all NRC systems, but you
will not have access to the main
FedWorld system.

If you contact FedWorld using Telnet,
you will see the NRC area and menus,
including the Rules Menu. Although
you will be able to download
documents and leave messages, you will
not be able to write comments or upload
files (comments). If you contact
FedWorld using FTP, all files can be
accessed and downloaded but uploads
are not allowed; all you will see is a list
of files without descriptions (normal
Gopher look). An index file listing all
files within a subdirectory, with
descriptions, is available. There is a 15-
minute time limit for FTP access.

Although FedWorld also can be
accessed through the World Wide Web,
like FTP, that mode only provides
access for downloading files and does
not display the NRC Rules Menu.

For more information on NRC bulletin
boards call Mr. Arthur Davis, Systems
Integration and Development Branch,
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NRC, Washington, DC 20555, telephone
(301) 415-5780; e-mail AXD3@nrc.gov.
FOR FURTHER INFORMATION CONTACT:
Monideep K. Dey, Office of Nuclear
Regulatory Research, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555. Telephone: 301-415-6443.
Michael T. Lesar, Office of
Administration, U.S. Nuclear Regulatory
Commission, Washington, DC 20555.
Telephone: 301-415-7163 or Toll Free:
800-368-5642.

SUPPLEMENTARY INFORMATION:
Background

The Nuclear Regulatory Commission
(NRC) received a petition for rulemaking
dated February 2, 1995, submitted by
the Nuclear Energy Institute (NEI). The
petition was docketed as PRM-50-61 on
February 2, 1995. The petitioner
requests that the NRC amend the
regulations in 10 CFR part 50 that
govern fire protection at nuclear power
plants. Specifically, the petitioner is
seeking an amendment to 10 CFR 50.48
and the addition of a new appendix that
it believes will provide a more flexible
alternative to the current fire protection
requirements in 10 CFR part 50,
Appendix R, that the petitioner
considers to be overly prescriptive.

The petitioner believes that
significant strides have been made in
the fire sciences and that licensees’ fire
protection programs have matured
during the period after the current NRC
fire protection requirements in 10 CFR
50.48 and 10 CFR Part 50, Appendix R,
were adopted. The petitioner also notes
that the NRC has gained nearly two
decades of experience in reviewing
licensee fire protection programs and
requests that NRC adopt a more current
approach to fire protection that builds
on the defense-in-depth concept used to
establish the existing requirements.

NEI cites the “NRC Program for
Elimination of Requirements Marginal
to Safety,” published on November 24,
1992 (57 FR 55157), and a separate
initiative entitled, “‘Reducing the
Regulatory Burden on Nuclear
Licensees,” published on June 18, 1992
(57 FR 27187), as examples in which the
NRC proposed amending its regulations
to continue efforts to eliminate
requirements that are marginal to safety
and to reduce the regulatory burden
when the benefit realized is not
commensurate with the resulting cost.
The petitioner also notes that the NRC’s
Regulatory Review Group (RRG)
identified the existing rule on fire
protection as one of the regulations that
should be improved.

The NRC'’s general fire protection
requirements for nuclear power plants

were published on February 20, 1971
(36 FR 3255), and are contained in 10
CFR part 50, Appendix A, General
Design Criterion (GDC) 3. The current
fire protection requirements contained
in 10 CFR 50.48 and 10 CFR part 50,
Appendix R, were adopted several years
after a 1975 fire at the Browns Ferry
Nuclear Power Plant following
considerable interaction between the
NRC staff, the nuclear industry, and
other interested parties. The petitioner
notes that the NRC used a defense-in-
depth approach to fire protection for
nuclear power plants that includes key
elements of protection, detection, and
suppression within a fire protection
program to attain the required objective
of protecting the safe shutdown
capability of the plant. However, the
petitioner believes that the current
requirements are too prescriptive
because they apply equally in all plant
areas without providing a mechanism
for determining the actual fire hazard in
each area.

NEI acknowledges that a prescriptive
rule was necessary in 1980 because
nuclear power plant fire protection
technology was relatively new at that
time. However, the petitioner believes
that those fire protection standards have
been difficult to implement consistently
for nuclear power plants and notes that
the NRC has granted more than 1,200
exemptions after the inception of the
rule. The petitioner believes that the
difficulty in implementing the standards
results not only from the
prescriptiveness of the current rule but
also because fire protection standards in
other industries are directed primarily
toward protection of life and property,
whereas fire protection at nuclear power
facilities focuses on preserving the
plant’s safe shutdown capability to
adequately protect the public health and
safety.

The petitioner states that the
proposed rule is based upon fire
protection programs already in place at
operating power plants and recognizes
the expertise developed by the NRC staff
and the industry over the past 20 years.
The petitioner notes that other Federal
agencies, such as the General Services
Administration (GSA), have enhanced
their fire protection regulations based
on recent advances in fire modeling
techniques. GSA uses fire modeling to
identify fire safety risks and develop
performance-based approaches to
achieving adequate levels of protection.

The petitioner also notes that the
Advisory Committee on Reactor
Safeguards has briefed the Commission
on the development of performance-
based approaches to fire protection at
nuclear power plants in the United

Kingdom and Canada. NRC is currently
participating in a Federal interagency
task force to assess the potential
implementation of performance-based
regulations, which include fire
protection. The RRG has specifically
recommended that probabilistic safety
assessment (PSA) techniques be used to
develop fire protection regulations that
are more performance-based. The
petitioner believes that the proposed
rule is consistent with the general
philosophy of focusing on key
objectives related to measurable
performance in order to permit
resources to be applied to and attention
centered on activities most directly
related to protection of the public health
and safety.

The petitioner believes that the
overall approach of the proposed rule
may be characterized as performance-
based because its ultimate goal is to
adequately maintain the safe shutdown
equipment function. NEI states that the
proposed rule, unlike the current
requirements, requires licensees to
establish appropriate measurable
parameters to ensure that the adequacy
of the plant fire protection features in
protecting the safe shutdown capability
can be demonstrated based on the actual
plant-specific fire risk. The petitioner
asserts that rather than focusing on the
details of the protective features, the
criteria for assessing acceptable
performance would be based on the
effectiveness of these features in
achieving the goal of the current fire
protection regulation, the successful
protection of the safe shutdown
function.

The proposed rule is similar to the
current rule in that it would require
licensees to perform a fire hazards
analysis (FHA). The petitioner states
that the proposed rule, however,
provides licensees with the flexibility to
determine the relative value of various
protective measures by supplementing
the FHA with insights derived from
other sources, such as a fire modeling
analysis or a PSA. The petitioner
believes that the proposed rule would
allow licensees to implement
alternative, more effective fire
protection measures without
compromising plant safety and,
therefore, would provide greater
flexibility than the current requirements
while achieving the same objective.

The petitioner claims that the
proposed rule would give licensees the
option of demonstrating that they
provide adequate protection against
postulated fire hazards without having
to resort to the more costly and time-
consuming exemption process. The
petitioner states that the current
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language in 10 CFR part 50, Appendix
R, would be retained and an alternative
way to meet the requirements in 10 CFR
50.48 would be provided by the
proposed Appendix S. The petitioner
explains that licensees need not
implement the proposed Appendix S in
its entirety but may substitute, in whole
or in part, the specific sections
corresponding to Appendix R, as
appropriate, in order to provide an
equivalent degree of protection. The
petitioner believes that the proposed
rule provides an alternative means of
complying with the fire protection
requirements contained in GDC 3.

The proposed rule does not
distinguish between older plants and
those licensed to operate after January 1,
1979. The petitioner believes that the
revised regulation can be applied
equally to all plants because the newer
plants were licensed pursuant to Branch
Technical Position (BTP) 9.5-1, which
is contained in NUREG-0800, and
because 10 CFR part 50, Appendix R,
which applied to older plants, reflects
BTP 9.5-1.

The petitioner indicates that the
proposed rule amends 10 CFR 50.48 by
removing the schedule requirements
that are no longer applicable. The
proposed rule would also permit
licensees to relocate the fire protection
program from their technical
specifications to the Final Safety
Analysis Report as suggested in Generic
Letter 88-12, ““‘Removal of Fire
Protection Requirements from Technical
Specifications” (August 2, 1988). The
petitioner envisions that the proposed
changes would include the development
of a new guidance document by the
nuclear industry concurrent with the
proposed promulgation of the rule. NRC
would accept this guidance and issue a
regulatory guide describing acceptable
methods of compliance. Although the
petitioner notes that licensees would be
able to adopt other approaches to
comply with the proposed rule, it
realizes that the burden of
demonstrating the adequacy of an
alternative approach would be on the
licensee.

The petitioner indicates that many of
the prescriptive requirements in
Appendix R, such as administrative
controls, fire barrier penetration seals,
and fire doors, would be removed. Also,
the distinction between hot and cold
shutdown ability and the requirement
for 72-hour cold shutdown would be
removed because the petitioner believes
these requirements would no longer be
applicable. The term “‘safe shutdown”
as applied in the proposed rule would
apply to both hot and cold shutdown
functions. The petitioner believes that

the proposed rule provides an
opportunity for licensees to incorporate
the advances in fire protection
technology that have occurred after the
current rule was enacted. As an
example, the petitioner provides the
requirements for fire hose materials and
testing that cannot be altered under the
current rule without a specific
exemption granted by the NRC. The
petitioner believes that the proposed
rule provides an opportunity to revise
fire hose testing to take into account
material improvements.

The petitioner states that under the
proposed rule, the licensee would
maintain, in auditable form, all
supporting analyses of alternatives to its
fire protection programs instead of
requiring the NRC staff to review and
approve the alternatives. The petitioner
believes that this type of approach
would result in substantial reduction of
required reviews by the NRC staff. The
petitioner has concluded that under the
proposed rule, NRC can effectively
satisfy its responsibility of ensuring the
public health and safety by monitoring
licensee performance.

The petitioner has included an
appendix entitled “Supplementary
Analyses in Support of the Petition for
Rulemaking,” which contains analyses
of issues that the NRC must consider,
including the effect of the proposed
action on the environment and small
business entities, the paperwork
required of those affected by the change,
whether a regulatory analysis must be
performed, and whether the backfit rule
applies to this action.

The NRC is soliciting public comment
on the petition submitted by NEI that
requests the changes to the regulations
in 10 CFR part 50 as discussed below.

The Petitioner

The petitioner is the Nuclear Energy
Institute (NEI), the organization
responsible for establishing unified
nuclear industry policy on matters
affecting the nuclear energy industry.
NEI’'s members include all utilities
licensed to operate commercial nuclear
power plants in the United States,
nuclear plant designers, major architect/
engineering firms, fuel fabrication
facilities, materials licensees, and other
organizations and individuals involved
in the nuclear energy industry.

Discussion of the Petition

The petitioner has submitted this
petition for rulemaking because it
believes the current fire protection
regulations for nuclear power plants are
overly burdensome and prescriptive.
The petitioner believes that the
proposed Appendix S is more flexible in

its application than the current
Appendix R and fully meets the
requirements in 10 CFR part 50,
Appendix A, GDC 3. Under the
proposed rule, rather than a blanket
requirement for the capability to shut
down the plant within 72 hours, the
licensee is required to have a cold
shutdown capability or to demonstrate
the ability to achieve and maintain hot
shutdown until a cold shutdown path
can be made available. The petitioner
believes that the intent of the current
fire protection requirement has been to
ensure that plant operators can maintain
control during a fire and safely shut
down the plant. The petitioner states
that the proposed rule preserves this
intent without imposing an
unnecessarily restrictive time limitation
by recognizing the success of operating
history and accumulated operator
training and experience.

The petitioner states that other
prescriptive distinctions in the current
regulation, such as the distinction
between exposure and direct fires and
between normal, alternate, and
dedicated shutdown systems, are
removed. Under the proposed rule,
licensees must consider the plant fires
that may be credible based on actual
plant-specific conditions in
demonstrating that the plant could be
safely shut down in the event of a fire.
The petitioner believes that this action
could be achieved through any available
means by utilizing either redundancy in
safe shutdown equipment or diversity of
shutdown methods. The petitioner has
concluded that this approach is more
flexible than the current requirements
and is consistent with the intent of the
current regulation.

The petitioner states that the general
requirements section of the rule remains
essentially unchanged because the goals
of the licensee’s fire protection program
are the same. The reference to
“alternative or dedicated shutdown” is
removed because the petitioner believes
that the overall intent to provide
redundancy or diversity in shutdown
methods is reflected throughout the
revised rule.

The petitioner states that the
proposed rule describes the fire main as
a “‘system” instead of a ““fire loop.” The
petitioner believes that this distinction
allows licensees to provide water for fire
suppression in the most practical
manner without a requirement for a
specific loop design. The petitioner has
concluded that as a general principal
the imposition of specific design
requirements is overly prescriptive. The
petitioner believes that by placing the
discussion of appropriate design
features in a guidance document, the
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licensee will have the flexibility to
design new systems or modify current
systems to more effectively meet the
same performance criteria. The
proposed rule replaces the current 2-
hour supply requirement with a
requirement to demonstrate the
availability of a water supply sufficient
to protect the safe shutdown capability,
as determined by the fire hazards
analysis. The petitioner believes that
this change provides flexibility in
selecting water sources while ensuring
that these sources are functionally
available.

The petitioner has proposed that the
current language describing ‘“outside”
hydrants be clarified by replacing the
term with “exterior plant” to reflect the
requirement that valves be installed for
hydrants located outside plant
buildings. The petitioner believes that
this emphasis on performance capability
is consistent with NRC staff positions in
Generic Letter 86-10 and exemptions
granted to date, as well as the Statement
of Consideration in the original
rulemaking of Appendix R. Also, the
limitations of the current rule to
“exposure fire hazards’ are removed
because the petitioner believes that the
proposed rule addresses all fires, not
just exposure fires. The petitioner
indicated that specific detailed
requirements for testing manual fire
suppression systems are also removed
because they are more properly dealt
with in the proposed guidance
document.

The petitioner believes that the
flexibility provided by the proposed
alternatives to the current requirements
allows licensees to direct their resources
more efficiently and is expected to
result in an appreciable economic
benefit to licensees while maintaining
adequate protection. The petitioner
claims that accounting for material
improvements in design and
manufacture of fire hoses can
substantially reduce the frequency of
hose testing and will result in a $16,000-
per-year cost reduction at a two-unit
plant. The petitioner states that because
detailed provisions for hydrostatic hose
tests are more properly included in the
proposed guidance document, no need
exists for an explicit requirement in the
proposed rule.

The petitioner states that the focus of
the current regulation on automatic
detection “‘systems’ is made more
flexible by specifying automatic
detection *‘capability’” where
determined necessary by the fire
hazards analysis. However, the
petitioner also indicates that the
requirement for detection capability
with or without offsite power has been

retained in the proposed rule. The
petitioner indicates that the guidance
document is expected to identify
pertinent National Fire Protection
Association (NFPA) codes and
standards for the design, installation,
maintenance, testing, and power
supplies for automatic detection
systems.

The petitioner states that the section
on protecting the safe shutdown
capability from fire in the current rule
has been to ensure that the safe
shutdown capability is not lost as a
result of a single fire. The petitioner also
notes that three alternative requirements
in the current rule, including physical
separation, provision of a 3-hour barrier,
or provision of a 1-hour barrier with
automatic suppression, were established
to achieve this goal. The petitioner
states that the focus of fire protection for
the safe shutdown capability is
broadened to the protection of the safety
function rather than maintaining the
narrow focus on prescribed fire barrier
ratings. The petitioner believes that the
proposed language allows a licensee to
satisfy Section I11.G. of Appendix S by
demonstrating the adequacy of its
defense-in-depth program rather than
satisfying the prescriptive requirements
of the current regulation. The
prescriptive requirements are replaced
by the requirement to perform an
engineering analysis or use the
combination of engineering and
probabilistic assessments to
demonstrate that adequate time is
available to complete the safety function
of bringing the facility to a safe
shutdown condition.

The petitioner believes that the net
effect of making this type of approach
part of a licensee’s fire protection
program is that the proposed rule
removes the resource demand on
licensees and the NRC staff to prepare
and review, respectively, as an
exemption any alternative proposed to
the 1-hour and 3-hour barrier
requirements. Under the proposed rule,
the licensee would perform the
appropriate evaluation using current
analytical tools to demonstrate
functionality rather than filing an
exemption request based on a
deterministic evaluation of the installed
defense-in-depth features.

The petitioner states that the original
rule adopted the design-basis protection
feature because the initiation and
propagation of fire was still believed to
be so unpredictable at that time that the
design-basis fire approach was
considered to be impractical. However,
today various fire modeling techniques,
such as those used in the EPRI FIVE
methodology and those developed by

the National Institute of Standards and
Technology and by the Factory Mutual
Research Center, are available to predict
the initiation and propagation of fires
with a reasonable degree of confidence.
The petitioner believes that the
proposed rule allows licensees
flexibility in evaluating anticipated fire
loadings in an area because of the
awareness of the existing fire hazards
and the determination of fire barrier
performance requirements by
recognized competent fire initiation and
propagation models. The petitioner
claims that instead of focusing on a
specific aspect such as fire barrier
rating, under the proposed rule, the
licensee will be able to more effectively
utilize these fire protection features to
protect the safe shutdown capability.
The petitioner has concluded that
installing a 1-hour or 3-hour rated fire
barrier becomes less important in terms
of the effectiveness of the fire protection
program because it is only one factor
that will be considered in a more
comprehensive program than currently
exists.

The petitioner states that in many
circumstances automatic suppression,
along with 1-hour barriers, may not be
necessary in some existing plant designs
for protection of the safe shutdown
capability. The petitioner notes that the
in situ combustible loading in an area
might be so low that any fire that might
occur would be of limited duration,
extent, and magnitude. The petitioner
believes that existing protective features
other than automatic suppression might
be capable of protecting the safe
shutdown equipment until a suitable
manual response could be provided.
The proposed rule would permit
removal of the requirements for
surveillance, maintenance, and testing
of unnecessary suppression systems,
which the petitioner believes would
save approximately $12,000 a year for a
typical two-unit plant.

The petitioner also notes that the
probability for core damage as a result
of various events is being assessed by
licensees under the Individual Plant
Examination for External Events (IPEEE)
programs. Under these programs,
licensees must address plant
vulnerabilities, including the
detrimental effects of fires. The
petitioner believes that the current rule
severely restricts a licensee’s ability to
effectively address these effects under
the IPEEE programs in stating that the
proposed rule would provide needed
flexibility to allow these vulnerabilities
to be effectively addressed. The
petitioner has concluded that Section
I11.G. of Appendix S is not limited to
defining specific fire barrier
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effectiveness in isolation from the
overall consideration of system
functional availability. The petitioner
claims that the proposed rule provides
additional measures to achieve the
overall performance objective of
ensuring protection of the safe
shutdown function in the event of a
single fire, consistent with the intent of
the current regulation.

The petitioner recognizes that fire
brigade training must still include
initial and routine practical training and
drills. However, the petitioner believes
that the proposed rule removes the
detailed prescriptive requirements and
addresses those matters in the proposed
guidance document to provide
flexibility to licensees in the
implementation of the proposed rule.
The petitioner has concluded that the
cost savings of using alternative fire
brigade training methods rather than
following the specific training
requirements of the current rule would
be about $12,000 a year at a two-unit
plant.

The petitioner notes that the current
requirements for emergency lighting
specify the same lighting for all areas,
no matter how little the lighting is used.
The proposed rule would require the
licensee to evaluate what lighting would
be necessary for achieving safe
shutdown and to provide sufficient
lighting capacity to support that safe
shutdown if the postulated fire could
credibly result in the loss of normal and
essential lighting consistent with
previously granted exemptions. The
petitioner believes that implementation
of the proposed rule would result in
appreciable cost savings to licensees of
about $17,000 a year for a two-unit
plant.

Although the proposed rule does not
contain the detailed administrative
requirements of the current rule, the
petitioner states that it outlines the
scope of the controls to include use,
storage, and disposal of combustible and
flammable materials and ignition
sources, review of work activities,
inspections, and emergency planning.
The petitioner believes that the
proposed rule would provide a more
resource-efficient method of area
monitoring and estimates that the cost
savings from removing the need for
currently required work permits would
be about $45,000 a year.

The petitioner states that the
proposed rule differs from the current
rule with respect to shutdown path
capability in that it permits the licensee
to take advantage of the extensive
operational experience with fire
protection, prior NRC determinations,
and the significant developments in fire

sciences in providing appropriate fire
protection for the equipment. The
proposed rule follows the guidance of
Generic Letter 86—10 and previously
granted exemptions to Appendix R in
order to allow licensees greater
flexibility in satisfying 10 CFR Part 50,
Appendix A, GDC 3. The petitioner
states that because a licensee selecting
an alternative under the revised rule
must demonstrate the adequacy of the
alternative selected, the NRC staff
would continue to evaluate the
shutdown path capability through
audits of licensee programs.

The petitioner believes that the
current requirement to categorically
assume a loss of offsite power either
concurrently with or within 72 hours of
a fire anywhere in the plant is overly
conservative and unnecessarily
prescriptive. Because the petitioner has
concluded that only a relatively small
set of postulated plant fire scenarios
could result in or occur with a
simultaneous loss of power, the
proposed rule requires that licensees
demonstrate their ability to safely shut
down the plant without offsite power
for only those postulated fires. The
petitioner claims that the NRC staff has
acknowledged that the 72-hour
requirement is somewhat arbitrary and
has granted an exemption if a licensee
demonstrated the capability to achieve
cold shutdown in more than 72 hours
utilizing only offsite power. The
petitioner believes that the proposed
rule satisfies the safe shutdown
objective by placing the plant in a
controlled and stable condition as
defined in the technical specifications
until cold shutdown can be achieved.
The petitioner has concluded that the
flexibility incorporated into the
proposed rule would allow a licensee to
safely shut down the plant in an orderly
manner by using familiar, tested
procedures. The petitioner has also
concluded that the revised requirements
would allow licensees to adopt
alternatives that would result in
potential cost savings.

The petitioner states that the
proposed rule provides an alternative to
the detailed penetration seal test
acceptance criteria contained in the
current rule. The proposed rule would
require licensees to demonstrate that the
penetration seal either meets the same
endurance rating as the barrier in which
it is contained or is adequate to
withstand the fire hazards in the area for
the time necessary for the equipment to
perform its safety function. The
petitioner has also concluded that the
current regulation contains an
unnecessarily prescriptive requirement
to inspect fire doors semiannually to

verify their operability. The proposed
rule would remove the inspection
schedule and criteria from the rule and
provide licensees the flexibility to
choose the most appropriate method for
a particular fire door. The petitioner
believes that although protection against
fire in the reactor coolant pump
lubricating oil system in a noninerted
containment is to be maintained, even
considering the possibility of a safe
shutdown earthquake, measures to
ensure this protection should be based
on the licensee’s hazards assessment.

The Petitioner’s Proposed Amendment

The petitioner requests that 10 CFR
Part 50 be amended to overcome the
problems the petitioner has itemized
and recommends the following
revisions to the regulations:

1. The petitioner proposes that §50.48
be amended by deleting paragraph (e)
and by revising paragraphs (b), (c), and
(d) to read as follows:

Section 50.48 Fire Protection
Requirements

* * * * *

(b) Appendix R to this part, as
promulgated on November 19, 1980,
and amended May 27, 1988, established
fire protection features required to
satisfy Criterion 3 of Appendix A to this
part with respect to certain generic
issues for nuclear power plants licensed
to operate before January 1, 1979.
Except for the requirements of Sections
.G, lI1.J., and I11.0., the provisions of
Appendix R to this part did not apply
to nuclear power plants licensed to
operate before January 1, 1979, to the
extent that fire protection features
proposed or implemented by the
licensee have been accepted by the NRC
staff as satisfying the provisions of
Appendix A to Branch Technical
Position BTP APCSB 9.5-11 reflected in
staff fire protection safety evaluation
reports issued before the effective date
of this rule, or to the extent that fire
protection features were accepted by the
staff in comprehensive fire protection
safety evaluation reports issued before

1Clarification and guidance with respect to
permissible alternatives to satisfy Appendix A to
BTP APCSB 9.5-1 has been provided in five other
NRC documents:

“Supplementary Guidance on Information
Needed for Fire Protection Evaluation,” dated
October 21, 1976.

“Sample Technical Specification,” dated May 12,
1977.

“Nuclear Plant Fire Protection Functional
Responsibilities, Administrative Control and
Quality Assurance,” dated June 14, 1977.

“Manpower Requirements for Operating
Reactors,”” dated May 11, 1978.

“Generic Letter 85-01, Fire Protection Policy
Steering Committee Report,” dated January 9, 1985.
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Appendix A to Branch Technical
Position BTP APCSB 9.5-1 was
published in August 1976. With respect
to all other fire protection features
covered by Appendix R, all nuclear
power plants licensed to operate before
January 1, 1979, have been required to
satisfy the applicable requirements of
Appendix R to this part, including
specifically the requirements of Sections
H.G., 111.J., and 111.0.

(c) Nuclear power plants licensed to
operate after January 1, 1979, meet the
requirements of Appendix R, as
promulgated on November 19, 1980,
and amended May 27, 1988, and satisfy
Criterion 3 of Appendix A to this part
by providing fire protection programs in
accordance with the provisions of their
licenses.

(d) Appendix S to this part provides
an alternative method to satisfy fire
protection requirements. Licensees may
continue to comply with Appendix R, or
they may utilize, in whole or in part, the
requirements of Appendix S for any
matter for which there is a
corresponding specific topic in the
licensee’s fire protection program. This
substitution may be exercised by all
licensees regardless of the issuance date
of their license to operate. Any
alteration of a plant’s existing fire
protection program pursuant to this
regulation shall be documented to
demonstrate that the changes adopted
do not alter the ability of the fire
protection program to provide the
capability to safely shut down and
maintain the plant in a safe shutdown
condition in the event of a single fire.
The licensee shall document adoption
of any substitution provided by
Appendix S, where applicable, in the
licensee’s fire protection program
documentation package. All exemptions
to Appendix R previously granted to
licensees apply in full under the terms
of Appendix S.

2. The petitioner proposes that a new
Appendix S be added to 10 CFR Part 50
to read as follows:

Appendix S to Part 50—Fire Protection
Performance at Nuclear Power
Facilities

I. Introduction and Scope

This appendix applies to all licensed
nuclear power electric generating
stations as set forth in §50.48. This
appendix sets forth the objectives and
criteria which constitute a fire
protection program adequate for
meeting GDC 3 of Appendix A to this
part. The specific paragraphs of this
appendix have been formatted to
parallel those of Appendix R to this
part, with corresponding paragraph

headings. Paragraphs E. and I. have been
intentionally left blank and are reserved
because there is no provision in this
appendix that corresponds to these
sections in Appendix R to Part 50.

Criterion 3 of Appendix A to Part 50
specifies that ““Structures, systems, and
components important to safety shall be
designed and located to minimize,
consistent with other safety
requirements, the probability and effect
of fires and explosions.”

This regulation applies to equipment
and functions designated as necessary to
achieve and maintain safe plant
shutdown in the event of a single fire in
the plant. The terms “‘as needed’ and
‘“as necessary’’ are used interchangeably
throughout this appendix. The phrase
“‘safe shutdown will be used
throughout this appendix as applying to
safely shutting the plant down and
maintaining it in a safe shutdown
condition at either a hot or cold
shutdown condition.

Because fire may affect safe shutdown
systems, and because the loss of
function of systems used to mitigate the
consequences of design-basis accidents
under post-fire conditions does not per
se impact public safety, the need to
limit fire damage to systems required to
achieve and maintain safe shutdown
conditions is greater than the need to
limit fire damage to those systems
required to mitigate the consequences of
design-basis accidents.

The licensee shall ensure that a safe
shutdown path is or can be made
available to bring the plant to cold
shutdown in the event of a single fire in
the plant. If a cold shutdown condition
cannot be reached, it must be
demonstrated that a hot shutdown can
be achieved and maintained until a cold
shutdown path is available. The terms
“trains” and “‘paths’ are used
throughout this regulation to signify any
method of shutdown.

Repairs and/or replacements may be
instituted to either hot or cold
shutdown paths as long as it can be
demonstrated, for example, through
procedures that such repairs and/or
replacements can be conducted within a
timeframe commensurate with assuring
safe shutdown of the plant and
consistent with the plant’s technical
specifications. Redundant systems used
to mitigate the consequences of design-
basis accidents but not necessary for
safe shutdown may be lost to a single
fire.

1l. General Requirements

A. Fire protection program. A fire
protection program shall be established
at each nuclear power plant to provide
reasonable assurance that structures,

systems, and components necessary to
safely shut the plant down are capable
of fulfilling their intended functions in
the event of a single fire. The program
shall establish the fire protection policy
for the protection of structures, systems,
and components that are necessary to
achieve and maintain safe shutdown in
the event of a single fire, and the
procedures, equipment, and personnel
required to implement the program at
the plant.

The fire protection program shall be
under the direction of an individual
who has been delegated authority
commensurate with the responsibilities
of the position and who has available
personnel knowledgeable in both fire
protection and nuclear safety.
Appropriate combinations of fire
protection features should be provided
to ensure the functional availability of
the required safe shutdown equipment
located in a fire area. The fire protection
program shall extend the concept of
defense-in-depth to fire protection areas
important to safety, with the following
objectives:

e To prevent fires from starting;

« To detect rapidly, control, and
extinguish promptly those fires that do
occur; and

« To provide protection for
structures, systems, and components
needed for safe shutdown so that a
single fire in the plant that is not
promptly extinguished by the fire
suppression activities will not prevent
the safe shutdown of the plant.

B. Fire hazards analysis. A fire
hazards analysis shall be performed by
fire protection and reactor systems
engineers, as necessary, to:

1. Consider potential in situ and
transient fire hazards;

2. Determine the consequences of fire
in any location in the plant on the
ability to safely shut down the reactor
or on the ability to minimize and
control the release of radioactivity to the
environment; and

3. Specify measures for fire
prevention, detection, suppression, and
containment and shutdown capability
as required for each fire area containing
structures, systems, and components
necessary to achieve and maintain safe
shutdown.

C. Fire protection features. Fire
protection features shall meet the
following general requirements for all
fire areas that contain or present a fire
hazard to structures, systems, or
components that are necessary to ensure
that safe plant shutdown in the event of
a fire can be achieved and maintained:

1. In situ fire hazards shall be
identified and suitable protection
provided.
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2. Transient fire hazards associated
with normal operation, maintenance,
repair, or modification activities shall be
identified and eliminated where
possible. Those transient fire hazards
that cannot be eliminated shall be
controlled and suitable protection
provided.

3. Surveillance procedures shall be
established to ensure that fire barriers
are in place and that fire suppression
systems are capable of performing their
intended functions, as necessary to
support safe plant shutdown in the
event of a fire.

I11. Specific Requirements

A. Water supplies for fire suppression
systems. Two redundant water supplies
shall be provided to furnish necessary
water volume and pressure to the fire
main system. Either redundant suctions
from a single large body of water or
redundant water storage tanks may be
employed in meeting this requirement.
These supplies shall be situated such
that a failure of one supply will not
result in failure of the other supply.
Each supply of the fire water
distribution system shall be capable of
providing the maximum expected water
demands as justified by an assessment
of the fire hazards in the area. Other
water systems used as one of the two
fire water supplies shall be permanently
connected to the fire main system and
shall be capable of automatic alignment
to the fire main system. The use of other
water systems for fire protection shall
not be incompatible with their functions
required for safe plant shutdown.
Failure of the other system shall not
degrade the fire main system.

B. Sectional isolation valves.
Sectional isolation valves shall be
installed in the fire main system to
permit isolation of portions of the fire
main system for maintenance or repair
without interrupting the entire water
supply.

C. Hydrant isolation valves. Valves
shall be installed to permit isolation of
exterior plant hydrants from the fire
main for maintenance or repair without
interrupting the water supply to
automatic or manual fire suppression
systems in any area containing or
presenting a fire hazard to safe
shutdown equipment, to the extent that
it can be assured that the plant can be
safely shut down in the event of a single
fire.

D. Manual fire suppression.
Standpipe and hose systems shall be
installed and maintained so that at least
one effective hose stream will be able to
reach any location that contains or
presents a fire hazard to structures,
systems, or components as necessary to

ensure safe plant shutdown. Access to
permit effective functioning of the fire
brigade shall be provided to all areas
that contain or present a fire hazard to
structures, systems, or components that
could impact successful safe plant
shutdown.

E. [Reserved]

F. Automatic fire detection.
Automatic fire detection capability shall
be installed in areas of the plant that
contain or present any fire hazard to
safe shutdown systems or components,
as determined by fire hazard analyses of
these areas. These fire detection
capabilities shall be capable of operating
with or without offsite power.

G. Fire protection of safe shutdown
capability. A fire protection program
shall be instituted to ensure the
functional availability of necessary and
sufficient equipment to provide for safe
shutdown in the event of a single fire in
the plant. Engineering analysis or a
combination of engineering and
probabilistic safety assessments should
be used to provide a technical
understanding of fire hazards in a
particular area. Appropriate
combinations of fire barriers, physical
separation, fire detection, fixed or
automatic fire suppression, manual
actions, repairs or replacements,
administrative controls, and other
means, as necessary, to ensure the
functional availability of the required
safe shutdown equipment located in
that fire area should be provided. The
effects of damage from fire suppression
activities or rupture or inadvertent
operation of fire suppression systems
shall be considered for redundant
shutdown paths.

H. Fire brigade. A site fire brigade
trained and equipped for fire fighting
shall be established to ensure adequate
manual fire-fighting capability for all
areas of the plant containing structures,
systems, or components important to
safety, as necessary, to assure safe plant
shutdown in the event of a fire. Training
shall include initial and routine
practical training, drills, and
demonstrations on how to fight live
fires.

I. [Reserved]

J. Emergency lighting. Emergency
lighting units shall be provided with
sufficient capacity to allow for any
necessary manual operation of safe
shutdown equipment and for access and
egress routes thereto, where the
postulated fire may result in the loss of
normal and essential lighting.

K. Administrative controls.
Administrative controls shall be
established to minimize fire hazards in
areas containing structures, systems,
and components necessary to achieve

and maintain safe shutdown in the
event of a fire. Measures shall be
established to govern the use, storage,
and disposal of in situ and transient
combustible and flammable materials,
control the use of ignition sources,
review proposed work activities to
identify potential fire hazards and
assure appropriate fire prevention is
applied, perform periodic fire
prevention inspections, and plan for fire
emergencies.

L. Shutdown Path Capability. 1.
Shutdown path equipment shall be able
to (@) Achieve and maintain subcritical
reactivity conditions in the reactor; (b)
maintain reactor coolant inventory; (c)
achieve and maintain hot standby
conditions for a PWR or hot shutdown
conditions for a BWR, as defined in the
plant’s Technical Specifications, until
cold shutdown path equipment can be
made available; (d) achieve cold
shutdown conditions; and (e) maintain
cold shutdown conditions thereafter.
During the post-fire shutdown, the
reactor coolant system process variables
shall be controlled commensurate with
parameters in the plant’s emergency
operating procedures, and the fission
product boundary integrity shall not be
affected (i.e., there shall be no fuel clad
damage, rupture of any primary coolant
boundary, or rupture of the containment
boundary). Support equipment
necessary to assure control of these
capabilities shall also be addressed in
the plant’s safe shutdown analysis.

2. The shutdown capability shall be
demonstrated to provide its required
function and shall accommodate
anticipated post-fire conditions. When
fire in the area may cause interruption
of the offsite power supply, safe
shutdown capability shall be
demonstrated using onsite power not
affected by the fire in the area.
Procedures shall be in effect to
implement this capability.

3. If the capability to achieve and
maintain cold shutdown will not be
available because of fire damage, the
equipment and systems comprising the
means to achieve and maintain the hot
standby or hot shutdown conditions
shall be capable of maintaining such
conditions until cold shutdown can be
achieved. If such equipment and
systems will not be functionally capable
of being powered by either onsite or
offsite electric power systems, as
deemed necessary by the specific
scenarios considered, because of fire
damage, an independent onsite power
system shall be provided. The number
of operating shift personnel, exclusive
of fire brigade members, required to
operate such equipment and systems



Federal Register / Vol. 60, No. 108 / Tuesday, June 6, 1995 / Proposed Rules

29791

shall be available in accordance with
the site emergency plan.

4. Equipment and systems comprising
the means to achieve and maintain cold
shutdown conditions shall not be
functionally damaged by fire; or the fire
damage to such equipment and systems
shall be limited so that the systems can
be made operable and cold shutdown
can be achieved. Materials for such
repairs shall be readily available and
procedures shall be in effect to
implement such repairs. If such
equipment and systems used after the
fire will not be capable of being
powered by either onsite (when
conditions warrant) or offsite electric
power systems because of fire damage,
an independent onsite power system
shall be provided.

5. Shutdown systems installed to
ensure post-fire shutdown capability
need not be designed to meet seismic
Category | criteria, single-failure criteria,
or other design-basis accident criteria,
except where required for other reasons
(e.g., because of interface with or impact
on existing safety systems).

6. The safe shutdown equipment and
systems for each fire area shall be
known to be isolated from associated
circuits in the fire area so that hot
shorts, open circuits, or shorts to ground
in the associated circuits will not
prevent operation of the safe shutdown
equipment.

7. For those fire scenarios that do not
result in or from a loss of offsite power
(LOOP), plant shutdown may rely on
available offsite power sources. Since a
relationship could be defined between
fire scenarios and a LOOP, the LOOP
time duration would reflect appropriate
repair/replacement times associated
with the scenario.

M. Fire barrier cable penetration seal
qualification. Penetration seals, when
deemed necessary for installation, shall
have fire resistance duration ratings
comparable to that of the fire barriers
they penetrate or adequate to withstand
the fire hazards in the area as
determined by engineering analysis.

N. Fire doors. Fire doors shall be
ensured to be closed when necessary
during a fire.

O. Associated scenarios. Postulated
fires or fire protection system failures
need not be considered concurrent with
other plant accidents or the most severe
natural phenomena. However, the
effects of a Safe Shutdown Earthquake
(SSE) on the reactor coolant pump in a
containment that is not inerted during
normal plant operation shall be
addressed in accordance with paragraph
1.G.

The Petitioner’s Conclusion

The petitioner has concluded that fire
protection requirements specified in 10
CFR 50.48 and Appendix R should be
modified because the current
requirements are overly burdensome
and prescriptive. The petitioner believes
that the past 20 years of expertise gained
by the NRC and the nuclear industry in
fire protection for nuclear power plants
will permit licensees to implement more
flexible, site-specific alternatives to the
current requirements. The petitioner has
proposed an amendment to the current
regulations in 10 CFR Part 50 that it
believes will permit more flexible and
cost-effective fire protection
requirements at nuclear power plants
without adversely affecting the ability of
the licensee to bring the plant to a safe
shutdown condition in the event of a
fire.

Specific Areas for Public Comment

In addition to commenting on the
petition for rulemaking (petition)
presented above, the NRC staff is
soliciting specific comments on the
issues presented below. Because the
NRC staff has not yet developed its
positions on the petition, it is soliciting
these comments to obtain information
that it will use in to develop its
regulatory positions and approaches for
a performance-oriented, risk-based fire
protection rulemaking.

1. Scope

(a) Petition’s focus only on the overall
safety objective to safely shut down the
plant in the event of a fire.

The current safety objective of the
NRC'’s fire protection regulations is
focused on providing reasonable
assurance that damage from a single fire
is limited such that one train of systems
necessary to achieve and maintain safe
shutdown (hot shutdown) is free from
fire damage, and damage to other
important safety structures, systems,
and components is minimized. The
petitioner has proposed a fire protection
rule which focuses only on the safety
objective to achieve and maintain safe
plant shutdown in the event of a single
fire, and proposed that other safety
functions not related to safe shutdown
in the event of a fire be addressed
elsewhere in NRC regulations. The NRC
staff is seeking public comment on the
petitioner’s proposal to limit the
proposed rule to provide fire protection
to only those systems necessary to
achieve and maintain safe plant
shutdown, and address other safety
functions for fires (those not addressing
safe shutdown) elsewhere in NRC
regulations or through industrial safety

standards and requirements from
nuclear insurers that provide for
protection against property loss, or
whether the proposed rule should
include requirements for all safety
functions related to fire protection. If
other safety functions should be
addressed elsewhere in NRC
regulations, what are these safety
functions, and where in NRC
regulations and how should they be
addressed? If some safety functions are
addressed through industrial safety
standards, and requirements from
nuclear insurers, should and how will
NRC enforce these requirements?

The current NRC fire protection
regulations are based on extending the
concept of defense-in-depth to fire
protection in areas that contain
structures, systems, and components not
required for safe shutdown but are
important to safety. The defense-in-
depth objectives are:

(1) To prevent fires from starting;

(2) To detect rapidly, control, and
extinguish promptly those fires that do
occur; and

(3) To provide protection for
structures, systems, and components
important to safety so that a fire that is
not promptly extinguished by the fire
suppression activities will not prevent
the safe shutdown of the plant.

Current NRC regulations specifies the
minimum requirements for each of these
objectives. These objectives establish
diversity in fire safety. Strengthening
any one of these objectives can
compensate for known weaknesses or
uncertainties in plant fire protection
features and program controls. The
proposed rule limits the defense-in-
depth concept to only those plant areas
needed to shutdown the reactor from
full power conditions. The NRC staff is
seeking public comments whether the
limitations of the petitioner’s proposed
rule is justified or if a revised regulation
should establish a fire protection
program based on the defense-in-depth
concept for all plant areas that are
important to safety.

The petitioner states that the
proposed rule provides for licensees and
NRC resources to be better focused to
those activities most directly related to
protection of the public health and
safety. This can be accomplished by
focusing resources toward the objective
of achieving and maintaining safe
shutdown in the unlikely event of a fire.
Also, the use of a PRA allows the
determination of protection features in
each fire area as opposed to equal
treatment of fire areas without
consideration of risk significance. The
NRC staff solicits further details, with
specific examples, on the extent
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elimination or relaxation of
requirements marginal to safety in the
fire area and if the use of a PRA will
result in better focus and coherence in
NRC'’s regulations.

(b) Exclusion of new requirements
beyond the scope of the current
regulations.

The proposed rule does not consider
current fire safety issues that are beyond
the scope of the current NRC fire
protection regulations. For example, the
proposed rule does not address the
lessons learned from the results of
individual plant external event
examinations (IPEEE) and research, or
concerns regarding personnel life safety,
resolution of fire protection related
generic safety issues (e.g., earthquake
induced fires), operating experience
(nuclear and related industries),
performance criteria for compensatory
measures, quality assurance, and
consideration of fire-related risks during
shutdown conditions and plant
decommissioning.

Given the history of difficulty and low
success rate for attempts to resolve new
safety issues simultaneously with
improvements to regulatory efficiency,
the Commission approved an NRC staff
policy for separating regulatory actions
for new safety issues from those for
improving regulatory efficiency. (See
SECY-94-090, “Institutionalization of
Continuing Program for Regulatory
Improvement,” March 31, 1994).
Specifically, the Commission approved
a plan for fire protection rulemaking in
which new safety issues that may arise
as a result of implementing the Fire
Protection Task Action Plan, would be
evaluated, and backfit requirements
developed, separate and independent
from efforts to improve regulatory
efficiency in the fire protection area. If
necessary and appropriate,
performance-based approaches would
be used to promulgate new
requirements justified by a backfit
analysis.

The NRC staff is soliciting public
comment on the above Commission-
approved policy, and whether the
policy should be maintained in the fire
protection area, or if the staff should
seek Commission approval to deviate
from the established policy to
simultaneously promulgate
modifications to improve the efficiency
of the regulation, and new requirements
in the same rulemaking. If the
commenter believes the NRC should
promulgate new requirements,
separately or simultaneously with
modifications to improve regulatory
efficiency, which of the areas cited
above or others should the NRC
address? Technical justifications or

bases that support the recommendation
for NRC to address specific issues are
also requested.

2. Safety-Neutral: Demonstration that
the proposal is ‘‘safety-neutral.”

The petitioner claims that the
proposed rule will reduce the regulatory
burden on licensees without in any way
reducing the protection to the public
health and safety that the NRC’s
regulations provide. Because the
guidance documents are not yet
available, it is not clear how the
petition, if accepted, would impact risk.
The petition does not include a
demonstration of how the proposed rule
achieves an equivalent level of fire
safety to that currently established by
plants having a current NRC-approved
fire protection program that meets the
current regulations. The NRC staff is
seeking public comments on details on
the implementation of the proposed rule
and the mechanism for licensees to
demonstrate that alternative fire
protection approaches allowed by the
proposed rule, while reducing burden,
will have no significant adverse effect
on plant risk compared to that achieved
by current NRC fire protection
regulations. Specifically, the NRC staff
is soliciting a supporting technical
demonstration, including risk-based
analysis, that justifies exclusions or
relaxations in its fire protection
requirements. For example, how will
the focus of requirements for safe
shutdown in the proposed rule and
exclusion of requirements for structures,
systems, and components (SSCs)
important to safety result in an overall
equivalent level of safety?

3. Implementation Guidance: Extent
that judgement can be made on petition
given the absence of an industry
guideline, and the demonstration of the
application of advanced methods in the
fire sciences and PRA.

The proposed rule allows the use of
fire modeling and risk assessment
techniques, but does not include
regulatory requirements or a guidance
document that would specify methods
and criteria for verifying and validating
these methods. Experimental data that
supports models that predict fire growth
in large compartments and the
corresponding potential for damage to
nuclear power plant SSCs are not cited.
In addition, a verification and validation
or approval process for these fire models
for application at nuclear power plants
has not been proposed as yet by the
petitioner.

The petition contends that the
proposed rule would provide an
opportunity for licensees to incorporate
the advances in fire sciences and
Probabilistic Risk Analysis (PRA)

technology that have occurred since the
current rule was promulgated. The NRC
solicits information on details and
specific examples of these advances in
fire sciences and PRAs in the nuclear
and other industries in the United States
and other countries, and how these
could be utilized in the U.S. nuclear
power industry to increase innovation
and the efficiency of NRC’s regulations
for fire protection. Comments on the
applicability of the methods cited in the
petition, e.g., EPRI FIVE methodology,
and information and examples of
application in specific areas of nuclear
power plant fire protection regulations
is requested. Also, to what extent
should prior review and approval of
these techniques by the NRC staff be
required before application by a
licensee, and to ensure consistent
application, should a licensee’s
compliance with these alternatives be
reviewed and approved by the NRC
before implementation? Alternatively, is
licensee certification of the verification,
validation, and applicability of these
new methods for the intended
application sufficient to ensure quality
of the techniques utilized in the
analysis? In view of the fact that the
proposed rule allows the use of new fire
modeling and risk assessment
techniques, to what extent should the
methods and criteria for verifying,
validating, and applying these models
and methods be specified in the new
performance-oriented, risk-based
regulation rather than a guidance
document?

4. Process for Burden Relief: Extent to
which the rule revision is the preferred
mechanism for providing the burden
relief sought by the petitioner compared
to moving the fire protection program to
a Safety Analysis Report.

Currently, by implementing the
guidance provided in Generic Letter
(GL) 86-10, “Implementation of Fire
Protection Requirements” (April 24,
1986), licensees can, under 10 CFR
50.59 accomplish many of the items
specified in the proposed rule. As
examples, licensees who have adopted
the standard fire protection license
condition specified in GL 86-10, can:

(1) Change surveillance testing of fire
suppression and detection systems, fire
hose testing, etc., without prior NRC
approval provided the changes do not
have an adverse impact on safety; and

(2) Evaluate the adequacy of fire area
boundaries by assessing the fire hazards
in the area.

The NRC staff is seeking public
comments regarding the benefits of a
new fire protection rule to realize the
objectives stated by the petitioner.
Specifically, what would be the benefits
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and advantages of a revised regulation
for providing the regulatory relief
sought by the petitioner when compared
to mechanisms such as those cited
above, that are already available?
Detailed and specific information on the
added flexibility in the different areas of
NRC fire protection regulations, and the
resulting benefits and cost savings as a
result of a performance-based fire
regulation is solicited.

The petitioner states that no
significant NRC staff resources are
expected to be necessary for the
proposed rule to ensure continued
acceptability of licensee fire protection
programs. The proposed rule would
allow licensees to have the option of
demonstrating that they provide
adequate protection against postulated
fire hazards without having to submit an
exemption and the resultant of
consumption of NRC staff and licensee
resources. The NRC staff is seeking
public comments regarding if and how
this proposed rule will reduce the
regulatory resources needed to evaluate
an alternative approach’s safety
equivalency and ensure its proper
implementation.

5. Content of Performance-Oriented
and Risk-Based Regulation: Level of
detail and the inclusion of risk-based
safety objectives in a revised regulation.

The petitioner proposes an alternative
10 CFR Part 50, Appendix S, which
replaces most of the prescriptive fire
protection features presently specified
in 10 CFR Part 50, Appendix R, with
functional safety objectives and
acceptance criteria in each area of
Appendix R which would be
accompanied with guidance documents.
Could the same intent be gained by
modifying 10 CFR 50.48 to be
performance-based with higher level
safety objectives than those specified in
Appendix S, providing guidance, and
disposing of both Appendix R and
Appendix S in their entirety, or are the
functional safety objectives and
acceptance criteria proposed in
Appendix S accurate and at the right
level for a performance-based
regulation? Is an evolutionary approach
which maintains the same structure of
the regulation as in Appendix R, as
proposed by the petitioner, preferred to
a more comprehensive modification of
NRC fire protection regulations and a
high level performance-oriented, risk-
based fire protection regulation.

In SECY-94-090, the NRC staff stated
that a performance-oriented approach
establishes regulatory safety objectives
which, to the extent feasible, will be
risk-based. Petitioner contends that the
proposed rule is performance-based in
that the functionality of the safe

shutdown equipment is the ultimate
goal. Although the proposed rule,
allows the use of PRA for determining
fire protection features, it does not
appear to have been developed from risk
considerations and does not contain
risk-based objectives which are related
to safety goals. Implementation of the
proposed rule would not explicitly
require consideration of risk. The NRC
staff is seeking public comments
regarding the need for the proposed rule
to establish risk-based safety objectives.

The petitioner states that the overall
approach of the proposed rule may be
appropriately characterized as
performance-based. The proposed rule
would require licensees to establish
measurable processes or parameters, as
appropriate, to ensure that the adequacy
of plant fire protection features in
protecting the safe shutdown capability
can be demonstrated, based on the
plant-specific actual fire risk. The NRC
solicits further detail and information
on the nature of these parameters, and
how they could be monitored to ensure
adequacy of the protection features for
fire risk.

In addition, the petitioner contends
that all previously granted exemptions
from current NRC fire protection
regulations would remain valid and
would be exempted from the proposed
rule. The NRC staff is requesting public
comments regarding if and how
previously granted exemptions should
be exempted from the scope of a
performance-based regulation.

6. Voluntary Adoption in Whole or in
Part: Extent to which licensees should
be permitted to voluntarily adopt parts
of a revised regulation.

The Commission has approved an
NRC staff policy (see SECY—94-090) in
which any proposed revisions to
existing regulations developed by the
Regulatory Improvement Program
would not be mandatory but would be
proposed as alternatives (options) to
existing requirements which may be
voluntarily adopted by licensees. This
policy was formulated because the main
objective of the program is to increase
regulatory efficiency and to recognize
that many licensees have technical
programs which they may not wish to
modify.

The petitioner has proposed an
Appendix S to 10 CFR Part 50 which
provides an alternative method to
satisfy fire protection requirements.
Licensees may continue to comply with
10 CFR Part 50, Appendix R, or they
may utilize, in whole or in part, the
requirements of Appendix S for any
matter for which there is a
corresponding specific topic in the
licensee’s fire protection program. This

would provide licensees flexibility to
revise its program when it determines it
would be cost beneficial without
modifying the entire fire protection
program. The NRC staff is soliciting
public comment on any challenges this
partial adoption may present. For
example, performance-oriented
approaches need to ensure that the new
regulation can be objectively inspected
and enforced (SECY-94-090). The NRC
staff resources to evaluate the licensees
implementation of the proposed rule
could exceed those required currently to
enforce 10 CFR Part 50, Appendix R,
and may make effective and consistent
inspections and enforcement difficult.
The NRC staff is requesting public
comments on the pros and cons for
adoption of a revised regulation
partially, or in its entirety by a licensee.

7. Allowable Repairs During Fire
Events: Extent of allowable fire damage
and repairs to one train needed for hot
shutdown.

One of the safety objectives of the
current NRC fire protection regulations
is to ensure that one train of systems
necessary to achieve and maintain hot
shutdown conditions will remain free of
fire damage. The proposed rule would
permit both trains of systems necessary
to achieve and maintain hot shutdown
to be damaged by a single fire if the
functional availability of the required
safe shutdown equipment located in the
fire area is ensured.

The safety objective of the current
regulation is met by protecting the safe
shutdown capability with the fire
protection features specified in the rule.
When this objective cannot be met, the
current rule specifies that alternate or
dedicated safe shutdown capability
must be provided. The proposed rule
replaces the prescriptive requirements
to provide fire protection for safe
shutdown capability or to provide
alternative or dedicated safe shutdown
capability with the requirement to
perform an engineering analysis or use
the combination of engineering and
probabilistic assessments to
demonstrate that adequate time is
available to complete the safety function
to bring the reactor to a safe shutdown
condition. This approach would allow
fire damage to redundant safe shutdown
functions provided an analysis
demonstrates that a sufficient quantity
of shutdown equipment could be made
“functionally available” (through
repairs) in a time frame commensurate
with assuring safe shutdown of the
plant. The current regulations do not
allow licensees to perform
troubleshooting and make repairs in
order to achieve and maintain post-fire
safe (hot) shutdown conditions. Is the
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petitioner’s proposal acceptable or
should the revised rule retain the
performance goals established in the
current rule for limiting fire damage so
that one train of safe shutdown systems
and components is free from fire
damage or to provide alternative or
dedicated shutdown capability?

8. Automatic Actuation of
Suppression Systems: Means to address
adverse impacts of inadvertent actuation
of suppression systems.

The petitioner has stated the potential
for damage to safety equipment and that
plant transients from inadvertent
actuations of automatic suppression
systems can contribute to the overall
damage risk in a facility. The probability
for core damage due to various events is
being assessed by licensees under the
Individual Plant Examination for
External Events (IPEEE) programs. The
petitioner claims, given the potential for
inadvertent actuation of automatic
suppression systems, the marginal
improvement to safety from a defense-
in-depth perspective may not warrant
the increased risk of water damage to
safety systems or exposure to personnel.
Is the petitioner’s assertion accurate,
and, if so, should the proposed rule
allow the elimination of some automatic
suppression systems on the basis of
their adverse impact on safety, or
should other means be employed, e.g.
plant modifications, to address this
issue?

9. Alternative and Dedicated
Shutdown Capability:

(a) Need for an independent
shutdown path.

For plant areas in which redundant
trains of safe shutdown systems may be
damaged by fire (e.g., control room,
cable spreading room, some plant
specific switchgear rooms and relay
rooms), current NRC fire protection
guidelines and regulations require
plants to develop a shutdown capability
that is physically and electrically
independent of the fire area of concern.
The proposed rule does not specifically
require this capability, but is stated to
be similar to the current rule in that it
specifies that shutdown path equipment
must be able to achieve and maintain
critical functions; namely, achieve
subcritical conditions, maintain coolant
inventory, achieve and maintain hot
standby or hot shutdown conditions
until cold shutdown equipment can be
made available, and achieve and
maintain cold shutdown conditions.
The proposed rule differs from the
current regulation by allowing licensees
to take advantage of the extensive
operational experience with fire
protection, prior NRC determinations,
and the significant developments in fire

sciences in providing fire protection for
the appropriate equipment. The NRC
staff is seeking public comments
regarding details of the extensive
operational experience, the
developments which have been made in
the fire sciences, and if and how the use
of this information will ensure that an
equivalent level of fire safety to that
which is currently implemented and
incorporated into operating plant
designs is maintained.

(b) The need to have abnormal
operating procedures that provide
guidance on which safe shutdown path
is free from fire damage and can be used
to achieve and maintain safe shutdown.

Post-fire safe shutdown performance
criteria established by the current
regulation requires that the reactor
coolant system inventory and process
variables be maintained within those
predicted for a loss of normal a.c.
power. The proposed rule changes this
performance criteria to allow the reactor
coolant process variables to be
controlled commensurate with
parameters in the plant emergency
operating procedures (EOP). Because
fires can cause rapid and widespread
damage, this may result in unusual
conditions requiring the operation of
unique plant shutdown equipment in
order to meet the established
performance goals. The use of EOPs may
not be adequate to address the use of
alternative or dedicated shutdown
systems. Therefore, the NRC is seeking
public comments regarding the
proposed rule’s intent to eliminate the
need to develop procedures that address
unique fire damage and shutdown
conditions, and provide operators with
specific guidance on which safe
shutdown systems have been properly
protected from potential fire damage.

10. 72-Hour Requirement to Achieve
Cold Shutdown: Elimination of the
requirement to allow repairs and
provide flexibility.

The petitioner proposes to eliminate
the current 72-hour time requirement to
achieve cold shutdown with on-site
power stating that it is an overly
conservative and unnecessarily
prescriptive requirement. Additionally,
the petitioner states that inadvertent
actuation of protective features designed
to address postulated simultaneous loss
of offsite power scenarios in the event
of a real fire may create abnormal
conditions that further unnecessarily
challenge operator control of the plant.
The intent of this requirement is to
effectively limit the extent of repairs
necessary to achieve and maintain cold
shutdown. The petitioner justifies the
elimination of this requirement on the
basis that the NRC has granted a number

of site-specific exemptions from this
requirement. The petitioner states that
operational experience has revealed that
the plant is in a more safe condition
during deliberate and controlled
evolutions employing normal and
familiar equipment configurations as
compared to nonroutine responses to
transients using nonroutine equipment
and procedures. The petitioner also
recognizes the success of operating
history and accumulated operator
training and experience.

Under the criteria of the proposed
rule, the availability of off-site power
would be determined from an analysis
of the fire area under review and if off-
site power could be lost due to fire
damage. Generally, plant areas in which
a fire may cause a loss of off-site power
typically include the control room,
certain cable spreading rooms and
switchgear rooms, and the turbine
building. Therefore, the proposed rule
appears to be consistent with the intent
of current NRC regulations.

The NRC staff is seeking public
comments on the justification of the
petitioners proposal to not impose fire
damage limits and allow repairs of
shutdown equipment that would require
more than 72 hours, and maintain hot
standby or hot shutdown conditions
until cold shutdown equipment can be
made available. The NRC staff
specifically solicits information on the
methods and feasibility of quantifying
the risk impact for this relaxation, and
the operating history and accumulated
operator training and experience cited
in the petition.

11. Rulemaking Finding: Necessity of
finding of compliance with current
requirements.

Paragraph (c) of the petitioner’s
proposed revision to §50.48 would
include a rulemaking finding that all
nuclear power plants licensed after
January 1, 1979, met the requirements of
10 CFR Part 50, Appendix R, and satisfy
GDC 3. It is not clear why this language
is necessary in order to provide an
alternative to the requirements of
Appendix R. Furthermore, it is unclear
whether this rulemaking finding would
preclude future NRC determinations
(e.g., enforcement action) that licensees
are not complying with the
requirements of Appendix R and GDC 3.
If this is the intent of the petitioner’s
proposed rule, it is unclear what policy
considerations favor adoption of such a
rulemaking finding. The Commission
requests public comment on these
matters.

12. Exemptions: Treatment of
exemptions from current requirements
when adopting revised requirements.
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Paragraph (d) of the petitioner’s
proposed revision to §50.48 provides
that all exemptions to 10 CFR Part 50,
Appendix R, “apply in full under the
terms of Appendix S.”” However, the
petition does not explain what
relevance or effect an exemption to a
specific Appendix R requirement could
have if a licensee instead chose to
comply with a substitute Appendix S
requirement. The language could be
interpreted as intending to make clear
that licensees who choose to comply
with a specific Appendix S provision
should not lose its exemptions to those
portions of Appendix R for which the
licensee continues to be in compliance.
The Commission requests comments on
how exemptions to 10 CFR Part 50,
Appendix R, should be treated if a
licensee chooses to comply, in full or
part, with the alternative requirements
in the proposed Appendix S.

13. Regulatory Analysis: The need for
regulatory analysis for rulemakings that
reduce burden.

The petition proposes that a
regulatory analysis does need not to be
prepared for the proposed rulemaking,
because it does not impose a new
requirement on licensees but instead,
provides an alternative means of
compliance. The petition also argues
that because the proposed rulemaking is
intended to result in cost saving for
licensees, there is no need for a
regulatory analysis. The Commission
notes that a regulatory analysis could
also provide important information
when the Commission is considering
reducing regulatory requirements. For
example, the regulatory analysis could
be utilized to determine whether a
proposed change in regulatory
requirements in fact would be more
efficient in maintaining the desired
level of safety while reducing regulatory
burden. The regulatory analysis process
would also be useful in identifying
alternatives for reducing regulatory
burden with a different mix of impacts
on licensees and the NRC. Therefore,
the Commission requests comments on
the petition’s arguments that a
regulatory analysis does not need to be
prepared for rulemaking petitions in
which regulatory burdens are proposed
to be relaxed.

Dated at Rockville, Maryland, this 31st day
of May, 1995.

For the Nuclear Regulatory Commission.
John C. Hoyle,
Secretary of the Commission.
[FR Doc. 95-13755 Filed 6-5-95; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 94-NM-133-AD]

Airworthiness Directives; Boeing
Model 757 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
Boeing Model 757 series airplanes. This
proposal would require modifying the
engine fuel indication circuits. This
proposal is prompted by numerous
reports of false indications of engine
fuel valve faults, which have led to the
flight crew conducting rejected takeoffs
(RTO). The actions specified by the
proposed AD are intended to prevent
such false indications and the flight
crew’s consequent execution of an RTO
at high speed during takeoff roll, which
could result in the airplane overrunning
the runway, damage to the airplane, and
injury to airplane occupants.

DATES: Comments must be received by
August 2, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 94-NM—
133-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Jeff
Duven, Aerospace Engineer, Propulsion
Branch, ANM-140S, Seattle Aircraft
Certification Office, FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington
98055-4065; telephone (206) 227—2688;
fax (206) 227-1181.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such

written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 94—-NM-133—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
94-NM-133-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The FAA has received reports of at
least fifteen incidents of false
indications of engine fuel valve faults
that have occurred on Boeing Model 757
series airplanes. The purpose of the
engine fuel valve fault indication is to
alert the flight crew that the engine-
mounted fuel valve is not in the
commanded position. In all of the
reported incidents, the engine fuel valve
was in the commanded position, but the
indication system indicated that the
valve was not in that position.

In nine of these incidents, the flight
crew’s response to the false indication
was to initiate a rejected takeoff (RTO).
The other six incidents resulted in
various flight schedule interruptions.
There have been no reports of airplane
damage or passenger injuries resulting
from any of these particular incidents.

Rejected takeoffs that are initiated at
high speed should be executed only in
response to conditions that preclude the
continued safe takeoff of the airplane.
False indications of an engine fuel valve
fault, such as those that occurred in the
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reported incidents, are not a hazard to
the continued safe operation of the
engines or the airplane and, therefore,
should not result in RTO’s. The current
service history of Model 757 series
airplanes has shown, however, that
when these false indications occur
during the takeoff roll, flight crews are
concerned to such a level that they
believe an RTO is necessary.

Transport category airplanes, such as
the Model 757, are designed to allow an
RTO to be safely executed, provided
that the maneuver is initiated at or
below established airplane speeds.
When RTO'’s are initiated at speeds in
excess of the established speeds, or
when the established flight crew
procedures are not followed, there may
not be sufficient distance remaining on
the runway to bring the airplane to a
safe stop. Service history has
documented numerous accidents and
incidents in which various models of
transport category airplanes have
overrun the available stopping area; this
has led to consequent damage or
destruction of the airplane, and injuries
to airplane occupants.

The FAA has reviewed and approved
the following two Boeing service
bulletins:

1. Boeing Service Bulletin 757-76—
0010, dated August 12, 1993, which
pertains to Model 757 series airplanes
equipped with Pratt & Whitney (P&W)
PW2000 engines; and

2. Boeing Service Bulletin 757-76—
0011, dated December 2, 1993, which
pertains to Model 757 series airplanes
equipped with Rolls-Royce RB211-535
engines.

These service bulletins describe
procedures for modifying the engine
fuel indication circuits to decrease the
number of false fault indications of the
engine fuel valve. Decreasing the
number of these false indications will
thereby decrease the number of RTO’s
initiated for this reason. This
modification will not affect correct
indications of an engine fuel valve fault.

For Model 757 series airplanes
equipped with Rolls-Royce RB211-535
engines, the successful installation of
this modification of the engine fuel
indication circuits requires that an
additional modification of the engine
fuel shutoff valve control be installed
previously or concurrently. Boeing
Service Bulletin 757-76—-0007, Revision
2, dated January 23, 1992, describes
procedures for modifying the engine
fuel shutoff valve control on these
airplanes by installing six blocking
diodes in the P36 and P37 panels, and
modifying the airplane’s wiring to
accommodate the diode installation.
(This modification will reduce the

possibility of engine shutdown due to
uncommanded closing of the engine
fuel shutoff valve.) The FAA has
reviewed and approved this service
bulletin.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require modifying the engine fuel
indication circuits to decrease the
number of false fault indications of the
engine fuel valve. This proposed AD
would also require that modification of
the engine fuel shutoff valve control be
accomplished on airplanes equipped
with the subject Rolls Royce engines
prior to or concurrently with the
modification of the engine fuel
indication circuits. The actions would
be required to be accomplished in
accordance with the service bulletins
described previously.

Operators of airplanes equipped with
Rolls Royce engines would be provided
a longer compliance time for
modification, since the modifications
required for those airplanes necessitate
more work hours to complete than for
the modification of airplanes equipped
with P&W engines.

As a result of recent communications
with the Air Transport Association
(ATA) of America, the FAA has learned
that, in general, some operators may
misunderstand the legal effect of AD’s
on airplanes that are identified in the
applicability provision of the AD, but
that have been altered or repaired in the
area addressed by the AD. The FAA
points out that all airplanes identified in
the applicability provision of an AD are
legally subject to the AD. If an airplane
has been altered or repaired in the
affected area in such a way as to affect
compliance with the AD, the owner or
operator is required to obtain FAA
approval for an alternative method of
compliance with the AD, in accordance
with the paragraph of each AD that
provides for such approvals. A note has
been included in this notice to clarify
this long-standing requirement.

There are approximately 272 Model
757 series airplanes equipped with P&W
PW2000 engines in the worldwide fleet.
The FAA estimates that 219 of these
airplanes are currently of U.S. registry
and would be affected by this proposed
AD. It would take approximately 4 work
hours per airplane to accomplish the
proposed modification of the engine
fuel indication circuits, at an average
labor rate of $60 per work hour. The
cost of required parts would be
negligible. Based on these figures, the
total cost impact of the proposed AD on
U.S. operators of these airplanes is

estimated to be $52,560, or $240 per
airplane.

There are approximately 302 Model
757 series airplanes equipped with Rolls
Royce RB211-535 engines in the
worldwide fleet. The FAA estimates that
119 of these airplanes are currently of
U.S. registry and would be affected by
this proposed AD. It would take
approximately 4 work hours per
airplane to accomplish the proposed
modification of the engine fuel
indication circuits, at an average labor
rate of $60 per work hour. The cost of
required parts would be $194 per
airplane. Based on these figures, the
total cost impact of this proposed
modification on U.S. operators of these
airplanes is estimated to be $51,646, or
$434 per airplane.

Additionally, for airplanes equipped
with Rolls Royce RB211-535 engines, it
would take approximately 28 work
hours to accomplish the proposed
modification of the engine fuel shutoff
valve control, at an average labor rate of
$60 per work hour. The cost of required
parts would be $470 per airplane. Based
on these figures, the total cost impact of
this proposed modification on U.S.
operators of these airplanes is estimated
to be $255,850, or $2,150 per airplane.

The total cost impact figures
discussed above are based on
assumptions that no operator has yet
accomplished any of the proposed
requirements of this AD action, and that
no operator would accomplish those
actions in the future if this AD were not
adopted. However, the FAA is aware
that the modification of the engine fuel
shutoff valve control has already been
accomplished on several affected Model
757 series airplanes equipped with Rolls
Royce RB211-535 engines; therefore,
the future total cost impact of this
proposed AD is reduced by that amount.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
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under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 94-NM-133-AD.

Applicability: Model 757 series airplanes
equipped with Pratt & Whitney PW2000
engines, as listed in Boeing Service Bulletin
757-76-0010, dated August 12, 1993; and
Model 757 series airplanes equipped with
Rolls-Royce RB211-535 engines, as listed in
Boeing Service Bulletin 757-76-0011, dated
December 2, 1993; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (c) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition; or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any airplane from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent false indications of engine fuel
valve faults, accomplish the following:

(a) For airplanes equipped with Pratt &
Whitney PW2000 engines: Within 6 months
after the effective date of this AD, modify the

engine fuel valve indication circuits in
accordance with Boeing Service Bulletin
757-76-0010, dated August 12, 1993.

(b) For airplanes equipped with Rolls-
Royce RB211-535 engines: Within 18 months
after the effective date of this AD, accomplish
the modifications specified in paragraphs
(b)(1) and (b)(2) of this AD. The modification
specified in paragraph (b)(1) must be
accomplished either prior to or concurrently
with the modification specified in paragraph
(b)(2). In any case, both modifications must
be completed within 18 months after the
effective date of this AD.

(1) Modify the engine fuel shutoff valve
control in accordance with Boeing Service
Bulletin 757-76-0007, Revision 2, dated
January 23, 1992.

Note 2: Accomplishment of this
modification prior to the effective date of this
AD in accordance with Boeing Service
Bulletin 757-76—-0007 (original issue), dated
February 22, 1990, or Revision 1, dated
October 31, 1991, is considered acceptable
for compliance with paragraph (b)(1) of this
AD.

(2) Modify the engine fuel valve indication
circuits in accordance with Boeing Service
Bulletin 757-76-0011, dated December 2,
1993.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(d) Special flight permits may be issued in
accordance with 8821.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on May 30,
1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-13784 Filed 6-5-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 95-ANE-32]

Airworthiness Directives; Hamilton
Standard 14RF, 247F, 14SF, and
6/5500/F Series Propellers

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness

directive (AD), applicable to Hamilton
Standard 14RF, 247F, 14SF, and 6/5500/
F (formerly Hamilton Standard/British
Aerospace

6/5500/F) series propellers, that
currently requires initial and repetitive
inspections of the propeller control unit
(PCU) servo ballscrew internal spline
(BIS) teeth for wear, and replacement, if
necessary, of PCU servo BIS assemblies.
This proposed AD would increase the
repetitive PCU servo BIS teeth
inspection interval from 1,500 to 2,500
hours time in service (TIS) for
propellers that have a ballscrew quill
damper installed. In addition, this
proposed AD would add an optional
terminating action to the repetitive PCU
servo BIS teeth inspections by installing
a Secondary Drive Quill (SDQ). If an
SDQ is installed, this proposed AD
would require initial and repetitive
torque check inspections of the primary
ballscrew quill. This proposal is
prompted by field service and
laboratory test data that indicate that the
repetitive inspection interval can be
safely increased, and by the
development and availability of the
SDQ. The actions specified by the
proposed AD are intended to prevent
inability to control the propeller blade
angle due to tooth wear in the PCU
servo BIS assembly.

DATES: Comments must be received by
July 6, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket No.
95-ANE-32, 12 New England Executive
Park, Burlington, MA 01803-5299.
Comments may be inspected at this
location between 8:00 a.m. and 4:30
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Hamilton Standard, One Hamilton
Road, Windsor Locks, CT 06096-1010.
This information may be examined at
the FAA, New England Region, Office of
the Assistant Chief Counsel, 12 New
England Executive Park, Burlington,
MA.

FOR FURTHER INFORMATION CONTACT:
Frank Walsh, Aerospace Engineer,
Boston Aircraft Certification Office,
FAA, Engine and Propeller Directorate,
12 New England Executive Park,
Burlington, MA 01803-5299; telephone
(617) 238-7158, fax (617) 238—7199.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
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proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 95—-ANE-32.” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, New England Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 95—ANE-32, 12 New
England Executive Park, Burlington, MA
01803-5299.

Discussion

On October 26, 1994, the Federal
Aviation Administration (FAA) issued
AD 94-22-12, Amendment 39-9062 (59
FR 55199, November 4, 1994),
applicable to Hamilton Standard 14RF,
247F, 14SF, and 6/5500/F (formerly
Hamilton Standard/British Aerospace
6/5500/F) series propellers, to increase
the repetitive inspection interval from
500 to 1,500 hours time in service (TIS)
since last inspection for propellers that
have a ballscrew quill damper installed.
That action was prompted by the
availability of improved hardware that
restricts quill motion and enhances the
lubrication of the BIS and significantly
reduces BIS wear. Severe wear of the
BIS affects the ability to control the
propeller blade angle. That condition, if
not corrected, could result in inability to
control the propeller blade angle due to
tooth wear in the PCU servo BIS
assembly.

Since the issuance of that AD, the
FAA has received field service data and
additional data accumulated on six
controlled PCU'’s. These six controlled
PCU’s show no BIS wear in more than
2,500 hours TIS for PCU’s with
ballscrew quill dampers installed.

In addition, Hamilton Standard has
developed redundant design hardware
that incorporates a secondary drive path
for control between the PCU and the
propeller oil transfer tube. This
redundant hardware is known as the
Secondary Drive Quill (SDQ)
installation. The SDQ is currently being
installed on new production PCU’s. For
in-service PCU'’s, this SDQ installation,
accomplished by service bulletin at field
repair stations, is optional; however,
this proposed AD makes installation of
the SDQ terminating action to the
repetitive PCU servo BIS teeth
inspections. With the SDQ installed,
this proposed AD would require initial
and repetitive torque check inspections
of the primary ballscrew quill.

The FAA has reviewed and approved
the technical contents of the following
Hamilton Standard Alert Service
Bulletins (ASB’s), all dated May 5, 1995:
No. 14SF-61-A59, Revision 6; No.
14RF-9-61-A53, Revision 7; No. 14RF-
19-61-A25, Revision 6; No. 14RF-21—
61-A38, Revision 6; No. 247F-61-A3,
Revision 5; and No. 6/5500/F-61-A11,
Revision 6. These ASB’s enable affected
propellers with a ballscrew quill
damper installed in production or in
accordance with the following Hamilton
Standard Service Bulletins (SB’s), all
dated September 27, 1994, to extend the
repetitive PCU servo BIS teeth
inspection interval from 500 to 2,500
hours TIS since last inspection: No.
14SF-61-67, Revision 2; No. 14RF-9—
61-61, Revision 1; No. 14RF-19-61-29,
Revision 2; No. 14RF-21-61-48,
Revision 2; No. 247F-61—-6, Revision 2;
and No. 6/5500/F-61-19, Revision 2.

In addition, the FAA has reviewed
and approved the technical contents of
the following Hamilton Standard SB’s,
all Revision 1, all dated May 17, 1995:
No. 14SF-61-82; No. 14RF-9-61-76;
No. 14RF-19-61-43; No. 14RF-21-61—
62; No. 247F-61-13; and No. 6/5500/F—
61-33. These SB’s describe procedures
for installing the SDQ.

Also, the FAA has reviewed and
approved the technical contents of the
following Hamilton Standard SB’s, all
Revision 1, dated May 17, 1995; No.
14SF-61-81; No. 14RF-9-61-75; No.
14RF-19-61-41; No. 14RF-21-61-60;
No. 247F-61-12; and No. 6/5500/F-61—
33. These SB’s describe procedures for
initial and repetitive torque check
inspections of the primary ballscrew
quill if the SDQ is installed.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
supersede AD 94-22-12 to increase the
repetitive PCU servo BIS teeth
inspection interval from 1,500 to 2,500
TIS for propellers that have a ballscrew
quill damper installed. In addition, this
proposed AD would add an optional
terminating action to the repetitive PCU
servo BIS teeth inspections by installing
a SDQ. With the SDQ installed, this
proposed AD would require an initial
torque check inspection of the primary
ballscrew quill at 5,000 hours TIS since
installation of the SDQ, and thereafter
repetitive torque check inspections at
intervals not to exceed 5,000 hours TIS
since last inspection.

There are approximately 2,506
propellers of the affected design in the
worldwide fleet. The FAA estimates that
1,150 propellers installed on aircraft of
U.S. registry would be affected by this
proposed AD, that it would take
approximately 1.5 work hours per
propeller to accomplish the PCU servo
BIS teeth inspections, and that the
average labor rate is $60 per work hour.
Based on these figures, and on the
average utilization rate of 2,000 hours
TIS per year equating to 1.3 inspections
per year, the total cost impact of the
current AD per year on U.S. operators is
estimated to be $134,550. However, this
proposed superseding AD would require
only 0.8 inspections per year, resulting
in an approximate yearly inspection
cost of $82,800, which would provide
an approximate yearly savings to U.S.
operators of $51,750.

The optional terminating action
would require 4 work hours to install
the SDQ, and required parts would cost
approximately $5,500 per propeller.
With the SDQ installed, the proposed
AD would require initial and repetitive
torque check inspections of the primary
ballscrew quill. The torque check
inspection would take 3 work hours to
perform the required actions, and with
an average utilization rate of 2,000
hours TIS per year equating to 0.4
inspections per year, resulting in an
approximate yearly inspection cost of
$72 per propeller.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
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For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-9062 (59 FR
55199, November 4,1994) and by adding
a new airworthiness directive to read as
follows:

Hamilton Standard: Docket No. 95-ANE-32.
Supersedes AD 94-22-12, Amendment
39-9062.

Applicability: Hamilton Standard Models
14RF-9, 14RF-19, 14RF-21, and 14RF-23;
247F-1; 14SF-5, 14SF-7, 14SF-11, 14SFL11,
14SF-15, 14SF-17, 14SF-19, 14SF-23; and
6/5500/F propellers installed on but not
limited to Embraer EMB-120 and EMB-
120RT; SAAB-SCANIA SF340B;
Aerospatiale ATR42-100, ATR42-300,
ATR42-320, ATR72, ATR72-210;
DeHavilland DHC-8-100 series, DHC—-8-300;
Construcciones Aeronauticas SA (CASA)
CN-235 and CN-235-100; Canadair CL215T
and CL415; and British Aerospace ATP
airplanes.

Note: This AD applies to each propeller
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
propellers that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the

owner/operator must use the authority
provided in paragraph (d) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any propeller
from the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the inability to control the
propeller blade angle due to tooth wear in the
propeller control unit (PCU) servo ballscrew
internal spline (BIS) assembly, accomplish
the following:

(a) Inspect the PCU servo BIS assembly for
tooth wear in accordance with the
Accomplishment Instructions of the
following Hamilton Standard Alert Service
Bulletins (ASB), all dated May 5, 1995, as
applicable: No. 14RF-9-61-A53, Revision 7;
No. 14RF-19-61-A25, Revision 6; No. 14RF-
21-61-A38, Revision 6; No. 247F-61-A3,
Revision 5; No. 14SF-61-A59, Revision 6;
and No. 6/5500/F-61-Al1, Revision 6; as
follows:

(1) For a PCU with unknown time in
service (TIS), and unknown TIS since the last
inspection, on the effective date of this
airworthiness directive (AD), and that does
not have a ballscrew quill damper installed,
inspect within 200 hours TIS after the
effective date of this AD.

(2) For a PCU with 1,800 or more hours TIS
or unknown TIS on the effective date of this
AD, and either has not been inspected, or has
been inspected more than 500 hours prior to
the effective date of this AD, in accordance
with the applicable Hamilton Standard ASB
listed in paragraph (a) of this AD; and that
does not have a ballscrew quill damper
installed; inspect within 200 hours TIS after
the effective date of this AD.

(3) For a PCU with 1,800 or more hours TIS
or unknown TIS on the effective date of this
AD, and that has been inspected within the
previous 500 hours TIS in accordance with
the applicable Hamilton Standard ASB listed
in paragraph (a) of this AD, and that does not
have a ballscrew quill damper installed,
inspect within 500 hours TIS since the last
inspection in accordance with the applicable
Hamilton Standard ASB listed in paragraph
(a) of this AD.

(4) For a PCU with less than 1,800 hours
TIS on the effective date of this AD, and that
does not have a ballscrew quill damper
installed, inspect prior to accumulating 1,800
hours TIS, or within 300 hours TIS after the
effective date of this AD, whichever occurs
later.

(5) For a PCU that has a ballscrew quill
damper installed in production or in
accordance with the following applicable
Hamilton Standard Service Bulletins (SB), all
dated September 27, 1994, or previous
revisions: No. 14SF-61-67, Revision 2; No.
14RF-9-61-61, Revision 1; No. 14RF-19-61—
29, Revision 2; No. 14RF-21-61-48, Revision
2; No. 247F-61-6, Revision 2; and No. 6/
5500/F-61-19, Revision 2; inspect within

2,500 hours TIS since installation of the
ballscrew quill damper

(6) Thereafter, inspect at intervals
described as follows:

(i) For propellers that have a ballscrew
quill damper installed in production or in
accordance with the applicable Hamilton
Standard SB listed in paragraph (a)(5) of this
AD, or previous revisions, inspect at intervals
not to exceed 2,500 hours TIS since the last
inspection required by this AD.

(ii) For propellers that do not have a
ballscrew quill damper installed in
production or in accordance with the
applicable Hamilton Standard SB listed in
paragraph (a)(5) of this AD, inspect at
intervals not to exceed 500 hours TIS since
the last inspection required by this AD.

(7) If PCU servo BIS teeth are worn beyond
the limits specified in the Accomplishment
Instructions of the applicable ASB’s listed in
paragraph (a) of this AD, prior to further
flight, replace the PCU with a serviceable
assembly in accordance with the
Accomplishment Instructions of the
applicable ASB’s listed in paragraph (a) of
this AD, and thereafter reinspect in
accordance with paragraphs (a)(6) and (a)(7)
of this AD.

(b) Operators have the option of installing
a Secondary Drive Quill (SDQ) in accordance
with the Accomplishment Instructions of the
following applicable Hamilton Standard
SB’s, all Revision 1, all dated May 17, 1995:
No. 14SF-61-82; No. 14RF-9-61-76; No.
14RF-19-61-43; No. 14RF-21-61-62; No.
247F-61-13; and No. 6/5500/F-61-33.
Installation of an SDQ constitutes
terminating action to the repetitive
inspections required by paragraph (a) of this
AD.

(c) With an SDQ installed, perform an
initial torque check inspection of the primary
ballscrew quill at 5,000 hours TIS since
installation of the SDQ, and thereafter at
intervals not to exceed 5,000 hours TIS since
last inspection, and remove from service and
replace with a serviceable part, if necessary,
in accordance with the following applicable
Hamilton Standard SB’s, all Revision 1, dated
May 17, 1995: No. 14SF-61-81; No. 14RF-9—
61-75; No. 14RF-19-61-41; No. 14RF-21-
61-60; No. 247F-61-12; and No. 6/5500/F—
61-33.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Boston
Aircraft Certification Office. The request
should be forwarded through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Boston Aircraft Certification Office.

Note: Information concerning the existence
of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Boston
Aircraft Certification Office.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.
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Issued in Burlington, Massachusetts, on
May 30, 1995.

James C. Jones,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 95-13785 Filed 6-5-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 94-NM-139-AD]

Airworthiness Directives; Jetstream
Model ATP Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Jetstream Model ATP airplanes.
This proposal would require
modification of certain doors. This
proposal is prompted by a report that an
operator was unable to unlock a Type |
passenger door due to migration of a
shootbolt bush. The actions specified by
the proposed AD are intended to
prevent such migration, which could
jam the Type | passenger door, and
subsequently could delay or impede the
evacuation of passengers during an
emergency.

DATES: Comments must be received by
June 26, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 94—-NM—
139-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Jetstream Aircraft, Inc., P.O. Box 16029,
Dulles International Airport,
Washington, DC 20041-6029. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
William Schroeder, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(206) 227-2148; fax (206) 227-1320.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 94-NM-139-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
94-NM-139-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

The Civil Aviation Authority (CAA),
which is the airworthiness authority for
the United Kingdom, recently notified
the FAA that an unsafe condition may
exist on certain Jetstream Model ATP
airplanes. The CAA advises it has
received a report indicating that an
operator was unable to unlock a Type |
passenger door. Investigation revealed
that shootbolt bush had migrated. This
shootbolt bush is also located in the aft
baggage door. This condition, if not
corrected, could jam the Type |
passenger door, which could delay or
impede the evacuation of passengers
during an emergency.

Jetstream has issued Service Bulletin
ATP-52-26-10350B, dated June 29,
1994, which describes procedures for
modification of the Type | passenger
doors and the aft baggage door. This

modification involves installation of
locking pins at the shootbolt bush
housings of the doors. Accomplishment
of the modification ensures that the
latching and locking mechanism of the
doors cannot become jammed. The CAA
classified this service bulletin as
mandatory in order to assure the
continued airworthiness of these
airplanes in the United Kingdom.

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of §21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the CAA has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
modification of the Type | passenger
doors and aft baggage door. The actions
would be required to be accomplished
in accordance with the service bulletin
described previously.

As a result of recent communications
with the Air Transport Association
(ATA) of America, the FAA has learned
that, in general, some operators may
misunderstand the legal effect of AD’s
on airplanes that are identified in the
applicability provision of the AD, but
that have been altered or repaired in the
area addressed by the AD. The FAA
points out that all airplanes identified in
the applicability provision of an AD are
legally subject to the AD. If an airplane
has been altered or repaired in the
affected area in such a way as to affect
compliance with the AD, the owner or
operator is required to obtain FAA
approval for an alternative method of
compliance with the AD, in accordance
with the paragraph of each AD that
provides for such approvals. A note has
been included in this notice to clarify
this long-standing requirement.

The FAA estimates that 10 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 35 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. The cost of the
required parts would be nominal. Based
on these figures, the total cost impact of
the proposed AD on U.S. operators is
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estimated to be $21,000, or $2,100 per
airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
Is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule’’ under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421

and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Jetstream Aircraft Limited (Formerly British

Aerospace Commercial Aircraft Limited):
Docket 94-NM-139-AD.

Applicability: Model ATP airplanes,
constructor’s numbers 2002 through 2063
inclusive, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (b) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition; or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any airplane from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent migration of a shootbolt bush,
which could jam the Type | passenger door,
and subsequently could delay or impede the
evacuation of passengers during an
emergency, accomplish the following:

(a) Within 1,500 hours time-in-service after
the effective date of this AD, or within 6
months after the effective date of this AD,
whichever occurs first, modify the Type |
passenger doors and aft baggage door, in
accordance with Jetstream Service Bulletin
ATP-52-26-10350B, dated June 29, 1994.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with 8§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on May 30,
1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-13783 Filed 6-5-95; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 54
[Docket No. 93N-0445]

Financial Disclosure by Clinical
Investigators; Public Hearing

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice of public hearing; request
for comments.

SUMMARY: The Food and Drug
Administration (FDA) is announcing a
public hearing regarding a proposed
regulation that would require disclosure
of certain financial interests and
arrangements by clinical investigators.
The proposed regulation would require
that sponsors submitting clinical studies
in support of marketing applications for
human drugs, biologics, and medical
devices either certify to the absence of
certain financial interests of clinical
investigators or disclose those financial
interests. The purpose of the public
hearing is to obtain additional
comments and information on specific
issues for use in developing a final rule,
and a proposed rule to extend these
requirements to submissions for
marketing approval related to human
foods, animal foods, and animal drugs.
The public hearing will address specific
issues on which FDA seeks information
and comment, and time will also be set
aside after these issues have been
addressed during which participants
will have an opportunity to address
other aspects of the proposed regulation.
DATES: The public hearing will be held
onJuly 20, 1995, from 9 a.m. to 5:30
p.m. Submit written notices of
participation, including a brief summary
of the presentation and the approximate
time requested, by June 30, 1995.
Written comments will be accepted
until August 20, 1995.

ADDRESSES: The public hearing will be
held in the Wilson Auditorium,
National Institutes of Health, 9000
Rockville Pike, Bethesda, MD. Submit
written notices of participation and
comments to the Dockets Management
Branch (HFA-305), Food and Drug
Administration, rm. 1-23, 12420
Parklawn Dr., Rockville, MD 20857. To
expedite processing, written notices of
participation may also be FAXED to
301-594-0113. Two copies of any
comments are to be submitted, except
that individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Transcripts of
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the hearing will be available for review
at the Dockets Management Branch
(address above).

FOR FURTHER INFORMATION CONTACT:
Mary Gross, Office of External Affairs,
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857,
301-443-3390, or FAX 301-594-0113.

SUPPLEMENTARY INFORMATION:
|. Background

FDA will sponsor a public hearing to
solicit comments and views on specific
aspects of a proposed regulation
published in the Federal Register of
September 22, 1994 (59 FR 48708) that
would require disclosure of certain
financial information by clinical
investigators.

There has been a growing concern for
some time, both at FDA and within the
academic and scientific communities,
that some financial arrangements
between clinical investigators and
product sponsors, as well as the
personal financial interests of clinical
investigators, are a potential source of
bias in clinical trials. FDA currently has
no mechanism to collect information
concerning specific financial interests of
clinical investigators who conduct
studies in support of product marketing.
FDA believes that institution of a system
to collect and analyze this information
will strengthen the product review
process.

Under the proposed regulation, every
sponsor filing an application for
marketing approval would be required
to make one of two alternative
submissions as part of the application:
(1) For any clinical study relied upon by
the sponsor to establish that the product
meets the regulatory requirements for
approval, the sponsor may certify that:
(a) The sponsor has not entered into any
financial arrangement with any clinical
investigator in which the value of
financial compensation received by the
clinical investigator for conducting the
studies could be affected by the
outcome of the research; (b) the
investigator has not received significant
payments of other sorts from the
sponsor, such as a grant to fund ongoing
research, compensation in the form of
equipment, a retainer for ongoing
consultation, or honoraria; (c) the
clinical investigator has no proprietary
interest, such as a patent or other direct
financial interest in the clinically tested
product; and (d) the clinical investigator
holds no significant equity interest in
the sponsor’s company; or (2) if the
sponsor does not provide certification,
the sponsor must disclose the specific
financial arrangements made with the
clinical investigator, the investigator’s

proprietary and equity interests in the
tested product and the sponsor’s
company, and significant payments of
other sorts, and describe steps taken to
minimize the potential for bias in data
submitted in support of product
applications. FDA would refuse to file
any marketing application that does not
include either certification or
disclosure.

FDA received 47 comments on the
proposed regulation. Many comments
supported the proposed regulation with
relatively minor modifications, while
others questioned the substantive
provisions of the rule. In view of the
complexity of some of the issues that
were raised, and the diversity of views
expressed on these issues, FDA believes
that it would be useful to convene a
public meeting to provide interested
parties with an opportunity to present
further comment. At this time, the
agency also wishes to provide an
opportunity to interested persons to
comment on FDA'’s intention to propose
extending financial disclosure
requirements to submissions for
marketing approval related to human
foods, animal foods, and animal drugs.

Il. Public Hearing

Consistent with FDA regulations at 21
CFR 10.40(f)(2), the agency is holding a
hearing under part 15 (21 CFR part 15)
to discuss the proposed rule.
Presentations submitted and comments
received at the hearing will be included
in the administrative record for that
regulation. In addition, written
comments submitted to the Dockets
Management Branch (address above) by
August 20, 1995, will also be part of the
administrative record.

The format of the hearing is one in
which specific issues, as listed below,
are dealt with one at a time in the order
listed. A block of time will be allotted
to discussion of additional issues by
participants once the listed issues have
been addressed. Issues to be addressed
are as follows:

(1) In the proposed regulation, FDA
specified four specific financial
arrangements or interests of a clinical
investigator that would be required to be
disclosed, including any significant
equity interest in the applicant held by
a clinical investigator. For purposes of
the regulation, a significant equity
interest was defined as any ownership
interest, stock options, or other financial
interest whose value cannot be readily
determined through reference to public
prices, or any equity interest in a
publicly traded corporation that exceeds
5 percent of total equity. With respect to
an equity interest in a publicly traded
corporation, a number of comments

requested clarification as to whether ““5
percent” refers to 5 percent of the
investigator’s equity, or 5 percent of the
equity of the corporation. Other
comments argued that a dollar threshold
should be set for disclosure of an equity
interest in a publicly traded corporation.
These comments suggested threshold
amounts ranging from $5,000 to
$50,000. In specifying an equity interest
that exceeds 5 percent of total equity,
FDA was referring to equity of a
corporation. FDA initially considered
specific dollar amounts that might be
used to trigger disclosure, but wanted to
avoid setting an amount that would be
so small as to trigger excessive and not
particularly meaningful disclosure. On
the other hand, the agency
acknowledges that the value of 5
percent of equity in publicly traded
companies could vary widely. FDA is
interested in further discussion as to
what would constitute a reasonable
threshold for disclosure of an equity
interest in a publicly traded corporation.

(2) The proposed regulation would
require disclosure of “significant
payments of other sorts,” which were
defined for purposes of the regulation as
payments that exceed $5,000 (e.g.,
grants to fund ongoing research,
compensation in the form of equipment
or retainers for ongoing consultation or
honoraria) or that exceed 5 percent of
the total equity in a publicly held or
widely traded company. Comments
were divided as to the need to require
disclosure of arrangements that would
fall under this definition. Some
comments held that only payments
directly related to the conduct of
covered studies should be required to be
disclosed. It should also be noted that
a number of comments stated that the
regulation was intrusive and
burdensome, particularly with respect
to the need to obtain extensive
information from investigators, adding
that much of the need to query
investigators would be associated with
accessing ‘“‘significant payments of other
sorts.” FDA seeks additional discussion
and views on whether such
arrangements should be disclosed, and
the value of such disclosure to the
intent of the regulation.

(3) In proposed §54.2(e), FDA defined
a clinical study as:

Any study involving human subjects,
including a study to establish bioavailability
or bioequivalence, submitted in a marketing
application subject to this part, that either:
(1) The sponsor identifies as one that the
sponsor relies on to establish that the product
meets the regulatory requirements for
marketing, or (2) FDA identifies as one that
it intends to rely on to support its decision

to permit the marketing of the product * *
*



Federal Register / Vol. 60, No. 108 / Tuesday, June 6, 1995 / Proposed Rules

29803

Comments suggested that the
definition of a covered study be
narrowed by exempting, for example,
phase 1 safety studies, because they are
not as important to evaluation for
marketing as phase 2 and 3 studies, and
bioavailability and pharmacokinetic
studies, because they generally result in
guantitative, objective results based on
tangible data that are not especially
vulnerable to bias. It was also suggested
that covered studies be limited to open
label (unblinded) studies of a
nonpharmacokinetic nature, study
designs with subjective endpoints, and
single investigator studies. FDA is
interested in further discussion as to
what should constitute a covered study
and whether the scope of the proposed
definition might be narrowed.

(4) In proposed §54.2(d), FDA defined
“clinical investigator” as any
investigator who is: “(i) Directly
involved in the treatment or evaluation
of research subjects, or (ii) Could
otherwise influence the outcome of the
research; * * *.”” Some comments stated
that this definition was overly broad. It
was suggested that FDA use for the
purposes of this regulation the
definition of *“clinical investigator”
relied on by the agency’s investigational
drug application regulations at 21 CFR
312.3(b), as follows:

Investigator means an individual who
actually conducts a clinical investigation
(i.e., under whose immediate direction the
drug is administered or dispensed to a
subject). In the event an investigation is
conducted by a team of individuals, the
investigator is the responsible leader of the
team. “*‘Subinvestigator” includes any other
individual member of that team.

FDA notes that the term “clinical
investigator,” was defined in a Public
Health Service (PHS) proposed rule on
objectivity in research that published in
the Federal Register of June 28, 1994
(59 FR 33242), as the principal
investigator and any other person who
is responsible for the design, conduct, or
reporting of research. Both FDA'’s
proposed rule and the PHS final rule
defined “investigator” as including the
spouse and dependent children of the
investigator. FDA is interested in
obtaining additional views on the
definition of “clinical investigator” for
purposes of financial disclosure.

(5) In the preamble to the proposed
regulation, FDA stated its expectation
that disclosed financial interests and
steps taken to minimize bias would vary
with different applications, and
explained that the agency would
therefore evaluate and act on these
applications on a case-by-case basis. As
to what actions the agency might take in
response to disclosure of problematic
interests, FDA stated that, if a study

design is sufficiently robust as a result
of factors such as independent data
monitoring, multiple investigators,
blinding, and independent endpoint
assessment, the agency could determine
that the financial interest would not
likely introduce bias and the data could
be accepted. In other situations, there
might be sufficient replication of critical
results to render questionable data less
important, or it might be possible to
carry out further analyses or
observations (such as reexamination of
hospital records or patients) that would
provide assurance as to the quality of
the data. In still others, intensified
scrutiny by FDA'’s bioresearch
monitoring staff might be sufficient to
permit FDA to accept the data in
support of product marketing
applications. In some cases, however, if
adequate steps were not taken to
minimize potential bias, FDA stated that
it might not be able to conclude that the
data were reliable and might find it
necessary to require sponsors to conduct
further studies. This range of actions
was listed in proposed §54.5(c). A
number of comments criticized the
proposed process as subjective. One
comment argued that FDA must develop
specific criteria for evaluating the
potential impact of financial interests to
avoid ad hoc decisionmaking by
reviewers. FDA is interested in further
discussion of how these evaluations
might be conducted, especially with
respect to specific criteria that might be
applied.

(6) In the preamble to the proposed
rule, FDA stated its intention to propose
the extension of this rulemaking on
financial disclosure to additional
products for which sponsors submit
data from clinical investigators, or
investigators who conduct the
equivalent of clinical studies in animals,
in support of marketing. Examples of
these products include food and color
additives, infant formulas, human foods
labeled with health claims, animal
foods, and animal drugs. FDA is
interested in hearing comments on this
extension from the industries that
would be affected, as well as other
interested persons.

I11. Notice of Hearing Under 21 CFR
Part 15

The Commissioner of Food and Drugs
is announcing that the public hearing
will be held in accordance with 21 CFR
part 15. The presiding officer will be
Sharon Smith Holston, Deputy
Commissioner for External Affairs. Ms.
Holston will be joined by other FDA
officials.

Persons who wish to participate must
file a written notice of participation

with the Dockets Management Branch
(address above) on or before June 30,
1995. All notices submitted should be
identified with the docket number
found in brackets in the heading of this
document and should contain the
person’s name, address, telephone
number, FAX number, business
affiliation, if any, a brief summary of the
presentation, and the approximate time
requested for the presentation.

The agency requests that individuals
or groups having similar interests
consolidate their comments and present
them through a single representative.
FDA may request joint presentations by
persons with common interests. FDA
will allocate the time available for the
hearing among persons who properly
file a notice of participation.

After reviewing the notices of
participation and accompanying
information, FDA will schedule each
appearance and notify each participant
by mail, telephone, or FAX, of the time
allotted to the person and the
approximate time the person’s
presentation is scheduled to begin. The
schedule of the public hearing will be
available at the hearing and then placed
on file in the Dockets Management
Branch (address above) after the hearing
under docket number 93N—-0445.

Under §15.30, the hearing is informal,
and the rules of evidence do not apply.
No participant may interrupt the
presentation of another participant.
Only the presiding officer and panel
members may question any person
during or at the conclusion of their
presentation.

Public hearings, including hearings
under part 15, are subject to FDA'’s
guideline (21 CFR part 10, subpart C)
concerning the policy and procedures
for electronic media coverage of FDA'’s
public administrative proceedings.
Under §10.205, representatives of the
electronic media may be permitted,
subject to certain limitations, to
videotape, film, or otherwise record
FDA'’s public administrative
proceedings, including presentations by
participants. The hearing will be
transcribed as stipulated in § 15.30(b).
Orders for copies of the transcript can
be placed at the meeting or through the
Dockets Management Branch (address
above).

To the extent that the conditions for
the hearing, as described in this notice,
conflict with any provisions set out in
part 15, this notice acts as a waiver of
those provisions as specified in
§15.30(h).

The administrative record of the
proposed rule will remain open until
August 20, 1995 to allow comments on
matters raised at the hearing. Persons
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who wish to provide additional
materials for consideration should file
these materials with the Dockets
Management Branch (address above) by
August 20, 1995.

Dated: June 1, 1995.
Ronald G. Chesemore,

Associate Commissioner for Regulatory
Affairs.

[FR Doc. 95-13886 Filed 6-5-95; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
[CGD13-94-039]
RIN 2115-AE47

Drawbridge Operation Regulations;
Lake Washington, Seattle, WA

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to amend the regulations governing the
operation of the Evergreen Point, State
Route 520, floating drawbridge across
Lake Washington at Seattle,
Washington. The proposed rule would
modify five different aspects of the
existing operation regulations for the
bridge including the notice period for
requesting an opening; the length of
weekday closed periods; the exemptions
from weekday closed periods for
Federal holidays and vessels greater
than 2000 gross tons; and the
requirement that non-self propelled
vessels be towed through the draw.
Through this action, the Coast Guard
seeks to alleviate commuter traffic
congestion on the bridge while
continuing to meet the reasonable needs
of navigation on Lake Washington.
DATES: Comments must be received on
or before August 7, 1995.

ADDRESSES: Comments may be mailed to
Commander (OAN), Thirteenth Coast
Guard District, 915 Second Avenue,
Seattle, Washington 98174-1067. The
comments and other materials
referenced in this notice will be
available for inspection and copying at
915 Second Avenue, Room 3410,
Seattle, Washington. Normal office
hours are between 7:45 a.m. and 4:15
p-m., Monday through Friday, except
holidays. Comments may also be hand-
delivered to this address.

FOR FURTHER INFORMATION CONTACT:
John E. Mikesell, Chief, Plans and
Programs Section, Aids to Navigation
and Waterways Management Branch,
(Telephone: (206) 220-7270).

SUPPLEMENTARY INFORMATION:
Request for Comments

The Coast Guard encourages
interested persons to participate in this
rulemaking by submitting written data,
views, or arguments. Persons submitting
comments should include their names
and addresses, identify this rulemaking
(CGD13-94-039) and the specific
section of this proposal to which each
comment applies, and give the reason
for each comment. Please submit two
copies of all comments and attachments
in an unbound format, no larger than
8%2 by 11 inches, suitable for copying
and electronic filing. Persons wanting
acknowledgment of receipt of comments
should enclose stamped, self-addressed
postcards or envelopes.

The Coast Guard will consider all
comments received during the comment
period. It may change this proposal in
view of the comments received.

The Coast Guard plans no public
hearing. Persons may request a public
hearing by writing to the address listed
under ADDRESSES. The request should
include the reasons why a hearing
would be beneficial. If the Coast Guard
determines that the opportunity for oral
presentations will aid this rulemaking,
the Coast Guard will hold a public
hearing at a time and place announced
by a later notice in the Federal Register.

Drafting Information

The principal persons involved in
drafting this document are Austin Pratt,
Project Officer, Aids to Navigation
Branch, Thirteenth Coast Guard District,
and Lieutenant Commander John C.
Odell, Project Counsel, Thirteenth Coast
Guard District Legal Office.

Background and Purpose

At the request of the Washington State
Department of Transportation (WDOT),
the Coast Guard is proposing to amend
the drawbridge operation regulations for
the Evergreen Point, State Route 520,
floating bridge across Lake Washington
at Seattle, Washington. The chief
purpose of the proposed amendment is
to alleviate commuter traffic congestion
on the bridge while continuing to meet
the reasonable needs of navigation.

In recent years vehicular traffic
volumes on the bridge have increased
dramatically while requests for
openings of the drawspan have
declined. State Route 520 is a major
four-lane arterial in the Seattle area and
is heavily traveled during daily
commuting hours. Any opening of the
drawspan during commuting hours
would cause severe traffic congestion
and back ups.

Most of the vessels on Lake
Washington are able to pass under the
bridge at its two fixed transition spans
at either end of the floating segment.
With the exception of a few tall-masted
sailing vessels, floating construction
equipment is the chief user of the
drawspan. The predominant
navigational use of Lake Washington is
recreational.

In recent years, the drawspan has
been under extensive repair and
refurbishment. This work has required
temporary changes to bridge operations.
Since September 21, 1992, temporary
regulations allowed WDOT to keep the
drawspan closed except from 11 p.m. to
2 a.m. during the week and from 11 p.m.
to 5 a.m. on weekends. From April 1,
1994, to October 1, 1994, the Coast
Guard authorized WDOT to keep the
drawspan closed at all times during the
final phase of the repair project. Despite
the highly restrictive nature of these
temporary bridge operation regulations,
no objections were received from
entities representing commercial or
recreational navigation on Lake
Washington.

In order to alleviate roadway traffic
congestion while continuing to meet the
reasonable needs of navigation, the
proposed amendment would modify
five different aspects of the existing
regulations:

First, the proposed amendment would
increase the notice period for requesting
openings from one hour to two hours.
The bridge does not currently have
continuous attendance by drawtenders,
and in recent years, drawtenders have
had difficulty getting to the bridge in
time to make requested openings. This
difficulty is the result of increased
roadway traffic in the Seattle
metropolitan area. The proposed
increase in the notice period would give
drawtenders sufficient time to arrive at
the bridge for openings. This proposal
would not seriously inconvenience
navigation because vessel transits of the
drawspan are infrequent and can be
planned in advance by vessel operators.

Second, the proposed amendment
would increase the period during which
the drawspan may remain closed on
weekdays. The existing drawbridge
operation regulations at 33 CFR
117.1049(c) allow the bridge to remain
closed from 6 a.m. to 10 a.m. and from
2 p.m. to 7 p.m. Monday through
Friday. The proposed amendment
would establish a single, yet
substantially increased, closed period
from 5 a.m. to 9 p.m. Monday through
Friday. The proposed increase in the
length of the weekday closed period is
necessary to prevent the interruption of
commuter traffic on the bridge. A bridge
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opening during peak traffic hours can
produce traffic gridlock on the bridge
and its approaches, and openings during
the workday must be avoided. The small
number of openings requested in recent
years and the nature of vessel traffic on
Lake Washington indicates that the
impact on commercial and recreational
navigation from the increased closed
period would be minimal.

Third, the proposed amendment
would remove Columbus Day from the
Federal holiday exemption to normal
weekday closed periods. Under the
existing Federal holiday exemption
contained in 33 CFR 117.1049(c), the
normal weekday closed periods do not
apply on designated Federal holidays.
Unlike other Federal holidays,
Columbus Day enjoys no significant
reduction in roadway traffic in the
Seattle metropolitan area. This
difference is due to the fact that most
employers in the area do not observe
Columbus Day. For this reason,
commuter traffic volumes remain
substantial on Columbus Day. Removal
of Columbus Day from the federal
holiday exemption would prevent the
serious traffic congestion that would be
caused by opening the drawspan during
heavy commuter hours.

Fourth, the proposed amendment
would remove the provision of 33 CFR
117.1049(c) that requires the drawspan
to open during weekday closed periods
in order to accommodate piledrivers
and vessels greater than 2000 gross tons.
In recent years the use of Lake
Washington by vessels of this type and
size has declined dramatically.
Moreover, waters of Lake Washington in
the area of the bridge do not form a
restricted waterway, and the need for
immediate openings for these larger and
less maneuverable vessels is therefore
less critical. Finally, the passage of such
vessels can be planned in such a way as
to avoid their arrival at the bridge
during the weekday closed periods.

Fifth, the proposed amendment
would remove the provision of 33 CFR
117.1049(d) requiring non-self-
propelled vessels to be towed through
the drawspan. The original purpose of
this requirement was to avoid delays to
roadway traffic caused by openings
requested by vessels powered only by
sail. The proposed increase in the length
of the weekday closed periods would
reduce the significance of such an event,
and the possibility of such an event no
longer needs to be specifically
accounted for in the bridge operation
regulations.

Discussion of Proposed Rule

The proposed rule would amend
paragraphs (a), (c), and (d) of 33 CFR

117.1049. Paragraph (a) would be
changed to require two hours notice for
requesting an opening of the drawspan.
Paragraph (b) would remain unchanged
as it continues to provide accurate
information about how to contact the
operator for an opening. Paragraph (c)
would be changed to specify a closed
period from 5 a.m. to 9 p.m. Monday
through Friday, except for all Federal
holidays other than Columbus Day. This
increased weekday closed period would
apply on Columbus Day but would not
apply on other designated Federal
holidays. Paragraph (c) would also be
changed to remove the requirement that
the drawspan open during the weekday
closed periods for piledrivers and
vessels greater than 2000 gross tons.
Paragraph (d) would be deleted,
removing the requirement that vessels
powered only by sail be towed through
the drawspan.

Regulatory Evaluation

This proposal is not a significant
regulatory action under 3(f) of Executive
Order 12866 and does not require an
assessment of potential cost and benefits
under section 6(a)(3) of that order. It has
not been reviewed by the Office of
Management and Budget under that
order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979). The
Coast Guard expects the economic
impact of this proposed rule to be so
minimal that a full regulatory evaluation
under paragraph 10e of the regulatory
policies and procedures of DOT is
unnecessary. This expectation is based
on the fact that most commercial
navigation on Lake Washington can
transit the bridge at its two fixed
transition spans at either end of the
floating segment. Moreover, commercial
vessels can plan their transits so that
they do not arrive at the bridge during
weekday closed periods. Finally,
transits of the drawspan by commercial
vessels have become increasingly
infrequent in recent years.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this proposal, if
adopted, will have a significant effect on
a substantial number of small entities.
“Small entities” include independently
owned and operated small businesses
that are not dominant in their field and
that otherwise qualify as *‘small
business concerns’ under section 3 of
the Small Business Act (15 U.S.C. 632).
For the reasons stated in the Regulatory
Evaluation above, the Coast Guard
expects the impact of this proposal to be

minimal on all entities. Therefore, the
Coast Guard certifies under 5 U.S.C.
605(b) that this proposal, if adopted,
will not have a significant economic
impact on a substantial number of small
entities.

Collection of Information

This proposal contains no collection-
of-information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
proposal under the principles and
criteria contained in Executive Order
12612 and has determined that this
proposal does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Environment

The Coast Guard considered the
environmental impact of this proposal
and concluded that, under section 2.B.2.
of COMDTINST M16475.B, the
proposed regulation is categorically
excluded from further environmental
documentation. A ““Categorical
Exclusion Determination” is available in
the docket for inspection or copying
where indicated under ADDRESSES.

List of Subjects in 33 CFR Part 117

Bridges.
Proposed Regulations

For the reasons set out in the
preamble, the Coast Guard proposes to
amend part 117 of title 33, Code of
Federal Regulations as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. Section 117.1049 is amended by
revising paragraphs (a) and (c) and by
removing paragraph (d) to read as
follows:

§117.1049 Lake Washington.

* * * * *

(a) The draw shall open on signal if
at least two hours notice is given.

* * * * *

(c) The draw need not be opened from
5a.m. to 9 p.m. Monday through Friday,
except for all Federal holidays other
than Columbus Day.
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Dated: May 23, 1995.
J.W. Lockwood,

Rear Admiral, U.S. Coast Guard, Commander,
13th Coast Guard District.

[FR Doc. 95-13774 Filed 6-5-95; 8:45 am]
BILLING CODE 4910-14-M

POSTAL SERVICE
39 CFR Part 265

Compliance With Subpoenas,
Summonses, and Court Orders by
Postal Employees Within the
Inspection Service Where the Postal
Service or the United States Is Not a
Party

AGENCY: Postal Service.
ACTION: Proposed rule.

SUMMARY: The Postal Service proposes
to establish procedures for Postal
Service employees within the Postal
Inspection Service to respond to
subpoenas, summonses, and court
orders to produce records or give
testimony in cases where the Postal
Service is not a party. The purpose of
this proposed rule is to minimize
disruption of normal Postal Inspection
Service functions caused by compliance
with those demands, maintain control
over release of public information,
prevent the disclosure of information
that should not legally be disclosed,
prevent the Postal Service from being
misused for private purposes, and
otherwise protect the interests of the
United States. These procedures would
prohibit postal employees within or
assigned to the Postal Inspection Service
from complying with subpoenas,
summonses, and other court orders in
cases where the Postal Service is not a
party unless authorized by certain
authorizing officials.
DATES: Comments must be submitted on
or before July 6, 1995. Comments will be
available for public inspection until July
21, 1995.
ADDRESSES: Written comments should
be mailed or delivered to James M.
Parrott, Associate Counsel, Postal
Inspection Service, United States Postal
Service, 475 L’Enfant Plaza SW, Room
3411, Washington, DC 20260-2181.
Comments may be delivered to room
3411 at the above address between 8:15
a.m. and 4:45 p.m., Monday through
Friday. Copies of all written comments
will be available for inspection and
photocopying during these hours in
room 3411.
FOR FURTHER INFORMATION CONTACT:
James M. Parrott, Associate Counsel,
Office of the Chief Postal Inspector,
(202) 268-4417.

SUPPLEMENTARY INFORMATION: The
proposed rule provides that postal
employees within or assigned to the
Postal Inspection Service must follow
certain rules for the release of
information in the form of documents or
testimony. Giving testimony or releasing
a document in legal proceedings where
the Postal Service or the United States
is not a party must be authorized
beforehand. Employees within or
assigned to the Inspection Service may
comply with subpoenas, summonses,
and court orders where the Postal
Service or the United States is not a
party, with the authorization of
specified authorizing officials after
consulting Inspection Service legal
counsel. The release of the information
must be in compliance with applicable
laws and regulations and not be against
the interests of the United States.

Several federal agencies have enacted
regulations that give them the authority
to control the release of documents and
testimony in legal proceedings where
the agency is not a party. Courts have
recognized that federal agencies may
limit compliance in these situations. See
United States ex rel. Touhy v. Ragen,
340 U.S. 462 (1951). Additionally,
subpoenas, summonses, and orders
issued by state courts, legislatures, or
legislative committees that attempt to
assert jurisdiction over federal agencies
are inconsistent with the Supremacy
Clause of the U.S. Constitution. A
federal regulation regarding compliance
with those subpoenas reinforces this
principle. McCulloch v. Maryland, 17
U.S. (4 Wheat.) 316 (1819); United
States v. McLeod, 385 F.2d 734 (5th Cir.
1967).

This proposed rule does not apply to
situations in which the United States,
the Postal Service, or any federal agency
is a party in action; Congressional
requests, summonses, or subpoenas;
consultative services and technical
assistance rendered by the Inspection
Service in the course of its normal
functions; employees serving as expert
witnesses; employees making
appearances in their private capacity;
and when it has been determined by an
authorizing official that it is in the
public interest.

Proposed new § 265.13 of title 39 of
the Code of Federal Regulations will be
the Postal Service regulation concerning
the compliance with subpoenas,
summonses, and court orders by postal
employees within the Inspection
Service where the Postal Service or the
United States is not a party. This section
has also been written to reflect the
changes in organization that the
Inspection Service has undergone. As an
example, the position of Regional Chief

Inspector no longer exists within the
Inspection Service. Current regulations
identify that official as responsible for
authorizing testimony or the production
of documents pursuant to a subpoena,
summons, or court order where the
Postal Service, the United States, or
another federal agency is not a party.
Now, the authorizing official, in most
cases, is the Postal Inspector in Charge
of the affected field Division.

List of Subjects in 39 CFR Part 265

Administrative practice and
procedure, Government employees,
Release of information.

Accordingly, 39 CFR part 265 is
proposed to be amended as set forth
below.

PART 265—RELEASE OF
INFORMATION

1. The authority citation for part 265
continues to read as follows:

Authority: 39 U.S.C. 401; 5 U.S.C. 552;
Inspector General Act of 1978, as amended
(Pub. L. 95-452, as amended), 5 U.S.C.
App. 3.

2. The heading of § 265.11 is revised
to read as follows:

§265.11 Compliance with subpoena duces
tecum, court orders, and summonses.

3. Paragraphs (b) and (c) of §265.11
are removed and paragraph (b) is
reserved. A new § 265.13 is added to
read as follows:

§265.13 Compliance with subpoenas,
summonses, and court orders by postal
employees within the Inspection Service
where the Postal Service, the United States,
or any other federal agency is not a party.

(a) Applicability of this section. These
rules apply to all federal, state, and local
court proceedings, as well as
administrative and legislative
proceedings, other than:

(1) Proceedings where the United
States, the Postal Service, or any other
federal agency is a party;

(2) Congressional requests or
subpoenas for testimony or documents;

(3) Consultative services and
technical assistance rendered by the
Inspection Service in executing its
normal functions;

(4) Employees serving as expert
witnesses in connection with
professional and consultative services
under 8447.23 of this chapter and under
title 5, Code of Federal Regulations, part
7001, provided that employees acting in
this capacity must state for the record
that their testimony reflects their
personal opinions and should not be
viewed as the official position of the
Postal Service;
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(5) Employees making appearances in
their private capacities in proceedings
that do not relate to the Postal Service
(e.g., cases arising from traffic accidents,
domestic relations) and do not involve
professional or consultative services;
and

(6) When in the opinion of the
Counsel or the Counsel’s designee,
Office of the Chief Postal Inspector, it
has been determined that it is in the best
interest of the Inspection Service or in
the public interest.

(b) Purpose and scope. These
provisions limit the participation of
postal employees within or assigned to
the Inspection Service, in private
litigation, and other proceedings in
which the Postal Service, the United
States, or any other federal agency is not
a party. The rules are intended to
promote the careful supervision of
Inspection Service resources and to
reduce the risk of inappropriate
disclosures that might affect postal
operations.

(c) Definitions. For the purposes of
this section:

(1) Authorizing official is the person
responsible for giving the authorization
for release of documents or permission
to testify.

(2) Case or matter means any civil
proceeding before a court of law,
administrative board, hearing officer, or
other body conducting a judicial or
administrative proceeding in which the
United States, the Postal Service, or
another federal agency is not a named
party.

(3) Demand includes any request,
order, or subpoena for testimony or the
production of documents.

(4) Document means all records,
papers, or official files, including, but
not limited to, official letters, telegrams,
memoranda, reports, studies, calendar
and diary entries, graphs, notes, charts,
tabulations, data analyses, statistical or
information accumulations, records of
meetings and conversations, film
impressions, magnetic tapes, computer
discs, and sound or mechanical
reproductions;

(5) Employee or Inspection Service
employee, for the purpose of this
regulation only, refers to a Postal
Service employee currently or formerly
assigned to the Postal Inspection
Service, student interns, contractors and
employees of contractors who have
access to Inspection Service information
and records.

(6) Inspection Service means the
organizational unit within the Postal
Service as outlined in § 224.3 of this
chapter.

(7) Inspection Service Legal Counsel is
an attorney authorized by the Chief

Postal Inspector to give legal advice to
members of the Inspection Service.

(8) Inspection Service Manual is the
directive containing the standard
operating procedures for Postal
Inspectors and certain Inspection
Service employees.

(9) Nonpublic includes any material
or information not subject to mandatory
public disclosure under § 265.6(b).

(10) Official case file means official
documents that relate to a particular
case or investigation. These documents
may be kept at any location and do not
necessarily have to be in the same
location in order to constitute the file.

(11) Postal Inspector reports include
all written reports, letters, recordings, or
other memorializations made in
conjunction with the duties of a Postal
Inspector.

(12) Testify or testimony includes
both in-person oral statements before
any body conducting a judicial or
administrative proceeding and
statements made in depositions,
answers to interrogatories, declarations,
affidavits, or other similar documents.

(13) Third-party action means an
action, judicial or administrative, in
which the United States, the Postal
Service, or any other federal agency is
not a named party.

(d) Policy. No current or former
employee within the Inspection Service
may testify or produce documents
concerning information acquired in the
course of employment or as a result of
his or her relationship with the Postal
Service in any proceeding to which this
subsection applies (see paragraph (a) of
this section), unless authorized to do so.
Authorization will be provided by:

(1) The Postal Inspector in Charge of
the affected field Division, or designee,
for Division personnel and records, after
that official has determined through
consultation with Inspection Service
legal counsel that no legal objection,
privilege, or exemption applies to such
testimony or production of documents.

(2) The Chief Postal Inspector or
designee for Headquarters employees
and records, after that official has
determined through consultation with
Inspection Service legal counsel, that no
legal objection, privilege, or exemption
applies to such testimony or production
of documents.

(3) Consideration shall be given to:

(i) Statutory restrictions, as well as
any legal objection, exemption, or
privilege that may apply;

(ii) Relevant legal standards for
disclosure of nonpublic information and
documents;

(iii) Inspection Service rules and
regulations and the public interest;

(iv) Conservation of employee time;
and

(v) Prevention of the expenditure of
Postal Service resources for private
purposes.

(4) If additional information is
necessary before a determination can be
made, the authorizing official may, in
coordination with Inspection Service
legal counsel, request assistance from
the Department of Justice.

(e) Compliance with subpoena duces
tecum. (1) Except as required by part
262 of this chapter, produce any other
record of the Postal Service only in
compliance with a subpoena duces
tecum or appropriate court order.

(2) Do not release any record
containing information relating to an
employee’s security or loyalty.

(3) Honor subpoenas and court orders
only when disclosure is authorized.

(4) When authorized to comply with
a subpoena duces tecum or court order,
do not leave the originals with the court.

(5) Postal Inspector reports are
considered to be confidential internal
documents and shall not be released
unless there is specific authorization by
the Chief Postal Inspector or the
Inspector in Charge of the affected field
Division, after consulting with
Inspection Service legal counsel.

(6) The Inspection Service Manual
and other operating instructions issued
to Inspection Service employees are
considered to be confidential and shall
not be released unless there is specific
authorization, after consultation with
Inspection Service legal counsel. If the
requested information relates to
confidential investigative techniques, or
release of the information would
adversely affect the law enforcement
mission of the Inspection Service, the
subpoenaed official, through Inspection
Service legal counsel, may request an in
camera, ex parte conference to
determine the necessity for the release
of the information. The entire Manual
should not be given to any party.

(7) Notes, memoranda, reports,
transcriptions, whether written or
recorded and made pursuant to an
offi