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Presidential Documents

Title 3—

The President

[FR Doc. 95-11269
Filed 5-3-95; 2:26 pm]
Billing code 3195-01-P

Proclamation 6795 of May 3, 1995

Asian/Pacific American Heritage Month, 1995

By the President of the United States of America

A Proclamation

Like so many people of this Nation, Americans of Asian and Pacific ancestry
enjoy dual heritage-the great cultures of the lands of their forebearers and
the rich traditions of liberty and equality cherished by the United States.
Bringing new values and customs to these shores, Asian and Pacific Ameri-
cans have immeasurably enriched the quality and character of this country.
In every field of endeavor, in public and private sector alike, they have
endowed our Nation with unparalleled energy and vision.

We owe a debt of gratitude to these Americans, both for the gift of their
talents and for helping us build bridges of understanding to their ancestral
lands in the Pacific Community—bridges that help our economies to grow
and that widen the path to peace.

Today, our Nation stands at the dawn of a new era of hope and opportunity.
We depend as never before on the active involvement of every one of
our people to meet the challenges of our changing world. With the strength
of our diversity and a continued commitment to the ideal of freedom,
all Americans will share in the blessings of the bright future that awaits
us.

To honor the achievements of Asian/Pacific Americans and to recognize
their many contributions to our Nation, the Congress, by Public Law 102-
450, has designated the month of May as ‘““Asian/Pacific American Heritage
Month.”

NOW, THEREFORE, I, WILLIAM J. CLINTON, President of the United States
of America, do hereby proclaim May 1995, as Asian/Pacific American Herit-
age Month. I call upon the people of the United States to observe this
occasion with appropriate programs, ceremonies, and activities.

IN WITNESS WHEREOF, | have hereunto set my hand this third day of
May, in the year of our Lord nineteen hundred and ninety-five, and of
the Independence of the United States of America the two hundred and

nineteenth.
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 185
RIN 3206-AF43

Implementation of the Program Fraud
Civil Remedies Act of 1986

AGENCY: Office of Personnel
Management.

ACTION: Correction to final regulations.

SUMMARY: This document contains a
correction to the final regulations which
were published on Friday, February 10,
1995, (60 FR 7891). The regulations
provide procedures to implement the
Program Fraud Civil Remedies Act of
1986.

EFFECTIVE DATE: March 13, 1995.

FOR FURTHER INFORMATION CONTACT:
Murray M. Meeker, Attorney, Office of
the General Counsel, (202) 606—1980.
SUPPLEMENTARY INFORMATION: On
February 10, 1995, OPM published final
regulations to implement the Program
Fraud Civil Remedies Act of 1986. On
April 12, 1995, OPM was advised by an
official from the West Publishing
Company that a typographical error had
resulted in the omission of a portion of
one of the sections. This document
corrects that omission.

Correction

In rule document 95-3347 beginning
on page 7891 in the issue of Friday,
February 10, 1995, make the following
correction:

On page 7899, in the second column,
correct § 185.139(g) to read as follows:

§185.139 Appeal to authority head.

* * * * *

(9) In reviewing the initial decision,
the authority head shall not consider
any objection that was not raised before
the ALJ unless the objecting party can
demonstrate extraordinary

circumstances causing the failure to
raise the objection.

* * * * *

Office of Personnel Management.
Lorraine A. Green,

Deputy Director.

[FR Doc. 95-11075 Filed 5-4-95; 8:45 am]
BILLING CODE 6325-01-M

DEPARTMENT OF THE TREASURY
5 CFR Chapter XXI

RIN 3209-AA15

Supplemental Standards of Ethical
Conduct for Employees of the
Department of the Treasury
AGENCY: Department of the Treasury.
ACTION: Final rule.

SUMMARY: The Department of the
Treasury (Department), with the
concurrence of the Office of
Government Ethics (OGE), is issuing a
final rule establishing uniform
supplemental standards of ethical
conduct for the officers and employees
of the Department. The final rule is a
necessary supplement to the Executive
Branch-wide Standards because it
addresses ethical issues unique to the
Department. The final rule is effective
upon publication and establishes
regulations relating to: The designation
of agency components for purposes of
the rules concerning gifts and teaching,
speaking and writing; prohibitions on
the ownership of certain financial
interests; prohibitions on certain forms
of borrowing and extensions of credit;
prohibitions on recommendations
concerning certain securities and
services of certain types of
professionals; limitations on purchases
of assets controlled by the Department
or related to Department operations; and
restrictions on outside employment and
business activities.

EFFECTIVE DATE: May 5, 1995.

FOR FURTHER INFORMATION CONTACT:
Stephen J. McHale, Henry H. Booth, or
R. Peter Rittling, Office of the Assistant
General Counsel (General Law and
Ethics), Department of the Treasury,
telephone (202) 622—-0450, FAX (202)
622-1176, e-mail
Peter.Rittling@treas.sprint.com.

SUPPLEMENTARY INFORMATION:
l. Rulemaking Background

On Tuesday August 3, 1993, the
Department, with OGE’s concurrence,
published for comment a proposed rule
to establish supplemental standards of
ethical conduct for all Treasury
Department employees (58 FR 41193—
41203). The proposed rule was intended
to supplement the Standards of Ethical
Conduct for Employees of the Executive
Branch published by OGE on August 7,
1992, and effective February 3, 1993 (5
CFR Part 2635; see also the grace period
extensions at 59 FR 4779-4780, Feb. 2,
1994, and 60 FR 6390-6391, Feb. 2,
1995). The proposed rule was issued
pursuant to 5 CFR 2635.105, which
authorizes executive branch agencies to
publish agency-specific supplemental
regulations necessary to implement
their respective ethics programs. The
Department, with OGE’s concurrence,
determined that the supplemental
regulations contained in the proposed
rule were necessary to implement the
Department’s ethics program
successfully, considering the
Department’s unique programs and
operations.

The proposed rule prescribed a 30-
day comment period and invited
comments from all interested parties.
The Department received timely
comments from six sources, considered
each comment carefully, and made
appropriate modifications to the rule.
The Department, with OGE’s
concurrence, is now publishing as a
final rule the Supplemental Standards
of Ethical Conduct for Employees of the
Department of the Treasury, to be
codified at a new part 3101, Title 5 of
the Code of Federal Regulations.

In a separate rule making, the
Department is issuing as an interim rule
the Department of the Treasury
Employee Rules of Conduct. The Rules
of Conduct will be codified at 31 CFR
Part 0 and will prescribe Department-
specific employee rules of conduct and
procedure.

1. Summary of the Comments

The Department received comments
from two Department employees, two
private financial institutions and two
bureaus of the Department. The
comments, discussed more fully below,
fall into two general categories. The
comments received from the
Department employees and the financial
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institutions asked for guidance on the
application of either the rule in general
or a specific section of the rule. The
bureaus’ comments recommended
substantive changes to certain sections
of the rule that applied specifically to
their employees. After the comment
period closed, certain offices in the
Department requested changes to
§3101.103 to make it more restrictive
and to increase its coverage to include
an employee’s spouse and minor
children. The suggested changes are
being reviewed and may be
implemented in the future by amending
the rule. At this time, however, this
section applies only to Department
employees.

I11. Analysis of the Comments

One Department employee asked
whether the final rule will apply
retroactively. The employee was
concerned that the final rule, once
effective, would be used to discipline
employees for actions taken before the
effective date of the final rule. The final
rule applies prospectively only.

Another Department employee asked
whether §3101.103, which prohibits
Department employees from purchasing,
either directly or indirectly, certain
Government owned or controlled
property, would apply to the relatives
and friends of Department employees.
Section 3101.103 applies only to
Department employees. However, a
Department employee may not
circumvent the prohibition by having a
friend or relative purchase property for
the employee’s use or possession that
the employee would otherwise be
prohibited from purchasing. This is
considered an indirect purchase and is
prohibited by §3101.103.

Two private financial institutions
submitted comments asking whether the
final rule will apply to the employees of
private financial institutions. As stated
in the Summary section of the proposed
rule, the regulations will apply only to
the officers and employees of the
Department of the Treasury, with
specific provisions also applicable to
certain members of their families. This
has not been changed; therefore, the
final rule does not apply to private
financial institutions or their
employees.

Finally, two bureaus of the
Department, the OCC and the OTS,
submitted comments recommending
substantive changes to specific sections
of the rule that will apply exclusively to
their employees. All changes were
incorporated into the final rule. In
general, many of the regulations specific
to OTS and OCC employees included in
this rule are based on old OCC and OTS

conduct regulations which predate and
were displaced by the Executive
Branch-wide Standards. These changes
fixed inconsistencies between the new
regulations and the old regulations on
which they are based.

The first change we made was to
§3101.109(c)(3)(iii). Section
3101.109(c)(3)(iii) prescribes an
exception to the OTS borrowing
prohibition contained in §3101.109(c).
As proposed, the exception would have
permitted an OTS employee to obtain a
loan or extension of credit by assuming
a mortgage loan on a personal residence
without first obtaining approval from
the bureau. In the final rule, the
exception is retained but modified to
require the employee to obtain the prior
approval of the Chief Counsel, a
Regional Director, Regional Deputy
Director, or designee before securing a
loan or extension of credit under this
exception.

We also revised §3101.109(c)(4). As
proposed, §3101.109(c)(4) would have
permitted covered OTS employees, their
spouses and minor children, to retain
preexisting credit in only three specific
situations. In the final rule,
§3101.109(c)(4) is revised to permit the
retention of preexisting credit in a
fourth situation. As modified, a covered
employee, or a spouse or a minor child,
may retain preexisting credit if the
credit was extended before April 30,
1991, the date on which the borrowing
prohibition included in §3101.109(c)
was first implemented in the old OTS
conduct rules. This final rule continues
the OTS borrowing prohibition;
therefore, it is necessary to include the
exception for preexisting credit obtained
before April 30, 1991, the date that the
prohibition originally took effect.

In the proposed rule, the prohibition
on the purchase of assets in
§3101.109(f), applied to all OTS
employees, their spouses and minor
children. In the final rule, the
prohibition in §3101.109(f) was
modified to apply only to “covered”
OTS employees, their spouses and
minor children. The reason for the
modification was to make §3101.109(f)
consistent with a similar prohibition
contained in the old OTS conduct rules.
The term covered OTS employee is
defined in §3101.109(a).

In a joint comment, both the OTS and
the OCC recommended changing certain
language in the exception to the
prohibitions against owning certain
financial interests. All recommended
changes were incorporated into the final
rule.

Under §83101.108(a) and 3101.109(b)
of the final rule, OCC employees and
covered OTS employees are prohibited

from owning the securities of entities
regulated by their respective bureaus.
However, under §83101.108(a)(3)(i) and
3101.209(b)(3)(i), which are nearly the
same for the OCC and the OTS, an OCC
or covered OTS employee may invest in
a publicly traded or publicly available
“mutual fund or other collective
investment fund or in a widely held
pension or similar fund” if the fund
does not invest more than ““25 percent”
of its “‘assets’ in the securities of “‘one
or more” regulated entities.

In general, the revised exception
describes in greater detail the types of
funds in which an employee is
permitted to invest. In the proposed
rule, the exception was limited to
“publicly traded or publicly available
investment fund[s].” Now, under the
modified exception, a covered employee
may invest in a “publicly traded or
publicly available mutual fund or other
collective investment fund,” including a
registered investment company like a
money market fund, unit investment
trust, or other publicly traded or
publicly available pooled investment
fund, or a “widely held pension or
similar fund,” such as a deferred
compensation plan administered by a
corporation for its employees.

Additionally, the effect of the
exception, as revised, is to prohibit an
employee from investing in a fund that
invests more than 25 percent of its
assets in the securities of one or more
regulated entities. This modification
simplifies the restriction contained in
the proposed rule that would have
prohibited an employee from investing
in a fund that invested more than 5
percent of its assets in the securities of
one regulated entity or more than 20
percent of its assets in the securities of
aregulated industry. The 25 percent
limitation is based upon current
security law and policy, including the
definition of a diversified management
company and the investment industry
concentration limit contained in 88 5(b)
and 8(b), respectively, of the Investment
Company Act of 1940 (15 U.S.C. 80a—
5(b), 80a—8(b)). Overall, the changes to
§83101.108(a) and 3101.109(b)(3) will
clarify the standards employees must
follow in making personal investments.

IV. Change in the Final Rule

Section 3101.102 lists the components
of the Department that are designated as
separate agencies for the purposes of the
regulations contained in 5 CFR 2635.807
and subpart B of 5 CFR Part 2635. The
United States Savings Bonds Division,
which was listed as a separate agency in
the proposed rule, is deleted from the
list in the final rule because it was
assumed into the Bureau of the Public
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Debt after the proposed rule was
published.

Consistent with the additional grace
period extensions at 59 FR 4779-4780
and 60 FR 6390-6391, §3101.111 has
been modified to grandfather until no
later than January 3, 1996, the Secret
Service rules prohibiting certain kinds
of outside employment.

V. Matters of Regulatory Procedure

Executive Order 12866, Regulatory
Planning and Review

This rule is limited to agency
organization, management and
personnel matters; therefore, it is not
subject to Executive Order 12866.

Regulatory Flexibility Act

It is hereby certified that this rule will
not have significant economic impact on
a substantial number of small entities.
This rule affects only Federal employees
and their immediate families.

List of Subjects in 5 CFR Part 3101

Conflict of interests, Government
employees.

Dated: January 29, 1995.
Edward S. Knight,
General Counsel, Department of the Treasury.

Approved: February 28, 1995.
Stephen D. Potts,
Director, Office of Government Ethics.

For the reasons set forth in the
preamble, the Department of the
Treasury, in concurrence with the Office
of Government Ethics, is amending title
5 of the Code of Federal Regulations by
adding a new chapter XXI, consisting of
part 3101, to read as follows:

CHAPTER XXI—DEPARTMENT OF THE
TREASURY

PART 3101—SUPPLEMENTAL
STANDARDS OF ETHICAL CONDUCT
FOR EMPLOYEES OF THE
DEPARTMENT OF THE TREASURY

Sec.

3101.101 General.

3101.102 Designation of separate agency
components.

3101.103 Prohibition on purchase of certain
assets.

3101.104 Outside employment.

3101.105 Additional rules for Bureau of
Alcohol, Tobacco and Firearms
employees.

3101.106 Additional rules for Internal
Revenue Service employees.

3101.107 Additional rules for Legal
Division employees.

3101.108 Additional rules for Office of the
Comptroller of the Currency employees.

3101.109 Additional rules for Office of
Thrift Supervision employees.

3101.110 Additional rules for United States
Customs Service employees.

3101.111 Additional rules for United States
Secret Service employees.

Authority: 5 U.S.C. 301, 7301, 7353; 5
U.S.C. App. (Ethics in Government Act of
1978); 26 U.S.C. 7214(b); E.O. 12674, 54 FR
15159, 3 CFR, 1989 Comp., p. 215, as
modified by E.O. 12731, 55 FR 42547, 3 CFR,
1990 Comp., p. 306.; 5 CFR 2635.105,
2635.203(a), 2635.403(a), 2635.803,
2635.807(a)(2)(ii).

§3101.101 General.

(a) Purpose. In accordance with 5 CFR
2635.105, the regulations in this part
apply to employees of the Department of
the Treasury and supplement the
Standards of Ethical Conduct for
Employees of the Executive Branch
contained in 5 CFR part 2635.
Employees are required to comply with
5 CFR part 2635, this part, and bureau
guidance and procedures established
pursuant to this section. Department
employees are also subject to any
additional rules of conduct that the
Department or their employing bureaus
are authorized to issue. See 31 CFR part
0, Department of the Treasury Employee
Rules of Conduct.

(b) Bureau instructions. With the
concurrence of the Designated Agency
Ethics Official (DAEO), bureaus of the
Department of the Treasury are
authorized to issue instructions or
manual issuances providing explanatory
guidance and establishing procedures
necessary to implement this part and
part 2635 of this title. See 5 CFR
2635.105(c).

(c) Definition of “‘agency designee”.
As used in this part and in part 2635 of
this title, the term *“‘agency designee”
refers to any employee who has been
delegated authority by an instruction or
manual issuance issued by a bureau
under paragraph (b) of this section to
make a determination, give an approval,
or take other action required or
permitted by this part or part 2635 of
this title with respect to another
employee. See 5 CFR 2635.102(b).

§3101.102 Designation of separate agency
components.

Pursuant to 5 CFR 2635.203(a), each
of the following components of the
Department of the Treasury is
designated as a separate agency for
purposes of the regulations contained in
subpart B of 5 CFR part 2635 governing
gifts from outside sources and 5 CFR
2635.807 governing teaching, speaking
or writing:

(a) Bureau of Alcohol, Tobacco and
Firearms (ATF);

(b) Bureau of Engraving and Printing;

(c) Bureau of the Public Debt;

(d) Federal Law Enforcement Training
Center;

(e) Financial Management Service;

(f) Internal Revenue Service (IRS);

(9) Office of the Comptroller of the
Currency (OCC);

(h) Office of the Inspector General;

(i) Office of Thrift Supervision (OTS);

(j) United States Customs Service
(uscs),

(k) United States Mint; and

(I) United States Secret Service.

For purposes of this section,
employees in the Legal Division shall be
considered to be part of the bureaus or
offices in which they serve.

Note: As a result of the designations
contained in this section, employees of the
remaining parts of the Department of the
Treasury (e.g., employees in Departmental
Offices, including the Financial Crimes
Enforcement Network) will also be treated as
employees of an agency that is separate from
all of the above listed bureaus and offices for
purposes of determining whether the donor
of a gift is a prohibited source under 5 CFR
2635.203(d) and for identifying an
employee’s “‘agency” under 5 CFR 2635.807
governing teaching, speaking and writing.

§3101.103 Prohibition on purchase of
certain assets.

(a) General prohibition. Except as
provided in paragraph (b) of this
section, no employee of the Department
of the Treasury shall purchase, directly
or indirectly, property:

(1) Owned by the Government and
under the control of the employee’s
bureau (or a bureau over which the
employee exercises supervision); or

(2) Sold under the direction or
incident to the functions of the
employee’s bureau.

(b) Exceptions. The prohibition in
paragraph (a) of this section does not
apply to the purchase of Government
securities or items sold generally to the
public at fixed prices, such as
numismatic items produced by the
United States Mint or foreign gifts
deposited with the Department pursuant
to 5 U.S.C. 7342 that an employee may
purchase pursuant to 41 CFR part 101—
49,

(c) Waiver. An employee may make a
purchase otherwise prohibited by this
section where a written waiver of the
prohibition has been given to the
employee by an agency designee with
the advice and legal clearance of the
DAEO, or the appropriate Office of Chief
or Legal Counsel. Such a waiver may be
granted only on a determination that the
waiver is not otherwise prohibited by
law and that, in the mind of a
reasonable person with knowledge of
the particular circumstances, the
purchase of the asset will not raise a
guestion as to whether the employee has
used his or her official position or
inside information to obtain an
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advantageous purchase or create an
appearance of loss of impartiality in the
performance of the employee’s duties.

Note: Employees of the OCC and OTS are
subject to additional limitations on the
purchase of assets that are set out in bureau-
specific rules contained in §§3101.108 and
3101.109.

§3101.104 Outside employment.

(a) General requirement for prior
approval. All Department of the
Treasury employees shall obtain prior
written approval before engaging in any
outside employment or business
activities, with or without
compensation, except to the extent that
the employing bureau issues an
instruction or manual issuance pursuant
to paragraph (b) of this section
exempting an activity or class of
activities from this requirement.
Approval shall be granted only on a
determination that the employment or
activity is not expected to involve
conduct prohibited by statute, part 2635
of this title, or any provision of this part.

Note: Employees of the ATF, IRS, Legal
Division, OCC, USCS and United States
Secret Service are subject to additional
limitations on outside employment and
activities that are set out in bureau-specific
rules contained in this part.

(b) Bureau responsibilities. Each
bureau, which for the purposes of this
section includes the Departmental
Offices and the Office of the Inspector
General, shall issue instructions or
manual issuances governing the
submission of requests for approval of
outside employment or business
activities and designating appropriate
officials to act on such requests. The
instructions or manual issuances may
exempt categories of employment or
activities from the prior approval
requirement based on a determination
that employment or activities within
those categories would generally be
approved and are not likely to involve
conduct prohibited by statute, part 2635
of this title or any provision of this part.
Bureaus may include in their
instructions or issuances examples of
outside employment or activities that
are permissible or impermissible
consistent with this part and part 2635
of this title. Bureaus shall retain in
employees’ Official Personnel Folders
(temporary side) all requests for
approval whether granted or denied.

§3101.105 Additional rules for Bureau of
Alcohol, Tobacco and Firearms employees.

The following rules apply to the
employees of the Bureau of Alcohol,
Tobacco and Firearms and are in
addition to §83101.101 through
3101.104:

(a) Prohibited financial interests.
Except as provided in this section, no
employee of the ATF, or spouse or
minor child of an ATF employee, shall
have, directly or indirectly, any
financial interest, including
compensated employment, in the
alcohol, tobacco, firearms or explosives
industries. The term financial interest is
defined in §2635.403(c) of this title.

(b) Waiver. An agency designee, with
the advice and legal clearance of the
DAEO or Office of the Chief Counsel,
may grant a written waiver of the
prohibition in paragraph (a) of this
section on a determination that the
financial interest is not prohibited by 26
U.S.C. 7214(b) and that, in the mind of
a reasonable person with knowledge of
the particular circumstances, the
financial interest will not create an
appearance of misuse of position or loss
of impartiality, or call into question the
impartiality and objectivity with which
the ATF’s programs are administered. A
waiver under this paragraph may
require appropriate conditions, such as
execution of a written disqualification.

§3101.106 Additional rules for Internal
Revenue Service employees.

The following rules apply to the
employees of the Internal Revenue
Service and are in addition to
§§3101.101 through 3101.104:

(a) Prohibited recommendations.
Employees of the IRS shall not
recommend, refer or suggest,
specifically or by implication, any
attorney, accountant, or firm of
attorneys or accountants to any person
in connection with any official business
which involves or may involve the IRS.

(b) Prohibited outside employment.
Involvement by an employee of the IRS
in the following types of outside
employment or business activities is
prohibited and shall constitute a
conflict with the employee’s official
duties pursuant to 5 CFR 2635.802:

(1) Performance of legal services
involving Federal, State or local tax
matters;

(2) Appearing on behalf of any
taxpayer as a representative before any
Federal, State, or local government
agency, in an action involving a tax
matter except on written authorization
of the Commissioner of Internal
Revenue;

(3) Engaging in accounting, or the use,
analysis, and interpretation of financial
records when such activity involves tax
matters;

(4) Engaging in bookkeeping, the
recording of transactions, or the record-
making phase of accounting, when such
activity is directly related to a tax
determination; and

(5) Engaging in the preparation of tax
returns for compensation, gift, or favor.

(c) Seasonal employees. Seasonal
employees of the IRS while in non-duty
status may engage in outside
employment or activities other than
those prohibited by paragraph (b) of this
section without obtaining prior written
permission.

§3101.107 Additional rules for Legal
Division employees.

The following rules apply to the
employees of the Legal Division and are
in addition to §83101.101 through
3101.104:

(a) Application of rules of other
bureaus. In addition to the rule
contained in paragraph (b) of this
section, employees in the Legal Division
shall be covered by the rules contained
in this part that are applicable to
employees of the bureaus or offices in
which the Legal Division employees
serve, subject to any instructions which
the General Counsel or appropriate
Chief or Legal Counsel may issue in
accordance with §3101.101(b).

(b) Prohibited outside employment.
Pursuant to 5 CFR 2635.802, it is
prohibited and shall constitute a
conflict with the employee’s official
duties for an attorney employed in the
Legal Division to engage in the outside
practice of law that might require the
attorney to:

(1) Take a position that is or appears
to be in conflict with the interests of the
Department of the Treasury which is the
client to whom the attorney owes a
professional responsibility; or

(2) Interpret any statute, regulation or
rule administered or issued by the
Department.

§3101.108 Additional rules for Office of
the Comptroller of the Currency employees.

The following rules apply to the
employees of the Office of the
Comptroller of the Currency and are in
addition to §§3101.101-3101.104:

(a) Prohibited financial interests—(1)
Prohibition. Except as provided in
paragraphs (a)(3) and (g) of this section,
no OCC employee, or spouse or minor
child of an OCC employee, shall own,
directly or indirectly, securities of any
commercial bank (including both
national and State-chartered banks) or
commercial bank affiliate, including a
bank holding company.

(2) Definition of “‘securities”. For
purposes of paragraphs (a)(1) and (a)(3)
of this section, the term “‘securities”
includes all interests in debt or equity
instruments. The term includes, without
limitation, secured and unsecured
bonds, debentures, notes, securitized
assets and commercial paper, as well as
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all types of preferred and common
stock. The term encompasses both
current and contingent ownership
interests, including any beneficial or
legal interest derived from a trust. It
extends to any right to acquire or
dispose of any long or short position in
such securities and includes, without
limitation, interests convertible into
such securities, as well as options,
rights, warrants, puts, calls, and
straddles with respect thereto.

(3) Exceptions. Nothing in this section
prohibits an OCC employee, or spouse
or minor child of an OCC employee,
from:

(i) Investing in a publicly traded or
publicly available mutual fund or other
collective investment fund or in a
widely held pension or similar fund
provided that the fund does not invest
more than 25 percent of its assets in
securities of one or more commercial
banks (including both national and
State-chartered banks) and commercial
bank affiliates (including bank holding
companies) and the employee neither
exercises control over nor has the ability
to exercise control over the financial
interests held in the fund,;

(ii) Investing in the publicly traded
securities of a holding company of a
nonbank bank or of a retailing firm that
owns or sponsors a credit card bank as
defined by the Competitive Equality
Banking Act of 1987, except that an
employee who owns such an interest
must be disqualified from participating
in the regulation or supervision of the
nonbank bank or the credit card bank;

(iii) Using a commercial bank or
commercial bank affiliate as custodian
or trustee of accounts containing tax-
deferred retirement funds; or

(iv) Owning any security pursuant to
a waiver granted under paragraph (g) of
this section.

(b) Prohibited borrowing—(1)
Prohibition on employee borrowing.
Except as provided in this section, no
covered OCC employee shall seek or
obtain any loan or extension of credit,
including credit obtained through the
use of a credit card, from any national
bank or from an officer, director,
employee, or subsidiary of any national
bank.

(2) Prohibition on borrowing by a
spouse or minor child. The prohibition
in paragraph (b)(1) of this section shall
apply to the spouse or minor child of a
covered OCC employee unless the loan
or extension of credit:

(i) Is supported only by the income or
independent means of the spouse or
minor child;

(ii) Is obtained on terms and
conditions no more favorable than those
offered to the general public; and

(iii) The covered OCC employee does
not participate in the negotiation for the
loan or serve as co-maker, endorser, or
guarantor of the loan.

(3) Covered OCC employee. For
purposes of the prohibitions on
borrowing contained in paragraphs
(b)(2) and (b)(2) of this section, ‘“‘covered
OCC employee’” means:

(i) An OCC bank examiner; and

(if) Any other OCC employee
specified in an OCC instruction or
manual issuance whose duties and
responsibilities, as determined by the
Comptroller of the Currency or his or
her designee, require application of the
prohibition on borrowing contained in
this section to ensure public confidence
that the OCC'’s programs are conducted
impartially and objectively.

(4) Exceptions. Nothing in this section
prohibits a covered OCC employee, or
the spouse or minor child of a covered
OCC employee, from obtaining a loan or
extension of credit described in
paragraphs (b)(4)(i) through (b)(4)(iii) of
this section from a national bank if the
loan or extension of credit is obtained
on terms and conditions no more
favorable than those offered to the
general public, the employee is not
assigned to examine the bank at the time
the loan or extension of credit is
obtained, and the employee submits to
the Chief Counsel or designee a written
disqualification from examining or
otherwise participating in the
supervision of the bank. The exceptions
provided by this paragraph are for loans
or extensions of credit obtained:

(i) Through use of a credit card issued
by a national bank where:

(A) The employee is assigned to a
district office and the bank is not
headquartered in the employee’s
district;

(B) The employee is assigned to the
Multinational Division and the bank is
not supervised by that Division; or

(C) The employee is assigned to the
Washington office (other than the
Multinational Division);

(if) Through use of a national bank
credit card sponsored by a retailing firm
(e.g., Nordstrom, Lord and Taylor,
Amoco Oil Company); or

(iii) Through assumption of a
mortgage loan on the employee’s
residence which is liquidated in
accordance with its original terms
without renewal or renegotiation.

(5) Pre-existing credit. This section
does not prohibit a covered OCC
employee, or spouse or minor child of
a covered OCC employee, from retaining
a loan from a national bank on its
original terms if the loan was incurred
prior to employment by the OCC or as
a result of the sale or transfer of a loan

to a national bank or the conversion or
merger of the lender into a national
bank. Any renewal or renegotiation of a
pre-existing loan or extension of credit
will be treated as a new loan subject to
the prohibitions in paragraphs (b)(1) and
(b)(2) of this section.

(c) Restrictions arising from third
party relationships. If any of the entities
listed in paragraphs (c)(1) through (c)(7)
of this section have securities that an
OCC employee would be prohibited
from having by paragraph (a) of this
section, or loans or extensions of credit
that a covered OCC employee would be
prohibited from obtaining under
paragraph (b) of this section, the
employee shall promptly report such
interests to the Chief Counsel or
designee. The Chief Counsel or designee
may require the employee to terminate
the third party relationship, undertake
an appropriate disqualification, or take
other appropriate action necessary,
under the particular circumstances, to
avoid a statutory violation or a violation
of part 2635 of this title, or this part,
including an appearance of misuse of
position or loss of impartiality. This
paragraph applies to any:

(1) Partnership in which the
employee, or spouse or minor child of
the employee, is a general partner;

(2) Partnership in which the
employee, or spouse or minor child of
the employee, individually or jointly
holds more than a 10 percent limited
partnership interest;

(3) Closely held corporation in which
the employee, or spouse or minor child
of the employee, individually or jointly
holds more than a 10 percent equity
interest;

(4) Trust in which the employee, or
spouse or minor child of the employee,
has a legal or beneficial interest;

(5) Investment club or similar
informal investment arrangement
between the employee, or spouse or
minor child of the employee, and
others;

(6) Qualified profit sharing, retirement
or similar plan in which the employee,
or spouse or minor child of the
employee, has an interest; or

(7) Other entity if the employee, or
spouse or minor child of the employee,
individually or jointly holds more than
a 25 percent equity interest.

(d) Prohibited recommendations.
Employees of the OCC shall not make
recommendations or suggestions,
directly or indirectly, concerning the
acquisition or sale or other divestiture of
securities of any commercial bank or
commercial bank affiliate, including a
bank holding company.

(e) Prohibited purchase of assets. No
employee of the OCC, or spouse or



22254

Federal Register / Vol. 60, No. 87 / Friday, May 5, 1995 /

Rules and Regulations

minor child of an OCC employee, shall
purchase, directly or indirectly, an asset
(e.g., real property, automobiles,
furniture, or similar items) from a
national bank or national bank affiliate,
including a bank holding company,
unless it is sold at a public auction or
by other means which assure that the
selling price is the asset’s fair market
value.

(f) Outside employment—(1)
Prohibition on outside employment. No
covered OCC employee shall perform
services for compensation for any bank,
banking or loan association, or national
bank affiliate, or for any officer, director
or employee of, or for any person
connected in any capacity with a bank,
banking or loan association or national
bank affiliate.

(2) Covered OCC employee. For
purposes of the prohibitions on outside
employment contained in paragraph
(F(1) of this section, “covered OCC
employee” means:

(i) An OCC bank examiner; and

(ii) Any other OCC employee
specified in an OCC instruction or
manual issuance whose duties and
responsibilities, as determined by the
Comptroller of the Currency or his or
her designee, require application of the
prohibition on outside employment
contained in this section to ensure
public confidence that the OCC’s
programs are conducted impartially and
objectively.

(9) Waivers. An agency designee may
grant a written waiver from any
provision of this section based on a
determination made with the advice and
legal clearance of the DAEO or Office of
the Chief Counsel that the waiver is not
inconsistent with part 2635 of this title
or otherwise prohibited by law and that,
under the particular circumstances,
application of the prohibition is not
necessary to avoid the appearance of
misuse of position or loss of impartiality
or otherwise to ensure confidence in the
impartiality and objectivity with which
agency programs are administered. A
waiver under this paragraph may
impose appropriate conditions, such as
requiring execution of a written
disqualification.

§3101.109 Additional rules for Office of
Thrift Supervision employees.

The following rules apply to the
employees of the Office of Thrift
Supervision and are in addition to
§§3101.101 through 3101.104:

(a) Covered OTS employee. For
purposes of this section, the term
“covered OTS employee’ means:

(1) An OTS examiner;

(2) An employee in a position at OTS
grade 17 or above; and

(3) Any other OTS employee specified
in an OTS instruction or manual
issuance whose duties and
responsibilities, as determined by the
Director of the OTS or his or her
designee, require application of the
prohibitions contained in this section to
ensure public confidence that the OTS’s
programs are conducted impartially and
objectively.

(b) Prohibited financial interests—(1)
Prohibition. Except as provided in
paragraphs (b)(3) and (g) of this section,
no covered OTS employee, or spouse or
minor child of a covered OTS employee,
shall own, directly or indirectly,
securities of any OTS-regulated savings
association or savings association
holding company.

(2) Definition of “‘securities”. For
purposes of paragraphs (b)(1) and (b)(3)
of this section, the term “‘securities”
includes all interests in debt or equity
instruments. The term includes, without
limitation, secured and unsecured
bonds, debentures, notes, securitized
assets and commercial paper, as well as
all types of preferred and common
stock. The term encompasses both
current and contingent ownership
interests, including any beneficial or
legal interest derived from a trust. It
extends to any right to acquire or
dispose of any long or short position in
such securities and includes, without
limitation, interests convertible into
such securities, as well as options,
rights, warrants, puts, calls, and
straddles with respect thereto.

(3) Exceptions. Nothing in this section
prohibits a covered OTS employee, or
spouse or minor child of a covered OTS
employee, from:

(1) Investing in a publicly traded or
publicly available mutual fund or other
collective investment fund or in a
widely held pension or similar fund
provided that the fund does not invest
more than 25 percent of its assets in
securities of one or more OTS-regulated
savings associations or savings
association holding companies and the
employee neither exercises control over
nor has the ability to exercise control
over the financial interests held in the
fund;

(ii) Investing in certain non-financial
holding companies whose principal
business is unrelated to the financial
services industry and which are
identified as such on a list maintained
by the Chief Counsel of the OTS;

(iii) Using a savings association as
custodian or trustee of accounts
containing tax-deferred retirement
funds; or

(iv) Owning any security pursuant to
a waiver granted under paragraph (g) of
this section.

(c) Prohibited borrowing—(1)
Prohibition on employee borrowing.
Except as provided in this section, no
covered OTS employee shall seek or
obtain any loan or extension of credit,
including credit obtained through the
use of a credit card, from any OTS-
regulated savings association or an
officer, director, employee, or subsidiary
of any such association.

(2) Prohibition on borrowing by a
spouse or minor child. The prohibition
in paragraph (c)(1) of this section shall
apply to the spouse or minor child of a
covered OTS employee unless the loan
or extension of credit:

(i) Is supported only by the income or
independent means of the spouse or
minor child;

(ii) Is obtained on terms and
conditions no more favorable than those
offered to the general public; and

(iii) The covered OTS employee does
not participate in the negotiation for the
loan or serve as co-maker, endorser, or
guarantor of the loan.

(3) Exceptions. Nothing in this section
prohibits a covered OTS employee, or
the spouse or minor child of a covered
OTS employee, from obtaining a loan or
extension of credit described in
paragraphs (c)(3)(i) through (c)(3)(iii) of
this section from an OTS-regulated
savings association if the loan or
extension of credit is obtained on terms
and conditions no more favorable than
those offered to the general public, the
employee is not assigned to examine the
savings association at the time the loan
or extension of credit is obtained, and
the employee submits to the Chief
Counsel or designee a written
disqualification from examining or
otherwise participating in the
supervision of the savings association.
The exceptions provided by this
paragraph are for loans or extensions of
credit obtained:

(i) Through use of a credit card issued
by a savings association where:

(A) The employee is assigned to a
regional office and the savings
association is not headquartered in the
employee’s region; or

(B) The employee is assigned to the
Washington office;

(i) Through use of a savings
association credit card sponsored by a
retailing firm (e.g., Sears); or

(iii) Through assumption of a
mortgage loan on the employee’s
residence which is liquidated in
accordance with its original terms
without renewal or renegotiation, with
prior approval from the Chief Counsel,
a Regional Director, Regional Deputy
Director or designee.

(4) Pre-existing credit. This section
does not prohibit a covered OTS
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employee, or spouse or minor child of
a covered OTS employee, from retaining
a loan from an OTS-regulated savings
association on its original terms if the
loan was incurred prior to April 30,
1991, or employment by the OTS,
whichever date is later, or as a result of
the sale or transfer of the loan to a
savings association or the conversion or
merger of the lender into an OTS-
regulated savings association. Any
renewal or renegotiation of a pre-
existing loan or extension of credit is
covered by paragraphs (c)(1) and (c)(2)
of this section.

(d) Restrictions arising from third
party relationships. If any of the entities
listed in paragraphs (d)(1) through (d)(7)
of this section have securities that a
covered OTS employee would be
prohibited from having by paragraph (b)
of this section, or loans or extensions of
credit that a covered OTS employee
would be prohibited from obtaining
under paragraph (c) of this section, the
employee shall promptly report such
interests to the Chief Counsel or
designee. The Chief Counsel or designee
may require the employee to terminate
the third party relationship, undertake
an appropriate disqualification, or take
other appropriate action necessary,
under the particular circumstances, to
avoid a statutory violation or a violation
of part 2635 of this title or this part,
including an appearance of misuse of
position or loss of impartiality. This
paragraph (d) applies to any:

(1) Partnership in which the
employee, or spouse or minor child of
the employee, is a general partner;

(2) Partnership in which the
employee, or spouse or minor child of
the employee, individually or jointly
holds more than a 10 percent limited
partnership interest;

(3) Closely held corporation in which
the employee, or spouse or minor child
of the employee, individually or jointly
holds more than a 10 percent equity
interest;

(4) Trust in which the employee, or
spouse or minor child of the employee,
has a legal or beneficial interest;

(5) Investment club or similar
informal investment arrangement
between the employee, or spouse or
minor child of the employee, and
others;

(6) Qualified profit sharing, retirement
or similar plan in which the employee,
or spouse or minor child of the
employee, has an interest; or

(7) Other entity if the employee, or
spouse or minor child of the employee,
individually or jointly holds more than
a 25 percent equity interest.

(e) Prohibited recommendations.
Employees of the OTS shall not make

recommendations or suggestions,
directly or indirectly, concerning the
acquisition or sale, or other divestiture
of securities of any OTS-regulated
savings association or savings
association holding company.

(f) Prohibited purchase of assets. No
covered OTS employee, or spouse or
minor child of a covered OTS employee,
shall purchase, directly or indirectly, an
asset (e.g., real property, automobiles,
furniture, or similar items) from a
savings association or savings
association affiliate, including a savings
association holding company, unless it
is sold at a public auction or by other
means which assure that the selling
price is the asset’s fair market value.

(9) Waivers. An agency designee may
grant a written waiver from any
provision of this section based on a
determination made with the advice and
legal clearance of the DAEO or Office of
the Chief Counsel that the waiver is not
inconsistent with part 2635 of this title
or otherwise prohibited by law and that,
under the particular circumstances,
application of the prohibition is not
necessary to avoid the appearance of
misuse of position or loss of
impartiality, or otherwise to ensure
confidence in the impartiality and
objectivity with which agency programs
are administered. A waiver under this
paragraph may impose appropriate
conditions, such as requiring execution
of a written disqualification.

§3101.110 Additional rules for United
States Customs Service employees.

The following rules apply to the
employees of the United States Customs
Service and are in addition to
§§3101.101 through 3101.104:

(a) Prohibition on outside
employment. No employee of the USCS
shall work for a customs broker,
international carrier, bonded
warehouse, foreign trade zone, cartman,
law firm engaged in the practice of
customs law or importation department
of a business, nor be employed in any
private capacity related to the
importation or exportation of
merchandise.

(b) Restrictions arising from
employment of relatives. If the spouse of
a USCS employee, or other relative who
is dependent on or resides with a USCS
employee, is employed in a position
that the employee would be prohibited
from occupying by paragraph (a) of this
section, the employee shall file a report
of family member employment with his
or her supervisor. Supervisors shall
forward such reports to the appropriate
Regional Counsel for transmittal to the
Chief Counsel. The employee shall be
disqualified from participation in any

matter involving the relative or the
relative’s employer unless an agency
designee, with the advice and legal
clearance of the DAEO or Office of the
Chief Counsel, authorizes the employee
to participate in the matter using the
standard in §2635.502(d) of this title.

§3101.111 Additional rules for United
States Secret Service employees.
[Reserved]

[FR Doc. 95-10941 Filed 5-4-95; 8:45 am]
BILLING CODE 4810-25-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1036
[DA-95-13]

Milk in the Eastern Ohio-Western
Pennsylvania Marketing Area;
Termination of Certain Provisions of
the Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule terminates the
advertising and promotion provisions of
the Eastern Ohio-Western Pennsylvania
Federal milk order. Termination of the
provisions was requested by several
associations of dairy farmers whose
milk is pooled under the order. Two
comments were filed in response to the
proposed termination, and both were in
favor of terminating these provisions.
Termination eliminates redundant
expenses in administering regional
advertising and promotion programs
without affecting producers’
participation.

EFFECTIVE DATE: Amendments 2 and 3
(881036.73 and 1036.105 through
1036.121) are effective July 1, 1995.
Amendment 4 (§ 1036.122) is effective
August 1, 1995.

FOR FURTHER INFORMATION CONTACT:
Constance M. Brenner, Marketing
Specialist, USDA/AMS/Dairy Division,
Order Formulation Branch, Room 2971,
South Building, P.O. Box 96456,
Washington, DC 20090-6456, (202) 720—
2357.

SUPPLEMENTARY INFORMATION: Prior
document in this proceeding:

Notice of Proposed Termination:
Issued March 21, 1995; published
March 24, 1995 (60 FR 15523).

The Regulatory Flexibility Act (5
U.S.C. 601-612) requires the Agency to
examine the impact of a proposed rule
on small entities. Pursuantto 5 U.S.C.
605(b), the Administrator of the
Agricultural Marketing Service has



22256

Federal Register / Vol. 60, No. 87 / Friday, May 5, 1995 /

Rules and Regulations

certified that this rule will not have a
significant economic impact on a
substantial number of small entities.
This rule lessens the regulatory impact
of the order on dairy farmers and will
not affect milk handlers.

The Department is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This rule is not intended
to have a retroactive effect. This rule
will not preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 608c(15)(A) of the
Act, any handler subject to an order may
file with the Secretary a petition stating
that the order, any provisions of the
order, or any obligation imposed in
connection with the order is not in
accordance with the law and requesting
a modification of an order or to be
exempted from the order. A handler is
afforded the opportunity for a hearing
on the petition. After a hearing, the
Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which the handler is an inhabitant, or
has its principal place of business, has
jurisdiction in equity to review the
Secretary’s ruling on the petition,
provided a bill in equity is filed not
later than 20 days after the date of the
entry of the ruling.

This order of termination is issued
pursuant to the provisions of the
Agricultural Marketing Agreement Act
and of the order regulating the handling
of milk in the Eastern Ohio-Western
Pennsylvania marketing area.

Notice of proposed rulemaking was
published in the Federal Register on
March 24, 1995 (60 FR 15523)
concerning a proposed termination of
certain provisions of the order.
Interested persons were afforded an
opportunity to file written data, views
and arguments thereon. Two comments
supporting (and none opposing) the
proposed termination were received.

After consideration of all relevant
material, including the proposal in the
notice, the comments received, and
other available information, it is hereby
found and determined that the
following provisions of the order do not
tend to effectuate the declared policy of
the Act:

Sections 1036.105 through 1036.122,
the undesignated center heading

preceding them, and the reference to
these provisions in § 1036.73.

Statement of Consideration

This rule terminates the advertising
and promotion provisions of the Eastern
Ohio-Western Pennsylvania Federal
milk order. Milk Marketing Inc. (MMI),
Dairylea Cooperative Inc., and Tri-
County Producers Cooperative, all
associations of dairy farmers whose
milk is pooled on the Eastern Ohio-
Western Pennsylvania Federal milk
order, requested termination of the
provisions.

The cooperatives stated that the
primary purpose of these provisions, at
the time of their implementation, was to
increase producer participation in the
advertising and promotion of milk and
dairy products. However, the Dairy and
Tobacco Adjustment Act of 1983
mandated that all dairy farmers
contribute to such activities through a
national program that includes all
Federal order marketing areas (7 CFR
part 1150). The cooperatives asserted
that the advertising and promotion
provisions of the order are redundant
and create unnecessary expenses in
view of the existence of qualified
regional programs that are funded under
the national advertising and promotion
program. The efficiency and
effectiveness of producer funds would
be enhanced with termination of the
Federal order advertising and promotion
provisions. Thus, the cooperatives
requested removal of the advertising
and promotion provisions to eliminate
administrative costs without affecting
the integrity of the Federal order
program or the national Dairy
Promotion Program.

Comments favoring the termination of
the provisions were received from
National Farmers Organization (NFO)
and a dairy farmer whose milk is pooled
on Order 36. NFO reiterated the
comments made by the three proponent
cooperatives. The dairy farmer’s
comments favored the proposed
termination of the provisions.

The advertising and promotion
provisions of the Eastern Ohio-Western
Pennsylvania Federal order should be
terminated. Termination of the aforesaid
sections of Order 36 would reduce
administrative costs of the Order, while
funding for dairy research and
promotion would be maintained via 7
CFR part 1150, the Dairy Promotion
Program. In addition, producers whose
milk is pooled under the order support
elimination of these provisions.

Section 608c(16)(A) of the Act
authorizing Federal milk orders
provides that any order provisions may
be terminated separately whenever the

Secretary makes a determination that
such provisions obstruct or do not tend
to effectuate the declared policy of the
Act.

Therefore, the aforesaid provisions of
the order are hereby terminated.

List of Subjects in 7 CFR Part 1036

Milk marketing orders.

For the reasons set forth in the
preamble, the following provisions in
Title 7, Part 1036, are amended as
follows:

PART 1036—MILK IN THE EASTERN
OHIO-WESTERN PENNSYLVANIA
MARKETING AREA

1. The authority citation for 7 CFR
Part 1036 continues to read as follows:

Authority: 7 U.S.C. 601-674.

§1036.73 [Amended]

2.In §1036.73, paragraph (a)(2)(iii) is
amended, effective July 1, 1995, by
adding the word “‘and”, and paragraph
(a)(2)(iv) is removed and reserved.

§81036.105 through 1036.121 [Removed]

3. Sections 1036.105 through
1036.121 are removed, effective July 1,
1995.

§1036.122 [Removed]

4. Section 1036.122 and the
undesignated center heading preceding
it are removed, effective August 1, 1995.

Dated: May 1, 1995.

David R. Shipman,

Acting Deputy Assistant Secretary, Marketing
and Regulatory Programs.

[FR Doc. 95-11042 Filed 5-4-95; 8:45 am]
BILLING CODE 3410-02-P

FEDERAL RESERVE SYSTEM

12 CFR Part 265
[Docket No. R—0877]

Rules Regarding Delegation of
Authority

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board is amending its
delegation rules to allow Federal
Reserve Banks to approve certain public
welfare investments by state member
banks under the Board’s Regulation H.
This amendment should provide for
more expeditious processing of these
requests.

EFFECTIVE DATE: June 5, 1995.

FOR FURTHER INFORMATION CONTACT:
Stephanie Martin, Senior Attorney
(202-452-3198), Legal Division; Sandra
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Braunstein, Manager for Community
Affairs (202-452—-3378), Division of
Consumer and Community Affairs;
Larry Cunningham, Supervisory
Financial Analyst, Division of Banking
Supervision and Regulation (202-452—
2701); for users of the
Telecommunications Device for the Deaf
(TDD) only, Dorothea Thompson (202—
452-3544); Board of Governors of the
Federal Reserve System, Washington,
DC 20551.

SUPPLEMENTARY INFORMATION: Section
9(23) of the Federal Reserve Act (12
U.S.C. 338a) allows state member banks,
under certain conditions, to make
investments designed primarily to
promote the public welfare. Section
9(23) provides that public welfare
investments must not violate state law
or expose the bank to unlimited
liability. Section 9(23) limits the
aggregate of the bank’s public welfare
investments to 5 percent of the bank’s
capital stock and surplus, but allows the
Board to increase this limit to as much
as 10 percent on a case-by-case basis.

The Board’s Regulation H (12 CFR
208.21) permits state member banks to
make public welfare investments
without prior approval if the investment
is one that is listed in the regulation and
if the bank meets the regulation’s capital
and condition requirements.
Specifically, a state member bank may
make an investment, without prior
approval, that the Board or the
Comptroller of the Currency (OCC)
previously has determined to be a
public welfare investment or that is an
investment in a community
development financial institution.® In
addition, Regulation H allows state
member banks to invest without prior
approval in an entity established solely
to engage in certain community
development activities, such as low-
and moderate-income housing,
nonresidential real estate development,
small business development, and job
training.

In order to make a public welfare
investment without prior approval, a
state member bank must (1) Limit any
single investment to not more than 2
percent of the bank’s capital stock and
surplus, (2) be at least adequately
capitalized, (3) be rated a composite
CAMEL “1” or “*2,” (4) be rated at least
“satisfactory” (i.e., “‘2”) in its last
consumer compliance examination, and
(5) not be subject to any written
agreement, cease and desist order,

1*“Community development financial institution”
is defined in the Community Development Banking
and Financial Institutions Act of 1994 (Title | of
Pub. L. 103-325, 108 Stat. 2160, section 103(5)).

capital directive, or prompt corrective
action directive.

The Board is delegating to the Federal
Reserve Banks the authority to approve
certain public welfare investments by
state member banks that do not meet the
‘“no-prior-approval” conditions in
Regulation H. Specifically, Reserve
Banks may approve investments that
meet all the conditions in § 208.21(b) of
Regulation H, except that:

* The bank’s compliance rating is
g

* The investment would exceed 2
percent (but not 5 percent) of the bank’s
capital and surplus; or

e The aggregate of all such
investments of the bank exceeds 5
percent (but not 10 percent) of its
capital stock and surplus.

Administrative Procedure Act

The Administrative Procedure Act (5
U.S.C. 553(b)(A)) exempts “rules of
agency organization, procedure, or
practice” from the notice of proposed
rulemaking and public comment
requirements. As the Board’s delegation
rules fall under this exemption, the
Board is adopting these amendments
without notice-and-comment
procedures.

List of Subjects in 12 CFR Part 265

Authority delegations (Government
agencies), Banks, banking, Federal
Reserve System.

For the reasons set forth in the
preamble, the Board is amending 12
CFR Part 265 as set forth below:

PART 265—RULES REGARDING
DELEGATION OF AUTHORITY

1. The authority citation for Part 265
continues to read as follows:

Authority: 12 U.S.C. 248 (i) and (k).

2. Section 265.11 is amended by
adding a new paragraph (e)(12) to read
as follows:

§265.11 Functions delegated to Federal
Reserve Banks.
* * * * *

e * X *

(12) Public welfare investments. To
permit a state member bank to make a
public welfare investment that meets
the conditions set forth in §208.21(b)
(1)—(8) of Regulation H (12 CFR 208),
except that:

(i) The state member bank received an
overall rating of 3"’ as of its most recent
consumer compliance examination;

(i) The investment exceeds 2 percent,
but does not exceed 5 percent, of the
state member bank’s capital stock and
surplus as defined under 12 CFR
250.162; or

(iii) The aggregate of all such
investments of the state member bank
exceeds 5 percent, but does not exceed
10 percent, of its capital stock and
surplus as defined under 12 CFR
250.162.

* * * * *

By order of the Board of Governors of the
Federal Reserve System, May 1, 1995.
William W. Wiles,

Secretary of the Board.
[FR Doc. 95-11087 Filed 5-4-95; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 2 and 35
[Docket No. PL95-1-000]

Ratemaking Treatment of the Cost of
Emissions Allowances in Coordination
Rates; Order No. 579

Issued April 26, 1995.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule amendment and
confirmation of interim rules as final.

SUMMARY: On December 15, 1994, the
Commission issued a Policy Statement
and Interim Rule Regarding Ratemaking
Treatment of the Cost of Emissions
Allowances in Coordination Rates. In
the Policy Statement, codified in §2.25,
the Commission set forth the elements
of what generally constitutes
appropriate ratemaking treatment of
sulfur dioxide emissions allowances in
coordination transactions under the
Federal Power Act. The Interim Rule,
codified in §35.23, implemented the
filing guidelines set forth in the Policy
Statement.

This order is issued in response to
comments on the Interim rule (8 35.23).
It clarifies the Policy Statement (§ 2.25)
in certain respects and adopts the
Interim Rule, without modification, as a
Final Rule.

EFFECTIVE DATE: June 5, 1995.

FOR FURTHER INFORMATION CONTACT:

Wayne W. Miller (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
DC 20426, Telephone: (202) 208—0466

Moira Notargiacomo (Technical
Information), Office of Electric Power
Regulation, Federal Energy Regulatory
Commission, 825 North Capitol Street
NE., Washington, DC 20426,
Telephone: (202) 208-1079.
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SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of
this document in the Federal Register,
the Commission also provides all
interested persons an opportunity to
inspect or copy the contents of this
document during normal business hours
in Room 3104, 941 North Capitol Street
NE., Washington, DC 20426.

The Commission Issuance Posting
System (CIPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and may be accessed
using a personal computer with a
modem by dialing (202) 208-1397. To
access CIPS, set your communications
software to 19200, 14400, 12000, 9600,
7200, 4800, 2400, 1200 or 300 bps, full
duplex, no parity, 8 data bits, and 1 stop
bit. The full text of this document will
be available on CIPS for 60 days from
the date of issuance in ASC Il and
WordPerfect 5.1 format. After 60 days,
the document will be archived, but still
accessible. The complete text on
diskette in WordPerfect format may also
be purchased from the Commission’s
copy contractor, LaDorn Systems
Corporation, also located in Room 3104,
941 North Capitol Street NE.,
Washington, DC 20426.

l. Introduction

On January 23, 1995, Illinois Power
Company (Illinois Power), the
Pennsylvania Public Utility Commission
(Pennsylvania Commission), and the
Edison Electric Institute (EEI) filed
comments requesting clarification of the
Policy Statement and Interim Rule
issued on December 15, 1994.1

After considering the comments, the
Federal Energy Regulatory Commission
(Commission) is revising its Policy
Statement on the Ratemaking Treatment
of the Cost of Emissions Allowances in
Coordination Transactions. Specifically,
the Commission is revising the Policy
Statement to provide that public
utilities may require customers to
declare, no later than the beginning of
the coordination transaction, whether
they will pay for the cost of emission
allowances reflected in the purchased
electric energy or, in the alternative,
deliver emissions allowances in time for
“true-up,” 2 and to provide that public
utilities may structure arrangements
when customers provide allowances so
as to remain risk neutral (i.e., neutral as

1Policy Statement and Interim Rule Regarding
Ratemaking Treatment of the Cost of Emissions
Allowances in Coordination Rates, 59 FR 65930
(December 15, 1994), 11l FERC Stats. and Regs.,
Regulations Preambles 131,009 (1994).

2See infra note 4 (describing “true-up”
requirements).

to risks of non-delivery). The
Commission rejects Illinois Power’s
request to clarify the Policy Statement
and Interim Rule to provide that selling
public utilities need not designate
indices in their rate filings. The
Commission also addresses the
Pennsylvania Commission’s concerns
regarding Federal and state jurisdiction
over emissions allowance costs in
wholesale and retail rates.

Il. Public Reporting Burden

The Final Rule would clarify how
existing filing requirements apply to
public utilities filing amendments to
coordination rate schedules to provide
for the recovery of emissions allowance
costs. Because this Final Rule only
clarifies, and does not amend, how
existing filing requirements are to be
implemented, the public reporting
burden for these information collections
(including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information)
is not estimated to increase the number
of hours per response for each public
utility currently involved in the filing of
rate schedule amendments. Send
comments regarding these burden
estimates or any other aspect of these
collections of information, including
suggestions for reducing the burden, by
contacting the Federal Energy
Regulatory Commission, 941 North
Capitol Street NE., Washington, DC
20426 [Attention: Michael Miller,
Information Services Division, (202)
208-1415], and to the Office of
Management and Budget, Washington,
DC 20503 (Attention: Desk Officer for
the Federal Energy Regulatory
Commission), FAX: (202) 395-5167.

111. Background

On October 14, 1994, EEI filed a
petition under section 207 of the
Commission’s Rules of Practice and
Procedure,3 requesting a policy
statement regarding the ratemaking
treatment of emissions allowances in
coordination transactions under the
Federal Power Act (FPA). EEI also
requested the Commission to clarify that
the sale or transfer of emissions
allowances does not require
Commission authorization under
section 203 of the FPA and does not
require filing under section 205 of the
FPA.

In the Policy Statement, the
Commission adopted, with certain
modifications to reflect the concerns
raised by intervenors, EEI's proposals.

318 CFR 385.207.

Specifically, the Commission found that
it would allow the recovery of
incremental costs of emissions
allowances in coordination rates
whenever the coordination rate also
provides for recovery of other variable
costs on an incremental basis. If a
coordination rate does not reflect
incremental cost pricing for other costs,
the Commission stated that it would
require the seller to propose an
alternative costing method for emissions
allowances, or demonstrate that any
inconsistency between the proposed
costing method and the coordination
rate does not produce unreasonable
results.

In support of these determinations,
the Commission made a number of
related findings. First, it found that the
cost to replace an allowance is an
appropriate basis to establish
incremental cost. Second, the
Commission found that sellers of
emissions allowances should be
permitted to choose their own index or
a combination of indices, if done
consistently, in pricing allowances in
coordination transactions. Third, the
Commission found that the use of
incremental costing for emissions
allowances should be consistent with
the use of incremental costing for
economic dispatch decisions, and stated
that any differences between
incremental costing for coordination
sales and dispatch decisions regarding
emissions allowances should be
explained and reconciled. Fourth, the
Commission found that sellers of
emissions allowances should explain
how they will compute the amount of
emissions allowances that will be
attributed to each coordination
transaction. Fifth, the Commission
found that public utilities should
provide information to purchasing
utilities regarding the timing of
opportunities for purchasers to stipulate
whether they will purchase or return
emissions allowances. The Commission
stated that customers that choose to
provide allowances in kind should be
permitted to do so by the appropriate
Environmental Protection Agency (EPA)
reporting date., rather than at the time

40n January 30 (or the first subsequent business
day) of each calendar year, EPA determines whether
companies have the right number of emissions,
allowances of appropriate vintage on hand for each
ton of sulfur dioxide emitted during the previous
calendar year. See Policy Statement and Interim
Rule, 11l FERC States. and Regs., Regulations
Preambles at 31,201, 31,203 n.18 Utilities must
“true up” their emissions allowance accounts by
the EPA reporting date so that they will have a
sufficient number of allowances on hand to avoid
EPA penalties. The penalty for not having the
requisite number of allowances on hand by the EPA
reporting date is $2,000 per ton plus surrender of
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of the transaction. The Commission also
stated that the seller should explain
how fractional allowances will be
handled, and suggested a “‘rounding”
approach, i.e., rounding up to the next
whole number if the fraction is greater
than one-half, or down if the fraction is
less than one-half. Finally, the
Commission stated that the ratemaking
treatment of emissions allowance costs
endorsed in the Policy Statement does
not preclude other approaches proposed
by individual public utilities on a case-
by-case basis.

In the Interim Rule (codified in
§35.23 of its regulations), the
Commission stated that if public
utilities have rate schedules on file that
expressly provide for the recovery of all
incremental or out-of-pocket costs, these
utilities may make abbreviated rate
filings, limited to detailing how they
would recover emissions allowance
costs. Regarding coordination rates that
do not provide for the recovery of all
incremental costs, the Commission
concluded that the public utility may
include rate schedule amendments
together with the abbreviated filing if
customers agree to the rate change; if the
customers do not agree to revise such
rates, the Commission stated that the
public utility must tender its emissions
allowance proposal in a separate section
205 rate filing, fully justifying its
proposal.

In a separate order disclaiming
jurisdiction,5 the Commission
concluded that emissions allowances
are not facilities subject to the
Commission’s jurisdiction under section
203. The Commission further concluded
that a sale or transfer of emissions
allowances does not require a filing
under section 205 when that sale or
transfer occurs outside of a sale by a
public utility for resale in interstate
commerce.

The Commission invited interested
persons to submit additional written
comments on the matters addressed in
the Interim Rule by January 23, 1995.
EEI, lllinois Power and the
Pennsylvania Commission timely
submitted comments. As explained in
greater detail below, EEI and Illinois
Power suggest clarification of the Policy
Statement provision regarding timing.
Ilinois Power also suggests clarification
of the Policy Statement and Interim
Rule regarding the use of indices.®

an emissions allowance equivalent in the following
year, plus other possible punishments depending
on the degree of violation. Id. at 31,201.

5Edison Electric Institute, 69 FERC 161,344
(1994).

6 Illinois Power also refers to the findings in the
Policy Statement and Interim Rule regarding the
calculation of the amount of emissions allowances

The Pennsylvania Commission
request clarification of the Interim Rule
to state that the Rule applies to
jurisdictional rates only, and does not
contemplate preemption of the states’
ratemaking treatment of emissions
allowances.

IV. Discussion
A. Timing

EEI and Illinois Power maintain that
the Policy Statement, as issued, could
be construed to give customers the
option of waiting until the “true-up”
date to declare whether they will pay or
return emissions allowances in kind.”
Thus, EEI argues, utilities might not
know how many allowances the
customers would return until it is too
late to avoid incurring EPA penalties.8
EEI maintains that to assure that they
have sufficient emissions allowances on
hand, and thus avoid penalties, utilities
would have to either: (1) tie up their
own capital to create an allowance
reserve, or (2) be prepared to purchase
allowances at the last minute, possibly
paying a premium in the form of a
scarcity rent. To remedy this situation,
El suggests clarifying the Policy
Statement to state that utilities may
require customers, to declare, at or near
the time of the coordination transaction
(or earlier), whether they will pay or
return emissions allowances in kind,
and, if they return allowances in kind,
the time at which they will do so.9

EEI further notes the public utilities
face risks associated with the timing of
the return of allowances in kind,
including: (a) the risk that if a sale is
arranged by a power broker or marketer,
that entity may become insolvent and
not deliver allowances; and (b) the risk

associated with a coordination transaction and
reconciliation of inconsistencies in dispatch
criteria, but does not suggest any modifications to
these findings.

71llinois Power notes the Commission’s order in
Southern Company Services, Inc., 69 FERC 161,437
(1994), reh’g pending, in which the Commission,
consistent with the Policy Statement and Interim
Rule, directed the Southern Companies to modify
their submittal to allow customers that choose to
return allowances in kind to do so up to the EPA
reporting date rather than at the time of the
transaction.

8 See supra note 4.

9 EEI emphasizes that because of EPA’s
administrative requirements, utilities must have the
requisite number of allowances on hand several
weeks before the “true-up” deadline. Similarly,
Illinois Power argues that providing a utility the
option to make an in-kind return of allowances “‘up
to the EPA reporting date,” does not necessarily
allow for sufficient time to complete a transfer
through EPA’s Allowance Tracking System. Illinois
Power also argues that allowing customers who
return allowances in kind to do so up to the EPA
reporting date conflicts with payment terms
previously established by mutual agreement of the
affected parties.

associated with the failure of customers
to settle their accounts within the
standard billing period. For these
reasons, EEI asks the Commission to
clarify the Policy Statement to state that
utilities may propose arrangements with
their customers for indemnification
from such risks.

Commission Ruling

In the Policy Statement and Interim
Rule, the Commission stated that
purchasing utilities that choose to
return allowances in kind should be
allowed to return the allowances by the
appropriate EPA reporting date, rather
than at the time of the transaction, i.e.,
a ‘‘timing option.” However, if
purchasing utilities wait until the time
of “true-up’’ before declaring whether
they will pay cash or return emissions
allowances in kind, this accords the
selling public utilities little, if any,
opportunity to determine how many
emissions allowances they will need to
avoid EPA penalties. To remedy this
situation, the Commission will clarify
18 CFR 2.25(e) to state that public
utilities may require purchasing utilities
to declare, no later than the beginning
of the coordination transaction: (a)
whether they will pay or return
allowances in kind; and (b) if they
return allowances in kind, to specify a
date by which they will return the
allowances.10 The Commission also will
clarify section 2.25(e) to state that
public utilities may include, in their
agreements, provisions to indemnify
themselves if customers do not return
allowances when they have declared
they will do so.11

B. Use of Indices

Illinois Power argues that the
requirement in the Policy Statement and
Interim Rule (see 18 CFR 2.25(c)) that
utilities use the same incremental cost
index or indices in pricing coordination
sales and in dispatch decisions (or

10 Such date should afford the selling public
utility sufficient time to meet its requirements to
EPA. The close of the calendar year would appear
to be more than adequate. However, customers
should be allowed to designate a date comparable
to that which the utility itself would internally
designate if it were purchasing allowances to meet
its EPA requirements. In other words, the selling
utility may not require its customers to provide
allowances any earlier than the utility’s internal
deadlines for purchasing allowances to meet EPA
requirements for the prior calendar year. Thus, if
the public utility purchases allowances on, for
example, January 15, we see no reason to require
customers to provide allowances any earlier.

11 Such indemnification provisions should be
applied in a non-discriminatory manner. While EEI
notes that power marketers and brokers may
become insolvent, we note that such a entities are
not the only entities that may become insolvent; a
few traditional utilities have sought bankruptcy
protection in recent years.
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explain and justify the use of different
indices for pricing coordination sales
and dispatch) makes the source of the
index irrelevant. Accordingly, Illinois
Power argues, utilities should not be
burdened with having to make rate
filings with the Commission (see 18 CFR
35.23(b)) indicating their choice of
indices.

Commission Ruling

We disagree. Public utilities must
indicate their choice of indices so that
the Commission can determine whether
the selling utility is using consistent
criteria for pricing coordination sales
and in dispatch decisions. If the selling
public utility is not using the same
index in its dispatch decisions as in
pricing coordination sales (or does not
explain and justify the difference if it
uses different indices), there is no
assurance that the index reflects the
utility’s incremental costs. Also, if there
is no requirement that the selling utility
indicate the index or combination of
indices to be used in its filing, the seller
may simply choose an index with the
highest price at the time of the
transaction, rather than the index that
best reflects its incremental cost.
Finally, the index or indices must be
filed since they are part of the formula
rate. Accordingly, we will not clarify the
Policy Statement and Interim Rule as
Illinois Power requests.

C. Federal vs. State Jurisdiction

The Pennsylvania Commission
commends this Commission for its
prompt consideration of EEI’s
application and for expedited issuance
in this proceeding of the Policy
Statement and Interim Rule.
Nevertheless, the Pennsylvania
Commission expresses concern that the
Commission did not fully address all
jurisdictional issues arising from EEI’s
application.

Specifically, the Pennsylvania
Commission expresses concern with the
Commission’s decision in the Policy
Statement to allow utilities to value
emissions allowances at their
incremental price, based on a market
index. The Pennsylvania Commission
states that it fully understands, and does
not challenge, the basis for this
decision—to encourage the
development of a vigorous trading
market and to provide for consistent rate
treatment for emissions allowances in
coordination sales rates. The
Pennsylvania Commission also states,
however, that it is compelled under
Pennsylvania state law to value
emissions allowances on the basis of
historic costs for retail ratemaking
purposes. Citing “jurisdictional

uncertainty,” the Pennsylvania
Commission urges this Commission to
clarify that the Policy Statement is
limited in scope to Commission-
jurisdictional rates and is not intended
to preempt state ratemaking treatment of
emissions allowances in state
jurisdictional rates.

Commission Ruling

We clarify that the general
jurisdictional pronouncements made in
the Policy Statement and Interim Rule
are intended to address only the
Commission’s consideration of FERC-
jurisdictional rates. The Commission
has not made any preemptive
determination as to any ratemaking
treatment of emissions allowances to be
applied at the retail level by the States.
Whether there would be any preemption
would have to be determined based on
the facts of a particular case.

V. Environmental Statement

Commission regulations require that
an environmental assessment or an
environmental impact statement be
prepared for any Commission action
that may have a significant adverse
effect on the human environment.12 The
Commission has categorically excluded
certain actions from this requirement as
not having a significant effect on the
human environment.13 No
environmental consideration is
necessary for the promulgation of a rule
that involves electric rate filings that
public utilities submit under sections
205 and 206 of the FPA and the
establishment of just and reasonable
rates.14 Because this final rule involves
such filings submitted under sections
205 and 206 of the FPA and the
establishment of just and reasonable
rates, no environmental consideration is
necessary.

V1. Regulatory Flexibility Act
Certification

The Regulatory Flexibility Act
(RFA) 15 requires rulemakings to either
contain a description and analysis of the
effect that the rule will have on small
entities or to certify that the rule will
not have a substantial economic impact
on a substantial number of small
entities. Because most, if not all, of the
entities that would be required to
comply with this rule are large public
utilities that do not fall within the

12Regulations Implementing the National
Environmental Policy Act, 52 FR 47897 (Dec. 17,
1987), FERC Stats. & Regs., Regulations Preambles
1986-90 130,783 (1987).

1318 CFR 380.4.

1418 CFR 380.4(15).

155 U.S.C. 601-12.

RFA’s definition of small entities,6 the
Commission certifies that this rule will
not have a “‘significant impact on a
substantial number of small entities.”

VII. Information Collection Statement

The Office of Management and
Budget’s (OMB) regulations 17 require
that OMB approve certain information
collection requirements imposed by an
agency. This rule neither contains new
information collection requirements nor
significantly modifies any existing
information collection requirements in
Part 35; therefore, it is not subject to
OMB approval. However, the
Commission will submit a copy of this
rule to OMB for information purposes
only.

VIII. Effective Date

This document adopts the interim
rule in part 35 as final and amends the
policy statement in part 2 effective June
5, 1995.

List of Subjects
18 CFR Part 2

Administrative practice and
procedure, Electric power, Natural gas
pipelines, Reporting and recordkeeping
requirements.

18 CFR Part 35

Electric power rates, Electric utilities,
Reporting and recordkeeping
requirements.

By the Commission.
Lois D. Cashell,
Secretary.

In consideration of the foregoing, the
interim rule amending 18 CFR Part 35
which was published at 59 FR 65930 on
December 22, 1994, is adopted as a final
rule without change and 18 CFR Part 2
which was amended as a final rule at 59
FR 65930 is further amended as set forth
below.

PART 2—GENERAL POLICY AND
INTERPRETATIONS

1. The authority citation for part 2
continues to read as follows:

Authority: 15 U.S.C. 717-717w, 3301-
3432; 16 U.S.C. 791a—-825r, 2601-2645; 42
U.S.C. 4321-4361, 7101-7352.

2. Part 2, 82.25, is amended by
revising §2.25(e) to read as follows:

165 U.S.C. 601(13) (citing section 3 of the Small
Business Act, 15 U.S.C. 632). Section 3 of the Small
Business Act defines a small business concern as
a business that is independently owned and
operated and that is not dominant in its field of
operation. 15 U.S.C. 632(a).

175 CFR 1320.13.



Federal Register / Vol. 60, No. 87 / Friday, May 5, 1995 /

Rules and Regulations 22261

§2.25 Ratemaking Treatment of Cost of
Emissions Allowances in Coordination
Transactions.

* * * * *

(e) Timing. (1) Public utilities should
provide information to purchasing
utilities regarding the timing of
opportunities for purchasers to stipulate
whether they will purchase or return
emissions allowances. A public utility
may require a purchasing utility to
declare, no later than the beginning of
the coordination transaction:

(i) whether it will purchase or return
emissions allowances; and

(i) if it will return emissions
allowances, the date on which those
allowances will be returned.

(2) Public utilities may include in
agreements with purchasing utilities
non-discriminatory provisions for
indemnification if the purchasing utility
fails to provide emissions allowances by
the date on which it declares that the

allowances will be returned.
* * * * *

[FR Doc. 95-10718 Filed 5-4-95; 8:45 am]
BILLING CODE 6717-01-M

RAILROAD RETIREMENT BOARD

20 CFR Parts 226 and 232
RIN 3220-AA58

Computing Employee, Spouse, and
Divorced Spouse Annuities

AGENCY: Railroad Retirement Board.
ACTION: Final rule.

SUMMARY: The Railroad Retirement
Board (Board) hereby revises its
regulations dealing with the
computation of retirement annuities
under the Railroad Retirement Act of
1974 (Act). The regulations regarding
the computation of these annuities,
which are being replaced, were
promulgated under the Railroad
Retirement Act of 1937 and no longer
reflect the computational provisions
contained in the Act.

EFFECTIVE DATE: May 5, 1995.
ADDRESSES: Secretary to the Board,
Railroad Retirement Board, 844 North
Rush Street, Chicago, Illinois 60611.
FOR FURTHER INFORMATION CONTACT:
Thomas W. Sadler, Assistant General
Counsel, Railroad Retirement Board,
844 North Rush Street, Chicago, Illinois
60611, telephone (312) 751-4513, TTD
(312) 751-4701.

SUPPLEMENTARY INFORMATION: The
revision to part 226 (formerly
“*Computation of Annuity’’) provides
the rules for computing the amount of
the employee, spouse and divorced

spouse annuity, under the Railroad
Retirement Act of 1974. In general, the
annuity consists of two components or
tiers. The first tier (tier 1) is a social
security level benefit that is computed
under social security rules based on the
employee’s earnings under both the
railroad retirement and the social
security systems and is reduced by the
amount of any social security benefit
payable. The second tier (tier Il) is based
solely on the employee’s railroad
earnings.

In limited circumstances the
employee annuity may be increased by
a “‘vested dual benefit”. An employee
who has completed 25 years of railroad
service may also be eligible for a
supplemental annuity.

The rule is divided into seven (7)
subparts:

Subpart A sets forth definitions and
lists other regulations related to this
part.

Subpart B describes the computation
of the employee annuity which includes
the social security level component (tier
1) (8§ 226.10), the component based
solely on railroad service (tier 1)
(8226.11); the vested dual benefit
(8226.12), and a supplemental annuity
(8226.16). Section 226.13 describes how
cost-of-living increases apply to the
annuity.

Subpart C (88 226.30-226.35) parallels
subpart B and describes the
computation of the spouse and divorced
spouse annuities. However, the
divorced spouse is not entitled to a tier
I benefit and no supplemental annuity
or vested dual benefits are payable to
spouses. Section 226.31 explains how
the spouse and divorced spouse annuity
are reduced due to receipt of a public
pension which was not based upon
employment covered by the Social
Security Act on the last day of
employment.

Subpart D (88 226.50-226.52)
describes the Railroad Retirement
Family Maximum which is a statutory
““cap” placed upon the total benefits
payable under the RRA. Section 226.51
describes how the maximum is
determined (the higher of $1,200 or an
amount based upon the employee’s final
average monthly compensation
(FAMC)). Section 226.52 describes how
the “reduction amount” is computed
when the maximum is exceeded and
§226.50 describes how the spouse, then
the employee annuity is reduced until
the total employee and spouse annuity
equal the maximum. The railroad
retirement maximum is computed at the
employee’s annuity beginning date but
will be recomputed if the spouse later
divorces the employee or the employee
later becomes entitled to a vested dual

benefit or supplemental annuity. A
divorced spouse annuity is not counted
in determining whether the RRA
maximum is exceeded.

Subpart E (88 226.60-226.63) explains
how years of service and average
monthly compensation (AMC) are
determined. The tier Il of the employee
annuity is seven tenths of 1% (.007)
times the product of an employee’s
years of service times his or her AMC.
The spouse’s tier 1l is 45% of the
employee’s tier Il. See §§226.11 and
226.32.

Subpart F (88 226.70-226.74)
describes the reduction required due to
receipt of workers’ compensation
benefits. The tier | of an employee,
spouse, or divorced spouse annuity is
reduced if the employee is under age 65
and is entitled to a disability annuity
and another periodic benefit based upon
disability pursuant to some other
Federal or state law or plan (§226.70).
The reduction amount is first applied to
the tier | of any spouse or divorced
spouse annuity payable, then to the
employee tier | (§226.71). Certain
disability payments do not cause a
reduction. These are listed in §226.72.

The formula for the reduction amount
is found at §226.71. The reduction
provided for in this part applies if the
total tier | components payable to the
employee and spouse (or divorced
spouse) plus workers’ compensation or
public disability benefit exceed 80% of
the employee’s prior average current
earnings. Section 226.73 explains what
events cause a change in the reduction
amount. Section 226.74 provides that
‘‘average current earnings’” must be
recomputed periodically to take into
account inflation. The redetermined
average current earnings are used only
if it results in a lower reduction amount.

Subpart G of the rule (88 226.90-
226.92) explains how and when an
annuity is recomputed to take into
account railroad service and social
security earnings after an annuitant
retires.

PART 232—SPOUSES’ ANNUITIES is
obsolete and is removed.

On February 9, 1995, the Board
published this rule as a proposed rule
(60 FR 7729), inviting comments on or
before March 13, 1995. No comments
were received.

The Board, in conjunction with the
Office of Management and Budget, has
determined that this is not a significant
regulatory action under Executive Order
12866; therefore, no regulatory impact
analysis is required. There are no
information collections associated with
this rule.
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List of Subjects in 20 CFR Part 226 and
Part 232

Pensions, Railroad employees,
Railroad retirement.

1. For the reasons set out in the
preamble, part 226 of title 20 of the
Code of Federal Regulations (formerly
“Computation of Annuity”’) is revised as
follows:

PART 226—COMPUTING EMPLOYEE,
SPOUSE, AND DIVORCED SPOUSE
ANNUITIES

Subpart A—General

Sec.

226.1 Introduction.

226.2 Definitions.

226.3 Other regulations related to this part.

Subpart B—Computing An Employee
Annuity

226.10 Employee tier I.

226.11 Employee tier II.

226.12 Employee vested dual benefit.

226.13 Cost-of-living increase in employee
vested dual benefit.

226.14 Employee regular annuity rate.

226.15 Deductions from employee regular
annuity rate.

226.16 Supplemental annuity.

Subpart C—Computing a Spouse or
Divorced Spouse Annuity

226.30 Spouse or divorced spouse tier I.

226.31 Reduction for public pension.

226.32 Spouse tier Il.

226.33 Spouse regular annuity rate.

226.34 Divorced spouse regular annuity
rate.

226.35 Deductions from regular annuity
rate.

Subpart D—Railroad Retirement Family
Maximum

226.50 General.
226.51 Maximum monthly amount.
226.52 Total annuity subject to maximum.

Subpart E—Years of Service and Average
Monthly Compensation

226.60 General.

226.61 Use of military service.

226.62 Computing the average monthly
compensation.

226.63 Determining monthly compensation.

Subpart F—Reduction for Workers’
Compensation and Disability Benefits
Under a Federal, State, or Local Law or Plan

226.70 General.

226.71 Initial reduction.

226.72 Benefits that do not cause a
reduction.

226.73 Changes in reduction amount.

226.74 Redetermination of reduction.

Subpart G—Recomputation To Include
Additional Railroad Service and
Compensation

226.90 When recomputation applies.

226.91 How an employee annuity rate is
recomputed.

226.92 Effect of recomputation on spouse
and divorced spouse annuity.

Authority: 45 U.S.C. 231f(b)(5).

Subpart A—General

§226.1 Introduction.

This part explains how employee,
spouse, and divorced spouse annuities
are computed. It describes how to
determine the years of railroad service
and average monthly compensation
used in computing the employee
annuity rate. The railroad retirement
family maximum, cost-of-living
increases, and the recomputation of an
annuity to include additional railroad
earnings are also explained in this part.

§226.2 Definitions.

Except as otherwise expressly noted,
as used in this part—

Annuity means a payment due an
entitled individual for a calendar month
and payable to him or her on the first
day of the following month.

Eligible means that an individual
meets all the requirements for payment
of an annuity but has not yet applied for
one.

Employee means an individual who is
or has been in the service of an
employer as defined in part 202 of this
chapter.

Entitled means that an individual has
applied for and has established his or
her rights to benefits.

Railroad Retirement Act means the
Railroad Retirement Act of 1974, as
amended.

Retirement age means, with respect to
an employee, spouse or divorced spouse
who attains age 62 before January 1,
2000, age 65. For an employee, spouse
or divorced spouse who attains age 62
after December 31, 1999, retirement age
means the age provided for in section
216(1) of the Social Security Act.

Social Security Act means the Social
Security Act as amended.

§226.3 Other regulations related to this
part.

This part is closely related to part 216
of this chapter, which describes when
an employee, spouse, or divorced
spouse is eligible for an annuity, part
225 of this chapter, which explains the
primary insurance amounts (PIA’s) used
in computing the employee, spouse and
divorced spouse annuity rates, and part
229 of this chapter, which describes
when and how employee and spouse
annuities can be increased under the
social security overall minimum. The
creditable service and compensation
used in determining the years of service
and average monthly compensation are
explained in parts 210 and 211 of this
chapter. The beginning and ending
dates of annuities are explained in part
218 of this chapter.

Subpart B—Computing an Employee
Annuity

§226.10 Employee tier I.

Tier | of an employee annuity is an
amount similar to the social security
benefit the employee would receive
based on combined railroad and social
security earnings. The tier | benefit is
computed as follows:

(a) A tier | PIA is computed based on
combined railroad and social security
earnings, as shown in §225.11 of this
chapter. This PIA is adjusted for any
delayed retirement credits or cost-of-
living increases, as shown in subparts D
and E of part 225 of this chapter, and
is reduced for receipt of a pension based
upon non-covered service in accordance
with section 215(a)(7) of the Social
Security Act. The tier | of a disability
annuity may also be adjusted for other
benefits based on disability, as shown in
8§ 226.70-226.74 of this part. Except in
the case of an employee who retires at
age 60 with 30 years of service, if the
result is not a multiple of $1, it is
rounded to the next lower multiple of
$1. In the case of an employee who
retires with an age reduced annuity
based upon 30 years of service (see
§216.31 of this chapter) the tier I is not
rounded until all reductions have been
made.

(b) If the employee is entitled to a
reduced age annuity (see §216.31 of this
chapter), the rate from paragraph (a) of
this section is multiplied by a fraction
for each month the employee is under
retirement age on the annuity beginning
date. The result is subtracted from the
rate in paragraph (a) of this section. At
present the fraction is % of 1% (or ¥1s0).
If the employee retires before age 62
with at least 30 years of service, the
employee is deemed age 62 for age
reduction purposes and a 20%
reduction is applied. This reduction
remains in effect until the first full
month throughout which the employee
is age 62, at which time the tier | is
recomputed to reflect interim increases
in the national wage levels and the age
reduction factor is recomputed, if
necessary, in accordance with this
paragraph.

(c) The amount from paragraph (a) or
(b) of this section is reduced by the
amount of any monthly benefit payable
to the employee under title Il of the
Social Security Act, including any
social security benefit payable under a
totalization agreement between the
Social Security Administration and
another country. The social security
benefit used to reduce the tier | may be
an age or disability benefit on the
employee’s own earnings record, a
benefit based on the earnings record of
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another person, or the total of two types
of benefits. The amount of the social
security benefit used to reduce tier | is
before any deduction for excess
earnings. It is after any reduction for
other benefits based on disability. The
result cannot be less than zero.

(d) The tier | is subject to automatic
annual increases as provided for in
subpart E of part 225 of this chapter.

Example: An employee born on November
3, 1919, becomes entitled to an age annuity
effective October 1, 1982. Retirement age for
individuals born in 1919 is age 65. He has
less than 30 years of service. His tier | PIA
Is $712.60, which is rounded down to $712.
Since the employee is 25 months under age
65 when his annuity begins, $712 is
multiplied by 2%1s0 (%180 for each month
under age 65), to produce an age reduction
of $98.89, and a tier | rate after age reduction
of $613.11. The employee is also entitled to
a social security benefit of $190 a month. The
employee’s final tier | rate is $423.11.

§226.11 Employee tier Il

The tier 1l of an employee annuity is
based only on railroad service. For
annuities awarded after September
1981, the tier Il benefit is computed as
follows:

(a) The product obtained by
multiplying the employee’s creditable
years of service by the average monthly
compensation, determined as shown in
subpart E of this part, is multiplied by
seven-tenths of 1 percent (.007).

(b) If the employee is entitled to a
vested dual benefit (see § 226.12 of this
part), the result from paragraph (a) of
this section is reduced by 25 percent of
the vested dual benefit amount. This
reduction is made before reduction of
the tier Il benefit for age. The result
cannot be less than zero.

(c) If the railroad retirement family
maximum applies, as shown in
88 226.50-226.52 of this part, the
amount from paragraph (a) or (b) of this
section is reduced by the smaller of—

(1) The difference between the total
railroad retirement maximum reduction
amount and the reductions in the
spouse and supplemental annuities; or

(2) The total tier Il amount from
paragraph (a) or (b) of this section.

(d) If the employee is entitled to a
reduced age annuity (see §216.31 of this
chapter), the rate from paragraph (a)
through (c) of this section is reduced in
the same manner as the tier | as
provided for in § 226.10 of this part. In
the case of an employee with 30 years
of service who is entitled to a reduced
age annuity (see §216.31 of this
chapter), the age reduction only applies
to the tier | component; no age
reduction applies to the tier Il
component.

(e) The total tier Il amount
(paragraphs (a) through (d) of this
section), is increased by 32.5 percent of
the percentage increase in the cost-of-
living increase to the tier | annuity
component. Each cost-of-living increase
is paid only to an employee whose
annuity begins on or before the effective
date of the increase. The increases are
effective on the same date as any cost-
of-living increase to the tier | annuity
component.

§226.12 Employee vested dual benefit.

(a) General. An employee vested dual
benefit is payable, in addition to tiers |
and I, to an employee who meets one
of the following requirements:

(1) Employee worked in the railroad
industry in 1974. An employee who
worked for a railroad in 1974 and
retired after 1974 is considered vested if
on December 31, 1974, he or she had
both 10 years of railroad service and
sufficient quarters of coverage under the
Social Security Act to qualify for a
social security benefit. An employee
qualified on this basis is eligible for
vested dual benefit amounts computed
on his or her railroad and social security
credits through December 31, 1974.

(2) Employee who did not work for a
railroad in 1974. An employee who did
not work in the railroad industry in
1974, but who had 25 or more years of
railroad service before 1975 or a current
connection with the railroad industry
on December 31, 1974, as defined in
part 216 of this chapter, or a current
connection when he or she retired, is
also considered vested under the same
conditions as an employee who had
worked in the railroad industry in 1974.

(3) An employee who completed 10
years or more years of railroad service
(but less than 25) before 1975 but left
the industry before 1975 and did not
have a current connection on December
31, 1974 or when he or she retired. Such
an employee is considered vested only
if he or she had sufficient social security
quarters of coverage to qualify for a
social security retirement benefit as of
the end of the year prior to 1975 in
which he or she left the railroad
industry. The vested dual benefit
amount is based only on credits
acquired through the last year of pre-
1975 railroad service instead of through
December 31, 1974.

(b) Computation. The employee
vested dual benefit is computed as
follows:

(1) The combined earnings dual
benefit PIA is subtracted from the total
of the railroad earnings dual benefit PIA
and the social security earnings dual
benefit PIA (see part 225 of this chapter
for an explanation of these PIA’S).

(2) The result from paragraph (b)(l) of
this section is adjusted for any
applicable cost-of-living increase, as
shown in §226.13 of this part.

(3) If the employee is entitled to a
reduced age annuity (see §216.1 of this
chapter), the rate from paragraph (b)(2)
of this section is reduced in the same
manner as the tier | as provided for in
§226.10 of this part. In the case of an
employee with 30 years of service who
is entitled to an annuity reduced for age,
the age reduction applies only to the tier
I component; no age reduction applies
to the vested dual benefit.

(4) The vested dual benefit payable in
a given year may also be reduced for
insufficient funding as shown in part
233 of this chapter.

Example: An employee born on November
3, 1919, becomes entitled to an annuity
including a vested dual benefit on October 1,
1982. His combined earnings dual benefit
PIA is $254.90, his railroad earnings dual
benefit PIA is $93.80, and his social security
earnings dual benefit PIA is $244.70. The
vested dual benefit before cost-of-living
increase is $83.60 ($93.80 + $244.70
—$254.90 = $83.60). A cost-of-living increase
of $67.72 (81 percent of $83.60. See §226.13
of this part) results in a vested dual benefit
of $151.32. Retirement age for a person born
in 1919 is age 65. Since the employee is 25
months under age 65 when the annuity
begins, $151.32 is multiplied by 25/180, to
produce an age reduction of $21.02 and a
vested dual benefit rate after age reduction of
$130.30.

§226.13 Cost-of-living increase in
employee vested dual benefit.

If the employee’s annuity begins June
1, 1975 or later, a cost-of-living increase
is added to the total vested dual benefit
amount. This increase is based on the
cost-of-living increases in social security
benefits during the period from January
1, 1975, to the earlier of the date the
employee’s annuity begins or January 1,
1982. The increases are effective on June
1 of each year through 1981. The
percentage increase for annuities that
begin June 1, 1981, or later is 81
percent.

§226.14 Employee regular annuity rate.

The regular annuity rate payable to
the employee is the total of the
employee tier |, tier 1l, and vested dual
benefit amounts, from §8226.10-226.12.

§226.15 Deductions from employee
regular annuity rate.

The employee annuity as computed
under this subpart may be reduced by
premiums required for supplemental
medicare coverage, income tax
withholding, recovery of debts due the
Federal government, garnishment
pursuant to part 350 of the chapter and
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property awards as provided for in part
295 of this chapter.

§226.16 Supplemental annuity.

A supplemental annuity is payable in
addition to tiers | and Il and the vested
dual benefit to an employee who meets
the requirements of § 216.41 of this
chapter. The supplemental annuity is
equal to $23 plus $4 for each full year
of service, over 25 years of service, up
to a maximum of $43. The supplemental
annuity may be reduced by the railroad
retirement family maximum as shown
in 8§226.50-226.52 of this part, or for
the receipt of a private pension benefit
as explained in part 227 of this chapter.

Subpart C—Computing a Spouse or
Divorced Spouse Annuity

§226.30 Spouse or divorced spouse tier I.

(a) General. The tier | of a spouse or
divorced spouse annuity is an amount
similar to the social security benefit the
spouse or divorced spouse would
receive based on the employee’s
combined railroad and social security
earnings. In the case of an employee
who retires before age 62 with 30 years
of service, the spouse tier | is simply
50% of the employee tier | until the first
month throughout which both the
employee and spouse are age 62 at
which time the tier | is an amount
similar to the social security benefit on
the employee’s combined railroad and
social security earnings.

(b) Reduction for other disability
benefits. The spouse or divorced spouse
tier | may be adjusted for other
disability benefits received by a
disabled employee, as shown in
8§ 226.70-226.74 of this part.

(c) Reduction for government pension.
The amount in paragraphs (a) or (b) of
this section is reduced (but not below
zero) by the amount of any government
pension payable on the spouse’s or
divorced spouse’s earnings record, as
described in §226.31 of this part.

(d) Rounding. The last tier | rate from
paragraph (a), (b) or (c) of this section,
if not a multiple of $1, is rounded to the
next lower multiple of $1. However, in
cases in which the spouse is in receipt
of an age reduced 60/30 annuity or in
which the employee with 30 years of
service began a disability annuity July 1,
1984, or later, the spouse tier | is not
rounded until all reductions have been
made. See §226.10(a).

(e) Age reduction. If the spouse or
divorced spouse is entitled to a reduced
age annuity (see §§216.51 and 216.52 of
this chapter), the rounded tier | rate
from paragraph (d) of this section is
multiplied by a fraction for each month
the spouse or divorced spouse is under

retirement age on the date the annuity
begins. The result is subtracted from the
rate from paragraph (d) of this section.
At present the fraction is 25/36 of 1%
(or 1/144). In the case of an employee
with 30 years of service who is awarded
a disability annuity on July 1, 1984, or
later, where the spouse does not have a
child of the employee under age 18 in
care, the spouse tier | is reduced for
each month the spouse is under
retirement age on the date the spouse
annuity begins. If the spouse is age 60
or 61, he or she is deemed to be age 62
for purposes of the age reduction. The
age reduction is applied before
reduction for a government pension.

(f) Reduction for social security
benefit. The previous tier | rate, from
paragraph (d) or (e) of this section, is
reduced by the amount of any monthly
benefit payable to the spouse or
divorced spouse under title 1l of the
Social Security Act. The social security
benefit used to reduce tier | may be an
age or disability benefit on the spouse’s
or divorced spouse’s own earnings
record, a benefit based on the earnings
record of another person, or the total of
two types of benefits. The result cannot
be less than zero.

(9) Reduction for employee annuity. If
the spouse or divorced spouse is
entitled to an employee annuity on his
or her own wage record, the spouse or
divorced spouse tier | is reduced for the
spouse’s own employee annuity as
follows:

(1) Spouse. If either the employee or
the spouse had some railroad service
before 1975, the previous tier | rate from
paragraphs (d) through (f) of this
section, whichever applies, is reduced
(but not below zero) by the spouse’s
own employee tier | rate, as computed
under §226.10 of this part. If both the
employee and spouse began railroad
service after 1974, the spouse’s total
annuity rate, as shown in 8226.33, is
reduced (but not below zero) by the
spouse’s own employee total annuity
rate, as shown in § 226.14. These
reductions are effective from the later of
the date the employee or spouse annuity
begins.

(2) Divorced spouse. The previous tier
| rate from paragraphs (d) through (f) of
this section, whichever applies, is
reduced (but not below zero) by the
divorced spouse’s own employee total
annuity rate as shown in 8§ 226.14.

Example: The computation of the spouse
tier | may be illustrated as follows: A railroad
employee’s wife who was born on September
16, 1920 becomes entitled to a spouse
annuity on October 1, 1982. She is also
entitled to a social security benefit of $190
a month effective October 1, 1982. Her
husband’s employee tier | PIA is $712.60.

The spouse tier | is $356.30 (50 percent of
$712.60). This is rounded down to $356.
Since she is 35 months under age 65, the
present retirement age when the annuity
begins, $356 is multiplied by 35/144, to
produce an age reduction of $86.53 and a tier
| rate after age reduction of $269.47. Her final
tier | rate effective October 1, 1982, after
reduction for social security benefits, is
$79.47 ($269.47 —$190.00).

§226.31 Reduction for public pension.

(a) The tier | annuity component of an
spouse/divorced spouse annuity, as
described in the preceding sections of
this part, is reduced if the spouse/
divorced spouse is in receipt of a public
pension.

(b) When reduction is required.
Unless the spouse or divorced spouse
annuity meets one of the exceptions in
paragraph (d) of this section, the tier |
annuity component is reduced each
month the annuitant is receiving a
monthly pension from a Federal, state,
or local government agency (government
pension), but excluding a pension paid
by a government of a foreign country,
for which he or she was employed in
work not covered by social security on
the last day of such employment. For
purposes of this section, Federal
government employees are not
considered to be covered by social
security if they are covered for Medicare
but are not otherwise covered by social
security.

(c) Payment in a lump sum. If the
government pension is not paid
monthly or is paid in a lump-sum
payment, the Board will determine how
much the pension would be if it were
paid monthly and then reduce the
monthly railroad retirement annuity
accordingly. The number of years
covered by a lump-sum payment and
thus the period when the annuity will
be reduced, will generally be clear from
the pension plan. If one of the
alternatives to a lump-sum payment is
a life annuity, and the amount of the
monthly benefit for the life annuity can
be determined, the reduction will be
based on that monthly benefit amount.
Where the period or the equivalent
monthly pension benefit is not clear, it
may be necessary for the Board to
determine the reduction period on an
individual basis.

(d) Exceptions. The reduction does
not apply:

(1) If the annuitant is receiving a
government pension based on
employment for an interstate
instrumentality; or

(2) If the annuitant receives or is
eligible to receive a government pension
for one or more months in the period
December 1977 through November 1982
and he or she meets the requirements
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for social security benefits that were
applied in January 1977 (even though he
or she did not actually claim such
benefits nor become entitled to such
benefits until a later month). The
January 1977 requirements are, for a
man, a one-half support test (see
paragraph (e) of this section), and, for a
woman claiming benefits as a divorced
spouse, marriage for at least 20 years to
the insured worker. A person is
considered eligible for a government
pension for any month in which he or
she meets all the requirements for
payment except that he or she is
working or has not applied; or

(3) If the annuitant was receiving or
eligible (as defined in paragraph (d)(2)
of this section) to receive a government
pension for one or more months before
July 1983, and he or she meets the one-
half support test (see paragraph (e) of
this section). If the annuitant meets the
exception in this paragraph but he or
she does not meet the exception in
paragraph (d)(2) of this section,
December 1982 is the earliest month for
which the reduction will not affect his
benefits; or

(4) If the annuitant has been eligible
for a government pension in a given
month except for a requirement which
delayed eligibility for such pension
until the month following the month in
which all other requirements were met,
the Board will consider the annuitant to
be eligible in that given month for the
purpose of meeting one of the
exceptions in paragraphs (d)(2) and
(d)(3) of this section. If the annuitant
meets an exception solely because of
this paragraph, his or her benefits will
be unreduced for months after
November 1984 only.

(e) The one-half support test. For a
man to meet the January 1977
requirement as provided in the
exception in paragraph (d)(2) of this
section and for a man or a woman to
meet the exception in paragraph (d)(3)
of this section, he or she must meet a
one-half support test. One-half support
is defined in part 222 of this chapter.
One-half support must be met at one of
the following times:

(1) If the employee upon whose
compensation the spouse or divorced
spouse annuity is based had a period of
disability, as defined in part 220 of this
chapter, which did not end before he or
she became entitled to an age and
service or disability annuity, the
spouse/divorced spouse annuitant must
have been receiving at least one-half
support from the employee either—

(i) At the beginning of the employee’s
period of disability; or

(ii) At the time the employee became
entitled to an age and service or
disability annuity.

(2) If the employee upon whose
compensation the spouse or divorced
spouse annuity is based did not have a
period of disability, as defined in part
220 of this chapter, at the time of his or
her entitlement, the spouse or divorced
spouse annuitant must have been
receiving at least one-half support from
the employee at the time the employee
became entitled to an age and service or
disability annuity.

() Amount of reduction. (1) If the
spouse/divorced spouse annuitant
becomes eligible for a government
pension after June 1983, the Board will
reduce (to zero, if necessary) the tier |
annuity component by two-thirds of the
amount of the monthly pension. If the
amount of the reduction is not a
multiple of 10 cents, it will be rounded
to the next higher multiple of 10 cents.

(2) If the spouse/divorced spouse
annuitant became eligible for a
government pension before July 1983
and he or she did not meet one of the
exceptions in paragraph (d) of this
section, the Board will reduce (to zero,
if necessary) the tier | component by the
full amount of the pension for months
before December 1984 and by two-thirds
the amount of his or her monthly
pension for months after November
1984. If the amount of the reduction is
not a multiple of 10 cents, it will be
rounded to the next higher multiple of
10 cents.

(9) Reduction not applicable. This
reduction is not applied to claimants
who both filed and were entitled to a
spouse benefit prior to December 1977.

§226.32 Spouse tier Il

The spouse tier Il benefit is computed
as follows:

(a) The employee’s tier Il amount as
computed under §226.11 of this part,
after any reduction for entitlement to a
vested dual benefit but before reduction
for the railroad retirement family
maximum, is multiplied by 45 percent.
The spouse tier Il is recomputed if the
employee’s tier Il rate is reduced for
entitlement to a vested dual benefit after
the beginning date of the spouse
annuity.

(b) If tier | of a spouse annuity is
reduced for the spouse’s employee
annuity, as provided for in § 226.30(g) of
this part, the reduction is restored in tier
1. The restored amount is payable on
the effective date of the spouse or the
employee tier | benefit, whichever is
later. The previous tier Il rate is
increased by the restored amount,
which is determined as follows:

(1) Initial restored amount. The
restored amount is the amount by which
the spouse tier | was reduced by reason
of receipt of an employee annuity on the
date the restored amount is first
payable. The restored amount is only
payable if either the employee or spouse
had railroad service prior to 1975.

(2) Recomputation of restored
amount. The restored amount is
recomputed if the spouse becomes
entitled to a government pension, a
social security benefit, or a different
type of social security benefit after the
date the initial restored amount is
effective. The recomputed amount is the
amount by which the spouse tier | is
reduced by reason of receipt of an
employee annuity on the effective date
of the entitlement to a government
pension or social security benefit.

(3) Cost-of-living increase in restored
amount. If an initial or recomputed
restored amount is effective before the
effective date of the cost-of-living
increase shown in paragraph (e) of this
section, the restored amount is
multiplied by the percentage increase
that applies. The result is added to the
restored amount on the effective date of
the increase for each year that the
increase is payable.

(c) If the employee’s tier Il has been
reduced pursuant to section 3(g)(2) of
the Railroad Retirement Act (takeback
provision) the spouse tier Il is reduced
by one half of the “takeback” in the
employee tier Il.

(d) If the railroad retirement family
maximum applies, as shown in
8§ 226.50-226.52 of this part, the spouse
tier Il rate, as determined in paragraphs
(a) through (c) of this section, is reduced
by the smaller of—

(1) The total railroad retirement
maximum reduction amount; or

(2) The previous spouse tier Il rate.

(e) The tier Il rate, from paragraphs (a)
through (d) of this section, is increased
by the same percentage as the employee
tier 1l increase described in §226.11(e)
of this part.

(f) If the spouse is entitled to a
reduced age annuity (see §216.51 of this
chapter), the tier Il rate, as determined
in paragraphs (a) through (e) of this
section is reduced in the same manner
as the tier | as provided for in
§226.30(e) of this part.

Example: An employee’s tier Il rate is
$329.63 effective October 17, 1981. The
spouse rate is $148.33 (45 percent x $329.63)
effective October 17, 1981. This is increased
to $151.89 effective June 1, 1982, by a cost-
of-living increase of 2.4 percent. The spouse
is 35 months under age 65, the present
retirement age, when the annuity begins. The
$151.89 rate is multiplied by 35/144 to
produce an age reduction of $36.92. This is
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subtracted from $151.89 to produce a final
rate of $114.97.

§226.33 Spouse regular annuity rate.

The final tier | and tier Il rates, from
§8226.30 and 226.32, are added
together to obtain the total spouse
regular annuity rate.

§226.34 Divorced spouse regular annuity
rate.

The regular annuity rate of a divorced
spouse is equal to his or her tier |
amount. The divorced spouse is not
entitled to a tier Il benefit.

§226.35 Deductions from regular annuity
rate.

The regular annuity rate of the spouse
and divorced spouse annuity may be
reduced by premiums required for
supplemental medicare coverage,
income tax withholding (spouse annuity
only), recovery of debts due the Federal
government, and garnishment pursuant
to part 350 of this chapter.

Subpart D—Railroad Retirement
Family Maximum

§226.50 General.

There is a monthly ceiling on total
family benefits which limits the amount
of certain portions of the employee and
spouse annuity. This railroad retirement
family maximum amount varies
according to the employee’s earnings in
the ten-year period that ends with the
year in which his or her annuity begins.
If the employee and spouse annuity
amounts described in 8 226.52 of this
part are higher than the maximum from
§226.51 of this part, first the spouse tier
11, then the supplemental annuity and,
finally, the employee tier Il are reduced
until the total annuity amount is equal
to the maximum or until the spouse tier
Il and the employee supplemental
annuity and tier Il have been reduced to
zero, whichever comes first. The
reduction for the railroad retirement
family maximum is first computed from
the date the employee’s annuity begins.
It is recomputed if the employee’s tier
Il rate is reduced for entitlement to a
vested dual benefit. It is also
recomputed if a workers’ compensation
or other disability benefit begins or
ends, or the employee’s tier | benefit or
supplemental annuity begins after the
beginning date of the regular employee
annuity. Finally, it is recomputed if a
spouse who was entitled to an annuity
divorces the employee or the spouse
annuity entitlement ends.

§226.51 Maximum monthly amount.
The railroad retirement family

maximum is equal to an employee’s

“final average monthly compensation”

(FAMC) up to %2 of %12 of the annual
maximum tier | earnings as shown in
part 224 of this chapter in the year the
annuity begins plus 80 percent of so
much of his or her FAMC as exceeds %>
of ¥12 of the tier | maximum in the year
the annuity begins. For this purpose, the
FAMC is determined by dividing the
individual’s total earnings up to the tier
Il earnings limit as shown in part 211 of
this chapter for the two highest-earnings
years out of the last 10 calendar years,
including the year of retirement, by 24.
The railroad retirement maximum
cannot be more than the FAMC and
cannot be less than $1,200.

Example: An employee’s annuity begins on
December 2, 1982. He has yearly earnings
that exceed the tier Il annual maximum of
$24,300 in 1982 and $22,200 in 1981. The
FAMC is the sum of the tier Il maximum for
1981 and 1982 divided by 24 ($24,300 +
$22,200+24) or $1,937.50. The maximum
which may be credited to a month for tier |
in 1982 is $2,700. The family maximum is
$1,350 (V2 of %12 of the annual tier |
maximum) plus $470 (80% of the difference
between $1,937.50 and $1,350) or $1,820.

§226.52 Total annuity subject to
maximum.

The total annuity amount which is
compared to the maximum monthly
amount to determine if a reduction for
the railroad retirement family maximum
applies is determined by adding
together the amounts in paragraphs (a)
and (b) of this section. A hypothetical
spouse annuity amount is included from
the beginning date of the employee
annuity if the spouse is not entitled to
an annuity at the time the maximum
calculation is made.

(a) Employee annuity amounts. The
following amounts are added together—

(1) The employee tier | amount,
effective on the date the employee’s tier
| benefit begins or, if later, on the date
a reduction for other disability benefits
begins or ends, as shown in § 226.71 of
this part. This amount is before any
reduction for age or social security
benefits but after including any delayed
retirement credits, after any reduction
for other disability benefits, and after
rounding; and

(2) The employee tier Il rate before
reduction for the railroad retirement
family maximum, effective on the
employee’s annuity beginning date and,
if later, on the date the tier Il is first
reduced for a vested dual benefit, as
shown in §226.11 of this part; and

(3) The initial supplemental annuity
rate effective on the date the
supplemental annuity begins, before any
reduction for a private pension, as
shown in part 227 of this chapter.

(b) Spouse annuity amounts. The
following amounts are added together—

(1) The spouse tier | amount, which
is or would be effective on the date the
employee’s annuity or tier | benefit
begins, as shown in §226.30. This
amount is before any reduction for other
disability benefits, age, or social security
benefits, but after any reduction for a
government pension or employee
annuity; and

(2) The spouse tier Il rate which is or
would be effective on the employee’s
annuity beginning date, the date the
employee’s tier | benefit begins, or the
date the employee’s tier Il rate is
reduced for a vested dual benefit, as
shown in §226.11. This rate includes
the restored amount but does not
include any cost-of-living increase in
the tier Il original rate or restored
amount. It is the rate before reduction
for the railroad retirement family
maximum or age minus any cost-of-
living increases.

Subpart E—Years of Service and
Average Monthly Compensation

§226.60 General.

The years of service and average
monthly compensation used in
computing an employee’s tier Il annuity
rate are based on the employee’s
creditable railroad service and
compensation as described in parts 210
and 211 of this chapter. In computing
the average monthly compensation, the
compensation for each year cannot be
higher than twelve times the tier Il
monthly maximum creditable for that
year, as described in part 211 of this
chapter.

§226.61 Use of military service.

(a) Claim for use of military service.
An employee is deemed to have filed a
claim for the use of military service and
earnings as service and compensation
under the Railroad Retirement Act if—

(1) The employee indicates on the
annuity application or another signed
statement that he or she has military
service;

(2) The employee does not
specifically request that the military
service be credited as wages under the
Social Security Act;

(3) The military service is creditable
under the Railroad Retirement Act, as
shown in part 212 of this chapter; and

(4) Using the military service as
railroad service and compensation
would be to the employee’s advantage
(the employee and his or her family
would receive higher total benefits than
if the military service were credited
under the Social Security Act).

(b) Effective date for use of military
service. Military service can be used as
service and compensation under the
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Railroad Retirement Act starting with
the date the annuity begins but no
earlier than twelve months before the
employee files an application or
statement showing that he or she has
military service.

§226.62 Computing average monthly
compensation.

The employee’s average monthly
compensation is computed by first
determining the employee’s highest 60
months of railroad compensation
(disregarding compensation in excess of
the maximum creditable tier Il
compensation for that year). The total of
the highest 60 months is then divided
by 60 to determine the average monthly
compensation.

§226.63 Determining monthly
compensation.

(a) Based on yearly compensation. If
Board records do not show monthly
compensation for a year, the monthly
compensation is determined by dividing
the total compensation reported for the
year by the number of months of service
credited to the employee for that year.

(b) For employee with government
employment and no railroad service for
60-month period before annuity
begins—(1) General. The compensation
used in determining the average
monthly compensation (AMC) is
indexed for an employee who has not
worked in the railroad industry for the
60-month period before the month the
employee’s annuity begins and whose
major employment during that period
was for a government agency listed in
§216.16 of this chapter. The
compensation is indexed by multiplying
it by the quotient obtained by dividing
the average annual wage for the
indexing year by the average annual
wage for the year being indexed. If the
month for which compensation is being
indexed is before 1951, the average
annual wage for 1951 is used.

(2) Indexing year defined. The
indexing year is the second year before
the year in which the annuity begins.

Subpart F—Reduction for Workers’
Compensation and Disability Benefits
Under a Federal, State or Local Law or
Plan

§226.70 General.

For any month an employee disability
annuitant is entitled to workers’
compensation or a public disability
benefit, the tier | benefit of the spouse
or divorced spouse is reduced due to
receipt of such benefits. (If both spouse
and divorced spouse annuities are
payable, the reduction amount is
divided and applied in equal amounts
to both the spouse and divorced spouse

tier | benefits.) The employee tier | is
reduced by the difference between the
total reduction amount, described in
§226.71 of this part, and the reduction
in the spouse and divorced spouse tier
| benefits.

§226.71 Initial reduction.

(a) When reduction is effective. A
reduction for other disability benefits
begins with the first month the
employee is receiving both a disability
annuity and workers’ compensation or a
public disability benefit. The reduction
ends with the month before the month
in which the employee becomes 65
years old or with the month in which
the workers compensation or public
disability benefit ends.

(b) Amount of reduction. The
reduction for other disability benefits
equals the difference between—

(1) The total tier | rates of the
employee, spouse, and divorced spouse,
before any reductions (age, public
pension, social security benefits, etc.)
plus the monthly amount of the
workers’ compensation of public
disability benefit; and

(2) The higher of—

(i) Eighty percent of the employee’s
average current earnings, as defined in
this section; or

(if) The total tier | rates, as described
in paragraph (b)(1) of this section.

Example 1: Harold is entitled to a monthly
disability annuity with a tier | component of
$507 and a monthly public disability benefit
of $410 from the state. Eighty percent of
Harold’s average current earnings is $800.
Because this amount is higher than Harold’s
tier | component, to determine the reduction
for other disability benefits the Board
subtracts this amount ($800) from the total of
Harold’s tier | component ($507) and public
disability benefit ($410) which results in a
reduction amount of $117 ($917-$800). This
leaves Harold with a reduced tier | amount
of $390 ($507-$117).

Example 2: Tom is entitled to a disability
annuity with a tier | component of $560. His
wife and divorced wife are both entitled to
annuities with tier | components of $280
each. Total benefits are $1,120. Tom is
receiving a monthly workers’ compensation
benefit of $500 from the state. Eighty percent
of Tom’s average current earnings is $820.
Because the total benefit ($1,120) is higher
than Tom’s average current earnings, to
determine the reduction for other disability
benefits the Board subtracts this amount from
$1,620 ($1,120 plus $500) which results in a
reduction amount of $500. This means that
the tier | of the spouse and divorced spouse
annuity are each reduced by $250.

(c) Average current earnings, defined.
An employee’s “average current
earnings” is the highest of—

(1) The average monthly wage (AMW)
used to compute the tier | AMW PIA.
(The earnings are not indexed, even if

the tier | PIA which is being paid is
based on average indexed monthly
earnings. See part 225 of this chapter.);
or

(2) One-sixtieth of the employee’s
total earnings covered under either the
Social Security or Railroad Retirement
Acts (including earnings that exceed the
maximum earnings used in computing
social security benefits) for the five
consecutive years after 1950 in which
the employee had the highest earnings.
The result, if not a multiple of $1, is
rounded to the next lower multiple of
$1; or

(3) One-twelfth of the employee’s total
earnings covered under either the Social
Security or Railroad Retirement Acts
(including earnings that exceed the
maximum earnings used in computing
social security benefits) for the year of
highest earnings in the period which
includes the year in which the
employee became disabled and the five
preceding years. The result, if not a
multiple of $1, is rounded to the next
lower multiple of $1.

§226.72 Benefits that do not cause a
reduction.

The tier | is not reduced for the
following types of benefits:

(a) A benefit paid under a law or plan
that provided, on February 18, 1981, for
reducing the benefit for entitlement to a
disability insurance benefit under the
Social Security Act.

(b) A Federal disability benefit based
on service for other than a state or local
government, if all or part of that service
is covered under the Social Security
Act.

(c) A disability benefit paid by the
Federal government or a state or local
government based on state or local
employment, if all or substantially all of
that employment is covered under the
Social Security Act. “Substantially all”
means 85 percent or more of the
employment.

(d) A benefit paid by the Veteran’s
Administration.

(e) Private disability benefits.

(f) Amounts paid under the Federal
Employers’ Liability Act (FELA).

(9) Benefits based on need, such as
welfare benefits or supplemental
security income.

§226.73 Changes in reduction amount.

The reduction amount is not changed
when a tier | benefit increases because
of a recomputation or a general
adjustment in annuity rates, such as a
cost-of-living increase. However, the
reduction amount may change for the
following reasons:

(a) A spouse or divorced spouse
becomes entitled to a tier | benefit after
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the effective date of the reduction. The
reduction amount is recomputed as if
the spouse or divorced spouse were
entitled to a tier | benefit on the date the
reduction first applied. The new
reduction amount applies beginning
with the date the spouse or divorced
spouse tier | benefit begins.

Example: An employee became entitled to
an annuity with a tier | component of $500
on May 1, 1991. He was also receiving a state
disability benefit of $300 a month based on
employment not covered under the Social
Security Act. On June 1, 1991, the
employee’s tier | increased to $520.70. On
October 1, 1991, the employee’s wife
becomes entitled to an annuity with a tier |
benefit of $260.00. The tier | amount ($250)
that would have been payable to the wife on
May 1, 1991 (assuming she had been eligible
for a benefit at that time) is used to determine
the reduction for other disability benefits
beginning October 1, 1991.

(b) The tier | benefit of a spouse or
divorced spouse annuity ends after the
effective date of the reduction. The new
reduction amount is computed using the
tier | rate to which the employee was
entitled when the reduction first
applied. The new reduction amount
applies beginning with the month after
the month in which the spouse or
divorced spouse tier | benefit ends.

(c) The average current earnings are
redetermined, as shown in §226.74.

(d) The amount of the other disability
benefit changes. The reduction amount
is recomputed to use the new benefit
rate beginning with the date on which
the new rate is payable. Any increases
in the tier | amounts which were
effective after the reduction first applied
are not included in computing the new
reduction amount.

Example: The employee’s tier | benefit is
$500 on May 1, 1991, when the annuity is
first reduced for other disability benefits. The
tier | increases to $520 effective June 1, 1991.
When the amount of the disability benefit
changes on October 1, 1991, $500, not $520,
is used as the employee tier | amount in
recomputing the reduction amount.

§226.74 Redetermination of reduction.

(a) General. The average current
earnings are redetermined in the second
year after the year the reduction for
other disability benefits was first
applied and every third year after that.
The redetermined amount is used only
if it results in a lower reduction amount.
The new reduction amount is effective
with January of the year after the
redetermination is made.

(b) Redetermined average current
earnings. The average current earnings
are redetermined by multiplying the
initial average current earnings amount
by—

(1) The average of the total wages
(including wages that exceed the
maximum used in computing social
security benefits) of all persons for
whom wages were reported to the
Secretary of the Treasury for the year
before the year of redetermination,
divided by the average of the total wages
reported to the Secretary of the Treasury
for 1977 or, if later, the year before the
year for which the reduction was first
computed. If the result is not a multiple
of $1, it is rounded to the next lower
multiple of $1; or

(2) If the reduction was first computed
before 1978, the average of all taxable
wages reported to the Secretary of
Health and Human Services for the first
quarter of 1977, divided by the average
of all taxable wages reported to the
Secretary of Health and Human Services
for the first quarter of the year before the
year for which the reduction was first
computed. If the result is not a multiple
of $1, it is rounded to the next lower
multiple of $1.

Subpart G—Recomputation To Include
Additional Railroad Service and
Compensation

§226.90 When recomputation applies.

An employee’s annuity may be
recomputed to include additional
railroad service and compensation and
social security wages which the
employee earns after the beginning date
of the employee annuity. The annuity is
recomputed only if the recomputation
increases the annuity rate by more than
$1 a month or results in a lump-sum
payment of more than $5. Before a
recomputed rate can be paid, the
employee must stop working in the
railroad industry. A recomputed tier |
component is payable beginning with
January 1 of the year after the year in
which the wages or compensation are
earned or (provided the employee is age
62 or disabled), in the case of railroad
compensation, in the year after the
employee stops working in the railroad
industry. A recomputed tier 1l
component is payable from the date the
annuity is reinstated after the employee
has ceased railroad work.

§226.91 How an employee annuity rate is
recomputed.

(a) Tier I. A recomputation is made if
any social security wages or railroad
compensation for a year in which the
employee returned to work are higher
than the earnings for a year included in
the previous computation of the tier |
PIA, as shown in part 225 of this
chapter. The higher earnings are used
instead of the lower earnings for the
earlier year to determine the average

monthly wage or average indexed
monthly earnings. Part 225 of this
chapter describes how a PIA is
recomputed.

(b) Tier Il. The additional service is
added to the years of service previously
used in computing the tier Il rate. The
additional compensation is used to
recompute the average monthly
compensation, if the compensation for a
month in which the employee returned
to railroad service is higher than the
compensation for a month used in the
previous computation of the average
monthly compensation. The higher
monthly compensation is used instead
of the lower compensation for a
previous month to determine the new
average monthly compensation as
shown in §226.62 of this part. The
increased years of service and average
monthly compensation are used in
computing a new tier Il rate, as shown
in §226.11 of this part.

Example: An employee receiving an
annuity which began on January 1, 1992,
returns to railroad service for 10 months in
1992 and 2 months in 1993. He stops work
on February 20, 1993. He has earnings of
$34,500.00 in 1992 and $5,200.00 in 1993.
His tier Il rate effective January 1, 1992, was
based on 26 years (312 months) of service
and an average monthly compensation of
$2,995 ($179,700+60). The additional 12
months of service increases the year of
service used in computing the tier Il rate to
27 (312 months + 12 months = 324 months
+ 12 = 27). The 1992 earnings of $34,500.00
are used instead of 1987 earnings of
$32,700.00. The 1993 earnings are not used
because they are lower than the earnings for
previous months used in computing the
average monthly compensation. The
additional $1,800.00 in earnings increases
the average monthly compensation to $3,025
($179,100 + $1,800.00 = $181,500.00+60).
The initial tier Il amount is increased from
$545.09 (26x$2,995%.007) to $571.73
(27x$3,025x%.007), effective with the date of
annuity reinstatement, March 1, 1993.

§226.92 Effect of recomputation on
spouse and divorced spouse annuity.

The annuity of a spouse or divorced
spouse is recomputed to use the
employee’s recomputed tier | PIA and
tier Il rate, if the recomputation results
in a lump-sum payment of more than $5
or an increase in the spouse or divorced
spouse annuity rate of more than $1 a
month. The spouse or divorced spouse
annuity rate is recomputed beginning
with the same date the employee’s
annuity rate is recomputed.

PART 232—SPOUSES’ ANNUITIES—
[REMOVED]

2. For the reasons set out in the
preamble, Part 232—Spouses’
Annuities, is removed.

Dated: April 28, 1995.
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By authority of the Board.
For the Board,

Beatrice Ezerski,

Secretary to the Board.

[FR Doc. 95-11142 Filed 5-4-95; 8:45 am]
BILLING CODE 7905-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 178

[Docket No. 94F-0440]

Indirect Food Additives: Adjuvants,
Production Aids, and Sanitizers

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of 2,2'-methylenebis(4-
methyl-6-tert-butylphenol)monoacrylate
as an antioxidant in acrylonitrile-
butadiene-styrene copolymers intended
for use in contact with food. This action
is in response to a petition filed by
Sumitomo Chemical America, Inc.

DATES: Effective May 5, 1995; written
objections and requests for a hearing by
June 5, 1995.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA-
305), Food and Drug Administration,
rm. 1-23, 12420 Parklawn Dr.,
Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT: Vir
D. Anand, Center for Food Safety and
Applied Nutrition (HFS-216), Food and
Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-418-3081.

SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
January 3, 1995 (60 FR 129), FDA
announced that a food additive petition
(FAP 5B4443) had been filed by
Sumitomo Chemical America, Inc., 345
Park Ave., New York, NY 10154. The
petition proposed to amend the food
additive regulations in § 178.2010
Antioxidants and/or stabilizers for
polymers (21 CFR 178.2010) to provide
for the safe use of 2,2'-methylenebis(4-
methyl-6-tert-butylphenol)monoacrylate
as an antioxidant in acrylonitrile-
butadiene-styrene copolymers
complying with § 177.1020 (21 CFR
177.1020) intended for use in contact
with food.

FDA has evaluated data in the
petition and other relevant material. The
agency concludes that the proposed
food additive use is safe, and that the

regulations in §178.2010 should be
amended as set forth below.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in 21 CFR
171.1(h), the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

Any person who will be adversely
affected by this regulation may at any
time on or before June 5, 1995, file with
the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document. Any objection received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 178

Food additives, Food packaging.
Therefore, under the Federal Food,
Drug, and Cosmetic Act and under

authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR part 178 is
amended as follows:

PART 178—INDIRECT FOOD
ADDITIVES: ADJUVANTS,
PRODUCTION AIDS, AND SANITIZERS

1. The authority citation for 21 CFR
part 178 continues to read as follows:
Authority: Secs. 201, 402, 409, 721 of the

Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321, 342, 348, 379%).

2. Section 178.2010 is amended in the
table in paragraph (b) for the entry ““2,2'-
methylenebis(4-methyl-6-tert-
butylphenol)monoacrylate” by adding a
new entry “‘4.”” under the heading
“Limitations” to read as follows:

§178.2010 Antioxidants and/or stabilizers
for polymers.

* * * * *
(b) * K Xx
Substances Limitations
* * * * *
2,2'-Methylenebis(4- For use only:

methyl-6-tert-

butylpheno-

l)monoacrylate

(CAS Reg. No.

61167-58-6).

* * * * *

4. At levels not to
exceed 0.5 percent
by weight of acrylo-
nitrile-butadiene-
styrene copolymers
that comply with
§177.1020 of this
chapter when used
in articles that con-
tact food only
under conditions of
use E, F, and G as
described in Table
2, 8176.170 (c) of
this chapter.

* *

Dated: April 24, 1995.
Fred R. Shank,

Director, Center for Food Safety and Applied
Nutrition.

[FR Doc. 95-11060 Filed 5-4-95; 8:45 am]
BILLING CODE 4160-01-F

NATIONAL LABOR RELATIONS
BOARD

29 CFR Part 100

Administrative Regulations

AGENCY: National Labor Relations Board
(NLRB).
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ACTION: Correction.

SUMMARY: On July 21, 1994, the National
Labor Relations Board amended its
administrative regulations (59 FR
31757) governing the standards of
conduct and financial disclosure
requirement of its employees of the
Agency. Most of those regulations had
been superseded by the Standards of
Ethical Conduct for Employees of the
Executive Branch issued by the Office of
Government (OGE). The NLRB
published the rule to repeal those
portions of the provisions that were
superseded by the executive branch-
wide standards and to update cross-
references in the current regulations that
continued to be applicable. The NLRB is
publishing this rule to correct
amendatory instructions 4. and 5. and
amendatory instruction 10. (59 FR
37158) of that amending rule.

EFFECTIVE DATE: The removal of
§100.106, the removal of § 100.201 of
Subpart B, and the redesignation of
§100.123 as the new § 100.201 of
Subpart B are effective July 21, 1994.

FOR MORE INFORMATION CONTACT:

Gloria Joseph, Director of
Administration, National Labor
Relations Board, Room 7109, 1099 14th
Street NW., Washington, DC 20570
0001. (202—273-3890).

List of Subjects in 29 CFR Part 100

Administrative Regulations,
Government employees, cooperation in
audits and investigations, employee
personal property loss claims, claims
under the Federal Tort Claims Act,
nondiscrimination on the basis of
handicap in NLRB programs.

PART 100—[CORRECTED]

§100.103 through 100.106

1. On page 37158, in the third
column, amendatory instructions 4. and
5. should read as follows:

4. and 5. Sections 100.103 through
100.106 are removed.

[Removed]

Subpart B—Cooperation in Audits and
Investigations

2. On page 37158, in the third
column, amendatory instruction 10.
should read as follows:

10. §100.201 of Subpart B is removed
and §100.123 is redesignated as the new
§100.201 of Supbart B and revised to
read as follows:

Dated: Washington, DC, May 1, 1995.

By direction of the Board.

National Labor Relations Board.
Joseph E. Moore,
Acting Executive Secretary.
[FR Doc. 95-11078 Filed 5-4-95; 8:45 am]
BILLING CODE 7545-01-M

POSTAL SERVICE
39 CFR Part 111

Special Bulk Third-Class Eligibility
Restrictions

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: This final rule implements
provisions of Public Laws 103-123 and
103-329 that further restrict the kinds of
advertisements and products that are
mailable at the special bulk third-class
rates by authorized organizations.

EFFECTIVE DATE: October 1, 1995.

FOR FURTHER INFORMATION CONTACT:
Ernest Collins, (202) 268-5316.

SUPPLEMENTARY INFORMATION: On
October 28, 1993, the President signed
into law Public Law 103-123, the
Treasury, Postal Service, and General
Government Appropriations Act for
1994. Title VII of the Act, the Revenue
Forgone Reform Act, amended 39 U.S.C.
3626 by adding provisions to subsection
(j) as well as new subsection (m) (1993
amendments). These sections add
further restrictions on the use of special
bulk third-class postage rates by
qualified organizations.

On September 30, 1994, the President
signed into law Public Law 103-329, the
Treasury, Postal Service, and General
Government Appropriations Act for
1995 (1994 amendment), amending
provisions of Public Law 103-123. The
amendment creates an exception to the
1993 amendments for advertisements
printed in materials that meet the
content requirements for periodical
publications as prescribed by the Postal
Service.

The Postal Service published in the
Federal Register (60 FR 12490-12492)
on March 7, 1995, a proposal to amend
the Domestic Mail Manual (DMM) to
implement certain provisions of Public
Laws 103-123 and 103-329. These
provisions made certain types of matter
ineligible to be mailed at the special
bulk third-class postage rates, which are
available for use by certain nonprofit
organizations, political committees, and
voting registration officials. The Postal
Service requested comments by April 6,
1995.

The 1993 amendments established
new content-based restrictions on
matter eligible for special bulk third-

class rates. In order for material that
advertises, promotes, offers, or, for a fee
or consideration, recommends,
describes, or announces the availability
of any product or service (other than
insurance, travel, or financial
instruments, which were the subject of
restrictions in previous legislation and
rulemaking) to qualify for mailing at the
special bulk third-class rates, the sale of
the product or the providing of the
service must be substantially related to
the exercise or performance by the
organization of one or more of the
purposes constituting the basis for the
organization’s authorization to mail at
such rates. The determination of
whether a product or service is
substantially related to an organization’s
purpose is to be made in accordance
with standards established under the
Internal Revenue Code. The
amendments also added restrictions on
the mailing of products at the special
bulk third-class rates.

The 1994 amendment provides that
advertisements mailed at the special
bulk third-class rates need not meet the
substantially related test if the material
of which the advertisement is a part
meets the content requirements for a
periodical publication, as specified by
the Postal Service. The 1994
amendment does not affect the
restrictions on the mailing of products
established in the 1993 amendments.

The only products mailable at the
special bulk third-class rates are low-
cost products as defined under the
Internal Revenue Code, items donated
or contributed to the qualified
organization, and periodical
publications of authorized
organizations. The Postal Service views
the new provisions as supplementary to,
rather than a change to or replacement
for, existing restrictions on special-rate
mailings. That is, mailings ineligible for
the special rates under existing rules
remain ineligible for these rates,
regardless of whether they violate the
new restrictions. Further, mailings that
violate the new restrictions would not
be eligible for the special rates,
regardless of whether they would be
eligible under existing rules.

As the Postal Service has pointed out
in prior rulemakings, it should be
recognized that the Postal Service has
limited discretion on what may be
mailed at the special rates. These
historically subsidized rates are based
on statutes that prescribe standards for
who may mail at the special rates and
what may be sent at those rates. The
Postal Service views its role as the
administrator of these laws.
Accordingly, its goal in this rulemaking



Federal Register / Vol.

60, No. 87 / Friday, May 5, 1995 /

Rules and Regulations 22271

is to promulgate rules implementing
Public Laws 103-123 and 103-329.

A final rule was published in the
Federal Register (59 FR 23158-23164)
on May 5, 1994, to implement
provisions of Public Law 103-123, with
an effective date of September 4, 1994.
That final rule was subsequently
indefinitely delayed by notice in the
Federal Register (59 FR 39967) on
August 5, 1994. This final rule adopted
in this notice carries forth most of the
same rules that were to have been
effective September 4, 1994, while
implementing the new exception for
advertisements provided by Public Law
103-329. The exception specifies that
advertisements in material that meets
the content requirements for a
periodical publication, as specified by
the Postal Service, need not be
substantially related to the purpose(s) of
the authorized organization to qualify
for mailing at the special bulk third-
class rates.

As explained below, the new rules
deny the use of special bulk third-class
rates for mailpieces that do not meet the
content requirements for a periodical
publication as prescribed by the Postal
Service and contain one or more
advertisements for products or services
that are not “‘substantially related” to a
purpose on which the organization’s
authorization to mail at the special bulk
third-class rates is based. This
prohibition applies regardless of the
inclusion of other advertisements that
do qualify for mailing at those rates.
Products and services advertised in
mailpieces that meet the content
requirements for a periodical
publication need not be substantially
related to a purpose of the authorized
organization to be mailable at the
special bulk third-class rates. These new
rules are in addition to, and are
designed to be compatible with, existing
prohibitions on the use of special bulk
third-class rates for improper
cooperative mailings and for certain
advertising of financial instruments,
insurance policies, and travel
arrangements. Restrictions on
advertisements for the last three types of
products or services are not subject to
the exceptions adopted in this
rulemaking.

Material that is not considered to be
advertising is not prohibited under
these restrictions. This material
includes certain acknowledgments and
“permissible references’ described in
current DMM E370.5.6 (which will be
renumbered as DMM E370.5.7). It also
includes public service announcements
that are not considered to be advertising
under postal standards. This policy is
set forth in DMM E211.11.2. The

determination of whether other material
comes within the restrictions in new
DMM E370.5.4(d) must be made on a
case-by-case basis. For example, the
Postal Service has received inquiries
concerning material containing prize
offers. If the reader is not required to
make a purchase in order to be eligible
for a prize, the material is not
considered to be an advertisement or
otherwise subject to DMM E370.5.4(d).
The Postal Service understands that
sweepstakes announcements usually
include such arrangements. When an
individual is eligible for a prize or
premium only if a purchase is made, the
matter would generally be considered
under the provisions of DMM
E370.5.4(d).

Evaluation of Comments Received

Written comments were received from
six associations and organizations. One
favorable comment recommended
adoption of the proposed rule in its
entirety. Three other comments
generally favored adoption of the
proposed rules, with specific objections
to only one subsection. Two comments
expressed broader concerns with the
proposal. After considering all six
comments, the Postal Service has
determined to adopt the rule as
proposed except for minor changes
described below.

Although two comments did not
object to the four general content
requirements for a periodical
publication in proposed DMM E370.5.8
(i.e., title, printed sheets, identification
statement, and nonadvertising content)
or to the remainder of the proposed
rules, they opposed the requirement for
a frequency statement in the
identification statement. The comments
stated that this additional rule creates a
frequency requirement whereas the
restrictions adopted by Congress call for
eligibility to be based on the content
requirements for periodical
publications, not periodicity or other
requirements. The comments pointed
out that it is important to recognize the
financial and staffing resource
constraints under which many nonprofit
organizations operate. They stated that
it is not uncommon for an organization’s
mailing to be prepared, printed, and
presented to the Postal Service for
delivery after a volunteer has found the
time to write the material, or after the
next grant or donation has been received
to fund its production, or both. As an
alternative to eliminating the
requirement for a frequency statement
in the third-class publication’s
identification statement, one of the
comments suggested that mailers be

allowed to state the frequency as
“irregular.”

The Postal Service agrees with the
statements of these two comments that
the exception created in the 1994
legislation does not establish a
frequency requirement for matter
meeting the content requirements for a
periodical publication. The Postal
Service proposal is based on the need to
implement a statute that requires a
listing of the content requirements for
periodicals. Identification statements
are required to be printed in second-
class periodicals, and frequency
statements are in the identification
statements. However, unlike second-
class publications, publications eligible
for mailing at the special bulk third-
class rates are not required to be issued
according to a regular frequency or to
have a minimum number of issues
produced each year. The rule simply
requires mailers to provide a description
of the publication frequency in the
identification statement. If the term
“irregular,” or a similar term, best
describes the intended frequency, then
that description satisfies DMM E370.5.8.
As a further note, if the frequency
changes, the new frequency should be
included in the identification statement
when the publication is again
published; no separate notice need be
provided to the Postal Service. Further,
the Postal Service will not monitor the
publication to ensure that the stated
frequency is met and will not impose
sanctions if it is not followed, as might
occur if a frequency requirement were
imposed. Accordingly, in view of the
comments received, the Postal Service
has added ““irregularly’ as an example
of a statement of frequency in DMM
5.8¢c(3). It has also changed the
requirement in that subsection from
““Statement of frequency showing how
many issues are to be published each
year and at what regular intervals (daily;
weekly; monthly except June; four times
a year in June, August, September, and
December; annually; etc.)” to
““Statement of frequency showing when
issues are to be published (daily;
weekly; monthly; monthly except June;
four times a year in June, August,
September, and December; annually;
irregularly, etc.)” to eliminate confusion
as to what constitutes an acceptable
statement of frequency.

Two comments reminded the Postal
Service of its commitment to publish
and distribute a detailed handbook to be
made available to interested mailers,
and these comments asked that this
handbook include explanations
concerning specific types of mailings,
particularly if such explanations could
not be added directly to the DMM. As
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previously announced, the Postal
Service plans to publish a handbook
that will contain information regarding
special bulk third-class mailings. The
handbook will combine current
Publications 417 and 417-A and will
contain information regarding
application procedures, qualifying
organizations, mailing at other post
offices, and cooperative mailings, as
well as material concerning the new
content-based restrictions
(advertisements, products, premiums,
sweepstakes, etc.). Although the
handbook will contain helpful
information to assist authorized
organizations to determine whether
their materials qualify for mailing at the
special bulk third-class rates, the
Domestic Mail Manual will contain the
rules governing the kinds of materials
that qualify for mailing at these rates.
The handbook will provide information
and examples that will be helpful in
applying the rules in the Domestic Mail
Manual. Plans are to distribute the
handbook as far in advance as possible
of the effective date of this final rule. A
notice will be published in the Postal
Bulletin when the handbook is available
for distribution.

One comment stated that requester
publications should be allowed to
qualify for special second-class rates.
The comment also suggested that the
Postal Service explore with interested
parties the adoption of rules to
accomplish this goal. This comment is
beyond the scope of this rulemaking.

One comment stated that the
proposed rule neither distinguishes
between premiums and products nor
between advertising and solicitations for
donations. This comment argues that
solicitations by nonprofit organizations
that seek donations and offer premiums
to contributors should not be considered
advertising. The provision questioned
by the comment was among the
provisions originally adopted on May 5,
1994, and is carried forward in the rules
adopted with this final rule. The Postal
Service specifically addressed the issue
raised by this comment, which concerns
“back-end premiums” in that earlier
rulemaking, 59 FR 23162, and the Postal
Service continues to believe that the
conclusions reached at that time are
sound. The definition for advertising as
set forth in DMM E211.11.0 states that
the term includes all material for the
publication of which a valuable
consideration is paid, accepted, or
promised that calls attention to
something to get people to buy it, sell
it, seek it, or support it. The Postal
Service, therefore, believes that a
mailpiece containing information
promising to furnish a product or

premium in return for making a
donation is an advertisement for the
product or premium. Consequently, the
advertisement must comply with one of
the applicable exceptions in order to be
eligible for the special rates, i.e., be
substantially related to the purposes of
the authorized organization (which
includes advertisements for items
received by the authorized organization
as a donation or gift), or be in material
that meets the content requirements for
a periodical publication. The Postal
Service further notes that the question
of whether the back-end premium itself
may be mailable at the special rates is
subject to a different set of rules: the
product restrictions set forth in DMM
E370.5.10. Additionally, it should not
be forgotten that the new restrictions on
advertising affect only material
considered to be advertisements.
Accordingly, a mailpiece of an
authorized organization that contains
only a donation solicitation for that
organization will not be considered an
advertisement subject to the new
restrictions.

The same comment noted its
agreement with statements in the
Supplementary Information portion of
the proposed rules concerning treatment
of sweepstakes and public service
announcements (PSASs), and urged that
these be incorporated into the rules.
Postal policy concerning PSAs is
contained in DMM E211.11.0 (see 60 FR
10021, 10029, February 23, 1995). The
treatment of sweepstakes mailings is an
application of the general rules
published in this notice. These are
necessarily “regulations of a general
character,” United States Postal Service
v. Council of Greenburgh Civic
Associations, 453 U.S. 114, 133 (1981).
It is impractical for the Postal Service to
anticipate and address specific
examples of mailings in these rules.
Nevertheless, detailed information
about products, premiums, donation
solicitations, and advertisements will be
addressed in the upcoming handbook to
assist customers in determining whether
these materials are mailable at the
special bulk third-class rates.

One comment stated that the
proposed rules “‘create a pseudo-
periodical publication category in third-
class.” It stated that periodical
publications are defined in DMM E200;
that clear and precise content
requirements are listed in DMM
E212.1.3,E212.3.1, and E212.4.1; that
Congress intended that the provisions of
DMM E212.1.3a, 1.3c, and 1.3d serve as
the content restrictions affecting special
bulk third-class mail containing space
advertising; and that the law does not

require that a special bulk third-class
mailpiece be a periodical publication.

The Postal Service believes that it is
in agreement with the comment on two
essential points: (1) That the statutory
exception is not limited to periodicals,
but to materials that meet the content
requirements for periodicals; and (2)
that the test for the Postal Service is to
adopt regulations to implement the
statutory language established by
Congress. If the statute requires the
creation of a “pseudo-periodical”
category, that matter is beyond the
authority of the Postal Service, whose
role is limited to the implementation of
the statute. Although the comment
stated a belief that DMM E212.2.3,
E212.3.1, and E212.4.1 create content
requirements, it did not urge that they
be included in the final rule. Instead,
the comment indicated a belief that
Congress intended DMM E212.1.3a,
1.3c, and 1.3d to serve as the
restrictions, although it did not cite any
direct evidence of such congressional
intent. These rules establish advertising
restrictions only for second-class
eligibility purposes. The proposed rule
contains an advertising restriction in
DMM E370.5.8d. The proposed rule also
establishes other criteria such as the
need for a title, printed sheets, and an
identification statement. Because these
are all items that must be contained in
the mailpiece, the Postal Service
believes, contrary to the assertions of
this comment, that these criteria are
fairly described as content requirements
for periodical publications. The Postal
Service believes that proposed DMM
E370.5.8 contained reasonable, objective
criteria to implement a statute requiring
a listing of the content requirements for
periodicals and, therefore, adopts the
proposed rule.

One comment stated that the
proposed rule would allow
organizations to use special bulk third-
class postal rates to compete unfairly
with for-profit organizations. This
comment generally appears to be
opposed to the use of special bulk third-
class rates for advertising matter and
asserts that authorized organizations’
mailings should be restricted to
nonadvertising and non-income-
generating endeavors. The comment
also urged, apparently as an alternative
position, that the rules be reviewed to
create stricter limits against the mailing
of advertisements at the special rates.

The comment that authorized
organizations should be restricted to
nonadvertising and non-income-
generating endeavors goes beyond the
scope of the statutes and the authority
of the Postal Service. The kinds of
organizations that may mail at the
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special bulk third-class rates and what
they may mail at those rates are
established by statute. Although these
laws set forth restrictions against the
entry of advertisements at the special
rates, they also provide exceptions to
the restrictions. The Postal Service is
not permitted to change provisions of
the statutes by rulemaking as urged by
the comment. The same comment also
asked that the rules be revised to limit
advertisements mailed at the special
bulk third-class rates to those
advertisements that are substantially
related to the exercise or performance
by the organization of one or more of the
purposes constituting the basis for the
organization’s authorization to mail at
such rates, which it describes as the
“current rule.” In fact, this provision
was part of the final rule published on
May 4, 1994, to implement the 1993
amendments. As described above, this
provision was subsequently indefinitely
delayed, but it is adopted as part of this
final rule. The comment essentially
requested the Postal Service to ignore
the additional exception created in the
1994 amendments. This would be
beyond the authority of the Postal
Service for reasons explained above.
The same comment also argued that the
proposed rule creates an overly broad
definition of periodical publication in
DMM E370.5.8; the comment would
limit the new exception to “legitimate
nonprofit publications’” and change
proposed DMM E370.5.8d to require the
publication to contain at least 75%
nonadvertising matter. The exception in
the 1994 amendments is not limited to
“periodicals”; it refers to material
meeting the content requirement for
periodical publications. Moreover, the
proposed 75% threshold is inconsistent
with existing content requirements.

In addition to the changes to the
proposed rule described above, the
following additional minor changes
have been made in the final rule. The
phrase “‘qualified organization,” which
describes organizations authorized to
mail at the special bulk third-class rates,
has been changed to ““‘an authorized
organization” in DMM 5.6¢ and 5.6d.
DMM 5.6b(3) has been revised to clarify
that the exception in the 1994
amendment applies to material that
meets the content requirements for
periodicals rather than solely to
“publications.” Finally, the requirement
for inclusion of a USPS number in DMM
5.8¢(6) has been eliminated since such
a number would ordinarily appear only
in matter entered as second-class mail.

List of Subjects in 39 CFR Part 111
Postal Service.

For the reasons discussed above, the
Postal Service hereby adopts the
following amendments to the Domestic
Mail Manual, which is incorporated by
reference in the Code of Federal
Regulations (see 39 CFR part 111).

PART 111—[AMENDED]

1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,
401, 403, 404, 3001-3011, 3201-3219, 3403
3406, 3621, 3626, 5001.

2. In the Domestic Mail Manual,
renumber sections E370.5.6, 5.7, 5.8,
and 5.9 as E370.5.7, 5.9, 5.12, and 5.11,
respectively; add new E370.5.4(d), 5.6,
5.8, and 5.10 as follows:

E—Eligibility

* * * * *

E370 Special (Nonprofit) Bulk Rates

* * * * *

5.0 ELIGIBLE AND INELIGIBLE
MATTER

* * * * *

5.4 Prohibitions

Special bulk third-class rates may not
be used for the entry of material that
advertises, promotes, offers, or, for a fee
or consideration, recommends,
describes, or announces the availability
of:

* * * * *

[Add new 5.4d as follows:]

d. Any other product or service unless
one of the following exceptions is met:

(1) The sale of the product or the
providing of such service is
substantially related to the exercise or
performance by the organization of one
or more of the purposes used by the
organization to qualify for mailing at the
special bulk third-class rates. The
criteria in 5.6 are used to determine
whether an advertisement, promotion,
or offer for a product or service is for a
substantially related product or service
and, therefore, mailable at the special
bulk third-class rates.

(2) The product or service is
advertised in third-class material
meeting the prescribed content
requirements for a periodical
publication. The criteria in 5.8 are used
to determine whether the third-class
material meets the content requirements
for a periodical publication.

[Change title of 5.5 as follows:]
5.5 Definitions, Insurance

* * * * *

[Add new 5.6, renumber existing 5.6 as
5.7, and renumber existing 5.7 as 5.9.]

5.6 Definitions, Substantially Related
Advertising, Products

For the standards in 5.4d:

a. To be substantially related, the sale
of the product or the providing of the
service must contribute importantly to
the accomplishment of one or more of
the qualifying purposes of the
organization. This means that the sale of
the product or providing of the service
must be directly related to
accomplishing one or more of the
purposes on which the organization’s
authorization to mail at the special bulk
third-class rates is based. The sale of the
product or providing of the service must
have a causal relationship to the
achievement of the exempt purposes
(other than through the production of
income) of the authorized organization.
(The fact that income is produced from
selling an advertised product or
providing a service does not make such
action a substantially related activity,
even if the income will be used to
accomplish the purpose or purposes of
the authorized organization.)

b. Standards established by the
Internal Revenue Service (IRS) and the
courts with respect to 26 U.S.C. 513(a)
and (c) of the Internal Revenue Code are
used to determine whether the sale or
providing of an advertised product or
service, whether sold or offered by the
organization or by another party, is
substantially related to the qualifying
purposes of an organization.
(Advertisements in third-class material
that meets the content requirements for
a periodical publication need not meet
the substantially related standard to be
mailable at the special bulk third-class
rates. See 5.4(d)(2) and 5.8.)

(1) If the advertising material is for a
product or service that is not
substantially related, it is not mailable
at the special bulk third-class rates.

(2) If an organization pays unrelated
business income tax on the profits from
the sale of a product or the providing of
a service, that activity is by IRS
definition not substantially related. The
fact that an organization does not pay
such tax, however, does not establish
that the activity is substantially related
because other criteria may exempt the
organization from payment. Thus, the
inclusion of an advertisement for a
product or service in a mailpiece may
disqualify the piece for special bulk
third-class rates, even if the mailer does
not pay unrelated business income tax
on its sale.

(3) Third-party paid advertisements
may be included in material mailed at
the special bulk third-class rates if the
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products or services advertised are
substantially related to one or more of
the purposes for which the organization
is authorized to mail at special bulk
third-class rates. However, if the
material contains one or more
advertisements that are not substantially
related, the material is not eligible for
the special rates, unless it is part of
material that meets the content
requirements described in 5.8 and is not
disqualified from using the special bulk
third-class rates under another
provision.

c. Announcements of activities, e.g.,
bake sale, car wash, charity auction,
oratorical contest, are considered
substantially related if substantially all
the work is conducted by the members
or supporters of an authorized
organization without compensation.

d. Advertisements for products and
services, including products and
services offered as prizes or premiums,
are considered substantially related if
the products and services are received
by an authorized organization as gifts or
contributions.

e. An advertisement, promotion, offer,
or subscription order form for a
periodical publication meeting the
eligibility criteria in E211 and published
by one of the types of nonprofit
organizations listed in 2.0 is mailable at
the special bulk third-class rates.

[Renumber existing 5.8 as 5.12,
renumber existing 5.9 as 5.11, and add
new 5.8 as follows:]

5.8 Periodical Publication Content
Requirements

Advertisements for products and
services in materials that meet the
content requirements for a periodical
publication are mailable at the special
bulk third-class rates. The material
mailed must meet the following
requirements:

a. Have a title. The title must be
printed on the front cover page in a style
and size of type that make it clearly
distinguishable from other information
on the front cover page.

b. Be formed of printed sheets. (It may
not be reproduced by stencil,
mimeograph, or hectograph processes.
Reproduction by any other process is
permitted.) Any style of type may be
used.

c. Contain an identification statement
on one of the first five pages of the
publication that includes the following
elements:

(1) Title.

(2) Issue date. The date may be
omitted if it is on the front cover or
cover page.

(3) Statement of frequency showing
when issues are to be published (daily;

weekly; monthly; monthly except June;
four times a year in June, August,
September, and December; annually;
irregularly, etc.).

(4) Name and address of the
authorized organization, including
street number, street name, and ZIP+4
or 5-digit ZIP Code. The street number
and street name are optional if there is
no letter carrier service.

(5) Issue number. Every issue of each
publication is numbered consecutively
in a series that may not be broken by
assigning numbers to issues omitted.
The issue number may be printed on the
front or cover page instead of in the
identification statement.

(6) International Standard Serial
Number (ISSN), if applicable.

(7) Subscription price, if applicable.

d. Consist of at least 25%
nonadvertising matter in each issue.
Advertising is defined in E211.11.0.

* * * * *

[Renumber current 5.8 and 5.9 as 5.12
and 5.11, respectively; add new 5.10 as
follows:]

5.10 Products Mailable at Special
Bulk Third-Class Rates

The following products are mailable
at special bulk third-class rates:

a. Low-cost items within the meaning
of 26 U.S.C. 513(h)(2), Internal Revenue
Code. At the beginning of each calendar
year, the value of low-cost items is
adjusted for cost of living. The standard
established on January 1, 1995,
provided that low-cost items have a cost
of not more than $6.56. The cost is the
cost to the authorized organization that
mails the item or on whose behalf the
item is mailed.

b. Items donated or contributed to the
qualified organization. Such items do
not have to meet the definition of a low-
cost item as described in 5.10a.

c. A periodical publication (as defined
in E211) of a nonprofit organization
unless it is ineligible under E370.5.0 to
be mailed at the special bulk third-class
rates.

* * * * *

A transmittal letter making these
changes in the pages of the Domestic
Mail Manual will be published and will
be transmitted to subscribers
automatically. Notice of issuance will be
published in the Federal Register as
provided by 39 CFR 111.3.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 95-11152 Filed 5-4-95; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MO-17-1-6023A; FRL-5197-7]
Approval and Promulgation of

Implementation Plans; State of
Missouri

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: This document takes final
action to approve the State
Implementation Plan (SIP) submitted by
the state of Missouri for the purpose of
bringing about the attainment of the
National Ambient Air Quality Standard
(NAAQS) for lead. The SIP was
submitted by the state to satisfy certain
Federal requirements for an approvable
nonattainment area lead SIP for the Doe
Run primary lead smelter in
Herculaneum, Missouri (Doe Run-
Herculaneum).

DATES: This action will be effective July
5, 1995 unless by June 5, 1995 adverse
or critical comments are received.

ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the: Environmental
Protection Agency, Air Branch, 726
Minnesota Avenue, Kansas City, Kansas
66101; and EPA Air & Radiation Docket
and Information Center, 401 M Street,
SW., Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT: Lisa
V. Haugen at (913) 551-7877.

SUPPLEMENTARY INFORMATION:
I. Background

OnJune 3, 1986, EPA issued a call for
a revision to the Missouri SIP in
response to violations of the NAAQS for
lead near the Doe Run primary lead
smelter in Herculaneum, Missouri. The
state submitted an SIP revision on
September 6, 1990, with additional
materials submitted on May 8, 1991.
After the state submitted the SIP, but
before EPA acted on the state’s
submission, EPA promulgated a
nonattainment designation for the area
in the vicinity of Doe Run-Herculaneum
under section 107(d) of the Clean Air
Act (CAA), as amended. The
designation was published on
November 6, 1991 (56 FR 56694), and
became effective on January 6, 1992.

As a result of EPA’s promulgation of
the nonattainment designation, the Part
D requirements of the CAA became
applicable to the Missouri SIP revision
for Doe Run-Herculaneum. EPA granted
limited approval for Missouri’s 1990 SIP
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revision on March 6, 1992 (57 FR 8076).
EPA explained that the basis for the
limited approval was that the state
would be required to submit a
supplemental SIP revision meeting the
applicable Part D requirements.

OnJuly 2, 1993, the state of Missouri
submitted an SIP revision addressing
the applicable Part D requirements of
the CAA. The revision provided for
additional control measures in response
to unanticipated emissions associated
with the control measures implemented
under the 1990 SIP revision. These
emissions resulted in violations of the
lead NAAQS after the 1990 SIP revision
attainment date of February 1, 1993. The
July 1993 SIP revision was adopted by
the Missouri Air Conservation
Commission (MACC), after proper
notice and public hearing, on June 29,
1993.

In a letter dated September 30, 1993,
EPA informed the state that the
proposed amendment to Missouri rule
10 CSR 10-6.120 lacked sufficient
emission limits to ensure attainment of
the standard. On October 7, 1993, EPA
notified the state that the SIP revision
did not contain contingency measures
which adequately addressed the
requirements of section 172(c)(9).
Missouri and Doe Run agreed to the
required changes at meetings held
October 18 and 19, 1993. The changes
to the SIP were adopted by the MACC
at a public hearing held on March 31,
1994. Final changes to Missouri rule 10
CSR 10-6.120 were adopted by the
MACC, after proper notice and public
hearing, on April 28, 1994, and became
effective on August 28, 1994.

The state submitted supplemental
material to EPA on June 30, 1994. Upon
review, it was noted that the Consent
Order signed by the MACC on March
31, 1994, did not contain
implementation language for
contingency measures. EPA had
informed the state of the need for such
language in a letter dated February 23,
1994. The implementation language had
been included in a prior order adopted
by the MACC in June 1993, and had
been available for public review. The
language was inadvertently omitted
from the final order signed by the
MACC in March 1994. A new Consent
Order, which included the missing
language, was signed by the MACC on
September 29, 1994, and submitted to
EPA on November 23, 1994.

The July 2, 1993, SIP, as revised and
adopted in March 1994, and the revised
September 29, 1994, Consent Order,
satisfy the Part D requirements of the
CAA. The revised plan also contains a
control strategy to address the violations
of the NAAQS which occurred upon

implementation of the control measures
in the 1990 SIP revision. Dispersion
modeling indicates that the subsequent
control measures will result in
attainment of the NAAQS for lead. The
new attainment date for the 1993 SIP
revision is June 30, 1995. In addition,
the submittal includes an amendment to
Missouri rule 10 CSR 10-6.120 that
revises all point source emission limits
to a Ibs./24-hour basis, and establishes
enforceable criteria for determining
compliance.

Il. Criteria for Approval

This SIP revision was reviewed using
the criteria established by the CAA. The
requirements for all SIPs are contained
in section 110(a)(2) of the CAA. Section
172(c) of the CAA specifies the
provisions applicable to areas
designated as nonattainment for any of
the NAAQS. Further guidance and
criteria are set forth in the “State
Implementation Plans for Lead
Nonattainment Areas; Addendum to the
General Preamble for the
Implementation of Title | of the Clean
Air Act Amendments of 1990 (58 FR
67748).

I11. Review of State Submittal
A. Control Strategy

In the 1993 SIP revision, the state
generally used the emission inventory
which was used in the 1990 SIP
revision. However, it was necessary to
reanalyze the facility because previously
unanticipated emission points had been
discovered and several existing
emission sources had been relocated.
Air dispersion modeling was used to
determine that the additional controls
were sufficient to attain the lead
NAAQS.

The SIP contains the June 24, 1993,
Consent Order, and a subsequent
amendment to the Consent Order, dated
March 1994, which were entered into by
the Missouri Department of Natural
Resources (MDNR) and the Doe Run
Company. Both of these documents set
forth the administrative requirements
for the implementation of the control
measures. The submittal also includes
Missouri rule 10 CSR 10-6.120, which
establishes enforceable emission limits
and work practice requirements. The
reader is referred to the EPA-prepared
technical support document for a more
complete discussion of the specific
control measures to be implemented in
the Consent Orders.

B. Attainment Demonstration

Section 192(a) of the CAA requires
that SIPs must provide for attainment of
the lead NAAQS as expeditiously as

practicable but not later than five years
from the date of an area’s nonattainment
designation. The lead nonattainment
designation for the Herculaneum area
was effective on January 6, 1992;
therefore, the latest attainment date
permissible by statute would be January
6, 1997. The Doe Run lead SIP
demonstrates attainmen