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Presidential Documents

Title 3—

The President

[FR Doc. 95-8922
Filed 4-6-95; 3:17 pm]
Billing code 3195-01-P

Proclamation 6782 of April 6, 1995

National Former Prisoner of War Recognition Day, 1995

By the President of the United States of America

A Proclamation

In the centuries since our Nation was founded, our citizens have been
called on time and again to defend the blessings of American democracy.
Although the enemies of freedom have often risen from distant shores,
the valiant men and women who wear our Nation’s uniform have made
freedom’s fight their own. From Europe to the Pacific, Korea to the Persian
Gulf, these Americans and their families have suffered through the darkest
hours of humanity so that the cause of human dignity might endure.

It is in gratitude that we pause each year to recall the courage and to
honor the service of the sons and daughters of America who have been
held as prisoners of war. Few words can express the depth of their sacrifice
or the worthiness of their mission. Often subjected to extreme brutality
in violation of international codes and customs governing their treatment,
many of our people have come home with disabling wounds and injuries.
Too many of our people have not come home at all.

Today, the lives of these extraordinary Americans and the stories of their
indomitable spirits are at the core of our national character. The citizens
of the United States will always remember the proud individuals who traded
their liberty to preserve our own. We will build on the triumphs of democracy
that they have helped to ensure. And in speaking of their bravery, we
will tell our children and grandchildren that though bodies may be impris-
oned, hearts can remain ever free.

NOW, THEREFORE, I, WILLIAM J. CLINTON, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and laws of the United States, do hereby proclaim April 9, 1995, as ““National
Former Prisoner of War Recognition Day.” | urge State and local officials,
private organizations, and U.S. citizens everywhere to join in honoring the
members of the United States Armed Forces who have been held as prisoners
of war. | call upon all Americans to observe this day with appropriate
ceremonies and activities.

IN WITNESS WHEREOF, | have hereunto set my hand this sixth day of
April, in the year of our Lord nineteen hundred and ninety-five, and of
the Independence of the United States of America the two hundred and

nineteenth.
- X %—Q&I\
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 927
[Docket No. FV94-927-1FR; Amendment]
Increase in Expenses for the 1994-95

Fiscal Year; Winter Pears Grown in
Oregon, Washington, and California

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule; amendment.

SUMMARY: The Department of
Agriculture (Department) is amending
the final rule that authorized expenses
and established an assessement rate for
the Winter Pear Control Committee
(Committee) under Marketing Order No.
927 for the 199495 fiscal year. This
final rule authorizes an increased level
of expenses for the 1994-95 fiscal year.
Authorization of this budget enables the
Committee to incur expenses that are
reasonable and necessary to administer
the program. Funds to administer the
program are derived from assessments
on handlers.

EFFECTIVE DATE: July 1, 1994, through
June 30, 1995.

FOR FURTHER INFORMATION CONTACT:
Britthany E. Beadle, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2523-S, Washington,
DC 20090-6456, telephone:(202) 720-
5127; or Teresa L. Hutchinson,
Northwest Marketing Field Office, Fruit
and Vegetable Division, AMS, Green-
Wyatt Federal Building, room 369,
Portland, Oregon, telephone: (503) 326—
2724,

SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing
Agreement and Order No. 927 (7 CFR
part 927) regulating the handling of
winter pears grown in Oregon,
Washington, and California. The
agreement and order are effective under

the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601—
674), hereinafter referred to as the Act.

The Department is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. Under the marketing
order provisions now in effect, winter
pears grown in Oregon, Washington,
and California are subject to
assessments. It is intended that the
assessment rate will be applicable to all
assessable pears handled during the
199495 fiscal year, which began July 1,
1994, and ends June 30, 1995. This final
rule will not preempt any state or local
laws, regulations, or policies, unless
they present an irreconcilable conflict
with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and requesting a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction in
equity to review the Secretary’s ruling
on the petition, provided a bill in equity
is filed not later than 20 days after date
of the entry of the ruling.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 90 handlers
of winter pears regulated under the
marketing order each season and
approximately 1,850 winter pear
producers in Oregon, Washington, and
California. Small agricultural producers
have been defined by the Small
Business Administration (13 CFR
121.601) as those having annual receipts
of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. The majority of these
handlers and producers may be
classified as small entities.

The Oregon, Washington, and
California winter pear marketing order,
administered by the Department,
requires that the assessment rate for a
particular fiscal year apply to all
assessable winter pears handled from
the beginning of such year. Annual
budgets of expenses are prepared by the
Committee, the agency responsible for
local administration of this marketing
order, and submitted to the Department
for approval. The members of the
Committee are handlers and producers
of Oregon, Washington, and California
winter pears. They are familiar with the
Committee’s needs and with the costs
for goods, services, and personnel in
their local area, and are thus in a
position to formulate appropriate
budgets. The Committee’s budget is
formulated and discussed in public
meetings. Thus, all directly affected
persons have an opportunity to
participate and provide input.

The assessment rate recommended by
the Committee is derived by dividing
the anticipated expenses by expected
shipments of pears. Because this rate is
applied to actual shipments, it must be
established at a rate which will provide
sufficient income to pay the
Committee’s expected expenses.

The Committee met on June 3, 1994,
and unanimously recommended total
expenses of $6,835,926 for the 1994-95
fiscal year. In comparison, the 1993-94
fiscal year expense amount was
$6,933,615, which is $97,689 more than
the amount recommended for the 1994—
95 fiscal year.

The Committee also unanimously
recommended an assessment rate of
$0.43 per standard box, or equivalent for
winter pears. The Committee did not
recommend a supplemental assessment
rate for Anjou variety pears this fiscal
year. In comparison, the 1993-94 winter
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pear assessment rate was $0.45 per
standard box, or equivalent and $0.04
for the supplemental assessment rate on
Anjou variety pears. This represents a
$0.02 decrease in the assessment rate
recommended for this fiscal year.

This rate, when applied to anticipated
winter pear shipments of 13,817,000
boxes or equivalent, will yield a total of
$5,941,310 in assessment income.
Assessment income, along with
$401,324 from other income sources,
and $493,292 from the Committee’s
authorized reserve, will be adequate to
cover budgeted expenses. The $493,292
withdrawal of funds from the
Committee’s authorized reserve will
result in no reserve remaining at the end
of the 1994-95 fiscal period.

Major expense categories for the
1994-95 fiscal year include $5,572,500
for advertising, $276,340 for SOPP data
research, $276,340 for winter pear
improvement, $142,310 for salaries and
benefits, and $612,442 for unshared
contingency.

The expenses and assessment rate
were authorized in the finalization of
the interim final rule issued on
November 1, 1994, and published in the
Federal Register [59 FR 55333,
November 7, 1994]. The interim final
rule provided a 30-day comment period
for interested persons. No comments
were received.

The Committee conducted a mail vote
during January 1995, and unanimously
recommended to increase 1994-95
expenses from $6,835,926 to $7,460,160,
an increase of $624,234 from the
previously authorized amount. The
increase is necessary because the winter
pear crop, which was previously
estimated at 13,817,000 boxes or
equivalent, is now estimated at
15,500,000 boxes.

This under-estimation of over one
million boxes, caused the Committee to
calculate less assessment income. The
Committee is increasing funds for
promotion and advertisement for what
has become the largest crop of winter
pears in the industry’s history.

With the approved assessment rate of
$0.43, when applied to winter pear
shipments of 15,500,000 boxes or
equivalent, will yield a total of
$6,665,000 in assessment income.
Assessment income, along with
$368,086 from other income sources,
and $427,074 from the Committee’s
authorized reserve, will be adequate to
cover budgeted expenses.

Major expense categories for the
1994-95 fiscal year are to be revised as
follows; $5,812,500 for advertising,
$538,322 for unshared contingency,
$310,000 for SOPP data research, and

$310,000 for winter pear improvement
($5,572,500, $612,442, $276,340, and
$276,340, respectively, are the amounts
from the previously approved budget).

This action will not impose additional
costs on handlers. Therefore, the
Administrator of the AMS has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

After consideration of all relevant
matter presented, including the
information and recommendations
submitted by the Committee and other
available information, it is hereby found
that this rule as hereinafter set forth will
tend to effectuate the declared policy of
the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect or to engage in
further public procedure and that good
cause exists for not postponing the
effective date of this action until 30 days
after publication in the Federal Register
because: (1) The fiscal year for the
Committee began July 1, 1994, and the
Committee needs to have approval to
pay its expenses which are incurred on
a continuous basis; (2) handlers are
aware of this action which was
unanimously recommended by the
Committee by mail vote; and (3) no
increase in the assessment rate is being
recommended so no additional funds
will need to be collected from handlers.

List of Subjects in 7 CFR Part 927

Marketing agreements and orders,
Pears, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 927 is amended as
follows:

PART 927—WINTER PEARS GROWN
IN OREGON, WASHINGTON, AND
CALIFORNIA

1. The authority citation for 7 CFR
part 927 continues to read as follows:
Authority: 7 U.S.C. 601-674.

Note: This section will not appear in the
annual Code of Federal Regulations.

§927.234 [Amended]

2.8927.234 is amended by removing
“$6,835,926" and adding in its place
“$7,460,160".

Dated: March 31, 1995.

Sharon Bomer Lauritsen,

Deputy Director, Fruit and Vegetable Division.
[FR Doc. 95-8424 Filed 4-7-95; 8:45 am]
BILLING CODE 3410-02-P

Commodity Credit Corporation

7 CFR Parts 1413 and 1427

RIN 0560-AD42

1995 Extra Long Staple Cotton
Program

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Final rule.

SUMMARY: On November 7, 1994, the
Commodity Credit Corporation (CCC)
issued a proposed rule (58 FR 55378)
with respect to the 1995 Production
Adjustment Program for Extra Long
Staple (ELS) Cotton, which is conducted
by the CCC in accordance with the
Agricultural Act of 1949, as amended
(1949 Act). The 1995 ELS Cotton
Acreage Reduction Program (ARP)
percentage has been determined to be 10
percent. This final rule amends the
regulations to set forth the ARP
percentage, the established (target)
price, and the price support rate. No
paid land diversion (PLD) program will
be implemented for the 1995 crop of
ELS cotton.

EFFECTIVE DATE: April 10, 1995.

FOR FURTHER INFORMATION CONTACT:
Kathryn A. Broussard, Consolidated
Farm Service Agency, United States
Department of Agriculture, room 3758—
S, P.O. Box 2415, Washington, DC
20013-2415 or call 202-720-9222.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This rule has been determined to be
significant and was reviewed by the
Office of Management and Budget
(OMB) under Executive Order 12866.

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this final rule since the
CCC is not required by 5 U.S.C. 553 or
any other provision of law to publish a
notice of final rulemaking with respect
to the subject matter of these
determinations.

Environmental Evaluation

It has been determined by an
environmental evaluation that this
action will not have a significant impact
on the quality of the human
environment. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.
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Federal Assistance Program

The title and number of the Federal
Assistance Program, as found in the
catalog of Federal Domestic Assistance,
to which this rule applies are: Cotton
Production Stabilization—10.052.

Executive Order 12778

This final rule has been reviewed in
accordance with Executive Order 12778.
The provisions of the final rule do not
preempt State laws, are not retroactive,
and do not involve administrative
appeals.

Executive Order 12372

This program/activity is not subject to
the provisions of Executive Order
12372, which requires
intergovernmental consultation with
State and local officials. See notice
related to 7 CFR part 3015, subpart V,
published at 48 FR 29115 (June 24,
1983).

Paperwork Reduction Act

The amendments to 7 CFR parts 1413
and 1427 set forth in this final rule do
not contain information collections that
require clearance by the Office of
Management and Budget under the
provisions of 44 U.S.C. 35.

Background

This final rule amends 7 CFR part
1413 to set forth determinations on the
1995 ARP and the PLD Program and 7
CFR part 1427 to set forth the
determinations on the 1995 price
support level. General descriptions of
the statutory basis for the 1995 ELS ARP
percentage determination in this final
rule were set forth in the proposed rule
at 59 FR 55378 (November 7, 1994).

Three comments were received during
the comment period. Two respondents
recommended that an ARP level not
higher than 10-percent would be
sufficient to maintain a stable level of
supplies. One respondent recommended
a 15-percent ARP, but recognized that a
10-percent ARP would be acceptable.

In accordance with statutory
requirements, the Secretary of
Agriculture (Secretary) announced: a 10-
percent ARP; a price support level of
79.65 cents per pound; and a target
price of 95.6 cents per pound, for the
1995 ELS cotton program on December
1, 1994. The Secretary determined that
a 10-percent ARP would maintain U.S.
competitiveness in world markets while
balancing the risks of excessive supplies
and possible shortages. A 10-percent
ARP reflects the current supply
situation while signaling to domestic
and foreign customers that the U.S. will
be a reliable supplier.

Acreage Reduction

In accordance with section 103(h)(5)
of the 1949 Act, an ARP has been
established for the 1995 crop of ELS
cotton at 10 percent. Accordingly,
producers will be required to reduce
their 1995 acreage of ELS cotton for
harvest from the crop acreage base
established for ELS cotton by at least
this established percentage in order to
be eligible for price support loans,
purchase, and payments.

Paid Land Diversion

In accordance with section
103(h)(5)(B) of the 1949 Act, a PLD
Program will not be implemented for
the 1995 crop of ELS cotton.

Price Support Rate

In accordance with section 103(h)(2)
of the 1949 Act, the price support rate
has been established with respect to the
1995 crop of ELS cotton at 79.65 cents
per pound.

Established (Target) Price

In accordance with section
103(h)(3)(B) of the 1949 Act, the
established (target) price has been
established with respect to the 1995
crop of ELS cotton at 95.6 cents per
pound.

List of Subjects
7 CFR Part 1413

Acreage allotments, Cotton, Disaster
assistance, Feed grains, Price support
programs, Reporting and recordkeeping
requirements, Rice, Soil conservation,
Wheat.

7 CFR Part 1427

Cotton, Loan programs/agriculture,
Packaging and containers, Price support
programs, Reporting and recordkeeping
requirements, Surety bonds,
Warehouses.

Accordingly, 7 CFR parts 1413 and
1427 are amended as follows:

PART 1413—FEED GRAIN, RICE,
UPLAND AND EXTRA LONG STAPLE
COTTON, WHEAT AND RELATED
PROGRAMS

1. The authority citation for 7 CFR
part 1413 continues to read as follows:
Authority: 7 U.S.C. 1308, 1308a, 1309,
1441-2, 1444-2, 1444f, 1445b-3a, 1461~

1469; 15 U.S.C. 714b and 714c.

2. Section 1413.54 is amended as
follows by:

A. Revising paragraphs (a)(5)(iii) and
(@)(5)(iv), and

B. Adding paragraphs (a)(5)(v),

C. Adding paragraph (d)(5):

§1413.54 Acreage reduction program
provisions.
(a) * * *
(5) * * %
(iii) 1993 ELS cotton, 20 percent;
(iv) 1994 ELS cotton, 15 percent; and
(v) 1995 ELS cotton, 10 percent.
* * * * *

d * * *

(5) For the 1995 crop:

(i)—(iii) [Reserved]

(iv) Shall not be made available to
producers of ELS cotton.
* * * * *

3. Section 1413.103 is amended by
adding paragraph (a)(8)(v) and revising
paragraph (b) to read as follows:

§1413.103 Established (target) prices.

a * X %

(8) * % %

(v) 1995 ELS cotton—%$.95.6/1b.

(b) ELS cotton target price for the
1996 crop will be established as 120
percent of the loan rate for ELS cotton.

PART 1427—COTTON

4. The authority citation for 7 CFR
part 1427 continues to read as follows:

Authority: 7 U.S.C. 1421, 1423, 1425, and
1444-2; 15 U.S.C. 7114b and 714c.

5. Section 1427.8 is amended as
follows by:

A. Revising paragraphs (a)(2)(iii) and
(@)(2)(iv), and

B. Adding paragraph (a)(2)(v):

§1427.8 Amount of loan.

* K *

Eg)) * k* X

(iii) 1993 ELS cotton, 88.12 cents per
pound;

(iv) 1994 ELS cotton, 85.03 cents per
pound; and

(v) 1995 ELS cotton, 79.65 cents per
pound.
* * * * *

Signed at Washington, DC on March 31,
1995.

Grant Buntrock,

Acting Executive Vice President, Commodity
Credit Corporation.

[FR Doc. 95-8743 Filed 4—-7-95; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF ENERGY
10 CFR Part 600

Deviations for the Technology
Reinvestment Project

AGENCY: Department of Energy.
ACTION: Rules; class deviations.

SUMMARY: The Department of Energy
(DOE), pursuant to 10 CFR 600.4, hereby
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announces two deviations from its
Financial Assistance Rules for the
Technology Reinvestment Project (TRP).
The approval of these deviations
ensures that the program goals and
objectives are achieved and that public
funds are conserved.

The TRP is a joint agency effort which
implements the provisions of Defense
Conversion, Reinvestment, and
Transition Act of 1992. The Advanced
Research Projects Agency, Department
of Energy, National Aeronautics and
Space Administration, Department of
Commerce through the National
Institutes of Standards and Technology,
the Department of Transportation and
the National Science Foundation are the
six agencies collaborating in the TRP.
The mission of TRP is to stimulate the
transition to a growing, integrated,
national industrial capability which
provides the most advanced, affordable,
military systems and the most
competitive commercial production.
The TRP seeks to harness the best
talents available to focus on technology
innovation, extension, infrastructure,
and education and training for product
and process technologies of critical
importance to both national security
and the national economy.

The two deviations have been
approved because they are required to
achieve program objectives. The first
deviation will permit budget periods in
excess of 12 months consistent with the
solicitation and the second deviation
permits DOE to withhold payments with
30 days verbal advance notification.

EFFECTIVE DATE: April 25, 1995.

FOR FURTHER INFORMATION CONTACT:
Cynthia Yee, Office of Clearance and
Support, [HR-522.2], U.S. Department
of Energy, 1000 Independence Avenue,
SW., Washington, DC 20585, (202) 586—
1140.

SUPPLEMENTARY INFORMATION: In this
notice, the DOE announces that,
pursuant to 10 CFR Part 600, the Deputy
Assistant Secretary for Procurement and
Assistance Management has made a
determination of the need for two
deviations to the DOE Financial
Assistance Rules. The determination
document, dated March 13, 1995
provides for deviations for TRP
recipients as explained below [i.e., a
*““class deviation’].

Deviation Number 1 deviates from the 12-
month budget period limitation contained in
600.31(b). This deviation is necessary to
permit projects with budget periods in excess
of 12 months to be awarded. The solicitation
allows for budgets with a base term of 12 to
24 months with options for additional 12 to
24 months. Therefore, deviation is required
to execute those financial assistance

agreements for projects with performance
periods greater than 12 months.

Deviation Number 2 permits the
withholding of payment for failure to meet
established milestone schedules with 30 days
verbal notice of failure to make progress,
thereby providing adequate advance notice of
non-compliance. This is a deviation to
600.122(h) and 600.28 and furthers the
program objective of reducing the
administrative burden.

Issued in Washington, DC, March 13, 1995.
Richard H. Hopf,

Deputy Assistant Secretary for Procurement
and Assistance Management.

[FR Doc. 95-8630 Filed 4-7-95; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 3
[Docket No. 95-07]
RIN 1557-AB14

Risk-Based Capital Requirements—
Low Level Recourse

AGENCY: Office of the Comptroller of the
Currency, Treasury.

ACTION: Final rule.

SUMMARY: The Office of the Comptroller
of the Currency (OCC) is revising its
risk-based capital standards as required
by section 350 of the Riegle Community
Development and Regulatory
Improvement Act of 1994. This final
rule modifies the risk-based capital
treatment of recourse obligations to
ensure that the amount of capital that a
bank must hold against a recourse
obligation does not exceed the bank’s
maximum contractual exposure. This
corrects an anomaly in the existing risk-
based capital standards under which the
capital requirement could exceed a
bank’s maximum exposure.

EFFECTIVE DATE: May 10, 1995.

FOR FURTHER INFORMATION CONTACT:
David Thede, Senior Attorney,
Securities and Corporate Practices
Division (202/874-5210), Stephen
Jackson, National Bank Examiner, (202)
874-5070, Office of the Comptroller of
the Currency, 250 E Street, SW.,
Washington, DC 20219.

SUPPLEMENTARY INFORMATION: The Office
of the Comptroller of the Currency
(OCCQ) is revising its risk-based capital
standards as required by section 350 of
the Riegle Community Development and
Regulatory Improvement Act of 1994,
Pub. L. 103-325, 108 Stat. 2160 (the
“CDRI Act”). Under the OCC’s current

risk-based capital standards, assets
transferred with recourse are reported
on the balance sheet in regulatory
reports. These amounts are thus
included in the calculation of banks’
risk-based capital and leverage capital
ratios. Where a bank holds a low level
of recourse, the amount of capital
required could exceed the bank’s
maximum contractual liability under
the recourse agreement. This can occur
in transactions in which a bank
contractually limits its recourse
exposure to less than the full effective
risk-based capital requirement for the
assets transferred—generally, 4 percent
for mortgage assets and 8 percent for
other assets.

The OCC and the other Federal
banking agencies (the Office of Thrift
Supervision, Federal Reserve Board, and
Federal Deposit Insurance Corporation)
have long recognized this anomaly in
the risk-based capital standards. On
May 25, 1994, the Federal banking
agencies, under the auspices of the
Federal Financial Institutions
Examination Council (FFIEC), issued a
notice of proposed rulemaking and
advance notice of proposed rulemaking
(59 FR 27116) covering the capital
treatment of recourse obligations and
direct credit substitutes. The notice
proposed, among other things, to amend
the agencies’ risk-based capital
guidelines to limit the capital charge in
low level recourse transactions to an
institution’s maximum contractual
recourse liability. For these types of
transactions the proposal would
effectively result in a dollar capital
charge for each dollar of low level
recourse exposure, up to the full
effective risk-based capital requirement
on the underlying assets.

Of the 38 commenters that sent
comments to the OCC in response to the
May 25 proposal, 13 commenters
specifically addressed limiting the
capital requirement for low level
recourse transactions to a bank’s
maximum contractual exposure. All 13
supported the limit, although many
advocated additional changes to the
OCC'’s capital standards for recourse
obligations.

On September 23, 1994, the CDRI Act
was signed into law. The OCC is issuing
this final rule now in order to
implement section 350. Consequently,
this final rule covers only the limitation
of the capital requirement to a bank’s
maximum contractual exposure and
does not address any of the other issues
raised in the May 25, 1994, proposal.
The OCC and the other Federal banking
agencies will continue to consider those
other issues.
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The OCC, in consultation with the
other banking agencies, will issue
further guidance specifying how the
modified capital standard will be
implemented for reporting purposes.
Following issuance of this additional
guidance, the OCC intends to amend the
rule to include a specific description of
the reporting treatment.

Regulatory Flexibility Act

It is hereby certified that this final
rule will not have a significant
economic impact on a substantial
number of small entities. This final rule
will increase somewhat the measured
risk-based capital ratios of banks of all
sizes that sell assets with low levels of
recourse and will have a beneficial, but
not material, effect on those banks.

Executive Order 12866

The OCC has determined that this
final rule is not a significant regulatory
action under Executive Order 12866.

List of Subjects in 12 CFR Part 3

Administrative practice and
procedure, Capital risk, National banks,
Reporting and recordkeeping
requirements.

Authority and Issuance

For the reasons set out in the
preamble, part 3 of chapter | of title 12
of the Code of Federal Regulations is
amended as follows:

PART 3—MINIMUM CAPITAL RATIOS;
ISSUANCE OF DIRECTIVES

1. The authority citation for part 3 is
revised to read as follows:

Authority: 12 U.S.C. 93a, 161, 1818,
1828(n), 1828 note, 1831n note, 1835, 3907,
and 3909.

2. In appendix A to part 3, section 3
is amended by adding a new paragraph
(c) to read as follows:

Appendix A to Part 3—Risk-Based
Capital Guidelines

* * * * *

Section 3. Risk Categories/Weights for On-
Balance Sheet Assets and Off-Balance Sheet
Items

* * * * *

(c) Recourse Obligations. Where the
amount of recourse liability retained by a
bank is less than the capital requirement for
credit-risk exposure, the bank shall maintain
capital for the recourse liability equal to the
amount of credit-risk exposure retained. Any
recourse liability that is subject to this
section 3(c) is not subject to any additional
capital treatment under sections 3(a) or 3(b)
of this appendix A.

* * * * *

Dated: March 17, 1995.
Eugene A. Ludwig,
Comptroller of the Currency.
[FR Doc. 95-8719 Filed 4-7-95; 8:45 am]
BILLING CODE 4810-33-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 94-NM-170-AD; Amendment
39-9191; AD 95-08-02]

Airworthiness Directives; Jetstream
Model 4101 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Jetstream Model
4101 airplanes, that requires installation
of new case drain pipes and an
additional fairlead support for the
hydraulics case drain line in the rear
spar area of the engine/nacelle. This
amendment is prompted by reports of
fatigue failure of the case drain line in
the hydraulics system. The actions
specified by the proposed AD are
intended to prevent the loss of main
system hydraulics as a result of lack of
support against vibration and
subsequent fatigue failure of the case
drain line for the hydraulics system.
DATES: Effective May 10, 1995.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of May 10,
1995.

ADDRESSES: The service information
referenced in this AD may be obtained
from Jetstream Aircraft, Inc., P.O. Box
16029, Dulles International Airport,
Washington, DC 20041-6029. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Sam
Grober, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(206) 227-1187; fax (206) 227-1320.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)

that is applicable to certain Jetstream
Model 4101 airplanes series airplanes
was published in the Federal Register
on December 16, 1994 (59 FR 64875).
That action proposed to require
installation of new case drain pipes and
an additional fairlead support for the
hydraulics case drain line in the rear
spar area of the engine/nacelle. —

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received. —

The commenter supports the
proposed rule. —

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed. —

The FAA estimates that 9 airplanes of
U.S. registry will be affected by this AD,
that it will take approximately 10 work
hours per airplane to accomplish the
required actions, and that the average
labor rate is $60 per work hour.
Required parts will be supplied by the
manufacturer at no cost to operators.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $5,400, or $600 per
airplane. —

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. —

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment. —

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.
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List of Subjects in 14 CFR Part 39 -

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety. Adoption of the Amendment.

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES —

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. App. 1354(a), 1421

and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended] -

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

95-08-02 Jetstream Aircraft Limited:
Amendment 39-9191. Docket 94-NM—
170-AD.

Applicability: Model 4101 airplanes;

constructors numbers 41005 through 41015

inclusive, 41019 through 41024 inclusive,
41028, and 41029; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (b) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition; or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any airplane from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the loss of the main system
hydraulics, accomplish the following:

(a) Within 4 months after the effective date
of this AD, install new case drain pipes and
an additional fairlead support for the
hydraulics case drain line in the rear spar

area of the engine/nacelle in accordance with
Jetstream Service Bulletin J41-29-005,
Revision 1, dated August 12, 1994; or
Revision 2, dated August 30, 1994.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, FAA, Transport
Airplane Directorate, ANM-113. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The installation shall be done in
accordance with the following Jetstream
service bulletins, as applicable, which
contain the specified effective pages:

Revision
Service bulletin referenced and date— Page No. level shown Date sgg;vn on
on page
JAL-29-005— ..o e 1,412 e Aug. 30, 1994.
Revision 2
AUGUST 30, 1994 .ottt e et e e et e e e e e e e s e e e e e 2,3,5-12— [ 1 . Aug. 12, 1994.
JAL29—005 ..ottt h bbb Rt E bt nh e bt r e 1-12— | 1 s Aug. 12, 1994.
Revision 1
August 12, 1994

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Jetstream Aircraft, Inc., P.O. Box 16029,
Dulles International Airport, Washington, DC
20041-6029. Copies may be inspected at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(e) This amendment becomes effective on
May 10, 1995.

Issued in Renton, Washington, on March
31, 1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-8445 Filed 4—-7-95; 8:45 am]

BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 94-NM-169-AD; Amendment
39-9190; AD 95-08-01]

Airworthiness Directives; Jetstream
Model 4101 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Jetstream Model
4101 airplanes, that requires
modification of the spoiler system. This
amendment is prompted by reports of
fatigue failures of the tee fittings of the
spoiler bleed nipples. The actions
specified by this AD are intended to
ensure that the tee fittings do not fail,
and subsequently lead to loss of the
main system hydraulics.

DATES: Effective May 10, 1995.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of May 10,
1995.

ADDRESSES: The service information
referenced in this AD may be obtained
from Jetstream Aircraft, Inc., P.O. Box
16029, Dulles International Airport,
Washington, DC 20041-6029. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Sam
Grober, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(206) 227-1187; fax (206) 227-1320.
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SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Jetstream
Model 4101 airplanes was published in
the Federal Register on December 16,
1994 (59 FR 64873). That action
proposed to require modification of the
spoiler system.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

After careful review of the available
data, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

The FAA estimates that 14 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 7
work hours per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Required parts will be supplied by the
manufacturer at no cost to the operators.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $5,880, or $420 per
airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

95-08-01 Jetstream Aircraft Limited:
Amendment 39-9190. Docket 94-NM-
169-AD.

Applicability: Model 4101 airplanes on
which Jetstream Modification JM41290B
(reference Jetstream Service Bulletin J41-29—
001) has not been installed, certificated in
any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (b) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition; or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any airplane from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the tee fittings and
subsequent loss of the main system
hydraulics, accomplish the following:

(a) Within 4 months after the effective date
of this AD, modify the spoiler system in
accordance with Jetstream Service Bulletin
J41-29-001, dated August 12, 1994, or
Revision 1, dated August 30, 1994.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, FAA, Transport
Airplane Directorate, ANM-113. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The modification shall be done in
accordance with the following Jetstream
service bulletins, as applicable, which
contain the specified effective pages:

Revision
Service bulletin referenced and date Page No. level shown Date sgogvn on
on page pag
J41-29-001 Original Issue, August 12, 1994 ... 1-12 Aug. 12, 1994.
J41-29-001 Revision 1, AUQUSE 30, 1994 ...ttt 1,3 Aug. 30, 1994.
2,4-12 Aug. 12, 1994,
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This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Jetstream Aircraft, Inc., P.O. Box 16029,
Dulles International Airport, Washington, DC
20041-6029. Copies may be inspected at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(e) This amendment becomes effective on
May 10, 1995.

Issued in Renton, Washington, on March
31, 1995.
Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-8446 Filed 4-7-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 94-NM-192-AD; Amendment
39-9187; AD 95-07-05]

Airworthiness Directives; Airbus Model
A300-600 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Airbus Model
A300-600 series airplanes, that requires
repetitive ultrasonic inspections to
detect cracks in the bolt holes inboard
and outboard of rib 9 on the bottom
booms of the front and rear wing spars,
and repair, if necessary. This
amendment is prompted by the
discovery of fatigue cracks that
emanated from the bolt holes inboard
and outboard of rib 9 in the bottom
booms of the front and rear wing spars.
The actions specified by this AD are
intended to prevent reduced structural
integrity of a wing spar as a result of
fatigue cracks in the bolt holes.

DATES: Effective May 10, 1995.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of May 10,
1995.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Stephen Slotte, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2797; fax (206) 227-1320.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Airbus
Model A300-600 series airplanes was
published in the Federal Register on
December 15, 1994 (59 FR 64626). That
action proposed to require repetitive
ultrasonic inspections to detect cracks
in the bolt holes inboard and outboard
of rib 9 on the bottom booms of the front
and rear wing spars, and repair, if
necessary.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

The commenter supports the
proposed rule.

As a result of recent communications
with the Air Transport Association
(ATA) of America, the FAA has learned
that, in general, some operators may
misunderstand the legal effect of AD’s
on airplanes that are identified in the
applicability provision of the AD, but
that have been altered or repaired in the
area addressed by the AD. The FAA
points out that all airplanes identified in
the applicability provision of an AD are
legally subject to the AD. If an airplane
has been altered or repaired in the
affected area in such a way as to affect
compliance with the AD, the owner or
operator is required to obtain FAA
approval for an alternative method of
compliance with the AD, in accordance
with the paragraph of each AD that
provides for such approvals. A note has
been added to this final rule to clarify
this long-standing requirement.

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
previously described. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

The FAA estimates that 35 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 11
work hours per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Based on these figures, the total cost
impact of the AD on U.S. operators is

estimated to be $23,100, or $660 per
airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. App. 1354(a), 1421

and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

95-07-05 Airbus Industrie: Amendment 39—
9187. Docket 94-NM-192—-AD.

Applicability: Model A300-600 series
airplanes on which Airbus Modification



Federal Register / Vol. 60, No. 68 / Monday, April 10, 1995 / Rules and Regulations

17991

10161 has not been installed, certificated in
any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (c) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition; or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any airplane from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced structural integrity of
a wing spar, accomplish the following:

(a) Perform an ultrasonic inspection to
detect cracks in the bolt holes inboard and
outboard of rib 9 on the bottom booms of the
front and rear wing spars, in accordance with
Airbus Service Bulletin A300-57-6037,
dated August 1, 1994, at the time specified
in paragraph (a)(1) or (a)(2) of this AD, as
applicable.

(1) For airplanes on which Airbus
Modification 8842 (reference Airbus Service
Bulletin A300-57-6039) has not been
installed: Prior to the accumulation of 17,000
total landings, or within 2,000 landings after
the effective date of this AD, whichever
occurs later. Repeat the inspection thereafter
at intervals not to exceed 9,000 landings.

(2) For airplanes on which Airbus
Modification 8842 has been installed: Prior to
the accumulation of 17,000 total landings
after accomplishment of Airbus Modification
8842, or within 2,000 landings after the
effective date of this AD, whichever occurs
later. Repeat the inspection thereafter at
intervals not to exceed 9,000 landings.

(b) If any crack is found, prior to further
flight, repair in accordance with Airbus
Service Bulletin A300-57-6037, dated
August 1, 1994. Thereafter, perform the
repetitive inspections required by paragraph
(a) of this AD.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, FAA, Transport
Airplane Directorate, ANM-113. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199

of the Federal Aviation Regulations (14 CFR

21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The inspections and repair shall be
done in accordance with Airbus Service
Bulletin A300-57-6037, dated August 1,
1994. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC. -

(f) This amendment becomes effective on
May 10, 1995.

Issued in Renton, Washington, on March
29, 1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 95-8173 Filed 4-7-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 94-NM-165-AD; Amendment
39-9188; AD 95-07-06]

Airworthiness Directives; British
Aerospace Model BAC 1-11-200 and
—400 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all British Aerospace
Model BAC 1-11-200 and —400 series
airplanes, that requires inspections of
the bearings of the aileron control
system, and correction of discrepancies.
This amendment is prompted by a
report indicating that an operator
experienced difficulties wherein
considerable pressure was required to
manually input roll control due to
seized bearings in the aileron control
system. The actions specified by this AD
are intended to prevent such seizure of
bearings, which could reduce the pilot’s
ability to initiate roll control during
critical phases of flight.

DATES: Effective May 10, 1995.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of May 10,
1995.

ADDRESSES: The service information
referenced in this AD may be obtained
from British Aerospace, Airbus Limited,
P.O. Box 77, Bristol BS99 7AR, England.

This information may be examined at
the Federal Aviation Administration
(FAA), Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
William Schroeder, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(206) 227-2148; fax (206) 227-1320.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all British
Aerospace Model BAC 1-11-200 and
—400 series airplanes was published in
the Federal Register on December 15,
1994 (59 FR 64631). That action
proposed to require repetitive detailed
visual and physical inspections of the
bearings of the aileron control system,
and correction of discrepancies.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

The commenter supports the
proposed rule.

As a result of recent communications
with the Air Transport Association
(ATA) of America, the FAA has learned
that, in general, some operators may
misunderstand the legal effect of AD’s
on airplanes that are identified in the
applicability provision of the AD, but
that have been altered or repaired in the
area addressed by the AD. The FAA
points out that all airplanes identified in
the applicability provision of an AD are
legally subject to the AD. If an airplane
has been altered or repaired in the
affected area in such a way as to affect
compliance with the AD, the owner or
operator is required to obtain FAA
approval for an alternative method of
compliance with the AD, in accordance
with the paragraph of each AD that
provides for such approvals. A note has
been added to this final rule to clarify
this long-standing requirement.

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
previously described. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

The FAA estimates that 31 airplanes
of U.S. registry will be affected by this
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AD, that it will take approximately 1
work hour per airplane, per inspection
to accomplish the required actions, and
that the average labor rate is $60 per
work hour. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $1,860, or
$60 per airplane, per inspection.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

95-07-06 British Aerospace Airbus Limited
(Formerly British Aerospace
Commercial Aircraft Limited, British
Aerospace Aircraft Group): Amendment
39-9188. Docket 94-NM-165—-AD.

Applicability: All Model BAC 1-11-200
and —400 series airplanes, certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (b) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition; or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any airplane from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To ensure the pilot’s ability to initiate roll
control during critical phases of the flight,
accomplish the following:

(a) Within 5 years from the date of
installation of the aileron control bearings or
within 6 months after the effective date of
this AD, whichever occurs later, perform a
detailed visual and physical inspection to
detect missing or damaged sealing rings,
corrosion, or restricted movement of the
bearings of the aileron control system, in
accordance with the Accomplishment
Instructions of British Aerospace Alert
Service Bulletin 27-A-PM6023, Issue No. 2,
dated November 23, 1992.

(1) If no discrepancies are found, repeat the
inspection requirements thereafter at
intervals not to exceed 14 months.

(2) If any discrepancy is found, prior to
further flight, replace the bearing with a new
bearing in accordance with the service
bulletin. Repeat the inspection required by
this paragraph within 5 years after
replacement of the bearings, and thereafter at
intervals not to exceed 14 months.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, FAA, Transport
Airplane Directorate, ANM-113. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be

obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The inspections and replacement shall
be done in accordance with British
Aerospace Alert Service Bulletin 27-A—
PM6023, Issue No. 2, dated November 23,
1992. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from British Aerospace, Airbus Limited, P.O.
Box 77, Bristol BS99 7AR, England. Copies
may be inspected at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue,
SW., Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

(e) This amendment becomes effective on
May 10, 1995.

Issued in Renton, Washington, on March
29, 1995.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 95-8172 Filed 4-7-95; 8:45 am]
BILLING CODE 4910-13-U

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1700

Requirements for Child-Resistant
Packaging; Requirements for Products
Containing Lidocaine or Dibucaine

AGENCY: Consumer Product Safety
Commission.

ACTION: Final rule.

SUMMARY: Under the Poison Prevention
Packaging Act of 1970, the Commission
issues a rule requiring child-resistant
packaging for products containing more
than 5.0 milligrams (mg) of lidocaine in
a single package or more than 0.5 mg of
dibucaine in a single package. These
requirements are issued because the
Commission has determined that child-
resistant packaging is required to protect
children under 5 years of age from
serious personal injury and serious
illness resulting from ingesting such
substances. Lidocaine and dibucaine are
used in prescription drugs and over-the-
counter drug products that are applied
to the skin or mucous membranes to
provide an anesthetic effect.

DATE: The rule shall be effective on
April 10, 1996 and shall apply to subject
products that are packaged on or after
that date.?

1The Commission approved unanimously (3-0)
the motion of Chairman Ann Brown to require
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FOR FURTHER INFORMATION CONTACT:
Michael Bogumill, Division of
Regulatory Management, Office of
Compliance and Enforcement,
Consumer Product Safety Commission,
Washington, DC 20207; telephone
(301)504-0621 ext. 1368.

SUPPLEMENTARY INFORMATION:
A. Background

Relevant statutes and regulations. The
Poison Prevention Packaging Act of
1970 (the “PPPA”™), 15 U.S.C. 1471~
1476, authorizes the Commission to
establish standards for the *‘special
packaging” of any household substance
if (1) the degree or nature of the hazard
to children in the availability of such
substance, by reason of its packaging, is
such that special packaging is required
to protect children from serious
personal injury or serious illness
resulting from handling, using, or
ingesting such substance and (2) the
special packaging is technically feasible,
practicable, and appropriate for such
substance. Special packaging, also
referred to as “‘child-resistant
packaging,” is defined as packaging that
is (1) designed or constructed to be
significantly difficult for children under
5 years of age to open or obtain a toxic
or harmful amount of the substance
contained therein within a reasonable
time and (2) not difficult for normal
adults to use properly. It does not mean,
however, packaging which all such
children cannot open, or obtain a toxic
or harmful amount from, within a
reasonable time.

Under the PPPA, effectiveness
standards have been established for
special packaging (16 CFR 1700.15), as
has a procedure for evaluating its
effectiveness (8 1700.20). Regulations
were issued requiring special packaging
for a number of household products
(81700.14). The findings that the
Commission must make in order to
issue a standard requiring child-
resistant (““CR’’) packaging for a product
are discussed below in Section E of this

special packaging for all products containing more
than .5 mg of dibucaine in a single package. The
Commission voted 2—-1 to require special packaging
for all products containing more than 5 mg of
lidocaine in a single package (Chairman Brown and
Commissioner Jacqueline Jones-Smith voting for
and Commissioner Mary Sheila Gall voting against).
The Commission then voted unanimously (1) that
the regulation on lidocaine and dibucaine not be
considered a final regulation until it is published
in the Federal Register; (2) that the final regulation
be published in the Federal Register on April 8,
1995, or as soon thereafter as practicable; and (3)
to approve the most recent draft Federal Register
notice that had been forwarded to the Commission.
Each Commissioner filed a separate statement
concerning this matter. Copies of the
Commissioners’ statements can be obtained from
the Commission’s Office of the Secretary.

notice. For the purposes of the PPPA,
the amount of a substance “‘in a single
package” that requires the product to be
in CR packaging refers to the total
amount in a single retail unit of the
substance.

One of the categories of products for
which CR packaging is required is
prescription drugs intended for oral
administration to humans, with
specified exemptions. 16 CFR
1700.14(a)(10). Drugs that are applied
topically (for example, ointments,
creams, sprays, suppositories,
mouthwash, etc.) are not covered by the
oral prescription drug standard. Where
prescription drugs are subject to a
special packaging standard, section 4(b)
of the PPPA allows such products to be
sold in non-CR packaging only when (1)
directed by the prescribing medical
practitioner or (2) requested by the
purchaser. 15 U.S.C. 1473(b).

For nonprescription (over-the-
counter, or “OTC") products subject to
special packaging standards, section 4(a)
of the PPPA allows the manufacturer or
packer to package a single size of the
product in non-CR packaging only if (1)
the manufacturer (or packer) also
supplies the substance in CR packages
and (2) the non-CR packages bear
conspicuous labeling stating: “This
package for households without young
children.” 15 U.S.C. 1473(a). If the
package is too small to accommodate
this label statement, the package may
bear a label stating: ‘“Package not child-
resistant.” 16 CFR 1700.5(b). The right
of the manufacturer or packer to market
a single size of the product in
noncomplying packaging under these
conditions is termed the “‘single-size
exemption.”

The Commission may restrict the right
to market a single size in noncomplying
packaging if the Commission finds that
the substance is not also being supplied
in popular size packages that comply
with the standard. 15 U.S.C. 1473(c). In
this case, the Commission may, after
giving the manufacturer or packer an
opportunity to comply with the
purposes of the PPPA and an
opportunity for a hearing, order that the
substance be packaged exclusively in
CR packaging. To issue such an order,
the Commission must find that the
exclusive use of special packaging is
necessary to accomplish the purposes of
the PPPA.

Previous Commission activities. [9] 2
In 1985, the Commission’s staff

2Numbers in brackets indicate the number of a
relevant document as listed in Appendix 1 to this
notice. When a reference document that is cited in
a document listed in Appendix 1 is referred to, both
the number of the Appendix 1 document and the
designation of the reference document as given in

reviewed ingestion data for topical
prescription drugs to assess the need for
CR packaging. Lidocaine, a local
anesthetic, was identified as a topical
drug that presented a potential ingestion
hazard to young children. Local
anesthetics are used to produce
temporary loss of feeling to a limited
area of the body by decreasing the
transmission of nerve impulses in that
area.

In 1985, many manufacturers of 2-
percent viscous prescription lidocaine
drugs were voluntarily using CR
packaging on products intended to be
dispensed directly to the consumer. The
Commission directed the staff to pursue
voluntary action to address the
ingestion hazard presented by lidocaine-
containing drugs and to continue to
monitor data on topical prescription
drugs. In 1986, the staff sent letters to
the known manufacturers of 2-percent
viscous prescription lidocaine products
requesting that the manufacturers (1)
use CR packaging on all consumer-ready
packages of 2-percent viscous lidocaine
products, and (2) label 2-percent viscous
lidocaine products intended to be
repackaged by the pharmacist to advise
the pharmacist to dispense the drug in
CR packaging.

In 1990, the staff updated its review
of the toxicity of lidocaine. The scope of
the review was expanded to include
other topical local anesthetics marketed
for consumer use, and to include OTC
products as well as prescription
products. The review showed that two
local anesthetics, lidocaine and
dibucaine, have caused serious adverse
effects, including death, following
accidental ingestion by young children.

After considering the available
information, the Commission, on
August 4, 1992, proposed a CR
packaging requirement for products
containing (1) more than 5.0 milligrams
(mg) of lidocaine in a single package or
(2) more than 0.5 mg dibucaine in a
single package. 57 Fed. Reg. 34274.

B. Lidocaine

Product forms, dosage and packaging.
Lidocaine is an ingredient in a wide
variety of preparations used as
anesthetics, general antiseptics, and
burn remedies, and for skin care. It is
used also in preparations meeting the
provisions of the Food and Drug
Administration’s (FDA’s) OTC
monograph for male genital
desensitizing products (57 Fed. Reg.
27654; June 19, 1992; 21 CFR 348).
Lidocaine preparations are available as
creams, ointments, gels, jellies, viscous

the Appendix 1 document are given, e.g., [1, Ref.
Al.
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solutions, liquids, sprays, aerosols, and
injectables. Tube packaging, used for
creams, ointments, and some gels,
protects its contents from contamination
and moisture and enables the
administration of a controlled volume of
medication to smaller areas. Aerosol,
spray, and squeeze bottles permit
liquids to be applied to cover larger
areas.

OTC liquid lidocaine preparations
contain 1.5 to 2.5 percent lidocaine
hydrochloride. The liquid preparations
typically are packaged in squeeze or
pump bottles or aerosol sprays and are
labeled for external use only. Creams
and ointments contain 0.5 to 2.5 percent
lidocaine and typically are packaged in
tubes. These products are recommended
for children 2 years of age and older.

Approximately 12.1 million units of
lidocaine-containing products were sold
to consumer outlets in 1992. More than
half (6.2 million) of these products were
cream and ointment formulations
available in tubes. In addition, the
Commission’s staff estimates that less
than 0.4 million bottles of consumer-
ready prescription viscous lidocaine
were sold in 1992.

Prescription preparations intended for
consumer use include a 2-percent
viscous solution and at least two
combination lidocaine creams. The
prescription 2-percent lidocaine viscous
liquids, in 100 ml bottles (3%2 fluid 0z),
are available from 15 suppliers at
estimated wholesale costs to pharmacies
ranging from $2.28 to $4.40. One
supplier also markets a 450 ml bottle of
2-percent viscous lidocaine that,
according to a company spokesperson,
is for pharmacy repackaging into
smaller containers and dispensing as
prescribed by physicians.

One combination cream, a lidocaine/
hydrocortisone formulation, is marketed
in a 1-0z tube; its estimated wholesale
cost to pharmacies is $32.33. The other
combination is a lidocaine/prilocaine-
based cream, marketed in unit dose and
30-gm (slightly over 1 0z) tubes (cost
unknown). The unit-dose, when used by
the consumer, is intended to have its
entire contents applied at home about 1
hour before a medical procedure that
will be performed in a professional
setting. The preparation is used also in
professional settings.

The prescription 2-percent viscous
solution of lidocaine is used for
anesthesia of irritated or inflamed
mucous membranes of the mouth and
throat. Care must be taken following the
oral use of viscous lidocaine because
swallowing may be impaired. It is
recommended that food not be ingested
for 1 hour following oral use because of
the potential for aspiration. For adults,

it is recommended for mouth pain that
one 15 ml tablespoon be swished
around the mouth and spit out; for
throat pain, the same amount can be
gargled and either spit out or
swallowed. The maximum
recommended single adult dose is 4.5
milligrams/kilogram (mg/kg), not to
exceed 300 mg. (A kilogram equals
approximately 2.2 Ib.) Although this
form of lidocaine is applied to the
mouth, or even swallowed, it is not
considered to be a “‘drug for human use
that is in a dosage form intended for oral
administration” that already is required
to be in CR packaging by 16 CFR
1700.14(a)(10). This is because its action
is caused by topical application to the
affected area and not by systemic action
following ingestion.

For children under 3 years of age, it
is recommended that ¥4 teaspoonful be
applied to the affected area with a
cotton-tipped applicator. For children 3
years old and older, the dose is
prescribed based on the weight and age
of the child. The dose interval for
children should be at least 3 hours, so
as not to exceed 4 doses in a 12-hour
period.

Previously, the Commission was
aware of 7 marketers of trade name OTC
pharmaceuticals containing lidocaine;
16 marketers are now known. Some
marketers represent recently introduced
preparations. Also, some preparations
have been recently withdrawn from the
market. Creams, ointments and some gel
preparations are available in small (¥2-
and/or 1-0z) tubes at estimated
wholesale costs of $2.02 to $5.74. One
supplier markets a preparation in a 35-
gm tube (1.25 0z) at an estimated
wholesale cost of $10.19. Liquid (and
some gel) lidocaine preparations are
available in aerosol, spray pump, and
spray and squeeze bottle containers.
Estimated wholesale costs for ¥4—16 o0z
liquids and gels range from $1.74 to
$5.46. One new marketer supplies a
preparation for burn injuries in a foil
packet containing ¥s oz of gel. The
preparation is currently promoted for
use in the workplace rather than in the
home; the company plans to introduce
this product into the consumer market
in the future.

Some lidocaine preparations,
although dispensed through
pharmacies, are intended for use in a
professional setting such as a doctor’s or
dentist’s office. According to
pharmaceutical company
spokespersons, these preparations
include prescription lidocaine fluids
such as 2 percent, 4 percent, and 5
percent liquid solutions; 2 percent
jellies; 5 percent ointments; 4 percent
viscous liquids; 10 percent oral sprays;

5 percent ophthalmologic solutions and
drops; and prefilled syringes containing
lidocaine solutions. Products that are
not customarily consumed, used, or
stored by individuals in or about the
household are not required to comply
with PPPA regulations.

Table 1 shows estimated 1992 total
market sales of prescription and OTC
consumer-use preparations containing
lidocaine for each of five therapeutic
categories in which lidocaine products
are sold. Total sales of lidocaine
preparations in 1992 are estimated at
$36.6 million, about 12 percent of sales
of all preparations in the five categories
reviewed.

Based on IMS America data, the
Commission’s staff estimates 1992 unit
sales of consumer-ready prescription 2-
percent viscous lidocaine bottles at
under 0.4 million bottles, a decrease of
about 50 percent from the 1989 estimate
of 0.8 million bottles. About 98 percent
of prescription 2-percent viscous
lidocaine preparations were marketed in
consumer-ready 100 ml bottles in 1989
and in 1992. Many marketers and
pharmacists are voluntarily providing
CR packaging for these preparations.

Market shares of lidocaine-containing
preparations (Table 2) show slight
increases since 1989 in three categories:
OTC Topical Anesthetics (up 1 percent);
General Antiseptics (up 3 percent); and
Burn Remedies (up 2 percent). The 9
percent increase in the market share of
lidocaine preparations in the Topical
Anti-infectives category is most likely
due to new product introductions of
combination antibiotic/anesthetic
ointments and creams. The 1992 market
share of prescription cortisone/lidocaine
preparations remains unchanged from
1989.

TABLE 1.—ESTIMATED SALES: TOTAL
MARKET 1 LIDOCAINE PREPARA-
TIONS—TOPICAL DOSAGE FORMS

1992
Lido-
All :
caine
Gales | preps
(S mil- Sales
oy | G-
Topical Anesthetics:
(S 1@ JP 97.7 2.0
(Prescription) 2 ........ccccce.. 3.3 3.3
General Antiseptics (OTC
Only) oo 33.0 8.9
Burn Remedies (OTC
[©171)7) EEVR SR 25.1 9.2
Topical Anti-infectives
(OTC ONlY) v, 135.4 13.1
Hydrocortisone Combina-
tions (Prescription Only) 7.2 A
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TABLE 1.—ESTIMATED SALES: TOTAL
MARKET® LIDOCAINE PREPARA-
TIONS—TOPICAL DOSAGE FORMS—
Continued

1992
Lido-
All -

caine

Sales | Breps

( mil- Sales

lions) ($ mil-

lions)
Total ..oeeviieiiieeens 301.7 36.6

Source: IMS America, Ltd. and CPSC Direc-
torate for Economic Analysis.

1Extrapolated from IMS America, Ltd. data
to estimate total sales to drug stores, food
stores, and mass merchandise outlets. In-
cludes data provided by pharmaceutical com-
pany spokespersons.

2|ncludes only prescription 2-percent Vis-
cous Lidocaine; all other prescription prepara-
tions in the category are for professional use.

TABLE 2.—ESTIMATED MARKET
SHARES BY CATEGORY; LIDOCAINE
PREPARATIONS 1992 AND 1989

1992 1989
(% (%
Share) | Share)
Topical Anesthetics (OTC) 2 1
General Antiseptics (OTC
Oonly) .oocvevieieeee 27 24
Burn Remedies (OTC
Oonly) oo 37 35
Topical Anti-infectives
(OTC ONlY) oo 10 1
Hydrocortisone Combina-
tions (prescription Only) 2 2

Source: IMS America and CPSC Directorate
for Economic Analysis.

Toxicity. [1] The toxicity of lidocaine
has been demonstrated in animals and
humans. Adverse effects have been
observed in humans following both
therapeutic usage and accidental
overdosage. Lidocaine is readily
absorbed through mucous membranes
and abraded skin. The OTC preparations
warn against using large quantities over
raw or blistered areas or puncture
wounds. The first-aid spray
preparations warn against use near the
mouth, eyes, ears, or other sensitive
areas.

Absorption of lidocaine results in
systemic side effects occurring most
commonly in the cardiovascular and
central nervous systems. Adverse effects
range from minor effects, such as
disorientation, dizziness, numbness,
and drowsiness, to major effects,
including convulsions, coma, and
respiratory arrest. The blood level of
lidocaine that is associated with toxic
effects is a concentration of over 6
micrograms/milliliter (ug/ml). Major

adverse effects occur with blood levels
over 10 pg/mil.

Animal toxicity studies have been
carried out with lidocaine using several
different species and routes of exposure.
Oral LDsg values for the rat and mouse
are 317 mg/kg and 220 mg/kg,
respectively. [1, Ref. Y] The median
convulsive dose was calculated to be 75
percent of the lethal dose in one study.
Id. The intravenous LDsg values were
calculated to be 20-34 mg/kg in various
mice studies and 25 mg/kg in the rat. Id.
Although these animal data clearly
demonstrate the high toxicity associated
with lidocaine, the human experience
data described below are more relevant
for extrapolation to toxicity in children.

The staff is aware of nine deaths
attributed to the accidental or
intentional overdose of lidocaine:

The CPSC Death Certificate file
contains a report of a three-year-old
child who died in 1980 after the
accidental ingestion of lidocaine. [4a]
The causes of death were listed as
cardiac arrhythmia and degenerative
brain effects.

A second death certificate reports the
1981 death of a 2-year-old child after
accidental overdose of a combination of
two drugs, lidocaine and meperidine (a
narcotic analgesic). Additional
information is not available on this case.
4a
[ 'Ilhe CPSC Reported Incident File
contains the report of the death of an 11-
month-old child, in 1984, from
accidental ingestion of lidocaine. In this
case, the child removed the CR closure
from the product. [4b]

The FDA Adverse Reaction Reporting
System reports an accidental death, in
1979, of a 13-month-old girl who
ingested a Canadian viscous lidocaine
product. The blood lidocaine
concentration was 20 pg/ml. [4c]

A case reported in the literature
describes the death, in 1986, of a 13-
month-old boy. The boy had blood
lidocaine levels of 19.5 pg/ml, remained
unconscious, and was mechanically
ventilated for 54 days. The child had
suffered respiratory arrest at home prior
to hospitalization. [1, Ref. Z]

A case investigated by CPSC staff
involved the death in 1990 of a 14-
month-old girl who ingested an
unknown amount of 2-percent viscous
lidocaine. Prior to the ingestion, the
lidocaine had been applied to a diaper
rash. The child’s mother had placed the
bottle in the crib while changing the
child’s diaper. The bottle had a CR
closure, but it may not have been
properly resecured. The mother did not
believe the drug was hazardous, because
she had been told by the pediatrician to
rub lidocaine on the child’s gums to

ease teething pain. The toxicology
report revealed high levels of lidocaine
in the blood (12 pg/ml) and liver. [16,
Ref. 1]

Another death in 1990 involved a 15-
year-old girl who drank up to 480 ml of
an OTC first-aid liquid containing 2.5
percent lidocaine. The cause of death
was aspiration of gastric contents
secondary to lidocaine intoxication. The
serum lidocaine level was 18 pg/ml. [16,
Ref. 2]

Two adult deaths due to intentional
overdose of lidocaine are also reported
in the literature. In these two cases, the
blood lidocaine levels were 40 pg/ml
and 53 pg/ml, respectively. [1, Ref. S]

The following cases reported in the
literature describe non-fatal adverse
effects observed in young children
following therapeutic administration or
accidental ingestion of lidocaine:

A 22-month-old child, weighing 10
kg, ingested 20 to 25 ml (approximately
50 mg/kg) of 2-percent viscous
lidocaine. The child arrived at the
hospital convulsing and not breathing.
The child was successfully resuscitated,
and the seizures were controlled. The
child was discharged after 2 days with
no long-term effects. [1, Ref. AA]

A 3%2-year-old child was given one
tablespoon of 2-percent viscous
lidocaine (approximately 21 mg/kg) for
a sore throat. The dose was repeated 4
hours later. The child developed
seizures and had a lidocaine blood level
of 10.6 pg/ml. The child was transferred
to Pediatric Intensive Care in respiratory
distress. The child was alert
approximately 10 hours following the
initial seizure and was discharged the
following day. [1, Ref. BB]

A 15-month-old boy developed
seizures following the prescribed use of
lidocaine. The child’s lidocaine blood
level was 4.9 pug/ml. [1, Ref. BB]

A mother used a finger to apply 2-
percent viscous lidocaine to an 11-
month-old child’s gums for teething
pain, five or six times a day for a week.
The child developed seizures and had a
blood lidocaine level of 10 pg/ml. The
child was treated in the intensive care
unit and recovered after 4 days. [1, Ref.
CC] Many articles in the medical
literature warn physicians about the
hazards of prescribing lidocaine for
teething pain and related symptoms in
young children.

A 5-month-old boy weighing 6.5 kg
suffered seizures and required 48 hours
of hospitalization after 1 day of
treatment with oral viscous lidocaine.
[24, p. 3 & n. 2] The 3.8 pg/ml serum
lidocaine level, measured 4 hours after
arrival at the emergency room, was in
the high therapeutic range. The infant
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required intubation to maintain
respiration.

In another case, a 2-year-old drank
from a bottle of viscous lidocaine,
choked, and began convulsing within 10
to 15 seconds. [24, p. 3 & n. 3]
Aspiration of lidocaine resulted in its
rapid absorption. Serum lidocaine levels
were 0.5 pg/ml 4 hours after the
ingestion. The child remained
hospitalized for 14 days with intubation
and respiratory support.

FDA'’s Adverse Reaction Reporting
System contains reports of two children
(5 months old and 1 year old) who
developed seizures after being
administered viscous lidocaine. [5]

For the period 1978 through April
1990, the CPSC’s Children and
Poisoning (““CAP”) data base shows four
ingestions of prescription viscous
lidocaine and three ingestions of OTC
lidocaine products by children under
age 5. [6] All seven children were
treated in National Electronic Injury
Surveillance System (““NEISS”) hospital
emergency rooms and released.
Information on the amount of product
ingested or adverse effects suffered by
the children is not available.

Data collected by the FDA National
Clearinghouse for Poison Control
Centers from 1980 through 1984 [7]
show 176 accidental ingestions of OTC
lidocaine products, 18 of which
exhibited toxic symptoms. These data
also include 28 ingestions of
prescription viscous lidocaine products,
with 10 showing toxic symptoms.
Details of the amount of product
ingested or specific toxic symptoms are
not available. This data base was
discontinued after 1984.

For the years 1989 through 1991, the
American Association of Poison Control
Centers (“AAPCC”) reported 2,422
ingestions of lidocaine-containing
products, 341 of which are known to
have produced symptoms related to the
exposure. Children under age 6 were
involved in 1,898 of these ingestions.
[23]

In addition to the cases noted above,
several cases of accidental lidocaine
poisoning in adults are reported in the
literature. The reported cases
demonstrate extreme variability in the
development of toxicity of lidocaine,
with children appearing to be more
sensitive to the central nervous system
side effects of the drug.

Level for Regulation. The maximum
level of lidocaine that does not produce
serious side effects in children is not
known. The recommended maximum
single total dose of lidocaine for
children is 5.0 mg/kg, which is
approximately 50 mg in a 10 kilogram
(kg) child. However, as noted above,

toxic effects were reported at
therapeutic dose levels. The staff lacks
sufficient information to establish that
the reported cases involving toxic
effects at therapeutic doses involved
oral exposures (the route of
administration most relevant to
accidental ingestion) or that the proper
therapeutic dose was not exceeded. It is
possible, however, that a child who
accidentally ingests a lidocaine
preparation will already have received
an intentional therapeutic dose of the
preparation. In addition, the systemic
toxicity of the drug is not the only
hazard it presents; there is the risk of
serious injury or illness caused by
aspiration of substances that are
swallowed while the mouth and throat
are anesthetized by the drug. These
considerations make it difficult to
establish a package size that would not
cause serious toxic effects if the
contents are ingested by a small child.
Therefore, the Commissions staff
recommended that the recommended
maximum dose of lidocaine for a 10-kg
child be reduced by a factor of 10
(referred to as an “‘uncertainty factor’’)
in order to arrive at a level that would
not cause serious injury or illness in
young children. [1, 9, 24] After
considering the comments on the
proposal and other available
information, the Commission accepted
this recommendation. Therefore,
products containing more than 5.0 mg of
lidocaine in a single package will be
subject to CR packaging standards.

C. Dibucaine

Product form, dosage and packaging.
Dibucaine is used for temporary relief of
painful sunburn, minor burns, scrapes,
scratches, nonpoisonous insect bites,
and external hemorrhoidal pain. OTC
dibucaine preparations are marketed in
30-gm (slightly over 1 0z), 1-0z, 1.5-0z,
and 2-o0z tubes. It is used also in a few
prescription preparations. It is also
marketed in a 16-0z jar whose contents,
according to the supplier, are used as
the basis for a pharmacist-compounded
and repackaged preparation. It is
estimated that approximately 0.9
million tubes of dibucaine were sold to
consumer outlets in 1992.

In 1994, the 13 suppliers of OTC
dibucaine distributed 16 products, each
in tubes of 25 grams (nearly 1 0z) or
more. This reflects a decrease of over 50
percent in the estimated number of
suppliers of generic OTC dibucaine
since 1989, when there were 28 such
suppliers. The 3 suppliers of
prescription dibucaine preparations
listed by Redbook in 1989 were not
listed in 1992 or 1994.

Table 3 shows CPSC staff estimates of
1992 total market sales for OTC
dibucaine preparations in the two
categories in which dibucaine
preparations are sold: OTC anti-
hemorrhoidal and topical anesthetics.
The market share of dibucaine-
containing preparations reported in the
topical anesthetics category remains at
less than 1 percent, similar to the 1989
estimate. In the anti-hemorrhoidal
category, dibucaine-containing
preparations have an estimated 3
percent market share, down from 5
percent in 1989. Overall sales of
dibucaine-containing preparations were
an estimated $4.4 million.

TABLE 3.—ESTIMATED SALES: TOTAL
MARKET;1 DIBUCAINE PREPARA-
TIONS—TOPICAL DOSAGE FORMS

1992
Dibu-
All ;

caine

Sales | Breps

@ mil- | Saes

lions) ($ mil-

lions)
Topical Anesthetics (OTC) 97.7 A
Anti-hemorrhoidal (OTC) .. 161.3 4.3

Source: IMS America, Ltd. and CPSC Direc-
torate for Economic Analysis

1Extrapolated from IMS America, Ltd. data
to estimate total sales to drug stores, food
stores, and mass merchandise outlets. In-
cludes data provided by a pharmaceutical
company spokesperson.

The recommended dose for adults is
to not exceed 1 ounce (equivalent to no
more than 300 mg of dibucaine) in 24
hours. The recommended dose for a
child, 2 years of age or older, is not to
exceed ¥4 ounce (equivalent to no more
than 80 mg of dibucaine) in 24 hours.

Toxicity. Dibucaine is one of the most
potent and toxic local anesthetics.
Dibucaine produces serious systemic
effects on both the central nervous
system and the cardiovascular system.
Adverse effects can include
convulsions, depression of heart muscle
contractility, and death. Dibucaine is
readily absorbed through the mucous
membranes and should not be used
around the eyes or mouth. Systemic
absorption may occur following the
application of large amounts of
dibucaine to large areas of abraded or
damaged skin, or following rectal
administration. The FDA disapproved
the use of dibucaine in sore-throat and
mouth medicines because of the
possibility of systemic toxicity from
dibucaine absorbed through the mucous
membranes of the mouth and throat. [1,
Ref. K]
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The toxicity of dibucaine has been
demonstrated in animals and humans.
Animal studies indicate that dibucaine
is lethal at three mg/kg in dogs, and one
mg/kg in monkeys. [1, Ref. J] The toxic
dose of dibucaine in humans is not
known. However, the suggested
maximum adult dose is 25 mg of
dibucaine. [1, Refs. H, P]

The staff is aware of eight deaths of
young children resulting from ingestion
of dibucaine local anesthetics and of
one death resulting from the rectal use
of a dibucaine ointment:

During the 23-year period of 1951
through 1973, one manufacturer
received reports of 11 cases of acute
intoxications of young children from
dibucaine topical preparations. [1, Refs.
J, L] Ten of the cases involved
accidental ingestion; one case involved
the rectal use of dibucaine ointment in
a 2-month-old infant. Four of the
children who ingested the products
died, as did the 2-month-old infant.
Additional details of the incidents were
not provided.

The CPSC Death Certificate File
contains the report of a 2-year-old child
who died in 1987 after accidentally
ingesting a dibucaine cream used
primarily for treating hemorrhoids. The
child was found staggering by his
mother, was lethargic, had seizures, and
could not be resuscitated from
respiratory arrest. The child had a
dibucaine blood level of 1.3 pg/ml. [4d]

A second death certificate reports the
death in 1988 of a 21-month-old child
who accidentally ingested 22.5 grams of
a dibucaine hemorrhoid ointment.
Cardiorespiratory arrest and
convulsions developed. The child could
not be resuscitated after suffering
cardiac arrest. [1, Ref. N; 4e]

CPSC has obtained a medical
examiner’s death report of an 18-month-
old who died on July 10, 1994, after
ingestion of a 1-percent dibucaine
ointment. The victim may have ingested
up to ¥2 oz of the product. The victim’s
father found the child suffering seizures
in the family’s kitchen. The victim was
taken to a medical center and then
transferred to a major children’s
hospital. The child was pronounced
dead approximately 7 hours after the
ingestion. [25]

Because of deaths reported from oral
ingestion of dibucaine products, a
warning was added to the labels of
dibucaine products, stating:

*“Should not be swallowed.
Swallowing can be hazardous,
particularly to children. In the event of
accidental ingestion, consult a
physician or poison control center
immediately.”

For the period of 1978 through
February 1990, the CPSC CAP data base
shows two ingestions of dibucaine
products by children under age 5. [6]
Both children were treated in NEISS
hospital emergency rooms and released.
Information on the amount of product
ingested or adverse effects suffered is
not available.

Data from the FDA National
Clearinghouse for Poison Control
Centers from 1980 through 1984 show
113 ingestions of dibucaine products.
Six of those individuals exhibited toxic
symptoms. [7] This data base was
discontinued after 1984.

The AAPCC National Data Collection
System supplied to CPSC reports
general data on the ingestion of topical
local anesthetics, but does not contain
specific information on the identity of
the individual compounds involved.
Lidocaine and dibucaine creams and
ointments comprise only about 5
percent of the topical local anesthetics
market. For the 5-year period 1984
through 1988, 10,330 cases of accidental
ingestion of topical local anesthetics by
children under age 5 were reported
through that data system. [8] Of these
cases, 883 exhibited minor-to-moderate
symptoms and 10 were life-threatening
or resulted in disability. The two cases
that resulted in death were attributed to
dibucaine, and are described above.
Specific information on dibucaine
ingestions was available for the years
1989 through 1991. The AAPCC
received a total of 495 poison exposure
cases involving dibucaine, 433 of which
involved children under age 6. [23]

A review of the literature revealed one
case in which a 12-month-old infant
ingested a combination of three gm of
boric acid and 300 mg of dibucaine. The
child developed seizures, and also
vomited due to the effects of the boric
acid. The child was hospitalized and
recovered fully after aggressive and
intensive treatment. [1, Ref. M]

Level for Regulation. The high
potency and toxicity of dibucaine are
well known; however, an absolute level
of safety for this drug is difficult to
determine. Most cases of reported
deaths contain little information about
the concentration of the drug or the
amount consumed. Ingestion of
dibucaine, however, results in the same
types of toxicity as does ingestion of
lidocaine. The differences between the
two compounds are in the potency and
duration of action. Dibucaine is
approximately 10 times more potent
than lidocaine. Therefore, a correction
factor of 10 was applied to the level for
regulation derived for lidocaine to arrive
at 0.5 mg as the level for regulation. [24]

This level of regulation for dibucaine
is also supported by a case reported in
the medical literature in which a 3-year-
old child ingested 8 lozenges containing
1 mg of dibucaine each. The child died
8 hours later. The total dosage was
approximately 0.5-0.8 mg/kg. [22] The
author states that the child may have
been sensitive to dibucaine.

D. Other Economic Considerations

[27] The total combined market for
lidocaine and dibucaine (including OTC
products and prescription viscous
lidocaine) in 1992 totaled an estimated
13.4 million packages available to the
consumer. This market declined 18
percent from the estimated 16.3 million
packages reported in 1989. Decreases
were reported in all formulations, most
notably an estimated decline of 50
percent in the number of packages of
consumer-ready viscous lidocaine.

Most lidocaine and dibucaine
preparations are OTC products sold in
packages that are not CR. The
prescription creams/ointments in tubes
are also in non-CR packaging.

Table 4 shows 1992 estimated total
consumer-use units and market share by
packaging type for the six categories in
which IMS reports sales of lidocaine or
dibucaine. Within the six categories,
lidocaine or dibucaine preparations may
not be marketed in specific package
types. For example, there are no
dibucaine preparations in spray
packages. Additionally, there are no
suppositories, pads, or wipes containing
lidocaine or dibucaine. Units of
prescription bottles used for 2-percent
viscous lidocaine, discussed earlier, are
excluded from this table. Lidocaine-
containing preparations in all package
forms amount to about 9 percent of
topical anesthetic units. Nevertheless,
lidocaine in spray packages dominates
the market for spray topical anesthetic
preparations (83 percent), and lidocaine
in aerosol packages represents more
than half (56 percent) of the topical
anesthetics aerosol market. Lidocaine
formulations packaged in tubes (creams,
ointments, and gels) and bottles (liquids
and gels) comprise 7 and 8 percent of
units in their respective topical
anesthetic package categories.
Dibucaine-containing preparations,
packaged only in tubes, represent about
1 percent of all tubes.
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TABLE 4.—ESTIMATED 1992 UNITS;®
CONSUMER-USE  TOPICAL  ANES-
THETICS CONTAINING LIDOCAINE, DiI-
BUCAINE, OTHER BY PACKAGE TYPE

1992
Package type Units I\Qﬁ;lﬁgt
(mil- (per-
lions) cent)

Spray/Lidocaine ................ 25 83
Spray/Dibucaine .. oo | e | e
Spray/Other ............ 5 17
Aerosol/Lidocaine .. 1.9 56
Aerosol/Dibucaine ........cce. | vevevevvees | cvvieeens
Aerosol/Other ......... 15 44
Tube/Lidocaine ... 6.2 7
Tube/Dibucaine ... .9 1
Tube/Other .......... 82.9 92
Bottle/Lidocaine ................ 15 8
Bottle/Dibucainge .......cccoeeee | vovvviens | v
Bottle/Other ..........ccccoceeee. 16.9 92
Suppository/Lidocaine ....... | ccceeer | cvieinn.
Suppository/Dibucaine ...... | .coeeees | ceveennn.
Suppository/Other ............. 100
Pad or Wipe/Lidocaine ..... | .cceeee | eeveenne
Pad or Wipe/Dibucaine ..... | .ccooeeee | vvvieennn
Pad or Wipe/Other ............ 100
Unknown/Other .......ccoeee. | 2.3 | e

Total Lidocaine ....... 12.1 9

Total Dibucaine ...... .9 1

Total Other ............. 123.3 90

Source: IMS America, Ltd. and CPSC Direc-
torate for Economic Analysis

1Extrapolated from IMS America, Ltd. data
to estimate total sales to drug stores, food
stores, and mass merchandise outlets for the
six IMS categories in which lidocaine and di-
bucaine preparations are reported. Includes
data provided by pharmaceutical company
spokespersons.

TABLE 5.—ESTIMATED UNITS BY PACK-
AGE TYPE;! LIDOCAINE/DIBUCAINE
PREPARATIONS 1992 AND 1989

1992 1989

Package type L(Jnrlﬁs "(Jrg'ltls

lions) lions)
Tubes ..o 7.1 7.6
Prescription bottles .... A4 .8
Aerosols .......cccocceeiiviinnn 1.9 3.2
Spray/Bottles ............co...... 4.0 4.7
Total ..ooeviiiiiiieens 134 16.3

Source: IMS America, Ltd. and CPSC Direc-
torate for Economic Analysis.

1Extrapolated from IMS America, Ltd. data
to estimate total unit sales to drug stores, food
stores, and mass merchandise outlets.

The following discussion of the
economic impact of this rule is
organized by the type of packaging. As
noted above, lidocaine creams,
ointments, gels, viscous solutions, and
liquids are packaged in tubes, bottles
and various spray containers. Dibucaine
formulations are available only in
creams and ointments and are packaged
only in tubes.

Prescription viscous lidocaine
packaged in prescription bottles. Most,
if not all, suppliers of prescription 2-
percent viscous lidocaine formulations
dispensed in bottles are voluntarily
using CR packaging in response to the
Commission’s 1986 request. CR
packages for prescription bottles are
readily available at low incremental
cost. Therefore, the rule is not expected
to have an adverse economic impact on
businesses of any size that market
viscous lidocaine in prescription
bottles.

Lidocaine or dibucaine creams,
ointments, and gels packaged in tubes.
In 1992, an estimated 51 percent of
lidocaine preparations (6.2 million
units) and 100 percent of dibucaine
preparations (0.9 million units) were
packaged in tubes containing 2 oz or
less. There are currently no
commercially available CR packages to
substitute for the small pharmaceutical
tubes used to package creams,
ointments, and some gels. Therefore, the
PPPA requirement for topical
anesthetics containing lidocaine or
dibucaine will affect all marketers of the
preparations packaged in tubes.

The Commission’s staff identified
nine marketers of OTC lidocaine
preparations packaged in tubes. Four
marketers that are considered ““‘small
businesses” account for about 11
percent of the lidocaine/tube
preparation market. Dibucaine, available
only in tubes, is marketed by 16
suppliers. Fifteen of these suppliers
market generic and/or private-label
products as part of extensive product
lines. Specific sales data for the
individual small marketers were not
reported. However, a pharmaceutical
company spokesperson reports the
aggregate market share of small
marketers is quite small. [27]

Under this rule, each marketer of
lidocaine/dibucaine preparations
packaged in tubes will have to consider
one of three possible marketing options:
development of acceptable CR
packaging; reformulation to eliminate
lidocaine or dibucaine as an ingredient;
or withdrawal from the tube segment of
the topical anesthetic market. Each
marketer will probably choose the least
costly alternative. These options are
discussed below.

Reformulation: Marketers can
reformulate to non-lidocaine/ dibucaine
preparations and supply them in tube
sizes comparable to those they are now
using. Since many marketers have tube
filling operations, this would enable the
use of existing filling equipment.
However, reformulation may result in
the loss of a market “niche” held by a
specific preparation. There also are

potential costs associated with
reformulation. For example, there may
be research and development costs,
costs to obtain FDA approval (if
required), and additional marketing
costs to regain market share. With this
option, consumers would forego the use
of the original preparations.

Develop CR packaging: Marketers can
work with package manufacturers to
develop CR multi-dose tubes compatible
with specific lidocaine or dibucaine
formulations. The Commission
concludes that the development of CR
packaging for these tubes is technically
feasible, practicable and appropriate
based on existing technology. [26] A
pharmaceutical trade association
contacted several major developers and
suppliers of CR closures and provided
the Commission with cost and time
estimates to develop a CR tube package.
The information supplied by the trade
association stated that the development
cost estimates ranged from $145,000 to
$585,000 and that development would
take 27-36 months. Additional time
would be needed for stability testing of
the preparation in the new package.
Increased costs of up to $4.40 per tube
are estimated if development is done on
an individual company basis. Since
marketers sell most lidocaine and
dibucaine creams and ointments to
pharmacies at prices ranging from less
than $1.00 to about $6.00, the potential
incremental cost of the tube might
outweigh the cost of certain
preparations provided by small
marketers. [24]

Discontinue marketing: Some
marketers may be unable to absorb the
costs associated with the development
of CR packaging for tubes while
maintaining a competitive price for their
products. The alternative option,
reformulation, may lead to the loss of a
market ‘‘niche.”” As a result, some firms
may decide to withdraw the lidocaine/
dibucaine tubes from the market. Based
on 1992 estimated total sales of all
lidocaine and dibucaine preparations
($41 million), with tubes accounting for
about 53 percent of units sold, the
potential loss of sales may be about $22
million if all such products were
withdrawn. For small firms that have
extensive product lines, abandoning
lidocaine or dibucaine preparations may
not be very disruptive, particularly if
unit sales are low. For a few small
companies with limited product lines or
a niche preparation, withdrawal could
result in disruption and financial loss.
One small firm estimated lidocaine
preparations represent 30 percent of
sales, of which one-third is attributed to
a preparation packaged in a tube. The
other two small firms marketing
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lidocaine in tubes would have less than
1 percent and less than 3 percent of
their respective markets affected if these
products are withdrawn. Thus lidocaine
in tubes represents between less than 1
percent to 10 percent of these
companies’ total sales. As in the
reformulation option, consumers would
experience a loss of utility if
manufacturers adopt this option.
However, preparations with similar
therapeutic qualities to any preparations
withdrawn are available in the
marketplace.

OTC Lidocaine liquids and gels
packaged in bottles, pump sprays,
metered sprays, and aerosol sprays. OTC
lidocaine preparations in bottles and
spray packages represented about 45
percent (5.9 million units) of lidocaine
shipments in 1992. Ten marketers of
these preparations have been identified.
The preliminary economic assessment
discussed the availability and
incremental costs of CR packaging for
these preparations. The lack of
comments regarding the economic
effects of the proposal for bottle and
spray packages confirms the
Commission’s initial finding that costs
to provide special packaging are
comparatively low and likely not to
have a substantial effect on marketers.

E. Comments on the Proposal

Ten comments were received on the
proposal. The comments focused on
several areas, including the level of drug
for regulation, contentions that there is
a lack of information to include all
products with lidocaine and dibucaine,
and the lack of a CR tube for creams and
ointments. One commenter supported
the rule. The Commission’s responses to
the comments are explained below.

Scope of the proposed regulation.
Comment: Several commenters
indicated that the Commission had
insufficient information to require CR
packaging of all products containing
lidocaine and dibucaine. The
Nonprescription Drug Manufacturers
Association (NDMA) stated that the
Commission had not demonstrated that
a significant number of children have
been harmed by the accidental ingestion
of OTC lidocaine and dibucaine. The
NDMA contracted with Pegus Research
to analyze poison exposures to OTC
products containing topical anesthetics.
The study examined poisoning
incidents associated with OTC products
containing lidocaine, dibucaine, and
benzocaine.

Response: The staff’s review of the
toxicity of lidocaine and dibucaine was
included in the February 27, 1992,
briefing package for the proposed rule
and updated in a supplemental package

dated May 27, 1992. The documents
described nine deaths attributed to the
accidental or intentional overdose of
lidocaine and several medical case
reports of adverse effects following
therapeutic administration or accidental
ingestion of lidocaine. Six of these
deaths were children under 5 years of
age. The majority of the cases where the
formulation is known involved 2-
percent viscous lidocaine (a
prescription drug). One death followed
an intentional ingestion by a 15-year-old
of an OTC product containing 2.5
percent lidocaine. The staff toxicity
review described the deaths of six
children (two known to be under 5 years
of age) following the ingestion of
dibucaine. An additional death of an 18-
month-old girl following the ingestion
of dibucaine ointment was reported
recently.

While the data do not indicate
whether any of the accidental deaths of
children associated with lidocaine
involved OTC formulations, these
products contain amounts of lidocaine
similar to the prescription viscous
formulation. Young children are being
exposed to OTC topical anesthetic
products containing lidocaine or
dibucaine. This is verified by the
NDMA-sponsored study. The CPSC
staff’s analysis indicates that the
proportion of children under 6 exposed
to lidocaine or dibucaine is significantly
larger than the proportion of children in
this age group exposed to other
substances.

The Commission concurs with the
conclusion of the NDMA-sponsored
analysis that the lidocaine and
dibucaine poisonings generally do not
have severe outcomes. However, four
deaths from these compounds were
documented from 1987 to the present,
attesting to the toxicity of these
substances.

Cream and ointment products are
included in the rule because details
from the three most recent deaths
following ingestion of dibucaine (1987,
1988, 1994) specified that dibucaine
was in a cream or ointment formulation.
These deaths demonstrate the toxicity of
dibucaine and the potential for toxicity
from cream and ointment formulations
in general.

Comment: A manufacturer of a male
genital desensitizing agent containing
lidocaine indicated that the Commission
had not considered this product class
and therefore it should not be covered
in the rule.

Response: At the time of the proposal,
the staff was unaware of the FDA'’s
monograph for male genital
desensitizing agents. Because the
ingestion cases do not specify the

formulation of the OTC lidocaine
products, the staff cannot determine if
any poisoning exposures are attributed
to this class of products. However, the
rule should not exempt these products,
since the potential for injury and death
from these lidocaine-containing
products is equivalent to other OTC
lidocaine spray products. The amount of
lidocaine in one metered spray of this
product exceeds the 5 mg regulated
amount. Tests of a similar metered-
spray package have shown that 48 of the
50 children in the test for child
resistance actuated the spray and that,
on average, each of the 48 actuated the
spray over 90 times each during the 10-
minute test. [30]

Inhalation and aspiration of aerosol
and spray products can result in
absorption from the lungs. The local
anesthetic drugs are also readily
absorbed through mucous membranes of
the mouth and throat, therefore, an
“ingestion’’ does not have to occur to
result in toxicity. Aerosol and spray
product formulations are included in
the proposed rule because a child can
access a potentially harmful dose. There
is a documented case of a child spraying
himself with another topical anesthetic
(benzocaine 20 percent). The child
experienced cardiac arrest resulting in
death.

Comment: One commenter indicated
that the rule should be clarified to
exempt formulations of lidocaine
intended for administration by
injection. The commenter contended
that lidocaine for injection purposes
does not fit the definition of a
household substance as described in the
PPPA regulations.

Response: The Commission disagrees
with the commenter’s contention that
the PPPA does not apply to injectable
prescription pharmaceutical products.
The definition of “household
substance” in section 2(2) of the PPPA
includes drugs and other hazardous
substances that are “‘customarily
produced or distributed for sale for
consumption or use, or customarily
stored, by individuals in or about the
household.” 15 U.S.C. 1471(2).
However, the PPPA does not extend to
products used exclusively in hospitals,
in nursing homes, or by medical
professionals, because such items are
not customarily consumed, used, or
stored by individuals in or about the
household. If the injectable lidocaine
preparations truly are for professional
use only and are not available to the
consumer for use or storage at home, it
is not necessary to separately state an
exemption of these products.

However, if lidocaine injectable
formulations were customarily available
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for home consumer use (as is the case
with insulin), the products would not be
exempted. Injectable lidocaine is a
liquid formulation that could be
accessed by children if available in the
home. The commenter provided no
rationale for excluding these products in
that case.

The staff is aware of other lidocaine-
containing prescription products that
may be used exclusively by physicians,
dentists, and in hospital settings. A
company supplied the staff with
information about the usage of these
products during a meeting on October
15, 1992. The products include creams,
jellies, and liquids. The liquids are
available in prefilled syringes, ampules,
sprays, and bottles. As discussed above,
if these products are for professional use
only and are not obtained by consumers
for use or storage at home, the
requirements of the PPPA do not apply.

Regulated levels of lidocaine and
dibucaine. Comment: Several comments
were received regarding the proposed
amount (level) of the two drug products
that should be regulated. One
commenter questioned the use of a 10-
fold uncertainty factor for lidocaine.
Another commenter questioned the use
of an additional 10-fold factor for
dibucaine.

Response: The level for regulation of
lidocaine- and dibucaine-containing
products is based on the maximum
recommended single therapeutic dose of
lidocaine (5 mg/kg or 50 mg for a 10 kg
child). A 10-fold uncertainty factor was
used to arrive at the 5 mg level of
lidocaine.

It is true that a 10-fold uncertainty
factor applied to a recommended
therapeutic dose provides a more
stringent level for regulation than that
normally used by CPSC staff. Applying
the uncertainty factor to the therapeutic
dose is justified for lidocaine and
dibucaine, however, for the following
reasons: (1) Toxicity can occur at
therapeutic doses of lidocaine and
dibucaine; (2) children are particularly
susceptible to the toxic effects of
repeated therapeutic doses of these
drugs; (3) since these drugs are used on
children as well as adults, an accidental
exposure could occur following a
previous therapeutic dose of the drugs;
(4) the metabolites of lidocaine and
dibucaine are potentially toxic,
especially to young children; and (5)
risks of aspirating food or liquids are
associated with oral exposure to these
drugs, even at nonlethal and therapeutic
doses. These reasons support the level
chosen for regulating lidocaine.

The level for regulation of dibucaine
was derived from the level for lidocaine,
based on the relative difference in

potency of the two drugs. Dibucaine is
approximately 10 times more potent
than lidocaine; therefore, the staff
applied an additional 10-fold factor to
the 5 mg level for lidocaine to arrive at
a 0.5 mg level for dibucaine. While the
commenter questioned the use of the
additional 10-fold correction factor for
dibucaine, the commenter agreed that
dibucaine is approximately 10 times
more potent than lidocaine.

The commenter suggested an
alternative level derived from ingestion
cases reported to the company. The
commenter considers the cases to be
confidential information, so they are not
discussed here in detail. However, in
addition to the cases discussed by the
commenter, there was a death of a 3-
year-old child following the ingestion of
8 lozenges, containing 1 mg of
dibucaine each, that was reported in the
medical literature in 1955. The child
died 8 hours later from respiratory
failure. The total dosage was
approximately 0.5-0.8 mg/kg. The
authors speculated that the child may
have been sensitive to this drug product;
however, dibucaine is very potent and
readily absorbed from mucous
membranes. The FDA later disapproved
the use of dibucaine as an active
ingredient in oral health-care products.
The level of regulation being adopted
for dibucaine (0.5 mg) is supported by
this reported literature case. The
Commission believes that these are
appropriate levels for regulating
lidocaine and dibucaine.

Comment: One commenter indicated
that a 10-fold correction factor was not
necessary for metered spray products
because a child cannot spray enough to
obtain a toxic blood level. The
commenter indicated that the male
genital desensitizing agent packages
“already are child resistant in that the
drug product is dispensed in a metered
spray.” The commenter estimates that
only ¥s of each spray would be absorbed
by a child. The commenter states that
any risk of aspiration is unsupported.

Response: Metered sprays are tested
for child-resistance as described in 16
CFR 1700.20 for unit packaging. The
commenter provided no test results
describing how many sprays a child can
access during the test period. It should
be noted that each spray of the
commenter’s product contains 7.68 mg
of lidocaine per spray, an amount
greater than the recommended level for
regulation. This product contains 150
sprays per container. The FDA
monograph for these preparations
restricts the dosage to 10 mg of
lidocaine per spray. Thus each spray of
a male genital desensitizing agent can
contain two times the proposed level for

regulation for lidocaine. The commenter
did not supply data to support its
estimate of the access and absorption of
the product.

The commenter also contended that
the 10-fold uncertainty factor for
lidocaine was established because of the
Commission’s concern for the aspiration
hazard for sprays. This is not the case.
Aspiration following oral usage of local
anesthetics is documented in the
medical literature and in CPSC injury
records and is not limited to aerosol
products. [24, Refs. 3, 7]

Comment: Commenters stated that the
5-mg level for lidocaine and the 0.5 mg
level for dibucaine were below the
therapeutic concentrations
recommended by the FDA for cream and
ointment preparations.

Response: The level for regulation
does not affect or restrict the
concentration of the product. The
Commission’s rule simply requires that
products containing more than the
regulated level must have CR packaging.
The comment about the regulated levels
being below the therapeutic
concentrations can be interpreted as a
complaint that the level is too restrictive
and that all lidocaine- and dibucaine-
containing products would require CR
packaging. However, this is not the case,
since the PPPA allows a manufacturer
or packager to package an OTC product
in one size of non-CR packaging if the
manufacturer also supplies the products
in CR packages and the non-CR package
is labeled properly. The amount of
product in the noncomplying package is
not restricted.

Effectiveness of Requiring CR
Packaging. Comment: One commenter
supported the rule but stated that CR
packaging would have prevented only a
few of the deaths. This commenter
stressed the need for enhanced
educational activity. In addition, several
commenters indicated that the viscous
lidocaine responsible for two of the
deaths was already in CR packaging.
Other commenters indicated that the
rule would have a limited effect, since
no deaths have occurred in the past
several years.

Response: Several of the deaths
described in the toxicity review were
accidental or intentional overdose cases.
The purpose of discussing these cases is
to illustrate the toxicity of the products.
The results of the study of ingestion
cases indicate that children are
accessing products containing lidocaine
and dibucaine. There were 676
ingestions of lidocaine-containing
products and 110 ingestions of
dibucaine-containing products by
children under 5 years of age reported
to poison control centers in 1992. [29]
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While most of these children did not
experience major effects, each of the
ingestions had the potential to result in
serious injury or death. For example,
with dibucaine, a company reported
four deaths of children who accidently
ingested dibucaine products from 1951
to 1973. Two more deaths were reported
in 1987 and 1988, more than 10 years
after the last reported death. The death
reported in 1994 demonstrates that the
risk of injury from dibucaine continues
to exist. CR packaging requirements may
prevent future deaths from products
containing these ingredients.

No information is available as to
whether the “CR” packaging, used
voluntarily by several companies,
actually meets the criteria of the PPPA
regulations. A requirement for CR
packaging of these products, instead of
voluntary usage, would permit CPSC to
enforce the PPPA requirements for these
products.

CR packaging has saved many lives,
but CR packaging is not child proof. The
Commission agrees that education is an
important part of poison prevention.
The Commission acts as the secretariat
for the Poison Prevention Week Council,
which promotes the poison prevention
message.

Development of CR Tubes. Closures
that can be put on the small tubes that
are in current production to make them
child resistant are not currently
commercially available. The following
discussion addresses some general
comments related to packaging for the
cream and ointment products.

Comment: One manufacturer supplied
limited test results of a 1-inch diameter
plastic squeeze tube with a European
18-mm ASTM type IA closure. The
company reported that the package was
closed at 7 inch-torque-pounds (ITP).
Twenty children were tested, and
eleven children were able to open the
package during the test period. None of
the children used teeth to open the
package. The commenter contended that
these test data show that CR tubes are
not technically feasible.

Response: The staff indicated in the
proposed rule that special packaging for
tubes could be achieved by using
commercially available 22-mm closure
bottle threads on a suitable laminated
plastic tube. This would allow the use
of a ““senior friendly”” ASTM type IA
continuous threaded closure to be used
to obtain child-resistance. The staff is
unaware of any data from protocol tests
conducted on a tube with the 22-mm
ASTM type IA closure.

The child-resistance function of the
European closure used by this
commenter is unknown. This closure
has never been tested by the

Commission on any package. It is
difficult to know whether the failures in
the test were associated with the closure
itself or a problem with the combination
of the closure and tube. The package
tested had a small diameter closure, and
7 ITP is a very low closing force. Both
of these factors make the package more
accessible to children. The larger
closure size (22 mm) proposed by the
CPSC'’s staff is harder for children to
remove and easier to put on at higher
forces. These data do not change the
Commission’s view that a plastic tube
can be made CR using a 22-mm ASTM
type IA closure and existing technology.
See also Section E.2, below.

Comment: Commenters indicated that
unit packaging is not appropriate for
products containing lidocaine and
dibucaine because the FDA does not
define a dose for lidocaine- and
dibucaine-containing creams and
ointments. Commenters indicated that
people use varying amounts of these
products depending on the indication
for use and the potential for partial use
exists. In addition, the NDMA stated
that one of their members attempted to
package in a foil pouch and could not
achieve stability of the product.

Response: The Commission is aware
of the lack of a defined dose for
lidocaine and dibucaine. The
Commission agrees that nonreclosable
packaging for many of the creams and
ointments may not be possible due to
this variation in the definition of single
use and the potential for residual
product in the package. It is difficult to
package a unit amount for these
products that will not result in potential
harm to children if it is not completely
used. A package cannot be marketed
containing less than the regulated
amount, because this level is below the
therapeutic level required by the FDA.

The technical finding of
appropriateness includes shelf life and
stability. Neither the NDMA, its member
companies, nor other commenters
supplied data to document the lack of
stability in pouches. The staff is aware
of a lidocaine-containing product
packaged in foil pouches. This product
is currently used in industrial settings,
although the company advertises the
potential for home use. The Commission
recognizes that not all formulations are
equivalent; different ingredients have
different stability properties. However,
the Commission believes that suitable
pouch materials can be found for any
lidocaine- or dibucaine-containing
product. Because of the problem of
hazardous residual amounts, however,
the amount packaged would have to be
extremely small. Therefore, pouches or
other unit-dose packages may not be a

practical way to market these products
to comply with the regulation.

Comment: Bottles and jars are
unsuitable for cream and ointment
formulations of hemorrhoidal relief use
products, and anesthetic first aid
products due to preservation and
contamination issues.

Response: Other creams, such as
cosmetic cold creams, are packaged in
jars. However, the usage of these
products differs substantially from the
usages of lidocaine- or dibucaine-
containing products. Since lidocaine-
and dibucaine-containing products are
used in the anal area (hemorrhoidal
preparations) or on open wounds (first
aid preparations), the Commission
agrees that contamination is possible if
individuals reenter the container for
more product without washing their
hands thoroughly. This limits the
appropriateness of jars and bottles for
these products.

Comment: Plastic or laminate tubes
are not a viable alternative. One
commenter reported that it cannot
achieve stability of the lidocaine
product in plastic or laminate tubes.

Response: Metal tubes currently are
used for packaging many lidocaine-
containing products and all the
dibucaine-containing products. The
proposed rule indicated that
manufacturers may have to change from
a metal tube to a plastic tube to achieve
child-resistance. No commenter
supplied data to support the claim that
stability cannot be attained in plastic or
laminate tubes. One manufacturer
currently markets a lidocaine-based
cream product in a plastic tube.
Although the different vehicles in
different formulations have different
stability properties, development testing
will determine which plastics or
laminates are compatible with any
particular formulation.

Comment: Tubes cannot be made CR
because children will bite through the
tube, thereby gaining access to the
tube’s contents. The NDMA cited the
opinion of Dr. Alexander Perritt,
president of Perritt Laboratories, a CR
package testing laboratory.

Response: One NDMA member
supplied limited child test data to the
Commission staff. The company tested a
plastic tube with a CR closure that
allegedly meets the different European
child-resistance standards on other
types of packaging. While many of the
20 children tested in these tests opened
the tube package, none did so with their
teeth. There is no reason to conclude
that tubes cannot be made sufficiently
strong to withstand the teeth of children
under age 5.
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Additional information on the
technical feasibility of plastic tubes is in
Section E.2 of this notice.

E. Statutory Considerations

1. Hazard to children. Pursuant to
section 3(a) of the PPPA, 15 U.S.C.
1472(a), the Commission finds that
because of the toxic nature of lidocaine
and dibucaine preparations, described
above, and the accessibility of such
preparations to children in the home,
the degree and nature of the hazard to
children in the availability of such
substances, by reason of their packaging,
is such that special packaging is
required to protect children from
serious personal injury or serious illness
resulting from handling, using, or
ingesting these substances.

2. Technical feasibility, practicability,
and appropriateness. [26] In issuing a
standard for special packaging under the
PPPA, the Commission is required by
section 3(a)(2) of the PPPA, 15 U.S.C.
1472(a)(2), to find that the special
packaging is “technically feasible,
practicable, and appropriate.” Technical
feasibility exists when technology exists
or readily can be developed and
implemented by the effective date to
produce packaging conforming to the
standards. Practicability means that
special packaging complying with the
standards can utilize modern mass
production and assembly line
techniques. Appropriateness exists
when packaging complying with the
standards will adequately protect the
integrity of the substance and not
interfere with the intended storage or
use.

A. Technical feasibility. Lidocaine
and dibucaine prescription and OTC
products are presently packaged in
tubes, spray containers, aerosols, and
prescription containers. Most of the
current packaging appears to be non-CR.
The manufacturers of most viscous
lidocaine-based non-oral prescription
drugs have voluntarily packaged these
drugs in consumer-ready CR
prescription containers, even though
they are not now required to do so
under the PPPA regulations. [2, Ref. 3]
For those manufacturers using non-CR
packaging, various types and designs of
non-tube CR packaging can be obtained.

CR packaging for OTC and
prescription tubes can be accomplished
by using commercially available bottle
threads on plastic tubes. [2, Ref. 4] This
would allow the use of readily available
CR continuous-threaded closures on the
tube. The Commission is aware of tubes
now on the market that use bottle
threads that could be outfitted with
existing push-and-turn continuous-
threaded CR closures. However, the

Commission does not know that such
CR tubes are available in all the sizes
currently used or lidocaine and
dibucaine products. Therefore, it may be
necessary for the manufacturers of these
products to develop and test such
packaging and incorporate it into their
production lines. For those
manufacturers using metal tubes, a
change to a plastic tube, with
appropriate stability testing, may be
necessary.3

The Commission’s determination that
plastic tubes for these products are
technically feasible has been confirmed
by additional information. One cap
manufacturer has notified the
Commission that it has two cap designs
that should be suitable. [37] One of
these is currently commercially
available in stock sizes as small as 20
mm, including the 22 mm size relied on
in the proposal. This cap is child-
resistant under the Commission’s
current regulations and meets the
proposed senior-friendly requirements
that may be adopted in the future (see
Section | of this notice). The other cap
is a squeeze-and-turn model that
currently is not available in sizes below
28 mm. However, the manufacturer
indicated that a development program
for smaller sizes would require 3
months to produce prototypes, with full
commercial availability in an additional
6 months.

Another manufacturer submitted
information showing steps leading to a
child-resistant plastic tube with
appropriate stability characteristics that
could be distributed commercially
within a 52-week period. [35]

Technical feasibility for lidocaine
prescription drug products and OTC
spray containers that are presently in
non-CR packaging is demonstrated by:

3 There are other potential designs for making
metal tubes CR. [26] Those designs are not being
relied upon to make the technical feasibility finding
in this proceeding, however, because they were not
discussed in the proposal and, therefore, not made
available for public comment.

One alternative CR package design that can be
adapted to the existing metal tubes involves
modifying a hinged snap cap. A continuous-
threaded cap with a hinged snap cap can be
permanently attached to the threads of the tube.
The snap cap can be modified by providing a slot
to allow opening of the package with a tool. This
design, if developed, should be both CR and senior
friendly. Moreover, it can be adapted to existing
metal tubes and be mass produced without
degrading the integrity of the product.

In addition, two prototype closures were made for
metal tubes in the past. While these were never
developed commercially, the prototypes illustrate
different approaches that can be used to achieve CR
tube packaging.

Furthermore, a company has indicated that metal
tubes can be provided with threads that can
accommodate existing continuous-threaded
closures known to be child resistant on other
package types. [31, 33]

(1) Many manufacturers are voluntarily
using CR packaging (ASTM type IA
closures on bottles) for prescription 2-
percent viscous lidocaine consumer-
ready preparations. (2) CR packaging for
OTC products that are dispensed by
spraying is also commercially available.
Similar CR packaging designs have
passed the proposed protocols for
“senior friendly” packaging. (See
section | below.)

CR packaging for aerosol and
mechanical pump packaging is
technically feasible and commercially
available. The staff has information that
this type of packaging can be made
senior friendly. Additional time to
develop suitable packaging may be
necessary for some products containing
lidocaine, due to the small size of the
package. For example, male genital
desensitizing agents containing
lidocaine are available in metered spray
packaging containing less than %2 0z. An
overcap can be made for this product
that would require the use of a tool to
remove. It is unknown whether this
feature would be senior friendly on this
small package. If not, it may be
necessary to use an alternative type of
package, such as a larger diameter
aerosol with a CR and senior-friendly
overcap. Manufacturers of these
products and other products available in
small mechanical pumps or aerosols
may need more than 1 year to develop
senior-friendly CR packaging for these
small packages. However, as noted
above, larger diameter packages can be
used, and such packages could be
available within 1 year.

There are numerous continuous-
threaded special packaging designs that
can replace the non-CR continuous-
threaded closures presently being used
with viscous lidocaine prescription
medication and OTC spray packaging.

CR packaging for aerosols also can be
obtained, and a number of commercially
available designs could be used.
Therefore, the Commission concludes
that there are numerous package designs
that meet the requirements of 16 CFR
1700.15(b) that are suitable for use with
the forms of these products.

b. Practicability. Companies that are
presently using CR packaging for
viscous prescription drug products
containing 2-percent lidocaine have
implemented assembly line and mass
production techniques in their
manufacturing processes. This shows
that it is practicable to package 2-
percent viscous lidocaine-containing
products in special packaging. No major
problems from the manufacturing
standpoint are anticipated in the change
from non-CR to CR packaging, except for
the multiple-dose tube-type packaging,
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which may require the use of a contract
packager.

The manufacturers of non-tube CR
packaging do not anticipate any
problems with supplying CR closures
and containers. The major suppliers of
CR packaging and materials indicate
that they can supply more than the 6.2
million non-tube units estimated to be
needed for lidocaine and dibucaine
products.

In most cases, manufacturers can
incorporate CR packaging into their
existing packaging lines. If there were
any problems in modifying or obtaining
new equipment, i.e., capping, etc., a
contract packager could be used in the
interim to package lidocaine- and
dibucaine-containing products. Many
existing designs suitable for use with
the products that are the subject of the
regulation are currently being used in
the packaging of other products, or can
be readily developed. Special packaging
for this product is therefore practicable
in that it is adaptable to modern mass
production and assembly line
techniques. The Commission anticipates
no major supply or procurement
problems for the packagers of these
products or the manufacturers of CR
closure and capping equipment.

c. Appropriateness. Information
available to the staff indicates that the
CR packaging of lidocaine- and
dibucaine-containing products is
appropriate. Some companies are
presently voluntarily using special
packaging for their viscous prescription
drug products containing 2-percent
lidocaine. Other companies can utilize
existing CR packaging designs and
materials that are not detrimental to the
integrity of the substance and do not
interfere with its storage or use. Product
shelf-life and integrity would not be
expected to change, as it is anticipated
that the same packaging materials could
be used in contact with the product.

In the case of the multiple-dose CR
tube packaging, however, it may be
necessary, for example, to change from
a metal tube to a plastic tube in order
to provide a suitable mating surface for
a CR cap. A major product manufacturer
contacted by the Commission’s staff
indicated that it could find an
appropriate multilayer plastic tube to
replace the metal tube, but that the
suitability of the new tube would have
to be confirmed by protocol and product
stability testing.

The Commission concludes, therefore,
that special packaging is appropriate
because it is available in forms that are
not detrimental to the integrity of the
substance and that do not interfere with
its storage or use.

Accordingly, the Commission finds
that special packaging is technically
feasible, practicable, and appropriate.

3. Reasonableness. In establishing a
special packaging standard, section 3(b)
of the PPPA requires the Commission to
consider the available data concerning
whether the standard is reasonable. 15
U.S.C. 1472(b). However, the
Commission is not required to make a
positive finding that the standard is
reasonable. S. Rep. No. 91-845, 91st
Cong., 2d Sess. 10 (1970).

After considering the available data,
the Commission concludes that there
are no data that warrant a conclusion
that the proposed rule is not reasonable.

4. Other considerations. Section 3(b)
of the PPPA also requires the
Commission, in establishing a special
packaging standard, to consider:

a. Available scientific, medical, and
engineering data concerning special
packaging and concerning childhood
accidental ingestions, illness, and injury
caused by household substances;

b. The manufacturing practices of
industries affected by the PPPA; and

c. The nature and use of the
household substance. 15 U.S.C. 1472(b).

The Commission has considered these
items in making the various
determinations in this notice.

F. Effective Date

The PPPA provides that no regulation
shall take effect sooner than 180 days or
later than one year from the date such
regulation is final,4 except that, for good
cause, the Commission may establish an
earlier effective date if it determines an
earlier date to be in the public interest.
15 U.S.C. 1471n. The Commission
concludes that production of CR
packaging can be fully implemented
within a year from the publication of
this rule. Therefore, the final rule will
become effective April 10, 1996, as to all
products subject to the rule that are
packaged on or after that date.

This 1-year effective date may not
allow adequate time to modify or
replace all multiple-dose tubes,
aerosols, and mechanical pumps if
unusual difficulties are encountered, if
the initial design intended to be CR is
found to be unsuitable, or if data on the
stability of the package contents need to
be approved by the FDA. Where
necessary, affected parties using any
type of package can apply to the
Commission for a temporary exemption

4 The Commission voted on September 28, 1994,
to issue this rule, and, at that time, the Commission
directed that the rule would become final on its
date of publication in the Federal Register. The
Commission also directed that the date of
publication would be April 8, 1995, or as soon
thereafter as practicable.

for the minimum period required to
market their products in CR packaging.
Applications for such exemptions
should describe the efforts since the
issuance of the final rule to implement
complying package designs, explain
why such efforts were diligent yet
unsuccessful, and explain why
additional efforts within a limited
period should result in a complying
package.

G. Regulatory Flexibility Act
Certification

When an agency undertakes a
rulemaking proceeding, the Regulatory
Flexibility Act (Pub. L. 96-354, 5 U.S.C.
601 et seq.) generally requires the
agency to prepare initial and final
regulatory flexibility analyses describing
the impact of the rule on small
businesses and other small entities. The
purpose of the Regulatory Flexibility
Act, as stated in section 2(b) (5 U.S.C.
602 note), is to require agencies,
consistent with their objectives, to fit
the requirements of regulations to the
scale of the businesses, organizations,
and governmental jurisdictions subject
to the regulations. Section 605 of the
Act provides that an agency is not
required to prepare a regulatory
flexibility analysis if the head of an
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.

The initial certification indicated that
the incremental costs for CR packaging
for lidocaine preparations in aerosols
and squeeze and spray bottles were
comparatively low and likely to have a
minimal effect on small businesses.
Since the proposal, the staff has not
received any additional information
regarding adverse impacts on small
business from comments on the
proposed rule or from any other source.
Therefore, the Commission concludes
that the action to require CR packaging
for topical anesthetics containing
lidocaine packaged in aerosols, squeeze,
and spray bottles will not have a
significant economic effect on a
substantial number of small entities.

The initial certification indicated also
that packaging industry spokespersons
were unaware of any appropriate types
of CR packages for the small
pharmaceutical tubes now used to
package lidocaine and dibucaine creams
and ointments (and some gels). The
analysis concluded that if costs
associated with the use of alternate
packaging were prohibitive to small
manufacturers, they may drop the
product from their lines. Since the
proposal, the staff has received
additional information regarding
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adverse impacts of the proposed rule on
small businesses.

Industry representatives have
confirmed that there are no known CR
closures commercially available for the
small pharmaceutical tubes currently
used to package creams, ointments, and
some gels. Although CR unit-dose
sachets are available, specific chemical
formulations used in various
preparations are reported to be
incompatible with the materials used for
the sachets. Since there is no alternative
packaging currently commercially
available, some small businesses advise
that a PPPA requirement for creams and
ointments containing lidocaine or
dibucaine will result in the withdrawal
of their products from the market. For
a few small companies, particularly
those with limited product lines or a
niche preparation, withdrawal could
result in disruption and financial loss,
as discussed in Section D of this notice.

The Commission concludes that the
action to require CR packaging for
topical anesthetics containing lidocaine
or dibucaine cream and ointment
formulations may have an adverse effect
on a few small businesses, but the
number of businesses subject to such
effects is not likely to be substantial.

For the reasons given above, the
Commission certifies that the rule will
not have a significant economic impact
on a substantial number of small
entities.

H. Environmental Considerations

Pursuant to the National
Environmental Policy Act, and in
accordance with the Council on
Environmental Quality regulations and
CPSC procedures for environmental
review, the Commission assessed the
possible environmental effects
associated with the proposed PPPA
packaging requirements for topical drug
preparations containing lidocaine or
dibucaine and presented its findings in
the Preliminary Economic Assessment
(Revised April 1992). Re-assessment of
the possible environmental effects
confirms the original determination that
the rule will have no significant effects
on the environment. There is little
likelihood that CR unit dose tubes or
sachets will replace the currently used
multi-dose tubes. But even if unit dose
packaging was available, the amount of
additional packaging used would be
relatively insignificant. Since there
appears to be no alternative packaging
for preparations packaged in tubes, the
proposal will affect only preparations
packaged in bottles and various forms of
spray containers. Manufacturers of
affected products will have time to use
up existing closure inventories and will

not need to dispose of them in bulk. The
rule will not significantly increase the
number of CR packages in use and, in
any event, the manufacture, use, and
potential disposal of the CR packages
present the same potential
environmental effects as do the
currently used packages.

Therefore, because this rule has no
adverse effect on the environment,
neither an environmental assessment
nor an environmental impact statement
is required.

I. Possible Changes to the PPPA Test
Protocol

For the purpose of determining
whether a package is CR, the current
regulations provide that a package must
be capable of resisting opening by 85
percent of a panel of 200 children after
a 5-minute test and by 80 percent of the
panel after an additional 5-minute test.
In order to determine that the package
can be used by adults, the package must
also be able to be opened and, if
appropriate, properly closed within 5
minutes by 90 percent of a panel of 100
persons of ages from 18 to 45 years.

On October 5, 1990, the Commission
proposed to amend its requirements
under the PPPA. 55 FR 40856. In its
proposal, the Commission concluded
that, if CR packages were easier to use,
more people would purchase and
properly use CR packaging.
Accordingly, the Commission proposed
to substitute a panel of 100 older adults,
of ages from 60 to 75 years for the panel
of 18- to 45-year-olds. The Commission
also solicited comment on allowing a 5-
minute familiarization period in the
adult test, during which the subject
must open the package, before the 1-
minute test. 56 FR 9181 (March 5, 1991).
Other amendments, intended to
simplify the current child test
procedures, add a procedure for
determining whether the package was
adequately resecured by the adults, and
to ensure that the tests produced more
consistent results, were also proposed.

The Commission received a number
of comments on the proposed rule, and
contracted for additional testing to
obtain information to address the
comments on the proposed 5-minute/1-
minute test. On March 21, 1994, the
Commission published a Federal
Register notice outlining the new
information obtained, describing
possible changes to the proposed test
procedure, and requesting comment on
these matters. 59 Fed. Reg. 13264. The
possible changes to the test procedure
included:

1. Dividing the 60-75-year-olds into 3
age groups and distributing the

participants in the groups to reduce
variability.

2. Modifying the sequential testing
scheme for older adults to provide more
certainty about passing or failing
“borderline” packages. This involves
testing sequential panels of 100 seniors,
up to 400 subjects, until a statistically
valid determination is made.

3. Adopting the 5-minute/1-minute
older adult test on which comment was
sought previously.

The additional data also resulted in
other minor changes to the proposal and
provided information that the
Commission can use to address other
comments that did not warrant any
changes.

The Commission may vote later this
year on whether to issue these revisions
to the PPPA protocol. Manufacturers of
lidocaine- and dibucaine-containing
products are urged to consider changing
to CR packaging that not only meets the
current PPPA requirements but will
meet the new procedures that may be
adopted. This would eliminate any need
to change packaging twice in a relatively
short period of time.

List of Subjects in 16 CFR Part 1700

Consumer protection, Drugs, Infants
and children, Packaging and containers,
Poison prevention, Toxic substances.

J. Conclusion

For the reasons given above, the
Commission amends 16 CFR 1700 as
follows:

PART 1700—[AMENDED]

1. The authority citation for part 1700
continues to read as follows:

Authority: Pub. L. 91-601, secs. 1-9, 84
Stat. 1670-74, 15 U.S.C. 1471-76. Secs.
1700.1 and 1700.14 also issued under Pub. L.
92-573, sec. 30(a), 88 Stat. 1231, 15 U.S.C.
2079(a).

2. Section 1700.14 is amended by
adding new paragraphs (a)(23) and
(a)(24) and the introductory text of
paragraph (a) is republished to read as
follows:

§1700.14 Substances requiring special
packaging.

(a) Substances. The Commission has
determined that the degree or nature of
the hazard to children in the availability
of the following substances, by reason of
their packaging, is such that special
packaging is required to protect children
from serious personal injury or serious
illness resulting from handling, using,
or ingesting such substances, and the
special packaging herein required is
technically feasible, practicable, and

appropriate for these substances:
* * * * *
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(23) Lidocaine. Products containing
more than 5.0 mg of lidocaine in a
single package (i.e., retail unit) shall be
packaged in accordance with the
provisions of § 1700.15(a) and (b).

(24) Dibucaine. Products containing
more than 0.5 mg of dibucaine in a
single package (i.e., retail unit) shall be
packaged in accordance with the
provisions of § 1700.15(a) and (b).

Dated: April 3, 1995.
Sadye E. Dunn,

Secretary, Consumer Product Safety
Commission.
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(This Appendix will not be printed in
the Code of Federal Regulations.)
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[FR Doc. 95-8628 Filed 4-7-95; 8:45 am]
BILLING CODE 6335-01-P

DEPARTMENT OF DEFENSE
Office of the Secretary
32 CFR Part 290

Defense Contract Audit Agency
(DCAA) Freedom of Information Act
Program

AGENCY: Office of the Secretary of
Defense, DoD.

ACTION: Final rule.

SUMMARY: This administrative
amendment is published to inform
potential FOIA requestors of the
geographical coverage of Wyoming from
the Western region to the Central region
as part of its reorganization. This part
also authorizes the “DCAA Label 4”
(For official use only coversheet).

EFFECTIVE DATE: (April 10, 1950).

FOR FURTHER INFORMATION CONTACT:

Mr. Dave Henshall, Attn: CMR, Defense
Contract Audit Agency, Cameron
Station, Alexandria, VA 22304-6168,
telephone 703-274-4400.

List of Subjects in 32 CFR Part 290

Freedom of information.

Accordingly, 32 CFR Part 290 is
amended as follows:
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PART 290—DEFENSE CONTRACT
AUDIT AGENCY (DCAA) FREEDOM OF
INFORMATION ACT PROGRAM

1. The authority citation of part 290
continues to read as follows:

Authority: 5 U.S.C. 552.

2. Appendix B to part 290 is amended
as follows:

a. Regional office CALIFORNIA is
amended after ““Oregon” by adding the
word “and”, and after ‘““Washington” by
removing the words, ‘““and Wyoming.”

b. Regional office TEXAS is amended
after “Wisconsin” by adding the state
“Wyoming”.

3. Appendix C to part 290 is amended
by adding new paragraph (c)(3) to read
as follows:

Appendix C to Part 290—For Official
Use Only
* * * * *

c * X *

(3) DCAA Label 4, FOUO Cover Sheet.
This form may be used to further
identify FOUO information.

* * * * *
Dated: April 3, 1995.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 95-8652 Filed 4-7-95; 8:45 am]
BILLING CODE 5000-04-M

32 CFR Parts 354, 355, 357, 359, 360,
361, and 374

Organizational Charters; Removal of
Parts

AGENCY: Office of the Secretary, DoD.
ACTION: Final rule.

SUMMARY: The Department of Defense
hereby removes obsolete parts
concerning organizational charters
within the Department of Defense from
title 32 of the Code of Federal
Regulations. These organizations are
specifically identified as Under
Secretary of Defense for Policy (DoD
Directive 5111.1); Principal Deputy
Under Secretary of Defense for Policy
(DoD Directive 5111.3); Assistant
Secretary of Defense for Nuclear
Security and Counterproliferation (DoD
Directive 5111.5); Assistant Secretary of
Defense for International Security
Affairs (DoD Directive 5111.7); Assistant
Secretary of Defense for Strategy,
Requirements, and Resources (DoD
Directive 5111.8); Director of Net
Assessment (DoD Directive 5111.9); and
Assistant Secretary of Defense for
Special Operations and Low-Intensity
Conflict (DoD Directive 5138.3). These
parts have served the purpose for which

they were intended and are no longer
valid.

EFFECTIVE DATE: March 22, 1995.

FOR FURTHER INFORMATION CONTACT: L.M.
Bynum, Correspondence and Directives
Directorate, 1155 Defense Pentagon,
Washington, DC 20301-1155.
SUPPLEMENTARY INFORMATION:

List of Subjects in 32 CFR Parts 354,
355, 357, 359, 360, 361, and 374

Organization and functions
(Government agencies).

PARTS—[REMOVED]

Accordingly, by the authority of 10
U.S.C. 131, 32 CFR parts 354, 355, 357,
359, 360, 361, and 374 are removed.

Dated: April 3, 1995.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 95-8653 Filed 4-7-95; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
[CGD09-95-004]

Drawbridge Operation Regulations;
Chicago River, IL

AGENCY: Coast Guard, DOT.

ACTION: Notice of revised temporary
deviation.

SUMMARY: The Commander, Ninth Coast
Guard District, has revised the bridge
opening schedule for the authorized 90-
day deviation from the operation
regulations for the draws of City of
Chicago-owned bridges over the Chicago
River, Illinois. The deviation is being
revised based on all available
information, including information and
comments presented at the public
hearing held on Thursday, March 9,
1995. The revised deviation will
provide for daylight weekend openings,
and weekday daylight and evening
openings on Tuesdays and Thursdays
during the Spring breakout period.
DATES: The deviation will be effective
from April 15, 1995, through July 13,
1995, unless sooner terminated by the
District Commander. Comments on the
impacts of the deviation must be
received by June 9, 1995.

ADDRESSES: Comments on the deviation
may be mailed to Mr. Robert Bloom,
Chief, Bridge Branch, Ninth Coast Guard
District, 1240 East Ninth Street,
Cleveland, Ohio. The public docket will

be available for inspection or copying in
room 2083D, at the above address
between 8 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert W. Bloom, Jr., Chief, Bridge
Branch, Ninth Coast Guard District,
(216) 522-3993.

SUPPLEMENTARY INFORMATION:
Drafting Information

The principal persons involved in
drafting this document are Robert
Bloom, Chief, Bridge Branch, and
Commander James Collin, District Legal
Officer, Ninth Coast Guard District.

Background and Purpose

Regulations governing the operation
of drawbridges are promulgated under
the authority of 33 U.S.C. 499. As
amended in 1988, the statute provides
that any rules and regulations made in
pursuance of this section shall, to the
extent practical and feasible, provide for
regularly scheduled openings of
drawbridges during seasons of the year,
and during times of the day, when
scheduled openings would help reduce
motor vehicle traffic delays and
congestion on roads and highways
linked by drawbridges.

Following notice and comment
rulemaking, the Coast Guard
promulgated a final rule on April 18,
1994, establishing a new rule for
drawbridge operations on the Chicago
River. On September 26, 1994, the
United States District Court for the
District of Columbia issued an order in
the case of Crowley’s Yacht Yard, Inc.,
Plaintiff, v. Federico Pefa, Secretary,
United States Department of
Transportation, Defendant, (C.A. No.
94-1152 SSH), rescinding the Final Rule
published on April 18, 1994, and
reinstating the previous regulations
found at 33 CFR 117.391. The
regulations reinstated by the District
Court provided for on-demand openings
of drawbridges except during rush hour
periods.

Further, those regulations contained
no requirement for advance notice or
the use of specified recreational vessel
flotilla size. As a result of the Court
decision and to gather data for future
use, in the Fall of 1994, the District
Commander issued a temporary
deviation to regulations for the period
October 11, 1994 through December 5,
1994, with a comment period through
January 15, 1995. The deviation
provided openings of bridges, with a
twenty-four hour advance notice to the
City of Chicago, from 7 a.m. to 7 p.m.
on Saturdays and Sundays, and on
Wednesdays between the hours of 6:30
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p.m. and 10 p.m. throughout the entire
period. In addition, from October 11
through October 23 the draws were
opened during the period from 10:30
a.m. to 1:30 p.m. on Tuesdays and
Thursdays, and from October 23
through December 5 the draws were
opened for vessel passage during the
period between 10:30 a.m. and 1:30 p.m.
on Wednesdays. Flotilla size was
specified.

At the end of the comment period for
the temporary deviation to regulations,
the Coast Guard received twenty-one
comments. One comment letter, from
the City of Chicago, expressed
opposition to any permanent regulation
for the Spring breakout in 1995. In
support of its position, the City
provided data concerning the number of
boat runs during the preceding Spring
and Fall seasons, including the number
of boats traversing through the
drawbridges and the number of times
the individual drawbridges were opened
and delays that occurred. The City was
unable to provide a vehicular traffic
count for the Fall, but it stated that it
would provide traffic count statistics for
the Spring season. In the interim, the
City urged a deviation schedule
allowing one weekday daylight opening
and weekend openings. Thirteen of the
other twenty comment letters favored
not affecting any change to the
regulations that are in place now and
expressed opposition to establishing
minimums and maximums for
recreational vessel flotilla sizes that
would be allowed to pass through the
bridges. Other commenters indicated
that if a change is necessary, there
should be daylight openings during the
weekdays and openings should not be
restricted to strictly nighttime hours
from Monday through Friday. These
commenters also expressed opposition
to establishing a minimum and
maximum number of boats that would
be required for the bridges to be opened.
Representatives from the Chicago River
boat yards in their comments stated they
did not favor a permanent regulation for
the Spring breakout in 1995, but favor
the existing regulatory structure.

On February 16, 1995, (60 FR 8941)
the District Commander published a
Notice of his intent to issue a deviation
for the Spring breakout and announced
a public hearing to discuss the proposed
schedule in the deviation. The proposed
deviation would have required the
draws to open on demand, except
during rush-hour periods for
recreational vessels that had provided
twenty-four hours notice of their
intended passage through the draws.

Public Hearing

The Commander, Ninth Coast Guard
District, held a public hearing to solicit
comments relative to this deviation
which will govern the operation of City
of Chicago-owned drawbridges across
the Chicago River System during the
Spring breakout.

The hearing provided all concerned
parties with the opportunity to present
oral and written statements, with
supporting data, to the Coast Guard for
evaluation to determine if any revisions
ought to be made to the proposed
deviation.

A Coast Guard representative
presided at the hearing, made a brief
opening statement describing the
proposed temporary deviation to
regulations, and announced the
procedures to be followed at the
hearing. The meeting was well attended
and there were multiple presentations,
primarily by three interested groups: the
City of Chicago, the boatyards, and some
national level organizations. A
transcript is being made of the hearing
and may be purchased by the public
through arrangements with Ms.
Katherine Kerns, CSR, 79 West Monroe
Street, Suite 627, Chicago, IL 60603. She
may also be reached at (312) 357-1617.

Summary of Comments at Public
Hearing

The City representatives stated they
have determined weekday daylight
openings are not necessary since all
outgoing and incoming flotillas can be
accommodated on weekends. Weekday
openings are too disruptive to
emergency services, commercial
vehicular traffic during business hours,
and pedestrian and mid-day vehicular
traffic.

Businesses in Chicago were not in
favor of weekday daylight openings due
to disruption of deliveries, public
transportation, and emergency services.

Representatives of the boatyards
stated that the regulations presently in
effect should not be modified until data
is collected for an entire navigation
season to depict seasonal changes of
impact.

The boaters stated not all boatowners
are available to join flotillas on
weekends, but they can join flotillas
during the weekday daylight hours.
Nighttime navigation, in their opinion,
during the week is not conducive to
safety.

Based on the comments from the
public hearing and all available data the
District Commander is revising the
authorized deviation for the Spring
breakout period to better address the
concerns which were expressed by

those participating in the public
meeting.

The concerns raised at the public
meeting and the data submitted to the
Coast Guard at this point are insufficient
to provide a basis for a permanent
regulatory change. They nonetheless
provide a framework for making
revisions to the Spring deviation,
particularly in light of the 1988
statutory amendment. This deviation
period will be preliminary to the
permanent rulemaking project to be
conducted as a formal Negotiated
Rulemaking, announced by separate
notice elsewhere in today’s issue of the
Federal Register. The Coast Guard
intends to charter a Negotiated
Rulemaking Committee to develop a
proposed permanent rule based on
information and comments gathered
during this and previous deviation
periods as well as new information to be
developed by the Committee during the
rulemaking. The Coast Guard is
requesting participation by both the City
of Chicago and the interested boatyards
and is asking them to submit data and
impact assessments relating to this and
other deviations in order to assist the
Committee members in formulating any
proposed changes to the current
regulations. In particular, the Coast
Guard requests the City of Chicago to
provide information on unreasonable
impacts upon vehicular traffic resulting
from bridge openings at inopportune
time; inequities or adverse impacts on
other modes of transportation resulting
from bridge openings at particular
times; vehicular traffic counts showing
directional flow (in fifteen minute
increments over a period of at least
fourteen consecutive days); reports of
delays experienced by emergency
vehicles (fire, ambulance, police) due to
bridge openings; bridgetender logs for
the 1994 navigation season (1 April
1994 through 5 December 1994); and
current costs for operation of the bridges
to provide for the passage of recreational
vessels both under the provisions of this
deviation and under the current
permanent regulations. The boatyards
and boat operators are requested to
provide information concerning the
impacts of the deviation on their ability
to prepare vessels for the Spring
breakout, and the needs of boat
operators, including the ability to
traverse the Chicago River on weekends
or at stated weekday hours, the ability
to form flotillas, the practicality of
advance notices scheduling drawbridge
openings, problems presented by
traversing the Chicago River at night,
and any other information which will be
helpful to the Negotiated Rulemaking
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Committee in balancing the operational
needs of the boatyards with the needs of
the City and other modes of
transportation.

The District Commander has
authorized the temporary deviation to
commence on April 15, 1995, and
remain in effect for a period of ninety
(90) days. This deviation will require
that the City open their bridges for the
passage of recreational vessels on
Saturdays and Sundays from 7 a.m. to
7 p-m., on Tuesdays and Thursdays
from 10:30 a.m. to 1:30 p.m., and on
Tuesday and Thursday evenings from
6:30 p.m. to 11:30 p.m. All openings
require twenty-four hour advance notice
of intended passage be given to the City.

The bridges subject to this deviation
need not open for the passage of any
vessels from 7:30 a.m. to 10 a.m. and 4
p-m. to 6:30 p.m., Mondays through
Fridays. The Coast Guard anticipates
that the boatyard owners and boaters
will coordinate the movement of vessels
from the boatyards to Lake Michigan
and, to the extent practicable, arrange
for the vessels to move in flotillas so as
to minimize the number of bridge
openings required. No requirement for
minimum flotilla size will be imposed,
however past experience indicates that

an upper target of approximately 25
vessels is appropriate and will be
enforced. This deviation will facilitate
data gathering and scheduling and will
support safety while addressing
concerns of all parties during the Spring
period when most recreational vessels
traditionally return to Lake Michigan
from winter storage at the Chicago River
boat yards. The temporary deviation
from the operating requirements at 33
CFR 117.391 governing bridges owned
by the City of Chicago over the Chicago
River will read as follows:
The bridges affected by this deviation
are listed below:

Main branch | South branch | North branch
Lake Shore Lake Street .. | Grand Ave-
Drive. nue.
Columbus Randolph Ohio Street.
drive. Street.
Michigan Av- | Washington Chicago Ave-
enue. Street. nue.
Wabash Ave- | Monroe N Halsted
nue. Street. Street.
State Street .. | Madison
Street.
Dearborn Adams Street.
Street.
Clark Street .. | Jackson Bou-
levard.
LaSalle Van Buren
Street. Street.
Wells Street . | Eisenhower
Express-
way.

Main branch | South branch | North branch
Franklin-Orle- | Harrison
ans Street. Street.
Roosevelt
Road.

18th Street.

Canal Street.

South Hal-
sted Street.

South Loomis
Street.

South Ash-
land Ave-
nue.

This deviation from normal operating
regulations is authorized in accordance
with the provisions of title 33 of the
Code of Federal Regulations, §117.43,
and applies only to the passage of
recreational vessels. Under this
deviation the bridges listed above
operated by the City of Chicago shall
operate as follows:

(a) The bridges covered by this
deviation need not open for the passage
of vessels Mondays through Fridays
from 7:30 a.m. to 10 a.m. and 4 p.m. to
6:30 p.m.

(b) On Saturdays and Sundays the
draws shall open on signal between the
hours of 7a.m. and 7 p.m.

(c) On Tuesdays and Thursdays the
draws shall open on signal between the
hours of 10:30 a.m. and 1:30 p.m.

(d) On Tuesdays and Thursdays the
draws shall open on signal between the
hours of 6:30 p.m. and 11:30 p.m.

(e) Except for emergencies, all
openings require that 24 hours advance
notice of intended passage be given to
the City.

(f) Not more than 25 vessels shall pass
through the bridges during one opening.

(9) This period of deviation is
effective from April 15, 1995 through
July 13, 1995.

Dated: April 5, 1995.
Rudy K. Peschel,

Rear Admiral, U.S. Coast Guard Commander,
Ninth Coast Guard District.

[FR Doc. 95-8758 Filed 4-6-95; 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 165
[CGD01-95-035]

RIN 2115-AA97

Safety Zone: Transatlantic

Reinsurance Co. Fireworks, Upper New
York Bay, NY and NJ

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for

a fireworks program located in Federal
Anchorage 20C in Upper New York Bay,
New York. This safety zone will be in
effect on May 9, 1995, from 8:45 p.m.
until 10 p.m., unless extended or
terminated sooner by the Captain of the
Port, New York. The safety zone will
temporarily close all waters of the
Upper New York Bay, within a 300 yard
radius of the fireworks platform
anchored approximately 300 yards east
of Liberty Island, New York.

EFFECTIVE DATE: This rule is effective on
May 9, 1995, from 8:45 p.m. until 10
p.m., unless extended or terminated
sooner by the Captain of the Port, New
York.

FOR FURTHER INFORMATION CONTACT:

Lieutenant (Junior Grade) K. Messenger,
Maritime Planning Staff Chief, Coast
Guard Group New York (212) 668—7934.

SUPPLEMENTARY INFORMATION:
Drafting Information

The drafters of this notice are LTJG K.
Messenger, Project Manager, Coast
Guard Group New York and LCDR J.
Stieb, Project Attorney, First Coast
Guard District, Legal Office.

Regulatory History

Pursuant to 5 U.S.C. 553, a notice of
proposed rulemaking (NPRM) was not
published for this regulation and good
cause exists for not publishing an
NPRM. Due to the date this application
was received, there was insufficient
time to draft and publish a notice of
proposed rulemaking that allows for a
reasonable comment period prior to the
event. The delay encountered if normal
rulemaking procedures were followed
would effectively cancel this event.
Cancellation of this event is contrary to
public interest.

Background and Purpose

On March 17, 1995, Fireworks by
Grucci submitted an application to hold
a fireworks program in the waters of
Upper New York Bay, off of Liberty
Island, New York. This regulation
establishes a temporary safety zone in
all waters of the Upper New York Bay
within a 300 yard radius of the
fireworks platform anchored
approximately 300 yards east of Liberty
Island, New York, at or near 40°41'17"N
latitude, 074°02'25""W longitude. The
safety zone will be in effect on May 9,
1995 from 8:45 p.m. until 10 p.m.,
unless extended or terminated sooner by
the Captain of the Port, New York.

This safety zone precludes all vessels
from transiting this portion of the Upper
New York Bay and is needed to protect
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mariners from the hazards associated
with fireworks exploding in the area.

Regulatory Evaluation

This regulation is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979). The Coast Guard
expects the economic impact of this
regulation to be so minimal that a full
Regulatory Evaluation under paragraph
10(e) of the regulatory policies and
procedures of DOT is unnecessary. This
safety zone closes a portion of the Upper
New York Bay to all vessel traffic on
May 9, 1995, from 8:45 p.m. until 10
p.m., unless extended or terminated
sooner by the Captain of the Port, New
York. Although this regulation prevents
traffic from transiting this area, the
effect of this regulation will not be
significant for several reasons. Due to
the fact that this safety zone will not
impact any navigable channel; that the
duration of the event is limited; that the
event is at a late hour; and that
extensive, advance advisories will be
made to the maritime community, the
impact of this regulation is expected to
be so minimal that a Regulatory
Evaluation is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this regulation
will have a significant economic impact
on a substantial number of small
entities. “Small entities” include
independently owned and operated
small businesses that are no dominant
in their field and that otherwise qualify
as ‘‘small business concerns” under
Section 3 of the Small Business Act (15
U.S.C. 632).

For the reasons given in the
Regulatory Evaluation, the Coast Guard
expects the impact of this regulation to
be minimal. The Coast Guard certifies
under 5 U.S.C. 605(b) that this
regulation will not have a significant
economic impact on a substantial
number of small entities.

Collection of Information

This regulation contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501).

Federalism

The Coast Guard has analyzed this
action in accordance with the principles
and criteria contained in Executive
Order 12612 and has determined that
this regulation does not raise sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Environment

The Coast Guard has considered the
environmental impact of this regulation
and concluded that under section
2.B.2.e. of Commandant Instruction
M16475.13, revised 59 FR 38654, July
29, 1994, the promulgation of this
regulation is categorically excluded
from further environmental
documentation. A Categorical Exclusion
Determination and Environmental
Analysis Checklist are included in the
docket. An appropriate environmental
analysis of the fireworks program will
be conducted in conjunction with the
marine event permitting process.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Regulation

For reasons set out in the preamble,
the Coast Guard amends 33 CFR Part
165 as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
49 CFR 1.46.

2. A temporary section, § 165.T01—
035, is added to read as follows:

§165.T01-035 Safety Zone; Transatlantic
Reinsurance Co. Fireworks, Upper New
York Bay, New York and New Jersey.

(a) Loction. All waters of Federal
Anchorage 20C, Upper New York Bay,
within a 300 yard radius of the
fireworks platform anchored
approximately 300 yards east of Liberty
Island, New York, at or near 40°41'17"'N
latitude, 074°02'25""W longitude.

(b) Effective period. This safety zone
is in effect on May 9, 1995, from 8:45
p.m. until 10 p.m., unless extended or
terminated sooner by the Captain of the
Port, New York.

(c) Regulations.

(1) The general regulations contained
in 33 CFR Section 165.23 apply.

(2) All persons and vessels shall
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on scene patrol personnel.

U.S. Coast Guard patrol personnel
include commissioned, warrant, and
petty officers of the Coast Guard. Upon
being hailed by a U.S. Coast Guard
vessel via siren, radio, flashing light, or
other means, the operator of a vessel
shall proceed as directed.

Dated March 31, 1995.
T. H. Gilmour,

Captain, U.S. Coast Guard, Captain of the
Port, New York.

[FR Doc. 95-8641—Filed 4—-7-95; 8:45 am]
BILLING CODE 4910-14-M

POSTAL SERVICE
39 CFR Part 20

Implementation of WORLDPOST
Priority Letter; Correction

AGENCY: Postal Service.
ACTION: Interim rule; Correction.

SUMMARY: This document contains a
correction to the interim rules published
on March 17, 1995 (60 FR 14370-
14371). Those rule relate to the
implementation on March 16, 1995, of
WORLDPOST Priority Letter, a new
international postal service.

EFFECTIVE DATE: March 16, 1995.

FOR FURTHER INFORMATION CONTACT:
Janet M. Mitchell, (202) 268—6095

In the rules beginning on page 14370
in the issue of Friday, March 17, 1995,
make the following correction:

On page 14371 in the second column,
under section 226.32, Service Areas, the
last line of the ZIP Code service area
shown in the chart was “20910-20912,
222, 223", This line should read
“20910-20912, 220-223".

Dated: April 5, 1995.
Stanley F. Mires,
Chief Counsel, Legislative.
[FR Doc. 95-8778 Filed 4—7-95; 8:45 am]
BILLING CODE 7710-12-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 9

[FRL-5187-7]

OMB Approval Numbers Under the
Paperwork Reduction Act

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Technical amendment.

SUMMARY: In compliance with the
Paperwork Reduction Act, this
document adds the Office of
Management and Budget (OMB) control
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numbers issued under the Paperwork
Reduction Act (PRA) for Control of Air
Pollution; Determination of Significance
for Nonroad Sources and Emission
Standards for New Nonroad
Compression-Ignition Engines At or
Above 37 Kilowatts.

EFFECTIVE DATE: This final rule is
effective May 10, 1995.

FOR FURTHER INFORMATION CONTACT:
Linda Hormes, Certification Division,
U.S. Environmental Protection Agency,
2565 Plymouth Road, Ann Arbor,
Michigan 48105, telephone (313)668—
4502.

SUPPLEMENTARY INFORMATION:
A. Legal Authority to Amend Part 9

EPA is today amending the table of
currently approved information
collection request (ICR) control numbers
issued by OMB for various regulations.
Today’s amendment updates the table to
accurately display those information
requirements promulgated under the
final rulemaking which appeared in the
Federal Register on June 17, 1994 (59
FR 31306). This display of the OMB
control number and its subsequent
codification in the Code of Federal
Regulations satisfies the requirements of
the Paperwork Reduction Act (44 U.S.C.
3501 et seq.) and OMB’s implementing
regulations at 5 CFR 1320.

The ICR was previously subject to
public notice and comment prior to
OMB approval. As a result, EPA finds
that there is ““good cause” under section
553(b)(B) of the Administrative
Procedure Act (5 U.S.C. 553(b)(B)) to
amend this table without prior notice
and comment. Due to the technical
nature of the table, further notice and
comment would be unnecessary. For the
same reasons, EPA also finds that there
is good cause under 5 U.S.C. 553(d)(3).

B. Burden Statement

The information collection
requirements in this rule have been
approved by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.
and have been assigned control number
2060-0287.

This collection of information has an
estimated reporting burden averaging
5,800 hours for a typical engine
manufacturer. However, the hours spent
annually on information collection
activities by a given manufacturer
depends upon manufacturer-specific
variables, such as the number of engine
families, production changes, emissions
defects, and so forth. This estimate
includes time for reviewing
instructions, searching existing data
sources, gathering and maintaining the

data needed, and completing and
reviewing the collection of information.

Send comments regarding the burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden to
Chief, Information Policy Branch; EPA;
401 M St. SW (Mail Code 2136);
Washington, DC 20460; and to the
Office of Information and Regulatory
Affairs; Office of Management and
Budget; Washington, DC 20503, marked
“Attention: Desk Officer for EPA”.

List of Subjects in 40 CFR Part 9

Reporting and recordkeeping
requirements.

Dated: April 3, 1995.
Mary D. Nichols,

Assistant Administrator for Air and
Radiation.

For the reasons set out in the
preamble, 40 CFR part 9 is amended as
follows:

PART 9—[AMENDED]

1. The authority citation for part 9
continues to read as follows:

Authority: 7 U.S.C. 135 et seq., 136—-136y;
15 U.S.C. 2001, 2003, 2005, 2006, 2601-2671;
21 U.S.C. 331j, 3464, 348; U.S.C. 9701; 33
U.S.C. 1251 et seq., 1311, 1313d, 1314, 1321,
1326, 1330, 1344, 1345 (d) and (e), 1361; E.O.
11735, 38 FR 21243, 3 CFR, 1971-1975
Comp. p. 973; 42 U.S.C. 241, 242b, 243, 246,
300f, 300g, 300g-1, 300g-3, 300g-4, 300g-5,
300g-6, 300j-1, 300j-2, 300j-3, 300j-4, 300j-9,
1857 et seq., 6901-6992k, 7401-76711, 7542,
9601-9657, 11023, 11048.

2. Section 9.1 is amended by adding
the new entries to the table to read as
follows:

§9.1 OMB approvals under the Paperwork
Reduction Act.

* * * * *

o OMB con-
40 CFR citation trol No.
Control of Emissions From New
and In-Use Nonroad Engines
89.114-96 through 89.120-96 . 2060-0287
89.122-96 through 89.127-96 . 2060-0287
89.129-96 ....oooiieieiiee e 2060-0287
89.203-96 through 89.207-96 . 2060-0287
89.209-96 through 89.211-96 . 2060-0287
89.304-96 through 89.331-96 . 2060-0287
89.404-96 through 89.424-96 . 2060-0287
* * * * *

[FR Doc. 95-8741 Filed 4—-7-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52

[AZ31-1-6531; FRL-5173-8]

Approval and Promulgation of
Implementation Plans; Arizona-
Phoenix Nonattainment Area; PM1g

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: EPA is finalizing the approval
of a revision to the Arizona State
Implementation Plan (SIP) proposed in
the Federal Register on July 28, 1994.
The revision was submitted to EPA by
Arizona to fulfill the State’s obligation
to revise its SIP to meet the PM4o
(particulate matter less than or equal to
10 microns in aerodynamic diameter)
“moderate’ area planning requirements
of the Clean Air Act (CAA or Act). This
approval action will incorporate this
revision into the federally approved SIP.
The intended effect of approving this
revision is to regulate emissions of PMio
in the Phoenix Planning Area (PPA).
The revised SIP controls PM1g emissions
from sources including, but not limited
to, paved roads, construction and
demolition activities, unpaved parking
areas and roads, nonmetallic mineral
mining and processing facilities, open
burning activities, uncovered haul
trucks and farming operations. Thus,
EPA is finalizing the approval of this
revision into the Arizona SIP under
provisions of the CAA regarding EPA
action on SIP submittals, SIPs for
national primary and secondary ambient
air quality standards and plan
requirements for nonattainment areas.

EFFECTIVE DATE: This action is effective
on May 10, 1995.

ADDRESSES: Copies of the SIP revision
are available for public inspection at
EPA’s Region IX office during normal
business hours. Copies of the submitted
SIP revisions are available for
inspection at the following locations:

Plans Development Section (A-2-2), Air
and Toxics Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105.

Environmental Protection Agency, Air
Docket (6102), 401 “M” Street SW.,
Washington, DC 20460.

Arizona Department of Environmental
Quality, 3033 North Central Avenue,
Phoenix, AZ 85012.

FOR FURTHER INFORMATION CONTACT:
Robert Pallarino, (415) 744-1212.

SUPPLEMENTARY INFORMATION:
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|. Background

A. CAA Requirements

On the date of enactment of the 1990
Clean Air Act Amendments, PMjg areas,
including the PPA, meeting the
conditions of section 107(d) of the Act
were designated nonattainment by
operation of law. Once an area is
designated nonattainment, section 188
of the Act outlines the process for
classification of the area and establishes
the area’s attainment date. In
accordance with section 188(a), at the
time of designation, all PMig
nonattainment areas were initially
classified as ““‘moderate” by operation of
law. See 40 CFR 81.303 (1993). A
moderate area may subsequently be
reclassified as “‘serious” if at any time
EPA determines that the area cannot
practicably attain the PMio NAAQS by
the applicable attainment date for
moderate areas, December 31, 1994.
Moreover, a moderate area is
reclassified by operation of law if the
area is not in attainment after the
applicable attainment date, which is
December 31, 1994 for the PPA. EPA is
required to make a determination and
provide public notice regarding whether
the area has attained within six months
following the attainment date. See
Section 188(b), 42 U.S.C. 7513(a).

The air quality planning requirements
for moderate PM1o nonattainment areas
are set out in subparts 1 and 4 of title
I of the Act. EPA has issued guidance in
its General Preamble describing EPA’s
views on how the Agency will review
SIPs and SIP revisions submitted under
title | of the Act, including those
containing moderate PMio
nonattainment area SIP provisions. 57
FR 13498 (April 16, 1992); 57 FR 18070
(April 28, 1992). The General Preamble
provides a detailed discussion of the
EPA’s interpretation of the Title |
requirements.

States with initial moderate PMio
nonattainment areas were required to
submit, among other things, the
following provisions by November 15,
1991:1

1. Provisions to assure that reasonably
available control measures (RACM)
(including such reductions in emissions
from existing sources in the area as may
be obtained through the adoption, at a
minimum, of reasonably available

1There are additional submittals associated with
moderate PM;o nonattainment plans, such as a
permit program for the construction of new and
modified major stationary sources and contingency
measures. See sections 189(a) and 172(c)(9). These
submittals were required to be submitted in 1992
and 1993, respectively, and are not the subject of
today’s action which addresses only those plan
provisions required to be submitted on November
15, 1991.

control technology (RACT)) shall be
implemented no later than December
10, 1993;

2. Either a demonstration (including
air quality modeling) that the plan will
provide for attainment as expeditiously
as practicable but no later than
December 31, 1994, or a demonstration
that attainment by that date is
impracticable;

3. Pursuant to section 189(c)(1), for
plan revisions demonstrating
attainment, quantitative milestones
which are to be achieved every 3 years
and which demonstrate reasonable
further progress (RFP) toward
attainment by December 31, 1994;2 and

4. Provisions to assure that the control
requirements applicable to major
stationary sources of PM1 also apply to
major stationary sources of PMjg
precursors, except where the
Administrator determines that such
sources do not contribute significantly
to PMyg levels which exceed the
NAAQS in the area.

In today’s rulemaking action, EPA is
taking final action to approve Arizona’s
moderate PM1o SIP revision for the PPA,
which includes the State’s
demonstration that attainment of the
PMio NAAQS by December 31, 1994, is
impracticable for the PPA. EPA is also
announcing its intention to reclassify
the PPA as a serious nonattainment area
pursuant to section 188(b)(2). However,
EPA is not making a finding as to
whether the PPA has attained the PMjq
NAAQS in today’s action, but, as
discussed elsewhere in this Notice, will
be doing so in a separate action in the
coming months. See Section IIl. Once
EPA determines the PPA has not
attained the PM1o NAAQS, the area will
be reclassified to serious by operation of
law.

B. Proposed SIP Approval

EPA proposed approval of the
moderate area PM1o SIP revision for the
PPA on July 28, 1994 (59 FR 38402).
EPA’s proposed approval was based on
a preliminary finding that the State’s
submittal meets the requirements of the
Act, including: (1) an inventory of all
sources of PMyg in the nonattainment
area; (2) provisions to implement RACM
by December 10, 1993; and (3) a
demonstration that attainment of the

2 As discussed in the Federal Register notice
proposing approval of this plan, the PM1o plan for
the PPA does not demonstrate attainment by
December 31, 1994, but rather includes the
alternative demonstration that attainment by that
date is impracticable. Therefore, section 189(c) does
not apply. However, as discussed further in this
notice, areas demonstrating that attainment is
impracticable are required by section 172(c)(2) to
demonstrate RFP. See Section IV. of this Notice,
“Reasonable Further Progress”.

PMi1o NAAQS by the moderate area
attainment date, December 31, 1994, is
impracticable.

EPA proposed simultaneously to
approve Maricopa County Rule 310—
Open Fugitive Dust Sources, 311—
Particulate Matter from Process
Industries, 314—Open Outdoor Fires,
and 316—Nonmetallic Mineral Mining
and Processing, as new rules the State
adopted as RACM for the PPA. EPA also
proposed to reclassify the PPA as a
serious area and invited public
comment on whether final action
should occur under section 188(b)(1) or
188(b)(2) of the CAA.

I1. Today’s Action

In today’s document, EPA is taking
final action to approve the moderate
area PMjo state implementation plan
revision for the PPA. The SIP revision
for the PPA was submitted by the State
of Arizona on August 11, 1993 and
March 3, 1994. Maricopa County Rule
314 was adopted by the State and
submitted to EPA on January 4, 1990.
The State also submitted a revised
version of Maricopa County Rule 310—
Open Fugitive Dust Sources on
December 19, 1994. The County revised
this rule to delete provision 221.9 of the
Rule as requested by EPA. See 59 FR
38407, July 28, 1994. Specifically, EPA
is approving and incorporating by
reference into the SIP the MAG 1991
Particulate Plan for PMo for the
Maricopa County Area and 1993
Revisions, the Revised Chapter 9 and
Maricopa County Rule 311—Particulate
Matter from Process Industries and Rule
316—Nonmetallic Mineral Mining and
Processing, Maricopa County Rule
314—O0pen Outdoor Fires and Maricopa
County Rule 310—Open Fugitive Dust
Sources. EPA is also stating its
intention, but is not taking final action
at this time, to reclassify the PPA under
section 188(b)(2) of the Act. EPA is not
taking final action on its proposal to
reclassify the PPA under section
188(b)(1) of the Act.

I11. Reclassification

As stated above, EPA is not
reclassifying the PPA in this document.
However, EPA intends to propose
reclassification of the PPA to a serious
area pursuant to section 188(b)(2) of the
Act.

The Act provides two mechanisms for
reclassifying moderate PMio
nonattainment areas as serious PM1o
nonattainment areas. Section 188(b)(1)
gives EPA the discretion to reclassify
any area which EPA determines cannot
practicably attain the NAAQS by the
applicable attainment date at any time
before the attainment date. In the case
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of the PPA, the CAA-mandated
attainment date was December 31, 1994.
The second mechanism for
reclassification, provided by section
188(b)(2), is to make a finding after the
attainment date has passed that the area
has not attained the NAAQS.

The difference between these two
mechanisms involves the timing of
submittals of certain plan provisions.
Under section 188(b)(1), if EPA were to
take final action on its proposal to
reclassify the PPA as serious (see 59 FR
38406, July 28, 1994) the State would be
required to submit its serious area SIP
revision in two parts. Within 18 months
of the final action reclassifying the PPA,
the State would be required to submit
provisions to assure the implementation
of best available control measures
(BACM) no later than four years after
the date of reclassification. The State’s
demonstration that the plan provides for
attainment of the PM1o NAAQS by the
serious area attainment date (December
31, 2001) would have to be submitted
within four years of the date of
reclassification.

Under section 188(b)(2) of the Act, if
EPA makes a determination after the
moderate area attainment date has
passed that the PPA has not attained the
NAAQS, then within 18 months after
the date of reclassification, the State is
required to submit provisions to assure
the implementation of BACM no later
than four years after the date of
reclassification and a demonstration
that the plan will provide for attainment
of the PM1o NAAQS by December 31,
2001. The practical difference in these
two approaches is the timing of the
submittal of the attainment
demonstration and how it affects the
BACM determination.

Under section 188(b)(1), the State
would initially develop its BACM
determination in the absence of an
attainment demonstration with the
potential result that the chosen
measures would not ultimately attain
the PMjg standards by the applicable
attainment date. Such a result, however,
would not be revealed until several
years later, when the air quality
modeling analysis is conducted for the
attainment demonstration. If, at that
point, additional measures were found
to be necessary for the area to attain the
PM1o NAAQS, new measures would
have to be developed, adopted and
submitted to EPA. In contrast, under
section 188(b)(2), all the required
elements of the serious area plan
including the attainment demonstration
must be submitted to EPA within 18
months of reclassification. Thus, under
section 188(b)(2), EPA believes the

process of attaining the PMo standards
is expedited.

In its notice of proposed rulemaking,
EPA expressed its intent to reclassify
the PPA under section 188(b)(2) of the
Act. EPA believed that since the State
originally concluded that the PPA could
not practicably attain the PM1o NAAQS
by December 31, 1994 when it
developed its November 1991 plan
submission and that, despite procedural
delays and plan updates culminating in
the 1993 and 1994 SIP submittals, this
conclusion has not changed, the State
has been on notice for more than three
years that reclassification was likely.
Under these circumstances, a delay of
four years for the submission of a
serious area attainment demonstration is
unwarranted. Rather, the Agency
believed that it is more appropriate to
accelerate, to the maximum extent
possible, the State’s submission of a
complete serious area plan to attain the
PM1o NAAQS.

Notwithstanding the reasons above,
EPA stated in its proposed rulemaking
that there could be valid reasons
advanced for reclassifying the PPA
under section 188(b)(1). Therefore, EPA
proposed to reclassify the PPA using its
discretionary authority under section
188(b)(1). EPA stated its intent to
finalize the reclassification under
section 188(b)(1) only if it received
compelling arguments from
commenters. EPA received comments
on the issue of reclassification from the
Arizona Department of Environmental
Quality (ADEQ), Maricopa Association
of Governments (MAG), Maricopa
County Environmental Services
Department (MCESD), Arizona
Department of Transportation (ADOT),
and Arizona Center for Law in the
Public Interest (ACLPI). The comments
from ADEQ, MAG, MCESD, and ADOT
all encouraged EPA to reclassify the
PPA immediately under section
188(b)(1). These commenters were
concerned that the State’s ability to
complete the required technical
elements of the serious area SIP
revision, particularly an improved and
updated emission inventory and an
accurate air quality analysis including
air quality modeling, would require the
longer submittal time for a
demonstration of attainment afforded
under section 188(b)(1) of the Act. Many
of the commenters also argued that
taking final action to reclassify the PPA
before the moderate area attainment
date would expedite the air quality
benefits which would be provided by
the serious area plan since the BACM
implementation date would occur
sooner.

EPA has not been persuaded by these
comments to reclassify the PPA under
section 188(b)(1). EPA believes that the
State has been aware for a number of
years that, even taking into
consideration the implementation
efforts it has now undertaken in
complying with the PM1o Moderate area
planning requirements, that it was
impracticable to demonstrate attainment
of the PM1o NAAQS by December 31,
1994. Thus, EPA does not believe the
State has provided any valid basis to
delay submittal of an attainment
demonstration by four years.
Furthermore, the schedule for
developing and submitting the technical
elements of the serious area SIP revision
is no different than the schedule for
submitting a complete SIP revision for
areas designated nonattainment after the
passage of the 1990 CAA amendments.
Under section 189(a)(2)(B) these areas
are required to submit SIP revisions
within 18 months after the date they are
redesignated. The requirements for
developing the technical elements of a
serious area SIP are not substantially
different from those for a moderate area.

Regarding the BACM implementation
date, the Act simply states that BACM
is to be implemented no later than four
years after reclassification to serious.
Under the overall scheme of the Act, the
State is certainly permitted and, in fact,
encouraged to implement BACM on as
expeditious a schedule as practicable
before the four-year deadline.

EPA also notes that ACLPI opposed
reclassification of the PPA under
188(b)(1) because it would have the
effect of rewarding the State’s delay in
preparing its PMjo SIP by giving the
State four years instead of 18 months to
submit its serious area plan revision.
However, EPA is not taking final action
to reclassify the PPA under section
188(b)(1). For the reasons stated above,
EPA believes that reclassification under
section 188(b)(2) is the appropriate
action to take in this case. EPA will be
reviewing the PM1o monitoring data for
the PPA and will make an official
determination of whether the PPA has
attained the PM1o NAAQS by June 30,
1995 or sooner. To demonstrate
attainment of the PM1o NAAQS by the
applicable attainment date (December
31, 1994), the PPA would need to show
that it has had no violations of the PMo
standards, 24 hour and annual, in the
past three years (1992, 1993, and 1994).
40 CFR part 50, appendix K. The State
recorded violations of both standards in
1992 and 1993.

IV. Reasonable Further Progress

Section 172(c)(2) of the Act states that
nonattainment area plans shall require
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reasonable further progress (RFP). RFP
is defined by section 171(1) as ‘‘such
annual incremental reductions in
emissions of the relevant air pollutant as
are required by this part or may
reasonably be required by [EPA] for the
purpose of ensuring attainment of the
applicable [NAAQS] by the applicable
date.” However, there is a gap in the
statute in that the PM1o specific
provisions of the Act do not clearly
specify when and in what manner states
containing PM1o nonattainment areas
that ultimately demonstrate it is
impracticable to attain the NAAQS by
the Moderate area deadline, such as the
PPA, which is the subject of this
document, must demonstrate they have
met the RFP requirement. While section
189(c)(1) of the Act requires PMjo SIP
revisions to contain quantitative
milestones which are to be achieved
every 3 years until the area is
redesignated attainment and which
must also demonstrate reasonable
further progress, that section, by its
explicit terms, only applies to areas
with “plan revisions demonstrating
attainment.” However, while it appears
that the Act does not provide
specifically for a quantitative milestone
reporting requirement showing RFP is
met for areas that demonstrate it is
impracticable to attain the PMio NAAQS
by the applicable deadline, EPA
nonetheless believes, based on the
general nonattainment area provisions
regarding RFP as well as the overall
purpose and structure of Title | and Part
D of the Act, that such areas are not
thereby relieved of the obligation to
periodically demonstrate that they are
meeting the requirement for RFP.
Consequently, for purposes of
implementing the RFP requirement for
such areas, EPA believes that where the
language in section 171(1) indicates that
the purpose of the RFP reductions is to
ensure ‘“‘attainment of the applicable
[NAAQS] by the applicable [attainment]
date,” the applicable attainment date for
areas demonstrating that it is
impracticable to attain would be the
date set by section 188(c) when the area
is reclassified as serious. Similarly,
since the Act does not explicitly provide
for states with PM1g nonattainment
areas which demonstrate it is
impracticable to attain to submit
periodic reports demonstrating that RFP
is being met, such as is required under
section 189(c)(1) for PMjo areas which
demonstrate attainment, EPA believes it
may invoke the discretionary authority
provided the Agency under section
110(p) of the Act to require the
submittal of such reports. That section
states that ‘‘any State shall submit” such

reports as EPA may require, and on such
schedules as EPA may prescribe,
providing information on specific data
but also including ‘‘any other
information [EPA] may deem necessary
to assess the development effectiveness,
need for revision, or implementation of
any plan or plan revision required
under this Act.” The initial RFP report
for such areas is to be included in the
SIP submittal containing the area’s
demonstration of impracticability, and
should show that even though the
emissions reductions achieved through
the implementation of all RACM may
not be enough to enable the area to
demonstrate attainment by the Moderate
area deadline of December 31, 1994,
such implementation has resulted in
“incremental reductions” in emissions
of PMjo as the RFP definition in section
171(1) specifies. Once the area has been
reclassified, subsequent RFP report
submittals will be timed to reflect
emissions reductions which will be
achieved due to the implementation of
BACM. In summary then, EPA’s policy
is that the requirement to submit
periodic reports demonstrating that RFP
(as defined in section 171(1)) is being
met applies equally to PM1o
nonattainment areas that demonstrate
attainment by the applicable deadline
and to such areas that demonstrate it is
impracticable to attain by such date; for
the former areas the requirement applies
pursuant to sections 189(c)(1) and
172(c)(2), for the latter areas the
requirement applies pursuant to
sections 172(c)(2) and 110(p). As
described in greater detail elsewhere in
this document, the Phoenix Planning
Area, has provided information along
with its impracticability demonstration,
which proves to EPA’s satisfaction that
it has met the requirement to
demonstrate RFP. Finally, the
discussion in this document regarding
the demonstration of RFP in PM1g
nonattainment areas which demonstrate
that attainment by the applicable
attainment date is impracticable
represents EPA’s preliminary guidance
on this issue, and is intended to clarify
the confusion created by omissions in
the Act and in prior EPA guidance. EPA
also intends, in the very near future, to
issue more comprehensive guidance on
this issue.

V. Response to Comments on Proposed
SIP Approval

Only ACLPI commented on EPA’s
proposed approval of the SIP revision;
other commenters addressed
reclassification. EPA appreciates the
comments submitted by ACLPI, which
are detailed and thoughtful. Some of the
comments raise difficult issues

regarding the State’s compliance with
complex planning requirements, which
often depend on coordination between a
number of local governments. ACLPI’s
most detailed comments concern the
State’s implementation of RACM,
particularly Transportation Control
Measures (TCMs). In this document,
EPA is providing its general response to
ACLPI's comments on the
implementation of RACM, and EPA is
also providing very detailed responses
concerning individual TCMs and other
specific measures raised in ACLPI’s
comments in the Technical Support
Document (TSD) accompanying this
document.

A. Technical Issues

1. Monitoring

Comment: The PM1g SIP revision for
the PPA does not provide for the
establishment and operation of a PMio
monitoring network which meets the
requirements of EPA guidelines and
regulations. According to a 1992 EPA
audit, the monitoring network for the
Phoenix area *‘fails to meet many of the
minimum CFR requirements”.

Response: EPA disagrees with the
comment. The PM3o SIP revision
provides for establishing and operating
a PMjo monitoring network in the PPA
which meets the requirements of EPA
guidelines and regulations. 40 CFR part
58; “Guideline for the Implementation
of the Ambient Air Monitoring
Regulations 40 CFR Part 58.”” The
relevant provisions of the PPA’s
monitoring network are in Appendix B,
Exhibit 14 of the SIP revision. Appendix
B, Exhibit 14 also discusses proposed
modifications to the network and the
method by which the Maricopa County
Environmental Services Department
(MCESD) will address episode
occurrences.

Since a 1992 Re-Evaluation of the
Maricopa County Air Pollution Control
Program that was conducted by EPA,
the MCESD has made and documented
progress to meet the requirements in 40
CFR parts 50 and 58. The MCESD was
required by the Agency to develop a
Corrective Action Plan (CAP) to address
deficiencies documented in the 1992
Re-Evaluation. The progress on the CAP
is being monitored by EPA, Region IX
Air Quality Section and Compliance
and Oversight Section, through review
and verification of progress reports by
MCESD and visits with the MCESD Air
Monitoring Program personnel. EPA has
also withheld federal grant money to
encourage the MCESD to address CAP
commitments and regulatory
requirements in a timely manner. There
have been improvements by MCESD,
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including revising the Quality
Assurance Program Manual
(conditionally approved by Region 1X
pending minor additions), revamping its
entire PM3o network with new
equipment including four continuous
PMo samplers, quality assurance
training for air monitoring staff, and
others.

Comment: A 1992 audit by Dames and
Moore (DM) found that the monitoring
network did not have adequate numbers
of neighborhood scale and middle scale
monitors, as directed by EPA guidance.
Several homogenous subregions in the
area have no monitoring station or one
station. In addition, little or no
monitoring is conducted within 500
meters from several major sources. DM
also found that the total number of
monitoring stations is far below that
required by EPA guidance. Under EPA
spatial siting guidelines, there should be
approximately 94 monitoring stations in
the nonattainment area. Yet the SIP
shows only 9 permanent PMjg stations.
DM also found that the monitoring
program was inadequately staffed.

Response: EPA does not agree with
the DM audit’s comments on network
adequacy, particularly concerning the
necessary humber of air monitoring sites
recommended by DM. EPA criteria, in
40 CFR part 58, requires the Maricopa
County network to consist of six (6) to
ten (10) National Air Monitoring
Stations (NAMS). The district is also
required to operate State and Local Air
Monitoring Stations (SLAMS). Part 58
does not contain a numerical
requirement for SLAMS. Maricopa
County’s network consists of six (6)
NAMS, two (2) SLAMS, and five (5)
Special Purpose Monitoring Stations
(SPMS), for a total of thirteen (13)
SLAMS (NAMS are defined as a subset
of SLAMS). The network’s only
deficiency is that it lacks a category (a)
NAMS site with a high concentration
monitoring objective. But this
deficiency is being corrected and a
special purpose monitor has been set up
at the proposed location for a Category
(a) site. An EPA protocol provides that
this sampler will be run for at least one
year. The data will then be evaluated to
determine if the site meets the
objectives and should be proposed as a
NAMS. However, even without a
category (a) site, the MCESD air
monitoring network is measuring PM1o
values above the 24 hour standard.

Part 58 requirements for ambient air
monitoring networks intend the SLAMS
networks to be representative of the four
basic monitoring objectives stipulated in
part 58 over the air basin. See 40 CFR
part 58, appendix D. Annual network
reviews are requested of the districts

and evaluated by the EPA to insure it is
representative of the monitoring stations
and to insure optimum use of resources.
EPA, therefore, disagrees that 94
monitoring stations should be required
in the nonattainment area.

Comment: In a May 15, 1992 letter to
the State EPA stated that the SIP must
include provisions for follow-up
monitoring and annual network
reviews. The State was to insure that the
monitoring network in place as of
January 1, 1994, would be appropriate
to evaluate attainment. EPA also stated
that the SIP revision should include a
plan for establishing PM1o episode
monitoring stations. None of these
requirements have been met in the form
of enforceable, funded commitments by
the State or local governments.

Response: The State has addressed
these requirements in the PMo SIP
revision for the PPA which is
enforceable now on the State level, and
which will be enforceable federally once
this final notice becomes effective.
Appendix B, Exhibit 14 contains
additional information on the County’s
air quality surveillance system.
Appendix B, Exhibit 15 contains the
County’s Rule 5;0—Air Quality
Standards—which provides for the
establishment of pollutant monitoring in
accordance with EPA guidance and
Federal regulations. Appendix B,
Exhibit 16 contains the County’s Rule
600 which addresses emergency
episodes. Appendix B, Exhibit 17
contains further information on the
State’s procedures for the prevention of
emergency episodes.

Comment: The technical support
document accompanying EPA’s
proposed rulemaking asserts that the
SIP provides for correction of the
monitoring deficiencies by January 1,
1994. We ask EPA to identify precisely
where the SIP shows a legally
enforceable commitment to this effect,
and where the SIP shows a commitment
of financial resources to complete the
job. Moreover, because the January 1,
1994 date has long since passed, the
correction of deficiencies should now be
complete. We ask EPA to indicate where
the State has documented actual
correction of the deficiencies, if this has
in fact occurred.

Response: As discussed in the
preceding response, Maricopa County
has made documented progress in
meeting all of the Federal air quality
monitoring requirements. The
appendices to the PMjq plan, cited
above, provide specific information on
the County’s progress in correcting
deficiencies with the monitoring
network.

2. Emission Inventory

Comment: The State’s emission
inventory is not accurate or current as
required by the CAA.

Response: EPA disagrees with this
comment and believes that the
emissions inventory is accurate to
within an acceptable degree of
uncertainty. The State followed EPA-
recommended emissions inventory
procedures in use at the time of
inventory preparation. A degree of
uncertainty is particularly associated
with PMjg inventories because PM1o
emissions are especially time- and
place-specific. Emission factors from a
study in one area may differ for another
area. PMjo emissions also vary with
activity levels and there are many
activities, such as residential wood
burning, for which there has been little
accurate quantification. EPA recognizes
that there are some differences between
the emissions inventory fractions
estimated from usual inventory methods
and the source proportions determined
from Chemical Mass Balance (CMB)
modeling. However, EPA does not
consider these differences to invalidate
the inventory. The monitored results
used in the CMB analysis reflect
differences in distance, dispersion, and
deposition of the emissions from
various PM1g sources. A source’s
contribution at a particular monitor is
not expected to be in the same
proportion as its contribution to the
area’s total emissions. This explains the
inventory/CMB discrepancies.

Furthermore, accuracy of the
emissions inventory is not critical to
demonstrating impracticability of
attainment. This is because a
demonstration of impracticability may
be based on the CMB apportionment
results and not specifically on the
emissions inventory. The inventory total
is used only as a normalization scaling
factor. EPA may have reached a
different conclusion if, for example, the
State sought to rely on a dispersion
model, which requires a more accurate
emissions inventory, instead of the CMB
receptor model. However, based on the
selected modeling, EPA believes that the
inventory is sufficiently accurate to
comply with the requirements of the Act
and, more specifically, to serve as the
basis for the demonstration of
impracticability.

3. Modeling

Comment: The SIP does not meet the
requirements of the Act and EPA
guidance for an adequate modeling
analysis.

Response: EPA disagrees with this
comment. The State’s modeling
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complies with EPA guidelines, which
allow for a receptor model such as CMB
even though a dispersion model is
recommended when possible. See
Memorandum from John Calcagni,
“PMjo SIP Demonstrations Policy for
Initial Moderate Areas” (March 4, 1991).

EPA recognizes that the State
attempted to validate a dispersion
model but was unsuccessful, in large
part because of the degree of spatial and
temporal accuracy required in the
emissions inventory for use as input to
a dispersion model. EPA believes that
the State provided a reasonable level of
effort to develop its dispersion model.
Because it failed, however, the State is
justified (and provided its justification
in the SIP revision) in using a CMB
receptor model. EPA has determined
that the State’s modeling complies with
EPA guidelines.

EPA also anticipates the PPA will be
reclassified as a serious area.
Reclassification will provide additional
time for the State to improve its
modeling. When the State ultimately
seeks to make an attainment
demonstration, EPA will apply more
stringent criteria for the spatial and
temporal accuracy of the emissions
inventory, corroborating models, and
treatment of secondary particulates.
Nevertheless, EPA believes that the
modeling submitted by the State in this
PM3o SIP revision complies with the
requirements and guidance established
by EPA for a moderate area SIP revision
and demonstration of impracticability.

Comment: EPA’s proposed finding
that PM 1o precursors do not contribute
significantly to PM1p levels that exceed
the NAAQS in the PPA was made
without any objective standard against
which to measure significance. EPA’s
proposed action on this issue is
arbitrary and capricious.

Response: EPA disagrees with this
comment. EPA recognizes that on
individual sampling days there were
detectable contributions of one PMjo
precursor, secondary ammonium
nitrate. Yet the average overall
contribution of secondary ammonium
nitrate was less than five percent of the
total annual inventory. See 1989-1990
Phoenix PMo Study, Volume II: Source
Apportionment, DRI, April 12, 1991, p.
S-2. This magnitude of contribution is
not significant for purposes of this
action, although EPA acknowledges that
such a contribution might warrant
further attention if the State were
attempting to submit an attainment
demonstration for the 24-hour NAAQS.
EPA believes that a contribution of less
than five percent secondary ammonium
nitrate is within the degree of

uncertainty and is near the ““noise” level
for CMB results.

In general, because of the complexity
of the chemistry involved, there is no
EPA-recommended method and no
scientific consensus for dealing with
secondary particulates. A number of
PMp areas have dealt with this problem
by assuming that secondary particulates
are roughly proportional (or scale) to
emissions of primary particulates. EPA
believes that in the absence of better
scientific or technical information,
including better EPA guidance, this
approach is reasonable. Consistent with
this approach, the PPA scaled down
their total PM1o emissions inventory to
exclude the contributions from PM1o
precursors. Indeed, if the PPA had
included the contributions from PMq
precursors, this would have resulted in
the recording of proportionately higher
concentrations of PM1g in excess of the
NAAQS. Therefore, if the PPA had
explicitly accounted for the contribution
of PM3o precursors, the State’s
conclusion that attainment is
impracticable would be strengthened,
not weakened.

4. Mobile Source Budget

Comment: ACLPI states that in order
to determine conformity of
transportation plans, projects, and
programs with this SIP, a mobile source
emission budget must be identified.

Response: EPA does not agree that the
State was required to identify a mobile
source emission budget. The moderate
area SIP revision for the PPA
demonstrates that attainment of the
PMio NAAQS is impracticable by
December 31, 1994. Mobile source
emission budgets are only required to be
identified in SIP revisions which
demonstrate attainment. The preamble
to EPA’s transportation conformity rule
states:

Some moderate PM;o nonattainment areas
may have submitted SIPs which demonstrate
that the area cannot attain the PM;o standard
by the applicable attainment date. These
areas have been or will be reclassified as
serious areas under section 188(b) of the
Clean Air Act. Such SIPs which do not
demonstrate attainment do not have budgets
and are not considered control strategy SIPs
for the purposes of transportation conformity.

58 FR 62196, November 24, 1993.

Thus, EPA’s transportation
conformity rule explicitly contemplated
and determined that PMo areas
demonstrating impracticability, like the
PPA, would not have provided for and
would not be required to identify a
mobile source emission budget until an
approvable attainment demonstration is
submitted.

B. Demonstration of Impracticability

Comment: The State’s demonstration
of the impracticability of 1994
attainment is contrary to both the
language and purpose of the Act. The
plain thrust of sections 188 and 189, in
combination with section 172, is that
states should make every effort to attain
by 1994. Rather than searching for
combinations of control measures that
would produce timely attainment, the
state merely lists 13 control measures,
asserts that they are insufficient to attain
by 1994, and then “finds” that
impracticability has been demonstrated.

Response: EPA disagrees. As
discussed throughout this document,
including in relevant responses to
comments, EPA has determined that
Arizona has implemented all RACM,
and that the correct number of
implemented measures is 67. EPA has
also determined that the PPA has
complied with the requirement of
section 172(c)(2) that it demonstrate it is
meeting RFP, by showing a measurable
increment of PMjo reductions between
the baseline and the emissions
reductions achieved through
implementation of all RACM. EPA
believes, therefore, that Arizona’s SIP
submittal does not contain mere
assertions, but appropriate and
acceptable demonstrations that are
consistent, not only with the criteria
contained in EPA’s guidance, but with
the Act’s language and purpose as well.
Again, as discussed further elsewhere in
this Notice, EPA also believes that
Congress recognized that many areas
initially designated Moderate for PM1o
would not be capable of developing SIP
revisions which demonstrated
attainment by the applicable attainment
date. This is evident by the fact that, for
PMjp, the Act also allows States to
demonstrate earlier than the applicable
attainment deadline that
implementation of RACM will not
provide for attainment and, thus, that
attainment by the Moderate area
deadline is impracticable. Since this
provision is unique to PMjo (the Act
generally provides fixed attainment
dates for other pollutants which, if the
area fails to meet, subjects it to a
mandatory “bump-up’’), it seems clear
that the language and intent of the Act
are to first provide PMjp areas with an
opportunity to attain the NAAQS
through the implementation of
reasonable, but not necessarily
exhaustive, efforts (i.e. RACM), and then
to provide those areas that cannot
achieve the NAAQS by the applicable
attainment date with an alternative—to
demonstrate that attainment is
impracticable. However, such areas
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must then go through a second planning
effort which will require the
implementation of more stringent
measures, i.e. BACM.

Comment: ACLPI commented that the
State’s demonstration of
impracticability is deficient because it
fails to address the 24 hour standard.

Response: EPA disagrees that the
impracticability of meeting both
standards must be demonstrated. The
PPA cannot be redesignated to
attainment for PMyo until the State can
demonstrate that the SIP provides for
attainment of both the annual and the
24-hour NAAQS. Conversely, if the SIP
demonstrates that even with the
implementation of RACM it cannot
attain any one of the standards (annual
or 24-hour) by December 31, 1994, then
it has demonstrated that PMiq
attainment is impracticable. As an
additional matter, it should be noted
that the PPA is proportionately farther
above the 24-hour NAAQS than it is
above the annual NAAQS. Thus, given
that the impracticability of attaining the
annual NAAQS has been demonstrated,
EPA agrees with the State’s conclusion
that attaining the more difficult 24-hour
NAAQS would likely be shown to be
similarly impracticable.

Comment: ACLPI commented that
EPA should not evaluate practicability
from the present point in time: i.e.,
whether attainment by December 31,
1994 is now practicable. The issue is
whether timely attainment would have
been practicable had the state
implemented all RACM as expeditiously
as practicable, and no later than
December 10, 1993. ACLPI also states
that, based on the decision in Delaney
v. EPA, 898 F. 2d 687 (1990), the state
would be obligated to provide for
attainment as soon as possible if
achievable via implementation of RACM
as expeditiously as practicable.

Response: EPA is concluding in this
action that Arizona has met the Act’s
requirement to implement all RACM by
December 10, 1993. EPA is also
concluding that the State has
demonstrated that attainment of the
PMi1o NAAQS by December 31, 1994, is
impracticable even with timely
implementation of all RACM. EPA
therefore believes that the detailed
explanations in this notice, including
those contained in other relevant
responses to comments, and in the
accompanying technical support
document should adequately address
the issue raised by this comment. EPA
further believes that the requirements
that are relevant to consider are those
contained in the CAA, as amended in
1990, and not statements taken from the
Delaney opinion, which was construing

requirements under the CAA as
amended in 1977. As stated previously
in this document, sections 172(c) and
189(a)(1)(C) when read together require
the implementation of all RACM as
expeditiously as practicable but no later
than December 10, 1993. Additionally,
section 189(a)(1)(B) requires either a
demonstration that the plan provides for
attainment by December 31, 1994 or a
demonstration that attainment by that
date is impracticable. Since EPA
believes both that the RACM
implementation requirement has been
met and that an acceptable
demonstration of impracticability has
been provided by the State, no further
response is required.

C.RACM

Comment: ACLPI commented
generally that the SIP, EPA Guidance
and public comments identified 161
potential measures as RACM, but that
the revised PM1o SIP rejected all but 13
of the measures without providing
adequate justification. Similarly, the
state adopted only one new
transportation control measure, while
failing to adopt, without explanation,
every other potentially available TCM.

Response: The general and detailed
comments by ACLPI concerning RACM
raise difficult issues concerning the
State planning requirements, and EPA
appreciates the time and thought that
ACLPI has contributed to this process.
However, ACLPI has misunderstood the
number of measures that the State
implemented or rejected as RACM. The
revised PM1o SIP did not reject all but
13 measures from the list of possible
RACM. As discussed below and in
substantial detail in the accompanying
TSD, the State has implemented all
possible RACM (in some cases, by
demonstrating that partial
implementation of a measure is all that
was reasonable to implement by
December 10, 1993) and has provided
EPA with a reasoned justification for the
rejection of the remaining measures as
not constituting RACM.

EPA disagrees with ACLPI regarding
its RACM interpretation as it relates to
transportation control measures (TCMs).
In its comments regarding whether the
State should have considered various
proposed TCMs to be reasonably
available, ACLPI asserts that the Court
of Appeals for the Ninth Circuit held in
Delaney v. EPA, “that TCMs listed in
section 108 of the Act are presumed to
be reasonably available.” ACLPI goes on
to argue that “‘Congress adopted and
endorsed this decision in the 1990
Clean Air Act amendments,” and cites
for this proposition 136 Cong. Rec.
S16971 (daily ed. Oct. 27, 1990). In

reliance on these claims, ACLPI
concludes that Arizona “‘has failed to
rebut the [presumption regarding the]
availability of the section 108 measures
in the instant SIP, and therefore the SIP
must be rejected.” EPA disagrees with
both assertions and with the conclusion
ACLPI derives from them as well. In the
General Preamble (57 FR 13560-13561)
EPA presents a detailed discussion of its
interpretation of the RACM
requirement, including implementation
of TCMs. EPA continues to stand by that
interpretation and the General Preamble
discussion is explicitly referenced
herein as forming part of the
justification for the action being taken in
this document.

The portion of that discussion that
relates to TCMs acknowledges that in
pre-amended Act guidance EPA created
a presumption that all of the TCMs
listed in section 108(f) were RACM for
all areas, and required areas to
specifically justify a determination that
any measure was not RACM based on
local circumstances. However, EPA then
explicitly repudiated that earlier
guidance, explaining that, based on its
experience in implementing TCMs in
subsequent years, local circumstances
varied to such a degree that it was
inappropriate to presume that all of the
measures listed in section 108(f) were
per se reasonably available for all
nonattainment areas. See 44 FR 20372—
20375 (April 4, 1979). Under EPA’s
revised guidance, all states are required,
at a minimum, to address the section
108(f) measures, and where such a
measure is determined to be reasonably
available to implement it in accordance
with section 172(c)(1).

With respect to Delaney, the General
Preamble states EPA’s belief that the
court did not hold, as ACLPI claims,
that the statute required the Agency to
interpret the RACM requirement to
create a presumption that all TCMs are
reasonably available. Instead, the court
held that EPA itself had created such a
presumption and, therefore, was bound
to apply its own then-applicable 1979
RACM guidance. An administrative
agency is permitted to revise or alter
prior guidance so long as that guidance
continues to represent a reasonable
interpretation of the statutory
requirement. Nothing in the court’s
decision precluded EPA from revising
its own guidance based on later
experience in implementing TCMs. EPA
also believes that the Senate managers’
statement endorsing the Agency’s 1979
RACM guidance as construed by the
Delaney court reflected the view of
several legislators who had wanted the
Senate Committee bill to require that all
section 108(f) measures be implemented
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in severe nonattainment areas. However,
the final version of the Senate bill did
not adopt this position. Consequently,
any subsequent statements by any
legislators that appear to consider the
interpretation relating to TCMs in EPA’s
1979 RACM guidance as still being
applicable post-1990 could not be said
to reflect the views of the Congress as

a whole, and thus should not be
accorded weight.

Sections 172(c) and 189(a)(1)(C),
along with relevant EPA guidance,
require the State to implement all
RACM provisions in its moderate area
plan to reduce PMjo emissions. EPA’s
proposed approval of the revised PMio
SIP concluded that there was an initial
list of 161 potential RACM. See 59 FR
38404. EPA has determined that the
State implemented 67 of those measures
as RACM. Of the remaining 94 potential
RACM, 62 measures were duplicates of
other measures. Finally, EPA believes
that the State acted in accordance with
Agency guidance in determining that
the remaining 32 measures were not in
fact, reasonably available because either;
(1) The source made a de minimis
contribution of PMsp or (2) the measure
was rejected on the basis of economic or
technological infeasibility. Thus, EPA
has determined that the State has
satisfied its moderate area RACM
requirements under sections 172(c) and
189(a)(1)(C).

In some cases, RACM has been met
through partial implementation of a
measure, such as doubling rather than
tripling bus service or implementing
measures only in populous
municipalities. The State provided more
detailed justification explaining why
partial implementation of many
measures constitutes RACM in
“Summary of Local Government
Commitments to Implement Measures
and Reasoned Justification for Non-
Implementation for the MAG 1991
Particulate Plan for PM;o and Select
Measures from the Clean Air Act
Section 108(f)” (*“MAG Supplementary
Document”). The Mag Supplementary
Document was submitted at EPA’s
request after EPA proposed to approve
the revised PMo SIP in an effort to
respond to comments received by EPA
claiming that the SIP submittal did not
contain sufficient detail regarding the
State’s justification for rejecting
potential RACM. The MAG
Supplementary Document has been
included in the Administrative Record
for this rulemaking and, to the extent
that it provides additional detail and
elaborates on the State’s reasoning
regarding its RACM determination,
forms, in part, a complementary basis
for EPA’s final approval of the State’s

revised PMjg SIP, including EPA’s
finding that the State complied with its
obligation under Sections 172(c) and
189(a)(1)(C) to implement all RACM.

The list of 67 RACM the State has
implemented includes 41 measures that
were adopted in the State’s 1993 Carbon
Monoxide and Ozone Plans (1993 CO
Plan’’). EPA believes that adoption and
inclusion of the measures in the 1993
CO Plan is a sufficiently meaningful and
legally binding action by the State
which, moreover, constitutes
compliance with the Act’s requirement
to submit a plan which includes
provisions to assure that RACM is
implemented no later than December
10, 1993. ACLPI’'s comments on
individual measures addressed in the
accompanying TSD state that certain
measures have not been adopted ““in
committed form.” For the measures in
the 1993 CO Plan, EPA believes that the
State has provided adequate evidence
that the plan is being implemented and
is enforceable. The State’s 1993 CO plan
builds upon the control strategy
developed and adopted for the MAG
1987 CO plan. Many of the measures in
the 1993 CO plan continue
implementation of transportation
control measures included in the 1987
CO plan. The 1993 CO plan also
contains new control measures that
were not in the 1987 CO plan. EPA is
aware that, for the most part, the State
is not claiming PM1o emission reduction
credits for the measures developed for
their CO and ozone plans. The PMjgo SIP
does take emission reduction credit for
Maricopa County’s Trip Reduction
Ordinance and the operation of two
alternative fueled buses. The State
explained instead that reductions from
RACM in the 1987 CO Plan were
calculated in the 1989 baseline PMig
emission inventory. These CO measures
may qualify as RACM regardless of
whether emissions reduction credit can
be assigned, as noted by EPA’s proposed
approval, stating: “These CO measures
are included in the PMjg SIP revision
because they could also reduce
particulate matter emissions.” 59 FR
38404. EPA has not received direct
adverse comment on the proposal to
include the CO measures in the State’s
revised PMio SIP as RACM, and is
therefore taking final action on that
proposal. The 41 measures from the CO
and Ozone Plans that are treated as
RACM in the revised PM1o SIP are listed
in the TSD, Attachment #2, for this
NFRM.

In addition to RACM from the 1993
CO Plan, the State is implementing
measures required by national
rulemakings. These measures are also
RACM for the moderate area PM1o SIP.

For example, the State must ensure that
cleaner commercial aircraft land in the
PPA based on the federal Airport Noise
Control Act, 49 U.S.C. App. 2151 (1990)
(ANCA). Municipalities in the PPA are
required to comply with ANCA. Thus,
even though the clean aircraft
requirement is established by ANCA, it
also satisfies the State’s obligation to
assure implementation of RACM. EPA
believes the State may satisfy the RACM
obligation pursuant to compliance with
ANCA rather than through adoption in
the revised PMjo SIP of measure No. 45,
“Replacement of High Emitting
Aircraft,” offered in the public
comments. The accompanying TSD lists
RACM which are based on national
rulemakings or emissions standards.

For diesel fuel controls, EPA believes
that the State has adequately
demonstrated that partial
implementation of this measure through
compliance with national diesel fuel
standards is RACM, and that the State
has also justified rejecting implementing
the California diesel fuel standards as
RACM. Likewise, the State’s partial
implementation of a measure requiring
conversion of its diesel fleet to clean
fuels constitutes RACM. The State has
also partially implemented measures
regulating nonroad utility heavy duty
engines and utility engines through
compliance with national standards.
EPA believes that partial
implementation of this measure is all
that was reasonable for the state to
implement by December 10, 1993. The
implementation of controls associated
with diesel fuels and engines is
discussed more fully in the
accompanying TSD. The TSD also
discusses the State’s justification for
rejecting as RACM an inspection and
maintenance testing program for diesel
vehicles.

Comprehensive rules are another
source of RACM. The State submitted
several comprehensive rules, such as
Rules 310, 311, 314 and 316, that
encompass RACM that are separate from
the initial list of 161 possible measures.
For example, Rule 310 addresses 13 of
the 15 measures that EPA considered to
be reasonably available for the control of
fugitive dust. See 59 FR 38404. The
accompanying TSD provides a more
detailed discussion of RACM for
fugitive dust based on implementation
of Rule 310. To control residential wood
combustion, Maricopa County has
adopted a new rule, Residential
Woodburning Restriction Ordinance
(RWRO), and the State has included a
provision in HB 2001 that provides a
personal income tax deduction for
people that purchase EPA-certified
wood heaters. The County also has a
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public education and awareness
program in place to inform residents of
the impacts of residential wood
combustion on air quality and public
health and the requirements of the
County’s woodburning restriction
ordinance. These measures cover all of
the four RACM listed by EPA in its
General Preamble to address particulate
matter emissions from residential wood
combustion. The State’s adoption of the
County’s RWRO satisfies the obligation
to adopt measures to reduce emissions
from residential wood combustion. As
with measures in the 1993 CO Plan,
EPA believes that the State has adopted
the RWRO in sufficiently meaningful
legal form to ensure that RACM is being
implemented in compliance with the
Act. The TSD also discusses this
measure.

From the initial list of 161 possible
RACM, EPA determined that 62
measures are duplicates of others and
consequently did not require any further
consideration. These duplicate
measures are also listed in the TSD,
Attachment #1.

Finally, EPA has determined that the
State was justified in rejecting 32 of the
remaining measures from the list of 161
possible RACM. These measures, which
are listed in the TSD, Attachment #3,
were discussed in EPA’s proposed
approval, 59 FR 38404, and are not
reasonably available because they are
either de minimis or economically or
technologically infeasible. Certain
measures are not reasonably available
because the contribution from the
source is de minimis in the PPA, such
as Public Comment No. 37 which
provides for reducing emissions from
ship berthing. There are no ship
berthing facilities in the PPA.
Alternatively, the State has provided
reasoned justifications to reject certain
measures as RACM based on economic
or technological infeasiblity, such as
railroad electrification. Those measures
rejected from the initial list of 161
possible RACM, and the justifications
for such rejections, are provided in the
accompanying TSD.

For the reasons stated above, EPA has
determined that the State has satisfied
its obligation under the Act to submit a
plan containing provisions to assure
that RACM has been implemented by
December 10, 1993, and, consistent with
Agency guidance, has provided a
reasoned justification for rejecting other
potential measures on grounds that they
are not RACM. The accompanying TSD
provides a detailed response to each
specific measure or type of measure that
was raised in ACLPI’s comments on the
RACM portion of EPA’s proposed
approval of the State’s revised PMjq SIP.

Many other measures were duplicates of
measures that were either adopted or
rejected. For the remaining measures
which the State rejected, EPA has given
careful consideration to ACLPI’s
thorough comments. On balance,
however, the State has complied with
its obligation to provide EPA with a
reasoned justification for the rejection of
the remaining potential RACM.

D. RFP

Comment: The SIP fails to show RFP
as required by section 172(c)(2) of the
Act. According to the SIP, emissions of
PMjo increase in 1994 compared to the
baseyear.

Response: EPA disagrees with the
commenter’s assertion that the SIP does
not demonstrate reasonable further
progress in reducing PM1o emissions.
While the State’s demonstration showed
a small reduction in PM;o emissions
from the implementation of Maricopa
County’s Rule 310—Fugitive Dust, EPA
believes that the emission reduction that
the State associated with this rule was
overly conservative. When the State
calculated the emission reduction
potential for Rule 310, they only applied
the control effectiveness to the urban
portions of the PPA. EPA believes the
control effectiveness should have been
applied to the entire nonattainment area
since the rule applies throughout
Maricopa County which includes the
entire nonattainment area. When EPA
recalculated the emission reduction
benefits of the SIP’s control strategy the
reduction potential equals 8,677 tons
per year. The 1989 base year inventory
is 40,975 tons per year and was
projected to grow to 45,981 tons per
year in 1994. Therefore, the total 1994
projected inventory after application of
RACM would equal 37,304 tons per year
which shows, consistent with EPA’s
guidance on demonstrating RFP, which
is described in greater detail earlier in
this notice, that the area has indeed
made progress in reducing emissions
from the base year total, and thus has
demonstrated it has met the
requirements of section 172(c)(2) for the
period 1990-1994.

E. Rules

Comment: Rule 310 is not approvable
because the rule does not meet the Act’s
or EPA’s criteria for enforceability. The
rule must make clear to whom it applies
and be sufficiently specific that a source
is fairly on notice as to the standard it
must meet. No threshold level of dust
generation is specified, leaving sources
to guess as to when the ordinance will
be triggered.

Response: Rule 310 does specify the
sources that are subject to control. Rule

310 applies to any activity, equipment,
operation and/or man-made or man-
caused condition or practice capable of
generating fugitive dust. Section 300 of
the Rule further specifies the types of
activities and sources of fugitive dust
that are subject to the rule’s
requirements (e.g., vehicle use in open
areas and vacant parcels; unpaved
parking areas/staging areas; unpaved
haul/access roads; disturbed surface
areas; vacant areas; material handling
operations; material transport; haul
trucks; roadways, streets and alleys; and
cattle feedlots and livestock areas).
Further, as discussed in more detail in
response to the next comment, the
requirements of Rule 310 are triggered if
a source of fugitive dust violates either
the 20% opacity standard in Section 301
or the requirement to implement RACM
in Sections 301 through 314. Thus, any
activity that causes visible emissions in
excess of 20 percent opacity or any
activity that is carried out contrary to
the implementation of RACM is a
violation of Rule 310. For new sources
of fugitive dust, Rule 310 requires
compliance with an approved dust
control plan as implementation of
RACM, subject to approval by the
control officer; existing sources of
fugitive dust are required to comply
with the RACM defined in the Rule.

Comment: The standards of
performance [in Rule 310] are equally
vague. The rule merely states that
reasonably available control measures
must be applied. That term is in turn
defined merely by listing examples of
vaguely described control steps without
requiring use of any specific measure or
a specific level of effort in any specific
context. Thus, any specific level of
control that the County seeks to impose
will be subject to challenge.

Response: ACLPI’s comments tend to
oversimplify the requirements of Rule
310. Because of the very many different
circumstances under which fugitive
dust can be generated, it would be
nearly impossible for the County to
predict every situation and prescribe a
specific control measure for it. As noted
above, Rule 310 contains two standards
to enforce. One standard with which all
sources are required to comply is the
20% opacity limit. The second standard
is the RACM requirement. New sources
of fugitive dust are required to comply
with approved dust control plans,
which become enforceable as permit
conditions. For existing sources of
fugitive dust, Rule 310 addresses the
variability of sources and activities by
either prescribing RACM (see, e.g.,
Section 311.2) or listing potential
reasonably available fugitive dust
control measures (see, e.g., Sections 306
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& 221). Yet Rule 310 allows a source to
tailor its own control strategy to fit its
particular situation and EPA believes
that such flexibility is necessary. When
the activity or situation does not involve
a high degree of variability, the
measures that apply to that source are
typically more prescriptive. For
example, Section 311.2, which applies
to all haul trucks operating in the PPA,
sets forth specific requirements as
RACM. If haul trucks fail to implement
these measures, there is a violation of
Rule 310. Even if the haul trucks
comply with Section 311.2, but still
violate the 20% opacity standard, there
is a violation of Rule 310. Other sections
of the rule are equally enforceable
through permit conditions. Section 303
of Rule 310 requires that a permit
application for any new source subject
to Section 302 of Rule 310 shall include
a Control Plan to prevent or minimize
fugitive dust, and the Control Plan must
be approved by the County Control
Officer. If the County determines
through a violation of the separate 20%
opacity standard that a Control Plan is
not sufficient to control fugitive dust,
the responsible party is required to
revise the control plan accordingly.
Thus, the County will be able to enforce
the provisions of this Rule 310 through
two standards: the 20% opacity
standard and the requirement to
implement RACM through a Control
Plan or as defined in the Rule.

The original version of Rule 310 that
was submitted to EPA contained a
provision that EPA believed threatened
the enforceability of the rule. The
original rule contained a provision
(221.9) that allowed the Control Officer
to approve the use of alternative control
methods not listed in the rule. This
provision has since been deleted from
Rule 310.

Comment: The State and County have
not committed the necessary resources
and personnel to ensure enforcement of
rules 310, 311, 314, and 316, as required
under section 110(a)(2)(E) and EPA
guidance. Nor does the SIP contain a
program to provide for enforcement of
any of the SIP control strategies, as
required by section 110(a)(2)(C) of the
Act.

Response: The County has committed
the necessary resources and personnel
to implement rules 310, 311, 314, and
316. Details on the level of personnel
and funding, as required by section
110(a)(2)(E) of the Act, as well as
enforcement strategies as required by
section 110(a)(2)(C) of the Act are
provided in the document “MAG 1991
Particulate Plan for PMs for the
Maricopa County Area and 1993
Revisions, Commitments for

Implementation, Volume Three”,
section entitled ‘“Maricopa County”.

F. Other
1. Public Comment

Comment: In the process of
developing and submitting the PMo SIP
revision for Phoenix, MAG and the State
have on several occasions failed in their
responsibility to seriously consider
public comment prior to adopting plans.

Response: The State has provided a
section in all of its PMjo SIP submittals
which includes all public comments
received and the State’s responses to
those comments.

2. State Assurances

Comment: The PMjo SIP does not
contain, as required by section
110(a)(2)(E)(iii) of the CAA, the
necessary assurances that, where the
State has relied on a local or regional
government, agency, or instrumentality
for the implementation of any plan
provision, the State has responsibility
for ensuring adequate implementation
of such plan provision.” While the State
contends that this requirement is met by
A.R.S. §49-406.J, the process laid out
by this State statute does not meet the
plain requirements of section
110(a)(2)(E)(iii) and is completely
inconsistent with the Act’s requirements
for SIP enforceability, timely
implementation of control measures,
and expeditious attainment.

Response: EPA has historically
adopted a rule of reasonableness in
construing the language of section
110(a)(2)(E)(iii) of the Act with respect
to the extent to which the State must
show that its plan evinces a showing of
responsibility sufficient to ensure
adequate implementation of the plan’s
provisions by local or regional
governments. EPA, for example, does
not require the State to adopt into its
own plan the local government’s
implementing provisions, but has
considered it sufficient for the State to
describe and reference those provisions
and the accompanying descriptions of
the local municipalities intended
implementation actions. The State has
included in its plan submission a copy
of the Arizona Laws Relating to
Environmental Quality, 8§ 49—-406. J. of
which contains the assurances required
by section 110(a)(2)(E). If any person
fails to implement an emission
limitation or control measure, the
relevant State official is required to
issue a written finding to that effect,
which may also necessitate the holding
of a conference regarding the failure
with the offending person. If a
determination is made that the failure

has not been corrected, the attorney
general, at the responsible official’s
request, must file an action, seeking
either ““a preliminary injunction, a
permanent injunction, or any other
relief provided by law.” Section 49-407
of the Arizona Revised Statutes provides
that citizens may sue the director to
perform his or her duty. While some
opportunity is provided to rectify
problems short of taking legal action,
EPA does not believe this is
unreasonable, nor that the affected State
officials ultimately have discretion to
ignore the law’s requirements. The
comment engages in some speculation,
describing several possible scenarios
under which implementation by the
local authorities may not occur. Despite
these concerns—which are admittedly
speculative—EPA believes, based on its
experience in administering this
provision of the Act, that the relevant
sections of the State’s law provides an
adequate degree of assurance that the
control measures in the plan are
enforceable and will be fully
implemented.

V1. Executive Order 12866

The Office of Management and Budget
has exempted this regulatory action
from Executive Order 12866 review.

VII. Regulatory Flexibility

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the federal SIP approval does
not impose any new requirements, |
certify that it does not have a significant
impact on small entities affected.
Moreover, due to the nature of the
federal-state relationship under the
Clean Air Act, preparation of a
regulatory flexibility analysis would
constitute federal inquiry into the
economic reasonableness of state action.
The Clean Air Act forbids EPA to base
its actions concerning SIPs on such
grounds. Union Electric Co. v. U.S.
E.P.A., 427 U.S. 246, 256-66 (S.Ct.
1976); 42 U.S.C. 7410(a)(2).
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List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements.

Note: Incorporation by reference of the
State Implementation Plan for the State of
Arizona was approved by the Director of the
Federal Register on July 1, 1982.

Dated: February 28, 1995.

Felicia Marcus,
Regional Administrator.

Part 52, chapter |, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart D—Arizona

2. Section 52.120 is amended by
adding paragraphs (c) (67)(i)(B), (73),
(74), and (77) and by adding and
reserving paragraphs (c) (72), (75), and
(76) to read as follows:

§52.120 Identification of plan.
* * * * *
C * X *

(67) * X *

(l) * X *

(B) Amended Maricopa County
Division of Air Pollution Control Rule
314, adopted July 13, 1988.

* * * * *

(72) [Reserved]

(73) Plan revisions were submitted on
August 11, 1993 by the Governor’s
designee.

(i) Incorporation by reference.

(A) The Maricopa Association of
Governments 1991 Particulate Plan for
PMo for the Maricopa County Area and
1993 Revisions, Chapters 1, 2, 3, 4, 5, 6,
7, 8, 10 and Appendices A through D,
adopted August 11, 1993.

(74) Plan revisions were submitted by
the Governor’s designee on March 3,
1994,

(i) Incorporation by reference.

(A) Maricopa County Division of Air
Pollution Control new Rule 316,
adopted July 6, 1993, and revised Rule
311, adopted August 2, 1993.

(B) The Maricopa Association of
Governments 1991 Particulate Plan for
PM;, for the Maricopa County Area and
1993 Revisions, Revised Chapter 9
adopted on March 3, 1994.

(75) [Reserved]

(76) [Reserved]

(77) Amended regulations for the
Maricopa County Division of Air
Pollution Control submitted by the

Governor’s designee on December 19,
1994.

(i) Incorporation by reference.

(A) Maricopa County Division of Air
Pollution Control Rule 310, adopted on
September 20, 1994.

[FR Doc. 95-8215 Filed 4-7-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 63
[AD-FRL-5183-3]
RIN 2060-AC19

National Emission Standards for
Hazardous Air Pollutants for Source
Categories; Organic Hazardous Air
Pollutants from the Synthetic Organic
Chemical Manufacturing Industry and
Other Processes Subject to the
Negotiated Regulation for Equipment
Leaks

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule; amendments.

SUMMARY: On October 24 and 28, 1994,
EPA proposed amendments to certain
aspects of the ““National Emission
Standards for Hazardous Air Pollutants
from the Synthetic Organic Chemical
Manufacturing Industry and Other
Processes Subject to the Negotiated
Regulation for Equipment Leaks” 59 FR
19402 (April 22, 1994) and 59 FR 29196
(June 6, 1994) (collectively known as the
‘“*hazardous organic NESHAP”’ or the
“HON”). This action announces the
EPA'’s final decisions on those proposed
amendments.

The rule is being revised to provide a
deferral of HON requirements for source
owners or operators who wish to make
an area source certification and to
establish minimum documentation
requirements. This action is being taken
because EPA believes that in view of
current circumstances the requirements
of the rule should not be imposed on
sources that are likely to be designated
as area sources in the near future. The
rule is also being revised to extend the
compliance date for certain compressors
and for surge control vessels and
bottoms receivers to allow the time
necessary for installation of controls.
The applicability of control
requirements for surge control vessels
and bottoms receivers is also being
revised to reduce confusion over the
rule.

EFFECTIVE DATE: April 10, 1995.

FOR FURTHER INFORMATION CONTACT: Dr.
Janet S. Meyer, Emission Standards
Division (MD-13), U.S. Environmental
Protection Agency, Office of Air Quality

Planning and Standards, Research
Triangle Park, North Carolina 27711,
telephone number (919) 541-5254.

SUPPLEMENTARY INFORMATION:
l. Background

A. Federal Register Actions

On October 24, 1994 (59 FR 53359)
EPA announced that, pursuant to Clean
Air Act section 307(d)(7)(B), it was
reconsidering certain portions of the
HON rule and issuing a 3 month
administrative stay. The October 24,
1994 administrative stay applied only to
those source owners or operators who
make a representation in writing that
resolution of the area source definition
issues could affect whether the facility
is subject to the HON. As part of that
action, EPA also proposed amendments
to the HON to establish procedures for
a source to obtain a deferral of HON
requirements for such sources and to
establish minimum documentation
requirements.

In addition, on October 28, 1994 (59
FR 54131), EPA announced an
administrative stay of the effectiveness
of the provisions of the HON for
compressors and for surge control
vessels and bottoms receivers for
sources subject to the October 24, 1994
compliance date. As part of that action,
EPA also proposed amendments to the
HON to revise compliance dates for
compressors and for surge control
vessels and bottoms receivers to provide
sufficient time to make the equipment
changes necessary for compliance with
the rule. Provisions to document the use
of the compliance extensions for
compressors were also proposed.
Changes were also proposed to the
applicability of control requirements for
surge control vessels and bottoms
receivers.

Along with both notices of partial stay
and reconsideration, EPA also proposed
to extend the compliance dates beyond
the 3 months provided, as necessary to
complete reconsideration and revision
of the rule in question. On January 27,
1995 (60 FR 5320), EPA amended the
HON to extend the compliance dates
until April 24, 1995 to allow time to
complete the two sets of revisions to the
rule.

B. Public Participation

Ten comment letters were received on
each of the two notices of proposed
amendments. All comment letters
received were from industry
representatives or trade associations. No
comments objecting to the EPA’s basic
approach were received on either the
October 24 or the October 28, 1994
proposed amendments. The significant
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issues raised and changes to the
proposed amendments to the rule are
summarized in this preamble. The
EPA’s responses to all comments can be
found in docket A—90-19, subcategory
VII-B and A-90-20, subcategory VI-B.
The response to comments may also be
obtained from the EPA’s Technology
Transfer Network (TTN), a network of
electronic bulletin boards developed
and operated by the Office of Air
Quality Planning and Standards. The
service is free, except for the cost of a
phone call. Dial (919) 541-5742 for up
to a 14,400 bits per second (bps)
modem. Select TTN Bulletin Board:
Clean Air Act Amendments and select
menu item Recently Signed Rules. If
more information on TTN is needed
contact the systems operator at (919)
541-5384.

1. Summary of Amendments to Rule

A. Deferral of Requirements for Sources
Making an Area Source Certification

New paragraphs § 63.100(b)(4),
§63.103(f), and §63.190(b)(7) and (b)(8)
are added to the rule to provide
procedures to certify and document that
a source is operating at emission levels
below the thresholds for a major source.
These provisions require the owner or
operator: (1) To provide certification
that the source is operating such that its
total actual annual emissions are less
than 10 tons of any one hazardous air
pollutant (HAP) and less than 25 tons of
multiple HAP and will continue to
operate at or below this level pending
the establishment of federally
enforceable limits; (2) to maintain
documentation of the emission
calculations; and (3) to provide the
documentation to EPA upon request. If,
in the EPA’s judgment, the source does
not qualify as an area source, the source
would be notified and would become
subject to the HON requirements. The
provisions specify that if the applicable
subpart H compliance date has already
passed, the source must comply with
subpart H requirements no later than 90
days after the notification. The source
would have the same compliance date
for subparts F and G (i.e., April 22,
1997) as other sources.

B. Amendments to Compressor
Provisions, § 63.164

Subparts F and | are amended to
revise the compliance date for
compressor provisions for certain
sources and to establish a mechanism
for owners or operators to request case-
by-case compliance extensions under
certain circumstances. Specifically,
§63.100(k)(4) is being added to subpart
F and §63.190(e)(3) is being added to

subpart | to revise the compliance date
for compressors at process units subject
to the October 24, 1994 and January 23,
1995 compliance dates to May 10, 1995.
Section 63.100(k)(5) is being added to
subpart F and 8§ 63.190(e)(4) is being
added to subpart | to provide a
mechanism for owners or operators to
request case-by-case compliance
extensions for delays due to
unavailability of parts. Paragraph
63.100(k)(6) is being added to subpart F
and §63.190(e)(5) is being added to
subpart | to provide a similar
mechanism for cases where a process
unit shutdown is necessary to permit
modification of the compressor seal
system, barrier fluid system, or
connection of the compressor to a
control device. Provisions have been
added to the rule to provide a
compliance date of April 22, 1997 for
cases where replacement of the
compressor or recasting of the distance
piece is necessary for compliance with
§63.164. These provisions are provided
in §63.100(k)(6)(ii) and
§63.190(e)(5)(ii).

C. Amendments to Provisions for Surge
Control Vessels and Bottoms Receivers,
863.170

This section has been revised to
specify the same control criteria and
requirements as are established in
subpart G for storage vessels.
Compliance with these requirements is
required by April 22, 1997 for all
sources subject to the provisions of
subparts F and I.

D. Compliance Extensions for Pollution
Prevention Measures

Paragraph 63.100(k)(8) is added to
subpart F to provide a compliance
extension for processes that plan to
eliminate the use or production of HAP.

I11. Impacts
A. Area Source Deferral

The compliance date extensions for
sources with actual emissions less than
10 tons of any single HAP or less than
25 tons of multiple HAP’s will not affect
the estimated emissions reduction and
control cost for the rule. The EPA did
not consider such sources in
development of the rule.

B. Surge Control Vessels and Bottoms
Receivers

The revisions to the compliance date
and the control requirements for surge
control vessels and bottoms receivers
will not affect the estimated emissions
reduction and control cost for the rule.
As described in the October 28, 1994
Federal Register (59 FR 54157), EPA
considered these items of process

equipment to be either process vents or
storage vessels. Thus, the estimated
emission reductions and control costs
always reflected application of the
control criteria and requirements in
tables 2 and 3 to subpart H to these
vessels.

C. Compressors

The revisions to the compliance date
for compressors provisions are
estimated to have a negligible effect on
the emissions reduction from the
equipment leak control requirements.
Emissions from compressors contribute
only a small portion of the estimated
emissions from equipment leaks
because there are very few compressors
located in synthetic organic chemical
manufacturing industry (SOCMI)
process units. It is expected that only a
small number of those compressors
would need to use these compliance
extensions. Moreover, lower overall
emissions are expected in cases where
a process unit shutdown is necessary to
install the replacement seal system or
barrier fluid system or to permit
connecting the compressor to a control
device. These revisions to subpart H are
not expected to affect the estimated cost
of compliance with the rule.

IV. Summary of Major Comments,
Responses, and Changes to the Proposal

A. Area Source Deferral

The major area of comment on the
October 24, 1994 proposal concerned
the proposed documentation
requirements and the request for
comment on whether more extensive
monitoring and recordkeeping would be
appropriate. Several commenters
recommended that EPA not impose
excessive documentation and
recordkeeping requirements for sources
with actual emissions below the major
source threshold. The commenters
reasoned that the nature of the
operations that would qualify for this
deferral and existing non-Federal rules
should provide adequate assurance of
maintenance of the emission levels. No
comments were received that supported
requiring recordkeeping and reporting
beyond that specified in the proposed
amendments to the rule. One
commenter also questioned EPA’s
position that toxic release inventory
(TRI) data would not sufficiently
document the basis for the emission
calculations. The commenter noted that
the TRI estimates are subject to audit
and every calculation and assumption
used must be documented. This
commenter also stated that many
facilities are using the same data base
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for TRI reporting as they are using for
the Title V permit program.

Since no comments were received
indicating a need for additional
monitoring and documentation of these
sources, the EPA concluded that
additional documentation of the
emissions from these sources is not
warranted considering the nature and
length of this deferral. The EPA also
reexamined the question of whether TRI
data would be acceptable for
documenting the basis for the emission
estimates. The EPA concluded that TRI
data would provide adequate
documentation for this interim deferral
since the TRI data would be of sufficient
precision and accuracy in light of the
nature and length of the deferral. In
light of this conclusion, EPA also
concluded that allowing use of the TRI
documentation would avoid imposing
an unproductive and unnecessary
additional recordkeeping requirement
since it is likely that companies will
establish one system for emission
estimates for TRI compliance as well as
for other air programs. This would have
the additional benefit of promoting use
of one emissions recordkeeping system
for a facility; thus, benefiting both the
owner or operator of the facility as well
as permitting authority. Therefore,
§63.100(b)(4)(i)(B) and
§63.190(b)(7)(i)(B) have been revised to
specifically state that data reported
under Superfund Amendments and
Reauthorization Act (SARA) 313 may be
used to satisfy the documentation
requirements. These paragraphs have
also been edited to clarify that use of
‘“‘accepted engineering practices” to
determine annual HAP emissions from
each emission point at the plant site, is
an acceptable alternative to the
calculation procedures in §63.150 of
subpart G, or the early reduction
demonstration procedures. The wording
of the proposed amendment would only
have allowed use of “‘accepted
engineering practices’ where the other
procedures were unavailable. Because
those other procedures also involve
some use of engineering judgment there
is no reason to limit use of accepted
engineering practices to cases where the
other procedures are unavailable.

B. Compressors

One commenter recommended that
provisions for compliance extensions
also include situations where
modification of a compressor is
necessary to allow connecting the
compressor to a control device. The
commenter noted that this kind of
equipment modification requires the
same degree of planning and evaluation
as the situations described in the

October 28, 1994 proposal. This
commenter also requested that EPA
allow up to April 22, 1997 for cases
where replacement of a compressor is
necessary. The commenter explained
that this additional time is necessary
since in some States construction
permits must be obtained for these
modifications. The EPA agrees that
these additional situations are similar to
the situations described in the October
28, 1994 Federal Register and,
therefore, allowing additional time for
these cases is appropriate. These cases
were not included in the proposal due
to uncertainty regarding the need to
provide for these cases. The final
provisions allow owners or operators to
request case-by-case compliance
extensions for these additional cases as
well as for replacement of the seal
system or the barrier fluid system where
additional time is necessary due to the
unavailability of parts or until the next
process unit shutdown.

C. Surge Control Vessels and Bottoms
Receivers

There were no adverse comments on
the proposed revisions to the definition
of surge control vessel or the revisions
to include the same control criteria as
applied to storage vessels in subpart G.
Several commenters requested
clarification of certain aspects of the
proposed provisions. The more
substantive of these comments was a
request for clarification of whether the
same controls that are acceptable for
storage vessels would be acceptable for
compliance with §63.170. The
commenter noted that it appeared that
EPA intended this, but the rule seemed
to not allow the use of floating roof
controls for surge control vessels. The
EPA agrees that it was intended that the
same controls be allowed for this
equipment as for storage vessels.
Section 63.170 was revised to
specifically provide that use of floating
roof controls that meet the
specifications of §63.119 (b) or (c) are
acceptable means of compliance.

D. Compliance Extensions for Pollution
Prevention Measures

The only comments received on this
proposed provision was support for
correcting the original drafting
oversight. Thus, there were no changes
to the proposed provisions.

V. Judicial Review

Under section 307(b)(1) of the Clean
Air Act (CAA), judicial review of the
actions taken by this final rule is
available only on the filing of a petition
for review in the U.S. Court of Appeals
for the District of Columbia Circuit

within 60 days of today’s publication of
this action. Under section 307(b)(2) of
the CAA, the requirements that are
subject to today’s notice may not be
challenged later in civil or criminal
proceedings brought by EPA to enforce
these requirements.

VI. Administrative
A. Paperwork Reduction Act

The information collection
requirements of the previously
promulgated NESHAP were submitted
to and approved by the Office of
Management and Budget (OMB). A copy
of this Information Collection Request
(ICR) document (OMB control number
1414.02) may be obtained from Sandy
Farmer, Information Policy Branch
(2136); U.S. Environmental Protection
Agency; 401 M Street, SW., Washington,
DC 20460 or by calling (202) 260-2740.

Today’s changes to the NESHAP
would have a minor impact on the
information collection burden estimates
made previously. The added provisions
provide a mechanism to request
compliance extensions and are not
required reports. Therefore, the ICR has
not been revised.

B. Executive Order 12866 Review

The HON rule promulgated on April
22, 1994 was considered ‘‘significant”
under Executive Order 12866 and a
regulatory impact analysis (RIA) was
prepared. The amendments proposed
today would revise compliance dates to
provide the time necessary for
installation of controls and do not add
any additional control requirements.
The EPA believes that these proposed
amendments would have a negligible
impact on the results of the RIA and the
change is considered to be within the
uncertainty of the analysis. For the
reasons discussed in section Ill, the
impacts on emissions reduction are also
believed to be negligible.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
requires the identification of potentially
adverse impacts of Federal regulations
upon small business entities. The Act
specifically requires the completion of a
Regulatory Flexibility Analysis in those
instances where small business impacts
are possible. Because this rulemaking
imposes no adverse economic impacts,
a Regulatory Flexibility Analysis has not
been prepared.

Pursuant to the provisions of 5 U.S.C.
605(b), | hereby certify that this rule will
not have a significant economic impact
on a substantial number of small
business entities.
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List of Subjects in 40 CFR Part 63

Environmental protection, Air
pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements.

Dated: March 28, 1995.
Carol M. Browner,
Administrator.

For the reasons set out in the
preamble, part 63 of Chapter | of title 40
of the Code of Federal Regulations is
amended as follows.

PART 63—NATIONAL EMISSION
STANDARDS FOR HAZARDOUS AIR
POLLUTANTS FOR SOURCE
CATEGORIES

1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401, 7412, 7414,
7416, and 7601.

2. Section 63.100 is amended by
revising paragraph (b) introductory text,
by adding paragraph (b)(4), by revising
paragraph (k) introductory text, by
revising the first sentence of paragraph
(K)(3), and by adding paragraphs (k)(4)
through (k)(8) to read as follows:

§63.100 Applicability and designation of
source.
* * * * *

(b) Except as provided in paragraphs
(b)(4) and (c) of this section, the
provisions of subparts F, G, and H of
this part apply to chemical
manufacturing process units that meet
all the criteria specified in paragraphs
(b)(1), (b)(2), and (b)(3) of this section:

* * * * *

(4) The owner or operator of a
chemical manufacturing processing unit
is exempt from all requirements of
subparts F, G, and H until not later than
April 22, 1997 if the owner or operator
certifies, in a notification to the
appropriate EPA Regional Office, not
later than May 10, 1995 that the plant
site at which the chemical
manufacturing processing unit is
located emits, and will continue to emit,
during any 12-month period, less than
10 tons per year of any individual HAP,
and less than 25 tons per year of any
combination of HAP.

(i) If such a determination is based on
limitations and conditions that are not
federally enforceable (as defined in
subpart A of this part), the owner or
operator shall document the basis for
the determination as specified in
paragraphs (b)(4)(i)(A) through
(b)(4)(i)(C) and comply with the
recordkeeping requirement in 63.103(f).

(A) The owner or operator shall
identify all HAP emission points at the

plant site, including those emission
points subject to and emission points
not subject to subparts F, G, and H;

(B) The owner or operator shall
calculate the amount of annual HAP
emissions released from each emission
point at the plant site, using acceptable
measurement or estimating techniques
for maximum operating conditions at
the plant site. Examples of estimating
procedures that are considered
acceptable include the calculation
procedures in §63.150 of subpart G, the
early reduction demonstration
procedures specified in §8§63.74 (¢)(2),
(©)(3), (d)(2), (d)(3), and (g), or accepted
engineering practices. If the total annual
HAP emissions for the plant site are
annually reported under Emergency
Planning and Community Right-to-
Know Act (EPCRA) section 313, then
such reported annual emissions may be
used to satisfy the requirements of
§63.100(b)(4)(i)(B).

(C) The owner or operator shall sum
the amount of annual HAP emissions
from all emission points on the plant
site. If the total emissions of any one
HAP are less than 10 tons per year and
the total emissions of any combination
of HAP are less than 25 tons per year,
the plant site qualifies for the exemption
described in paragraph (b)(4) of this
section, provided that emissions are
kept below these thresholds.

(i) If such a determination is based on
limitations and conditions that are
federally enforceable (as defined in
subpart A of this part), the owner or
operator is not subject to the provisions
of paragraph (b)(4) of this section.

*

* * * *

(k) Except as provided in paragraphs
(I) and (m) of this section, sources
subject to subparts F, G, or H of this part
are required to achieve compliance on
or before the dates specified in
paragraphs (k)(1) through (k)(8) of this
section.

* * * * *

(3) Existing sources shall be in
compliance with subpart H of this part
no later than the dates specified in
paragraphs (k)(3)(i) through (k)(3)(v) of
this section, except as provided for in
paragraphs (k)(4) through (k)(8) of this
section. * * *

(4) Existing chemical manufacturing
process units in Groups | and 1l as
identified in table 1 of this subpart shall
be in compliance with the requirements
of §63.164 of subpart H no later than
May 10, 1995 for any compressor
meeting one or more of the criteria in
paragraphs (k)(4)(i) through (k)(4)(iv) of
this section, if the work can be
accomplished without a process unit

shutdown, as defined in §63.161 in
subpart H.

(i) The seal system will be replaced;

(ii) A barrier fluid system will be
installed;

(iii) A new barrier fluid will be
utilized which requires changes to the
existing barrier fluid system; or

(iv) The compressor must be modified
to permit connecting the compressor to
a closed vent system.

(5) Existing chemical manufacturing
process units shall be in compliance
with the requirements of §63.164 in
subpart H no later than 1 year after the
applicable compliance date specified in
paragraph (k)(3) of this section, for any
compressor meeting the criteria in
paragraphs (k)(5)(i) through (k)(5)(iv) of
this section.

(i) The compressor meets one or more
of the criteria specified in paragraphs
(K)(4) (i) through (iv) of this section;

(ii) The work can be accomplished
without a process unit shutdown as
defined in §63.161 of subpart H;

(iii) The additional time is actually
necessary due to the unavailability of
parts beyond the control of the owner or
operator; and

(iv) The owner or operator submits a
request to the appropriate EPA Regional
Office at the addresses listed in §63.13
of subpart A of this part no later than
45 days before the applicable
compliance date in paragraph (k)(3) of
this section, but in no event earlier than
May 10, 1995. The request shall include
the information specified in paragraphs
(K)(5)(iv)(A) through (K)(5)(iv)(E) of this
section. Unless the EPA Regional Office
objects to the request within 30 days
after receipt, the request shall be
deemed approved.

(A) The name and address of the
owner or operator and the address of the
existing source if it differs from the
address of the owner or operator;

(B) The name, address, and telephone
number of a contact person for further
information;

(C) An identification of the chemical
manufacturing process unit, and of the
specific equipment for which additional
compliance time is required;

(D) The reason compliance can not
reasonably be achieved by the
applicable date specified in paragraphs
(K)(3)(i) through (k)(3)(v) of this section;
and

(E) The date by which the owner or
operator expects to achieve compliance.

(6)(i) If compliance with the
compressor provisions of §63.164 of
subpart H of this part can not reasonably
be achieved without a process unit
shutdown, as defined in §63.161 of
subpart H, the owner or operator shall
achieve compliance no later than April
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22,1996, except as provided for in
paragraph (k)(6)(ii) of this section. The
owner or operator who elects to use this
provision shall comply with the
requirements of § 63.103(g) of this
subpart.

(ii) If compliance with the compressor
provisions of § 63.164 of subpart H of
this part can not be achieved without
replacing the compressor or recasting
the distance piece, the owner or
operator shall achieve compliance no
later than April 22, 1997. The owner or
operator who elects to use this provision
shall also comply with the requirements
of §63.103(g) of this subpart.

(7) Existing sources shall be in
compliance with the provisions of
§63.170 of subpart H no later than April
22, 1997.

(8) If an owner or operator of a
chemical manufacturing process unit
subject to the provisions of subparts F,
G, and H of part 63 plans to implement
pollution prevention measures to
eliminate the use or production of HAP
listed in table 2 of this subpart by
October 23, 1995, the provisions of
subpart H do not apply regardless of the
compliance dates specified in paragraph
(K)(3) of this section. The owner or
operator who elects to use this provision
shall comply with the requirements of
§63.103(h) of this subpart.

* * * * *

3. Section 63.101 is amended by
revising the definition of “‘surge control
vessel’ in paragraph (b) to read as
follows:

§63.101 Definitions.
* * * * *
b * X *

Surge control vessel means feed
drums, recycle drums, and intermediate
vessels. Surge control vessels are used
within a chemical manufacturing
process unit when in-process storage,
mixing, or management of flow rates or
volumes is needed to assist in
production of a product.

* * * * *

4. Section 63.103 is amended by
adding paragraphs (f), (g), and (h) to
read as follows:

§63.103 General compliance, reporting
and recordkeeping requirements.
* * * * *

(f) To qualify for the exemption
specified in §63.100(b)(4) of this
subpart, the owner or operator shall
maintain the documentation of the
information required pursuant to
§63.100(b)(4)(i), and documentation of
any update of this information
requested by the EPA Regional Office,
and shall provide the documentation to
the EPA Regional Office upon request.

The EPA Regional Office will notify the
owner or operator, after reviewing such
documentation, if the source does not
qualify for the exemption specified in
§63.100(b)(4) of this section. In such
cases, compliance with subpart H shall
be required no later than 90 days after
expiration of the applicable compliance
date in §63.100(k)(3), but in no event
earlier than 90 days after the date of
such notification by the EPA Regional
Office. Compliance with subparts F and
G shall be no later than April 22, 1997,
unless an extension has been granted by
the EPA Regional Office or operating
permit authority as provided in § 63.6(i)
of subpart A of this part.

(9) An owner or operator who elects
to use the compliance extension
provisions of § 63.100(k)(6)(i) or (ii)
shall submit a compliance extension
request to the appropriate EPA Regional
Office no later than 45 days before the
applicable compliance date in
§63.100(K)(3), but in no event is
submittal required earlier than May 10,
1995. The request shall contain the
information specified in
§63.100(k)(5)(iv) and the reason
compliance can not reasonably be
achieved without a process unit
shutdown, as defined in 40 CFR 63.161
or without replacement of the
compressor or recasting of the distance
piece.

(h) An owner or operator who elects
to use the compliance extension
provisions of § 63.100(k)(8) shall submit
to the appropriate EPA Regional Office
a brief description of the process
change, identify the HAP eliminated,
and the expected date of cessation of
use or production of HAP. The
description shall be submitted no later
than May 10, 1995 or with the Notice of
Compliance Status as required in
§63.182(c) of subpart H, whichever is
later.

* * * * *

Subpart G—National Emission
Standards for Organic Hazardous Air
Pollutants From Synthetic Organic
Chemical Manufacturing Industry for
Process Vents, Storage Vessels,
Transfer Operations, and Wastewater

5. Section 63.111 is amended by
adding the definition of *‘surge control
vessel” to read as follows:

8§63.111 Definitions.
* * * * *

Surge control vessel means feed
drums, recycle drums, and intermediate
vessels. Surge control vessels are used
within a chemical manufacturing
process unit when in-process storage,
mixing, or management of flow rates or

volumes is needed to assist in
production of a product.

* * * * *

Subpart H—National Emission
Standards for Organic Hazardous Air
Pollutants for Equipment Leaks

6. Section 63.161 is amended by
revising the definition of “‘compliance
date’” and the definition of “‘surge
control vessel” to read as follows:

§63.161 Definitions.

* * * * *

Compliance date means the dates
specified in §63.100(k) or §63.100(1)(3)
of subpart F of this part for process units
subject to subpart F of this part; the
dates specified in §63.190(e) of subpart
I of this part for process units subject to
subpart | of this part. For sources subject
to other subparts in 40 CFR part 63 that
reference this subpart, compliance date
will be defined in those subparts.
However, the compliance date for
§63.170 shall be no later than 3 years
after the effective date of those subparts
unless otherwise specified in such other
subparts.

* * * * *

Surge control vessel means feed
drums, recycle drums, and intermediate
vessels. Surge control vessels are used
within a process unit (as defined in the
specific subpart that references this
subpart) when in-process storage,
mixing, or management of flow rates or
volumes is needed to assist in
production of a product.

* * * * *

7. Section 63.170 is revised to read as
follows:

§63.170 Standards: Surge control vessels
and bottoms receivers.

Each surge control vessel or bottoms
receiver that is not routed back to the
process and that meets the conditions
specified in table 2 or table 3 of this
subpart shall be equipped with a closed-
vent system that routes the organic
vapors vented from the surge control
vessel or bottoms receiver back to the
process or to a control device that
complies with the requirements in
§63.172 of this subpart, except as
provided in §63.162(b) of this subpart,
or comply with the requirements of
§63.119(b) or (c) of subpart G of this
part.

8. Subpart H is amended by adding
tables 2 and 3 to read as follows:
* * * * *
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TABLE 2 TO SUBPART H.—SURGE
CONTROL VESSELS AND BoOTTOMS
RECEIVERS AT EXISTING SOURCES

Vapor pres-
surel
(kilopascals)

Vessel capacity (cubic meters)

>213.1
>5.2a

75 < capacity < 151
151 < capacity .....cccocveeereeeennnns

1Maximum true vapor pressure of total or-
ganic HAP at operating temperature as de-
fined in subpart G of this part.

TABLE 3 TO SUBPART H.—SURGE
CONTROL VESSELS AND BOTTOMS
RECEIVERS AT NEW SOURCES

Vapor pres-
surel
(kilopascals)

Vessel capacity (cubic meters)

2131
20.7

38 < capacity < 151
151 < capacity ............

1Maximum true vapor pressure of total or-
ganic HAP at operating temperature as de-
fined in subpart G of this part.

Subpart I—National Emission
Standards for Organic Hazardous Air
Pollutants for Certain Processes
Subject to the Negotiated Regulation
for EQuipment Leaks

9. Section 63.190 is amended by
revising paragraph (b) introductory text,
by adding paragraph (b)(7), by revising
paragraph (e)(2), and by adding
paragraphs (€)(3) through (e)(6) to read
as follows:

§63.190 Applicability and designation of
source.
* * * * *

(b) Except as provided in paragraph
(b)(7) of this section, the provisions of
subparts | and H of this part apply to
emissions of the designated organic
HAP from the processes specified in
paragraphs (b)(1) through (b)(6) of this
section that are located at a plant site
that is a major source as defined in
section 112(a) of the Act. The specified
processes are further defined in
§63.191.

* * * * *

(7) The owner or operator of a plant
site at which a process specified in
paragraphs (b)(1) through (b)(6) of this
section is located is exempt from all
requirements of subpart | until not later
than April 22, 1997, if the owner or
operator certifies, in a notification to the
appropriate EPA Regional Office, not
later than May 10, 1995 that the plant
site at which the process is located
emits, and will continue to emit, during
any 12-month period, less than 10 tons
per year of any individual HAP, and less

than 25 tons per year of any
combination of HAP.

(i) If such a determination is based on
limitations and conditions that are not
federally enforceable (as defined in
subpart A of this part), the owner or
operator shall document the basis for
the determination as specified in
paragraphs (b)(7)(i)(A) through
(b)()(H)(C).

(A) The owner or operator shall
identify all HAP emission points at the
plant site, including those emission
points subject to and emission points
not subject to subparts F, G, and H of
this part;

(B) The owner or operator shall
calculate the amount of annual HAP
emissions released from each emission
point at the plant site, using acceptable
measurement or estimating techniques
for maximum operating conditions at
the plant site. Examples of estimating
procedures that are considered
acceptable include the calculation
procedures in §63.150 of subpart G, the
early reduction demonstration
procedures specified in §§63.74(c)(2),
()(3), (d)(2), (d)(3), and (g), or accepted
engineering practices. If the total annual
HAP emissions for the plant site are
annually reported under EPCRA section
313, then such reported annual
emissions may be used to satisfy the
requirements of this paragraph.

(C) The owner or operator shall sum
the amount of annual HAP emissions
from all emission points on the plant
site. If the total emissions of any one
HAP are less than 10 tons per year and
the total emissions of any combination
of HAP are less than 25 tons per year,
the plant site qualifies for the exemption
described in paragraph (b)(7) of this
section, provided that emissions are
kept below these thresholds.

(i) If such a determination is based on
limitations and conditions that are
federally enforceable, and the plant site
is not a major source (as defined in
subpart A of this part), the owner or
operator is not subject to the provisions
of paragraph (b)(7) of this section.

* * * * *

(e) * * *

(2) Existing sources shall comply no
later than October 24, 1994, except as
provided in paragraphs (€)(3) through
(e)(6) of this section or unless an
extension has been granted by the EPA
Regional Office or operating permit
authority, as provided in §63.6(i) of
subpart A of this part.

(3) Existing process units shall be in
compliance with the requirements of
§63.164 of subpart H no later than May
10, 1995 for any compressor meeting
one or more of the criteria in paragraphs

(e)(3)(i) through (e)(3)(iv) of this section,
if the work can be accomplished
without a process unit shutdown, as
defined in §63.161.

(i) The seal system will be replaced;

(ii) A barrier fluid system will be
installed;

(iii) A new barrier fluid will be
utilized which requires changes to the
existing barrier fluid system; or

(iv) The compressor must be modified
to permit connecting the compressor to
a closed vent system.

(4) Existing process units shall be in
compliance with the requirements of
§63.164 of subpart H no later than
January 23, 1996, for any compressor
meeting the criteria in paragraphs
(e)(4)(i) through (e)(4)(iv) of this section.

(i) The compressor meets one or more
of the criteria specified in paragraphs
(e)(3) (i) through (iv) of this section;

(i) The work can be accomplished
without a process unit shutdown as
defined in §63.161;

(iii) The additional time is actually
necessary due to the unavailability of
parts beyond the control of the owner or
operator; and

(iv) The owner or operator submits a
request to the appropriate EPA Regional
Office at the addresses listed in §63.13
of subpart A of this part no later than
May 10, 1995. The request shall include
the information specified in paragraphs
(e)(4)(iv)(A) through (e)(4)(iv)(E) of this
section. Unless the EPA Regional Office
objects to the request within 30 days
after receipt, the request shall be
deemed approved.

(A) The name and address of the
owner or operator and the address of the
existing source if it differs from the
address of the owner or operator;

(B) The name, address, and telephone
number of a contact person for further
information;

(C) An identification of the process
unit, and of the specific equipment for
which additional compliance time is
required;

(D) The reason compliance cannot
reasonably be achieved by May 10,
1995; and

(E) The date by which the owner or
operator expects to achieve compliance.

(5)(i) If compliance with the
compressor provisions of §63.164 of
subpart H of this part cannot reasonably
be achieved without a process unit
shutdown, as defined in §63.161 of
subpart H, the owner or operator shall
achieve compliance no later than April
22, 1996, except as provided in
paragraph (e)(5)(ii) of this section. The
owner or operator who elects to use this
provision shall also comply with the
requirements of §63.192(g) of this
subpart.
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(i) If compliance with the compressor
provisions of § 63.164 of subpart H of
this part cannot be achieved without
replacing the compressor or recasting
the distance piece, the owner or
operator shall achieve compliance no
later than April 22, 1997. The owner or
operator who elects to use this provision
shall also comply with the requirements
of §63.192(g) of this subpart.

(6) Existing sources shall be in
compliance with the provisions of
§63.170 of subpart H no later than April
22,1997.

* * * * *

10. Section 63.191 is amended by
revising the definition of “‘surge control
vessel’ in paragraph (b) to read as
follows:

§63.191 Definitions.

* * * * *

Surge control vessel means feed
drums, recycle drums, and intermediate
vessels. Surge control vessels are used
within a process unit when in-process
storage, mixing, or management of flow
rates or volumes is needed to assist in
production of a product.

* * * * *

11. Section 63.192 is amended by
adding paragraphs (1) and (m) to read as
follows:

§63.192 Standard.

* * * * *

() To qualify for the exemption
specified in §63.190(b)(7) of this
subpart, the owner or operator shall
maintain the documentation of the
information required pursuant to
§63.190(b)(7)(i), and documentation of
any update of this information
requested by the EPA Regional Office,
and shall provide the documentation to
the EPA Regional Office upon request.
The EPA Regional Office will notify the
owner or operator, after reviewing such
documentation, whether, in the EPA
Regional Office’s judgement, the source
does not qualify for the exemption
specified in §63.190(b)(7) of this
subpart. In such cases, compliance with
this subpart shall be required no later
than 90 days after the date of such
notification by the EPA Regional Office.

(m) An owner or operator who elects
to use the compliance extension
provisions of §63.190(e)(5) (i) or (ii)
shall submit a compliance extension
request to the appropriate EPA Regional
Office no later than May 10, 1995. The
request shall contain the information
specified in §63.190(e)(4)(iv) and the
reason compliance cannot reasonably be
achieved without a process unit
shutdown, as defined in §63.161 of
subpart H or replacement of the

compressor or recasting of the distance
piece.

* * * * *

[FR Doc. 95-8199 Filed 4-7-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 63
[AD-FRL-5182-7]
RIN 2060-AC19

National Emission Standards for
Hazardous Air Pollutants for Source
Categories: Organic Hazardous Air
Pollutants from the Synthetic Organic
Chemical Manufacturing Industry and
Other Processes Subject to the
Negotiated Regulation for Equipment
Leaks

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: This action corrects errors
and clarifies regulatory text of the
“National Emission Standards for
Hazardous Air Pollutants for Source
Categories: Organic Hazardous Air
Pollutants from the Synthetic Organic
Chemical Manufacturing Industry and
Other Processes Subject to the
Negotiated Regulation for Equipment
Leaks,” which was issued as a final rule
on April 22, 1994 and June 6, 1994. This
rule is commonly known as the
Hazardous Organic NESHAP or the
HON.

EFFECTIVE DATE: The direct final rule
will be effective May 22, 1995, unless
significant, adverse comments are
received by May 10, 1995. If significant,
adverse comments are timely received
on any provision of the direct final rule,
that provision of the direct final rule
will be withdrawn and only those
provisions on which no such adverse
comments are received will become
effective on May 22, 1995.

FOR FURTHER INFORMATION CONTACT: Dr.
Janet S. Meyer, Emission Standards
Division (MD-13), U.S. Environmental
Protection Agency, Office of Air Quality
Planning and Standards, Research
Triangle Park, North Carolina 27711,
telephone number (919) 541-5254.
SUPPLEMENTARY INFORMATION: If
significant adverse comments are timely
received on any provision of this direct
final rule, all such comments will be
addressed in a subsequent final rule
based on those provisions of the
proposed rule contained in the
Proposed Rules Section of this Federal
Register that is identical to this direct
final rule. Such provisions will be
withdrawn from the Direct Final Rule.

Provisions of the Direct Final Rule that
do not receive timely significant adverse
comment will become final 40 days
from today’s Federal Register Notice. If
no significant adverse comments are
timely filed on any provision of this
direct final rule then the entire direct
final rule will become effective 40 days
from today’s Federal Register notice
and no further action is contemplated
on the parallel proposal published
today.

On April 22,1994 (59 FR 19402), and
June 6, 1994 (59 FR 29196), the
Environmental Protection Agency (EPA)
promulgated in the Federal Register
national emission standards for
hazardous air pollutants (NESHAP) for
the synthetic organic chemical
manufacturing industry (SOCMI), and
for several other processes subject to the
equipment leaks portion of the rule.
These regulations were promulgated as
subparts F, G, H, and | in 40 CFR part
63, and are commonly referred to as the
hazardous organic NESHAP, or the
HON.

This document corrects several
oversights in the drafting of subparts F,
H, and | of the final regulation. Also,
several definitions are being added to
subparts H and | to clarify the intent of
certain provisions in these subparts.
These changes do not significantly
modify the requirements of the
regulation.

I. Description of Changes

A. Compliance Dates for Emission
Points at Existing Sources Affected by
Operational Changes

Subparts F and G established
administrative procedures to address
operational changes that were believed
likely to occur at SOCMI facilities.
These procedures specify the
notification and approval requirements
for each type of change as well as the
compliance date for equipment affected
by the change. When these provisions
(863.100(1)) were drafted the need to
include surge control vessels and
bottoms receivers in the list of potential
changes was not recognized. Because
the nature of the equipment changes
required for control of surge control
vessels and bottoms receivers is similar
to that required for compliance with
subpart G, similar compliance times
need to be provided for surge control
vessels and bottoms receivers.
Therefore, the provisions in paragraphs
((4) and (1)(4)(ii) in §63.100 are being
revised to include surge control vessels
and bottoms receivers.
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B. Startup/Shutdown/Malfunction Plan

The EPA has received numerous
inquiries regarding the applicability of
the startup/shutdown/malfunction plan
required by 863.6(e) of subpart A to
equipment subject to the provisions of
subpart H. Questions raised include
whether the plan only applies to control
devices used to comply with the
requirements of subpart H or if the plan
must also address equipment such as
valves and pumps, and if so, how would
such equipment be included in the plan.

The EPA intended the startup/
shutdown/malfunction plan to apply
only to control devices used to comply
with subpart H. However, EPA also
thought that some owners or operators
might choose to use the startup/
shutdown/malfunction plan to specify
various conditions that would justify
delay of repair for equipment such as
pumps or valves. To clarify this point,
table 3 of subpart F is being amended to
include a comment on how the
provisions concerning startup/
shutdown/malfunction plans apply to
equipment subject to subpart H. This
same comment is being added to
subpart | as a new paragraph
§63.192(b)(6)(ii).

C. Applicability of Subpart H Limited to
Process Lines

A new paragraph is being added to
the applicability section of subpart H
(8 63.160) to clarify that only lines and
equipment containing process fluid are
subject to this subpart. The new
paragraph merely incorporates into the
rule the intent expressed in the
preamble to the proposed rule. This
provision had not previously been
included in subpart H because it had
been considered unnecessary. This
provision is being added now due to a
number of concerns regarding clarity of
applicability of section 112(g) case-by-
case review requirements to this
equipment.

D. Definitions

Two definitions are being added to
subpart H and the definition for ““duct
work” in subparts G and H is being
revised. A definition for “closed-purge
system” is being added to clarify
terminology in the rule and to better
express the Regulatory Negotiation
Committee’s (Committee) intent
regarding the requirements for sampling
connection systems. In Committee
discussions on the provisions for
sampling connection systems, the
Committee recognized the need to
provide compliance options that would
be appropriate for a wide range of
operating conditions and processes. The

Committee used the terminology
‘““closed-purge system” to refer to
systems where the liquid sample purge
was captured in a container and then
returned to the process. This kind of
system was envisioned as being the
compliance option for processes
handling heavy liquids particularly
polymer processes, for low pressure
lines, and where closed-loop sampling
presented safety concerns. The
terminology ““closed-loop sampling
system’” was used to refer to a system
where the purged fluid is returned to
the process at a point of lower pressure.
A throttle valve or other device is
commonly used to induce the pressure
drop across the sample loop. These
systems can be used in higher pressure
lines and with light liquids and
materials that do not polymerize upon
exiting the process equipment.

The Committee included a definition
for ““closed-loop system” in the rule to
distinguish it from “closed-purge
system”. A definition for “closed purge
system’” was not included because it
was thought that the meaning would be
understood from the terminology alone
and the definition of “closed-loop
system’’. Due to numerous questions
regarding the meaning of this term and
how it differs from ““closed-loop
system”, EPA believes that it is
necessary to add a definition to clarify
intent.

A definition for “pressure relief
device or valve” is being added because
EPA has received inquiries from
industry as well as from State agencies
regarding the applicability of the
provisions of § 63.165 to atmospheric
storage vessels. Pressure/vacuum vents
on atmospheric storage vessels are
typically actuated when the vessel is
filled or emptied and due to pressure
changes resulting from diurnal
temperature changes. The provisions of
§63.165 were never intended to apply
to these cases and are not appropriate
for these vessels. The provisions of
§63.165 were designed to ensure that
pressure relief devices on process lines
properly reseat after relieving a system
overpressure. Pressure relief devices are
safety devices commonly used to
prevent operating pressures from
exceeding the maximum allowable
working pressure of the process
equipment. These pressure relief
devices do not open under vacuum. The
added definition for “‘pressure relief
device or valve” is based on the type of
equipment that EPA intended to
regulate and considered in the
development of the equipment leak
standards (e.g., subparts VV, GGG, and
KKK of 40 CFR part 60) as well as
industry practice. The definition also

explicitly excludes vacuum actuated
devices as well as low pressure actuated
relief devices. The 2.5 pounds per
square inch gauge (psig) set pressure
specified in the definition is based on
the American Petroleum Institute (API)
pressure rating for atmospheric pressure
tanks. Operation at higher pressures or
vacuums may cause damage to the tank.

The EPA is revising the definition of
“duct work’ in order to more
specifically designate the intended
equipment. The term “duct work™ is
presently defined in the rule as “‘a
conveyance system that does not meet
the definition of hard piping.” The EPA
recognizes that this definition is too
broad and can be misconstrued as
applying to tank trucks, rail cars, or
anything that conveys that is not hard
piping. The term “duct work’’ was
intended to designate systems for
conveyance of gases like those
commonly used for heating and
ventilation systems. These systems are
commonly constructed of sheet metal
and have sections connected by screws
or crimping. The revised definition uses
this description to more specifically
identify the types of systems EPA
considers more likely to develop leaks
and thus identify those systems where
annual inspection with an instrument
that meets the specifications of Method
21 is appropriate.

The definition for ‘““Research and
Development Facility”” was
inadvertently omitted from subpart |
when the applicability provisions for
the non-SOCMI processes was separated
from those for the SOCMI processes.
The definition for ‘““Research and
Development Facility” in §63.101 of
subpart F is being added to §63.191 of
subpart | to correct this oversight.

E. Miscellaneous Changes

Paragraph (b) of 63.160 is being
revised to clarify that this override of
existing equipment leak rules only
applies after the source must comply
with subpart H. The EPA has recently
learned that some people have
interpreted the rule to allow suspension
of compliance with applicable part 60 or
61 equipment leak rules even though
the subpart H compliance date had not
occurred yet. The Committee’s intent
with this provision was to avoid
duplication of effort. Owing to the
confusion surrounding the present
language, EPA is correcting the drafting
of this paragraph.

Paragraph (a) of §63.169 of subpart H
is revised to clarify that there must be
potential for discharge to the
atmosphere before repair is required. It
is necessary to clarify this point because
there are processes where pressure relief
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devices discharge into a lower pressure
section of the process and there are no
emissions to the atmosphere. The EPA
is clarifying the language in §63.169(a)
to avoid unnecessary repair actions and
recordkeeping. This clarification does
not alter the requirement for
documentation of proper reseating of
pressure relief devices or valves that
vent to the atmosphere.

The EPA is also correcting paragraph
(b) of §63.169 by adding the leak
definition for pumps in polymerizing
monomer service. Section 63.169(b)
presently defines a leak for pumps in
heavy liquid service as 2,000 parts per
million (ppm) regardless of the material
handled. The EPA believes that use of
the 2,000 ppm leak definition for all
pumps in heavy liquid service was a
drafting oversight since it was the
Committee’s judgment in establishing
the standard for pumps in light liquid
service that 5,000 ppm represented best
performance (8 63.163(b)(2)(iii)) for
pumps handling polymerizing
monomers.

The recordkeeping requirement for
owners or operators who elect to adjust
monitoring frequency by time in use
was inadvertently included with the
recordkeeping requirements for pressure
testing of equipment (8§ 63.181(e)(2)).
This requirement is only relevant for
those batch processes for which the
owner or operator elects compliance
using the leak detection and repair
program in §63.178(c). Most of the
recordkeeping requirements for
§63.178(c) are presented in
§63.181(b)(9). Therefore, paragraph
(e)(2) is being redesignated as paragraph
(b)(9)(ii). Section 63.181(e)(2) is being
reserved to avoid renumbering the rest
of paragraph (e).

The EPA has recently received several
inquiries regarding the time period to be
covered in the first semiannual report.
The concern is that § 63.182(d)(1)
appears to require the periodic report to
include a summary of the monitoring
information for the period on the day
that the report is due. Thus, the owners
and operators of sources subject to
subpart H would have no time to
compile, analyze, and organize the raw
data for the report. The EPA intended to
provide owners and operators of sources
subject to subpart H 90 days to compile,
analyze, and organize data for the
periodic reports. The present wording of
§63.182(d)(1) does not clearly
communicate that intent. Therefore,
§63.182(d)(1) is being amended by
adding two sentences to specify that the
first periodic report shall cover the first
6-month period from the compliance
date and that each subsequent report

would cover the 6-month period from
the last report.

The EPA has also recently determined
that a reporting requirement that was
intended for screwed connectors subject
to §63.174(c) was inadvertently retained
in the final rule. During consideration of
public comments on the proposed rule,
EPA had decided to remove the
requirements for separate recordkeeping
and reporting for screwed connectors in
order to reduce the burden of the rule.
Due to an oversight 8§63.182(d)(2) (x)
and (xii) were not removed as intended.
The EPA is, therefore, correcting this
oversight by removing 8§ 63.182(d)(2)
(x) and (xii). These paragraphs are being
reserved to avoid renumbering the
paragraph.

I1. Judicial Review

Under section 307(b)(1) of the Clean
Air Act (CAA), judicial review of the
actions taken by this final rule is
available only on the filing of a petition
for review in the U.S. Court of Appeals
for the District of Columbia Circuit
within 60 days of today’s publication of
this action. Under section 307(b)(2) of
the CAA, the requirements that are
subject to today’s notice may not be
challenged later in civil or criminal
proceedings brought by EPA to enforce
these requirements.

1. Administrative
A. Paperwork Reduction Act

The information collection
requirements of the previously
promulgated NESHAP were submitted
to and approved by the Office of
Management and Budget (OMB). A copy
of this Information Collection Request
(ICR) document (OMB control number
1414.02) may be obtained from Sandy
Farmer, Information Policy Branch
(PM-223Y); U.S. Environmental
Protection Agency; 401 M Street, SW;
Washington, DC 20460 or by calling
(202) 260-2740.

Today’s changes to the NESHAP
should have no impact on the
information collection burden estimates
made previously. The changes consist of
new definitions and clarifications of
requirements; not additional
requirements. Consequently, the ICR has
not been revised.

B. Executive Order 12866 Review

The HON rule promulgated on April
22,1994 was considered ‘‘significant”
under Executive Order 12866 and a
regulatory impact analysis (RIA) was
prepared. The amendments issued today
clarify the rule and do not add any
additional control requirements. The
EPA believes that these amendments

would have a negligible impact on the
results of the RIA and the change is
considered to be within the uncertainty
of the analysis.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
requires the identification of potentially
adverse impacts of Federal regulations
upon small business entities. The Act
specifically requires the completion of a
Regulatory Flexibility Analysis in those
instances where small business impacts
are possible. Because this rulemaking
imposes no adverse economic impacts,
a Regulatory Flexibility Analysis has not
been prepared.

List of Subjects in 40 CFR Part 63

Environmental protection, Air
pollution control, Hazardous
substances, Reporting and
recordkeeping requirements.

Dated: March 28, 1995.
Carol M. Browner,
Administrator.

For the reasons set out in the
preamble, title 40, chapter I, part 63
subparts F, H, and | of the Code of
Federal Regulations are corrected as
follows:

1. The authority citation for part 63
continues to read as follows:

Authority: sections 101, 112, 114, 116, and
301 of the Clean Air Act (42 U.S.C. 7401, et
seq., as amended by Pub. L. 101-549, 104
Stat. 2399).

Subpart F—National Emission
Standards for Organic Hazardous Air
Pollutants from the Synthetic Organic
Chemical Manufacturing Industry

2. Section 63.100 is corrected by
revising the first sentence of paragraph
(D(4) introductory text and by revising
paragraph (1)(4)(ii)(B) to read as follows:

§63.100 Applicability and designation of
source.
* * * * *

(l) * X *

(4) If an additional chemical
manufacturing process unit is added to
a plant site, or if an emission point is
added to an existing chemical
manufacturing process unit, or if
another deliberate operational process
change creating an additional Group 1
emission point(s) is made to an existing
chemical manufacturing process unit, or
if a surge control vessel or bottoms
receiver becomes subject to §63.170 of
subpart H, or if a compressor becomes
subject to §63.164 of subpart H, and if
the addition or change is not subject to
the new source requirements as
determined according to paragraphs
(N(2) or (N(2) of this section, the
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requirements in paragraphs (1)(4)(i)
through (1)(4)(iii) of this section shall
apply * * *

ii * X *

(B) If a deliberate operational process
change to an existing chemical
manufacturing process unit causes a
Group 2 emission point to become a
Group 1 emission point, if a surge
control vessel or bottoms receiver

initial start-up or by 3 years after April
22,1994, whichever is later, unless the
owner or operator demonstrates to the
Administrator that achieving
compliance will take longer than
making the change. If this
demonstration is made to the
Administrator’s satisfaction, the owner
or operator shall follow the procedures
in paragraphs (m)(1) through (m)(3) of

Table 3 of Subpart F—[Amended]

3. In Table 3 of subpart F, is the entry
for ““63.6(e)”’ is amended by adding two
sentences in the “Comment” column to
read as follows:

Table 3 to Subpart F—General
Provisions Applicability to Subpart F, G
and H

becomes subject to §63.170 of subpart . . i ) * * * * *

H, or if a compressor becomes subject to this section to establish a compliance

§63.164 of subpart H, the owner or date.

operator shall be in compliance upon * * * * *

Applies to Sub-
Reference parts F, G, and Comment
H

63.6(€) .eevvvveeenn =1 R * * * For subpart H, the startup, shutdown, and malfunction plan requirement of §63.6(e)(3) is limited to
control devices subject to the provisions of subpart H and is optional for other equipment subject to sub-
part H. The startup, shutdown, and malfunction plan may include written procedures that identify condi-
tions that justify a delay of repair.

Subpart G—National Emission
Standards for Organic Hazardous Air
Pollutants from Synthetic Organic
Chemical Manufacturing Industry
Process Vents, Storage Vessels,
Transfer Operations, and Wastewater

4. Section 63.111 is amended by
revising the definition for **duct work™
to read as follows:

§63.110 Definitions.

* * * * *

Duct work means a conveyance
system such as those commonly used
for heating and ventilation systems. It is
often made of sheet metal and often has
sections connected by screws or
crimping. Hard-piping is not ductwork.

* * * * *

Subpart H—National Emission
Standards for Organic Hazardous Air
Pollutants for Equipment Leaks.

5. Section 63.160 is amended by
removing paragraph (d), redesignating
paragraph (c) as paragraph (d); by
revising paragraph (b); by adding and
reserving a new paragraph (c), and by
adding a new paragraph (e) to read as
follows:

§63.160 Applicability and designation of
source.
* * * * *

(b) After the compliance date for a
process unit, equipment to which this
subpart applies that are also subject to
the provisions of:

(1) 40 CFR part 60 will be required to
comply only with the provisions of this
subpart.

(2) 40 CFR part 61 will be required to
comply only with the provisions of this
subpart.

* * * * *

(e) Except as provided in any subpart
that references this subpart, lines and
equipment not containing process fluids
are not subject to the provisions of this
subpart. Utilities, and other non-process
lines, such as heating and cooling
systems which do not combine their
materials with those in the processes
they serve, are not considered to be part
of a process unit.

* * * * *

6. Section 63.161 is amended by
adding in alphabetical order definitions
for “‘closed-purge system” and
“pressure relief device” and by revising
the definition for “‘duct work’’ to read as
follows:

* * * * *

8§63.161 Definitions.

* * * * *

Closed-purge system means a system
or combination of system and portable
containers, to capture purged liquids.
Containers must be covered or closed
when not being filled or emptied.

* * * * *

Duct work means a conveyance
system such as those commonly used
for heating and ventilation systems. It is
often made of sheet metal and often has

sections connected by screws or
crimping. Hard-piping is not ductwork.
* * * * *

Pressure relief device or valve means
a safety device used to prevent
operating pressures from exceeding the
maximum allowable working pressure
of the process equipment. A common
pressure relief device is a spring-loaded
pressure relief valve. Devices that are
actuated either by a pressure of less than
or equal to 2.5 psig or by a vacuum are
not pressure relief devices.
* * * * *

7. Section 63.169 is amended by
revising paragraphs (a) and (b) to read
as follows:

§63.169 Standards: Pumps, valves,
connectors, and agitators in heavy liquid
service; instrumentation systems; and
pressure relief devices in liquid service.

(a) Pumps, valves, connectors, and
agitators in heavy liquid service,
pressure relief devices in light liquid or
heavy liquid service, and
instrumentation systems shall be
monitored within 5 calendar days by the
method specified in § 63.180(b) of this
subpart if evidence of a potential leak to
the atmosphere is found by visual,
audible, olfactory, or any other
detection method. If such a potential
leak is repaired as required in
paragraphs (c) and (d) of this section, it
is not necessary to monitor the system
for leaks by the method specified in
§63.180(b) of this subpart.

(b) If an instrument reading of 10,000
parts per million or greater for agitators,
5,000 parts per million or greater for
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pumps handling polymerizing
monomers, 2,000 parts per million or
greater for pumps in food/medical
service or pumps subject to
§63.163(b)(iii)(C), or 500 parts per
million or greater for valves, connectors,
instrumentation systems, and pressure
relief devices is measured, a leak is
detected.

* * * * *

8. Section 63.181 is amended by
redesignating paragraph (b)(9) as
paragraph (b)(9)(i), by redesignating
paragraph (e)(2) as paragraph (b)(9)(ii),
and by reserving paragraph (e)(2).

§63.181 Recordkeeping requirements.

9. Section 63.182 is amended by
adding two sentences to paragraph
(d)(1) and by removing and reserving
paragraphs (d)(2)(x) and (xii) to read as
follows:

§63.182 Reporting requirements.
* * * * *
d * k* X

(1) * * * The first periodic report shall
cover the first 6 months after the
compliance date specified in
§63.100(k)(3) of subpart F. Each
subsequent periodic report shall cover
the 6 month period following the
preceding period.

* * * * *

Subpart I—National Emission
Standards for Organic Hazardous Air
Pollutants for Certain Processes
Subject to the Negotiated Regulation
for EQuipment Leaks.

10. Section 63.191 is amended by
adding in alphbertical order a definition
for “‘research and development facility”
to paragraph (b) to read as follows:

§63.191 Definitions.

(b) * x %

Research and development facility
means laboratory and pilot plant
operations whose primary purpose is to
conduct research and development into
new processes and products, where the
operations are under the close
supervision of technically trained
personnel, and is not engaged in the
manufacture of products except in a
deminimis manner.

* * * * *

11. Section 63.192 is amended by
redesignating paragraph (b)(6) as
paragraph (b)(6)(i) and adding paragraph
(b)(6)(ii) to read as follows:

§63.192 Standard.
* * * * *

(b * k* *

(6)(i) > * =

(ii) The operational and maintenance
requirements of 8 63.6(¢e). The startup,

shutdown, and malfunction plan
requirement of § 63.6(e)(3) is limited to
control devices subject to the provisions
of subpart H of part 63 and is optional
for other equipment subject to subpart
H. The startup, shutdown, and
malfunction plan may include written
procedures that identify conditions that
justify a delay of repair.

* * * * *

[FR Doc. 95-8198 Filed 4-7-95; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Public Land Order 7131
[NV-930-1430-01; NV-57922]

Withdrawal of Public Land to the
United States Air Force; Nevada

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public Land Order.

SUMMARY: This order withdraws
3,972.04 acres of public land from
surface entry, mining, and mineral
leasing until November 6, 2001, for the
United States Air Force to provide a
safety and security buffer between
public land administered by the Bureau
of Land Management and withdrawn
land under the jurisdiction of the Nellis
Air Force Range.

EFFECTIVE DATE: April 7, 1995.

FOR FURTHER INFORMATION CONTACT:
Dennis Samuelson, BLM Nevada State
Office, P.O. Box 12000, Reno, Nevada
89520, (702) 785-6507.

By virtue of the authority vested in
the Secretary of the Interior by Section
204 of the Federal Land Policy and
Management Act of 1976, 43 U.S.C.
1714 (1988), it is ordered as follows:

1. Subject to valid existing rights, the
following described public land is
hereby withdrawn from settlement, sale,
location, or entry under the general land
laws, including the United States
mining laws (30 U.S.C. Ch. 2 (1988)),
and from leasing under the mineral
leasing laws, to provide a safety and
security buffer for the United States Air
Force at Nellis Range:

Mount Diablo Meridian

T.6S.,R. 56 E., unsurveyed
Sec. 25;
Sec. 36.
T.7S.,R.56 E., unsurveyed
Sec. 1,
Sec. 13, Wz,
Sec. 24, NW¥a.
T.6S.,R.57E.,
Sec. 30, lots 1 to 4, inclusive, and E¥2WY2;

Sec. 31, lots 1 to 4, inclusive, and E¥2W2,
EY.
T.7S.,R57E,,
Sec. 6, lots 1 to 7, inclusive, SY2NEYa4,
SEYaNWYa, EY2SWVa, and SEVa.
The area described contains 3,972.04 acres
in Lincoln County.

2. This withdrawal will expire on
November 6, 2001, unless, as a result of
a review conducted before the
expiration date pursuant to Section
204(f) of the Federal Land Policy and
Management Act of 1976, 43 U.S.C.
1714(f) (1988), the Secretary determines
that the withdrawal shall be extended.
Bob Armstrong,

Assistant Secretary of the Interior
[FR Doc. 95-8756 Filed 4—7-95; 8:45 am]
BILLING CODE 4310-HC-P

DEPARTMENT OF ENERGY

48 CFR Parts 915, 916 and 970
RIN 1991-AB19

Acquisition Regulation: Certified Cost
or Pricing Data Threshold and
Requirements for a Determination and
Findings for Use of Cost-
Reimbursement Contracts

AGENCY: Department of Energy.

ACTION: Interim rule and request for
comment.

SUMMARY: The Department of Energy is
issuing an interim rule increasing the
threshold for certified cost or pricing
data from $100,000 to $500,000 and
deleting the requirement for
determinations and findings for use of
cost reimbursement contracts. These
changes are required by the Federal
Acquisition Streamlining Act of 1994
and subsequent changes to the Federal
Acquisition Regulation (FAR).

DATES: Effective Date: April 10, 1995.
Comment Date: Written comments
must be submitted no later than June 9,

1995.

ADDRESSES: Comments should be
addressed to: Terrence D. Sheppard,
Business and Financial Policy Division
(HR-521.2), Office of Procurement and
Assistance Management, Department of
Energy, 1000 Independence Avenue
SW., Washington, D.C. 20585.

FOR FURTHER INFORMATION CONTACT:
Terrence D. Sheppard, (202) 586-8174.

SUPPLEMENTARY INFORMATION:

I. Background

1. Public Comments

11l. Procedural Requirements
A. Review Under Executive Order 12866
B. Review Under Executive Order 12778
C. Review Under the Paperwork Reduction

Act
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D. Review Under the National
Environmental Policy Act
E. Review Under Executive Order 12612

l. Background

Pursuant to section 644 of the
Department of Energy Organization Act
(Pub. L. 95-91, 42 U.S.C. 7254), the
Secretary of Energy is authorized to
prescribe such procedural rules and
regulations as may be deemed necessary
or appropriate to accomplish the
functions vested in the Secretary. In
accordance with this authority, the
Department of Energy Acquisition
Regulation (DEAR) (48 CFR Chapter 9)
was promulgated with an effective date
of April 1, 1984 (49 FR 11922, March
28, 1984).

The Federal Acquisition Streamlining
Act of 1994 (the Act) (Pub. L. 103-355)
provides authorities that streamline the
acquisition process and minimize
burdensome government-unique
requirements. This notice announces an
interim rule which amends the DEAR
based on certain provisions in the Act.
In particular, Section 1251 of the Act,
which was implemented in the FAR
under FAR Case 94-720 (59 FR 62498,
December 5, 1994), increases the
threshold for obtaining certified cost or
pricing data from $100,000 to $500,000,
and section 1071 of the Act, which was
implemented in the FAR under FAR
Case 94-700, (59 FR 64784, December
15, 1994), repealed the requirement for
a determination and finding regarding
use of a cost-type or incentive contract.
This interim rule is intended solely to
make the changes necessary to
implement those limited portions of the
Act. More extensive changes to
implement other portions of the Act will
be made subsequently.

A detailed list of changes follows:

1. The authority for Parts 915 and 916
is restated.

2. Subsection 915.804-70 is amended
by deleting the parenthetical
*“(proposals of $100,000 or less).” There
is no need to specify the new threshold
($500,000), because it is stated in the
FAR and is the same for all federal
agencies. In addition, the FAR provides
that this threshold will be subject to
adjustment effective October 1, 1995
and every five years thereafter.

3. Subsection 916.301-3 is deleted in
its entirety as the statutory requirement
to prepare a determination and finding
has been repealed by Section 1071 of
the Act.

4. The authority for Part 970 is
amended by deleting the references to
41 U.S.C. 420 and 42 U.S.C. 7256a. The
former was repealed by Section 2191 of
the Act and the latter is unnecessary in

light of the authority provided by 42
U.S.C. 2201 and 42 U.S.C. 7254,

5. Subsection 970.5204-24 is
amended by deleting the specific
references to the $100,000 threshold and
replacing it with references to the FAR
cost or pricing data threshold
established in FAR 15.804-2(a)(1).
Affected paragraphs are (a), (a)(2), (c),
(d), (f), and NOTE (b).

6. Subsection 970.7104-11 is
amended at paragraphs (a)(1)(i) and (ii)
by deleting the specific dollar threshold
and substituting a reference to the FAR
threshold.

I1. Public Comments

The regulatory changes described
above are not discretionary with the
Department. Accordingly, the
Department has not published a general
notice of proposed rulemaking.
Nevertheless, the Department is
providing an opportunity to comment
on any relevant matter that may have
been overlooked. Interested persons are
invited to participate by submitting
data, views, or arguments with respect
to the interim final Department of
Energy Acquisition Regulation
amendments set forth in this notice.
Three copies of written comments
should be submitted to the address
indicated in the “ADDRESSES” section
of this notice. All comments received
will be available for public inspection in
the DOE Reading Room, Room 1E-190,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, DC 20585,
between the hours of 9 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays. All written comments
received by the date indicated in the
“DATES” section of this notice and all
other relevant information in the record
will be carefully assessed and fully
considered prior to publication of the
final rule. Any information considered
to be confidential must be so identified
and submitted in writing, one copy
only. DOE reserves the right to
determine the confidential status of the
information and to treat it according to
our determination (See 10 CFR 1004.11).

I11. Procedural Requirements
A. Review Under Executive Order 12866

Today'’s regulatory action has been
determined not to be a **significant
regulatory action” under Executive
Order 12866, ‘‘Regulatory Planning and
Review,” (58 FR 51735, October 4,
1993). Accordingly, this action was not
subject to review under that Executive
Order by the Office of Information and
Regulatory Affairs of the Office of
Management and Budget (OMB).

B. Review Under Executive Order 12778

Section 2 of Executive Order 12778
instructs agencies to adhere to certain
requirements in promulgating new
regulations and reviewing existing
regulations. These requirements, set
forth in Sections 2 (a) and (b), include
eliminating drafting errors and needless
ambiguity, drafting the regulations to
minimize litigation, providing clear and
certain legal standards for affected
conduct, and promoting simplification
and burden reduction. Agencies are also
instructed to make every reasonable
effort to ensure that the regulation:
Specifies clearly any preemptive effect;
describes any administrative
proceedings to be available prior to
judicial review and any provisions for
the exhaustion of such administrative
proceedings; and defines key terms.
DOE certifies that today’s interim final
rule meets the requirements of sections
2 (a) and (b) of Executive Order 12778.

C. Review Under the Paperwork
Reduction Act

No new information or recordkeeping
requirements are imposed by this
rulemaking. Accordingly, no OMB
clearance is required under the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.).

D. Review Under the National
Environmental Policy Act

DOE has concluded that promulgation
of this rule falls into a class of actions
which would not individually or
cumulatively have significant impact on
the human environment, as determined
by DOE’s regulations (10 CFR Part 1021,
Subpart D) implementing the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321 et seq.).
Specifically, this rule is categorically
excluded from NEPA review because
the amendments to the DEAR do not
change the environmental effect of the
rule being amended (categorical
exclusion A5). Therefore, this rule does
not require an environmental impact
statement or environmental assessment
pursuant to NEPA.

E. Review Under Executive Order 12612

Executive Order 12612 (52 FR 41685,
October 30, 1987) requires that
regulations, rules, legislation, and any
other policy actions be reviewed for any
substantial direct effects on States, on
the relationship between the National
Government and the States, or in the
distribution of power and
responsibilities among the various
levels of Government. If there are
sufficient substantial direct effects, then
the Executive Order requires the
preparation of a federalism assessment
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to be used in all decisions involved in
promulgating and implementing a
policy action. This interim final rule,
when finalized, will revise certain
policy and procedural requirements.
States which contract with DOE will be
subject to this rule. However, DOE has
determined that this rule will not have
a substantial direct effect on the
institutional interests or traditional
functions of the States.

List of Subjects in 48 CFR Parts 915,
916, and 970

Government procurement.
Richard H. Hopf,
Deputy Assistant Secretary for Procurement
and Assistance Management.

For the reasons set out in the
preamble, Chapter 9 of Title 48 of the
Code of Federal Regulations is amended
as set forth below.

1. The authority citations for Parts 915
and 916 continue to read as follows:

Authority: 42 U.S.C. 7254; 40 U.S.C.
486(c).

PART 915—CONTRACTING BY
NEGOTIATION

2. Subsection 915.804-70 is revised to
read as set forth below:

915.804-70 Uncertified cost or pricing
data.

Anytime an offeror or contractor is
not required to submit certified cost or
pricing data, the contracting officer may
require the offeror or contractor to
submit uncertified cost or pricing data.
The amount of data required to be
submitted should be limited to that data
necessary to allow the contracting
officer to determine the reasonableness
of the price.

PART 916—TYPES OF CONTRACTS

916.301-3 [Removed]
3. Subsection 916.301-3, Limitations,
is removed.

PART 970—DOE MANAGEMENT AND
OPERATING CONTRACTS

4. The authority citation for Part 970
is revised to read as follows:

Authority: Sec. 161 of the Atomic Energy
Act of 1954 (42 U.S.C. 2201), sec. 644 of the
Department of Energy Organization Act,
Public Law 95-91 (42 U.S.C. 7254).

5. Subsection 970.5204-24 is
amended by revising paragraphs (a),
(@)(2), (c), (d), (), (9), and paragraph (b)
following “NOTE” at the end of the
clause to read as set forth below:

970.5204-24 Subcontractor cost or pricing
data.
* * * * *

(a) The following clause shall be inserted
in all subcontracts where such subcontracts,
and any modifications thereto, exceed the
cost or pricing data threshold at FAR 15.804—
2(a)(1), even though the original amount of
the subcontract was below the threshold.

* * * * *

(2) Except as provided in (a)(3) of this
clause, certified cost or pricing data shall be
submitted prior to (i) award of each sub-
subcontract, the price of which is expected
to exceed the cost or pricing data threshold
at FAR 15.804-2(a)(1), and (ii) the
negotiation of the price of each change or
modification to the sub-subcontract under
this subcontract for which the price
adjustment is expected to exceed the cost or
pricing data threshold at FAR 15.804-2(a)(1).

* * * * *

(c) For purposes of verifying that certified
cost or pricing data submitted in conjunction
with the negotiation of this subcontract
change or other modification involving an
amount in excess of the cost or pricing data
threshold at FAR 15.804-2(a)(1) were
accurate, complete, and current, DOE shall,
until the expiration of 3 years from the date
of final payment under this subcontract, have
the right to examine those books, records,
documents, papers, and other supporting
data which involve transactions related to
this subcontract or which will permit
adequate evaluation of the cost or pricing
data submitted, along with the computations
and projections used therein.

(d) If the original price of this subcontract
exceeds the cost or pricing data threshold at
FAR 15.804-2(a)(1) or the price of any
change or other modification to this
subcontract is expected to exceed the cost or
pricing data threshold at FAR 15.804-2(a)(1),
the subcontractor agrees to furnish the
contractor certified cost or pricing data, using
the certificate set forth in paragraph (b) of
this clause, unless the price is based on
adequate price competition, established
catalog or market prices of commercial items
sold in substantial quantities to the general
public, or prices set by law or regulation.

* * * * *

(f) The subcontractor agrees to insert
paragraph (c) of this clause, without change,
and the substance of paragraphs (a), (b), (d),
(e), and (f) of this clause in each sub-
subcontract hereunder in excess of the cost
or pricing data threshold at FAR 15.804—
2(a)(1) and in each sub-subcontract that is
less than the threshold when making a
change or other modification thereto in
excess of the cost or pricing data threshold
at FAR 15.804-2(a)(1).

(9) If the prime contractor determines that
any price, including profit or fee, negotiated
in connection with this subcontract or any
cost reimbursable under this subcontract was
increased by any significant sum because the
subcontractor or any sub-subcontractor,
pursuant to this clause or any sub-
subcontract clause herein required, furnished
incomplete or inaccurate cost or pricing data
or data not current as certified in the
subcontractor’s certificate of current cost or
pricing data, then such price or cost shall be
reduced accordingly and the contract shall be
modified in writing to reflect such reduction.
* * * * *

Note. * * *

(b) This clause may also be used for
subcontracts in which the amount of the
subcontract is less than the cost or pricing
data threshold at FAR 15.804-2(a)(1), if a
certificate of cost or pricing data is obtained;
if so used, the amount stated in the clause
should be modified appropriately.

* * * * *

6. Subsection 970.7104-11 is
amended by revising paragraphs (a)(1)(i)
and (ii) to read as set forth below:

970.7104-11 Cost or pricing data.

(a) * * *

(1) * X *

(i) Award of a negotiated subcontract
when the price is expected to exceed the
threshold for cost or pricing data at 48
CFR (FAR) 15.804-2(a)(1), or

(ii) Modifications of any subcontract
when the price adjustment is expected
to exceed the threshold for cost or
pricing data at 48 CFR (FAR) 15.804—
2(a)(1), unless unrelated and separately
priced changes, for which certified cost
or pricing data would not otherwise be
required, are included.

* * * * *

[FR Doc. 95-8748 Filed 4-7-95; 8:45 am]
BILLING CODE 6450-01-P

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1802, 1850, and 1852
Indemnification under Public Law 85—
804

AGENCY: Office of Procurement, National
Aeronautics and Space Administration
(NASA).

ACTION: Final rule.

SUMMARY: This rule amends the NASA
policy and approval process on
indemnifying contractors. This revision
is part of NASA'’s efforts to simplify its
regulations. The streamlined policy
relies more on Federal-wide policies.
EFFECTIVE DATE: April 10, 1995.

FOR FURTHER INFORMATION CONTACT:
Harold Nelson, (202) 358-0436.

SUPPLEMENTARY INFORMATION:
Background

NASA is reviewing and rewriting 48
CFR chapter 18, the NASA FAR
Supplement, in its entirety in order to
implement recommendations of the
National Performance Review. During
this review, NASA is eliminating
reporting requirements and making
other changes in order to reduce and
simplify the regulation. This final rule
48 CFR parts 1802, 1850, and 1852 for
the following reasons.
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Section 1802.101 is revised in order to
define the acronym “FAR.”

Section 1850.202 is revised in order to
add a reference to 14 CFR subpart
1209.3 on the Contract Adjustment
Board.

Until now, requests for
indemnification under Public Law 85—
804 have been processed using a two-
step approach. Under the first step, the
Administrator signed a ‘“Memorandum
Decision Under Public Law 85-804"
which recognized a class of contracts for
which the statutory criteria for
approving such requests could be met.
Specifically, this document described
the existence of the unusually
hazardous risk, explained how approval
of requests would facilitate the national
defense, and set any other conditions for
approval of requests to incorporate the
indemnification clause in specific
NASA prime contracts. Two
Memorandum Decisions, one applicable
to contracts under the Shuttle Program
and the other applicable to contracts for
launch services using expendable
launch vehicles have been signed.

The second step of the process
involved the submission of an approval
package for specific contracts, citing the
pertinent Memorandum Decision. The
Administrator signed a second
document, an “Approval Under Public
Law 85-804", to grant approval to
include the indemnification clause in
designated contracts. 48 CFR 1850.402
also envisioned circumstances where a
combined Memorandum Decision and
Approval Under Public Law 85-804
could be signed by the Administrator in
instances where requests were not
covered by a current Memorandum
Decision.

The above described two-step
approach is not required by 48 CFR
(FAR) part 50, which prescribes a single
document approach. Since one of the
above mentioned Decision
Memorandums expired in September
1994 and the other is due to expire in
July 1995, NASA Headquarters
reviewed continuation of the two step
approach. Based on this review, it has
been decided to abandon the two step
approach in favor of following the FAR
procedure. Upon issuance of this notice,
when NASA contractors request
indemnification, the contracting officer
will take the actions set forth in 48 CFR
(FAR) 50.403. The contracting officer
will also submit a “Memorandum of
Decision Under Public Law 85-804" for
each contract, or group of contracts, for
which indemnification is being sought.
This Memorandum of Decision will
contain all the required information
which has been previously distributed
between the two documents, the

Memorandum Decision Under Pub. L.
85-804 and the Approval Under Pub. L.
85-804.

The need for separate NASA clauses
covering indemnification—48 CFR
1852.250-70, Indemnification Under
Public Law 85-804, and 48 CFR
1852.250-72, Space Activity—
Unusually Hazardous Risks, was also
reviewed. 48 CFR 1852.250-70 was
extremely similar to the existing FAR
clause (48 CFR 52.250-1,
Indemnification Under Public Law 85—
804). However, the NASA clause
differed in ways that were not
consistent with Executive Order 10789,
as amended, which implements the
statutory authority (50 U.S.C. 1431-
1435) authorizing indemnification.
Therefore, it was determined that the
clause should be deleted and the FAR
clause used. Also, practically from the
time that 48 CFR 1852.250-72, Space
Activity—Unusually Hazardous Risks,
was adopted; it was recognized that the
contractors could not merely cite the
clause to substantiate their requests for
the indemnification clause. Contractors
are required to describe the nature of the
unusually hazardous risk associated
with performance of the specific
contract in detail. Therefore, it has been
determined that the standard clause be
deleted and the definition and
description of the unusually hazardous
risks be addressed on a case by case
basis.

Impact

NASA certifies that this regulation
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). This rule does
not impose any reporting or record
keeping requirements subject to the
Paperwork Reduction Act.

Lists of Subjects in 48 CFR Parts 1802,
1850 and 1852

Government procurement.
Tom Luedtke,

Deputy Associate Administrator for
Procurement.

Accordingly, 48 CFR parts 1802, 1850
and 1852 are amended as follows.

1. The authority citation for 48 CFR
parts 1802, 1850 and 1852 continues to
read as follows:

Authority: 42 U.S.C. 2473 (c)(1).

PART 1802—DEFINITIONS OF WORDS
AND TERMS

2. Section 1802.101 is amended by
adding the following definition in
alphabetical order in paragraph (b):

1802.101 Definitions.
* * * * *

(b) * X *x

FAR means the Federal Acquisition
Regulation as codified at 48 CFR chapter
1.

* * * * *

PART 1850—EXTRAORDINARY
CONTRACTUAL ACTIONS

3. Section 1850.202 is revised to read
as follows:

1850.202 Contract adjustment boards.

NMI 1152.5, 14 CFR part 1209,
subpart 3, Contract Adjustment Board,
establishes the Contract Adjustment
Board as the approving authority to
consider and dispose of requests from
NASA contractors for extraordinary
contractual actions.

4. Section 1850.402 is removed.

5. Section 1850.403-1 is revised to
read as follows:

1850.403-1 Indemnification requests.

In addition to the information
required by 48 CFR (FAR) 50.403-1(a),
the contractor shall provide evidence,
such as a certificate of insurance or
other customary proof of insurance, that
such insurance is either in force or is
available and will be in force during the
indemnified period.

6. Section 1850.403-2 is revised to
read as follows:

1850.403-2 Action on indemnification
requests.

(a) The Administrator will execute a
Memorandum of Decision to approve a
request to use the indemnification
clause in a contract or group of
contracts.

(b) For contracts of five years duration
or longer, in addition to information
required to be submitted by the
contracting officer under 48 CFR (FAR)
part 50, the submission should include
discussion and determination on
whether the indemnification approval
and insurance coverage and premiums
should be reviewed for adequacy and
continued validity at points in time
within the extended contract period.

(c) If a contracting officer
recommends that a request for
indemnification be approved, the
required information specified in 48
CFR (FAR) 50.403-2(a) shall be
forwarded to the Associate
Administrator for Procurement (Code
HS) for review and processing to the
Administrator. The contracting officer
shall also provide a recommended
Memorandum of Decision. This
document provides the specific
approval to include an indemnification
clause in a NASA contract, or group of
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contracts. In addition to the applicable
requirements of 48 CFR (FAR) 50.306,
the Memorandum of Decision shall
contain the following:

(1) The specific definition of the
unusually hazardous risk to which the
contractor is exposed in the
performance of the contract(s).

(2) A complete discussion of the
contractor’s financial protection
program that the Administrator will
review in order to approve the request
for indemnification.

(3) As appropriate, the extent to, and
conditions under, which
indemnification is being approved for
subcontracts.

(d) Before presentation to the
Administrator, Code HS will obtain
concurrences from the General Counsel,
Comptroller, Associate Administrator
for Procurement, Associate Deputy
Administrator and Deputy
Administrator, as appropriate.

(e) Since indemnification coverage
must flow through the prime contractor,
subcontractors shall submit requests for
indemnification to the prime contractor
and through higher tier subcontractor(s),

as applicable. If the prime contractor
agrees indemnity should be flowed
down to the subcontractor, the prime
contractor shall forward its written
request for subcontractor
indemnification to the cognizant
contracting officer for approval. The
prime contractor’s request shall provide
information responsive to 1850.403-1,
and 48 CFR (FAR) 50.403-1 and 50.403-
2(a) (), (2), (4), (5) and (7). The agreed
upon definition of the unusually
hazardous risk to be incorporated into
the subcontract shall be the same as that
incorporated in the prime contract.

(F) If the contracting officer approves
indemnification of a subcontractor by
the prime, the contracting officer shall
document the file with a memorandum
for record addressing the items set forth
in 48 CFR (FAR) 50.403-2(a). This
memorandum shall address the items
set forth in 48 CFR (FAR) 50.403-2(a)
and contain an analysis of the
subcontractor’s financial protection
program. In performing this analysis,
the contracting officer shall take into
consideration the availability, cost,
terms and conditions of insurance in

relation to the unusually hazardous risk.
The contracting officer may rely on the
analysis of the prime contractor’s
financial protection program in relation
to the approval of indemnification of the
prime contractor, to the extent this
analysis is applicable.

(9) Code HS will maintain records of
each Memorandum of decision executed
by the Administrator.

7. Sections 1850.403-3, 1850.403—
370, and 1850.403-70 are removed.

1850.403-3—[Removed]
1850.403-370—[Removed]
1850.403-70—[Removed]

PART 1852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

8. Sections 1852.250-70 and
1852.250-72 are removed.

1852.250-72—[Removed]

1852.250-72—[Removed]
[FR Doc. 95-8511 Filed 4-7-95; 8:45 am]
BILLING CODE 7510-01-M
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 70

Public Meeting on Draft Proposed
Revisions to Domestic Licensing of
Special Nuclear Material

AGENCY: Nuclear Regulatory
Commission.

ACTION: Annoucement of meeting.

SUMMARY: The Nuclear Regulatory
Commission (NRC) will hold a public
meeting to review and solicit views
from fuel cycle licensees on NRC’s draft
proposed revisions to its regulations on
Domestic Licensing of Special Nuclear
Material. This document is necessary to
inform the public that the meeting is
open to the public as observers.

DATES: The meeting will be held on May
2, 1995, from 9:00 am to 5:00 pm.
Submit comments on the draft proposed
rule by May 2, 1995. Comments
received after this date will be
considered if it is practical to do so, but
the Commission is able to assure
consideration only for comments
received on or before this date.
ADDRESSES: The meeting will be held at
the U.S. Nuclear Regulatory
Commission Auditorium, Two White
Flint North, 11545 Rockville Pike,
Rockville, Maryland. (Note: The NRC is
accessible to the White Flint Metro
Station; visitor parking around the NRC
building is limited.)

Written comments may be provided at
this meeting or submitted prior to the
meeting to Joan Higdon (See FOR
FURTHER INFORMATION CONTACT).

The draft proposed rule is available
for review prior to this scheduled
meeting. To provide a thorough
understanding of the impact of the
proposed rule changes, copies of the
newly developed draft Standard Review
Plan (SRP) and draft Standard Format
and Content Guide (SF&CG) are
available for review. These copies can
be obtained from the NRC’s Public
Document Room, 2120 L Street NW,
Washington, D.C. 20037; Phone: 202—

634-3273; FAX: 301-634—-3343.
Affected parties are encouraged to
review the draft rule and be prepared to
provide their comments on revisions of
Part 70 to the NRC at this public
meeting. The NRC will accept and
consider written comments from any
interested parties if the comments are
received no later than May 2, 1995.
Written comments can be provided at
this meeting or submitted prior to the
meeting to Joan Higdon, Mail Stop T-8-
A-33, U.S. Nuclear Regulatory
Commission, Washington, D.C. 20555;
FAX: 301-415-5390; INTERNET:
JXH1@NRC.GOV.

FOR FURTHER INFORMATION CONTACT:
Joan Higdon, Mail Stop T-8-A-33, U.S.
Nuclear Regulatory Commission,
Washington, D.C. 20555. Phone: 301-
415-8082; FAX: 301-415-5390;
INTERNET: JZH1@NRC.GOV.
SUPPLEMENTARY INFORMATION: The NRC
is currently reviewing its regulations on
Domestic Licensing of Special Nuclear
Material (10 CFR Part 70). This review
is the result of the findings and
recommendations of the agency’s
Materials Regulatory Review Task Force
and the Regulatory Impact Survey for
Fuel Cycle and Materials Licensees. The
purpose of the task force and the survey
team was to evaluate the agency’s
licensing and oversight programs for
fuel cycle and major materials plants,
identify weaknesses, and recommend
improvements. The task force’s review
and findings are contained in NUREG—
1324, “Proposed Method for Regulating
Major Materials Licensees,” dated
February 1992.

In conjunction with the task force’s
findings and the Commission’s directive
to establish a firm regulatory base for
fuel cycle facility licensing and
inspection activities and for
determining the adequacy of licensee
performance, the Division of Fuel Cycle
Safety and Safeguards has initiated
major revisions to 10 CFR Part 70,
“Domestic Licensing of Special Nuclear
Material.” In concert with this rule
development activity, staff is also
developing a Standard Review Plan
(SRP) and a Standard Format and
Content Guide (SF&CG). The SRP will
provide a standardized approach for
staff in reviewing license applications
for authorization to possess and process
special nuclear material, and it will also
assist licensees in understanding staff’s
approach and bases for reviewing

license applications. The SF&CG will
provide guidance to applicants and
licensees regarding the type and depth
of information in license applications
that are necessary for regulatory
decisions.

In considering these Part 70 revisions,
the Commission has directed the staff to
reconsider the current plan to revise 10
CFR Part 70 in its entirety and, among
other things, discuss these proposed
changes with affected fuel cycle
licensees to determine their views
towards revisions of Part 70. In
addition, the Commission has directed
that the staff consider and evaluate
alternative approaches from those
already included in the draft rule.

Accordingly, this public meeting will
focus on NRC'’s proposed changes to
Part 70 and the views of the fuel cycle
licensees on the proposed changes. The
agenda for this meeting will begin with
NRC staff presentation of the draft rule,
which will include the basis for the
proposed rule changes and the specific
provisions in the draft rule that will
affect the fuel cycle licensees. This
presentation will be followed by an
information exchange with affected
licensees regarding their views towards
the proposed rule changes and
licensees’ suggestions for alternative
approaches to this major rulemaking
activity. At the conclusion of this
interchange, if time permits, other
participants will have an opportunity to
present their views on these agenda
items. For efficient conduct of the
meeting, participation will be limited to
the following affected fuel cycle
licensees and license applicant or from
their official designated representatives:
ABB Combustion Engineering, Nuclear

Operations
American Ecology Corporation
Babcock & Wilcox, Naval Nuclear Fuel

Division and Commercial Nuclear

Fuel Plant
Chem-Nuclear Systems, Inc.
Department of Army
Department of Commerce
Eastman Kodak
Florida Institute of Technology
General Atomics
General Electric Company (Vallecitos

Nuclear Center)

General Electric Company (Wilmington,

N.C.)

Idaho State University

IRT Corporation

Louisiana Energy Services (license
applicant)
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Massachusetts Institute of Technology
Nuclear Fuel Services, Inc.
Pennsylvania State University
Purdue University
Seattle University
Siemens Power Corporation
University of Florida
University of Texas
Westinghouse Electric Corporation
Attendees are requested to notify Ms.
Joan Higdon at 301-415-8082 of their
planned attendance to ensure adequate
meeting room space and if any special
requirements are needed (e.g., for the
hearing-impaired).
Dated at Rockville, Maryland, this 5th day
of April, 1995.
For the Nuclear Regulatory Commission.
Robert F. Burnett,
Director, Division of Fuel Cycle Safety and
Safeguards.
[FR Doc. 95-8703 Filed 4—7-95; 8:45 am]
BILLING CODE 7590-01-M

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 792

Addition of Specific Exemptions Under
the Privacy Act

AGENCY: National Credit Union
Administration.
ACTION: Proposed rule.

SUMMARY: The National Credit Union
Administration (NCUA) is proposing to
amend its regulations pertaining to
exemptions of the NCUA'’s Privacy Act
Systems of Records. These amendments
are necessary to reflect the addition of
the (j)(2) and (k)(2) exemptions of the
Privacy Act to the NCUA regulations
that describe exempt systems of records,
and to clearly link the “Office of
Inspector General (OIG) Investigative
Records—NCUA,” system NCUA- 20, to
these Privacy Act exemptions.

DATES: Comments must be postmarked
or posted to the NCUA Electronic
Bulletin Board by May 10, 1995.
Comments postmarked or posted by
Electronic Bulletin Board after this date
will be considered if it is practical to do
so, but the NCUA is able to assure
consideration only for comments that
are received on or before this date.
ADDRESSES: Send comments to Becky
Baker, Secretary of the Board, National
Credit Union Administration, 1775
Duke Street, Alexandria, VA 22314, or
post comments to the NCUA Electronic
Bulletin Board at 800 876-1684 or 703
518-6480. Comments received may be
examined at the Office of Inspector
General, 5th floor, NCUA Building, 1775
Duke Street, Alexandria, VA.

FOR FURTHER INFORMATION CONTACT:
Alexandra B. Keith, Counsel to the
Inspector General, Office of Inspector
General, National Credit Union
Administration, 5th floor, 1775 Duke
Street, Alexandria, VA, 22314,
Telephone: 703-518-6352.

SUPPLEMENTARY INFORMATION: In 1989, in
response to the Inspector General Act
Amendments, P.L. 100-504, the
National Credit Union Administration
Board established a statutorily
designated Inspector General (IG), to
whom the functions of the former
NCUA Office of Internal Auditor, were
transferred. The functions of NCUA’s
Office of Inspector General (OIG)
include: (1) The detection and
prevention of waste, fraud, and abuse
and (2) the promotion of economy and
efficiency in NCUA programs and
operations. As one of its principal
functions, the OIG performs
investigations into alleged violations of
criminal law in connection with
NCUA'’s programs and operations,
pursuant to the IG Act of 1978, as
amended. In conjunction with these
functions, OIG reports suspected
violations of criminal and civil law to
the U.S. Attorney General.

Section (j)(2) of the Privacy Act (5
U.S.C. 552a (j)(2)) permits the head of an
agency to promulgate rules to exempt a
system of records from certain
requirements if the system is
maintained by an agency component or
sub component whose principal
function pertains to the enforcement of
criminal laws and if the system of
records is compiled for a criminal law
enforcement purpose. Accordingly, to
the extent it includes this kind of
records, the OIG Investigative Records
system of records is exempt from the
following sections of 552a of Title 5
U.S.C.: (c)(3), (c)(4), (d),
(e)(1),(e)(2),(e)(3), (e)(4)(G), (e)(4)(H),
@), (e)(5), (e)(8). (f), and (), as well
as from the corresponding regulatory
subsections.

Section (k)(2) (Title 5 USC 552a(k)(2))
permits exemption from certain
requirements if the system consists of
investigatory material compiled for law
enforcement purposes, other than
material within the scope of subsection
())(2); Provided however, that if any
individual is denied any right, privilege,
or benefit that he or she would
otherwise be entitled to by Federal law,
or for which he or she would otherwise
be eligible, as a result of the
maintenance of such material, such
material shall be provided to such
individual except to the extent that the
disclosure of such material would reveal
the identity of a source who furnished

information to the Government under an
express promise that the identity of the
source would be held in confidence, or
prior to January 1, 1975, under an
implied promise that the identity of the
source should be held in confidence.
Accordingly, to the extent that it
includes this kind of records, this
system of records is also exempt under
Section (k)(2) from the following
sections of 552a of Title 5 U.S.C.:
(©)(3):(d); (e)(1); (e)(4)(G), (H), and (1);
and (f), as well as from the
corresponding regulatory subsections.
This proposed rule, amending 12 CFR
792.34, would make NCUA'’s regulations
consistent with those of the majority of
agencies with statutory IG’s.

Elsewhere in today’s Federal Register
there is a Notice describing this system
of records.

Exemptions from the particular
subsections are justified for the
following reasons:

Section 552a(c)(3) of title 5 U.S.C.
requires an agency to make the
accounting of each disclosure of records
available to the individual named in the
record at his/her request. This
accounting must state the date, nature
and purpose of each disclosure of a
record and the name and address of the
recipient. Accounting for each
disclosure could alert the subject of an
investigation to the existence and nature
of the investigation and reveal
investigative or prosecutive interest by
other agencies, especially in a joint
investigation situation. This could
seriously impede or compromise an
investigation and case preparation by
prematurely revealing its existence and
nature; compromise or interfere with
witnesses reluctant to cooperate with
the investigators; lead to suppression,
alteration, fabrication or destruction or
evidence; and endanger the physical
safety of confidential sources, witnesses,
law enforcement personnel and their
families.

Section 552a(c)(4) of title 5 U.S.C.
requires an agency to inform outside
parties of amendments to and notation
of disputes about information in a
system in accordance with subsection
(d) of the Privacy Act. Because this
system of records is exempted from the
amendment provisions of subsection (d)
of the Privacy Act by this rule, this
section is not properly applicable.

Sections 552a(d) and (f) of title 5
U.S.C. require an agency to provide
access to records, make corrections, and
amendments to records, and notify
individuals of the existence of records
upon their request. Providing
individuals with the access to records of
an investigation and the right to contest
the contents of those records and force
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changes to be made to the information
contained therein would seriously
interfere with and thwart the orderly
and unbiased conduct of the
investigation and impede case
preparation. Providing the access
normally afforded under the Privacy Act
would provide the subject with valuable
information that would allow
interference with or compromise of
witnesses or render witnesses reluctant
to cooperate with investigators; lead to
suppression, alteration, fabrication, or
destruction of evidence; endanger the
physical safety of confidential sources,
witnesses, law enforcement personnel
and their families, and result in the
secreting of or other disposition of
assets that would make them difficult or
impossible to reach to satisfy any
Government claims growing out of the
investigation.

Section 552a(e)(1) of title 5 U.S.C.
requires an agency to maintain in
agency records only “‘relevant and
necessary’’ information about an
individual. This provision is
inappropriate for investigations, because
it is not always possible to detect the
relevance or necessity of each piece of
information in the early stages of an
investigation. In some cases, it is only
after the information is evaluated in
light of other evidence that its relevance
and necessity will be clear. In other
cases, what may appear to be a relevant
and necessary piece of information may
become irrelevant in light of further
investigation.

In addition, during the course of an
investigation, the investigator may
obtain information that relates primarily
to matters under the investigative
jurisdiction of another agency (e.g., the
fraudulent use of Social Security
numbers) and that information may not
be reasonably segregated. In the
interests of effective law enforcement,
OIG investigators should retain this
information, because it can aid in
establishing patterns of criminal activity
and can provide valuable leads for
Federal and other law enforcement
agencies.

Section 552a(e)(2) of title 5 U.S.C.
requires an agency to collect
information to the greatest extent
practicable directly from the subject
individual, when the information may
result in adverse determinations about
an individual’s rights, benefits and
privileges under Federal programs.

The general rule that information be
collected “to the greatest extent
practicable” from the target individual
is not appropriate in investigations. OIG
investigators should be authorized to
use their professional judgment as to the
appropriate sources and timing of an

investigation. Often it is necessary to
conduct an investigation so that the
target does not suspect that he or she is
being investigated. The requirement to
obtain the information from the targeted
individual may put the suspect on
notice of the investigation and thereby
thwart the investigation by enabling the
suspect to destroy evidence and take
other action that would impede the
investigation. This requirement may
also in some cases preclude an OIG
investigator from gathering information
and evidence before interviewing an
investigative target in order to maximize
the value of the interview by
confronting the target with evidence or
information. Moreover, in certain
circumstances, the subject of an
investigation cannot be required to
provide information to investigators and
information must be collected from
other sources. Furthermore, it is often
necessary to collect information from
sources other than the subject of the
investigation to verify the accuracy of
the evidence collected.

In addition, the statutory term, “‘to the
greatest extent practicable,” is a
subjective standard, and it is impossible
adequately to define the term so that
individual OIG investigators can
consistently apply it to the many fact
patterns encountered in OIG
investigations.

Section 552a(e)(3) of title 5 U.S.C.
requires an agency to inform each
person whom it asks to supply
information, on a form that can be
retained by the person, of the authority
under which the information is sought
and whether disclosure is mandatory or
voluntary; of the principal purpose for
which the information is intended to be
used; of the routine uses which may be
made of the information; and of the
effects on any person, if any, of not
providing all or any part of the required
information. The application of this
provision could provide the subject of
an investigation with substantial
information about the nature of that
investigation. Moreover, providing such
a notice to the subject of an
investigation could seriously impede or
compromise an investigation by
revealing its existence and could
endanger the physical safety of
confidential sources, witnesses, and
investigators by revealing their
identities.

Sections 552a(e)(4)(G) and (H) of title
5 U.S.C. require an agency to publish in
the Federal Register notice concerning
its procedures for notifying an
individual at his/her request, if the
system of records contains a record
pertaining to him/her, how to gain
access to such a record and how to

contest its content. Since this system of
records is being exempted from
subsection (f) of the Privacy Act,
concerning agency rules, and subsection
(d) of the Act, concerning access to
records, these requirements are
inapplicable to the extent that the
system of records would be exempt from
those subsections.

Section 552a(e)(4)(l) of title 5 U.S.C.
requires an agency to publish notice of
categories of sources of records in the
system of records. To the extent that this
provision is constructed to require more
detailed disclosure than the broad
generic information currently published
in the system notice an exemption from
this provision is necessary to protect the
confidentiality of sources of
information, to protect privacy and
information, and to avoid the disclosure
of investigative techniques and
procedures.

Section 552a(e)(5) of title 5 U.S.C.
requires an agency to maintain its
records with such accuracy, relevance,
timeliness, and completeness as is
reasonably necessary to assure fairness
to the individual in making any
determination about the individual.
Much the same rationale is applicable to
this proposed exemption as that set
forth previously in item (d) (duty to
maintain in agency records only
“relevant and necessary information”
about an individual.) While the OIG
makes every effort to maintain records
that are accurate, relevant, timely and
complete, it is not always possible in an
investigation to determine with
certainty that all the information
collected is accurate, relevant, timely,
and complete. During a thorough
investigation, a trained investigator
would be expected to collect allegations,
conflicting information, and information
that may not be based upon the personal
knowledge of the provider. At the point
of determination by OIG to refer a
matter to a prosecutive agency, for
example, that information would be in
the system of records, and it may not be
possible until further investigation is
conducted, or indeed in many cases
until a trial (if at all) to determine the
accuracy, relevance, and completeness
of some information. This requirement
would inhibit the ability of trained
investigators to exercise professional
judgment in conducting a thorough
investigation. Moreover, fairness to
affected individuals is assured by the
due process they are accorded in any
trial or other proceeding resulting from
the OIG investigation.

Section 552a(e)(8) of title 5 U.S.C.
requires an agency to make reasonable
efforts to serve notice on an individual
when any record on such individual is
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made available under compulsory legal
process when such process becomes a
matter of public record. Compliance
with this provision could prematurely
reveal and compromise an ongoing
criminal investigation to the target of
the investigation and reveal confidential
investigative techniques, procedures, or
evidence.

Section 552a(g) of title 5 U.S.C.
provides for civil remedies if an agency
fails to comply with the requirements
concerning access to records under
subsections (d)(1) and (3) of the Act;
maintenance of records under
subsection (e)(5) of the Act; and any
other provision of the Act or any rule
promulgated thereunder in such a way
as to have an adverse effect on an
individual. The system would be
exempt from many of the Act’s
requirements; it is unnecessary and
contradictory to provide for civil
remedies from violations of those
provisions in particular.

Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act (5 U.S.C. 605(b)), the
NCUA certifies that this rule does not
have a significant economic impact on
a substantial number of small entities.
The amendments to 12 CFR are
procedural in nature and will aid an
NCUA office to perform its criminal law
enforcement function.

Paperwork Reduction Act Statement

This proposed rule contains no
information collection requirements and
therefore is not subject to the
requirements of the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.)

Executive Order 12612

This amendment to NCUA's systems
of record notice does not affect state
regulation of credit unions.

List of Subjects in 12 CFR Part 792

Criminal penalties, Freedom of
Information, Privacy, Reporting and
record keeping requirements, Sunshine
Act.

By the National Credit Union
Administration Board on March 30, 1995.
Becky Baker,

Secretary of the Board.

For the reasons set out in the
preamble and under the authority of the
Federal Credit Union Act of 1934, as
amended; and 5 U.S.C. 552, 552a, and
553, the NCUA is proposing to adopt the
following amendments to 12 CFR part
792.

PART 792—[AMENDED]

Subpart B-The Privacy Act

1. The authority citation for Part 792
is revised to read as follows:

Authority: 12 U.S.C. 1766(a) and
1789(a)(7); 5 U.S.C. App. 3. Subpart B is also
issued under 5 U.S.C. 552a.

2.1n §792.34, a new paragraph (b)(3)
is added to read as follows:

§ 792.34 Exemptions.
* * * * *
(b * X *

(3) System NCUA-20, entitled,
“Office of Inspector General (OIG)
Investigative Records,” consists of OIG
records of closed and pending
investigations of individuals alleged to
have been involved in criminal
violations. The records in this system
are exempted pursuant to Sections (k)(2)
of the Privacy Act, 5 U.S.C. 552a(k)(2),
from sections (c)(3); (d); (e)(1); (e)(4)(G);
(€)(4)(H); (e)(4)(1); and (). The records in
this system are also exempted pursuant
to section (j)(2) of the Privacy Act, 5
U.S.C. 552a(j)(2), from sections (c)(3);

(c)(4); (d); (e)(1); (e)(2); (e)(3); and ().
[FR Doc. 95-8337 Filed 4-7-95; 8:45 am]
BILLING CODE 7535-01-U —

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 95-AS0O-10]
Proposed Amendment to Class E
Airspace; Memphis, TN

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
amend the Class E airspace area at
Memphis, TN. A VOR RWY 16 Standard
Instrument Approach Procedure (SIAP)
has been developed for General DeWitt
Spain Airport. Additional controlled
airspace extending upward from 700
feet above the surface (AGL) is needed
to accommodate this SIAP and for
instrument flight rules (IFR) operations
at the airport. If approved, the operating
status of the airport will change from
VFR to include IFR operations
concurrent with publication of the
SIAP.

DATES: Comments must be received on
or before May 23, 1995.

ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Docket No.

95-AS0-10, Manager, System
Management Branch, ASO-530, P.O.
Box 20636, Atlanta, Georgia 30320.

The official docket may be examined
in the Office of the Assistant Chief
Counsel for Southern Region, Room 550,
1701 Columbia Avenue, College Park,
Georgia 30337, telephone (404) 305—
5586.

FOR FURTHER INFORMATION CONTACT:
Michael J. Powderly, System
Management Branch, Air Traffic
Division, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305-5570.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Airspace Docket No. 95—-AS0O-10.” The
postcard will be date/time stamped and
returned to the commenter. All
communications received before the
specified closing date for comments will
be considered before taking action on
the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. All
comments submitted will be available
for examination in the Office of the
Assistant Chief Counsel for Southern
Region, Room 550, 1701 Columbia
Avenue, College Park, Georgia 30337,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRMs

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Manager,
System Management Branch, ASO-530,
Air Traffic Division, P.O. Box 20636,
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Atlanta, Georgia 30320.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRMs should also
request a copy of Advisory Circular No.
11-2A which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
amend the Class E airspace area at
Memphis, TN. A VOR RWY 16 SIAP has
been developed for General DeWitt
Spain Airport. Additional controlled
airspace extending upward from 700
feet above the surface (AGL) is needed
to accommodate this SIAP and for IFR
operations at the airport. If approved,
the operating status of the airport will
change from VFR to include IFR
operations concurrent with publication
of the SIAP. Class E airspace
designations for airspace areas
extending upward from 700 feet or more
above the surface are published in
Paragraph 6005 of FAA Order 7400.9B
dated July 18, 1994 and effective
September 16, 1994 which is
incorporated by reference in CFR 71.1.
The Class E airspace areas extending
upward from 700 feet or more above the
surface are published in Paragraph 6005
of FAA Order 7400.9B dated July 18,
1994 and effective September 16, 1994
which is incorporated by reference in
CFR 71.1. The Class E airspace
designation listed in this document
would be published subsequently in the
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994 and effective
September 16, 1994, is amended as
follows:

[Amended]

Paragraph 6005 Class E airspace areas
extending upward from 700 feet above
the surface of the earth.

* * * * *

ASO TN E5 Memphis, TN [Revised]

Memphis International Airport, TN

(Lat. 35°02'45"" N, long. 89°58'41" W)
Twinkle Town Airport

(Lat. 34°56'00" N, long. 90°10'00" W)
Olive Branch Airport

(Lat. 34°58'44" N, long. 89°47'13" W)

West Memphis Municipal Airport

(Lat. 35°08'11" N, long. 90°14'04" W)
General DeWitt Spain Airport

(Lat. 35°12'05" N, long. 90°03'05" W)

Elvis NDB

(Lat. 34°57'13" N, long. 89°58'26" W)
West Memphis NDB

(Lat. 35°08'22"" N, long. 90°13'57" W)

That airspace extending upward from 700
feet above the surface within a 8-mile radius
of memphis International Airport, and within
4 miles each side of the 179° bearing from the
Elvis NDB extending from the 8-mile radius
to 7 miles south of the NDB, and within a
6.5-mile radius of Twinkle Town Airport,
and within a 7.5-mile radius of Olive Branch
Airport, and within a 6.5-mile radius of West
Memphis Municipal Airport, and within 2.5
miles each side of the 198° and 352° bearings
from the West Memphis NDB extending from
the 6.5-mile radius to 7.4 miles north and
south of the NDB, and within a 6.4-mile
radius of General DeWitt Spain Airport;
excluding that airspace within the
Millington, TN Class E airspace area.

* * * * *

Issued in College Park, Georgia, on March
29, 1995.
Michael J. Powderly,
Acting Manager, Air Traffic Division,
Southern Region.
[FR Doc. 95-8764 Filed 4—-7-95; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Part 53

[Notice No. 808]

Review of ATF Form 5300.26, Federal
Firearms and Ammunition Excise Tax
Return (No. REI-259-95)

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF), Department of the
Treasury.

ACTION: General Notice; Notice of
request for public comment.

SUMMARY: The Bureau of Alcohol,
Tobacco and Firearms (ATF) is
soliciting public comments on revising
ATF Form 5300.26, Federal Firearms
and Ammunition Excise Tax Return.
ATF has prepared a draft revision of the
return. A copy of the draft return,
including its instructions, immediately
follows this notice.

The objectives of revising the return
are to ensure taxpayers calculate the
correct amount of taxes, clarify
instructions on how to complete the
return, and decrease taxpayers’ time
spent preparing the return.

ATF would like to know if the revised
return accomplishes these objectives.
Also, ATF is interested in any other
comments from the public which may
improve this tax return.

DATES: Comments must be received on
or before June 9, 1995.

ADDRESSES: Send written comments to:
Chief, Tax Compliance Branch, Bureau
of Alcohol, Tobacco and Firearms,
Room 5190, Washington, DC 20026
(Notice No. 808).

FOR FURTHER INFORMATION CONTACT:
Robert P. Ruhf, Tax Compliance Branch,
Bureau of Alcohol, Tobacco and
Firearms, 650 Massachusetts Avenue
NW., Washington, DC 20226. (202-927—-
8220).

SUPPLEMENTARY INFORMATION:
Drafting Information

The author of this document Robert P.
Ruhf, Tax Compliance Branch, Bureau
of Alcohol, Tobacco and Firearms.

Authority and Issuance

This notice is issued under the
authority in 5 U.S.C. 301 and 26 U.S.C.
7805.

Signed: March 31, 1995.

Daniel R. Black,
Acting Director.

BILLING CODE 4810-31-M
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1.

GENERAL INSTRUCTIONS

GENERAL. Liability for the manufacturers excise tax under 26
U.S.C. 4181 (pistols, revolvers, other firearms, and shells and
cartridges) is reported using this form. Tax is imposed on the
sale or use of firearms or ammunition by the manufacturer or
importer.

HOW TO PREPARE. Follow all the instructions and compiete
this form in duplicate. Complete each part and scheduls of this
return. If not applicable, write ‘0° or “none." Be sure to sign
your return. Keep a copy for your records. Use blank sheets if
additional space is needed. Mark each sheet with your name,
employer identification number, the tax return period and the
item number.

HOW OFTEN AND WHEN TO FILE. If a filing date of a return
falls on a Saturday, Sunday or legal holiday, the filing date be-
comes the next succeeding day which is not a Saturday, Sunday
or legal holiday. Also, a taxpayer may apply to extend the filing
date on ATF Form 5300.29 because of temporary conditions be-
yond the taxpayer's control.

a. Quarterly. You are generally required to file a return fora
calendar quarter in which a tax liability is incurred. Calendar
quarters are 3-month periods ending March 31, June 30,
September 30, and December 31. However, you are not re-
quired to file a return for a calendar quarter in which no tax
liability has been incurred.

A calendar quarter return is due no iater than one month after

the end of that quarter (April 30, July 31, October 31, and

January 31). When you have made sufficient and timely de-
posits of tax (see instruction 8) for the return, an additional
10 days may be taken to file the return.

b. Annually. if you have no tax liability for an entir
year and have not filed a final return (see instru
your annual return is due not later than January 3
following year.

c. Monthly or Semimonthly. File monthly or semimonthis
turns when ATF notifies you to do so in writing. A month
retum is due 15 days following the month. A semimonthly ™
return is due 10 days following the se

WHERE AND HOW TO FiLE. Send {
listed below that is appropriate for ¥
business or of residence. Includ
owed on line 22. Please make
to the Bureau of Aicohol, Tob:
employer identification numb
State of Your
Principal Place
of Business OR
Residence:

AL, DC, FL, GA, MS, )
SC, TN, VA

I, IN, KY, MI
OH, SD, WI, W
15251-7091

15251-7665

1909
, PA 16251-7909

AK, CA, Hl, ID, MT,
OR, UT, WA, WY

PR or VI - i Building, Room 659
Caffos Chardon Street

Hato Rey, PR 00918

5. TIMELY FILING. A tax return and any accompanying payment
will be considered timely filed if it is mailed by the due date.
The official postmark of the U.S. Postal Service on the envelope
or on the sender's receipt of certified mail is evidence of the
date of mailing. Otherwise, the taxpayer has the burden of
proving the date of filing.

6. DEPOSITS OF TAX. |
turn, you may have tg:
turn. Also, if the tad
than $100, depo
5300.27.

are required to file a quarterly re-
deposits before filing your re-
ue on a quarterly return is more
balance. Referto ATF Form

AYMENTS. Do not file
d underpayments or for
be claimed as credits
don ATF Form 26358
‘eturn can be re-
ATF Announcement
credits and refunds.
nts can be paid through ntry in Schedule B or
instructions of the appropriate ATF office

OVERPAYME]

Fayments of tax. Compute interest, if appli-
rescribed by 26 U.S.C. 6621.

the box in line 4 and attach a statement of:
il keep the records; {b) the location (address)
whether the business was transferred to

jortation and are not engaged in any business re-
the retum, check the box in line 4.

DITIONAL INFORMATION. if you have questions about this
turn or need assistance, please contact the appropriate

Office to contact:
BATF
Technical Services

Principal Place
of Business OR
Residence:

AL, DC, FL, GA, MS, NC,
SC, TN, VA

2600 Century Parkway, NE
Atlanta, GA 30345
404-679-5080

6525 Federal Office Bullding
550 Main Street

Cincinnati, OH 45202-3263
513-684-3334

IL, IN, KY, Ml, MN, ND,
OmM, SD, Wi, wyv

1114 Commerce Street
7th Fioor

Dalias, TX 75242
214-767-2281

AR, AZ, CO,I1A, KS, LA,
MO, NE, NM, OK, TX

Curtis Center, Suite 875
Independence Square West
Philadelphia, PA 18106
215-587-2248

CT, DE, MA, MD, ME, NH,
NJ, NY, PA, R, VT

221 Main Street, 11th Floor
San Francisco, CA 84105
415-744-7011

AK, CA, Hi, 1D, MT, NV,
OR, UT, WA, WY

Washington, DC 20226
202-927-8220

Outside the United States
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SPECIFIC INSTRUCTIONS

LINE 5. Payment of tax by EFT (electronic funds transfer) requires

that you notify ATF. Refer to ATF Publication 5000.11.

PART ll. Entries on the lines in Part I are limited to the sales
and uses occurring during the tax period specified in line 6.

You can use Schedule C to show tax decreases for sales or uses
reported as taxable in this or previous tax returns that are resold for
certain tax-free purposes or determined later to quality as tax-tree.
Use Schedule B for tax on sales or uses that occurred in a previous
tax period but were NOT included in the return for that period.

LINE 7. Enter the dollar amount of your total sales of taxable arti-
cles, including tax-exempt or tax-free sales during the tax period
stated in line 6. Do not include articles of which you are not con-
sidered to be the manufacturer or importer for purposes of this
excise tax. Except for leases and certain instaliment sales, you
must include all sales even if your customers have not paid.

For most sales and taxpayers, the sale prices are stated on the in-
voices to their customers. This line should also inciude the dollar
value of things other than money to be given in consideration for the
article, such as services, personal property, and articles traded in.

Do not include the sale price of a non-taxable article unless it was
sold as a unit with the taxable article. When a taxable article is sold
as a unit with a non-taxable article (for exampla a pistol and
holster) or with extra parts or accessories, then enter the sale price
ot the unit, If a taxable sale, adjust the unit's sale price on line 10
to exclude the non-taxable article, part or accessory.

LINE 8. Enter the sale prices of all articles included in line 7 that
you sold tax-free or tax-exempt. Do notinclude the sale of st
sold taxpaid to customers who later resell or use the articig]
tax-free purpose; however, you may take a credit in Sc
file a claim for refund.

You and your customer may need a Certificate of Tax-Fre:
(ATF Form 5§300.28). Refer to ATF industry Circular 93-5 ab
selling articles tax-exempt or tax-free. Failure to follow requ
ments or to have a Certificate may resuit in additional taxes,
penalties and interest.

LINE 10. Enteron line 10 the net amount
prices of taxable sales of line 9 during the

Decreasing adjustments are allowed
the sales price to your customer. 27
describe these exclusions from the;
include the following items when ig
article and not as a separate chg
expenses related to the transpofté
customers, carrying, finance or se
oxtra and identical parts, accoaonn,
in combination with a taxabl
the same tax period in whij

this line, as an adjustmgy
‘determining the sale

Do not use line 1
you paid to anotl
manufacture a

thich excise !ax
person, then &

taken in Schg

Increasing adjustm
of an article from the am
charge which is required to b
taxable article and is not specific ided. Such charges may
include warranty, tool and die, packil pecial handling charges
and taxes other than this excise tax. Refer to 27 CFR 53.91 for
further information.

sase the sale price
voice. Include any
ition of your sale of a

Constructive Sale Price. A decreasing or increasing adjustment to
a sale price may be necessary because of the type of saie. Articles
soid at retail, on consignment, or in sales not at arm's length (for
example, between affiliated companies) and at less than fair market
value require constructive sale prices. Usually, the constructive
sale price differs from the sales price at which you soid the article;
therefore, an adjustment is necessary. Referto 27 CFR 53.94 - .97.

LINE 12. Tax is imposed op, your business use of taxable articles
that you manufactured or jiysiicted. If you regularly seli the articles,
compute the tax based ; Fost established wholesale price.
Enter the sum of the p articles used. Use, among other
acts, inciudes loans g 'or display, demonstration or
tamiliarization, or foi} nufacture of an articie not subject to
any Federal manuy iss tax (26 U.S.C. Chapter 32).
Referto 27 CFR nnouncement 93-23,

LINE 19. Th
on line 18, A
next tax ratu

Fthe total amount of depoatE
¥ tax return period. i

line 18 is $100 or less, complete this

any tax liability on line 9 on a quarterly return.
ds if you are required to make semimonthly

. enter your tax liability by month.

f’each period. Determine this amount
s return would show if the return was
period (semimonthly or monthly). Adjust-
d C) may not be made earlier than the

hly period in which they arose.

Enter the net
based on what

C. Use these schedules to show underpay-
past returns or to ciaim credit for overpayments

%plain all entries in Schedule B and C. Any claim for credit

% explained sutficiently to determine the legitimacy and

ci stances of the credit and must be supported by the evidence
p nienbod in 27 CFR Part 83 and 27 CFR 70.123.

NES 40 - 41, !f the taxpayer is an individual, the individual must

#'sign. If the taxpayer is a corporation, the president, vice-president

or other principal officer must sign. If the taxpayer is a partnership
or other unincorporated organization, a responsible and authorized
member officer having knowledge of its affairs, must sign. if the
taxpayer is a trust or estate, the fiduciary must sign. An agent of
the taxpayer may sign if an acceptable power of atterney is filed
with the appropriate ATF office.

PAPERWORK REDUCTION ACT NOTICE

This request is in accordance with The Paperwork Reduction Act of
1980. The information collection is mandatory pursuant to 26
U.S.C. 6302. The purpose of this information collection is to
correctly identity the taxpayer and to correctly credit the taxpayer's
liability.

The estimated average burden associated with this coliection of
information is 7 hours per respondent. Comments concerning the
accuracy of this burden should be directed to the Reports Manage-
ment Officer, Document Services Branch, Bureau of Alcohol,
Tobacco and Firearms, Washington, D.C., 20226, and the Office of
Management and Budget, Paperwork Reduction Project 1512-

( ), Washington, D.C. 20503.
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Form Approved: OMB No. 1512-  { }

DEPARTMENT OF THE TREASURY TAX s FORATF USE ONLY
BUREAU OF ALCOHOL, TOBACCO AND FIREARMS

PENALTY §
FEDERAL FIREARMS AND AMMUNITION INTEREST $
EXCISE TAX RETURN EXAMINED BY: IDATE:
OTHER

(Prepare in Duplicate - See Attached Instructions)

PART | - GENERAL

1. NAME, TRADE OR BUSINESS NAME, AND ADDRESS (mailing and
location) OF TAXPAYER (number, street, city, State and ZIP Code)

SHELLS AND

TOTALS DURING TAX PERIOD CARTRIDGES

7. ALLARTICLES SOLD by sale price

8. ARTICLES SOLD TAX-FREE OR TAX EXEMPT
by sale price

9. TAXABLE SALES (line 7 minus line 8)

10. NETADJUSTMENTS TO SALE PRICE OF TAXABLE S
MADE DURING PERIOD (show decrease in parentheses}:

11. ADJUSTED TAXABLE SALES (line 9 pius or minua line 10) A

12. TAXABLE USE OF ARTICLES by taxable sal

13. TAXABLE AMOUNT OF SALESAND U
12)

14. TAX RATE 11% 11%

16. AMOUNT OF TAX (muitiply lin -

16. TOTAL OF AMOUNTS FROM LINE 15

$

17. ADJUSTMENTS INC le B) $

18. GROSS TAX DU s

ine 38, Schedule C) (Cannot be more than the amount on line 18) s

Suld agree with line 28, Schedule A. Cannot be less than zera.) $

21. TOTAL DEPOSITS $
E 20 TO LINE 21 AND COMPLETE LINE 22 OR 23 AS APPLICABLE 4

22. BALANCE OF TAX DUE (amount thatline 20 exceeds line 21) s

23. CHECK WHAT YOU WANT DONE WITH THE AMOUNT THAT LINE 21 EXCEEDS LINE 20.

D REFUND TO ME OR D APPLY TO MY NEXT TAX RETURN (show in Schedule C of next tax retum) |¢
ATF F5300.26 ( ) PREVIOUS EDITIONS ARE OBSOLETE
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SCHEDULE A - STATEMENT OF NET TAX LIABILITY DURING TAX PERIOD

SEMIMONTHLY DEPOSITORS OTHER DEPOSITORS
DEPOSIT PERIOD Ry DEPOSIT PERIOD LRSI
(a) - (b) (c) (d)

25. FIRST MONTH: s 25. FIRST MONTH:

Day 1 through day 15 Day 1 through last day

Day 186 through last day $ $
26. SECOND MONTH: $ ) 26. SECOND MONTH:

Day 1 through day 15 Day 1 through last dgy

Day 16 through last day $
27. THIRD MONTH: s

Day 1 through day 15

Day 16 through last day $
28. TOTAL OF COLUMN (b) $

SCHEDULE B - EXPLANATION ¢

EXPLANATION OF INDIVIDUAL ERRORS OR TRANSACTIONS 'AMOUNT OFADJU

(@ [ (c) INTEREST “(d) PENALTY
29, : s
30.
31.
32. TOTALS OF COLUMNS (b), (c) and (d) $
33. TOTALADJUSTMENTS INCREASING AMOUNT DUE (li $
SCHEDULEC-E MENTS
EXPLANATION OF INDIVIDUAL ERRORS AMOUNT OF ADJUSTMENTS
(a) (b} TAX (c) INTEREST
34. $ $
35.
36.
37. TOTALS OF COLUMNS (b) and (c) $ $
38. TOTALADJUSTMENTS DECR *plus col. (c)): $

CEl CATION

The tax in schedule C for overpay
return: (1) has not been included in
for which the taxpayer hag
ultimate purchaser of ik

e available to establish this factor or {2) has been repaid to the

The tax in schedu : 26 US.C. Section 6416 (b)(1) for certain price readjustments, section 6416

(b)(2) for certai

tor, the writte to the allowance of the credit.
The tax in schedule
or credited to the purcha: f the account to me pursuant to the original sales agreement of the account.
Under penalties of perjury | decl
schedules and forms) and to the best of my knowledge and belief it is true, correct, and includes all transactions and tax
liabilities required by law or regulations to be reported.

der 26 U.S.C. Sections 6416(b)(1), (2), {(3) and (5), shown on this tax
le with respect to which it was imposed nor collected from a vendee

at | have examined this return (including any accompanying explanations, statements,

able article or section 6416 (b)(3) on tax-paid articles used for further manufac-
he article with respect to which it was imposed nor collected from a vendee for
which the tax| evidence available to establish this fact; {2) has been repaid to the uitimate

: od in the price of the article, and | will submit, upon request of the district direc-

der 26 U.S.C. Section 6416(b)(5) for return of instaliment accounts has been repaid

39. DATE 40. SIGNATURE 41, TITLE

[FR Doc. 95-8664 Filed 4—7-95; 8:45 am]
BILLING CODE 4810-31-C

ATF F 5300.26 (

)
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DEPARTMENT OF LABOR
Mine Safety and Health Administration
30 CFR Chapter |

Review of Existing Regulations

AGENCY: Mine Safety and Health
Administration, Labor.
ACTION: Notice.

SUMMARY: MSHA is conducting a
comprehensive review of its existing
safety and health regulations. The
Agency invites mine operators, miners,
manufacturers, and other interested
parties to identify regulations that are
unnecessary or need to be updated.
MSHA specifically requests help in
identifying obsolete requirements and
conflicting or duplicate provisions.
DATES: Submit written comments on or
before May 1, 1995.

ADDRESSES: Send written comments to
the Mine Safety and Health
Administration, Office of Standards,
Regulations, and Variances, Room 631,
4015 Wilson Boulevard, Arlington,
Virginia 22203. Commenters are
encouraged to send comments on a
computer disk along with their original
comments in hard copy.

FOR FURTHER INFORMATION CONTACT:
Patricia W. Silvey, Director, Office of
Standards, Regulations, and Variances,
MSHA, phone 703-235-1910.
SUPPLEMENTARY INFORMATION: MSHA is
conducting a comprehensive review of
all its existing regulations which are in
chapter | of title 30 of the Code of
Federal Regulations. The primary
purpose of this review is to improve the
effectiveness of the Agency'’s existing
safety and health regulations, without
reducing the protection provided to
miners. This review is consistent with
the goals of Executive Order 12866, the
Regulatory Flexibility Act, the
Paperwork Reduction Act, and the
Federal Mine Safety and Health Act of
1977. It also is consistent with the
President’s government-wide regulatory
reform efforts to reduce overly
burdensome and paperwork intensive
requirements where possible.

In reviewing its existing regulations,
MSHA is evaluating each standard to
determine if it is unnecessary,
inaccurate, or outdated. For example,
the Agency has identified equipment
approval regulations under which no
applications have been received in
many years. MSHA also is evaluating
whether there are standards which
duplicate, are inconsistent with, or
conflict with other MSHA or Federal
requirements. For example, MSHA is
considering combining the safety and

health standards for surface and
underground metal and nonmetal mines
into a single part to eliminate
unnecessary repetition.

MSHA considers timely public
participation to be an integral part of
any process to improve the effectiveness
of its safety and health regulations. The
Agency, therefore, urges the mining
community and other interested parties
to submit their suggestions for
improving the Agency’s existing
regulations.

Dated: March 31, 1995.

J. Davitt McAteer,

Assistant Secretary for Mine Safety and
Health.

[FR Doc. 95-8656 Filed 4-7-95; 8:45 am]
BILLING CODE 4510-43-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 901 and 924

Alabama and Mississippi Regulatory
Programs

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Announcement of public
comment period and opportunity for
public hearing.

SUMMARY: OSM is requesting public
comment that would be considered in
deciding how to implement in Alabama
and Mississippi underground coal mine
subsidence control and water
replacement provisions of the Surface
Mining Control and Reclamation Act of
1977 (SMCRA), the implementing
Federal regulations, and/or the
counterpart State provisions. Recent
amendments to SMCRA and the
implementing Federal regulations
require that underground coal mining
operations conducted after October 24,
1992, promptly repair or compensate for
subsidence-caused material damage to
noncommercial buildings and to
occupied dwellings and related
structures. These provisions also require
such operations to promptly replace
drinking, domestic, and residential
water supplies that have been adversely
affected by underground coal mining.
OSM must decide if the Alabama and
Mississippi’s regulatory programs
(hereinafter referred to as the “Alabama
program’ and “Mississippi program’)
currently have adequate counterpart
provisions in place to promptly
implement the recent amendments to
SMCRA and the Federal regulations.

After consultation with Alabama and
Mississippi and consideration of public
comments, OSM will decide whether
initial enforcement in Alabama and
Mississippi will be accomplished
through the State program amendment
process or by State enforcement, by
interim direct OSM enforcement, or by
joint State and OSM enforcement.
DATES: Written comments must be
received by 4:00 p.m., C.S.T. on April
30, 1995. If requested, OSM will hold a
public hearing on April 25, 1995,
concerning how the underground coal
mine subsidence control and water
replacement provisions of SMCRA and
the implementing Federal regulations,
or the counterpart State provisions,
should be implemented in Alabama and
Mississippi. Requests to speak at the
hearing must be received by 4:00 p.m.,
C.S.T. on April 15, 1995.
ADDRESSES: Written comments and
requests to speak at the hearing should
be mailed or hand-delivered to Jesse
Jackson, Jr., Director, Birmingham Field
Office at the address listed below. Office
of Surface Mining, 135 Gemini Circle,
Suite 215, Birmingham, Alabama 35209.
Copies of the applicable parts of the
Alabama and Mississippi programs,
SMCRA, the implementing Federal
regulations, information provided by
Alabama and Mississippi concerning
their authority to implement State
counterparts to SMCRA and the
implementing Federal regulations, a
listing of any scheduled public hearings,
and all written comments received in
response to this document will be
available for public review at the
address listed below during normal
business hours, Monday through Friday,
excluding holidays. Jesse Jackson, Jr.,
Director, Birmingham Field Office,
Office of Surface Mining Reclamation
and Enforcement, 135 Gemini Circle,
Suite 215, Birmingham, Alabama 35209,
Telephone: (205) 290-7282.
FOR FURTHER INFORMATION CONTACT:
Jesse Jackson, Jr., Director, Birmingham
Field Office, Telephone: (205) 290—
7282.

SUPPLEMENTARY INFORMATION:
l. Background
A. The Energy Policy Act

Section 2504 of the Energy Policy Act
of 1992, Pub. L. 102-486, 106 Stat. 2776
(1992) added new section 720 to
SMCRA. Section 720(a)(1) requires that
all underground coal mining operations
promptly repair or compensate for
subsidence-caused material damage to
noncommercial buildings and to
occupied residential dwellings and
related structures. Repair of damage



Federal Register / Vol. 60, No. 68 / Monday, April 10, 1995 / Proposed Rules

18045

includes rehabilitation, restoration, or
replacement of the structures identified
in section 720(a)(1), and compensation
must be provided to the owner in the
full amount of the reduction in value of
the damaged structures as a result of
subsidence. Section 720(a)(2) requires
prompt replacement of certain
identified water supplies if those
supplies have been adversely affected
by underground coal mining operations.
These provisions requiring prompt
repair or compensation for damage to
structures, and prompt replacement of
water supplies, went into effect upon
passage of the Energy Policy Act on
October 24, 1992. As a result,
underground coal mine permittees in
States with OSM-approved regulatory
programs are required to comply with
these provisions for operations
conducted after October 24, 1992.

B. The Federal Regulations
Implementing the Energy Policy Act

On March 31, 1995, OSM
promulgated regulations at 30 CFR part
817 to implement the performance
standards of sections 720(a) (1) and (2)
of SMCRA (60 FR 16722).

30 CFR 817.121(c)(2) requires in part
that:

The permittee must promptly repair, or
compensate the owner for, material damage
resulting from subsidence caused to any non-
commercial building or occupied residential
dwelling or structure related thereto that
existed at the time of mining.* * * The
requirements of this paragraph apply only to
subsidence-related damage caused by
underground mining activities conducted
after October 24, 1992.

30 CFR 817.41(j) requires in part that:

The permittee must promptly replace any
drinking, domestic or residential water
supply that is contaminated, diminished or
interrupted by underground mining activities
conducted after October 24, 1992, if the
affected well or spring was in existence
before the date the regulatory authority
received the permit application for the
activities causing the loss, contamination or
interruption.

30 CFR 843.25 provides that by July
29, 1995, OSM will decide, in
consultation with each State regulatory
authority with an approved program,
how enforcement of the new
requirements will be accomplished. As
discussed below, enforcement may be
accomplished through the 30 CFR part
732 State program amendment process,
or by State, OSM, or joint State and
OSM enforcement of the requirements.
OSM will decide which of the following
enforcement approaches to pursue.

(1) State program amendment
process. If the State’s promulgation of
regulatory provisions that are

counterpart to 30 CFR 817.41(j) and
817.121(c)(2) is imminent, the number
and extent of underground mines that
have operated in the State since October
24,1992, is low, the number of
complaints in the State concerning
section 720 of SMCRA is low, or the
State’s investigation of subsidence-
related complaints has been thorough
and complete so as to assure prompt
remedial action, then OSM could decide
not to directly enforce the Federal
provisions in the State. In this situation,
the State would enforce its State
statutory and regulatory provisions once
it has amended its program to be in
accordance with the revised SMCRA
and to be consistent with the revised
Federal regulations. This program
revision process, which is addressed in
the Federal regulations at 30 CFR part
732, is commonly referred to as the
State program amendment process.

(2) State enforcement. If the State has
statutory or regulatory provisions in
place that correspond to all of the
requirements of the above-described
Federal regulations at 30 CFR 817.41(j)
and 817.121(c)(2) and the State has
authority to implement its statutory and
regulatory provisions for all
underground mining activities
conducted after October 24, 1992, then
the State would enforce its provisions
for these operations.

(3) Interim direct OSM enforcement. If
the State does not have any statutory or
regulatory provisions in place that
correspond to the requirements of the
Federal regulations at 30 CFR 817.41(j)
and 817.121(c)(2), then OSM would
enforce in their entirety 30 CFR
817.41(j) and 817.121(c)(2) for all
underground mining activities
conducted in the State after October 24,
1992.

(4) State and OSM enforcement. If the
State has statutory or regulatory
provisions in place that correspond to
some but not all of the requirements of
the Federal regulations at 30 CFR
817.41(j) and 817.121(c)(2) and the State
has authority to implement its
provisions for all underground mining
activities conducted after October 24,
1992, then the State would enforce its
provisions for these operations. OSM
would then enforce those provisions of
30 CFR 817.41(j) and 817.121(c)(2) that
are not covered by the State provisions
for these operations.

If the State has statutory or regulatory
provisions in place that correspond to
some but not all of the requirements of
the Federal regulations at 30 CFR
817.41(j) and 817.121(c)(2) and if the
State’s authority to enforce its
provisions applies to operations
conducted on or after some date later

than October 24, 1992, the State would
enforce its provisions for these
operations on and after the provisions’
effective date. OSM would then enforce
30 CFR 817.41(j) and 817.121(c)(2) to
the extent the State statutory and
regulatory provisions do not include
corresponding provisions applicable to
all underground mining activities
conducted after October 24, 1992; and
OSM would enforce those provisions of
30 CFR 817.41(j) and 817.121(c)(2) that
are included in the State program but
are not enforceable back to October 24,
1992, for the time period from October
24,1992, until the effective date of the
State’s rules.

As described in item numbers (3) and
(4) above, OSM would directly enforce
in total or in part its Federal statutory
or regulatory provisions until the State
adopts and OSM approves, under 30
CFR part 732, the State’s counterparts to
the required provisions. However, as
discussed in item number (1) above,
OSM could decide not to initiate direct
Federal enforcement and rely instead on
the 30 CFR part 732 State program
amendment process.

In those situations where OSM
determined that direct Federal
enforcement was necessary, the ten-day
notice provisions of 30 CFR 843.12(a)(2)
would not apply. That is, when on the
basis of a Federal inspection OSM
determined that a violation of 30 CFR
817.41(j) and 817.121(c)(2) existed,
OSM would issue a notice of violation
or cessation order without first sending
a ten-day notice to the State.

Also under direct Federal
enforcement, the provisions of 30 CFR
817.121(c)(4) would apply. This
regulation states that if damage to any
noncommercial building or occupied
residential dwelling or structure related
thereto occurs as a result of earth
movement within an area determined by
projecting a specified angle of draw
from the outermost boundary of any
underground mine workings to the
surface of the land (normally a 30
degree angle of draw), a rebuttable
presumption exists that the permittee
caused the damage.

Lastly, under direct Federal
enforcement, OSM would also enforce
the new definitions at 30 CFR 701.5 of
“drinking, domestic or residential water
supply,” “material damage,” ““non-
commercial building,” ““occupied
dwelling and structures related thereto,”
and “‘replacement of water supply” that
were adopted with the new
underground mining performance
standards.

OSM would enforce 30 CFR 817.41(j),
817.121(c) (2) and (4), and 30 CFR 701.5
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for operations conducted after October
24,1992,

C. Enforcement in Alabama

By letter to Alabama dated December
14, 1994, OSM requested information
from Alabama that would help OSM
decide which approach to take in
Alabama to implement the new
requirements of section 720(a) of
SMCRA and the implementing Federal
regulations (Administrative Record No.
AL-520). By letter dated January 1,
1995, Alabama responded to this OSM
request (Administrative Record No. AL—
521).

A)Iabama stated that ten underground
coal mines were active in Alabama after
October 24, 1992. Alabama stated that
the Alabama program does not fully
authorize enforcement of the
requirements of section 720(a) of
SMCRA and the implementing Federal
regulations. Alabama’s regulations are
silent on the issue of replacement of
water supplies damaged by subsidence
but do contain a “‘to the extent required
by State law’’ limitation on repair of
material damage to structures. Alabama
has not determined whether a change to
the State Act is necessary to implement
regulation change which would be
required under the Energy Policy Act
(EPACT). Further analysis will be
necessary by the State legal staff before
a determination can be made of the need
for statutory revisions.

Alabama has assumed since the
passage of EPACT that the retroactive
enforcement of its provisions by
Alabama would be possible until
regulatory changes can be made due to
the proposal to supersede State program
provisions. Alabama has in fact adopted
the position that since the effective date
of EPACT they have had enforcement
authority of its provisions.

Since October 24, 1992, Alabama has
had only one citizen complaint where
alleged damage to structures from
subsidence has existed. This complaint
covered a church and several houses.
No complaints have been received
alleging damage to water supplies due
to subsidence.

D. Enforcement in Mississippi

By letter to Mississippi dated
December 14 1994, OSM requested
information from Mississippi that
would help OSM decide which
approach to take in Mississippi to
implement the new requirements of
section 720(a) of SMCRA and the
implementing Federal regulations
(Administration Record No. MS-328).
Mississippi has not responded to the
December 14, 1994, letter requesting
information on underground coal mines.

Mississippi has had no surface nor
underground coal mining operations
since October 24, 1992. At the present
time, Mississippi is in the process of
completely revising its approved
regulatory program.

I1. Public Comment Procedures

OSM is requesting public comment to
assist OSM in making its decision on
which approach to use in Alabama and
Mississippi to implement the
underground coal mine performance
standards of section 720(a) of SMCRA,
the implementing Federal regulations,
and any counterpart State provisions.

A. Written Comments

Written comments should be specific,
pertain only to the issues addressed in
this notice, and include explanations in
support of the commenter’s
recommendations. Comments received
after the time indicated under DATES or
at locations other than the Birmingham
Field Office will not necessarily be
considered in OSM'’s final decision or
included in the Administrative Record.

B. Public Hearing

Persons wishing to speak at the public
hearing should contact the person listed
under FOR FURTHER INFORMATION
CONTACT by 4 p.m., C.S.T. on April 15,
1995. The location and time of the
hearing will be arranged with those
persons requesting the hearing. If no one
requests an opportunity to testify at the
public hearing, the hearing will not be
held.

Filing of a written statement at the
time of the hearing is requested as it
will greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate responses
and appropriate questions.

The public hearing will continue on
the specified date until all persons
scheduled to speak have been heard.
Persons in the audience who have not
been scheduled to speak, and who wish
to do so, will be heard following those
who have been scheduled. The hearing
will end after all persons scheduled to
speak and persons present in the
audience who wish to speak have been
heard.

Any disabled individual who has
need for a special accommodation to
attend a public hearing should contact
the individual listed under FOR FURTHER
INFORMATION CONTACT.

C. Public Meeting

If only a few persons request an
opportunity to speak at a hearing, a
public meeting, rather than a public
hearing, may be held. Persons wishing

to meet with OSM representatives to
discuss recommendations on how OSM
and Alabama and Mississippi should
implement the provisions of section
720(a) of SMCRA, the implementing
Federal regulations, and/or the
counterpart State provisions, may
request a meeting by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT. All such meetings
will be open to the public and, if
possible, notices of meetings will be
posted at the locations listed under
ADDRESSES. A written summary of each
meeting will be made a part of the
Administrative Record.

Dated: April 4, 1995.
David G. Simpson,

Acting Assistant Director, Eastern Support
Center.

[FR Doc. 95-8754 Filed 4—-7-95; 8:45 am]
BILLING CODE 4310-05-M

30 CFR Part 938 and 920

Pennsylvania and Maryland Regulatory
Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Announcement of public
comment period and opportunity for
public hearing.

SUMMARY: OSM is requesting public
comment that would be considered in
deciding how to implement in
Pennsylvania and Maryland,
underground coal mine subsidence
control and water replacement
provisions of the Surface Mining
Control and Reclamation Act of 1977
(SMCRA), the implementing Federal
regulations, and/or the counterpart State
provisions. Recent amendments to
SMCRA and the implementing Federal
regulations require that underground
coal mining operations conducted after
October 24, 1992, promptly repair or
compensate for subsidence-caused
material damage to noncommercial
buildings and to occupied dwellings
and related structures. These provisions
also require such operations to promptly
replace drinking, domestic, and
residential water supplies that have
been adversely affected by underground
coal mining.

OSM must decide if the Pennsylvania
and the Maryland regulatory programs
(hereinafter referred to as the
“Pennsylvania Program” and the
“Maryland Program) currently have
adequate counterpart provisions in
place to promptly implement the recent
amendments to SMCRA and the Federal
regulations. After consultation with
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Pennsylvania and Maryland and
consideration of public comments, OSM
will decide whether initial enforcement
in Pennsylvania and Maryland will be
accomplished through the State program
amendment process or by State
enforcement, by interim direct OSM
enforcement, or by joint State and OSM
enforcement.

DATES: Written comments must be
received by 4:00 p.m., E.D.T. on May 10,
1995. If requested, OSM will hold a
public hearing on May 5, 1995
concerning how the underground coal
mine subsidence control and water
replacement provisions of SMCRA and
the implementing Federal regulations,
or the counterpart State provisions,
should be implemented in Pennsylvania
and Maryland. Requests to speak at the
hearing must be received by 4:00 p.m.,
E.D.T. on April 25, 1995.

ADDRESSES: Written comments and
requests to speak at the hearing should
be mailed or hand-delivered to Robert J.
Biggi, Director, Harrisburg Field Office
at the address listed below.

Copies of the applicable parts of the

Pennsylvania and Maryland State
programs, SMCRA, the implementing
Federal regulations, information
provided by Pennsylvania and
Maryland concerning their authority to
implement State counterparts to
SMCRA and the implementing Federal
regulations, a listing of any scheduled
public hearings, and all written
comments received in response to this
document will be available for public
review at the address listed below
during normal business hours, Monday
through Friday, excluding holidays.
Robert J. Biggi, Director, Harrisburg
Field Office, Office of Surface Mining
Reclamation and Enforcement,
Harrisburg Transportation Center, Third
Floor, Suite 3C, 4th and Market Streets,
Harrisburg, Pennsylvania 17101,
Telephone: (717) 782—-4036.
FOR FURTHER INFORMATION CONTACT:
Robert J. Biggi, Director, Harrisburg
Field Office, Telephone: (717) 782—
4036.

SUPPLEMENTARY INFORMATION:
l. Background

A. The Energy Policy Act

Section 2504 of the Energy Policy Act
of 1992, Pub. L. 102-486, 106 Stat. 2776
(1992) added new section 720 to
SMCRA. Section 720(a)(1) requires that
all underground coal mining operations
promptly repair or compensate for
subsidence-caused material damage to
noncommercial buildings and to
occupied residential dwellings and
related structures. Repair of damage

includes rehabilitation, restoration, or
replacement of the structures identified
in section 720(a)(1), and compensation
must be provided to the owner in the
full amount of the reduction in value of
the damaged structures as a result of
subsidence. Section 720(a)(2) requires
prompt replacement of certain
identified water supplies if those
supplies have been adversely affected
by underground coal mining operations.
These provisions requiring prompt
repair or compensation for damage to
structures, and prompt replacement of
water supplies, went into effect upon
passage of the Energy Policy Act on
October 24, 1992. As a result,
underground coal mine permittees in
States with OSM-approved regulatory
programs are required to comply with
these provisions for operations
conducted after October 24, 1992.

B. The Federal Regulations
Implementing the Energy Policy Act

On March 31, 1995, OSM
promulgated regulations at 30 CFR part
817 to implement the performance
standards of sections 720(a) (1) and (2)
of SMCRA (60 FR 16722-16751).

30 CFR 817.121(c)(2) requires in part
that:

The permittee must promptly repair, or
compensate the owner for, material damage
resulting from subsidence caused to any non-
commercial building or occupied residential
dwelling or structure related thereto that
existed at the time of mining. * * * The
requirements of this paragraph apply only to
subsidence-related damage caused by
underground mining activities conducted
after October 24, 1992.

30 CFR 817.41(j) requires in part that:

The permittee must promptly replace any
drinking, domestic or residential water
supply that is contaminated, diminished or
interrupted by underground mining activities
conducted after October 24, 1992, if the
affected well or spring was in existence
before the date the regulatory authority
received the permit application for the
activities causing the loss, contamination or
interruption.

30 CFR 843.25 provides that by July
31, 1995, OSM will decide, in
consultation with each State regulatory
authority with an approved program,
how enforcement of the new
requirements will be accomplished. As
discussed below, enforcement may be
accomplished through the 30 CFR Part
732 State program amendment process,
or by State, OSM, or joint State and
OSM enforcement of the requirements.
OSM will decide which of the following
enforcement approaches to pursue.

(1) State program amendment
process. If the State’s promulgation of
regulatory provisions that are

counterpart to 30 CFR 817.41(j) and
817.121(c)(2) is imminent, the number
and extent of underground mines that
have operated in the State since October
24,1992, is low, the number of
complaints in the State concerning
section 720 of SMCRA is low, or the
State’s investigation of subsidence-
related complaints has been thorough
and complete so as to assure prompt
remedial action, then OSM could decide
not to directly enforce the Federal
provisions in the State. In this situation,
the State would enforce its State
statutory and regulatory provisions once
it has amended its program to be in
accordance with the revised SMCRA
and to be consistent with the revised
Federal regulations. This program
revision process, which is addressed in
the Federal regulations at 30 CFR part
732, is commonly referred to as the
State program amendment process.

(2) State enforcement. If the State has
statutory or regulatory provisions in
place that correspond to all of the
requirements of the above-described
Federal regulations at 30 CFR 817.41(j)
and 817.121(c)(2) and the State has
authority to implement its statutory and
regulatory provisions for all
underground mining activities
conducted after October 24, 1992, then
the State would enforce its provisions
for these operations.

(3) Interim direct OSM enforcement. If
the State does not have any statutory or
regulatory provisions in place that
correspond to the requirements of the
Federal regulations at 30 CFR 817.41(j)
and 817.121(c)(2), then OSM would
enforce in their entirety 30 CFR
817.41(j) and 817.121(c)(2) for all
underground mining activities
conducted in the State after October 24,
1992.

(4) State and OSM enforcement. If the
State has statutory or regulatory
provisions in place that correspond to
some but not all of the requirements of
the Federal regulations at 30 CFR
817.41(j) and 817.121(c)(2) and the State
has authority to implement its
provisions for all underground mining
activities conducted after October 24,
1992, then the State would enforce its
provisions for these operations. OSM
would then enforce those provisions of
30 CFR 817.41(j) and 817.121(c)(2) that
are not covered by the State provisions
for these operations.

If the State has statutory or regulatory
provisions in place that correspond to
some but not all of the requirements of
the Federal regulations at 30 CFR
817.41(j) and 817.121(c)(2) and if the
State’s authority to enforce its
provisions applies to operations
conducted on or after some date later
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than October 24, 1992, the State would
enforce its provisions for these
operations on and after the provisions’
effective date. OSM would then enforce
30 CFR 817.41(j) and 817.121(c)(2) to
the extent the State statutory and
regulatory provisions do not include
corresponding provisions applicable to
all underground mining activities
conducted after October 24, 1992; and
OSM would enforce those provisions of
30 CFR 817.41(j) and 817.121(c)(2) that
are included in the State program but
are not enforceable back to October 24,
1992, for the time period from October
24,1992, until the effective date of the
State’s rules.

As described in item numbers (3) and
(4) above, OSM would directly enforce
in total or in part its Federal statutory
or regulatory provisions until the State
adopts and OSM approves, under 30
CFR part 732, the State’s counterparts to
the required provisions. However, as
discussed in item number (1) above,
OSM could decide not to initiate direct
Federal enforcement and rely instead on
the 30 CFR part 732 State program
amendment process.

In those situations where OSM
determined that direct Federal
enforcement was necessary, the ten-day
notice provisions of 30 CFR 843.12(a)(2)
would not apply. That is, when on the
basis of a Federal inspection OSM
determined that a violation of 30 CFR
817.41(j) or 817.121(c)(2) existed, OSM
would issue a notice of violation or
cessation order without first sending a
ten-day notice to the State.

Also under direct Federal
enforcement, the provisions of 30 CFR
817.121(c)(4) would apply. This
regulation states that if damage to any
noncommercial building or occupied
residential dwelling or structure related
thereto occurs as a result of earth
movement within an area determined by
projecting a specified angle of draw
from the outermost boundary of any
underground mine workings to the
surface of the land (normally a 30
degree angle of draw), a rebuttable
presumption exists that the permittee
caused the damage.

Lastly, under direct Federal
enforcement, OSM would also enforce
the new definitions at 30 CFR 701.5 of
“drinking, domestic or residential water
supply,” “material damage,” ““non-
commercial building,” ““occupied
dwelling and structures related thereto,”
and “‘replacement of water supply” that
were adopted with the new
underground mining performance
standards.

OSM would enforce 30 CFR 817.41(j),
817.121(c) (2) and (4), and 30 CFR 701.5

for operations conducted after October
24, 1992.

C. Enforcement in Pennsylvania

By letter to Pennsylvania dated
December 13, 1994, OSM requested
information from Pennsylvania that
would help OSM decide which
approach to take in Pennsylvania to
implement the new requirements of
section 720(a) of SMCRA and the
implementing Federal regulations
(Administrative Record No. PA 835.00).
By letter dated January 24, 1995,
Pennsylvania responded to this OSM
request (Administrative record No. PA
835.01).

Pennsylvania stated that 120
bituminous underground coal mines are
permitted and that 60 of those are
currently producing coal. In the
anthracite field, there are approximately
115 permitted underground mining
operations of which 50 to 75 operations
are currently producing coal.
Pennsylvania stated that Act 54,
amending the Pennsylvania Bituminous
Mine Subsidence and Land
Conservation Act (BMSLCA) became
effective on August 21, 1994. This
amendment to BMSLCA does address
water supply replacement and
subsidence damage repair or
compensation, but certain provisions do
not mirror the Federal Energy Policy Act
of 1992 portions establishing Section
720 of SMCRA.

Specifically, Pennsylvania stated in
the January 24, 1995, response that
BMSLCA does not include water
replacement and repair or subsidence
damage in the following situations.

Water Supply Replacement

* Cases where water supplies were
impacted between October 24, 1992,
and August 21, 1994.

* Cases where affected water supplies
are located in the anthracite coal fields.
* Cases where landowners entered
voluntary agreements allowing their

supplies to be impacted.

* Cases where impacts occurred more
than three years after completion of coal
extraction.

* Cases where affected water sources
are used to supply agricultural irrigation
systems constructed after August 20,
1994.

* Cases where the property owner
failed to report the water supply
problem within two years of its
occurrence.

* Cases where the mine operator was
denied access to conduct a pre-mining
of post-mining survey of the water
supply and no pre-mining quality and
quantity information is available.

* Cases where a mine operator
purchased the property or compensated
the property owner rather than replace
the supply.

Repair or Compensate for Subsidence
Damage

* Cases where dwellings were
constructed after April 27, 1966, and
damaged prior to August 21, 1994.

* Cases where dwellings constructed
after August 21, 1994, are damaged prior
to the time when coverage commences
under BMSLCA (dwellings which are
built after August 21, 1994, and between
permitting actions are not covered by
repair/compensation requirements until
the next permit renewal).

* Cases where the mine operator was
denied access to conduct a pre-mining
or post-mining survey of the damaged
structure.

* Cases involving noncommercial
buildings where the damaged buildings
were not used by the public, accessible
to the public or used for certain
agriculture purposes.

The Pennsylvania Department of
Environmental Resources (PADER)
states that it has authority to investigate
complaints of structure damage and
water loss caused by underground
mining operations conducted after
October 24, 1994. Limitations, as
discussed above, provide authority to
provide repair or compensation for
subsidence related structural damage
and water supply replacement for
bituminous coal field residents after
August 21, 1994. Pennsylvania does not
have the authority to fully implement
section 720(a), in the anthracite coal
field or for bituminous coal field for
time period October 24, 1992 through
August 21, 1994. Pennsylvania will
require at least one year to make the
necessary statutory changes.

Pennsylvania has investigated 91
citizen complaints alleging subsidence-
related structure damage or water
supply loss or contamination as a result
of underground mining operations
conducted after October 24, 1992. To
date, Pennsylvania has completed
review and made final determination on
87 with 4 pending further study. PADER
has determined that 2 complaints
regarding structural damage were
unrelated to underground mining and
the remaining 19 were the result of
subsidence due to mining conducted
after October 24, 1992. PADER reports
that investigations of 70 water supply
complaints resulted in finding that 60
were unrelated to underground mining
conducted after October 24, 1992 and 6
water supplies were determined to have
been affected by mining. Four water
supply complaints are currently under
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review with no determination as to
impacts from underground mining.

D. Enforcement in Maryland

By letter to Maryland dated December
13, 1994, OSM requested information
from Maryland that would help OSM
decide which approach to take in
Maryland to implement the new
requirements of section 720(a) of
SMCRA and the implementing Federal
regulations (Administrative Record No.
MD 570.0). By letter dated March 29,
1995, Maryland responded to this OSM
request (Administrative Record No. MD
570.1).

Maryland stated that four
underground coal mines were active in
Maryland after October 24, 1992.
Maryland indicated that existing State
program provisions at Maryland Natural
Resources Article 7, Subtitle 5A, § 7—
5A-05.1, § 7-5A—-05.2 and COMAR
08.20.13.09B, 08.20.13.09C are adequate
State counterparts to section 720(a) of
SMCRA and the implementing Federal
regulations. Maryland explained that it
will enforce these State program
provisions in accordance with Maryland
Natural Resources Article 7 effective
October 24, 1992. Maryland has
investigated eight citizen complaints
alleging subsidence-caused structural
damage or water supply loss or
contamination as a result of
underground mining operations
conducted after October 24, 1992. To
date, Maryland has made
determinations that the single structural
damage complaint was unrelated to
subsidence and that two water supply
complaints were not impacted by the
mining operations. In the five other
water supply complaints Maryland
determined the water supplies were
impacted by underground mining and
the mining company satisfactorily
replaced these supplies.

I1. Public Comment Procedures

OSM is requesting public comment to
assist OHM in making its decision on
which approach to use in Pennsylvania
and Maryland to implement the
underground coal mine performance
standards of section 720(a) of SMCRA,
the implementing Federal regulations,
and any counterpart State provisions.

A. Written Comments

Written comments should be specific,
pertain only to the issues addressed in
this notice, and include explanations in
support of the commenter’s
recommendations. Comments received
after the time indicated under “DATES”
or at locations other than the Harrisburg
Field Office will not necessarily be

considered in OSM’s final decision or
included in the Administrative Record.

B. Public Hearing

Persons wishing to speak at the public
hearing should contact the person listed
under FOR FURTHER INFORMATION
CONTACT by 4:00 p.m., E.D.T. on April
25, 1995. The location and time of the
hearing will be arranged with those
persons requesting the hearing. If no one
requests an opportunity to testify at the
public hearing, the hearing will not be
held.

Filing of a written statement at the
time of the hearing is requested as it
will greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate responses
and appropriate questions.

The public hearing will continue on
the specified date until all persons
scheduled to speak have been heard.
Persons in the audience who have not
been scheduled to speak, and who wish
to do so, will be heard following those
who have been scheduled. The hearing
will end after all persons scheduled to
speak and persons present in the
audience who wish to speak have been
heard.

Any disabled individual who has
need for a special accommodation to
attend a public hearing should contact
the individual listed under FOR FURTHER
INFORMATION CONTACT.

C. Public Meeting.

If only a few persons request an
opportunity to speak at a hearing, a
public meeting, rather than a public
hearing, may be held. Persons wishing
to meet with OSM representatives to
discuss recommendations on how OSM
and Pennsylvania and Maryland should
implement the provisions of section
720(a) of SMCRA, the implementing
Federal regulations, and/or the
counterpart State provisions, may
request a meeting by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT. All such meetings
will be open to the public and, if
possible, notices of meetings will be
posted at the locations listed under
ADDRESSES. A written summary of each
meeting will be made a part of the
Administrative Record.

Dated: April 4, 1995.
David G. Simpson,

Acting Assistant Director, Eastern Support
Center.

[FR Doc. 95-8753 Filed 4-7-95; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF DEFENSE
Office of the Secretary
32 CFR Part 247

[RIN 0790-AG16]

Department of Defense Newspapers
and Civilian Enterprise Publications

AGENCY: Office of the Secretary of
Defense, DoD.

ACTION: Proposed rule.

SUMMARY: This rule revises and provides
DoD policy and updates procedures to
meet changed circumstances for
publishing DoD internal command
information newspapers and civilian
enterprise publications. It has minimal
impact on some civilian printers who
are contracted to print the publications.

DATES: Written comments on this
proposed rule must be received by June
9, 1995.

ADDRESSES: Forward comments to
American Forces Information Service,
Attn: Print Media Policy, 601 N. Fairfax
St., Alexandria, Virginia 22314-2007.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Colonel Frank Theising,
USA, (703) 274-4868.

SUPPLEMENTARY INFORMATION:

Executive Order 12866, ‘“‘Regulatory
Planning and Review”

It has been determined that 32 CFR
part 247 is not a significant regulatory
action. The rule does not:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy; a sector of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.

Public Law 96-354, “Regulatory
Flexibility Act” (5 U.S.C. 601)

It has been certified that this rule is
not subject to the Regulatory Flexibility
Act (5 U.S.C. 601) because it would not,
if promulgated, have a significant
economic impact on a substantial
number of small entities.
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Public Law 96-511, ““Paperwork
Reduction Act” (44 U.S.C. Chapter 44)

It has been certified that 32 CFR part
247 does not impose any reporting or
recordkeeping requirements under the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501-3520).

List of Subjects in 32 CFR part 247

Defense Communications,
Government publications, Newspapers
and Magazines.

Accordingly, 32 CFR part 247 is
proposed to be revised to read as
follows:

PART 247—DEPARTMENT OF
DEFENSE NEWSPAPERS AND
CIVILIAN ENTERPRISE
PUBLICATIONS

Sec.

247.1
247.2
247.3
247.4
247.5

Purpose.

Applicability.

Definitions.

Policy.

Responsibilities.

247.6 Procudures.

247.7 Information requirements.

Appendix A to part 247—Funded
Newspapers

Appendix B to part 247—CE Publications

Appendix C to part 247—Mailing of DoD
Newspapers, CE Guides, and
Installation Maps; Sales and
Distribution of Non-DoD Publications

Appendix D to part 247—AFIS Print Media
Directorate

Appendix E to part 247—DoD Command
Newspaper Review System

Appendix F to part 247—Deputy Secretary
of Defense Policy Memorandum

Authority: 10 U.S.C. 121 and 133.

§247.1 Purpose.

This part implements 32 CFR part 372
and implements policy, assigns
responsibilities, and prescribes
procedures concerning authorized DoD
Appropriated Funded (APF) and
Civilian Enterprise (CE) newspapers, CE
guides, and installation maps in support
of the DoD Internal Information
Program.

§247.2 Applicability.

This part:

(a) Applies to the Office of the
Secretary of Defense (OSD), the Military
Departments, the Chairman of the Joint
Chiefs of Staff, the Unified Combatant
Commands, the Defense Agencies, and
the DoD Field Activities (hereafter
referred to collectively as ‘““‘the DoD
Components’). The term “Military
Services,” as used herein, refers to the
Army, the Navy, the Air Force, the
Marine Corps, and includes the Coast
Guard when operating as a Military
Service in the Navy.

(b) Does not apply to the Stars and
Stripes (S&S) newspapers and business
operations. S&S guidance is provided in
32 CFR part 246.

(c) The term Commander, as used in
this part, also means Heads of the DoD
Components.

§247.3. Definitions.

Civilian Enterprise (CE) guides and
installation maps. Authorized
publications containing advertising that
are prepared and published under
contract with commercial publishers.
The right to circulate the advertising in
these publications to the DoD
readership constitutes contractual
consideration to pay for these DoD
publications. The publications become
the property of the command,
installation, or intended recipient upon
delivery in accordance with terms of the
contract. Categories of these
publications are:

(1) Guides. Publications that provide
DoD personnel with information about
the mission of their command; the
availability of command, installation, or
community services; local geography;
historical background; and other
information. These publications may
include installation telephone
directories at the discretion of the
commander; however, separate CE
telephone directories are not authorized.

(2) Installation Maps. Publications
designed for orientation of new arrivals
or for visitors.

DoD newspapers. Authorized,
unofficial publications, serving as part
of the commander’s internal information
program, that support DoD command
internal communication requirements.
Usually, they are distributed weekly or
monthly. DoD newspapers contain most,
if not all, of the following elements to
communicate with the intended DoD
readership: command, military
department, and DoD news and features;
commanders’ comments; letters to the
editor; editorials; commentaries;
features; sports; entertainment items;
morale, welfare, and recreation news
and announcements; photography; line
art; and installation and local
community news and announcements.
DoD newspapers do not necessarily
reflect the official views of, or
endorsement of content by, the
Department of Defense.

(1) CE newspapers. Newspapers
published by commercial publishers
under contract with the DoD
Components or their subordinate
commands. The commander or public
affairs office provides oversight and
final approval authority for the news
and editorial content of the paper.
Authorized news and information

sources include the Office of the
Assistant to the Secretary of Defense for
Public Affairs (OATSD(PA)), AFIS, the
Military Departments, their subordinate
levels of command, and other
Government Agencies. CE contractor
personnel may provide material for use
in the newspaper if approved by the
commander or public affairs officer
(PAO), as the commander’s
representative. These newspapers
contain advertising sold by the
commercial publisher on the same basis
as for CE guides and installation maps
and may contain supplements or inserts.
They become the property of the
command, installation, or intended
recipient upon deliver in accordance
with terms of the contract.

(2) Funded newspapers. Newspapers
published by the DoD Components or
their subordinate commands using
appropriated funds. The editorial
content of these newspapers is prepared
by the internal information section of
the public affairs staff or other internal
sources. Usually, these newspapers are
printed by the Government Printing
Office (GPO) or under GPO contract in
accordance with Government printing
regulations. 32 CFR part 397 specifies
DPS as the sole DoD conduit to the GPO.

(3) Overseas Unified Command (UC)
newspapers. Newspapers published for
overseas audiences approved by the
Assistant to the Secretary of Defense for
Public Affairs (ATSD(PA)) to provide
world, U.S., and regional news from
commercial sources, syndicated
columns, editorial cartoons, and
applicable U.S. Government,
Department of Defense, Component, and
subordinate command news and
information.

(4) News bulletin and summaries.
Publications of deployed or isolated
commands and ships compiled from
national and international news and
opinion obtained from authorized
sources. News bulletins or summaries
may be authorized by the next higher
level of command when no daily
English language newspapers are readily
available.

Inserts. A flier, circular, or
freestanding advertisement placed
within the folds of the newspaper. No
disclaimer or other labeling is required.

Option. A unilateral right in a contract
by which, for a specified time, the
Government may elect to acquire
additional supplies or services called for
by the contract, or may elect to extend
the term of the contract.

Organizational Terms

(1) Command. A unit or units, an
organization, or an area under the
command of one individual. It includes
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organizations headed by senior civilians
that require command internal
information-type media.

(2) DoD Components. See §247.2(a).

(3) Installation. A DoD facility or ship
that serves as the base for one or more
commands. Media covered by this
Instruction may serve the command
communication needs of one or several
commands located at one installation.

(4) Major command. A designated
command such as the Air Mobility
Command or the Army Forces
Command that serves as the
headquarters for subordinate commands
or installations that have the same or
related missions.

(5) Subordinate levels. Lower levels of
command.

Supplements. Features, advertising
sections, or morale, welfare and
recreation sections printed with or
inserted into publications for
redistribution. Supplements must be
labeled ““Supplement to the (hame of
newspaper).” Editorial content in
supplements is subject to approval by
the commander or the PAO as his or her
agent.

§247.4 Policy.

It is DoD policy that:

(a) A free flow of news and
information shall be provided to all DoD
personnel without censorship or news
management. The calculated
withholding of news unfavorable to the
Department of Defense is prohibited.

(b) News coverage and other editorial
content in DoD newspapers and
publications shall be factual and
objective. News and headlines shall be
selected using the dictates of good taste.
Morbid, sensational, or alarming details
not essential to factual reporting shall be
avoided.

(c) DoD newspapers shall distinguish
between fact and opinion, both of which
may be part of a news story. When an
opinion is expressed, the person or
source shall be identified. Accuracy and
balance in coverage are paramount.

(d) DoD newspapers shall distinguish
between editorials (command position)
and commentaries (personal opinion) by
clearly identifying them as such.

(e) News content in DoD newspapers
shall be based on releases, reports, and
materials provided by the DoD
components and their subordinate
levels, DoD newspaper staff members,
and other government agencies. DoD
newspapers shall credit sources of all
material other than local, internal
sources. This includes, but is not
limited to, Military Department news
sources, American Forces Information
Service, and command news releases.

(f) DoD newspapers may contain
articles of local interest to installation
personnel produced outside official
channels (e.g., stringers, local
organizations), provided that the
author’s permission has been obtained,
the source is credited, and they do not
otherwise violate this part.

(9) DoD newspapers normally shall
not be authorized the use of commercial
news and opinion sources, such as
Associated Press (AP), United Press
International (UPI), New York Times,
etc., except as stated in this paragraph
and the following paragraph. The use of
such sources is beyond the scope of the
mission of command or installation
newspapers and puts them in direct
competition with commercial
newspapers. The use of such sources
may be authorized for a specific DoD
newspaper by the cognizant DoD
Component only when other sources of
national and international news and
opinion are not available.

(h) Overseas Unified Command (UC)
newspapers published outside the
United States may purchase or contract
for and carry news stories, features,
syndicated columns, and editorial
cartoons from commercial services or
sources. A balanced selection of
commercial news or opinion shall
appear in the same issue and same page,
whenever possible, but in any case, over
a reasonable time period. Selection of
commercial news sources, syndicated
columns, and editorial cartoons to be
purchased or contracted for shall be
approved by the UC Commanders.
Overseas UC newspapers, news
bulletins, and news summaries
authorized to carry national and world
news may include coverage of U.S.
political campaign news from
commercial news sources. Presentation
of such political campaign news shall be
made on a balanced, impartial, and
nonpartisan basis.

(i) The masthead of all DoD
newspapers, guides, and installation
maps shall contain the following
disclaimer printed in type no smaller
than 6-point: “This (DoD newspaper/
guide or installation map) is an
authorized publication for members of
the Department of Defense. Contents of
(name of the DoD newspaper/this guide/
this installation map) are not necessarily
the official views of, or endorsed by, the
U.S. Government, the Department of
Defense, or (the name of the publishing
DoD component).”

(i) The masthead of DoD CE
newspapers, guides, and installation
maps shall contain the following
statements in addition to that contained
in paragraph (i) of this section:

(1) “Published by (name), a private
firm in no way connected with the
(Department of Defense/the U.S. Army/
the U.S. Navy/the U.S. Air Force/the
U.S. Marine Corps) under exclusive
written contract with (DoD Component
or subordinate level).”

(2) “The appearance of advertising in
this publication, including inserts or
supplements, does not constitute
endorsement by the (Department of
Defense/the U.S. Army/ the U.S. Navy/
the U.S. Air Force/the U.S. Marine
Corps), or (name of commercial
publisher) of the products or services
advertised.”

(3) “Everything advertised in this
publication shall be made available for
purchase, use, or patronage without
regard to race, color, religion, sex,
national origin, age, marital status,
physical handicap, political affiliation,
or any other nonmerit factor of the
purchaser, user, or patron.” If a
violation or rejection of this equal
opportunity policy by an advertiser is
confirmed, the publisher shall refuse to
print advertising from that source until
the violation is corrected.

(k) DoD newspapers, guides, and
installation maps shall not contain
campaign news, partisan discussions,
cartoons, editorials, or commentaries
dealing with political campaigns,
candidates, or issues. DoD CE
newspapers, guides, and installation
maps shall not carry paid political
advertisements for a candidate, party, or
which advocate a particular position on
a political issue. This includes those
advertisements advocating a position on
any proposed DoD policy or policy
under review.

(I) DoD newspapers shall support the
Federal Voting Assistance Program by
carrying factual information about
registration and voting laws, especially
those on absentee voting requirements
of the various States, the District of
Columbia, Puerto Rico, and U.S.
territories and possessions. DoD
newspapers shall use voting materials
provided by the Director, Federal Voting
Assistance Program; the OSD; and the
Military Departments. Such information
is designed to encourage DoD personnel
to register as voters and to exercise their
right to vote as outlined in 32 CFR part
46.

(m) DoD newspapers and CE guides
shall comply with DoD Instruction
1100.131 pertaining to polls, surveys,
and straw votes.

(1) The DoD Components and
subordinate levels may authorize polls

1Copies may be obtained, at cost, from the
National Technical Information Service, 5285 Pat
Royal Road, Springfield, VA 22161.
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on matters of local interest, such as
soldier of the week, and favorite athlete.

(2) A DoD newspaper, guide, or
installation map shall not conduct a
poll, a survey, or a straw vote relating
to a political campaign or issue.

(3) Opinion surveys must be in
compliance with Military Service
regulations.

(n) DoD newspapers will support
officially authorized fund-raising
campaigns (e.g., Combined Federal
Campaign (CFC)) within the Department
of Defense in accordance with DoD
Directive 5035.1.2 News coverage of the
campaign will not discuss monetary
goals, quotas, competition or tallies of
solicitation between or among agencies.
To avoid any appearance of
endorsement, features and news
coverage will discuss the campaign in
general and not address specific
agencies within the CFC.

(o) DoD newspapers, guides, or
installation maps shall not:

(1) Contain any material that implies
that the DoD Components or their
subordinate levels endorse or favor a
specific commercial product,
commodity or service.

(2) Subscribe, even at no cost, to a
commercial or feature wire or other
service whose primary purpose is the
advertisement or promotion of
commercial products, commodities, or
services.

(3) Carry any advertisement that
violates or rejects DoD equal
opportunity policy. (See paragraph (j)(3)
of this section).

(p) All commercial advertising,
including advertising supplements,
shall be clearly identifiable as such.
Paid advertorials and advertising
supplements may be included but must
be clearly labeled as advertising and
readily distinguishable from editorial
content.

(q) Alteration of official photographic
and video imagery will comply with the
Deputy Secretary of Defense policy
memorandum, subject: Alteration of
Official Photographic and Video
Imagery, December 9, 1994, (Appendix
F of this part).

(r) Commercial sponsors of Armed
Forces Professional Entertainment
Program events and morale, welfare and
recreation events may be mentioned
routinely with other pertinent facts in
news stories and announcements in
DoD newspapers. (See DoD Instructions
1330.133 and 1015.2.4

(s) Book, radio, television, movie,
travel, and other entertainment reviews

2 See footnote 1 to section 247.4(m).
3 See footnote 1 to section 247.4(m).
4 See footnote 1 to section 247.4(m).

may be carried if written objectively and
if there is no implication of
endorsement by the Department of
Defense or any of its Components or
their subordinate levels.

(t) All printing using appropriated
funds will be obtained in accordance
with 32 CFR part 397.

§247.5 Responsibilities.

(a) The Assistant to the Secretary of
Defense for Public Affairs, consistent
with 32 CFR part 375, shall:

(1) Develop policies and provide
guidance on the administration of the
DoD Internal Information Program.

(2) Provide policy and operational
direction to the Director, AFIS.

(3) Monitor and evaluate overall
mission effectiveness within the
Department of Defense for matters under
this part.

(b) The Director, American Forces
Information Service, shall:

(1) Develop and oversee the
implementation of policies and
procedures pertaining to the
management, content, and publication
of DoD newspapers, guides, and
installation maps.

(2) Serve as DoD point of contact with
the Joint Committee on Printing,
Congress of the United States, for
matters under this Instruction.

(3) Serve as the DoD point of contact
in the United States for UC newspaper
matters.

(4) Provide guidance to the UCs,
Military Departments, and other DoD
Components pertaining to DoD
newspapers and CE publications.

(5) Monitor effectiveness of business
and financial operations of DoD
newspapers and provide business
counsel and assistance, as appropriate.

(6) Sponsor a DoD Interservice
Newspaper Committee composed of
representatives of the Military
Departments to coordinate DoD
command or installation newspaper
matters.

(7) Provide a press service for joint-
Service news and information for use by
authorized DoD newspaper editors.

(c) The Secretaries of the Military
Departments shall:

(1) Provide policy guidance and
assistance to the Department’s
newspapers and CE publications.

(2) Encourage the use of CE
newspapers when they are the most
cost-effective means of fulfilling the
command communication requirement.

(3) Ensure that adequate resources are
available to support authorized internal
information products under this part.

(4) Designate a member of their public
affairs staff to serve on the DoD
Interservice Newspaper Committee.

(5) Ensure all printing obtained with
appropriated funds complies with 32
CFR part 397.

(d) The Commanders of Unified
Combatant (UC) Commands shall:

(1) Publish UC newspapers, if
authorized. In discharging this
responsibility, the UC Commander shall
ensure that policy, direction, resources,
and administrative support are
provided, as required, to produce a
professional quality newspaper to
support the command mission.

(2) Ensure that the UC newspaper is
prepared to support U.S. forces in the
command area during contingencies and
armed conflict.

§247.6 Procedures.

(a) General. (1) National security
information shall be protected in
accordance with 32 CFR parts 159 and
159a.

(2) Specific items of internal
information of interest to DoD personnel
and their family members prepared for
publications in DoD newspapers,
guides, or installation maps may be
made available to requesters in the
information can be released as provided
in 32 CFR parts 285 and 286.

(3) Editorial policies of DoD
newspapers, guides, and installation
maps shall be designed to improve the
ability of DoD personnel to execute the
missions of the Department of Defense.

(4) DoD editors of publications
covered under this part shall conform to
applicable policies, regulations, and
laws involving libel, photographic
image alteration, copyright,
classification of information, and U.S.
Government printing and postal
regulations.

(5) DoD newspapers, guides, and
installation maps shall comply with 32
CFR part 310 regarding the DoD privacy
program.

(b) Establishment of DoD newspapers.
(1) Commanders are authorized to
establish Funded newspapers
(Appendix A to this part) or CE
newspapers (Appendix B to this part)
when:

(i) A valid internal information
mission requirement exists.

(A) Command or installation
newspapers provide the commander a
primary means of communicating
mission-essential information to
members of the command. They provide
feedback through such forums as letters
to the editor columns. This alerts the
commander to the emotional status and
state of DoD knowledge of the
command. The newspaper is used as a
return conduit for command
information to improve attitudes and
increase knowledge.
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(B) News and feature treatment on
individuals and organizational elements
of the command provides a crossfeed of
DoD information, which improves
internal cooperation and mission
performance. Recognition of excellence
in individual or organizational
performance motivates and sets forth
expected norms for mission
accomplishment.

(C) The newspaper improves morale
by quelling rumors, and keeping
members informed on DoD information
that will affect their futures. It provides
information and assistance to family
members, which improve their spirits
and thereby the effectiveness of their
military service and/or civilian member.
The newspaper encourages participation
in various positive leisure-time
activities to improve morale and deter
alcohol abuse and other pursuits that
impair their ability to perform.

(D) The newpaper provides
information to make command members
aware of the hazards of the abuse of
drugs and other substances, and of the
negative impact that substance abuse
has on readiness.

(E) CE newspapers provide
advertisements that guide command
members to outlets where they may
fulfill their purchasing needs. A by-
product of this commercial contact in
increased installation-community
communication, which enhances
mutual support.

(F) The newspaper increases
organizational cohesiveness and
effectiveness by providing a visual
representation of the essence of the
command itself.

(G) Good journalistic practices are
vital, but are not an end unto
themselves. They are the primary means
to enhance receptivity of command
communication through the newspaper.

(H) The newspaper exists to facilitate
accomplishment of the command or
installation mission. That is the only
basis for the expenditure of DoD
resources to produce them.

(ii) A newspaper is determined by the
commander and the next higher level of
command to be the most cost-effective
means of fulfilling the command
internal communication requirement.

(2) The use of appropriated funds is
authorized to establish a Funded
newspaper if a CE newspaper is not
feasible. The process of establishing a
newspaper must include an
investigation of the feasibility of
publishing under the CE concept. This
investigation must include careful
consideration of the potential for real or
apparent conflict of interest. If
publishing under the CE concept is
determined to be feasible, commanders

must ensure that they have obtained
approval to establish the newspaper
before authorizing their representatives
to negotiate a contract with a CE
publisher.

(3) DoD newspapers are mission
activities. The use of nonappropriated
funds for any aspect of their operations
is not authorized.

(4) Appropriated funds shall not be
used to pay any part of the commercial
publisher’s costs incurred in publishing
a CE publication.

(5) Only one DoD newspaper is
authorized for each command or
installation.

(i) If a newspaper is required at an
installation where more than one
command or headquarters is collocated,
the host commander shall be
responsible for publication of one
funded or CE newspaper for all. The
host command shall provide balanced
and sufficient coverage of the other
commands, their personnel, and
activities in that locality. These
commands, or headquarters, shall assist
the staff of the host newspaper with
coverage. If required by unusual
circumstance, a commander other than
the host may publish the single
authorized newspaper when the
majority of affected organizations
concur.

(ii) This provision is not intended to
prohibit the headquarters of a
geographically dispersed command that
receives its local coverage in the host
installation newspaper from publishing
a command-wide newspaper; nor is it
intended to prohibit a command that
has information needs that are
significantly different from the majority
of the host installation audience from
publishing a separate newspaper, when
authorized by the designated approving
authority. (See Appendix E to this part).

(iii) Establishment of CE Guides and
Installation Maps. When valid
communication requirements exist,
publications in this category may be
established by the commander, if
feasible. (See Appendix B to this part)
Only one CE guide and installation map
is authorized for each command or
installation. The requirements of
paragraph (b)(4) of this section, apply to
CE guides and installation maps. These
publications shall be approved by the
next higher level. Approval authorities
shall exercise care not to overburden
community advertisers.

(iv) Use of trademark. The DoD
Components and their subordinate
levels shall trademark—State, Federal,
or both—the names of their newspapers,
guides, and installation maps, when
possible.

(v) Use of recycled products. The
public affairs office shall, whenever
possible, based on contractual
agreements, use recycled paper for
publications covered under this part.

(vi) Mailing requirements and sales
and distribution of non-DoD
publications. See appendix C to this
part.

(vii) AFIS print media directorate. See
appendix D to this part.

(viii) DobD command newspaper
review system. See appendix E to this
part.

(6) When, in the opinion of the
Assistant to the Secretary of Defense for
Public Affairs, or the UC Commander, a
UC newspaper is needed, establishment
shall be directed by the Secretary of
Defense. Both appropriated and
nonappropriated funds may be used in
the publication of overseas UC
newspapers.

§247.7 Information requirements.

The biennial reporting requirement
contained in this part has been assigned
Report Control Symbol DD-PA(BI) 1638.

Appendix A to Part 247—Funded
Newspapers

A. Purpose. Funded newspapers support
the command communication requirements
of the DoD Components and their
subordinate commands. Normally, printing is
accomplished by a commercial printer under
contract or in government printing facilities
in accordance with 32 CFR part 397. The
editorial content of these newspapers and
distribution are accomplished by the
contracting command. Overseas, Funded
newspapers are authorized to be printed
under contract with the S&S. Where printing
by S&S is not feasible because of distance or
other factors, Funded newspapers may be
printed by other means. These are evaluated
on a case-by-case basis with the cognizant
DPS office.

B. Name. The name of the publication may
include the name of the command or
installation, or, the name of the command or
installation may appear separately in the
nameplate (flag). The emblem of the
command or installation may be included in
the nameplate, also. When possible, the DoD
Components and their subordinate levels
shall trademark the names of their
publications, as stated in § 247.5(d).

C. Masthead. The masthead shall include
the names of the commanding officer and the
PAO, the names and editorial titles of the
staff of the newspaper, and the mailing
address and telephone number of the
editorial staff, in addition to that required in
subsection § 247.4(i).

D. News and editorial materials. The
commander and the public affairs staff shall
generate and select news, information,
photographs, editorial, and other materials to
be used. Authorized news and information
sources include the Office of the Assistant to
the Secretary of Defense for Public Affairs
(OATSD(PA)), AFIS, the Military
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Departments, their subordinate levels of
command, and other Government Agencies.
Civilian community service news and
announcements of benefit to personnel
assigned to the command or installation and
their family members may also be used.
Photographic images used will be in
compliance with §247.4(r).

E. Assignment of personnel. Military and
DoD civilian personnel may not be assigned
to duty at the premises of the contract printer
to perform any job functions that are part of
the business activities or contractual
responsibilities of the contract printer.
Members of the public affairs staff who
produce editorial content may work on the
premises as liaison and monitor to specify
and coordinate layout and other production
details provided for in the command contract
with the contract printer. A member of the
public affairs staff shall review proof copy to
prevent mistakes.

F. Funding. The expense of publishing and
distributing Funded newspapers is charged
to appropriated funds of the publishing
command.

G. Printing. Printing of a funded newspaper
shall be handled in accordance with 32 CFR
part 397 in conjunction with public affairs as
the office of primary interest.

H. Distribution. Funded newspapers may
be distributed through official channels.

Appropriated funds and manpower may be
used for distribution of Funded newspapers,
as required.

I. Advertising. Funded newspapers shall
not carry commercial advertising. As a
service, the Funded newspaper may carry
nonpaid listings of personally owned items
and services for sale by members of the
command. Noncommercial news stories and
announcements concerning nonappropriated
fund activities and commissaries may be
published in funded newspapers.

J. Employment and gratuities. DoD
personnel shall not accept employment by or
gratuities from GPO-contracted printers
under contract to print funded newspapers.
To avoid a conflict of interest, employment
of spouses and minor children of DoD
personnel by a contract printer shall be in
accordance with the 32 CFR part 84.

Appendix B to part 247—CE
Publications

A. Purpose. CE publications consist of DoD
newspapers, guides, and installation maps.
They support command internal
communications. The commander or public
affairs office provides oversight and final
approval authority for the news and editorial
content of the publication. CE publishers sell
advertising to cover costs and secure
earnings, print the publications, and may
make all or part of the distribution.
Periodically, CE publishers compete for
contracts to publish these publications.
Neither appropriated nor nonappropriated
funds shall be used to pay for any part of a
CE publisher’s costs incurred in publishing a
CE publication.

B. Name. The name of the publication may
include the name of the command or
installation, or the name of the command or
installation may appear separately in the
nameplate (flag). The emblem of the

command or installation may also be
included in the nameplate. When possible,
the DoD components and their subordinates
shall trademark the names of their
publications, as stated in § 247.6(d).

C. Masthead. The masthead shall include
the following in addition to that required in
§247.4(i) and (j). ““The editorial content of
this publication is the responsibility of the
(name of command or installation) Public
Affairs Office.” The names of the
commanding officer and PAO, the names and
editorial titles of the staff assigned the duty
of preparing the editorial content, and the
office address and telephone number of the
editorial staff shall be listed in the masthead
of DoD newspapers, but is not required in CE
guides and installation maps. The names of
the publisher and employees of the publisher
may be listed separately.

D. News and editorial materials. The
commander or the public affairs office shall
provide oversight and final approval
authority for news, information, photographs,
editorial, and other materials to be used in
a CE publication in the space allotted for that
purpose by written contract with the
commercial publisher. Authorized news and
information sources include the OATSD(PA),
AFIS, the Military Departments and their
subordinate levels of command, and other
Government Agencies. CE contractor
personnel may provide material for use in the
publication if approved by the commander or
PAO, as the commander’s representative.
Commercial news and opinion sources, such
as AP, UPI, New York Times, etc., are not
normally authorized for use in DOD
newspapers except as stated in § 247.4(q).
The paper may publish community service
news and announcements of the civilian
community for the benefit of command or
installation personnel and their families.
Imagery used will be in compliance with
§ 247 .4(r).

E. Assignment of personnel. Neither
military nor DOD civilian personnel shall be
assigned to duty at the premises of the CE
publisher. Neither military nor DOD civilian
personnel shall perform any job functions
that are part of the business activities or
contractual responsibilities of the CE
publisher either at the contractor’s facility or
the Government facility. The PAO and staff
who produce the non-advertising content of
the CE publication may perform certain
installation liaison functions on publisher
premises including monitoring and
coordinating layout and design and other
publishing details set forth in the contract to
ensure the effective presentation of
information. One or more members of the
public affairs staff shall review proof copy to
prevent mistakes. Newspaper text-editing-
system pagination and copy terminals owned
by the CE publisher may be placed in the
command or installation public affairs office
under contractual agreement for use by the
public affairs staff to coordinate layout and
ensure that the preparation of editorial
material is performed in such a way as to
enhance the efficiency and effectiveness of
the printing and publication functions
performed by the CE publisher. All costs of
these terminals shall be borne by the CE
newspaper publishers who shall retain title

to the equipment and full responsibility for
any damage to or loss of such equipment.
The relationship between the public affairs
staff and employees of the CE contractor is
that of Government employees working with
employees of a private contractor.
Supervision of CE employees; that is, the
responsibility to rate performance, set rate of
pay, grant vacation time, exercise discipline,
assign day-to-day administrative tasks, etc.,
remains with the CE publisher. Any
modification of the contract must be made by
the responsible contracting officer. Public
affairs staff members must be aware that
employees of the contractor are not
employees of the government and should be
treated accordingly.

F. Distribution of CE publications

1. A funded newspaper shall not be
distributed as an insert to a CE newspaper,
unless provided for in the CE contract, nor
shall a CE newspaper be distributed as an
insert to a funded newspaper.

2. Supplements clearly labeled as such,
and advertising inserts, may be inserted into
and distributed with a CE newspaper.

3. The commercial publisher of a CE
publication shall make as much of the
distribution to the intended readership as
possible. CE publications may be distributed
through official channels.

4. Except as authorized by the next higher
headquarters for special situations or
occasions (such as an installation open
house), CE newspapers shall not be
distributed outside the intended DOD
audience and retirees, which includes family
members. The CE publisher may provide
complete copies of each specific issue of a CE
publication to an advertiser whose
advertisement is carried therein.

5. The CE publisher of a CE newspaper will
provide the appropriate number of news
racks determined by the installation
commander for publication distribution. CE
publishers are responsible for maintenance of
these racks.

6. CE guides and installation maps may be
delivered in bulk quantities to the
appropriate installation offices to distribute
these publications through official channels
as necessary.

G. Responsibilities Regarding Advertising

1. Only the CE publisher shall use the
space agreed upon for advertising. While the
editorial content of the publication is
completely controlled by the installation, the
advertising section, including its content, is
the responsibility of the CE publisher. The
public affairs staff, however, retains the
responsibility to review advertisements
before they are printed.

2. Any decision by a CE publisher to accept
or reject an advertisement is final. The PAO
may discuss with a publisher their decision
not to run an advertisement, but cannot
substitute his judgment for that of the
publisher.

3. Before each issue of a CE publication is
printed, the public affairs staff shall review
advertisements to identify any that are
contrary to law or to DOD or Military Service
regulations, including this part, or that may
pose a danger or detriment to DOD personnel
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or their family members, or that interfere
with the command or installation missions.
It is in the command’s best interest to
carefully apply DOD and Service regulations
and request exclusion of only those
advertisements that are clearly in violation of
this part. If any such advertisements are
identified, the public affairs office shall
obtain a legal coordination of the proposed
exclusion. After coordination, the public
affairs office shall request, in writing if
necessary, that the commercial publisher
delete any such advertisements. If the
publisher prints the issue containing the
objectionable advertisement(s), the
commander may prohibit distribution in
accordance with DOD Directive 1325.61.

4. DoD Directives 1325.6 gives the
commander authority to prohibit distribution
on the installation of a CE publication
containing advertising he or she determines
likely to promote a situation leading to
potential riots or other disturbances, or when
the circulation of such advertising may
present a danger to loyalty, discipline or
morale of personnel. Each commander shall
determine whether particular advertisements
to be placed by the publisher in a CE
publication serving the command or
installation may interfere with successful
mission performance. Some considerations in
this decision are the local situation, the
content of the proposed advertisement, and
the past performance of the advertiser. Prior
to making a determination to prohibit
distribution of a CE newspaper, the
commander shall obtain a legal coordination.

5. CE publications may carry paid and
nonpaid advertising of the products and
services of nonappropriated fund activities
and commissaries, if allowed by DoD and
Military Service regulations. (See DoD
Instruction 1015.2.) 2

6. Bingo games and lotteries conducted by
a commercial organization whose primary
business is conducting lotteries may not be
advertised in CE publications. Non-lottery
activities (such as dining at a restaurant or
attending a musical performance) of a
commercial organization whose primary
business in conducting lotteries may be
advertised in CE publications. Exceptions are
allowed for authorized State lotteries,
lotteries conducted by a not-for-profit
organization or a governmental organization,
or conducted as a promotional activity by a
commercial organization and clearly
occasional and ancillary to the primary
business of that organization. An exception
also pertains to any gaming conducted by an
Indian tribe under 25 U.S.C. 2720. See
section D. of Appendix C to this part.

H. CE Guides and Maps

1. The name of the publication may
include the name and emblem of the
command or installation.

2. At the discretion of the commander, an
installation telephone directory may be
included as a section of a CE guide. The
telephone section shall be integral to the

1 Copies may be obtained, at cost, from the
National Technical Information Service, 5285 Port
Road, Springfield, VA 22161.

2 See footnote 1 to section 4. of this Appendix.

guide, not separable, and part of the guide
contract specifications. Separate CE
telephone directories are not authorized.
Required communication security
information shall be printed on the first page
of the telephone section and not on the cover
of the guide. The cover of the guide may
notify users that the publication contains the
telephone directory.

3. CE contracts for guides and maps shall
establish firm directory dates and shall
contain provisions to ensure distribution is
controlled by the command. Delivery dates
may vary for guides and maps to make them
more attractive to advertisers. The contract
provisions shall specify delivery dates.

I. Employment and gratuities. DoD
personnel involved with CE contracts shall
not accept employment by or gratuities from
a CE publisher. To avoid a conflict of
interest, employment of spouses and minor
children of DoD personnel by a contract
publisher shall be in accordance with 32 CFR
part 84.

J. Contracting for a CE Publication

1. General. The DoD Components and their
subordinate commands are authorized to
contract in writing the CE publications. The
underlying premise of the CE concept is that
the DoD Components and their subordinate
commands will save money by transferring
certain publishing and distribution functions
to a commercial publisher selected through a
competitive process. The CE publication is
printed and delivered to the command,
installation, or its readership in accordance
with the terms of a written contract. Oral
contracts are not acceptable. The right to sell
and circulate advertising to the complete
readership in the CE publication provides the
publisher revenue to cover costs and secure
earnings. The command or installation
guarantees first publication and distribution
of locally-produced editorial content in the
publication. The publication becomes the
property of the command, installation, or
intended reader upon delivery in accordance
with terms of the contract.

2. Contracting process. Whether a first time
initiative to establish CE publication or a
recompetition of an existing CE contract, the
process must start with advance planning as
to the nature of the command’s requirements,
the contracting strategy, and the market of
potential advertisers and competitors for the
job. The CE contract solicitation and the
contract itself must contain a statement of
work that describes in legally sufficient detail
the Government’s requirements and the
conditions and restrictions under which the
contractor will perform. The cognizant
contracting office of the CE contracting action
shall be the contracting office which
normally provides contracting support to the
command for service contracts and other
procurements of a general nature which are
above the simplified shall purchase
threshold. The contracting officer shall
combine the statement of work with
appropriate contractual terms and
conditions, using 48 CFR chapter | and Il as
guides, although CE contracts are not subject
to the FAR or DFARS, because they do not
involve the expenditure of appropriated
funds. The resulting solicitation and contract

shall completely identify the rights and
obligations of both parties. Proposals shall be
solicited from all known commercial
publishers who could potentially become the
CE contractor. Upon evaluation of the
competing proposals by the Source Selection
Advisory Committee (SSAC) and selection of
a winner by the selecting official, the CE
contract shall be awarded by the contracting
officer. The CE contract shall not require the
contractor to pay money to the command or
to provide goods, services, or other
consideration not directly related to the CE
publication. In the event that only one offer
is received, the SSAC may recommend to the
selecting official that no award be made or
that the contracting officer enter into
negotiations with the sole offeror to obtain
the best possible service and product of the
Government.

3. Statement of Work (SOW). The SOW
should be written to have the CE contractor
perform as many of the publishing and
distribution functions as practical to generate
maximum savings to the Department of
Defense. In so doing, care must be taken to
balance Government requirements with a
realistic view of the advertising revenue
potential so as to achieve a contract that is
commercially viable. The command’s
internal information needs shall be
paramount. Some of the key issues that shall
be addressed in the SOW follow:

a. A general description of the scope of the
proposed contract including the name and
nature of the publication involved; for
example, weekly newspaper, annual guide
and installation map. Normally, guides and
installation maps are included in the same
contract.

b. A description of editorial content to be
carried; e.g., news, features, supplements,
and factual information, along with
provisions addressing the possible inclusion
of contractor-furnished advertising
supplements for newspapers, provided any
such supplement shall have the prior
approval of the commander.

c. A description of the rules for the
inclusion of advertising in the publication.
This provision shall specify that the
commander’s representative shall have the
authority to specify newspaper advertising
layout when required to enhance
communications’ effectiveness of the
publication and shall require the contractor
to notify advertisers of the requirements in
§247.4(i) and (j). The Military Departments
will coordinate a standard set of ratios of
advertising-to-editorial copy for multiples of
pages for run of the publication advertising
in CE newspapers that will be included in all
DoD Component regulations supplementing
this part. The recommended annual average
is a ratio of 60/40. Inserts and advertising
supplements will not count in the total ad to
copy ratio; however, the commander may
prohibit the distribution of supplemental
advertising deemed excessive. Contract
provisions shall be formulated to prohibit the
amount of advertising a publisher sells from
forcing the contracting command or
installation public affairs staff to produce
editorial content exceeding that required for
the command internal communication
mission of the newspaper.
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d. A provision substantially as follows:
“The contractor agrees not to enter into any
exclusive advertising agreement with any
firm, broker, or individual for the purpose of
selling advertising associated with this
contract.”

e. A description of the CE contractor’s
responsibilities for distribution of the
newspaper. This provision should address
such matters as contractor furnishing of news
racks along with contractor responsibility for
maintenance of these racks.

f. A description of contractor-owned and/
or contractor-furnished equipment such as
text editing, copy terminals, and modems
determined to be required to coordinate
layout and ensure that the preparation of
editorial material is performed in such a way
as to enhance the efficiency and effectiveness
of the publication process.

g. A description of contractor-furnished
editorial support services determined to be
required. Such description must be in terms
of the end product required; e.g.,
photography service and/or writer services,
and not as a requirement to make available
certain contractor personnel. In day-to-day
performance and administration of the CE
contract, contractor personnel performing
such support services shall not be treated in
any way as though they are Government
employees.

h. A provision that the use, where
economically feasible, of recycled paper for
internal products will be a consideration for
awarding the contract, as stated in §247.6(e).

i. SOW’s and REP’s for CE newspapers
shall specify standard newsprint, recyclable,
subject to requirements of applicable laws
and regulations.

4. Contract provisions. The CE concept is
based on an exception to the Government
Printing and Binding Regulations 3 published
by the Congressional Joint Committee on
Printing. While CE contracts are not subject
to the FAR (48 CFR chapter I) or the DFARS
(48 CFR chapter I1), the FAR contains many
clauses that are useful in protecting the
interests of the Government. The following
clauses may be helpful in obtaining the best
possible CE publication:

a. Status of FAR clause. To clarify the
status of FAR clauses appearing in CE
contracts, the following clause shall be
included in all new CE contracts: “The (name
of DoD installation/unit/organization) is an
element of the United States Government.
This agreement is a United States
Government contract authorized under the
provisions of Department of Defense
Instruction 5120.4 as an exception to the
Government Printing and Binding
Regulations published by the Congressional
Joint Committee on Printing. Although this
contract is not subject to the Federal
Acquisition Regulation (FAR) or the Defense
FAR Supplement (DFARS), FAR clauses
useful in protecting the interests of the
Government and implementing those
provisions required by law are included in
this contract.”

3 Copies may be obtained, at cost, from the
Superintendent of Documents, U.S. Government
Printing Office, Washington, DC 20402

b. Option clause. Insert a clause
substantially the same as the following to
extend the term of the CE publisher contract:

(1) “The Government may extend the term
of this contract by written notice to the
contractor within [insert in the clause the
period of time in which the contracting
officer has to exercise the option]; provided
that the Government shall give the contractor
a preliminary written notice of its intent to
exercise the option at least 60 days before the
contract expires. The preliminary notice does
not commit the government to exercise the
option.” In the case of base closure or
realignment the publisher has the right to
request a renegotiation of the contract.

(2) “If the Government exercises the
option, the extended contract shall be
considered to include this option provision.”

(3) “The total duration of this contract,
including the exercise of any options under
this clause, shall not exceed 6 years.”

c. Default clause. Insert the following
clause in solicitations and contracts:

(1) “The Government may, by written
notice of default to the contractor, terminate
this contract in whole or in part if the
contractor fails to:

(a) Deliver the CE publications in the
quantities required or to perform the services
within the time specified in this contract or
any extension;

(b) Make progress, so as to endanger
performance of this contract;

(c) Perform any of the other provisions of
this contract.”

(2) “If the Government terminates this
contract in whole or in part, it may acquire,
under the terms and in the manner the
contracting officer considers appropriate,
supplies or services similar to those
terminated. However, the contractor shall
continue the work not terminated.”

(2) “The rights and remedies of the
Government in this clause are in addition to
any other rights and remedies provided by
law or under this contract.”

d. Termination for convenience of the
Government. Insert the following clause in
solicitations and contracts:

“The contracting officer, by written notice,
may terminate this contract, in whole or in
part if the services contracted for are no
longer required by the Government, or when
it is in the Government’s interest, such as
with installation closures. Any such
termination shall be at no cost to the
Government.” The Government will use its
best efforts to mitigate financial hardship on
the publisher.

5. Term of contract. CE contracts may be
entered into for an initial period of up to 2
years, and may contain options to extend the
contract for one or more additional periods
of 1 or 2 years duration. The total period of
the contract, including options, shall not
exceed 6 years, after which the contract must
be recompeted.

6. Exercise of options. Under normal
circumstances, when the contractor is
performing satisfactorily, options for
additional periods of performance should be
exercised. However, the exercise of the
option is the exclusive right of the
Government, and decisions not to exercise
the option, or to test the market before option

exercise, are within the contracting officer’s
discretion working in concert with the PAO
and other command officials.

7. Modification of the contract. Any
changes to the SOW or other terms and
conditions of the contract shall be made by
written contract modification signed by both
parties.

8. SSAC. The commander shall appoint an
SSAC. The committee shall participate in the
development of the Source Selection Plan
(SSP) before the solicitation of proposals,
evaluate proposals, and recommend a source
to the selecting official. Since cost is not a
factor in the evaluation, award will be based
on technical proposals, the offeror’s
experience and/or qualifications, and past
performance.

a. The SSAC shall consist of a minimum
of five voting members: a chairperson, who
shall be a senior member of the command,;
senior representatives from public affairs and
printing; and a minimum of two other
functional specialists with skills relevant to
the selection process. Each SSAC shall have
non-voting legal and contracting advisors to
assist in the selection process.

b. In arriving at is recommendations, the
SSAC shall follow the SSP and avail itself of
all relevant information, including the
proposals submitted, independently derived
data regarding offerors’ performance records,
the results of on-site surveys of offerors’
facilities, where feasible, and in appropriate
cases, personal presentations by offerors.

¢. The work of the SSAC must be
coordinated with the contracting officer to
ensure that the process is objective and fair.
All communications between the offerors and
the Government shall be through the
contracting officer. No member of the SSAC
or the selecting official shall communicate
directly with any offeror regarding the source
selection.

d. In cases where a losing competitor
requests a debriefing from the contracting
officer, members of the SSAC may be called
upon to participate so as to give the losing
competitor the most thorough explanation
practical as to why its proposal was not
successful. No information regarding
competitors’ proposals shall be discussed
with the unsuccessful offerors during
debriefings, discussions, or negotiations.

9. SSP. A SSP (see sample SSP at
attachment 1 to this Appendix) must be
developed early in the planning process to
serve as a guide for the personnel involved
and ensure a fair and objective process and
a successful outcome. The contracting officer
is primarily responsible for development of
the SSP, in coordination with the PAO and
other members of the SSAC. Ideally, the SSP
should be completed and approved prior to
issuance of the solicitation; it must be
completed and approved before the receipt of
proposals.

10. Evaluation criteria and proposal
requirements. The solicitation must specify,
in relative order of importance, the factors
the Government will consider in selecting the
most advantageous proposal. In addition, the
solicitation must specify the types of
information the proposal must contain to be
properly evaluated. These two aspects of the
solicitation must closely parallel one another.
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The contracting officer is primarily
responsible for development of these two
solicitation provisions, in coordination with
the PAO, legal counsel, and members of the
SSAC.

a. Evaluation criteria for award. Drawing
upon the SSP, this feature of the solicitation
must advise offerors what factors the
Government will consider in evaluating
proposals and the relative importance of each
factor. The attached SSP (attachment 1 to this
enclosure) provides an example of criteria
that might be used. Note that under the
“Services and/or Items Offered” factor,
paragraph E.2.b. of attachment 1 to this
appendix, it is necessary to list and indicate
the relative importance of services and/or
items above the minimum requirements of
the SOW that the command would consider
desirable and that, if offered, will enhance
the offeror’s evaluation standing. The offer of
services and/or items not listed in the
evaluation criteria shall not be considered in
the evaluation of proposals, but may be
accepted in the contract award if deemed
valuable to the Government, PROVIDED the
service and/or item involved is directly
related to producing the publication and not
in violation of any other statue or regulation.
Examples of items that cannot be considered
during the evaluation process are; press Kits,
laminated maps, economic development
reports, or other separate publications not an
integral part of the CE newspaper, guide, or
installation map.

b. Proposal requirements. This provision of
the solicitation must describe the specific
and general types of information necessary to
be submitted as part of the proposal to be
evaluated. Offerors shall be notified that
unnecessarily elaborate proposals are not
desired.

Attachment 1 to Appendix B to part 247-SSP

A. Introduction

1. The objectives of this plan are:

a. To ensure an impartial, equitable, and
thorough evaluation of all offerors’ proposals
in accordance with the evaluation criteria
presented in the request for proposals (RFP).

b. To ensure that the contracting officer is
provided technical evaluation findings of the
SSAC in such a manner that selection of the
offer most advantageous to the Government
is ensured.

c. To document clearly and thoroughly all
aspects of the evaluation and decision
process to provide effective debriefings to
unsuccessful offerors, to respond to legal
challenges to the selection, and to ensure
adherence to evaluation criteria.

2. This plan will be used to select a CE
contractor for publication of the

newspaper (CE guide or installation map)

and will:

a. Give each SSAC member a clear
understanding of his or her responsibilities
as well as a complete overview of the
evaluation process.

b. Establish a well-balanced evaluation
structure, equitable and uniform scoring
procedures, and a thorough and accurate
appraisal of all considerations pertinent to
the negotiated contracting process.

c. Provide the selecting official with
meaningful findings that are clearly

presented and founded on the collective,
independent judgment of technical and
managerial experts.

d. Ensure identification and selection of a
contractor whose final proposal offers
optimum satisfaction of the Government’s
technical and managerial requirements as
expressed in the RFP.

e. Serve as part of the official record for the
evaluation process.

B. Organization and Staffing

1. The SSAC will consist of the
Chairperson and a minimum of four other
voting committee members plus the non-
voting advisors to the SSAC.

2. The SSAC committee members are:

Name Position

Chairperson.
Member.

Member.

Member.

Member.

Legal Advisor.t
Contract Advisor.1

1 Non-voting members.

C. Responsibilities

1. Selecting Official:

a. Approves the SSP.

b. Reviews the evaluation and findings of
the SSAC.

c. Considers the SSAC’s recommendation
of award.

d. Selects the successful offeror.

2. Chairperson of the Source Selection
Advisory Committee (C/SSAC):

a. Reviews the SSP.

b. Approves membership of the SSAC.

c¢. Analyzes the evaluation and findings of
the SSAC and applies weights to the
evaluation results.

d. Approves the SSAC report for
submission to the selecting official.

3. Contracting Officer:

a. Is responsible for the proper and
efficient conduct of the entire source
selection process encompassing solicitation,
evaluation, selection, and contract award.

b. Provides SSAC and the selecting official
with guidance and instructions to conduct
the evaluation and selection process.

c. Receives proposals submitted and makes
them available to the SSAC, taking necessary
precautions to ensure against premature or
unauthorized disclosure of source selection
information.

4. SSAC members shall:

a. Familiarize themselves with the RFP and
SSP.

b. Provide a fair and impartial review and
evaluation of each proposal against the
solicitation requirements and evaluation
criteria.

c. Provide written documentation
substantiating their evaluations to include
strengths, weaknesses, and any deficiencies
of each proposal.

5. Legal advisor:

a. Reviews RFP and SSP for form and
legality.

b. Advises the SSAC members of their
duties and responsibilities, regarding

procurement integrity issues and
confidentiality requirements.

c. Participate in SSAC meetings and
provide legal advice as required.

d. Provides legal review of all documents
supporting the selection decision to ensure
legal sufficiency and consistency with the
evaluation criteria in the RFP and SSP.

e. Advises the selecting official on the
legality of the selection decision.

D. Administrative Instructions

1. Evaluation overview. The advisory
committee will operate with maximum
flexibility. Collective discussion by
evaluators at committee meetings of their
evaluation findings is permitted in the
interchange of viewpoints regarding
strengths, weaknesses, and deficiencies noted
in the proposals relating to evaluation items.
Evaluators will not suggest or disclose
numerical scores or other information
regarding the relative standing of offerors
outside of committee meetings.

2. Evaluation procedure. The evaluation of
offers is based on good judgment and a
thorough knowledge of the guidelines and
criteria applicable to each evaluation factor.

a. Numerical scoring is merely reflective of
the composite findings of the SSAC. The
evaluation scoring system is used as a tool to
assist the Chairperson of the SSAC in
determining the proposal most advantageous
to the Government.

b. The most important documents
supporting the contract award will be the
findings, conclusions, and reports of the
SSAC.

3. Safeguarding data. The sensitivity of the
proceedings and documentation require
stringent and special safeguards throughout
the evaluation process:

a. Inadvertent release of information could
be a source of considerable misunderstanding
and embarrassment to the Government. It is
imperative, therefore, for all members of the
SSAC to avoid any unauthorized disclosures
of information pertaining to this evaluation.
Evaluation participants will observe the
following rules:

(1) All offeror and evaluation materials will
be secured when not in use (i.e., during
breaks, lunch, and at the end of the day).

(2) All attempted communications by
offeror’s representatives shall be directed to
the contracting officer. No communications
between members of the SSAC or the
selecting official and offerors regarding the
contract award or evaluation is permitted
except when called upon under the
provisions of paragraph J.8.d, of Appendix B
to this part.

(3) Neither SSAC members or the selecting
official shall disclose anything pertaining to
the source selection process to any offeror
except as authorized by the contracting
officer.

(4) Neither SSAC members or the selecting
official shall discuss the substantive issues of
the evaluation with any unauthorized
individual, even after award of the contract.

E. Technical evaluation procedures

1. Evaluation process. Proposals will be
evaluated based on the following criteria as
indicated in section M of the solicitation: The
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evaluation worksheet (attachment 2 to this
appendix) shall be used to score the technical
factors. Using the technical evaluation
worksheet, each member of the SSAC will
independently review each proposal and
assign an appropriate number of points to
each factor being considered. Point scores for
each factor will range from ““0” to ““5” based
on the committee member’s evaluation of the
proposal. Upon completion of individual
evaluations, the group will meet in
committee with the Chairperson and arrive at
a single numeric score for each factor in the
proposal.

2. Criteria. An example of applicable
evaluation criteria and their relative order of
importance are listed below in paragraphs
E.2.a. through d of this appendix. Criteria
and weights are provided as an example
only. The SSAC must determine its own
weighting factors tailored to meet the needs
of the particular CE publication and describe
the relative weights assigned in the RFP; e.g.,
“Evaluation factors are listed in descending
order of importance; criteria #1 is twice as
important as criteria #2,” etc.

a. Technical and production capability.
Scores will range from “0”” (unacceptable), to
“5” (exhibits state-of-the-art, award winning,
or clearly superior technical ability to
produce the required newspaper, guide, or
installation map). Factors to be considered
for newspaper contracts include: level of
automation; compatibility of automation with
existing PAO automation (unless other
automation is provided); printing capability;
production equipment; physical plant
(capabilities); and driving distance to the
plant. Similar factors may be considered for
guides and installation maps.

b. Services and/or items offered. Scores
will range from “0” (unacceptable), to “*5”
(the offer of equipment, such as automation
equipment; or services, such as editorial or
photographic services as set forth in the
contract solicitation that will greatly enhance
the newspaper and/or its production).
Factors to be considered for newspapers
include: offer of automation equipment and
the quality and amount of equipment offered;
the quality and amount of services offered;
the usefulness of the services and/or items to
the public affairs office in enhancing the
newspaper; the impact of the services and/or
items on other parts of the contract. Similar
factors may be considered for guides and
installation maps. The offer of equipment or
services not specifically related to producing
the publication will not result in the
assignment of a higher score.

c. Past performance record. Scores will
range from ““0” (no experience in newspaper,
guide, or installation map publishing and/or
unsatisfactory, previous performance), to “‘5”
(long-term, highly successful experience
publishing similar newspapers, guides, or
installation maps). Factors to be considered
include: demonstrated ability to
unsuccessfully produce a CE or similar
publication; demonstrated printing ability
(types of printing, history of newspaper,
guide, or installation map printing);
demonstrated success in contract
performance in a timely and responsive
manner; demonstrated capability to sell
advertising and successfully recoup
publication costs.

d. Management approach. Scores will
range from ““0”’ (approach unacceptable), to
“5” (proposal demonstrates a sound and
innovative approach to interfacing with the
PAO and managing the CE publication
operation). Factors to be considered include:
The offeror’s proposed approach to:

(1) Interfacing with the PAO staff.

(2) Controlling the quality and timeliness
of the finished product.

(3) Sale of ads of the type that enhance the
publication’s image in the community and
with the readership at large.

(4) Ensuring that contractor’s personnel are
properly supervised and managed.

3. Weighting factors. Points will be
assigned to the final score of each factor in
a proposal as determined by multiplying the
score assigned (e.g., “‘0,” “1,” 2, “3,” “4,”
or ““5”) by the relative weight of the
individual criterion as indicated:

Rel-
ative Maxi-
Factor weight mum
(per- points
cent)
Criterion 1 ...cccovvvveeeiiiiines 40 200
Criterion 2 ....ccoeeveeeieiiines 30 150
Criterion 3 ....ccoeeeeeeieiies 20 100
Criterion 4 ....ccoevveeeiiiiiines 10 50
500
(Example Only):
Criterion 1 Score 5
(5%40) Total Points .... 200
Criterion 1 Score 4
(4x30) Total Points .... 120
Criterion 1 Score 3
(3x20) Total Paints .... 60
Criterion 1 Score 2
(2x10) Total Points .... 20
400

4. Report of findings and
recommendations. After the SSAC has
completed final evaluation of proposals and
all weighting has been completed, the
committee will prepare a written report of its
findings and recommendations, setting forth
the consensus of the committee and its
composites scores (Sample at attachment 3 to
this Appendix). The Chairperson will sign
the report to confirm its accuracy and his
agreement with the recommendation. All
copies of proposals and evaluation
worksheets will be returned to the
contracting officer.

Attachment 2 to Appendix B to Part 247—
Sample Evaluation Worksheet

Contractor

Evaluator

Date

Evaluation Criteria and Scores (Range 0-5
Points for Each)

1. Technical and production capability:

2. Services and items offered:

3. Past performance record:

4. Management approach:

1 Narrative Discussion:
Strengths
Weaknesses
Deficiencies

Attachment 3 to Appendix B to Part 247—
Sample Memorandum for Selecting Official

Subject: Evaluation of Proposals RFP No.

1. All proposals received in response to
subject RFP have been evaluated by the
Source Selection Advisory Committee
(SSAC). The results and comments are listed
below.

a. Offeror’s proposals were rated as
follows:

Offeror Name
Numerical Score

b. Summary Narrative Comments.
(This section of the report shall be a
summary of the individual strengths and
weaknesses in each proposal, along with any
deficiencies that are susceptible to being
cured through written or oral discussions
with the offeror, as noted by the SSC
evaluators. This summary should be
supported by detailed narratives contained
on the individual evaluator’s worksheets.)

2. Recommendation.

Chairperson, SSAC

Appendix C to Part 247—Mailing of
DoD Newspapers, CE Guides, and
Installation Maps; Sales and
Distribution of Non-DoD Publications

A. Policy. It is DoD policy that mailing
costs shall be kept at a minimum consistent
with timeliness and applicable postal
regulations. (See DoD Instruction 4525.7 1
and DoD 4525.8—M 2 Responsible officials
shall consult with appropriate postal
authorities to obtain resolution of specific
problems.

B. Definition. DoD appropriated fund
postage includes all means of paying postage
using funds appropriated for the Department
of Defense. These means include meter
imprints and stamps, permits imprints,
postage stamps, and other means authorized
by the U.S. Postal Service.

C. Use of appropriated fund postage.

1. DoD appropriated fund postage shall be
used only for:

a. Mailing copies to satisfy mandatory
distribution requirements.

b. Mailing copies to other public affairs
offices for administrative purposes.

c. Mailing copies to headquarters in the
chain of command.

d. Bulk mailings of DoD newspapers to
subordinate units for distribution to members
of the units.

(1 Discussions of strengths, weaknesses, and
deficiencies should reference the specific
evaluation factor involved to ensure that proposals
are evaluated only against the criterion set forth in
the RFP, to facilitate debriefings, and to provide an
effective defense to any challenges regarding the
legality of the selection process.)

1Copies may be obtained, at cost, from the
National Technical Information Service, 5285 Port
Royal Road, Springfield, VA 22161.

2 See footnote 1 to section A. of this Appendix.
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e. Mailing information copies to other U.S.
Government Agencies, Members of Congress,
libraries, hospitals, schools, and depositories.

f. Mailing of an individual copy of a DoD
newspaper or CE publication in response to
an unsolicited request from a private person,
firm, or organization, if such response is in
the best interest of the DoD Component or its
subordinate levels of command.

g. Mailing copies of DoD newspapers,
guides, or installation maps to incoming DoD
personnel and their families to orient them
to their new command, installation, and
community.

2. DoD appropriated fund postage shall not
be used for mailing:

a. To the general readership of DoD
newspaper, guides, and installation maps,
unless specifically excepted in this part.

b. By a CE publisher.

c. CE publications other than newspapers
in bulk. (See paragraph C.1.d. of this section).

3. Generally, DoD newspapers and CE
publications shall be mailed as second class
Requester Publication Rate, third-class bulk,
or third- or fourth-class mail.

D. Legal prohibitions. Compliance with 18
U.S.C., 1302 and 1307 is mandatory. 18 USC
Section 1302 prohibits the mailing of
publications containing advertisements of
any type of lottery or scheme that is based
on lot or chance. 18 USC 1307 authorizes
exceptions pertaining to authorized State
lotteries, lotteries conducted by a not-for-
profit organization or a governmental
organization, or conducted as a promotional
activity by a commercial organization and
clearly occasional and ancillary to the
primary business of that organization. An
exception also pertains to any gaming
conducted by an Indian tribe under 25 U.S.C.
2720. Lottery is defined as containing the
following three elements:

1. Prize (whatever items of value are
offered in the particular game).

2. Chance (random selection of numbers to
produce a winning combination).

3. Consideration (requirement to pay a fee
to play).

E. Review of mailing and distribution
effectiveness

1. Mailing and distribution lists shall be
reviewed annually to determine distribution
effectiveness and continuing need of each
recipient to receive the publication.

2. Distribution techniques, target
audiences, readers-per-copy ratios, and use of
the U.S. Postal Service to ensure the most
economical use of mail services consistent
with timeliness shall be revalidated annually.

F. Non-DoD publications. A commander
shall afford reputable distributors of other
publications the opportunity to sell or give
away publications at the activity he or she
commands in accordance with DoD Directive
1325.6. Such publications shall not be
distributed through official channels. These
publications may be made available through
subscription paid for by the recipient or
placed in specific general use areas
designated by the commander, such as the
foyers of open messes or exchanges. They
will be placed only in stands or racks
provided by the responsible publisher. The
responsible publisher will maintain the stand
or rack to present a neat and orderly

appearance. Subscriptions paid for by a
recipient may be home-delivered by the
commercial distributor in installation
residential areas.

Appendix D to Part 247—AFIS Print
Media Directorate

A. General. The Print Media Directorate
(AFIS-PM), an element of AFIS, develops,
publishes, procures, and distributes a variety
of print media products that support DoD-
wide programs and policies for targeted
audiences throughout the DoD community.
Products include the following:

1. Press and Art Pack, a weekly package of
camera-ready articles, photographs, and art
distributed principally to DoD newspaper
editors containing articles addressing several
of the DoD internal information plan subject
areas.

2. DEFENSE magazine, a bimonthly
periodical featuring articles authored by
senior military and civilian officials on DoD
programs and policies. An annual almanac
edition highlights DoD’s organization.

3. Defense Billboard, a monthly poster
featuring topics of particular interest to
junior Military Service members, but
applicable to general DoD audiences.

4. Pamphlets, booklets, and other posters
covering a variety of joint interest
information topics.

5. AFIS-PM also posts the Press and Art
Pack and selected feature stories on Army,
Navy, Air Force, Coast Guard, and
OATSD(PA) computer bulletin boards. PAOs
and editors may download text and art in a
form readily usable for word processing or
desktop publishing.

B. Use of materials published by print
media directorate. With the exception of
copyrighted matter, all materials published
by AFIS-PM may be reproduced or adapted
for use by DoD newspaper editors as
appropriate. When AFIS-PM material is
edited or revised, accuracy and conformance
to DoD policy and accepted standards of
good taste will be maintained. Due to the
policy-oriented nature of DEFENSE magazine
contents, particular care shall be taken to
preserve the original context, tone, and
meaning of any material adapted, revised, or
edited from this publication.

C. Eligible activities. The following
activities are eligible to receive the above
listed AFIS-PM products:

1. All authorized DoD newspapers.

2. Headquarters of the DoD Components
and their subordinate commands.

3. Proponent offices of DoD periodicals
published by the DoD Components.

4. AFRTS networks and outlets.

5. Isolated commands and detachments at
which DoD newspapers are not readily
available.

D. Procedures.

1. The Press and Art Pack is mailed
directly to requesting eligible organizations.
Requests should be forwarded directly to:
American Forces Information Service,
Director of Print Media, 601 North Fairfax
Street, Room 230, Alexandria, VA 22314—
2007.

2. Requests shall include name and address
of newspaper or activity, frequency of
publication, whether the requesting

newspaper is funded or CE, and a sample
copy of the publication.

3. Notification of changes of address,
newspaper title, or other status shall be
forwarded immediately to the address in
paragraph D.1. of this Appendix.

4. All other AFIS-PM materials should be
requisitioned through the Military Service’s
or organization’s publications distribution
system.

Appendix E to Part 247—DoD
Command Newspaper Review System

A. Purpose. The purpose of the DoD
command newspaper review system is to
assist commanders in establishing and
maintaining cost-effective internal
communications essential to mission
accomplishment. The system also enables
internal information managers to assess the
cost and effective use of resources devoted to
command newspapers and to provide
requested reports.

B. Policy. DoD newspapers shall be
reviewed and reported biennially. The
review process is not intended to replace
day-to-day quality assurance procedures or
established critique programs.

C. Approving authorities.

1. The ASD(PA) shall be the approving
authority for newspapers published by the
DoD Components and designated Unified
Combatant Commands, less the Military
Departments.

2. Within the Military Departments, the
Secretary or a designated representative shall
be the approving authority. This authority
shall be delegated no lower than the major
command or equivalent level.

D. Review criteria.

1. Each newspaper shall be evaluated on
the basis of mission essentiality,
communication effectiveness, cost-
effectiveness, and compliance with
applicable regulations.

2. In implementing the requirement that
only one newspaper is authorized at each
installation, any competing needs of an
installation and its tenant commands shall be
considered in accordance with §247.6(b)(5)
(i) and (ii).

E. OSD command and newspaper review
board.

The OSD Command Newspaper Review
Board shall be chaired by the Director, AFIS.
Members shall be senior personnel
representing functional areas of the
command communication process (public
affairs, editorial, design and layout,
production, etc.). Members shall be drawn
from OSD and Defense Agencies, nominated
by office and agency heads at the invitation
of the chair. A technical advisory panel of
relevant specialities (printing, postal,
distribution, contracting, legal, etc.) may be
established at the discretion of the chair. The
primary purpose of this board is to review
requests for the publication of new
newspapers, but at the direction of the
chairperson, could expand their purpose to
review other areas of the program.

1. Recommendations may include the
establishment, disestablishment, or
continuance of a newspaper; changes in
volume, frequency, format, or paper stock;
and cost reduction measures.
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2. Recommendations shall have the
concurrence of two-thirds of the voting board
members.

F. Military department command
newspaper review. Military Departments
shall establish appropriate procedures to
accomplish command newspaper review and
reporting requirements.

G. Appeals. Appeals shall be made within
30 calendar days of the approving authority’s
decision if publishing activities have new
information to present. Representatives of a
publishing activity may make presentations
to a board and respond to questions during
open sessions of the board.

H. Reporting requirements

1. The DOD Components (less the Military
Departments) shall forward, by January 31 of
each even numbered year, the information
indicated at attachment 1 to this Appendix
for each newspaper published, and six recent
copies of the newspaper to: Director,
American Forces Information Service, Attn:
Print Media Plans and Policy, 601 North
Fairfax Street, Alexandria, VA 22314-2007.

Requests for approval of new newspapers
may be submitted at any time, using the
format at attachment 1 to this Appendix.

2. No later than April 15 of each even-
numbered year, the Secretary (or designee) of
each Military Department shall forward to
the OATSD(PA) (ATTN: Director, AFIS) a
report of the Military Department’s review of
newspapers. A cover memorandum shall
include summary data on total number of
newspapers, humber eliminated, and total
cost for the year being reported, along with
a listing of the information indicated at
attachment 1 of this appendix.

3. One information copy of each issue of
all DOD newspapers shall be forwarded on
publication date to the address in paragraph
H.1. of this Appendix.

4. Information copies of CE newspaper
contracts shall be forwarded to the address in
paragraph H.1. of this section, upon request.

5. Administrative Instructions shall be
issued by the Director, AFIS, for the annual
review and reporting of newspapers.

Attachment 1 to Appendix E to Part 247—
Request for Continuation and/or
Establishment of DOD Newspapers

As required by section H. of this appendix,
the following information shall be provided
biennially regarding newspaper published by
the DOD Components (less Military
Departments), and when requesting approval
for a new newspaper:

A. Name of newspaper.

B. Publishing command and mailing
address.

C. Printing arrangement:

1. Government equipment.

2. Government contract with commercial
printer.

3. CE contract with commercial publisher
(give name, mailing address, and phone
number of commercial publisher).

D. Automation capabilities (desktop
publishing, computer bulletin board, etc.)

E. Frequency and number of issues per
year.

F. Number of copies printed and estimated
readership.

G. Paper size (metro, tabloid, or magazine/
newsletter) and average number of pages per
issue.

H. Size of newspaper staff, listed as full
time, part time, and contractor-provided.

I. Annual costs of:

1. Editorial and administrative.
2. Supply and equipment.

3. Printing (funded only).

4., Distribution and mailing.

5. Staff transportation.

J. Attach six recent copies of the
newspaper.

K. For requests for approval of new
newspapers: Provide a comprehensive
statement of the necessity for the newspaper
including, if a tenant command, why host
installation newspaper does not serve the
needs of the requestor’s audience. Attach six
recent copies of newspapers published by the
host and any other tenants.

Attachment 2 to Appendix E to Part 247—
Military Department Newspaper Data

As required by section H.2. of this
appendix, the following information shall be
provided biennially regarding each
newspaper published by the Military
Departments:

A. Name of newspaper.

B. Publishing command and mailing
address.

C. Printing arrangement:
1. Government equipment.

2. Government contract with commercial
printer.

3. CE contract (give name, mailing address,
and phone number of commercial publisher).

D. Automation capabilities (desktop
publishing, computer bulletin board, etc.)

E. Frequency and number of issues per
year.

F. Number of copies per issue and
estimated readership.

G. Paper size (metro, tabloid, or magazine/
newsletter) and average number of pages per
issues.

H. Size of newspaper staff, listed as full
time, part time, and contractor-provided.

I. Annual costs:

1. Editorial and administrative.

2. Supply and equipment.

3. Printing (funded newspaper only).
4., Distribution and mailing.

5. Staff transportation.

Appendix F to Part 247—Deputy
Secretary of Defense Policy
Memorandum

The Deputy Secretary of Defense

Memorandum for Secretaries of the Military
Departments: Chairman of the Joint
Chiefs of Staff, Under Secretaries of
Defense, Director, Defense Research and
Engineering, Assistant Secretaries of
Defense, General Counsel of the
Department of Defense, Inspector
General of the Department of Defense,
Director, Operational Test and
Evaluation, Assistants to the Secretary of
Defense, Director, Administration and
Management, Directors of the Defense
Agencies, Directors of DoD Field
Activities

Subject: Alteration of Official Photographic
and Video Imagery

Photographic and video imagery has
become an essential tool of decision makers
at every level of command and in every
theater of military operations. Mission
success and ultimately the lives of our men
and women in uniform depend on this
imagery being complete, timely, and, above
all, highly accurate. Anything that weakens
or casts doubt on the credibility of this
imagery within or outside the Department of
Defense will not be tolerated.

The emergence of digital technology has
significantly increased the capability of
altering photographic and video imagery.
This capability represents a potential threat
to the credibility of Defense imagery. Since
current Federal Regulations and DoD
Directives do not specifically address the
deliberate alteration of official photographic
records, | believe guidance is required. | am
providing this guidance by establishing the
following as Department of Defense policy on
the alteration of official photographic and
video imagery:

a. The alteration of official Defense imagery
by persons acting for or on behalf of the
Department of Defense is prohibited except
as outlined below:

(1) Photographic techniques common to
traditional darkrooms and digital imaging
stations such as dodging, burning, color
balancing, spotting, and contrast adjustment
that are used to achieve the accurate
recording of an event or object are not
considered alterations.

(2) Photographic and video image
enhancement, exploitation, and simulation
techniques used in support of unique
cartography, geodesy, intelligence, medical,
RDT&E, scientific, and training requirements
are authorized if they do not misrepresent the
subject of the original image.

(3) The obvious masking of portions of a
photographic image in support of specific
security or criminal investigation
requirements is authorized.

(4) The use of cropping, editing, or
enlargement to selectively isolate, link, or
display a portion of a photographic or video
image is not considered alteration. However,
cropping, editing or image enlargement
which has the effect of misrepresenting the
facts or circumstances of the event or object
as originally recorded constitutes a
prohibited alteration.
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(5) The digital conversion and compression
of photographic and video imagery are
authorized.

(6) Photographic and video post-
production enhancement, including
animation, digital simulation, graphics, and
special effects, used for dramatic or narrative
effect in education, recruiting, safety and
training illustrations, publications, or
productions is authorized under either of the
following conditions:

(a) the enhancement does not misrepresent
the subject of the original image, or;

(b) it is clearly and readily apparent from
the context or from the content of the image
or accompanying text that the enhanced
image is not intended to be an accurate
representation of any actual event.

b. Official Defense imagery includes all
photographic and video images, regardless of
the medium in which they are acquired,
stored, or displayed, that are recorded or
produced by persons acting for or on behalf
of Department of Defense activities,
functions, or missions.

My intent with the above policy is to
ensure the absolute credibility of official DoD
photographic and video imagery within and
outside the Department of Defense.

This memorandum is effective
immediately. A DoD Directive incorporating
the substance of this memorandum shall be
issued within 90 days.

John Deutsch

Dated: March 30, 1995.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 95-8239 Filed 4-7-95; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
[CGD09-95-008]

Drawbridge Operation Regulations;
Chicago River, IL

AGENCY: Coast Guard, DOT.
ACTION: Notice of intent to form a
negotiated rulemaking committee;
request for public comment and
membership.

SUMMARY: The Coast Guard intends to
form a negotiated rulemaking committee
to develop regulations governing the
operation of drawbridges over the
Chicago River in Chicago, Illinois for the
passage of recreational vessels. The
Coast Guard will establish the
committee under the provisions of the
Negotiated Rulemaking Act of 1990 and
the Federal Advisory Committee Act.
DATES: Comments and nominations for
membership must be received on or
before May 8, 1995.

ADDRESSES: Comments and nominations
for membership should be sent to Mr.
Robert Bloom, Chief, Bridge Branch,
Ninth Coast Guard District, 1240 East
Ninth Street, Cleveland, Ohio, or may be
delivered to room 2083D at the same
address between 8 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. The telephone number is (216)
522-3993. Comments will become part
of the docket and will be available for
inspection or copying at room 2083D, at
the same address between 8 a.m. and 3
p.m., Monday through Friday, except
Federal holidays.

SUPPLEMENTARY INFORMATION:

Drafting Information

The principal person involved in
drafting this document are Mr. Robert
Bloom, Chief, Bridge Branch, and
Commander James M. Collin, District
Legal Officer, Ninth Coast Guard
District, Cleveland, Ohio.

Background

On April 18, 1994 (59 FR 18298), the
Coast Guard issued an amendment to its
regulation for drawbridge operations on
the Chicago River (33 CFR 117.391). The
amendment replaced on-demand
drawbridge openings for recreational
vessels, except during rush hour
periods, with significant restrictions on
openings, flotilla specifications and
advance notice requirements. Prior
temporary deviations to the regulations,
permitted under 33 CFR 117.43, also
had restricted drawbridge openings.

On September 26, 1994, the Coast
Guard’s action was rescinded by the
United States District Court for the
District of Columbia in the Court’s order
in the case of Crowley’s Yacht Yard, Inc.
Plaintiff v. Federico Pena, Secretary,
United States Department of
Transportation, Defendant (C.A. No.
94-1152 SSH), which also reinstated the
previous regulation.

In response to the Court’s action and
to obtain data for a new regulatory
initiative, the District Commander
issued a temporary deviation to the
regulations for the period from October
11, 1994 to December 5, 1994 and
received public comments through
January 15, 1995. The deviation also
permitted only limited weekday
openings, required advance notice for
openings, and included flotilla
specifications.

On February 10, 1995, the District
Commander authorized a 90 day
deviation for the period for April 15,
1995 through July 14, 1995, request
written comments, and scheduled a
public hearing (60 FR 8941, February
16, 1995). That deviation, described in

the Federal Register notice, would have
required twenty-four hour notice for all
openings, but did not restrict the timing
of openings, except to exclude the rush
hour periods recognized in the
regulations currently in force. Based on
all information available, including the
written comments received to date and
the presentations made at the public
hearing held on March 9, 1995 in
Chicago, the District Commander has
revised the deviation and a notice of the
revisions is published in this issue of
the Federal Register. This revised
deviation authorizes limited openings
on specified weekdays with advance
notice, as well as weekend openings.

The traditional notice and comment
rulemaking process, augmented by the
procedures for deviations, has not
generated a permenant and acceptable
resolution to the issue of drawbridge
openings on the Chicago River.
Therefore, the Coast Guard intends to
form a negotiated rulemaking committee
as an alternative process to produce an
acceptable and enduring amendment to
33 CFR 117.391. Negotiated rulemaking
does not guarantee success. If, for any
reason, the Coast Guard is unable to
convene a negotiated rulemaking
committee, or if the committee is unable
to reach a consensus on the content of
a proposed rule, the Coast Guard will
taken action to publish a Notice of
Proposed Rulemaking (NPRM) to
initiate a traditional notice and
comment rulemaking. The Coast
Guard’s goal is to publish a NPRM in
July and a final rule by September 14,
1995.

Regulatory Negotiation

In 1990, Congress passed the
Negotiated Rulemaking Act of 1990
(Pub. L. 101-648) (Reg-Neg Act) to
establish a framework under which
federal agencies could conduct
negotiated rulemaking. Negotiated
rulemaking is an adjunct to, and not a
substitute for, the traditional notice and
comment procedure described in the
Administrative Procedure Act (5 U.S.C.
551 et seq.) for developing regulations.
The Reg-Neg Act encourages federal
agencies to consider bringing together
representatives of all affected interests
to resolve issues through negotiation.
Negotiated rulemaking allows
participants to focus less on individual
positions and enables them to cooperate
to develop a regulation that best
incorporates all interests.

The Coast Guard and other
administrations in the Department of
Transportation has used negotiated
rulemaking successfully. These prior
experiences demonstrate that interested
parties working together indeed are able
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to identify major issues, gauge the
importance of issues to interested
parties, identify information and data
important to resolving issues, and
develop a proposal that is acceptable to
all affected interests. Consequently, this
approach results in practical regulations
that accommodate the needs of all
affected parties to the extent practicable.

One of the recommendations of The
National Performance Review (REG 03)
was that federal agencies should use
negotiated rulemaking more frequently.
In a March 4, 1995 memorandum,
President Clinton directed the heads of
executive agencies to use negotiated
rulemaking as one of the important tools
for streamlining and improving the
regulatory process.

Procedures and Guidelines

Subject to appropriate changes which
may be made either as a result of
comments received in response to this
notice or during the negotiation process,
the following proposed procedures and
guidelines will apply to the negotiated
rulemaking discussed in this notice. The
Coast Guard is taking the necessary
preliminary steps to charter a negotiated
rulemaking committee and secure the
services of a facilitator, the neutral party
who would chair the committee and
assist the negotiating process.

1. Notice of Intent to Establish a
Negotiated Rulemaking Committee and
Request for Comment

When an agency of the federal
government establishes or uses a group
of people in the interest of obtaining
advice or recommendations, it must
charter the group as a federal advisory
committee in accordance with the
Federal Advisory Committee Act (5
U.S.C. App.) (FACA). Public notice of
formation of an advisory committee is
addressed as well by the Reg-Neg Act.
This Federal Register notice indicates
the Coast Guard’s intent to charter the
Chicago Drawbridge Negotiated
Rulemaking Committee (committee)
and—

a. Identifies the issues involved in the
rulemaking;

b. Identifies the affected interests;

c. Solicits public comment on the use
of regulatory negotiation for the
rulemaking and on the identified issues,
parties, and guidelines.

2. Issue for Negotiation

The committee would attempt to
reach consensus on amendments to 33
CFR 117.391, the regulation governing
the opening of City of Chicago-owned
bridges over the Chicago River, as it
applies to recreational vessels.

3. Participants

The number of participants in the
committee would not exceed 12 to
ensure effective communications and
consensus building. The Coast Guard is
making inquiries among identified
interests to determine if it is possible to
agree on representatives of those
interests and on the scope of the issues
to be addressed. The Coast Guard
believes that negotiation has the best
prospects for successful resolution of
the issues.

One purpose of this notice is to assist
the Coast Guard in determining whether
there are other interests that may be
affected substantially by the
negotiations but would not be
represented by the affected interests
listed later in the notice. It is not
necessary for each potentially affected
individual or organization to have its
own representative. Rather each interest
should be represented adequately by the
selected parties, and the committee
should be balanced fairly. Individuals
and organizations who are not members
of the committee may attend the
negotiating sessions and confer with
committee members.

4. Requests for Representation

Persons or organizations who believe
they would be impacted significantly by
any proposed amendment to 33 CFR
117.391 and who believe their interests
would not be represented adequately by
any of the potential participants
specified later in this notice may apply
for, or nominate another person for,
membership on the committee. The
application or nomination must include:
(1) the name of the applicant or
nominee and a brief description of the
interest the person represents; (2)
evidence that the applicant or nominee
is authorized to represent parties related
to the interest the person proposes to
represent; (3) a written commitment that
the applicant or nominee would
participate in good faith; and (4) the
reason that the interests specified in this
notice do not represent adequately the
interests of the applicant or nominee.
Such applications should be submitted
to the contact person at the address
provided at the beginning of the notice
by the deadline indicated.

If other persons or interests request
membership in the negotiations, the
Coast Guard will determine whether
those interest would be affected
substantially and whether they would
be represented adequately by an
identified interest. After reviewing the
comments, the Coast Guard will issue a
notice announcing the establishment of
the committee, unless it determines that

regulatory negotiation is not practicable.
Negotiations will begin soon after a
committee is chartered and a notice is
published in the Federal Register.

5. Good Faith

Participants must be willing to
negotiate in good faith. In this regard, it
is important that each interest group,
including the Coast Guard, designate
senior personnel to represent its
members. The Coast Guard expects the
representatives to inform their
respective interest groups of the
progress of the negotiations during the
process. If the negotiations are to be
successful, the interest groups should be
willing to accept the product of the
committee.

6. Facilitator

The Coast Guard will use a neutral
facilitator to conduct the negotiations in
an efficient manner. The facilitator is
not involved with the substantive
development of enforcement of the
regulation. The facilitator serves as chair
of the committee and may confer with
and offer suggestions to the other
members on reaching consensus. This
person also may request the parties to
present additional material or to
reconsider their positions. As a neutral
party, a facilitator is able to make
objective decisions about negotiating
particular issues and identifying
particular interests.

7. Administrative Support and Meetings

The Ninth Coast Guard District would
provide support services to the
committee for conducting its meetings
and drafting its proposal. The meetings
of the committee would take place in
Chicago. If regulatory negotiation is
chosen, it is the Coast Guard’s goal to
convene the committee on or about June
5, 1995 for an information, orientation,
and administrative procedure session.
Negotiation would commence on or
about June 12, 1995 after the majority of
the Spring breakout season has passed.
Negotiations would continue on a
weekly basis, with the committee
meeting perhaps daily at some times, in
order to reach consensus by July 7,
1995. A short schedule for the
committee is essential if the Coast
Guard is to meet its goal of publishing
a NPRM in July and a final rule by
September 14, 1995 in order for new
regulations to be effective for the Fall
return of vessels to the boatyards. The
date and location of the first meeting
would be announced in the Federal
Register. Because of the anticipated
compressed schedule of meetings, the
Coast Guard would develop a
procedure, such as a call-in number or
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electronic bulletin board, to provide up-
to-date information on scheduled
meetings.

It is anticipated that following the
close of the public comment period, the
committee would meet briefly to
consider the comments received and
prepare its final report on any desired
modifications in the final rule.

8. Consensus

The goal of the negotiating process is
consensus. Generally, consensus means
that each interest should concur in the
result. The facilitator would mediate the
negotiation process.

9. Record of Meetings

In accordance with the FACA
requirements, the Coast Guard would
keep a record of all committee meetings.
The minutes would be placed in the
public docket for the rulemaking
(CGD09-95-004). Committee meetings
would be open to the public, subject to
space availability.

10. Committee Protocols

Under the general guidance of the
facilitator, and subject to applicable
legal requirements, the committee
would establish protocols for its
meetings.

11. Agency Action on Committee
Proposal

The Commander, Ninth Coast Guard
District would publish any proposal on
which the committee reaches consensus
as a NPRM, providing the proposal is
consistent with the Coast Guard’s
statutory authority and Executive Order
12866. If the committee’s proposal is
modified in any manner, the NPRM
would identify the modifications so that
the public could distinguish the
modifications from the committee’s
proposal. If the committee does not
reach consensus, it shall report on those
areas on which agreement was reached.

12. Final Committee Report

The committee will be furnished
copies of any comments received on the
NPRM and will have an opportunity to
meet and consider modifications to its
recommendations based on those
comments. If consensus can be reached,
the committee’s final report would
recommend a final rule. Commander,
Ninth Coast Guard District would then
issue the rule amending 33 CFR
117.391, providing it is consistent with
Coast Guard authority and Executive
Order 12866.

13. Termination

The committee would terminate on
the date indicated in its charter

(September 30, 1995) or when it submits
its final report to the Coast Guard,
whichever is earlier.

14. Failure of the Committee to Reach
Consensus

In the event that the committee is
unable to reach consensus, the Coast
Guard will develop a NPRM or final
rule, as appropriate, and publish it in
the Federal Register. As stated
previously, the Coast Guard’s goal is to
publish a NPRM in July and a final rule
by September 14, 1995.

Potential Participants

The committee members should have
expertise in the issues under negotiation
and should be able to represent
adequately their affected interests. The
Coast Guard has identified the following
as interests affected by the rulemaking:
the City of Chicago; boatyards; boaters;
and the U.S. Coast Guard. In addition,
Chicago business groups and public
interest organizations have expressed
concern over the operation of the
Chicago River bridges. The Coast Guard
has initiated discussions with
representatives of potential members of
the committee, and will continue those
overtures, to explain the Reg-Neg
process and to determine the likelihood
of being able to convene a successful
Reg-Neg committee. The Coast Guard is
pleased that officials of the City of
Chicago have indicated their
willingness to participate.

Formation of the committee will
allow representatives of all affected
interests to participate directly in the
rulemaking process. The Coast Guard
welcomes comment on the
appropriateness of these interests for
participation in the negotiation.
Suggestions for other potential
participants are encouraged, but it is not
necessary for every concerned
organization to be represented,
providing that all affected interests are
represented adequately. Further,
negotiating sessions will be open to the
public who may communicate with
committee members. The Coast Guard
will ensure that the committee is
balanced with respect to the interests
represented.

Dated: April 5, 1995.
Rudy K. Peschel,

Rear Admiral, U.S. Coast Guard, Commander,
Ninth Coast Guard District.

[FR Doc. 95-8759 Filed 4-6-95; 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 165
[CGD13-95-008]

Safety Zone Regulations; Bellingham
Bay, Bellingham, WA

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to adopt permanent safety zone
regulations for the annual Fourth of July
Blast Over Bellingham Fireworks
Display in Bellingham, Washington.
This event is held each year on the
Fourth of July on the waters of
Bellingham Bay. In the past, the Coast
Guard has established a temporary
safety zone each year to protect the
safety of life on the navigable waters
during this event. However, because the
event recures annually, the Coast Guard
is proposing to adopt a permanent
description of the event and permanent
regulations to better inform the boating
public.

DATES: Comments must be received on
or before June 9, 1995.

ADDRESSES: Comments should be
mailed to U.S. Coast Guard Group
Seattle, 1519 Alaskan Way So., Seattle,
WA 98134. The comments and other
materials referenced in this notice will
be available for inspection and copying
at the above address in Building One,
Room 130, Operations Division. Normal
office hours are between 7 a.m. and 4
p.m., Monday through Friday, except
federal holidays. Comments may also be
hand-delivered to this address.

FOR FURTHER INFORMATION CONTACT:

LT Susan Workman, Assistant
Operations Officer, U.S. Coast Guard
Group Seattle, (Telephone: (206) 217—
6009).

SUPPLEMENTARY INFORMATION:
Request for Comments

The Coast Guard encourages
interested persons to participate in this
rulemaking by submitting written data,
views, and arguments. Persons
submitting comments should include
their names and addresses, identify this
notice, specify the section of this notice
to which each comment applies, and
give the reason for each comment. Two
copies of each comment should be
provided in an unbound format. All
comments should be on paper no larger
than 8%z by 11 inches and should be
suitable for copying and electronic
filing. Persons wanting acknowledgment
of receipt of their comments should
enclose stamped, self-addressed
postcards or envelops.

The proposed regulations may be
changed in light of comments received.
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All comments received during the
comment period will be considered
before final action is taken on this
proposal.

The Coast Guard plans no public
hearing. Persons may request a public
hearing by writing to the above address.
The request should include the reasons
why a hearing would be beneficial. If
the Coast Guard determines that the
opportunity for oral presentation will
aid this rulemaking, it will hold a public
hearing at a time and place announced
by a later notice in the Federal Register.

Drafting Information

The principal persons involved in
drafting this document are LT Susan
Workman, Assistant Operations Officer,
U.S. Coast Guard Group Seattle, and
LCDR John Odell, project attorney,
Thirteenth Coast Guard District Legal
Office.

Discussion of Proposed Regulation

The Coast Guard is proposing to adopt
permanent safety zone regulations for
the annual Forth of July Blast Over
Bellingham in Bellingham, Washington.
This event is held on the waters of
Bellingham Bay each year from 9:30
p-m. to 11 p.m. on July fourth. In the
past, the Coast Guard has established a
temporary safety zone each year to
protect the safety of life on the navigable
waters during the event. However,
because the event recurs annually, the
Coast Guard is proposing to adopt a
permanent description of the event and
permanent regulations in the Code of
Federal Regulations (CFR) to better
inform the boating public. The Coast
Guard, through this action, intends to
promote the safety of spectators and
participants in this event. The Blast
Over Bellingham Fireworks Display is
being held as part of the celebration of
the Fourth of July Independence Day in
Bellingham, Washington. This event is
sponsored by the Whatcom County
Chamber of Commerce. The fireworks
display is conducted from a barge
located on the waters of Bellingham
Bay, Bellingham, Washington. This one
day event attracts a large number of
spectators gathered on the waters near
the fireworks display. Spectators who
approach the fireworks barge at close
range during the event may be struck by
falling debris from the overhead
fireworks display. To promote the safety
of both the spectators and participants
and to keep spectators away from the
fireworks barge during the fireworks
display, the proposed regulations would
establish a safety zone around the
fireworks barge and prohibit entry into
the area that surrounds the fireworks
barge during the event. This safety zone

will be enforced by representatives of
the Captain of the Port Puget Sound,
Seattle, Washington. The Captain of the
Port may be assisted by other federal
agencies.

Regulatory Evaluation

This proposal is not a significant
action under section 3(f) of Executive
Order 12866 and does not require an
assessment of potential costs and
benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979).

The Coast Guard expects the
economic impact of this proposal to be
so minimal that a full regulatory
evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary. The safety zone
established by the proposed regulation
would encompass less than a half of one
square nautical mile on Bellingham Bay
adjacent to Squalicum Harbor. Entry
into the safety zone would be restricted
for less than three hours on the day of
the event. These restrictions would have
little effect on maritime commerce in
the area.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.). the Coast Guard
must consider whether this proposal
will have a significant economic impact
on a substantial number of small
entities. “Small entities”” may include
(1) small businesses and not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields and (2)
governmental jurisdictions with
populations of less than 50,000. Because
it expects the impact of this proposal to
be minimal, the Coast Guard certifies
under 5 U.S.C. 605(b) that this proposal,
if adopted, will not have a significant
economic impact on a substantial
number of small entities. Therefore, the
Coast Guard certifies under 5 U.S.C.
605(b) that this proposal, if adopted,
will not have a significant economic
impact on a substantial number of small
entities. If, however, you think that your
business or organization qualifies as a
small entity and that this proposal will
have a significant economic impact on
your business or organization, please
submit a comment (see ADDRESSES)
explaining why you think it qualifies
and in what way and to what degree this
proposal will economically affect it.

Collection of Information

This proposal contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
action in accordance with the principles
and criteria contained in Executive
Order 12612 and has determined that
this proposal does not have sufficient
federalism implications to warrant the
preparation of a federalism assessment.

Environment

The Coast Guard considered the
environmental impact of this proposed
regulation and concluded that, under
paragraph 2.B.2 of Commandant
Instruction M16475.1B (as revised by 59
FR 38654, July 29, 1994), this proposed
regulation is categorically excluded
from further environmental
documentation. Appropriate
environmental analysis of the Blast Over
Bellingham Fireworks Display will be
conducted in conjunction with the
marine event permitting process each
year. Any environmental documentation
required under the National
Environmental Policy Act will be
completed prior to the issuance of a
marine event permit for this event.

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

Proposed Regulations

In consideration of the foregoing, the
Coast Guard proposes to amend Part 165
of Title 33, Code of Federal Regulations,
as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-1, 6.04—6 and 160.5;
49 CFR 1.46.

2. A new §165.1304 is added to read
as follows:

§165.1304 Bellingham Bay, Bellingham,
WA.

(a) Location. The following area is a
safety zone: All portions of Bellingham
Bay bounded by the following
coordinates: Latitude 48° 44’ 09" N,
Longitude 122° 30' 07" W; thence to
Latitude 48° 44' 09" N, Longitude 122°
29' 57" W; thence to Latitude 48° 44’
02" N, Longitude 122° 29' 57" W, thence
to Latitude 48° 44’ 02" N, Longitude
122° 30" 07" W; thence returning to the
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origin. This safety zone resembles a
square centered around the barge from
which the fireworks demonstration will
be launched. Floating markers will be
placed by the sponsor of the fireworks
demonstration to delineate the
boundaries of the safety zone.

(b) Effective dates. These regulations
become effective annually on July fourth
from 9:30 p.m. to 11 p.m. unless
otherwise specified by Federal Register
notice.

(c) Regulation. In accordance with the
general regulations in § 165.23 of this
part, entry into this safety zone is
prohibited unless authorized by the
Captain of the Port, Puget Sound,
Seattle, WA.

Dated: March 29, 1995.
R. K. Softye,

Captain, U.S. Coast Guard, Captain of the
Port Puget Sound.

[FR Doc. 95-8642 Filed 4—7-95; 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 165
[CGD13-95-010]
RIN 2115-AA97

Safety Zone Regulations; Lake Union,
Seattle, WA

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to adopt permanent safety zone
regulations for the annual Fourth of July
Fireworks Display on Lake Union,
Seattle, Washington. This event is held
each year on the Fourth of July on the
waters of Lake Union. In the past, the
Coast Guard has established a temporary
safety zone each year to protect the
safety of life on the navigable waters
during this event. However, because the
event recurs annually, the Coast Guard
is proposing to adopt a permanent
description of the event and permanent
regulations to better inform the boating
public.

DATES: Comments must be received on
or before June 9, 1995.

ADDRESSES: Comments should be
mailed to U.S. Coast Guard Group
Seattle, 1519 Alaskan Way So., Seattle,
WA 98134. The comments and other
materials referenced in this notice will
be available for inspection and copying
at the above address in Building One,
Room 130, Operations Division. Normal
office hours are between 7 a.m. and 4
p-m., Monday through Friday, except
federal holidays. Comments may also be
hand-delivered to this address.

FOR FURTHER INFORMATION CONTACT:

LT Susan Workman, Assistant
Operations Officer, U.S. Coast Guard
Group Seattle, (206) 217—6009.

SUPPLEMENTARY INFORMATION:
Request for Comments

The Coast Guard encourages
interested persons to participate in this
rulemaking by submitting written data,
views, and arguments. Persons
submitting comments should include
their names and addresses, identify this
notice, specify the section of this notice
to which each comment applies, and
give the reason for each comment. Two
copies of each comment should be
provided in an unbound format on
paper no larger than 8%2 by 11 inches
and should be suitable for copying and
electronic filing. Persons wanting
acknowledgment of receipt of their
comments should enclose stamped, self-
addressed postcards or envelops.

The proposed regulations may be
changed in light of comments received.
All comments received during the
comment period will be considered
before final action is taken on this
proposal.

The Coast Guard plans no public
hearing. Persons may request a public
hearing by writing to the above address.
The request should include the reasons
why a hearing would be beneficial. If
the Coast Guard determines that the
opportunity for oral presentation will
aid this rulemaking, it will hold a public
hearing at a time and place announced
by a later notice in the Federal Register.

Drafting Information

The principal persons involved in
drafting this document are LT Susan
Workman, Assistant Operations Officer,
U.S. Coast Guard Group Seattle, and
LCDR John Odell, project attorney,
Thirteenth Coast Guard District Legal
Office.

Discussion of Proposed Regulation

The Coast Guard is proposing to adopt
permanent safety zone regulations for
the annual Fourth of July Fireworks
Display on Lake Union, Seattle,
Washington. This event is held on the
waters of Lake Union each year from
9:30 p.m. to 11 p.m. on July fourth. In
the past, the Coast Guard has
established a temporary safety zone
each year surrounding the fireworks
barge to protect the safety of life on the
navigable waters during the event.
However, because the event recurs
annually, the Coast Guard is proposing
to adopt a permanent description of the
event and permanent regulations in the
Code of Federal Regulations (CFR) to

better inform the boating public. The
Coast Guard, through this action,
intends to promote the safety of
spectators and participants in this event.
The Lake Union Fireworks Display is
held annually as part of the celebration
for the Fourth of July Independence Day
in the Lake Union community. This
event is sponsored by One Reel
Incorporated. The fireworks display is
conducted from a barge located on the
waters of Lake Union, Seattle,
Washington. This one day event attracts
a large number of spectators gathered on
the waters near the fireworks display.
Spectators who approach the fireworks
barge at close range may be struck by
falling debris from the overhead
fireworks display. To promote the safety
of both the spectators and participants
and to keep spectators away from the
fireworks barge during the fireworks
display, the proposed regulations would
establish a safety zone and prohibit
entry into the area that surrounds the
fireworks barge during the event. Under
the proposed regulations, the Captain of
the Port may establish transit lanes
along the east and west shorelines of
Lake Union. If established, boaters
would be allowed to transit north and
south through the safety zone in these
lanes. These lanes would remain open
until 10 p.m. and then be closed until
the conclusion of the fireworks display.
This safety zone will be enforced by
representatives of the Captain of the
Port, Puget Sound, Seattle, Washington.
The Captain of the Port may be assisted
by other federal agencies.

Regulatory Evaluation

This proposal is not a significant
action under section 3(f) of Executive
Order 12866 and does not require an
assessment of potential costs and
benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979).

The Coast Guard expects the
economic impact of this proposal to be
so minimal that a full regulatory
evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary. The safety zone
established by the proposed regulation
would encompass less than eight
hundred square yards in the center of
Lake Union. Entry into the safety zone
around the fireworks barge would be
restricted for less than three hours on
the day of the event. These restrictions
would have little effect on maritime
commerce in the area.
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Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this proposal
will have a significant economic impact
on a substantial number of small
entities. ““Small entities”” may include
(1) Small businesses and not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields and (2)
governmental jurisdictions with
populations of less than 50,000. Because
it expects the impact of this proposal to
be minimal, the Coast Guard certifies
under 5 U.S.C. 605(b) that this proposal,
if adopted, will not have a significant
economic impact on a substantial
number of small entities. Therefore, the
Coast Guard certifies under 5 U.S.C.
605(b) that this proposal, if adopted,
will not have a significant economic
impact on a substantial number of small
entities. If, however, you think that your
business or organization qualifies as a
small entity and that this proposal will
have a significant economic impact on
your business or organization, please
submit a comment (See ADDRESSES)
explaining why you think it qualifies
and in what way and to what degree this
proposal will economically affect it.

Collection of Information

This proposal contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
action in accordance with the principles
and criteria contained in Executive
Order 12612 and has determined that
this proposal does not have sufficient
federalism implications to warrant the
preparation of a federalism assessment.

Environment

The Coast Guard considered the
environmental impact of this proposed
regulation and concluded that, under
paragraph 2.B.2 of Commandant
Instruction M16475.1B (as revised by 59
FR 38654; July 29, 1964), this proposed
regulation is categorically excluded
from further environmental
documentation. Appropriate
environmental analysis of the Lake
Union Fireworks Display will be
conducted in conjunction with the
marine event permitting process each
year. Any environmental documentation
required under the National
Environmental Policy Act will be
completed prior to the issuance of a
marine event permit for this event.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

Proposed Regulations

In consideration of the foregoing, the
Coast Guard proposes to amend Part 165
of Title 33, Code of Federal Regulations,
as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
49 CFR 1.46.

2. A new §165.1306 is added to read
as follows:

§165.1306 Lake Union, Seattle, WA.

(a) Location. The following area is a
safety zone: All portions of the waters
of Lake Union bounded by the following
coordinates: Latitude 47°30'32"'N,
Longitude 122°20'34"W; thence to
Latitude 47°38'32"'N, Longitude
122°19'48"W; thence to Latitude
47°38'10"N, Longitude 122°19'45"W,
thence to Latitude 47°38'10"N,
Longitude 122°20'24"W; thence
returning to the origin. This safety zone
begins 1000 feet south of Gas Works
Park and encompasses all waters from
east to west for 2500 feet. Floating
markers will be placed by the sponsor
of the fireworks demonstration to
delineate the boundaries of the safety
zone.

(b) Effective dates. These regulations
become effective annually on July fourth
from 9:30 p.m. to 11 p.m. unless
otherwise specified by Federal Register
notice.

(c) Regulation. In accordance with the
general regulations in 8 165.23 of this
part, entry into the safety zone is
prohibited unless authorized by the
Captain of the Port, Puget Sound,
Seattle, WA. The Captain of the Port
may establish transit lanes along the
east and west shorelines of Lake Union
and may allow boaters to transit north
and south through the safety zone in
these lanes. If established, these transit
lanes will remain open until 10 p.m.
and then be closed until the end of the
fireworks display (approximately 30
minutes).

Dated: March 29, 1995.
R.K. Softye,

Captain, U.S. Coast Guard, Captain of the
Port Puget Sound.

[FR Doc. 95-8643 Filed 4-7-95; 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 165
[CGD13-95-009]
RIN 2115-AA97

Safety Zone Regulations;
Commencement Bay, Tacoma, WA

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to adopt permanent safety zone
regulations for the annual Forth of July
Freedom Fair Airshow and Fireworks
Display in Tacoma, Washington. This
event is held each year on the Fourth of
July on the waters of Commencement
Bay. In the past, the Coast Guard has
established a temporary safety zone
each year to protect the safety of life on
the navigable waters during this event.
However, because the event recurs
annually, the Coast Guard is proposing
to adopt a permanent description of the
event and permanent regulations to
better inform the boating public.

DATES: Comments must be received on
or before June 9, 1995.

ADDRESSES: Comments should be
mailed to U.S. Coast Guard Group
Seattle, 1519 Alaskan Way So., Seattle,
WA 98134. The comments and other
materials referenced in this notice will
be available for inspection and copying
at the above address in Building One,
Room 130, Operations Division. Normal
office hours are between 7 a.m. and 4
p-m., Monday through Friday, except
federal holidays. Comments may also be
hand-delivered to this address.

FOR FURTHER INFORMATION CONTACT:

LT Susan Workman, Assistant
Operations Officer, U.S. Coast Guard
Group Seattle, (Telephone: (206) 217—
6009).

SUPPLEMENTARY INFORMATION:
Request for Comments

The Coast Guard encourages
interested persons to participate in this
rulemaking by submitting written data,
views, and arguments. Persons
submitting comments should include
their names and addresses, identify this
notice, specify the section of this notice
to which each comment applies, and
give the reason for each comment. Two
copies of each comment should be
provided in an unbound format. All
comments should be on paper no larger
than 8%z by 11 inches and should be
suitable for copying and electronic
filing. Persons wanting acknowledgment
of receipt of their comments should
enclose stamped, self-addressed
postcards or envelopes.

The proposed regulations may be
changed in light of comments received.
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all comments received during the
comment period will be considered
before final action is taken on this
proposal.

The Coast Guard plans no public
hearing. Persons may request a public
hearing by writing to the above address.
The request should include the reasons
why a hearing would be beneficial. If
the Coast Guard determines that the
opportunity for oral presentation will
aid this rulemaking, it will hold a public
hearing at a time and place announced
by a later notice in the Federal Register.

Drafting Information

The principal persons involved in
drafting this document are LT Susan
Workman, Assistant Operations Officer,
U.S. Coast Guard Group Seattle, and
LCDR John Odell, project attorney,
Thirteenth Coast Guard District Legal
Office.

Discussion of Proposed Regulation

The Coast Guard is proposing to adopt
permanent safety zone regulations for
the annual Fourth of July Freedom Fair
Airshow and Fireworks Display in
Tacoma, Washington. This event is held
on the waters of Commencement Bay
each year from 2 p.m. on July fourth to
12:30 a.m. on July fifth. In the past, the
Coast Guard has established a temporary
safety zone each year to protect the
safety of life on the navigable waters
during the event. However, because the
event recurs annually, the Coast Guard
is proposing to adopt a permanent
description of the event and permanent
regulations in the Code of Federal
Regulations (CFR) to better inform the
boating public. The Coast Guard,
through this action, intends to promote
the safety of spectators and participants
in this event. The Freedom Fair
Airshow and Fireworks Display is being
held as part of the celebration for the
Fourth of July Independence Day in
Tacoma, Washington. This event is
sponsored by the Tacoma Fourth of July
Commission. The airshow is conducted
over the waters of Commencement Bay
just off shore from Ruston Way and the
Old Town area. The Federal Aviation
Administration (FAA) requires that the
waters below the airshow aerobatics be
closed to all spectators. This required
closed area measures 1000 yards by
1800 yards on the waters of
Commencement Bay, Tacoma,
Washington, along the shoreline of
Ruston Way. The fireworks display is
conducted from a barge located inside
the airshow closure area. The fireworks
display will take place late in the
evening after the airshow is complete.
This one day event attracts a large
number of spectators gathered on the

waters near the airshow and fireworks
display. Spectators who approach the
fireworks barge at close range during the
event may be struck by debris falling
from the overhead fireworks display. To
promote the safety of both the spectators
and participants, and to keep spectators
away from both the airshow aerobatics
area and the fireworks barge during the
events, the proposed regulations would
establish a safety zone and prohibit
entry into the area surrounding the
events. This safety zone will be enforced
by representatives of the Captain of the
Port, Puget Sound, Seattle, Washington.
The Captain of the Port may be assisted
by other federal agencies.

Regulatory Evaluation

This proposal is not a significant
action under section 3(f) of Executive
Order 12866 and does not require an
assessment of potential costs and
benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979).

The Coast Guard expects the
economic impact of this proposal to be
so minimal that a full regulatory
evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary. The safety zone
established by the proposed regulation
would encompass less than a one square
nautical mile on Commencement Bay
adjacent to the Old Town area on
Ruston Way. Entry into the safety zone
would be restricted for less than nine
hours on the day of the event. These
restrictions would have little effect on
maritime commerce in the area.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this proposal
will have a significant economic impact
on a substantial number of small
entities. ““Small entities”” may include
(1) small businesses and not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields and (2)
governmental jurisdiction with
populations of less than 50,000. Because
it expects the impact of this proposal to
be minimal, the Coast Guard certifies
under 5 U.S.C. 605(b) that this proposal,
if adopted, will not have a significant
economic impact on a substantial
number of small entities. Therefore, the
Coast Guard certifies under 5 U.S.C.
605(b) that this proposal, if adopted,
will not have a significant economic

impact on a substantial number of small
entities. If, however, you think that your
business or organization qualifies as a
small entity and that the proposal will
have a significant economic impact on
your business or organization, please
submit a comment (See ADDRESSES)
explaining why you think it qualifies
and in what way and to what degree this
proposal will economically affect it.

Collection of Information

This proposal contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
action in accordance with the principles
and criteria contained in Executive
Order 12612 and has determined that
this proposal does not have sufficient
federalism implications to warrant the
preparation of a federalism assessment.

Environment

The Coast Guard considered the
environmental impact of this proposed
regulation and concluded that, under
paragraph 2.B.2 of Commandant
Instruction M16475.1B (as revised by 59
FR 38654; July 29, 1994), this proposed
regulation is categorically excluded
from further environmental
documentation. Appropriate
environmental analysis of the Fourth of
July Freedom Fair Airshow and
Fireworks Display will be conducted in
conjunction with the marine event
permitting process each year. Any
environmental documentation required
under the National Environmental
Policy Act will be completed prior to
the issuance of a marine event permit
for this event.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Proposed Regulations

In consideration of the foregoing, the
Coast Guard proposes to amend Part 165
of Title 33, Code of Federal Regulations,
as follows:

PART 165—[AMENDED]
1. The authority citation for Part 165

continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191,
33 CFR 1.05-1(g), 6.04-1, 6.04—6 and 160.5;
49 CFR 1.46.

2. A new section 165.1305 is added to
read as follows:
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§165.1305 Commencement Bay, Tacoma,
WA.

(a) Location. The following area is a
safety zone: All portions of
Commencement Bay bounded by the
following coordinates: Latitude 47° 17’
34" Longitude 122° 28' 36" W; thence to
Latitude 47° 17' 06" N, Longitude 122°
27' 40" W; thence to Latitude 47° 16'
42" N, Longitude 122° 28' 06" W; thence
to Latitude 47° 17’ 10" W, Longitude
122° 29' 02" W; thence returning to the
origin. This safety zone resembles a
rectangle lying adjacent to the shoreline
along Ruston Way. Floating markers
will be placed by the sponsor of the
event to delineate the boundaries of the
safety zone.

(b) Effective dates. These regulations
become effective annually on July the
fourth from 2 p.m. to 12:30 a.m. July the
fifth unless otherwise specified by
Federal Register notice.

(c) Regulation. In accordance with the
general regulations in § 165.23 of this
part, entry into this safety zone is
prohibited unless authorized by the
Captain of the Port, Puget Sound,
Seattle, WA.

Dated: March 29, 1995.
R. K. Softye,

Captain, U.S. Coast Guard, Captain of the
Port of Puget Sound.

[FR Doc. 95-8644 Filed 4-7-95; 8:45 am]
BILLING CODE 4910-14-M

33 CFR PART 165
[CGD13-95-007]
RIN 2115-AA97

Safety Zone Regulations; Elliott Bay,
Seattle, WA

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to adopt permanent safety zone
regulations for the annual Fourth of July
Ivar’s Fireworks Display in Seattle,
Washington. This event is held each
year on the Fourth of July on the waters
of Elliott Bay. In the past, the Coast
Guard has established a temporary
safety zone each year to protect the
safety of life on the navigable waters
during this event. However, because the
event recurs annually, the Coast Guard
is proposing to adopt a permanent
description of the event and permanent
regulations to better inform the boating
public.

DATES: Comments must be received on
or before June 9, 1995.

ADDRESSES: Comments should be
mailed to U.S. Coast Guard Group
Seattle, 1519 Alaskan Way So., Seattle,

WA 98134. The comments and other
materials referenced in this notice will
be available for inspection and copying
at the above address in Building One,
Room 130, Operations Division. Normal
office hours are between 7 a.m. and 4
p.m., Monday through Friday, except
federal holidays. Comments may also be
hand-delivered to this address.

FOR FURTHER INFORMATION CONTACT:
LT Susan Workman, Assistant
Operations Officer, U.S. Coast Guard
Group Seattle, (Telephone: (206) 217—
6009).

SUPPLEMENTARY INFORMATION:
Request for Comments

The Coast Guard encourages
interested persons to participate in this
rulemaking by submitting written data,
views, and arguments. Persons
submitting comments should include
their names and addresses, identify this
notice, specify the section of this notice
to which each comment applies, and
give the reason concurrence with, or any
recommended changes in, the proposal.
Two copies of each comment should be
provided in an unbound format. All
comments should be on paper no larger
than 8%z by 11 inches and should be
suitable for copying and electronic
filing. Persons desiring acknowledgment
of receipt of their comments should
enclose stamped, self-addressed
postcards or envelops.

The proposed regulations may be
changed in light of comments received.
All comments received during the
comment period will be considered
before final action is taken on this
proposal.

The Coast Guard plans no public
hearing. Persons may request a public
hearing by writing to the above address.
The request should include the reasons
why a hearing would be beneficial. If
the Coast Guard determines that the
opportunity for oral presentation will
aid this rulemaking, it will hold a public
hearing at a time and place announced
by a later notice in the Federal Register.

Drafting Information

The principal persons involved in
drafting this document are LT Susan
Workman, Assistant Operations Officer,
U.S. Coast Guard Group Seattle, and
LCDR John Odell, project attorney,
Thirteenth Coast Guard District Legal
Office.

Discussion of Proposed Regulation

The Coast Guard is proposing to adopt
permanent safety zone regulations for
the annual Fourth of July Ivar’s
Fireworks in Seattle, Washington. This
event is held on the water of Elliott Bay

each year from 9:30 p.m. to 11 p.m. on
July fourth. In the past, the Coast Guard
has established a temporary safety zone
each year to protect the safety of life on
the navigable waters during the event.
However, because the event recurs
annually, the Coast Guard is proposing
to adopt a permanent description of the
event and permanent regulations in the
code of Federal Regulations (CFR) to
better inform the boating public. The
Coast Guard, through this action,
intends to promote the safety of
spectators and participants in this event.
The Ivar’s Fourth of July Fireworks
Display is being held as part of the
celebration for the Fourth of July
Independence Day in Seattle,
Washington. This event is sponsored by
Ivar’s, Incorporated. The fireworks
display is conducted from a barge
located on the waters of Elliott Bay,
Seattle, Washington. This one day event
attracts a large number of spectators
gathered on the waters near the
fireworks display. Spectators who
approach the fireworks barge at close
range may be struck by falling debris
from the overhead fireworks display. To
promote the safety of both the spectators
and participants and to keep spectators
away from the fireworks barge during
the fireworks display, the proposed
regulations would establish a safety
zone and prohibit entry into the area
that surrounds the fireworks barge
during the event. This safety zone will
be enforced by representatives of the
Captain of the Port Puget Sound, Seattle,
Washington. The Captain of the Port
may be assisted by other federal
agencies.

Regulatory Evaluation

This proposal is not a significant
action under section 3(f) of Executive
Order 12866 and does not require an
assessment of potential costs and
benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979).

The Coast Guard expects the
economic impact of this proposal to be
so minimal that a full regulatory
evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary. The safety zone
established by the proposed regulation
would encompass less than a half of one
square nautical mile on Elliott Bay
adjacent to Myrtle Edwards Park. Entry
into the safety zone would be restricted
for less than three hours on the day of
the event. These restrictions would have
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little effect on maritime commerce in
the area.

Small Entities

Under the Regulatory Act (5 U.S.C.
601 et seq.), the Coast Guard must
consider whether this proposal will
have a significant economic impact on
a substantial number of small entities.
“Small entities”” may include (1) small
businesses and not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields and (2)
governmental jurisdictions with
populations of less than 50,000. Because
it expects the impact of this proposal to
be minimal, the Coast Guard certifies
under 5 U.S.C. 605(b) that this proposal,
if adopted, will not have a significant
economic impact on a substantial
number of small entities. Therefore, the
Coast Guard certifies under 5 U.S.C.
605(b) that this proposal, if adopted,
will not have a significant economic
impact on a substantial number of small
entities. If, however, you think that your
business or organization qualifies as a
small entity and that this proposal will
have a significant economic impact on
your business or organization, please
submit a comment (see ADDRESSES)
explaining why you think it qualifies
and in what way and to what degree this
proposal will economically affect it.

Federalism

The Coast Guard has analyzed this
action in accordance with the principles
and criteria contained in Executive
Order 12612 and has determined that
this proposal does not have sufficient
federalism implications to warrant the
preparation of a federalism assessment.

Environment

The Coast Guard considered the
environmental impact of this proposed
regulation and concluded that, under
paragraph 2.B.2 of Commandant
Instruction M16475.1B (as revised by 59
FR 38654; July 29, 1994), this proposed
regulation is categorically excluded
from further environmental
documentation. Appropriate
environmental analysis of the Ivar’s
Fourth of July Fireworks Display will be
conducted in conjunction with the
marine event permitting process each
year. Any environmental documentation
required under the National
Environmental Policy Act will be
completed prior to the issuance of a
marine event permit for this event.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping

requirements, Security measures,
Waterways.

Proposed Regulations

In consideration of the foregoing, the
Coast Guard proposes to amend Part 165
of Title 33, Code of Federal Regulations,
as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
49 CFR 1.46.

2. A new section 165.1307 is added to
read as follows:

§165.1307 Elliott Bay, Seattle, WA.

(a) Location. The following area is a
safety zone: All portions of Elliott Bay
bounded by the following coordinates:
Latitude 47°37'22" N, Longitude
122°22'06" W, thence to Latitude
47°37'06" N, Longitude 122°21'55" W;
thence to Latitude 47°36'54" N,
Longitude 122°22'05" W; thence to
Latitude 47°36'09" N, Longitude
122°22'25" W; thence returning to the
origin. This safety zone resembles a
square centered around the barge from
which the fireworks will be launched
and begins 100 yards from the shoreline
of Myrtle Edwards Park. Floating
markers will be placed by the sponsor
of the fireworks display to delineate the
boundaries of the safety zone.

(b) Effective dates. These regulations
become effective annually on July fourth
from 9:30 p.m. to 11 p.m. unless
otherwise specified by Federal Register
notice.

(c) Regulation. In accordance with the
general regulations in § 165.23 of this
part, entry into this safety zone is
prohibited unless authorized by the
Captain of the Port, Puget Sound,
Seattle, WA.

Dated March 29, 1995.
R.K. Softye,

Captain, U.S. Coast Guard, Captain of the
Port Puget Sound.

[FR Doc. 95-8645 Filed 4-7-95; 8:45 am]

BILLING CODE 4910-14-M

DEPARTMENT OF DEFENSE

Department of the Army

Corps of Engineers
33 CFR Part 211

Excessing of Lands within the Fort
Berthold Reservation of the Three
Affiliated Tribes at Lake Sakakawea
and the Standing Rock Sioux Tribe
Reservation at Lake Oahe

AGENCY: Army Corps of Engineers, DOD.
ACTION: Proposed rule.

SUMMARY: The Corps of Engineers
proposes to expand its policy regarding
excess lands with Indian reservations.
This action flows from Congressional
intent expressed in Public Law 102-575,
language in Public Law 103-211
encouraging the Corps to proceed with
the Department of the Interior to
identify excess lands and transfer them
to the Tribes, the President’s polices
regarding Native Americans, and our
desire to give to the Tribes as much
interest in the project lands at Lakes
Sakakawea and Oahe as possible under
existing law. If approved, this policy
will enable the Corps to retain sufficient
real property interests in certain Corps
administered lands to fulfill project
purposes, yet declare certain other
interests in the lands excess to project
needs, thereby permitting eventual
transfer to the Department of Interior to
be held in trust for the Tribes.

DATES: Comments must be received on
or before July 10, 1995; dates for public
hearings will be announced to the
public at a later date.

ADDRESSES: Comments should be
mailed to U.S. Army Corps of Engineers
District, Omaha, ATTN: CEMRO-OP-TN
(Mike George), 215 North 17th Street,
Omaha, NE 68102-4978. Addresses for
public hearings will be announced to
the public at a later date.

FOR FURTHER INFORMATION CONTACT:
Mike George at (402) 221-3988.

SUPPLEMENTARY INFORMATION:
Background

As part of the Garrison Diversion Unit
Commission, authorized by P.L. 98-360,
the Joint Tribal Advisory Committee
(JTAC) was formed for the purpose of
assessing impacts to the Three Affiliated
Tribes (TAT) of the Fort Berthold
Reservation and the Standing Rock
Sioux Tribe (SRST) resulting from the
construction of the Garrison Dam/Lake
Sakakawea Project and the Oahe Dam
and Lake Project. In its
recommendations, the JTAC stated that
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some former Indian lands should be
returned to the tribes.

The criteria used by the JTAC in
identifying lands for return to the tribes
was based on a contour elevation which
approximated the reservoir maximum
operating pool. As recommended in the
Final Report of the Joint Tribal Advisory
Committee, the Omaha District
conducted a “‘Special Assessment of
Project Lands” with the intent of
identifying project lands which would
not have been acquired under current
acquisition criteria. The ruling guide
was the 1971 Joint Acquisition Policy
adopted by the Secretary of Army and
Secretary of Interior and recorded in 32
CFR 644.4 and 43 CFR part 8. As a
result of the Special Assessment, 7,583
acres at lake Sakakawea and 3,218 acres
at Lake Oahe were identified as lands
which would not have been acquired
under current acquisition criteria.
Further analysis found that even though
these lands would not have been
acquired under current acquisition
guidelines, some were nonetheless
currently committed to project purposes
such as recreation or fish and wildlife
management. Corps policy, as expressed
in Engineer Regulation (ER) 1130—2—
400, provides that lands which
otherwise would be excess (because
they do not fall within current
acquisition guidelines), but which are
committed to valid project purposes,
will not be declared excess. At Lakes
Sakakawea and Oahe, 1,692 and 2,832
acres, respectively, were so identified.
In addition, some lands were
encumbered by outgrants of interests in
the lands, such as leases and licenses.

In 1989, in accordance with the policy
expressed in ER 1130-2-400, the
Secretary of Army decided to exclude
the lands devoted to recreation or
wildlife purposes, but to otherwise
transfer the balance (5,891 acres at Lake
Sakakawea and 386 acres at Lake Oahe).
A report of excess was completed and
the property was transferred to the GSA
which, in turn, transferred it to the
Department of the Interior to be held in
trust for the tribes in accordance with
P.L. 93-599. P.L. 93-599 provides that
excess federal lands within the
reservation boundaries of a federally-
recognized tribe be transferred to the
Department of the Interior to be held in
trust for that tribe. The TAT accepted
the transfer of 5,878.25 acres at Lake
Sakakawea (the 5,891 acre figure
mentioned above was adjusted and
refined when property descriptions
were prepared), the SRST, however,
rejected the transfer of 386 acres at Lake
Oahe. The transfer to the TAT was
completed in July, 1992.

On October 30, 1992, the President
signed the ““Reclamation Project
Authorization and Adjustment Act”
(P.L. 102-575) into law. Title XXXV of
this Law, “The Three Affiliated Tribes
and Standing Rock Sioux Tribe
Equitable Compensation Act” (106 Stat.
4731), specified that administrative
jurisdiction over all lands above a
specific contour (more or less the
reservoir maximum operating pool)
would be transferred from the Army to
the Department of the Interior. Interior
was then required to offer the former
owners or their heirs (including tribal
members, individual allottees, and non-
Indians) a right to repurchase these
lands. Any lands not repurchased were
to be offered to the Tribes for purchase.
The Army attempted to transfer
administrative jurisdiction over the
property to the Department of Interior in
October 1993, but the Department of
Interior did not formally accept the
transfer. The land transfer provisions of
the Equitable Compensation Act were
repealed on February 12, 1994 as part of
the California Earthquake Emergency
Appropriations Act (section 407 of
Public Law 103-211). Legislative history
cited excessive costs of the proposed
transfer as the reason for the repeal.

The repeal of the land transfer
provisions of the equitable
Compensation Act included a proviso
that “the U.S. Army Corps of Engineers
should proceed with the Secretary of
Interior to designate excess lands and
transfer them pursuant to Public Law
93-599.” Again, P.L. 93-599 envisions
the transfer of excess Federal lands
within Indian reservations to the
Department of the Interior to hold in
trust for the tribes.

As indicated, the Corps had
determined previously that application
of the existing excessing policy, as
expressed in ER 1130-2-400, would not
result in designation of additional
excess lands. Because of the expression
of congressional intent found in Public
Laws 102-575 and 103-211, and the
great public interest in this issue, the
Assistant Secretary of the Army
(ASA(CW)) decided to look again at this
issue and to determine whether a new
policy could be developed that would
take into account the competing
interests, and allow us to declare certain
interests in real estate not necessary for
project purposes to be excess.

Based on input from the North and
South Dakota congressional delegations,
state government, the Tribes, special
interest groups, the public and others,
the Office of the ASA(CW) developed
proposed criteria for excessing certain
interests in land for purposes of further
public discussion. Under this concept,

the Corps would retain only such
interests in lands as are necessary for
project purposes and transfer the
remaining interests to GSA for ultimate
disposition to the Department of the
Interior for the benefit of the Tribes. In
identifying the lands that could be
transferred, the following criteria/factors
would be considered: (1) Investments
made by others in the property; (2) the
need to maintain access to public and
private land; (3) the need to maintain
municipal and rural water supply
systems; (4) precedential implications.
Furthermore, the Office of the ASA(CW)
proposed that only lands acquired from
the SRST and TAT should be
considered for excessing.

Public Input

The ASA(CW) held public meetings
in North and South Dakota in June of
1994 to solicit public input on the
proposed criteria. Written input was
also solicited and received. A Summary
of Public Input can be examined. A
general discussion of the public input
follows:

Most commentors, whether they
favored or disfavored the proposed
action, urged more public and state
government participation in this effort,
and encouraged an open process.

Many commentors expressed
concerns regarding continued access to
shoreline for recreation purposes and
grazing. Many commentors also noted
concerns regarding existing recreation
areas. Some of these commentors
expressed the view that recreation areas
should remain in government hands to
guarantee continued public use.

Some commentors stated that lands
on which the government had expended
tax dollars should remain open to the
public. Others stated their desire that
lands on which private investments
have been made should be withheld
from transfer, even though those lands
were merely leased from the Corps.

Many commentors stated that the
repeal of the Equitable Compensation
Act was a broken promise to the
Indians. Many also expressed the need
for the government to redress the
flooding of Indian communities when
the projects were built. Some
commentors noted that the interests or
investments of lessees on Corps lands
should not be protected in perpetuity,
because those interests are, by nature,
only temporary.

Many commentors stated that lands
should be returned to non-Indian former
owners also.

Some commentors were concerned
that this action would increase existing
jurisdictional confusion. Other
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commentors questioned the
precedential implications of this action.

Test

As a result of the public input
received, the ASA(CW) determined that
the proposed criteria were appropriate,
but that they should be tested by
practical application. Corps
headquarters directed the Omaha
District to randomly sample 10 parcels
of former tribal land at Lake Oahe and
Lake Sakakawea an apply the four
criteria/factors mentioned above to each
parcel to illustrate, by example, the
effect of implementing this policy.

The Omaha District selected 10
sections (one square mile) of land at
each reservoir that contained former
tribal lands. Once the sections were
chosen, a map was prepared showing
the relationship of the former tribal land
to all other project lands within that
section.

Applying a 2.5 acre blockout using
close tangents above the contour of the
maximum operating pool, parcels were
identified which could be considered
candidates for transfer. Each of these
former tribal tracts were then
inventoried, and the four mentioned
criteria were applied to the candidate
transfer parcels. A matrix was prepared
for the purpose of summarizing the
parcels and providing a basis for
comparison.

The findings of this study indicate
that along the 828 miles of shoreline at
lake Sakakawea, using these criteria,
there would be less than 800 acres
available for excess. The findings at
Lake Oahe indicate that along the 265
miles of shoreline less than 1,600 acres
would be available for excess.
Depending on the application of the
above mentioned criteria, these numbers
will likely be less.

The results of the study, as well as the
maps prepared for the study, are on file
at the Omaha District office, and may be
examined.

Conclusion

After reviewing and considering the
public input received and upon
examining the results of this study, the
Acting Assistant Secretary of the Army
(Civil Works), in consultation with the
Commander, U.S. Army Corps of
Engineers, Missouri River Division and
the Commander, U.S. Army Corps of
Engineers, Omaha District, determined
that the three of the four proposed
criteria were valid criteria/factors that
should be considered in determining
which lands could be declared excess at
Lakes Sakakawea and Oahe. The fourth
criterion, “consider precedential
implications,” was deemed unnecessary

since this rule is limited to Corps lands
within the Standing Rock Sioux
Reservation and the Fort Berthold
Reservation of the Three Affiliated
Tribes and does not apply to other
Corps projects. Also, the ASA(CW)
determined that it would be appropriate
and desirable to consider all former
trust lands, allotted as well as tribal, for
excessing for the following reasons:
Inclusion of all trust lands is consistent
with the manner in which lands were
acquired for the project, and it creates
more manageable land units for both the
tribe and the Corps of Engineers.
Further, including all former trust lands
would be consistent with congressional
intent.

Public Participation

Dates and addresses for public
meetings will be announced at a later
date.

Although this document is a notice of
proposed rulemaking that solicits public
comment, the Corps of Engineers has
concluded that the regulations proposed
herein are interpretative and that the
notice and public procedure
requirements of 5 U.S.C. 553 do not
apply. Accordingly, these proposed
regulations do not constitute regulations
subject to the Regulatory Flexibility Act.
The requirements of Executive Order
No. 12291 do not apply to these
procedures. These regulations do not
constitute a “major rule within the
meaning of the Executive Order.”

List of Subjects in 33 CFR Part 211

Claims, Flood control, Indian
reservations, Public lands, Real property
acquisition, Reservoirs, Rights-of-way,
Waterworks.

For the reasons set forth in the
preamble, the Corps of Engineers
proposes to amend 33 CFR Part 211, as
set forth below:

Part 211—Real Estate Activities of the
Corps of Engineers in Connection with
Civil Works Projects

1. The authority citation for §211.148
is added to read as follows:

Authority: Section 211.148 issued under
40 U.S.C. 483, 486.

2. A new center heading and
§211.148 are added, to read as follows:

Excessing of Lands Within Indian
Reservations

§211.148 Excessing of lands within the
Fort Berthold Reservation of the Three
Affiliated Tribes at Lake Sakakawea and the
Standing Rock Sioux Tribe Reservation at
Lake Oahe.

For the projects at Lake Oahe and
Lake Sakakawea, interests in real estate

that are not required for project
purposes may be considered excess to
project purposes when:

(a) The lands lie within the external
boundaries of the Standing Rock Sioux
Tribe Reservation or the Fort Berthold
Reservation of the Three Affiliated
Tribes;

(b) The lands are former trust lands,
either allotted or tribal, acquired for the
project; and

(c) Appropriate interests in the lands
may be retained, or conditions imposed,
as are necessary to preserve the integrity
of legislatively authorized project
operations; provided:

(1) There has been no substantial
capital investment in the property
which cannot be recovered by the
investor prior to excessing;

(2) There will be no unreasonable
impact on access to public and private
land; and

(3) There will be no unreasonable
impact on municipal and rural water
supply systems.

Dated: March 23, 1995.

Approved:

Elizabeth L. Fagot,

Deputy Director of Real Estate.

[FR Doc. 95-8236 Filed 4—7-95; 8:45 am]
BILLING CODE 3710-62-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[AD-FRL-5182-6]
RIN 2060-AC19

National Emission Standards for
Hazardous Air Pollutants for Source
Categories: Organic Hazardous Air
Pollutants From the Synthetic Organic
Chemical Manufacturing Industry and
Other Processes Subject to the
Negotiated Regulation for Equipment
Leaks

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule: clarification.

SUMMARY: This action proposes
clarifying changes and corrections to
certain portions of the “National
Emission Standards for Hazardous Air
Pollutants from the Synthetic Organic
Chemical Manufacturing Industry and
Other Processes Subject to the
Negotiated Regulation for Equipment
Leaks” (collectively known as the
“hazardous organic NESHAP”’ or the
“HON"). This action proposes to
remove three compounds (glycerol tri-
(polyoxypropylene)ether, polyethylene
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glycol, and polypropylene glycol) from
the list of chemical production
processes regulated by the HON. The
production of these compounds is also
included in the source category
“Polyether Polyols Production’ and will
be regulated by that national emission
standards for hazardous air pollutants
(NESHAP). The EPA is also proposing
several changes to the equipment leak
requirements to clarify the intent of
certain provisions, to correct oversights,
and to simplify demonstration of
compliance with the regulation.

DATES: Comments. Comments must be
received on or before May 10, 1995,
unless a hearing is requested by April
20, 1995. If a hearing is requested,
written comments must be received by
May 25, 1995.

Public Hearing. Anyone requesting a
public hearing must contact the EPA no
later than April 20, 1995. If a hearing is
held, it will take place on April 25,
1995, beginning at 10 a.m.

ADDRESSES: Comments. Comments
should be submitted (in duplicate, if
possible) to: Air and Radiation Docket
and Information Center (6102),
Attention Docket Number A—90-20 (see
docket section below), room M-1500,
U.S. Environmental Protection Agency,
401 M Street, SW, Washington, D.C.
20460. The EPA requests that a separate
copy also be sent to the contact person
listed below.

Public Hearing. If a public hearing is
held, it will be held at the EPA’s Office
of Administration Auditorium, Research
Triangle Park, North Carolina. Persons
interested in attending the hearing or
wishing to present oral testimony
should notify Mrs. Kim Teal, U.S.
Environmental Protection Agency,
Research Triangle Park, N.C. 27711,
telephone (919) 541-5580.

Docket. Dockets No. A—90-20 and A—
89-10, containing the supporting
information for the original NESHAP
and this action, are available for public
inspection and copying between 8 a.m.
and 5:30 p.m., Monday through Friday,
at the EPA’s Air and Radiation Docket
and Information Center, Waterside Mall,
room M-1500, first floor, 401 M Street
SW, Washington, DC 20460, or by
calling (202) 260-7548 or 260-7549. A
reasonable fee may be charged for
copying.

FOR FURTHER INFORMATION CONTACT: Dr.
Janet S. Meyer, Emission Standards
Division (MD-13), U.S. Environmental
Protection Agency, Office of Air Quality
Planning and Standards, Research
Triangle Park, North Carolina 27711,
telephone number (919) 541-5254.

SUPPLEMENTARY INFORMATION:
I. Background

On April 22, 1994 (59 FR 19402), and
June 6, 1994 (59 FR 29196), the EPA
promulgated in the Federal Register
NESHAP for the synthetic organic
chemical manufacturing industry
(SOCMI), and for several other processes
subject to the equipment leaks portion
of the rule. These regulations were
promulgated as subparts F, G, H, and |
in 40 CFR part 63. Since the rule was
issued, the EPA has received inquiries
regarding certain portions of the rule
and EPA has concluded that it is
necessary to clarify these provisions and
to correct several oversights.

1. Removal of Polyols From Table 1 of
Subpart F

The list of SOCMI chemicals currently
includes three compounds—glycerol tri-
(polyoxypropylene)ether, polyethylene
glycol, and polypropylene glycol—
whose production emissions will be
regulated by the NESHAP for ““Polyether
Polyols Production,” a category of major
sources for which a maximum
achievable control technology (MACT)
standard is scheduled to be promulgated
by November 15, 1997. According to
documentation for the list of source
categories, the definition of ““Polyether
Polyols Production’ encompasses all
commercially important polyether
polyols, and therefore would clearly
include these three chemical
productions currently subject to the
HON.

The EPA believes that it would be
more reasonable and efficient to regulate
emissions from production of all
polyether polyols under only one rule,
rather than regulating some processes
under one rule and other polyol
processes under a different rule.
Specifically, the production process for
all polyether polyols is very similar, and
typical polyol facilities may
manufacture both SOCMI and non-
SOCMI polyether polyols with the same
equipment. Thus, EPA concluded that it
would be inappropriate to regulate
polyols under the HON. Also, because
hazardous air pollutant (HAP) emissions
from polyether polyol production are
relatively low, postponing regulation of
polyether polyols would not forestall
large HAP emission reductions.

Accordingly, the EPA proposes to
remove these three chemicals from the
list of SOCMI chemicals, located in
table 1 of subpart F of the final rule, and
to address these production processes
under the subsequent polyether polyols
production rule.

I1. Proposed Changes to Subpart H

A. Consolidation of Equipment Leak
Programs

Since 1981, EPA and States have
issued a number of different guidelines
and regulations for controlling
emissions from equipment leaks. Some
companies have reported that they have
to comply with anywhere from 5 to 11
different equipment leak programs at
one plant site. These programs
principally differ in applicability
criteria and have minor differences in
other details of the provisions. Because
of concerns regarding the cost of
maintaining separate programs, the
Regulatory Negotiation Committee
(Committee) that negotiated the
proposed rule upon which subpart H is
based agreed that compliance with the
negotiated rule would also constitute
compliance with any overlapping
applicable new source performance
standards (NSPS) or NESHAP (e.g.,
subpart VV of part 60 or subpart J of part
61). Unfortunately, this provision (40
CFR §63.160(b)) does not allow enough
consolidation of programs to adequately
address the problem. Owners and
operators of process units subject to the
HON still must maintain multiple
programs because process units may
have non-HAP containing process
equipment as well as HAP containing
process equipment. Consequently, a
number of industry representatives and
a State agency have requested that EPA
also allow owners and operators the
option of consolidating all the volatile
organic compounds (VOC) and HAP
equipment leak programs into one
program for each process unit. The EPA
agrees that consolidation of programs
will allow for more efficient
management of programs, reduce cost of
compliance, and improve compliance.
As EPA believes that the HON contains
more stringent requirements than any
other Federal equipment leak
regulations, EPA proposes to allow
override of those requirements with the
provisions of subpart H. It is proposed
to add a new paragraph (c) to §63.160
to allow an owner or operator to elect
to comply with subpart H for all VOC
containing process equipment in the
process unit in lieu of compliance with
40 CFR part 60 subparts VV, GGG, or
KKK or with 40 CFR part 61 subparts F
or J. The EPA also encourages States to
allow consolidation of State equipment
leak programs under subpart H. The
EPA believes that establishing one
program for a plant site or process unit
would reduce costs to States and local
agencies for permitting and enforcing
rules as well as reduce the cost of
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compliance for owners or operators of
sources.

B. Sampling Connection Systems

Subpart H requires that each sampling
connection system be equipped with
either a closed-loop or closed-vent
system or that a closed-purge system be
used, and that the system either return
the purge directly to the process, collect
and recycle the purge, or send the purge
to a control device. Following issuance
of the final rule, several chemical
companies inquired whether the purge
material could be sent to a hazardous
waste treatment, storage, and disposal
facility (TSDF) or a controlled
wastewater collection and treatment
facility in lieu of sending the purge to
a control device as specified in §63.172.
Typically, the purge material could not
be returned to the process due to
polymerization or other characteristics
that severely limited the utility of the
material. The EPA agrees that this
control option would meet the intent of
the sampling connection system
provisions, which is to ensure that
purged material is captured and either
returned to a process or destroyed.
Therefore, it is proposed to add
provisions to §63.166 to allow
treatment of collected purge material at
permitted TSDF or solid waste facilities.
The proposed provisions also allow use
of waste management units complying
with §863.133-63.138 of subpart G. The
proposed §63.166 also includes minor
clarifying edits to paragraphs (a) and
(b)(1) through (b)(3). Also, due to
numerous questions, EPA is proposing
to add a definition for the term sampling
connection system.

C. Less Frequent Monitoring of Valves in
Phase IlI

Since the final rule was issued, EPA
has received inquiries about the
feasibility of using data collected before
April 22, 1994 and use of data that
differs slightly from the requirements of
§63.180(b). Although the preamble to
the final rule (59 FR 19446) did state
that the rule was intended to allow
owners or operators the flexibility to
initiate phase Il of the valve standard
at anytime, the revisions to subpart H
did not include an explicit statement
that data collected before April 22, 1994
could be used or that less frequent
monitoring within Phase Ill could begin.
Some of the callers seemed to be
concerned that the requirements for
monitoring data specified in 8§ 63.180(b)
precluded use of data collected before
the rule was final. Consequently, it is
proposed to add paragraphs to 8 63.168
and 863.174 to specifically allow use of
data collected before April 22, 1994. It

is also proposed to clarify that data
collected before April 22, 1994 may
have minor deviations from the
requirements in § 63.180(b)(1) through
(b)(6). Examples of minor deviations
from the requirements of §63.180(b)(1)
through (b)(6) are use of a slightly
different monitoring frequency or
monitoring at a different leak definition
provided the data would still indicate
the presence or absence of a leak.

D. Flow Indicators

In the HON, as well as in other
section 111 and 112 standards, EPA has
required the use of flow indicators or
car-seal systems to ensure that
emissions are continuously vented to an
appropriate control device [see
§63.172(j)(1) for example]. The EPA has
recently learned that, as these
provisions are presently drafted, it
appears that either flow must be
measured or that specified equipment
(i.e., car-seal systems or lock and key-
type valve configurations) must be used.
The intent of these provisions is to
provide a means of indicating when
emissions are bypassing a control
device. There was no intention in
drafting these provisions to limit the
method used for detecting or monitoring
for potential by-passes of control
devices. The EPA has concluded that
these provisions need to be clarified and
the clearest way is to expand the
definition of flow indicator to include
reference to devices that do not measure
flow and to remove the reference to
presence of flow from the by-pass
monitoring requirement. The EPA is
proposing to amend subpart H to clarify
this provision by adding a definition for
“flow indicator” and by revising
paragraph (j)(1) of §63.172.

E. Safety Issues With §63.163 and
§63.167

Since the final rule was promulgated,
EPA has learned of a few situations
where compliance with the provisions
of the rule creates, or has the potential
to create, serious safety hazards for
plant or monitoring personnel. These
concerns arise because no provisions
presently exist in some sections of
subpart H to exempt unsafe situations
from specific equipment or monitoring
requirements. The need for these
provisions was not raised in the
Committee discussions or in the public
comments. The EPA believes that the
concerns are being raised now as the
rule is being implemented because these
safety issues only arise in a few cases.

Consequently, EPA is proposing to
add unsafe-to-monitor provisions for
pumps and an exemption from the
requirement to cap, or plug, open-ended

lines or valves for materials that
represented a safety or explosion
hazard. The unsafe-to-monitor provision
for pumps is patterned after the unsafe-
to-monitor valve provisions. Pumps that
are unsafe-to-monitor are pumps that
are located in an area that presents an
imminent danger to personnel due to
the presence of toxic materials,
explosive process conditions, or high
pressure. This provision would exempt
pumps in unsafe locations from routine
monitoring requirements, but would
require monitoring during safe-to-
monitor periods.

The EPA is also proposing to exempt
open-ended lines or valves containing
materials that represented a safety or
explosion hazard from the requirement
to equip the line with a cap or plug. The
EPA has recently learned that in a few
processes the requirement to cap, or
plug, the line could result in trapping
highly-reactive monomer in the line. In
these cases, the polymerization reaction
will cause serious overpressure and
catastrophic equipment failure
presenting a safety hazard to plant
personnel and creating the potential for
greater emissions to the atmosphere
than if the line were left uncapped.

F. Inaccessible and Difficult-to-Monitor
Agitators

The Committee developed the
requirements for agitators based on the
assumption that agitators were
technologically similar to pumps. In the
Committee discussions, it was assumed
that agitators would be just as accessible
as pumps. The EPA has recently learned
that there are a few facilities where
agitators are inaccessible, and it simply
is not feasible to monitor this
equipment. Consequently, it is proposed
to add an exemption for inaccessible
agitators and to provide consideration
for difficult-to-monitor agitators. The
proposed provisions in §863.173(h) and
(i) are patterned after the difficult-to-
monitor valve provisions and the
inaccessible connector provision in
863.174(h)(1)(iii). Because it is
conceivable that there could also be
processes where agitators are located in
areas that pose an imminent danger to
monitoring personnel, provisions to
exempt unsafe-to-monitor agitators are
also proposed. Recordkeeping
requirements for difficult-to-monitor
and unsafe-to-monitor equipment are
included in the proposed revisions to
§63.181(b)(7).

G. Porcelain Connectors

In development of the connector
provisions, the Committee exempted
glass and glass-lined connectors from
the monitoring requirements because of
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the limited potential for on-line repair.
The Committee was concerned that
tightening of bolts on glass and glass-
lined connectors presented a high risk
of breakage and potential for significant
accidental releases. Since the rule was
issued, EPA has learned that porcelain
connectors are also used at some
facilities. Since porcelain connectors, as
well as other forms of ceramic materials,
would also have a high risk of breakage
during on-line repairs, EPA is proposing
to revise §63.174(h)(1) to use the more
generic terminology ‘‘ceramic or
ceramic-lined” connector.

H. Pressure Test for Batch Process
Equipment

Two changes are being proposed to
the pressure test provisions of
§63.180(f). The pressure test provisions
for batch process equipment were
derived from general industry practice
and EPA’s experience with testing of
tank trucks and railcars for vapor
tightness. In development of these
provisions, the Committee assumed that
this testing would be conducted on
equipment operating at pressures greater
than atmospheric but less than 10
pounds per square inch gauge (psig).
The EPA has since learned that there are
some batch operations operating at
essentially atmospheric pressure for
which the pressure/vacuum test
provisions represent the only practical
means of complying with the standard.
Unfortunately, the Committee agreed to
language on the test provisions that does
not allow pressurization beyond the
operating pressure of the equipment.
The EPA believes that this is an
unintentional limitation on the
availability of the pressure test option.
Therefore, EPA is proposing to revise
§63.180(f)(1) to allow pressurization to
less than the set pressure of any
pressure relief device or to within safety
limits of the operating equipment. The
EPA has also recently become aware
that there are batch processes operating
at greater than 10 psig for which the
owner or operator also wishes to use the
pressure/vacuum test provisions of the
rule. In such cases, the precision
requirements for the pressure gauge
(2.5 mm mercury in the range of the
test pressure) could mean no pressure
gauge would be available or no gauge
would be available at a reasonable cost.
To determine whether any revision to
these provisions would be appropriate,
the EPA reviewed the basis for the
precision specification for the pressure
gauge. It was found that the precision
specified in the rule was the result of
the assumed range of test pressures, an
assumed test duration of 15 minutes,
and a relative accuracy of +10 percent.

Based on these findings EPA thinks that
it would be appropriate to allow an
alternative procedure for cases where a
pressure gauge with a precision of £2.5
mm mercury in the range of the test
pressure is not reasonably available. The
EPA proposes to allow the owner or
operator to use a pressure gauge with a
precision of +10 percent of the test
pressure and to extend the duration of
the test for the time necessary to detect
a pressure loss (or rise) that equals a rate
of 1 psig/hr.

IV. Proposed Changes to Subpart |

A. Notification and Compliance Dates
for Process Changes

Presently, subpart | does not specify
compliance dates for process units or
equipment affected by operational
changes as is done in 88 63.100(k)
through (m) of subpart F. These subpart
F provisions specify the notification and
approval requirements for each type of
change as well as the compliance date
for equipment affected by the change.
These procedures were included in
subpart F to allow HON sources to
follow the administrative procedures in
subpart F, subpart G, and, as
appropriate, the administrative
procedures of subpart A and the
operating permits rule until final action
on the section 112(g) rule resolves the
guestion of whether individual MACT
standard administrative procedures
supersede the administrative procedures
of the section 112(g) rule. These
provisions were omitted from subpart I.
To correct this omission paragraphs
(9)(3), (9)(4), and (h) are proposed to be
added to §63.190 to specify compliance
dates for operational changes that are
expected to occur.

B. Definitions

Definitions for “process unit”” and
‘“‘source’ are proposed to be added to
§63.191 to correct an oversight. These
definitions were inadvertently omitted
in drafting the final rule. The proposed
definition for *‘process unit” is derived
from the original definition agreed to by
the Committee. The proposed definition
for ““source” is based on the definition
for “source” in subpart F.

Due to several requests for
clarification of the applicability of
subpart | to operations at
pharmaceutical facilities, the EPA is
also proposing a revision to the
definition of “pharmaceutical
production process.” The provisions of
subpart | were intended to apply only to
those pharmaceutical production
processes that synthesize a
pharmaceutical product. At facilities
with solvent recovery capabilities, waste

solvent from the synthesis process is
generally recovered and purified in a
step separate from the pharmaceutical
synthesis process. The provisions of
subpart | were not intended to cover
such solvent recovery processes.
Peripheral operations not necessary for
the production of the drug, such as
formulation (the physical mixing of one
or more final products), tablet coating
(physically coating the final product),
and solvent recovery (repurifying the
solvent after drug production and
reintroducing the pure solvent into raw
solvent storage), are not considered part
of the pharmaceutical production
process as defined in subpart I.
Therefore, EPA is proposing to add a
phrase to the last sentence in the
definition to clarify that solvent
recovery operations located at
pharmaceutical facilities are not subject
to the provisions of Subpart I. This
definition for “pharmaceutical
production process” in subpart | should
be viewed as being unique to subpart |
and should not be viewed as
determining applicability in other
standards.

C. Bench-Scale Batch Process
Equipment

It has recently come to EPA’s
attention that there are a few
pharmaceutical companies producing
products in extremely small batches
using laboratory or small bench-scale
equipment. The equipment in these
processes is very small (typically valves
and connectors are less than 0.5 inches
in diameter) and is closely-spaced.
These small bench-scale processes
typically produce a kilogram or less of
product per batch and only a small
number of batches are run each year.
However, because the components in
these processes are generally in HAP
service more than 300 hours per year,
the processes would be subject to the
provisions of subparts | and H. The EPA
is revising § 63.190(f) of subpart | to
clarify that bench-scale batch processes
are not subject to the provisions of
subpart | and H. A definition for
“bench-scale batch process” is also
being added to §63.191 of subpart I. The
EPA thinks that this correction is
necessary because the equipment cannot
reasonably be monitored and repaired
routinely for any rational benefit. The
equipment in these processes is so
tightly situated that access by the
monitor probe is essentially precluded
and it is difficult to determine the origin
of a leak if one is detected. Furthermore,
due to the size of these units, emissions
would be insignificant due to the small
number of components, the amount of
time the components are in HAP



Federal Register / Vol. 60, No. 68 / Monday, April 10, 1995 / Proposed Rules

18075

service, and the small quantities of
materials processed.

V. Administrative
A. Paperwork Reduction Act

The information collection
requirements of the previously
promulgated NESHAP were submitted
to and approved by the Office of
Management and Budget (OMB). A copy
of this Information Collection Request
(ICR) document (OMB control humber
1414.02) may be obtained from Sandy
Farmer, Information Policy Branch
(2136); U.S. Environmental Protection
Agency; 401 M Street, SW; Washington,
DC 20460 or by calling (202) 260-2740.

Today’s proposed changes to the
NESHAP should have no impact on the
information collection burden estimates
made previously. The changes consist of
new definitions, alternative test
procedures, and clarifications of
requirements; not additional
requirements. Consequently, the ICR has
not been revised.

B. Executive Order 12866 Review

The HON rule promulgated on April
22, 1994 was considered ‘‘significant”
under Executive Order 12866 and a
regulatory impact analysis (RIA) was
prepared. The amendments issued today
clarify the rule and do not add any
additional control requirements. The
EPA believes that these amendments
would have a negligible impact on the
results of the RIA and the change is
considered to be within the uncertainty
of the analysis.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
requires the identification of potentially
adverse impacts of Federal regulations
upon small business entities. The Act
specifically requires the completion of a
Regulatory Flexibility Analysis in those
instances where small business impacts
are possible. Because this rulemaking
imposes no adverse economic impacts,
a Regulatory Flexibility Analysis has not
been prepared.

List of Subjects in 40 CFR Part 63

Environmental protection, Air
pollution control, Hazardous
substances, Reporting and
recordkeeping requirements.

Dated: March 28, 1995.
Carol M. Browner,
Administrator.

For the reasons set out in the
preamble, title 40, chapter I, part 63
subparts F, H and | of the Code of
Federal Regulations is proposed to be
amended as follows:

1. The authority citation for part 63
continues to read as follows:

Authority: Sections 101, 112, 114, 116, and
301 of the Clean Air Act (42 U.S.C. 7401, et
seq., as amended by Pub. L. 101-549, 104
Stat. 2399).

Subpart F—National Emission
Standards for Organic Hazardous Air
Pollutants From the Synthetic Organic
Chemical Manufacturing Industry

Table 1 of Subpart F—[Amended]

2. Table 1 of subpart F is amended by
removing the entries for glycerol tri-
(polyoxypropylene)ether, polyethylene
glycol, and polypropylene glycol and
their associated CAS number and group
number.

Subpart H—National Emission
Standards for Organic Hazardous Air
Pollutants for Equipment Leaks

3. Section 63.160 is amended by
adding a new paragraph (c) to read as
follows:

§63.160 Applicability and designation of
source.
* * * * *

(c) If a process unit subject to the
provisions of this subpart has
equipment to which this subpart does
not apply, but which is subject to a
standard identified in paragraph (c)(1)
or (c)(2) of this section, the owner or
operator may elect to apply this subpart
to all such equipment in the process
unit. If the owner or operator elects this
method of compliance, all VOC in such
equipment shall be considered, for
purposes of applicability and
compliance with this subpart, as if it
were organic HAP. Compliance with the
provisions of this subpart, in the
manner described in this paragraph,
shall be deemed to constitute
compliance with the standard identified
in paragraph (c)(1) or (c)(2) of this
section.

(1) 40 CFR part 60 subpart VV, GGG,
or KKK; or

(2) 40 CFR part 61 subpart F or J.

* * * * *

4. Section 63.161 is amended by
adding in alphabetical order the
definitions “flow indicator” and
“sampling connection system” to read
as follows:

§63.161 Definitions.
* * * * *

Flow indicator means a device which
indicates whether gas flow is, or
whether the valve position would allow
gas flow to be present, in a line.

* * * * *

Sampling connection system means

an assembly of equipment within a

process unit used during periods of
representative operation to take samples
of the process fluid. Equipment used to
take non-routine grab samples is not
considered a sampling connection
system.
* * * * *

5. Section 63.163 is amended by
adding paragraph (j) to read as follows:

§63.166 Standards: Pumps in light liquid
service.
* * * * *

(i) Any pump that is designated, as
described in §63.181(b)(7)(i) of this
subpart, as an unsafe-to-monitor pump
is exempt from the requirements of
paragraphs (b) through (e) of this section
if:

(1) The owner or operator of the pump
determines that the pump is unsafe to
monitor because monitoring personnel
would be exposed to an immediate
danger as a consequence of complying
with paragraphs (b) through (d) of this
section; and

(2) The owner or operator of the pump
has a written plan that requires
monitoring of the pump as frequently as
practicable during safe-to-monitor
times, but not more frequently than the
periodic monitoring schedule otherwise
applicable.

6. Section 63.166 is amended by
revising paragraphs (a) and (b) to read
as follows:

§63.166 Standards: Sampling connection
systems.

(a) Each sampling connection system
shall be equipped with a closed-purge,
closed-loop, or closed-vent system,
except as provided in §63.162(b) of this
subpart. Gases displaced during filling
of the sample container are not required
to be collected or captured.

(b) Each closed-purge, closed-loop, or
closed-vent system as required in
paragraph (a) of this section shall:

(1) Return the purged process fluid
directly to the process line; or

(2) Collect and recycle the purged
process fluid to a process;

(3) Be designed and operated to
capture and transport the purged
process fluid to a control device that
complies with the requirements of
8§63.172 of this subpart; or

(4) Collect and transport the purged
process fluid to a system or facility
identified in paragraph (b)(4)(i), (ii), or
(iii) of this section.

(i) A waste management unit as
defined in §63.111 of subpart G of this
part, if the waste management unit is
subject to, and operated in compliance
with the provisions of subpart G of this
part applicable to group 1 wastewater
streams.
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(ii) A treatment, storage, or disposal
facility subject to regulation under 40
CFR part 264, 265, or 266; or

(iii) A facility permitted, licensed, or
registered by a State to manage
municipal or industrial solid waste, if
the process fluids are not hazardous
waste as defined in 40 CFR part 261.

* * * * *

7. Section 63.167 is amended by

adding paragraph (e) to read as follows:

§63.167 Standards: Open-ended valves or
lines.
* * * * *

(e) Open-ended valves or lines
containing materials which would
autocatalytically polymerize or, would
prevent an explosion, serious
overpressure, or other safety hazard if
capped or equipped with a double block
and bleed system as specified in
paragraphs (a) through (c) of this section
are exempt from the requirements of
paragraph (a) through (c) of this section.

8. Section 63.168 is amended by
adding a new paragraph (a)(3) to read as
follows:

§63.168 Standards: Valves in gas/vapor
service and in light liquid service.
a * X *

(3) The use of monitoring data
generated before April 22, 1994 to
qualify for less frequent monitoring is
governed by the provisions of
§63.180(b)(6) of this subpart.

* * * * *

9. Section 63.172 is amended by
revising the first sentence of paragraph
(1)(2) to read as follows:

§63.172 Standards: Closed-vent systems
and control devices.
* * * * *

1 * * *

(1) Install, set or adjust, maintain, and
operate a flow indicator that takes a

reading at least once every 15 minutes.
* * *

* * * * *

10. Section 63.173 is amended by
adding paragraphs (h), (i) and (j) to read
as follows:

§63.173 Standards: Agitators in gas/vapor
service and in light liquid service.
* * * * *

(h) Any agitator that is difficult-to-
monitor is exempt from the
requirements of paragraphs (a) through
(d) of this section if:

(1) The owner or operator determines
that the agitator cannot be monitored
without elevating the monitoring
personnel more than 2 meters above a
support surface or it is not accessible at
anytime in a safe manner;

(2) The process unit within which the
agitator is located is an existing source

or the owner or operator designates less
than 3 percent of the total number of
agitators in a new source as difficult-to-
monitor; and

(3) The owner or operator follows a
written plan that requires monitoring of
the agitator at least once per calendar
year.

(i) Any agitator that is obstructed by
equipment or piping that prevents
access to the agitator by a monitor probe
is exempt from the monitoring
requirements of paragraphs (a) through
(d) of this section.

(i) Any agitator that is designated, as
described in §63.181(b)(7)(i) of this
subpart, as an unsafe-to-monitor agitator
is exempt from the requirements of
paragraphs (b) through (d) of this
section if:

(1) The owner or operator of the
agitator determines that the agitator is
unsafe to monitor because monitoring
personnel would be exposed to an
immediate danger as a consequence of
complying with paragraphs (a) through
(d) of this section; and

(2) The owner or operator of the
agitator has a written plan that requires
monitoring of the agitator as frequently
as practicable during safe-to-monitor
times, but not more frequently than the
periodic monitoring schedule otherwise
applicable.

11. Section 63.174 is amended by
adding a new paragraph (b)(4) and by
revising the first sentence of paragraph
(h)(1) introductory text to read as
follows:

§63.174 Standards: Connectors in gas/
vapor service and in light liquid service.
* * * * *

(b) * X X

(4) The use of monitoring data
generated before April 22, 1994 to
qualify for less frequent monitoring is
governed by the provisions of
§63.180(b)(6).

* * * * *

(h)(1) Any connector that is
inaccessible or is ceramic or ceramic-
lined (e.g., porcelain, glass, or glass-
lined), is exempt from the monitoring
requirements of paragraphs (a) and (c) of
this section and from the recordkeeping
and reporting requirements of §63.181
and §63.182 of this subpart. * * *

* * * * *

12. Section 63.180 is amended by
redesignating paragraph (b)(2) as
(b)(2)(i) and revising the first sentence of
newly designated paragraph (b)(2)(i), by
adding a paragraph (b)(2)(ii), by revising
paragraph (b)(4)(iii), by revising
paragraph (b)(6) by revising paragraph
(f)(1), and by adding a sentence to
paragraph (f)(4) to read as follows:

§63.180 Test methods and procedures.

* * * * *

(b) * Kk Kk

(2)(i) Except as provided for in
paragraph (b)(2)(ii) of this section, the
detection instrument shall meet the
performance criteria of Method 21 of 40
CFR part 60, appendix A, except the
instrument response factor criteria in
section 3.1.2(a) of Method 21 shall be
for the average composition of the
process fluid not each individual VOC
in the stream. * * *

(i) If no instrument is available at the
plant site that will meet the
performance criteria specified in
paragraph (b)(2)(i) of this section, the
instrument readings may be adjusted by
multiplying by the average response
factor of the process fluid, calculated on
an inert-free basis as described in
paragraph (b)(2)(i) of this section.

(3 * * *

(4) * X *

(iii) The instrument may be calibrated
at a higher methane concentration than
the concentration specified for that
piece of equipment. The concentration
of the calibration gas may exceed the
concentration specified as a leak by no
more than 2,000 parts per million. If the
monitoring instrument’s design allows
for multiple calibration scales, then the
lower scale shall be calibrated with a
calibration gas that is no higher than
2,000 parts per million above the
concentration specified as a leak and the
highest scale shall be calibrated with a
calibration gas that is approximately
equal to 10,000 parts per million.

* * * * *

(6) Monitoring data that do not meet
the criteria specified in paragraphs
(b)(1) through (b)(5) of this section may
be used to qualify for less frequent
monitoring under the provisions in
§63.168 (d)(2) and (d)(3) or §63.174
(b)(3)(ii) or (b)(3)(iii) of this subpart
provided the data meet the conditions
specified in paragraphs (b)(6)(i) and
(b)(6)(ii) of this section.

(i) The data were obtained before
April 22, 1994.

(ii) The departures from the criteria
specified in paragraphs (b)(1) through
(b)(5) of this section or from the
specified monitoring frequency of
§63.168(c) are minor and do not
significantly affect the quality of the
data. Examples of minor departures are
monitoring at a slightly different
frequency (such as every 6 weeks
instead of monthly or quarterly),
following the performance criteria of
section 3.1.2(a) of Method 21 of
Appendix A of 40 CFR part 60 instead
of paragraph (b)(2) of this section, or
monitoring at a different leak definition
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if the data would indicate the presence
or absence of a leak at the concentration
specified in this subpart. Failure to use
a calibrated instrument is not
considered a minor departure.
* * * * *

f) * * *

(1) The batch product-process
equipment train shall be pressurized
with a gas to a pressure less than the set
pressure of any safety relief devices or
valves or to a pressure slightly above the
operating pressure of the equipment, or
alternatively the equipment shall be

placed under a vacuum.
2 * * *

3***

(4)* * *If such a pressure
measurement device is not reasonably
available, the owner or operator shall
use a pressure measurement device with
a precision of at least +10 percent of the
test pressure of the equipment and shall
extend the duration of the test for the
time necessary to detect a pressure loss
or rise that equals a rate of 1 psig per
hour.

* * * * *

13. Section 63.181 is amended by
revising the introductory text in
paragraph (b)(7) and by revising
paragraph (b)(7)(ii) to read as follows:

§63.181 Recordkeeping requirements.
* * * * *
b * * *

(7) The following information
pertaining to all pumps subject to the
provisions of §63.163(j), valves subject
to the provisions of § 63.168(h) and (i)
of this subpart, agitators subject to the
provisions of § 63.173(h) through (j),
and connectors subject to the provisions
of §63.174 (f) through (h) of this subpart
shall be recorded:

i * X *

(i) A list of identification numbers for
the equipment that is designated as
difficult to monitor, an explanation of
why the equipment is difficult to
monitor, and the planned schedule for

monitoring this equipment.
* * * * *

Subpart I—National Emission
Standards for Organic Hazardous Air
Pollutants for Certain Processes
Subject to the Negotiated Regulation
for Equipment Leaks

14. Section 63.190 is amended by
revising paragraph (f), paragraphs (g)(1)
introductory text and (g)(2) introductory
text, by adding paragraphs (g)(3) and
(9)(4), and revising paragraph (i) to read
as follows:

§63.190 Applicability and designation of
source.
* * * * *

(f) The provisions of subparts | and H
of this part do not apply to research and
development facilities or to bench-scale
batch processes, regardless of whether
the facilities or processes are located at
the same plant site as a process subject
to the provisions of subpart | and H of
this part.

(9)(2) If an additional process unit
specified in paragraph (b) of this section
is added to a plant site that is a major
source as defined in section 112(a) of
the Act, the addition shall be subject to
the requirements for a new source in
subparts H and | of this part if:

* * * * *

(2) If any change is made to a process
subject to this subpart, the change shall
be subject to the requirements for a new
source in subparts H and | of this part
if:

* * * * *

(3) If an additional process unit is
added to a plant site or a change is made
to a process unit and the addition or
change is determined to be subject to
the new source requirements according
to paragraphs (g)(1) or (g)(2) of this
section:

(i) The new or reconstructed source
shall be in compliance with the new
source requirements of subparts H and
| of this part upon initial start-up of the
new or reconstructed source or by April
22,1994, whichever is later; and

(if) The owner or operator of the new
or reconstructed source shall comply
with the reporting and recordkeeping
requirements in subparts H and | of this
part that are applicable to new sources.
The applicable reports include, but are
not limited to:

(A) Reports required by §63.182(b), if
not previously submitted, §63.182(c)
and (d) of subpart H of this part; and

(B) Reports and notifications required
by subpart A of this part that are
applicable to subparts H and | of this
part, as identified in § 63.192(a) of this
subpart.

(4) If an additional process unit is
added to a plant site, if a surge control
vessel or bottoms receiver becomes
subject to §63.170 of subpart H, or if a
compressor becomes subject to §63.164
of subpart H, and if the addition or
change is not subject to the new source
requirements as determined according
to paragraphs (g)(1) or (g)(2) of this
section, the requirements in paragraphs
(9)(4)(i) through (g)(4)(iii) of this section
shall apply. Examples of process
changes include, but are not limited to,
changes in production capacity,
feedstock type, or catalyst type, or
whenever there is replacement, removal,
or addition of recovery equipment. For
purposes of this paragraph, process

changes do not include: process upsets,
unintentional temporary process
changes, and changes that are within the
equipment configuration and operating
conditions documented in the
Notification of Compliance Status
required by §63.182(c) of subpart H of
this part.

(i) The added emission point(s) and
any emission point(s) within the added
or changed process unit are subject to
the requirements of subparts H and | of
this part for an existing source;

(ii) The added emission point(s) and
any emission point(s) within the added
or changed process unit shall be in
compliance with subparts H and | of
this part by the dates specified in
paragraphs (g)(4)(ii)(A) or (9)(4)(ii)(B) of
this section, as applicable.

(A) If a process unit is added to a
plant site or an emission point(s) is
added to an existing process unit, the
added process unit or emission point(s)
shall be in compliance upon initial
start-up of the added process unit or
emission point(s) or by April 22, 1997,
whichever is later.

(B) If a surge control vessel or bottoms
receiver becomes subject to §63.170 of
subpart H, if a compressor becomes
subject to §63.164 of subpart H, or if a
deliberate operational process change
causes equipment to become subject to
subpart H of this part, the owner or
operator shall be in compliance upon
initial start-up or by April 22, 1997,
whichever is later, unless the owner or
operator demonstrates to the
Administrator that achieving
compliance will take longer than
making the change. The owner or
operator shall submit to the
Administrator for approval a
compliance schedule, along with a
justification for the schedule. The
Administrator shall approve the
compliance schedule or request changes
within 120 calendar days of receipt of
the compliance schedule and
justification.

(iii) The owner or operator of a
process unit or emission point that is
added to a plant site and is subject to
the requirements for existing sources
shall comply with the reporting and
recordkeeping requirements of subparts
H and | of this part that are applicable
to existing sources, including, but not
limited to, the reports listed in
paragraphs (g)(4)(iii)(A) and (g)(4)(iii)(B)
of this section.

(A) Reports required by §63.182 of
subpart H of this part; and

(B) Reports and notifications required
by subpart A of this part that are
applicable to subparts H and | of this
part, as identified in §63.192(a) of this
subpart.
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(i) If a change that does not meet the
criteria in paragraph (g)(4) of this
section is made to a process unit subject
to subparts H and | of this part, and the
change causes equipment to become
subject to the provisions of subpart H of
this part, then the owner or operator
shall comply with the requirements of
subpart H of this part for the equipment
as expeditiously as practicable, but in
no event later than 3 years after the
equipment becomes subject.

(1) The owner or operator shall
submit to the Administrator for
approval a compliance schedule, along
with a justification for the schedule.

(2) The Administrator shall approve
the compliance schedule or request
changes within 120 calendar days of
receipt of the compliance schedule and
justification.

* * * * *

15. Section 63.191 is amended by
adding in alphabetical order definitions
for ““bench-scale batch process,”
“process unit,” and “‘source” to
paragraph (b) and revising the definition
of “pharmaceutical production process”
in paragraph (b) to read as follows:

§63.191 Definitions.

(b) * x %

Bench-scale batch process means a
batch process (other than a research and
development facility) that is capable of
being located on a laboratory bench top.
This bench-scale equipment will
typically include reagent feed vessels, a
small reactor and associated product
separator, recovery and holding
equipment. These processes are only
capable of producing small quantities of
product.

* * * * *

Pharmaceutical production process
means a process that synthesizes
pharmaceutical intermediate or final
products using carbon tetrachloride or
methylene chloride as a reactant or
process solvent. Pharmaceutical
production process does not mean
process operations involving
formulation activities, such as tablet
coating or spray coating of drug
particles, or solvent recovery.

* * * * *

Process unit means the equipment
assembled and connected by pipes or
ducts to process raw materials and to
manufacture a product. For the
purposes of this subpart, process unit
includes all unit operations and
associated equipment (e.g., reactors and
associated product separators and
recovery devices), associated unit
operations (e.g., extraction columns),
any feed and product storage vessels,

and any transfer racks for distribution of
final product.
* * * * *

Source means the collection of
equipment listed in §63.190(d) to which
this subpart applies as determined by
the criteria in §63.190. For purposes of
subparts H and | of this part, the term
affected source as used in subpart A of
this part has the same meaning as the
term source defined in this definition.

* * * * *

[FR Doc. 95-8201 Filed 4-7-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 63
[AD-FRL-5182-5]
RIN 2060-AC19

National Emission Standards for
Hazardous Air Pollutants for Source
Categories: Organic Hazardous Air
Pollutants From the Synthetic Organic
Chemical Manufacturing Industry and
Other Processes Subject to the
Negotiated Regulation for Equipment
Leaks

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: This action proposes to
correct errors and clarify regulatory text
of the ““National Emission Standards for
Hazardous Air Pollutants for Source
Categories: Organic Hazardous Air
Pollutants from the Synthetic Organic
Chemical Manufacturing Industry and
Other Processes Subject to the
Negotiated Regulation for EQuipment
Leaks,”” which was issued as a final rule
on April 22, 1994 and June 6, 1994. This
rule is commonly known as the
Hazardous Organic NESHAP or the
HON. Because the revisions merely
correct errors and clarify regulatory text
the Agency does not anticipate receiving
adverse comments. Consequently the
revisions are also being issued as a
direct final rule in the final rules section
of this Federal Register. If no significant
adverse comments are timely received,
no further action will be taken with
respect to this proposal and the direct
final rule will become final on the date
provided in that action.

DATES: Comments. Comments must be
received on or before May 10, 1995,
unless a hearing is requested by April
20, 1995. If a hearing is requested,
written comments must be received by
May 25, 1995.

Public Hearing. Anyone requesting a
public hearing must contact the EPA no
later than April 20, 1995. If a hearing is

held, it will take place on April 25,
1995, beginning at 10:00 a.m.

ADDRESSES: Comments. Comments
should be submitted (in duplicate, if
possible) to: Air and Radiation Docket
and Information Center (6102),
Attention Docket Number A—90-20 (see
docket section below), room M-1500,
U.S. Environmental Protection Agency,
401 M Street, SW, Washington, D.C.
20460. The EPA requests that a separate
copy also be sent to the contact person
listed below.

Public Hearing. If a public hearing is
held, it will be held at the EPA’s Office
of Administration Auditorium, Research
Triangle Park, North Carolina. Persons
interested in attending the hearing or
wishing to present oral testimony
should notify Mrs. Kim Teal, U.S.
Environmental Protection Agency,
Research Triangle Park, N.C. 27711,
telephone (919) 541-5580.

Docket. Dockets No. A—90-20 and A—
89-10, containing the supporting
information for the original NESHAP
and this action, are available for public
inspection and copying between 8:00
a.m. and 5:30 p.m., Monday through
Friday, at the EPA’s Air and Radiation
Docket and Information Center,
Waterside Mall, room M-1500, first
floor, 401 M Street SW, Washington, DC
20460, or by calling (202) 260-7548 or
260 -7549. A reasonable fee may be
charged for copying.

FOR FURTHER INFORMATION CONTACT: Dr.
Janet S. Meyer, Emission Standards
Division (MD-13), U.S. Environmental
Protection Agency, Office of Air Quality
Planning and Standards, Research
Triangle Park, North Carolina 27711,
telephone number (919) 541-5254.

SUPPLEMENTARY INFORMATION: If no
significant, adverse comments are
timely received, no further activity is
contemplated in relation to this
proposed rule and the direct final rule
in the final rules section of this Federal
Register will automatically go into effect
on the date specified in that rule. If
significant adverse comments are timely
received on any provision, that
provision of the direct final rule will be
withdrawn and all public comment
received on that provision will be
addressed in a subsequent final rule
based on the relevant portions of this
proposed rule. Because the Agency will
not institute a second comment period
on this proposed rule, any parties
interested in commenting should do so
during this comment period.

For further supplemental information,
the detailed rationale, and the rule
provisions, see the information
provided in the direct final rule in the
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final rules section of this Federal
Register.

Executive Order 12866 Review

The HON rule promulgated on April
22, 1994 was considered “‘significant”
under Executive Order 12866 and a
regulatory impact analysis (RIA) was
prepared. Today’s proposed revisions
clarify the rule and do not add any
additional control requirements. The
EPA believes that these revisions would
have a negligible impact on the results
of the RIA and the change is considered
to be within the uncertainty of the
analysis.

Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
requires the identification of potentially
adverse impacts of Federal regulations
upon small business entities. The Act
specifically requires the completion of a
Regulatory Flexibility Analysis in those
instances where small business impacts
are possible. Because this rulemaking
imposes no adverse economic impacts,
a Regulatory Flexibility Analysis has not
been prepared.

List of Subjects in 40 CFR Part 63

Environmental protection, Air
pollution control, Hazardous
substances, Reporting and
recordkeeping requirements.

Dated: March 28, 1995.

Carol M. Browner,

Administrator.

[FR Doc. 95-8200 Filed 4-7-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 799
[OPPTS-42111E, FRL-4927-8]

RIN 2070-AB94

Test Rule; Office of Water Chemicals
Proposed Withdrawal of Certain
Testing Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to withdraw
certain testing requirements for two of
the chemical substances listed in the
Office of Water chemicals test rule
published in the Federal Register of
November 10, 1993 (58 FR 59667). EPA
required specified health effects testing
for the two chemical substances because
the substances are produced in
substantial quantities and there may be
substantial exposure to these
substances, there are insufficient data to
determine or predict the health effects
from exposure to these substances in

drinking water, and the testing required
is necessary to determine or predict
these health effects. EPA believes that
data recently made available to it are
sufficient to determine or predict the
health effects posed by short and long-
term exposures to 1,1-dichloroethane in
drinking water and are sufficient to
determine or predict the health effects
posed by long-term exposures to 1,1,2,2-
tetrachloroethane in drinking water.
Therefore, EPA is proposing the
withdrawal of the 90—day subchronic
testing requirement for 1,1,2,2-
tetrachloroethane and the 90—day and
14—day testing requirements for 1,1-
dichloroethane.

DATES: Written comments must be
received by EPA on or before May 10,
1995.

ADDRESSES: Submit written comments,
identified by the document control
number (OPPTS-42111E) in triplicate
to: TSCA Document Receipts Office
(Mail stop 7407), Office of Pollution
Prevention and Toxics, Environmental
Protection Agency, Rm. ET G-99, 401 M
St., SW., Washington, DC, 20460. A
public version of the administrative
record supporting this action, without
confidential business information, is
available for inspection at the above
address from 12 p.m. to 4 p.m., Monday
through Friday, except legal holidays.
FOR FURTHER INFORMATION CONTACT:
James G. Willis, Acting Director,
Environmental Assistance Division
(7408), Office of Pollution Prevention
and Toxics, 401 M St., SW.,
Washington, DC 20460, (202) 554-1404,
TDD (202) 554—0551.

SUPPLEMENTARY INFORMATION: EPA is
proposing to withdraw the 90—day
subchronic testing requirement for
1,1,2,2-tetratchloroethane and the 90—
day and 14—day testing requirements for
1,1-dichloroethane in the Office of
Water chemicals test rule referenced
above.

I. Proposed Modification

Pursuant to section 4 of the Toxic
Substances Control Act (TSCA), EPA
proposed a test rule in the Federal
Register of May 24, 1990 (55 FR 21393)
and finalized the test rule in the Federal
Register of November 10, 1993 (58 FR
59667), finding that four chemical
substances; chloroethane (CAS No. 75—
00-3); 1,1-dichloroethane (CAS No. 75—
34-3); 1,1,2,2-tetrachloroethane (CAS
No. 79-34-5); and 1,3,5-
trimethylbenzene (CAS No. 108-67-8)
are produced in substantial quantities
and that there may be substantial
exposure to these substances, that there
are insufficient data to determine or
predict the health effects from short and

long-term exposures to the substances in
drinking water, and that testing is
required to determine or predict the
health effects from short and long-term
exposures. Thus, EPA required subacute
toxicity (oral 14—day repeated dose) and
subchronic (oral 90—day) toxicity tests.
The data from these studies would be
used to develop Health Advisories
(HA's) for the four unregulated drinking
water contaminants that are monitored
under section 1445 of the Safe Drinking
Water Act (SDWA).

EPA has recently received requests to
withdraw all or part of the testing
required for two substances, 1,1-
dichloroethane and 1,1,2,2-
tetrachloroethane. On June 28, 1994, the
Halogenated Solvents Industry Alliance
(HSIA) requested that EPA revoke the
subchronic (oral 90—day) toxicity test
requirements for 1,1,2,2-
tetrachloroethane (Ref. 1). This request
was based on the availability of a 90—
day subchronic toxicity drinking water
study of 1,1,2,2-tetrachloroethane
conducted in rats and mice by the
National Toxicology Program (Ref. 2).
EPA reviewed this study and believes
that the study is sufficient to meet the
90—day subchronic toxicity test required
under the test rule and to establish long-
term Health Advisories for the Office of
Water (OW) (Ref. 3). Therefore, EPA
believes it is appropriate to withdraw
the 90—day subchronic testing
requirements for 1,1,2,2-
tetrachloroethane.

HSIA also requested that EPA
withdraw the 14— and 90-day
subchronic toxicity testing required
under the test rule for 1,1-
dichloroethane. This request was based
on a study conducted by Muralidhara et
al. (Ref. 6) that characterizes the acute
(24 hour), subacute (5 and 10 days), and
the subchronic (90 days) toxicity
potential of 1,1-dichloroethane. EPA
reviewed the study and believes the
study is sufficient to determine or
predict both the short and long-term
effects of exposure to 1,1-dichloroethane
(Ref. 7). Therefore, EPA believes it is
appropriate to withdraw both the 14—
and 90-day subchronic toxicity tests
required for 1,1-dichloroethane under
the test rule for the OW substances.

EPA is providing 30 days from
publication of this proposed
modification for submission of written
comments on the elimination of the
subchronic toxicity (oral 90-day) test
requirement for 1,1,2,2-
tetrachloroethane and of both the
subacute (oral 14—day repeated dose)
and subchronic (oral 90—day) toxicity
test requirements for 1,1,2,2-
tetrachloroethane. If the 30 day deadline
passes and no public comments have
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been received that cause a change in the
position set forth in this Notice, EPA
will grant the proposed modification to
delete these tests and publish a notice
to the effect in the Federal Register.

1. Comments Containing Confidential
Business Information

Any person who submits comments
that certain information claimed as
confidential business information must
label the specific information claimed as
confidential by circling, bracketing, or
underlining it, and marking it
“confidential,” “‘trade secret,” or other
appropriate designation. Comments not
claimed as confidential at the time of
submission will be placed in the public
file without further notice to the
submitter. Any comments marked as
confidential will be treated in
accordance with the procedures in 40
CFR part 2. Any party submitting
confidential comments must prepare
and submit a public version of the
comments for the EPA public file.

I11. Rulemaking Record

EPA has established a docket for this
rulemaking (docket number OPPTS—
42111E). Currently, this docket contains
the basic information considered by
EPA in developing this proposal.

A public version of the record, from
which all information claimed as CBI
has been deleted, is available for
inspection in the TSCA Nonconfidential
Information Center, B-607, NE Mall,
401 M St., SW., Washington, DC. 20460,
from 12 noon to 4 p.m., Monday
through Friday, except legal holidays.

The record includes the following
information:

(1) Halogenated Solvents Industry Alliance
(HSIA). Letter from Peter Voytek, Ph.D. to
Connie Musgrove, USEPA entitled ““Request
for Modification of Study Requirements”.
(June 28, 1994).

(2) National Institute of Environmental
Health Sciences (NIEHS). Letter from
William Eastin, Ph.D. to Roger Nelson,
USEPA (July 7, 1994) with two attachments:

(a) Pathco. “Chairperson’s Report Structure
Activity Relationship Studies of Halogenated
Ethane-Induced Accumulation of Alpha-2U-
Globulin in the Male Rat Kidney: Part A, B,
C, -Studies Conducted in F344 Rats at
Microbiological Associates”.

(b) Microbiological Associates, Inc. Final
Report Study Nos. 03554.11 — 03554.12,
1,1,2,2-Tetrachloroethane (TCE).

(3) USEPA. Memorandum from Bruce
Mintz to Roger Nelson *“‘Request for Office of
Water Recommendation for Approval/
Disapproval of 28 Jun 1994 HSIA Request for
Modification of Test Standards for 1,1-
Dichloroethane and 1,1,2,2-
Tetrachloroethane (Office of Water Test
Rule)”.

(4) Voytek, P. Note (Fax) to Roger Nelson
entitled “Preliminary Testing of 1,1-

Dichloroethane in Drinking Water”. (Aug. 3,
1994).

(5) Unpublished. Original Draft of Report
to EPA HERL, Cincinnati in 1986. James V.
Bruckner, Ph.D. (Undated).

(6) Muralidhara, S., R. Ramanathan, C.E.
Dallas and J.V. Bruckner. ““Acute, Subacute
and Subchronic Oral Toxicity Studies of 1,1-
Dichloroethane (DCE) in Rats”. Society of
Toxicology Abstract. (1986).

(7) USEPA. Memorandum from Krishan
Khanna to Roger Nelson ““Review of 1,1-
Dichloroethane (DCE) Data (TSCA Test Rule
for Office of Water Chemicals).” Nov. 15,
1994.

IV. Regulatory Assessment
Requirements

A. Executive Order 12866

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether the regulatory
action is “‘significant” and therefore
subject to review by the Office of
Management and Budget (OMB) and the
requirements of the Executive Order.
Under section 3(f), the order defines a
“significant regulatory action’ as an
action that is likely to result in a rule
(1) having an annual effect on the
economy of $100 million or more, or
adversely and materially affecting a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local or
tribal governments or communities (also
referred to as “‘economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Pursuant to the terms of this
Executive Order, it has been determined
that this proposed rule is not
“significant” and is therefore not subject
to OMB review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), | certify that this
test rule, if promulgated, would not
have a significant impact on a
substantial number of small businesses
because the proposed amendment
would relieve a regulatory obligation to
conduct certain chemical tests.

C. Paperwork Reduction Act

OMB has approved the information
collection requirements contained in
this proposed test rule under the
provisions of the Paperwork Reduction

Act of 1980, 44 U.S.C. 3501 et seq., and
has assigned OMB Control number
2070-0033.

This proposed rule would reduce the
public reporting burden associated with
the testing requirement under the final
test rule. A complete discussion of the
reporting burden is contained at 58 FR
59680.

List of Subjects in 40 CFR Part 799

Chemicals, Chemical export,
Environmental protection, Hazardous
substances, Health effects, Laboratories,
Provisional testing, Reporting and
recordkeeping requirements, Testing,
Incorporation by reference.

Authority: 15 U.S.C. 2603

Dated: March 31, 1995.

Lynn R. Goldman,

Assistant Administrator for Prevention,
Pesticides and Toxic Substances.

Therefore, it is proposed that 40 CFR,
chapter I, subchapter R, part 799 be
amended as follows:

PART 799 — [AMENDED]

a. The authority citation for part 799
would continue to read as follows:

Authority: 15 U.S.C. 2601, 2603, 2611,
2625.

b. In §799.5075 by revising
paragraphs (a)(1), (c)(1)(i)(A),
(©)(2)(1)(A), and (d)(1) to read as follows:

§799.5075 Drinking water contaminants
subject to testing.

a) L

(1) Chloroethane (CAS No. 75-00-3),
1,1,2,2-tetrachloroethane (CAS No. 79—
34-5), and 1,3,5-trimethylbenzene (CAS
No. 108-67-8) shall be tested as
appropriate in accordance with this
section.

* * * * *

(C) * * *
* * *

(il)* * *

(A) An oral 14-day repeated dose
toxicity test shall be conducted with
chloroethane, 1,1,2,2-tetrachloroethane,
and 1,3,5-trimethylbenzene in
accordance with §798.2650 of this
chapter except for the provisions in
§§798.2650(a); (b)(1); (c); ()(3), (4)(i),
(5), (6), (7)(i), (iv), (v), (B)(vii), (9(I)(A),
(B), (11)(v); and (f)(2)(i). Each substance
shall be tested in one mammalian
species, preferably a rodent, but a non-
rodent may be used. The species and
strain of animals used in this test should
be the same as those used in the 90—day
subchronic test required in paragraph
(c)(2)(i) of this section. The tests shall be
performed using drinking water.
However, if, due to poor stability or
palatability, a drinking water test is not
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feasible for a given substance, that
substance shall be administered either
by oral gavage, in the diet, or in
capsules.
* * * * *

* * *

Eiz))* * *

(A) An oral 90—day subchronic
toxicity test shall be conducted with
chloroethane and 1,3,5-
trimethylbenzene in accordance with
§798.2650 of this chapter except for the
provisions in §798.2650(¢e)(3), (7)(i), and
(11)(v). The tests shall be performed
using drinking water. However, if, due
to poor stability or palatability, a
drinking water test is not feasible for a
given substance, that substance shall be
administered either by oral gavage, in
the diet, or in capsules.

* * * * *

(d)* * *(1) This section is
effective on December 27, 1993, except
for paragraphs (a)(1), (c)(1)(i)(A), and
(©)(2)()(A). Paragraphs (a)(1),
©)(D)(H)(A), and (c)(2)(i)(A) are effective
(insert date 44 days after publication of
the final rule in the Federal Register).
* * * * *

[FR Doc. 95-8734 Filed 4-7-95; 8:45 am]
BILLING CODE 6560-50-F

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Part 3100
[WO-610-00-4110-2411]
RIN 1004-AC26

Promotion of Development, Reduction
of Royalty on Heavy Oil

AGENCY: Bureau of Land Management,
Interior.

ACTION: Proposed rule.

SUMMARY: The Bureau of Land
Management (BLM) is issuing this
proposed rule to amend the regulations
relating to the waiver, suspension, or
reduction of rental, royalty, or minimum
royalty. This amendment would
establish the conditions under which
the operators of properties that produce
“heavy oil” (crude oil with a gravity of
less than 20 degrees) can obtain a
reduction in the royalty rate. This action
is being taken to encourage the
operators of Federal heavy oil leases to
place marginal or uneconomical shut-in
oil wells back in production, provide an
economic incentive to implement
enhanced oil recovery projects, and
delay the plugging of these wells until
the maximum amount of economically

recoverable oil can be obtained from the
reservoir or field. The BLM believes that
this amendment will result in
substantial additional revenue for the
States and Federal Government,
increase the cumulative amount of
domestic oil production from existing
wells, increase the percentage of oil
recovery from presently developed
reservoirs, minimize the necessity of
drilling new wells with their additional
environmental impacts, assist in
reducing the national balance of trade
deficit, and help promote stability in the
jobs and services related to the domestic
oil industry.

DATES: Comments should be submitted
by June 9, 1995. Comments postmarked
after this date may not be considered as
part of the decisionmaking process in
issuance of a final rule.

ADDRESSES: Comments should be sent
to: Director (140), Bureau of Land
Management, Room 5555, Main Interior
Building, 1849 C Street, N.W.,
Washington, D.C. 20240. Comments will
be available for public review in Room
5555 at the above address during regular
business hours (7:45 a.m. to 4:15 p.m.),
Monday through Friday.

FOR FURTHER INFORMATION CONTACT: Dr.
John W. Bebout, Bureau of Land
Management, (202) 452—0340.
SUPPLEMENTARY INFORMATION: EXisting
section 3103.4-1 of Title 43, Code of
Federal Regulations, provides two forms
of Federal oil and gas royalty reduction:
on a case-by-case basis upon
application, and for stripper wells. In
order to encourage the greatest ultimate
recovery of oil or gas and in the interest
of conservation, the Secretary, upon a
determination that it is necessary to
promote development, or that a lease
cannot be successfully operated under
the terms provided therein, may reduce
the royalty on an entire leasehold or any
portion thereof. The provision
concerning stripper well properties
allows royalty reduction for properties
that produce an average of less than 15
barrels of oil per eligible well per well-
day.

The Bureau of Land Management
(BLM) has reason to believe that
additional royalty relief for producers of
heavy crude oil may be necessary to
maintain current levels of development,
promote investment in enhanced
recovery efforts, and encourage
maximum recovery of the resource, thus
warranting royalty reduction under
Section 39 of the Mineral Leasing Act
(30 U.S.C. 209).

Fluctuating oil prices, combined with
high production costs, have resulted in
an uncertain economic future for
producers of low gravity crude oil. As

recently as last January, California
producers of heavy crude were spending
between $9 and $10 to produce a barrel
of crude oil that was typically selling for
between $8.50 and $9 per barrel (from
data provided by the Conservation
Commission of California Oil and Gas
Producers). When depreciation,
depletion, and amortization costs were
considered, nearly 69% of the state’s
production was uneconomic and more
than 13,000 industry and industry-
related jobs were at risk (California
Independent Petroleum Association).

Heavy crude oil prices have recently
risen to the point that the immediate
crisis in California has passed. Many of
the heavy oil properties remain only
marginally economic, however, and are
vulnerable to future down-turns in oil
prices. As many as two-thirds of the
marginal properties could be lost during
a period of sustained low oil prices
(National Petroleum Council Committee
on Marginal Wells/Executive
Summary—Draft). The danger in losing
these wells is that, although production
from individual wells may be small,
their collective loss would be
significant. The United States would
lose the opportunity to take advantage
of new technologies being developed by
the Department of Energy (DOE) and
industry, and the remaining recoverable
reserves would be lost.

This proposed rule would preserve
the contribution of marginal producers
of heavy crude oil to the national
reserve base. As a result of this relief,
more wells should stay on line (even in
periods of depressed oil prices), fewer
recoverable reserves should be lost, and
there will be less adverse economic
impact on States and local communities.

The DOE has modeled the BLM’s
proposed royalty rate reduction for
heavy crude oil. It is DOE’s conclusion
that the proposal will benefit all
producers of heavy oil while remaining
revenue neutral to all oil producing
States except California (California
contains the majority of the nation’s
heavy oil reserves). Assuming a West
Texas Intermediate Crude oil price of
$20 per barrel—a price consistent with
recent oil markets—the proposal can be
expected to increase recoverable
reserves in California by around 72
percent, from 132.8 million barrels to
228.5 million barrels.

A provision of the proposed rule
provides for the termination of
individual royalty reductions should the
average price of West Texas
Intermediate Crude oil rise to a level
greater than $24 per barrel for a period
of at least 6 consecutive months. This
provision is intended to ensure that
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royalty relief is only provided during
periods of low market prices.

The proposed rule establishes a
sliding scale royalty rate for qualifying
heavy-oil-producing properties. The
sliding scale is intended to somewhat
offset the reduced prices paid for oil as
oil gravity decreases. The reduced
royalty rate applies to qualifying heavy
oil properties rather than individual
wells, because production is normally
not measured for individual oil wells,
and is based on the average gravity of
the oil weighted by the production of
heavy oil from each well within the
property. A weighted average gravity is
used to prevent gravity manipulation by
selectively producing wells on a
property with heavier gravity crude.
Using a weighted average of oil gravity
encourages maximum recovery from all
wells within a property by removing the
economic advantage of selective
production.

The rule provides that either the
operator (as defined at 43 CFR 3100.0—
5) or the payor (as defined at 30 CFR
208.2) must calculate the weighted
average gravity of the oil—measured on
the American Petroleum Institute (API)
scale—produced from a property every
12 months to determine the appropriate
royalty rate. In no case, however, would
the royalty rate exceed the rate
established by the terms of the lease.

The section amended by this
proposed rule also provides for royalty
rate reductions for stripper oil wells.
Many provisions of this proposed rule
are essentially the same as the
provisions of the existing regulations
that pertain to stripper wells, except
that references to “‘stripper well’” have
been replaced with “heavy oil well.”
The similarity between the existing
provisions pertaining to stripper wells
and the provisions of this proposed rule
could allow for some restructuring of
section 43 CFR 3103.4-1 to reduce the
overall regulatory text and to increase
clarity. The public is invited to
comment on whether reorganizing 43
CFR 3103.4-1 should be considered in
preparing the final heavy oil royalty
reduction rule.

The principal author of this proposed
rule is Dr. John W. Bebout, Senior
Technical Specialist, Fluids Group,
assisted by the Regulatory Management
Team, Bureau of Land Management.

It is hereby determined that this rule
does not constitute a major Federal
action significantly affecting the quality
of the human environment and that no
detailed statement pursuant to Section
102(2)(C) of the National Environmental
Policy Act of 1969 (42 U.S.C.
4332(2)(C)) is required.

This rule has been reviewed under
Executive Order 12866.

The BLM has determined that this
rule will not have a significant
economic effect on a substantial number
of small entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).
This is because the proposed royalty
rate reduction is voluntary, requires no
additional paperwork, and applies to all
operators regardless of size.
Additionally the BLM has determined,
under Executive Order 12630, that the
rulemaking will not cause a taking of
private property.

The BLM has certified that these
regulations meet the applicable
standards provided in sections 2(a) and
2(b)(2) of Executive Order 12778.

The information collection
requirements of this rule have been
approved by the Office of Management
and Budget under 44 U.S.C. 3501 et seq.
and assigned clearance numbers 1010—
0090 and 1004-0145.

List of Subjects for 43 CFR Part 3100

Land Management Bureau, Public
Lands—mineral resources, Oil and gas
production, Mineral royalties.

On March 30, 1995, an outdated
version of this proposed rule was
published in the Federal Register (60
FR 16424) by mistake. That proposed
rule publication is hereby withdrawn,
and this version is published in its
place.

For the reasons stated in the
preamble, and under the authorities
cited below, Part 3100, Group 3100,
Subchapter C, Chapter Il of Title 43 of
the Code of Federal Regulations is
proposed to be amended as set forth
below:

PART 3100—OIL AND GAS LEASING

1. The authority citation for part 3100
continues to read as follows:

Authority: 30 U.S.C. 181, et seq., 30 U.S.C.
351-359.

Subpart 3103—Fees, Rentals and
Royalty

2. Section 3103.4-1 is amended by
revising paragraph (b)(1), redesignating
paragraph (e) as paragraph (g), and
adding new paragraphs (e) and (f) to
read as follows:

§3103.4-1 Waiver, suspension, or
reduction of rental, royalty or minimum
royalty.

* * * * *

(b)(1) An application for the benefits
under paragraph (a) of this section on
other than stripper oil well leases or
heavy oil properties must be filed by the
operator/payor in the proper BLM

office. It must contain the serial number
of the leases, the names of the record
title holders, operating rights owners
(sublessees), and operators for each
lease, the description of lands by legal
subdivision and a description of the
relief requested.

* * * * *

(e)(1) A heavy oil well property is any
Federal lease or portion thereof
segregated for royalty purposes, a
communitization area, or a unit
participating area, operated by the same
operator, that produces crude oil with a
weighted average gravity of less than 20
degrees as measured on the American
Petroleum Institute (API) scale.

(2) An oil completion is a completion
from which the energy equivalent of the
oil produced exceeds the energy
equivalent of the gas produced
(including the entrained liquefiable
hydrocarbons) or any completion
producing oil and less than 60 MCF of
gas per day.

(f) Heavy oil well property royalty rate
reductions will be administered
according to the following requirements
and procedures.

(1) The Bureau of Land Management
requires no specific application form for
the benefits under paragraph (a) of this
section for heavy oil well properties.
However, the operator/payor must
notify, in writing, the proper BLM office
that it is seeking a heavy oil royalty rate
reduction. The letter must contain the
serial number of the affected leases (or,
as appropriate, the communitization
agreement number or the unit agreement
name); the names of the operators for
each lease; the calculated new royalty
rate as determined under paragraph
(F)(2) of this section; and copies of the
Purchaser’s Statements (sales receipts)
to document the weighted average API
gravity for a property.

(2) The operator must determine the
weighted average API gravity for a
property by averaging (adjusted to rate
of production) the API gravities reported
on the operator’s Purchaser’s Statement
for the last 3 calendar months preceding
the operator’s written notice of intent to
seek a royalty rate reduction, during
each of which at least one sale was held.
This is shown in the following 3
illustrations:

(i) If a property has oil sales every
month prior to requesting the royalty
rate reduction in October of 1994, the
operator must submit Purchaser’s
Statements for July, August, and
September of 1994;

(i) If a property has sales only every
6 months, during the months of March
and September, prior to requesting the
rate reduction in October of 1994, the
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operator must submit Purchaser’s
Statements for the months of September
1993, and March and September 1994;
and

(iii) If a property has multiple sales
each month, the operator must submit

(V1% Gy)+(V, XGy) +(V, xGy)

Purchaser’s Statements for every sale for
the 3 entire calendar months
immediately preceding the request for a
rate reduction.

(3) The following equation must be
used by the operator/payor for

V,+V,+V,

Where:

V1 = Average Production (bbls) of Well
#1 over the last 3 calendar months
of sales

V. = Average Production (bbls) of Well
#2 over the last 3 calendar months
of sales

Vn = Average Production (bbls) of each
additional well (V3, V4, etc.) over
the last 3 calendar months of sales

G1 = Average Gravity (degrees) of oil
produced from Well #1 over the last
3 calendar months of sales

G2 = Average Gravity (degrees) of oil
produced from Well #2 over the last
3 calendar months of sales

Gn = Average Gravity (degrees) of each
additional well (Gs, G4, etc.) over
the last 3 calendar months of sales

calculating the weighted average API
gravity for a heavy oil well property:

= Weighted Average API gravity for aproperty

Example: Lease “A” has 3 wells
producing at the following average rates
over 3 sales months with the following
associated average gravities: Well #1,
4,000 bbls, 13° API; Well #2, 6000 bbls,
21° API; Well #3, 2,000 bbls, 14° API.
Using the equation above—

(4,000 x13) +(6,000 x 21) +(2,000 x14) _ 17.2 Weighted Average

(4,000 + 6,000 + 2,000)

(4) For those properties subject to a
communitization agreement or a unit
participating area, the weighted average
API oil gravity for the lands dedicated
to that specific communitization
agreement or unit participating area
must be determined in the manner
prescribed in paragraph (f)(3) of this
section and assigned to all property
subject to Federal royalties in the
communitization agreement or unit
participating area.

(5) The operator/payor must use the
following procedures in order to obtain
a royalty rate reduction under this
section:

(i) Qualifying royalty rate
determination.

(A) The operator/payor must calculate
the weighted average API gravity for the
property proposed for the royalty rate
reduction in order to verify that the
property qualifies as a heavy oil well
property.

(B) Properties that have removed or
sold oil less than 3 times in their
productive life may still qualify for this
royalty rate reduction. However, no
further reductions will be granted until
the property has a sales history of at
least 3 production months (see
paragraph (f)(5)(iii) of this section).

(ii) Calculating the qualifying royalty
rate. If the Federal leases or portions
thereof (e.g., communitization or unit
agreements) qualify as heavy oil
property, the operator/payor must use
the weighted average API gravity
rounded down to the nearest whole

degree (e.g., 11.7 degrees APl becomes
11 degrees), and determine the
appropriate royalty rate from the
following table:

ROYALTY RATE REDUCTION FOR
HEAvY OIL

A\Ié%eglggg\t/ig/ ?&’:gr?ggs) Royalty rate (percent)
6 0.5
7 1.4
8 2.2
9 3.1
10 3.9
11 4.8
12 5.6
13 6.5
14 7.4
15 8.2
16 9.1
17 9.9
18 10.8
19 11.6
20 125

(iii) New royalty rate effective date.
The new royalty rate will be effective on
the first day of production 2 months
after BLM receives notification by the
operator/payor. The rate will apply to
all oil production from the property for
the next 12 months. If the API oil
gravity is 20 degrees or greater, the
royalty rate will be the rate in the lease
terms.

(iv) Royalty rate determinations in
subsequent years. (A) At the end of each
12-month period, beginning on the first
day of the calendar month the royalty

~ API gravity for property

rate reduction went into effect, the
operator/payor must determine the
weighted average API oil gravity for the
property for that period. The operator/
payor must then determine the royalty
rate for the following year using the
table in paragraph (f)(5)(ii) of this
section.

(B) The operator/payor must compare
the newly determined royalty rate to the
initial qualifying royalty rate. The
operator/payor must notify BLM of its
determinations under this paragraph
and paragraph (A) of this §3103.1-
4(f)(5)(iv). The new royalty rate will not
become effective until the first day of
the second month after BLM receives
notification, and will remain effective
for 12 calendar months. Notification
must include copies of the Purchaser’s
Statements (sales receipts) and be
mailed to the proper BLM office. If the
operator does not notify the BLM of the
new royalty rate within 60 days after the
end of the subject 12-month period, the
royalty rate for the heavy oil well
property will return to the rate in the
lease terms.

(v) Prohibition. Any heavy oil
property reporting an API average oil
gravity determined by BLM to have
resulted from any manipulation of
normal production or adulteration of oil
sold from the property will not receive
the benefit of a royalty rate reduction
under this paragraph (f).

(vi) Certification. The operator/payor
must use the applicable royalty rate
when submitting the required royalty
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reports/payments to the Minerals
Management Service (MMS). In
submitting royalty reports/payments
using a royalty rate reduction
authorized by this paragraph (f), the
operator/payor must certify that the API
oil gravity for the initial and subsequent
12-month periods was not subject to
manipulation or adulteration and the
royalty rate was determined in
accordance with the requirements and
procedures of this paragraph (f).

(vii) Agency action. If an operator/
payor incorrectly calculates the royalty
rate, the BLM will determine the correct
rate and notify the operator/payor in
writing. Any additional royalties due
are payable immediately upon receipt of
this notice. The BLM will assess late
payment or underpayment charges in
accordance with 30 CFR 218.102. The
BLM will terminate a royalty rate
reduction for a property if BLM
determines that the API oil gravity was
manipulated or adulterated by the
operator/payor. Terminations of royalty
rate reductions for individual properties
will be effective on the effective date of
the royalty rate reduction resulting from
a manipulated or adulterated API oil

gravity so that the termination will be
retroactive to the effective date of the
improper reduction. The operator/payor
must pay the difference in royalty
resulting from the retroactive
application of the non-manipulated rate.
The BLM will assess late payment or
underpayment charges in accordance
with 30 CFR 218.102.

(6) The BLM may suspend or
terminate all royalty reductions granted
under this paragraph (f) upon 6 month’s
notice in the Federal Register when
BLM determines that—

(i) The average oil price remains
above $24 per barrel over a period of 6
consecutive months (based on the West
Texas Intermediate Crude average
posted prices and adjusted for inflation
using the implicit price deflator for
gross national product with 1991 as the
base year), or

(ii) After September 10, 1997, the
royalty rate reductions authorized by
this paragraph (f) have not been
effective in reducing the loss of
otherwise recoverable reserves. This
will be determined by evaluating the
expected versus the actual abandonment
rate, the number of enhanced recovery

projects, and the amount of operator
reinvestment that can be attributed to
this rule.

(7) The heavy oil well property
royalty rate reduction applies to all
Federal oil produced from a heavy oil
property.

(8) If the lease royalty rate is lower
than the benefits provided in this heavy
oil well property royalty rate reduction
program, the lease rate prevails.

(9) If the property qualifies for a
stripper well property royalty rate
reduction, as well as a heavy oil well
property reduction, the lower of the two
rates applies.

(10) The operator/payor must
separately calculate the royalty for gas
production (including condensate
produced in association with gas) for oil
completions using the lease royalty rate.

(11) The minimum royalty provisions
of §3103.3-2 will continue to apply.

* * * * *
Dated: April 4, 1995.
Bob Armstrong,
Assistant Secretary of the Interior.
[FR Doc. 95-8702 Filed 4-7-95; 8:45 am]
BILLING CODE 4310-84-P
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DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
[Docket No. 95-012C]

National Advisory Committee on
Microbiological Criteria for Foods;
Meeting; Correction

This notice revises the information
provided in the Federal Register notice
(60 FR 17313) published on April 5,
1995, (FR Doc. 95-8237). The meeting of
the National Advisory Committee on
Microbiological Criteria for Foods will
extend over three days, rather than the
two previously announced. Therefore,
the meeting will be held from 1:00 PM
to 5:00 PM on April 17 and from 8:00
AM to 5:00 PM on April 18 and 19 at
the Arlington Renaissance Hotel, 950
North Stafford Street, Arlington, VA
22203, (703) 528—-6000.

Additionally, the meeting agenda will
include a briefing and preliminary
discussion of FSIS’ “Pathogen
Reduction; Hazard Analysis and Critical
Control Points (HACCP) Systems” (60
FR 6774) proposed rulemaking. A
meeting of the Advisory Committee will
be held prior to the closing of the
comment period for a full discussion of
the proposed rulemaking. The correct
meeting agenda for the April meeting is
as follows:

I. Ethics Training

1. Raw Poultry Labeled Fresh

I11. Discussion of the ““Pathogen Reduction;
Hazard Analysis and Critical Control
Points (HACCP) Systems’ proposed
rulemaking

V. Working group meetings for meat and
poultry, and seafood

V. Future Topics

V1. Public Comments

Comments should be addressed to:
Mr. Craig Fedchock, Advisory
Committee Specialist, U.S. Department
of Agriculture, Food Safety and
Inspection Service, Room 311, 1255
22nd Street, NW., Washington, DC
20250-3700. Background materials and

the meeting agenda are available for
inspection by contacting Mr. Fedchock
on (202) 254-2517.

Done at Washington, DC, on: April 6, 1995.
Michael R. Taylor,

Administrator, Food Safety and Inspection
Service.
[FR Doc. 95-8902 Filed 4-6-95; 3:43 pm]

BILLING CODE 3410-DM-P

Forest Service

Oregon Coast Provincial Advisory
Committee Meeting

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Oregon Coast Provincial
Advisory Committee will meet on April
27,1995, in Newport, Oregon, at the
Shilo Inn, 536 SW Elizabeth Street. The
meeting will begin at 10 a.m. and
continue until 3:00 p.m. Agenda items
to be covered include: (1) Context of the
Advisory Committee, including
background on the President’s Forest
Plan; (2) introduction of members and
orientation; (3) operating guidelines and
ground rules; (4) mission and purpose of
the Province Advisory Committee; (5)
relationship between the Advisory
Committee and the PIEC; (6) brief
presentation by Advisory Committee
members on who they represent; and (7)
open public forum. All Oregon Coast
Province Advisory Committee meetings
are open to the public. The “open
forum” is scheduled near the
conclusion of the meeting. Interested
citizens are encouraged to attend. The
Committee welcomes the public’s
written comments on committee
business at any time.

FOR FURTHER INFORMATION CONTACT:

Direct questions regarding this meeting

to Harry Bonini, Public Affairs Officer,

at (503) 750-7075, or write to Forest

Supervisor, Siuslaw National Forest,

P.O. Box 1148, Corvallis, Oregon 97339.
Dated: March 31, 1995.

James R. Furnish,

Forest Supervisor.

[FR Doc. 95-8686 Filed 4—7-95; 8:45 am]

BILLING CODE 3410-11-M

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the Kansas Advisory Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights, that the Kansas Advisory
Committee will meet on Friday, April
28, 1995, from 1 p.m. until 4 p.m. at the
Prairie Band Potawatomi Reservation,
Senior Citizens Meal Site, 14880 K
Road, Mayetta, Kansas 66509. The
purpose of the meeting is to collect
information on civil rights issues in
order to plan future projects in Kansas.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Melvin L. Jenkins, Director of the
Central Regional Office, 816-426-5253
(TTY 816—-426-5009). Hearing-impaired
persons who will attend the meeting
and require the services of a sign
language interpreter should contact the
Regional Office at least five (5) working
days before the scheduled date of the
meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, April 5, 1995.
Carol-Lee Hurley,

Chief, Regional Programs Coordination Unit.
[FR Doc. 95-8824 Filed 4-7-95; 8:45 am]
BILLING CODE 6335-01-P

Agenda and Notice of Public Meeting
of the Texas Advisory Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights, that a meeting of the Texas
Advisory Committee to the Commission
will convene from 1:30 p.m. and
adjourn 4:30 p.m. on Friday, April 28,
1995, at the Holiday Inn—Emerald
Beach, 1102 South Shoreline Boulevard,
Corpus Christi, Texas 78401. The
purpose of the meeting is to discuss
civil rights issues in Texas and plan a
future project.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Committee Chairperson Adolph
Canales, 214-653-6779, or Philip
Montez, Director of the Western
Regional Office, 213-894-3437 (TDD
213-894-0508). Hearing-impaired
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persons who will attend the meeting
and require the services of a sign
language interpreter should contact the
Regional Office at least five (5) working
days before the scheduled date of the
meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, March 29, 1995.
Carol-Lee Hurley
Chief, Regional Programs Coordination Unit
[FR Doc. 95-8687 Filed 4—7-95; 8:45 am]
BILLING CODE 6335-01-P

DEPARTMENT OF COMMERCE
Bureau of the Census

Census Advisory Committee on
Agriculture Statistics; Notice of Public
Meeting

Pursuant to the Federal Advisory
Committee Act (Pub. L. 92-463 as
amended by Pub. L. 94-409), we are
giving notice of a meeting of the Census
Advisory Committee on Agriculture
Statistics. The meeting will be held on
May 18, 1995 at California State
University, Fresno, California.

The Committee advises the Director,
Bureau of the Census, on the conduct of
periodic censuses of agriculture and
related surveys, and the kind of
information that should be obtained
from respondents about agriculture
production and operations; prepares
recommendations regarding the conduct
of agriculture data programs and the
contents of agriculture reports; and
presents the views of major suppliers
and users of agriculture statistics on
agriculture data programs and products.

The Committee is composed of 21
members. Twenty members are
appointed by the presidents of the
nonprofit organizations having
representatives on the Committee, and
one member is a representative from the
Department of Agriculture.

The May 18 meeting will begin at 9
a.m. and adjourn at 5 p.m., and the
meeting agenda is: (1) call to order and
introduction; (2) introductory remarks
by the Deputy Director, Bureau of the
Census; (3) reorganization and the role
of the Agriculture and Financial
Statistics Division; (4) data sharing
initiative; (5) 1992 Census of
Agriculture data and products; (6) plans
for the 1997 Census of Agriculture; (7)
status of 1994 Farm and Ranch
Irrigation Survey; (8) rural data needs;
(9) public questions and comments; (10)
Committee recommendations; and (11)
election of chairperson for 1996.

This meeting is open to the public
and a brief period is set aside for public
comments and questions. Persons with
extensive questions or statements must
submit them in writing to the Census
Bureau official named below at least
three days before the meeting.

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should also be directed to
the Census Bureau official named below
in advance of the meeting.

Persons wishing additional
information regarding this meeting or
who wish to submit written statements
may contact Mr. Joseph Reilly,
Agriculture and Financial Statistics
Division, Bureau of the Census, Room
437, lverson Mall, Suitland, Maryland.
(Mailing address: Washington, D.C.
20233) Telephone (301) 763-8557—
TDD (301) 457-2540, FAX (301) 763—
8315.

Dated: March 30, 1995.
Martha Farnsworth Riche,
Director, Bureau of the Census.
[FR Doc. 95-8662 Filed 4—7-95; 8:45 am]
BILLING CODE 3510-07-P

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of an Import Limit for
Certain Cotton Textile Products
Produced or Manufactured in the
People’s Republic of China

April 4, 1995.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs increasing a
limit.

EFFECTIVE DATE: April 11, 1995.

FOR FURTHER INFORMATION CONTACT:
Jennifer Aldrich, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-4212. For information on the
quota status of this limit, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port or
call (202) 927-6703. For information on
embargoes and quota re-openings, call
(202) 482-3715.

SUPPLEMENTARY INFORMATION:

Authority: Executive Order 11651 of March
3, 1972, as amended; section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854).

The current limit for Category 362 is
being increased for carryforward. As

result, the limit for Category 362, which
is currently filled, will re-open.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 59 FR 65531,
published on December 20, 1994). Also
see 59 FR 65760, published on
December 21, 1994.

The letter to the Commissioner of
Customs and the actions taken pursuant
to it are not designed to implement all
of the provisions of the Memorandum of
Understanding dated January 17, 1994,
but are designed to assist only in the
implementation of certain of its
provisions.

Rita D. Hayes,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile

Agreements

April 4, 1995.

Commissioner of Customs,

Department of the Treasury, Washington, DC
20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on December 16, 1994, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton, wool,
man-made fiber, silk blend and other
vegetable fiber textile products, produced or
manufactured in the People’s Republic of
China and exported during the twelve-month
period which began on January 1, 1995 and
extends through December 31, 1995.

Effective on April 11, 1995, you are
directed to amend further the directive dated
December 16, 1994 to increase the limit for
Category 362 to 6,023,139 numbers ! as
provided under the terms of the
Memorandum of Understanding dated
January 17, 1994 between the Governments
of the United States and the People’s
Republic of China.

The Committee for the Implementation of
Textile Agreements has determined that this
action falls within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

Rita D. Hayes,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 95-8708 Filed 4-7-95; 8:45 am]
BILLING CODE 3510-DR-F

1The limit has not been adjusted to account for
any imports exported after December 31, 1994.
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DEPARTMENT OF DEFENSE
Office of the Secretary

Defense Science Board/Defense Policy
Board Task Force on Theater Missile
Defense (TMD)

ACTION: Notice of Advisory Committee
Meeting.

SUMMARY: The Defense Science Board/
Defense Policy Board Task Force on
Theater Missile Defense (TMD) will
meet in closed session on April 19-20,
1995 at Science Applications
International Corporation (SAIC),
McLean, Virginia.

The mission of the Defense Science
Board is to advise the Secretary of
Defense through the Under Secretary of
Defense for Acquisition and Technology
on scientific and technical matters as
they affect the perceived needs of the
Department of Defense. At these
meetings the Task Force will review the
purposes of the U.S. theater missile
defense effort, including the nature of
the threat (types and quantities of
missiles and payloads); how might it
evolve; the degree of defense we seek;
what we wish to defend; under what
circumstances; and to what levels.

In accordance with Section 10(d) of
the Federal Advisory Committee Act,
P.L. No. 92-463, as amended (5 U.S.C.
App. 11, (1988)), it has been determined
that these DSB Task Force meetings
concern matters listed in 5 U.S.C.
§552b(c)(1) (1988), and that accordingly
these meetings will be closed to the
public.

Dated: April 3, 1995.
Patricia L. Toppings,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 95-8654 Filed 4—7-95; 8:45 am]
BILLING CODE 5000-04-M

Defense Science Board Task Force on
Role of Federally Funded Research
and Development Centers (FFRDC's) in
DoD Mission

ACTION: Notice of Advisory Committee
Meeting.

SUMMARY: The Defense Science Board
Task Force on Role of Federally Funded
Research & Development Centers
(FFRDC'’s) in DoD Mission will meet in
open session on April 8, 1995 at
Strategic Analysis, Inc., 4001 N. Fairfax
Drive, Suite 175, Arlington, Virginia.
This meeting is scheduled on short
notice because of unforeseen
circumstances that require this Task
Force to assimilate large volumes of
information into a proposed final report

in order to meet a Congressionally
mandated suspense.

The mission of the Defense Science
Board is to advise the Secretary of
Defense and the Under Secretary of
Defense for Acquisition on scientific
and technical matters as they affect the
perceived needs of the Department of
Defense.

Persons interested in further
information should call Mr. Robert
Nemetz at (703) 756—-2096.

Dated: April 3, 1995.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 95-8655 Filed 4-7-95; 8:45 am]
BILLING CODE 5000-04-M

Department of the Army

Army Science Board; Notice of Closed
Meeting

In accordance with Section 10(a)(2) of
the Federal Advisory Committee Act
(P.L. 92-463), announcement is made of
the following Committee Meeting:

Name of Committee: Army Science Board
(ASB).

Date of Meeting: 26 April 1995.

Time of Meeting: 0900-1530.

Place: Pentagon—Washington, DC.

Agenda: The Army Science Board’s Ad
Hoc Study on “Tank Modernization” will
meet to review sponsor guidance from the
Huntsville meeting, threat briefings, update
briefings and tank briefings. This meeting
will be closed to the public in accordance
with Section 552b(c) of Title 5, U.S.C.,
specifically subparagraph (1) thereof, the
Title 5, U.S.C., Appendix 2, subsection 10(d).
The classified and unclassified matters to be
discussed are so inextricably intertwined so
as to preclude opening any portion of this
meeting. The ASB Administrative Officer,
Sally Warner, may be contacted for further
information at (703) 695-0781.

Sally A. Warner,

Administrative Officer, Army Science Board.
[FR Doc. 95-8688 Filed 4—-7-95; 8:45 am]
BILLING CODE 3710-08-M

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.
ACTION: Notice of proposed information
collection requests.

SUMMARY: The Director, Information
Resources Group, invites comments on
proposed information collection
requests as required by the Paperwork
Reduction Act of 1980.

DATES: An expedited review has been
requested in accordance with the Act,

since allowing for the normal review
period would adversely affect the public
interest. Approval by the Office of
Management and Budget (OMB) has
been requested by April 21, 1995.
ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Dan Chenok, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street NW., Room 3208, New Executive
Office Building, Washington, DC 20503.
Requests for copies of the proposed
information collection request should be
addressed to Patrick J. Sherrill,
Department of Education, 400 Maryland
Avenue SW., Room 5624, Regional
Office Building 3, Washington, DC
20202-4651.

FOR FURTHER INFORMATION CONTACT:
Patrick J. Sherrill, (202) 708-9915.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern time,
Monday through Friday.
SUPPLEMENTARY INFORMATION: Section
3517 of the Paperwork Reduction Act of
1980 (44 U.S.C. Chapter 3517) requires
that the Director of OMB provide
interested Federal agencies and persons
an early opportunity to comment on
information collection requests. OMB
may amend or waive the requirement
for public consultation to the extent that
public participation in the approval
process would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency'’s ability to perform its
statutory obligations.

The Director, Information Resources
Group, publishes this notice with the
attached proposed information
collection request prior to submission of
this request to OMB. This notice
contains the following information: (1)
Type of review requested, e.g.,
expedited; (2) Title; (3) Abstract; (4)
Additional Information; (5) Frequency
of collection; (6) Affected public; and (7)
Reporting and/or recordkeeping burden.
Because an expedited review has been
requested, a description of the
information to be collected is also
included as an attachment to this notice.

Dated: April 4, 1995.
Gloria Parker,
Director, Information Resources Group.

Office of Elementary and Secondary
Education

Type of Review: Expedited.

Title: Applications for Grants Under the
Comprehensive Regional Centers
Program.
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Frequency: Annually.

Affected Public: State, Local or Tribal
Governments.

Reporting Burden:

Responses: 100
Burden Hours: 2,200

Recordkeeping Burden:
Recordkeepers: 0
Burden Hours: 0

Abstract: This form will be used by
State Educational agencies to apply
for funding under the Comprehensive
Regional Centers Program. The
Department will use the information
to make grant awards.

Additional Information: Clerance for
this information collection is
requested by April 21, 1995. An
expedited review is requested in order
to give the various entities sufficient
time to prepare plans/applications,
and to publish the application by May
1.

[FR Doc. 95-8657 Filed 4-7-95; 8:45 am]
BILLING CODE 4000-01-M

Notice of Proposed Information
Collection Requests

AGENCY: Department of Education.
ACTION: Notice of proposed information
collection requests.

SUMMARY: The Director, Information
Resources Group, invites comments on
proposed information collection
requests as required by the Paperwork
Reduction Act of 1980.

DATES: An expedited review has been
requested in accordance with the Act,
since allowing for the normal review
period would adversely affect the public
interest. Approval by the Office of
Management and Budget (OMB) has
been requested by April 7, 1995.
ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Dan Chenok, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street NW., Room 3208, New Executive
Office Building, Washington, DC 20503.
Requests for copies of the proposed
information collection request should be
addressed to Patrick J. Sherrill,
Department of Education, 400 Maryland
Avenue SW., Room 5624, Regional
Office Building 3, Washington, DC
20202-4651.

FOR FURTHER INFORMATION CONTACT:
Patrick J. Sherrill, (202) 708-9915.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern time,
Monday through Friday.

SUPPLEMENTARY INFORMATION: Section
3517 of the Paperwork Reduction Act of
1980 (44 U.S.C. Chapter 3517) requires
that the Director of OMB provide
interested Federal agencies and persons
an early opportunity to comment on
information collection requests. OMB
may amend or waive the requirement
for public consultation to the extent that
public participation in the approval
process would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency'’s ability to perform its
statutory obligations.

The Director, Information Resources
Group, publishes this notice with the
attached proposed information
collection request prior to submission of
this request to OMB. This notice
contains the following information: (1)
Type of review requested, e.g.,
expedited; (2) Title; (3) Abstract; (4)
Additional Information; (5) Frequency
of collection; (6) Affected public; and (7)
Reporting and/or Recordkeeping
burden. Because an expedited review
has been requested, a description of the
information to be collected is also
included as an attachment to this notice.

Dated: April 4, 1995.
Gloria Parker,
Director, Information Resources Group.

Office of Elementary and Secondary
Education

Type of Review: Expedited.

Title: State Plan for the Even Start
Family Literacy Program—Part B of
Title | of the ESEA

Frequency: Annually

Affected Public: State, Local or Tribal
Governments

Reporting Burden:

Responses: 56
Burden Hours: 840
Recordkeeping Burden:

Recordkeepers: 0
Burden Hours: 0

Abstract: The Secretary is requiring
each State to submit a State plan
showing how it will operate the Even
Start Family Literacy Program. The
Department will use the information
to facilitate oversight of the program
with regard to the fiscal
accountability of the States in their
administration of a discretionary
grants program, and States’
compliance with the statute. It will
also use the information to ensure that
States are operating consistently with
their plans, for research and
evaluation.

Additional Information: Clearance for
this information collection is
requested by April 7, 1995. An
expedited review is requested in order

to give the States sufficient time to
prepare plans/applications, and to
allow for revisions/reproduction of
the application.

[FR Doc. 95-8658 Filed 4—7-95; 8:45 am]
BILLING CODE 4000-01-M

Direct Grant Programs for Native
Hawaiians

AGENCY: Department of Education.

ACTION: Notice inviting applications for
new awards for fiscal year 1995.

SUMMARY: The Secretary invites
applications for new awards for fiscal
year (FY) 1995 under the Department’s
direct grant programs for Native
Hawaiians and announces deadline
dates for the transmittal of applications
under these programs. This combined
application notice contains fiscal and
programmatic information for potential
applicants under the Department’s
programs announced in this issue of the
Federal Register.

DATES: The chart for each principal
office (Charts 1 and 2) includes the
following dates for each program or
competition: (1) the date on which
applications will be available; (2) the
deadline for submission of applications;
and (3) the deadline date for transmittal
of State Process Recommendations by
State Single Points of Contact (SPOCs)
and comments by other interested
parties under Executive Order 12372
(Intergovernmental Review of Federal
Programs).

FOR APPLICATIONS OR FURTHER
INFORMATION: The address and telephone
number for obtaining applications for,
or further information about, a program
are in the application notice for that
program.

For Users of TDD or FIRS: Individuals
who use a telecommunications device
for the deaf (TDD) may call the TDD
number, if any, listed in the individual
application notices. If a TDD number is
not listed for a given program,
individuals who use a TDD may call the
Federal Information Relay Service
(FIRS) at 1-800-877—-8339 between 8
a.m. and 8 p.m., Eastern time, Monday
through Friday.

For Electronic Access to Information:
Information about the Department’s
funding opportunities, including copies
of application notices for discretionary
grant competitions, can be viewed on
the Department’s electronic bulletin
board (ED Board), telephone (202) 260—
9950; or on the Internet Gopher Server
at GOPHER.ED.GOV (under
Announcements, Bulletins and Press
Releases). However, the official
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application notice for a discretionary
grant competition is the notice
published in the Federal Register.

Organization of Notice

Each principal program office is
assigned a separate chart as follows:
Chart 1—Office of Elementary and

Secondary Education.

Chart 2—Office of Special Education
and Rehabilitative Services.

Note: The Office of Postsecondary
Education will publish a separate notice
inviting applications for the Native Hawaiian
Higher Education Program.

Each of the charts that lists individual
programs or competitions contains the
following information:

e The CFDA number and the name of
each affected program.

¢ The date of availability of
applications.

« The deadline date for transmitting
applications.

¢ The deadline date for transmitting
comments under intergovernmental
review (Executive Order 12372).

e The estimated range of awards.

* The estimated average size of
awards.

¢ The estimated number of awards.

Following the chart for each principal
program office are additional details for
each affected program with an
application notice in this combined
notice, including—

* A brief statement of the purpose of
the program;

« A list of eligible applicants;

« Information regarding priorities, if
any,

¢ Supplemental information, if
necessary, regarding selection criteria,

any fiscal matters peculiar to the
program or competition, or other
matters;

e The project period in months;

* Auvailable funds;

* The name, address, and telephone
number of the person or office at the
Department to contact for applications
or information; and

« A citation of the statutory or other
legal authority for the program.

Note: The Department of Education is not
bound by any of the estimates in this notice.

National Education Goals

On March 31, 1994, the President
signed into law the Goals 2000: Educate
America Act (Pub. L. 103-227). The Act
enunciates eight National Education
Goals for the year 2000:

e All children in America will start
school ready to learn.

* The high school graduation rate
will increase to at least 90 percent.

e All students will leave grades 4, 8,
and 12 having demonstrated
competency in challenging subject
matter, including English, mathematics,
science, foreign languages, civics and
government, economics, arts, history,
and geography; and every school in
America will ensure that all students
learn to use their minds well, so they
may be prepared for responsible
citizenship, further learning, and
productive employment in our Nation’s
modern economy.

* United States students will be first
in the world in mathematics and science
achievement.

» Every adult American will be
literate and will possess the knowledge

and skills necessary to compete in a
global economy and exercise the rights
and responsibilities of citizenship.

* Every school in the United States
will be free of drugs, violence, and the
unauthorized presence of firearms and
alcohol and will offer a disciplined
environment conducive to learning.

e The Nation’s teaching force will
have access to programs for the
continued improvement of their
professional skills and the opportunity
to acquire the knowledge and skills
needed to instruct and prepare all
American students for the next century.

« Every school will promote
partnerships that will increase parental
involvement and participation in
promoting the social, emotional, and
academic growth of children.

The Secretary encourages applicants
under these programs to consider the
National Education Goals in developing
their applications.

Applicability of the Federal Debt
Collection Procedures Act of 1990

The programs announced in this
notice make discretionary awards
subject to the eligibility requirements of
the Federal Debt Collection Procedures
Act of 1990 (Pub. L. 101-647; 28 U.S.C.
3201). The Act provides that if there is
a judgment lien against a debtor’s
property for a debt to the United States,
the debtor is not eligible to receive a
Federal grant or loan, except direct
payments to which the debtor is entitled
as beneficiary, until the judgment is
paid in full or otherwise satisfied.

CHART 1.—OFFICE OF ELEMENTARY AND SECONDARY EDUCATION

ok Deadline for Estimated :
— Application | - Estimated
CFDA No. and name Applications ggadline intergovern- Estimated range of awards average No. of
available date mental size of awards
review awards
84.209 A Native Hawaiian Fam- 04/14/95 06/02/95 08/02/95 | $1,500,000 to $5,600,000 ............. $1,900,000 1-3
ily-Based Education Centers
Program.
84.210A Native Hawaiian Gifted 04/14/95 06/02/95 08/02/95 | $1,200,000 .....coevvveverieeririinirenienee 1,200,000 1
and Talented Program.
84.296A Native Hawaiian Com- 04/14/95 06/02/95 08/02/95 | $267,000 to $800,000 ................... 267,000 1-3
munity-Based Education Learn-
ing Centers Program.
84.297A Native Hawaiian Cur- 04/14/95 06/02/95 08/02/95 | $500,000 to $1,500,000 ................ 500,000 1-3
riculum Development, Teacher
Training and Recruitment Pro-
gram.
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CHART 2.—OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

o Deadline for : Estimated :
—— Application | : Estimated Estimated
CFDA No. and name Applications deadline intergovern- range of average No. of
available date mental awards size of awards
review awards
84.221A Native Hawaiian Special Education Program . 04/14/95 06/02/95 08/02/95 | $1,200,000 | $1,200,000 1

84.209A Native Hawaiian Family-
Based Education Centers Program

Purpose of Program: To support
projects that expand the operation,
throughout the Hawaiian Islands, of
Family-Based Centers that include: (1)
Parent-infant programs for prenatal
through three-year-olds; (2) preschool
programs for four- and five-year-olds; (3)
continued research and development;
and (4) a long-term follow-up and
assessment program, which may include
educational support services for Native
Hawaiian language immersion programs
or transition to English-speaking
programs. This program is authorized by
section 9205 under Part B of Title IX of
the Elementary and Secondary
Education Act.

Eligible Applicants: Native Hawaiian
educational organizations or
educational entities with experience in
developing or operating Native
Hawaiian programs or programs of
instruction conducted in the Native
Hawaiian language.

Project Period: Up to 60 months.

Available Funds: $5,600,000

Applicable Regulations: (a) The
Education Department General
Administrative Regulations (EDGAR) in
34 CFR parts 74, 75, 77, 79, 81, 82, 85,
and 86.

Selection Criteria: In evaluating
applications for grants under this
program, the Secretary uses the EDGAR
selection criteria in CFR 75.210. These
regulations provide that the Secretary
may award up to 100 points for the
selection criteria, including a reserved
15 points. For this competition, the
Secretary distributes the 15 points as
follows:

Plan of Operation: (§ 75.210(b)(3)).
Ten additional points will be added for
a possible total of 25 points for this
criterion.

Quality of Key Personnel:

(8 75.210(b)(4)). Three additional points
will be added for a possible total of 10
points for this criterion.

Adequacy of Resources.

(8 75.210(b)(7)). Two additional points
will be added for a possible total of 5
points for this criterion.

For Applications or Further
Information Contact: Beth Baggett, U.S.
Department of Education, 600
Independence Avenue, SW., Room

4500, Portals Building, Washington, DC
20202-6140. Telephone (202) 260-2502,
or FAX: (202) 205-0302.

Program Authority: 20 U.S.C. 7905.

84.210A Native Hawaiian Gifted and
Talented Program

Purpose of Program: To support a
program for gifted and talented
education that is designed to: (1)
Address the special needs of Native
Hawaiian elementary and secondary
school students who are gifted and
talented students; and (2) provide those
support services to the families of such
students that are needed to enable such
students to benefit from the program.
This program is authorized by section
9207 under Part B of Title IX of the
Elementary and Secondary Education
Act.

Eligible Applicants: Native Hawaiian
educational organizations or
educational entities with experience in
developing or operating Native
Hawaiian programs or programs of
instruction conducted in the Native
Hawaiian language.

Project Period: Up to 60 months.

Available Funds: $1,200,000.

Applicable Regulations: (a) The
Education Department General
Administrative Regulations (EDGAR) in
34 CFR parts 74, 75, 77, 79-82, 85 and
86.

Selection Criteria: In evaluating
applications for grants under this
program, the Secretary uses the EDGAR
criteria in CFR 75.210. These
regulations provide that the Secretary
may award up to 100 points for the
selection criteria, including a reserved
15 points. For this competition, the
Secretary distributes the 15 points as
follows:

Plan of Operation: (§ 75.210(b)(3)).
Ten additional points will be added for
a possible total of 25 points for this
criterion.

Quality of Key Personnel:
(875.210(b)(4)). Three additional points
will be added for a possible total of 10
points for this criterion.

Adequacy of Resources:

(8 75.210(b)(7)). Two additional points
will be added for a possible total of 5
points for this criterion.

For Applications or Further
Information Contact: Beth Baggett, U.S.
Department of Education, 600

Independence Avenue SW., Room 4500,
Portals Building, Washington, DC
20202-6140. Telephone (202) 260-2502,
or FAX: (202) 205-0302.

Program Authority: 20 U.S.C. 7907.

84.296A Native Hawaiian
Community-Based Education Learning
Centers Program

Purpose of Program: To support
collaborative efforts between
community-based Native Hawaiian
organizations and community colleges
to develop, establish, and operate a
minimum of three community-based
education learning centers that meet the
needs of families and communities
through the coordination of such
programs and services as preschool
programs, after-school programs, and
vocational and adult education
programs. This program is authorized by
section 9210 under Part B of Title IX of
the Elementary and Secondary
Education Act.

Eligible Applicants: Collaborative
efforts between community-based
Native Hawaiian organizations and
community colleges.

Project Period: Up to 60 months.

Available Funds: $800,000.

Applicable Regulations: (a) The
Education Department General
Administrative Regulations (EDGAR) in
34 CFR parts 74, 75, 77, 79-82, 85 and
86.

Selection Criteria: In evaluating
applications for grants under this
program, the Secretary uses the EDGAR
selection criteria in CFR 75.210. These
regulations provide that the Secretary
may award up to 100 points for the
selection criteria, including a reserved
15 points. For this competition, the
Secretary distributes the 15 points as
follows:

Plan of Operation: (§ 75.210(b)(3)).
Ten additional points will be added for
a possible total of 25 points for this
criterion.

Quality of Key Personnel:

(8 75.210(b)(4)). Three additional points
will be added for a possible total of 10
points for this criterion.

Adequacy of Resources.

(8 75.210(b)(7)). Two additional points
will be added for a possible total of 5
points for this criterion.

For Applications or Further
Information Contact: Beth Baggett, U.S.
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Department of Education, 600
Independence Avenue, SW., Room
4500, Portals Building, Washington, DC
20202-6140. Telephone (202) 260-2502,
or FAX: (202) 205-0302.

Program Authority: 20 U.S.C. 7910.

84.297A Native Hawaiian Curriculum
Development, Teacher Training and
Recruitment Program

Purpose of Program: To support
programs for the following purposes: (1)
The development of curricula to address
the needs of Native Hawaiian students,
particularly elementary and secondary
school students, which may include
programs of instruction conducted in
the Native Hawaiian language, and
mathematics and science curricula
incorporating the relevant application of
Native Hawaiian culture and traditions;
(2) the development and
implementation of preteacher training
programs in order to ensure that student
teachers within the State of Hawaii,
particularly student teachers who are
likely to be employed in schools with a
high concentration of Native Hawaiian
students, are prepared to better address
the unique needs of Native Hawaiian
students, within the context of Native
Hawaiian culture, language and
traditions; and (3) the development and
implementation of inservice teacher
training programs, in order to ensure
that teachers, particularly teachers
employed in schools with a high
concentration of Native Hawaiian
students, are prepared to better address
the unique needs of Native Hawaiian
students, within the context of Native
Hawaiian culture, language and
traditions. This program is authorized
by section 9209 under Part B of Title IX
of the Elementary and Secondary
Education Act.

Eligible Applicants: Native Hawaiian
educational organizations or
educational entities with experience in
developing or operating Native
Hawaiian programs or programs of
instruction conducted in the Native
Hawaiian language.

Project Period: Up to 60 months.

Available Funds: $1,500,000

Applicable Regulations: (a) The
Education Department General
Administrative Regulations (EDGAR) in
34 CFR parts 74, 75, 77, 80, 81, 82, 85,
and 86.

Selection Criteria: In evaluating
applications for grants under this
program, the Secretary uses the EDGAR
selection criteria in CFR 75.210. These
regulations provide that the Secretary
may award up to 100 points for the
selection criteria, including a reserved
15 points. For this competition, the

Secretary distributes the 15 points as
follows:

Plan of Operation: (§ 75.210(b)(3)).
Ten additional points will be added for
a possible total of 25 points for this
criterion.

Quality of Key Personnel:

(8 75.210(b)(4)). Three additional points
will be added for a possible total of 10
points for this criterion.

Adequacy of Resources:

(8 75.210(b)(7)). Two additional points
will be added for a possible total of 5
points for this criterion.

For Applications or Further
Information Contact: Beth Baggett, U.S.
Department of Education, 600
Independence Avenue, SW., Room
4500, Portals Building, Washington, DC
20202—-6140. Telephone: (202) 260—
2502, or FAX: (202) 205-0302.

Program Authority: 20 U.S.C. 7909.

84.221A Native Hawaiian Special
Education Program

Purpose of Program: To support
projects that address the special
education needs of Native Hawaiian
students consistent with the purposes of
the program as authorized by section
9208 under Part B of Title IX of the
Elementary and Secondary Education
Act.

Eligible Applicants: Native Hawaiian
educational organizations or
educational entities with experience in
developing or operating Native
Hawaiian programs or programs of
instruction conducted in the Native
Hawaiian language.

Project Period: Up to 60 months.

Available Funds: $1,200,000

Applicable Regulations: (a) The
Education Department General
Administrative Regulations (EDGAR) in
34 CFR parts 74, 75, 77, 80, 81, 82, 85,
and 86.

Selection Criteria: In evaluating
applications for grants under this
program, the Secretary uses the EDGAR
selection criteria in CFR 75.210. These
regulations provide that the Secretary
may award up to 100 points for the
selection criteria, including a reserved
15 points. For this competition, the
Secretary distributes the 15 points as
follows:

Plan of Operation: (§ 75.210(b)(3)).
Ten additional points will be added for
a possible total of 25 points for this
criterion.

Quality of Key Personnel:
(875.210(b)(4)). Three additional points
will be added for a possible total of 10
points for this criterion.

Adequacy of Resources:

(8 75.210(b)(7)). Two additional points
will be added for a possible total of 5
points for this criterion.

For Applications or Further
Information Contact: Linda Glidewell,
U.S. Department of Education, 400
Maryland Avenue, SW., room 3521,
Switzer Building, Washington, DC
20202-2641. Telephone: (202) 205—
9099, or FAX: (202) 205-8105.

Program Authority: 20 U.S.C. 7908.

Dated: April 3, 1995.

Thomas W. Payzant,

Assistant Secretary for Elementary and
Secondary Education.

Judith E. Heumann,

Assistant Secretary for Special Education and
Rehabilitative Services.

[FR Doc. 95-8661 Filed 4—7-95; 8:45 am]
BILLING CODE 4000-01-P

National Educational Research Policy
and Priorities Board; Meeting

AGENCY: National Educational Research
Policy and Priorities Board, Education.
ACTION: Notice of committee meeting.

SUMMARY: This notice sets forth the
schedule and proposed agenda of the
National Educational Research Policy
and Priorities Board’s Committee on the
Regional Educational Laboratories. This
notice also describes the functions of
the Board. Notice of this meeting is
required under Section 10(a)(2) of the
Federal Advisory Committee Act and is
intended to notify the public of their
opportunity to attend.
DATE AND TIME: April 20, 1995, 8:15 a.m.
to 10:00 a.m.
ADDRESS: The San Miguel Room of the
Grand Hyatt Hotel, 345 Stockton Street,
San Francisco, CA 94108.
FOR FURTHER INFORMATION, CONTACT:
John Christensen, Designated Federal
Official, National Educational Research
Policy and Priorities Board, 555 New
Jersey Avenue NW., Washington, D.C.
20208-7564. Telephone: (202) 219—
2065; FAX: (202) 219-1466.
SUPPLEMENTARY INFORMATION: The
National Educational Research Policy
and Priorities Board is authorized by
Section 921 of the Educational
Research, Development, Dissemination,
and Improvement Act of 1994. The
Board works collaboratively with the
Assistant Secretary for the Office of
Educational Research and Improvement
to forge a national consensus with
respect to a long-term agenda for
educational research, development, and
dissemination, and to provide advice
and assistance to the Assistant Secretary
in administering the duties of the Office.
The meeting of the Committee on the
Regional Educational Laboratories of the
Board is open to the public. The agenda
for the April 20 meeting provides for the
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review and comment by the Committee
of the proposed statement of work for
the Regional Educational Laboratories
forthcoming contractual competition.

The public is being given less than 15
days notice because of the urgency
required to meet the rigorous
procurement schedule associated with
the regional educational laboratories
competition. The Office of Educational
Research and Improvement anticipates
announcing competition guidelines by
May 15 in order to select the regional
educational laboratories by November
30, 1995, the date contracts for the
current labs expire.

Records are kept of all Board
proceedings, and are available for public
inspection at the office of the National
Educational Research Policy and
Priorities Board, 555 New Jersey Avenue
NW., Washington, D.C. 20208-7564.

Dated: April 4, 1995.
Sharon P. Robinson,

Assistant Secretary, Office of Educational
Research and Improvement.

[FR Doc. 95-8649 Filed 4-7-95; 8:45 am]
BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY

Office of Fossil Energy
[FE Docket No. 95-16-NG]

Boston Gas Company; Order Granting
Blanket Authorization to Import Natural
Gas From and Export Natural Gas to
Canada

AGENCY: Office of Fossil Energy, DOE.
ACTION: Notice of order.

SUMMARY: The Office of Fossil Energy of
the Department of Energy gives notice
that it has issued an order granting
Boston Gas Company blanket
authorization to import up to 10 Bcf of
natural gas from Canada and to export
up to 10 Bcf of natural gas to Canada
over a two-year term beginning on the
date of first import or export.

This order is available for inspection
and copying in the Office of Fuels
Programs docket room, 3F-056,
Forrestal Building, 1000 Independence
Avenue, SW., Washington, DC 20585,
(202) 586-9478. The docket room is
open between the hours of 8:00 a.m. and
4:30 p.m., Monday through Friday,
except Federal holidays.

Issued in Washington, DC, March 27, 1995.
Clifford P. Tomaszewski,

Director, Office of Natural Gas, Office of Fuels
Programs, Office of Fossil Energy.

[FR Doc. 95-8747 Filed 4—7-95; 8:45 am]
BILLING CODE 6450-01-P

[FE Docket No. 95-14-NG]

Midcon Gas Services Corp.; Order
Granting Blanket Authorization to
Export Natural Gas to Canada and
Mexico

AGENCY: Office of Fossil Energy, DOE.
ACTION: Notice of Order.

SUMMARY: The Office of Fossil Energy of
the Department of Energy gives notice
that it has issued an order granting
Midcon Gas Services Corp. blanket
authorization to export up to a
combined total of 300 Bcf of natural gas
to Canada and Mexico over a period of
two years beginning on the date of first
delivery.

This order is available for inspection
and copying in the Office of Fuels
Programs Docket Room, Room 3F-056,
Forrestal Building, 1000 Independence
Avenue, S.W., Washington, DC 20585,
(202) 586-9478. The docket room is
open between the hours of 8:00 a.m. and
4:30 p.m., Monday through Friday,
except Federal holidays.

Issued in Washington, DC, March 27, 1995.
Clifford P. Tomaszewski,

Director, Office of Natural Gas, Office of Fuels
Programs, Office of Fossil Energy.

[FR Doc. 95-8746 Filed 4-7-95; 8:45 am]
BILLING CODE 6450-01-P

Federal Energy Regulatory
Commission

[Docket No. RP95-218-000]

Algonquin Gas Transmission Co.;
Notice of Proposed Changes in FERC
Gas Tariff

April 4, 1995,

Take notice that on March 31, 1995,
Algonquin Gas Transmission Company
(Algonquin) tendered for filing as part of
its FERC Gas Tariff, Fourth Revised
Volume No. 1, the following revised
tariff sheets, with a proposed effective
date of May 1, 1995:

Nineteenth Revised Sheet No. 20A
Original Sheet No. 94F

Algonquin states that the purpose of
this filing is to (i) flow through refunds
of $127,082.81 received from O&R
Energy Inc., including interest, related
to Algonquin’s purchased gas
adjustment mechanism; and (ii) allocate
an additional charge of $21,942.73 from
Texas Eastern Transmission
Corporation.

Algonquin states that copies of this
filing were mailed to all customers of
Algonquin and interested state
commissions.

Any person desiring to be heard or to
protest said filing should file a motion

to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with 18 CFR
Sections 385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests should be
filed on or before April 11, 1995.
Protests will be considered by the
Commission in determining the
appropriate action to be taken but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection in the
Public Reference Room.

Lois D. Cashell,

Secretary.

[FR Doc. 95-8668 Filed 4—7-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP95-224-000]

ANR Pipeline Co.; Notice of Request
for Waiver

April 4, 1995.

Take notice that on March 31, 1995,
ANR Pipeline Company (ANR)
requested a waiver of Section 31(c) of its
FERC Gas Tariff, Second Revised
Volume No. 1, which requires it place
into effect a **“Deferred Transportation
Cost Adjustment” to be effective May 1,
1995.

ANR states that as originally
contemplated, the “‘Deferred
Transportation Cost Adjustment” was
intended to track ANR’s Account No.
858 costs over the prior annual period.
However, as a result of orders issued in
Docket No. RP94-43-000, the tracker
did not go into effect until January 9,
1995. Therefore, ANR states that
pursuant to its tariff, an adjustment for
this short period would reflect actual
cost experience only for the partial
month of January 1995. The remainder
of the “‘Deferred Transportation Costs”
for the months of February through
April, 1995, would be based on
estimates.

ANR states that if the “Deferred
Transportation Cost Adjustment” were
to go into effect on May 1, 1995, based
on ANR’s estimates, the charge would
result in a rate adjustment to the
Mainline Area Access rate of $.0018
when expressed at a 100% load factor.
Other transportation related services
reflect similar rate adjustments. Rather
than implement an adjustment based
primarily on estimates, and make
further adjustments to reflect actual
experience in subsequent Deferred
Transportation Cost Adjustment filings,
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ANR has proposed to defer the
reconciliation for this short period until
ANR’s next annual filing when actual
costs during this period will be known.

ANR states that all of its FERC Gas
Tariff, Second Revised Volume No. 1
customers and interested State
Commissions have been mailed a copy
of this filing.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC. 20426 in accordance
with Rules 211 and 214 of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and
385.214). All such motions or protests
should be filed on or before April 11,
1995. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this application are
on file with the Commission and are
available for public inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-8669 Filed 4—7-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP95-228-000]

Carnegie Interstate Pipeline Co.;
Notice of Proposed Change in FERC
Gas Tariff

April 4, 1995.

Take notice that on March 31, 1995,
Carnegie Interstate Pipeline Company
(CIPCO), the successor to Carnegie
Natural Gas Company, tendered for
filing as part of its FERC Gas Tariff,
Third Revised Volume No. 1, the
following revised tariff sheet, with a
proposed effective date of May 1, 1995:

Eleventh Revised Sheet No. 7

CIPCO states that this is its quarterly
filing pursuant to revised Section 32.2
of the General Times and Conditions of
its FERC Gas tariff to reflect prospective
changes in transportation costs
associated with unassigned upstream
capacity held by CIPCO on Texas
Eastern Transmission Corporation
(Texas Eastern) for the 3-month period
commencing May 1, 1995 and ending
July 31, 1995. The filing reflects an
increase in the Transportation Cost Rate
(TCR) from $1.0490 to $1.1519. The new
TCR includes a TCR Adjustment of
$1.0850 and a TCR Surcharge of
$0.0669.

CIPCO states that copies of its filing
were served on all jurisdictional

customers and interested state
commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with 18 CFR
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests should be
filed on or before April 11, 1995.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection in the
public reference room.

Lois D. Cashell,

Secretary.

[FR Doc. 95-8670 Filed 4-7-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No RP95-222-000]

CNG Transmission Corp.; Notice of
Proposed Changes in FERC Gas Tariff

April 4, 1995.

Take notice that on March 31, 1995,
CNG Transmission Corporation (CNG),
filed for inclusion in its FERC Gas
Tariff, Second Revised Volume No. 1,
the following tariff sheets:

Eighth Revised Sheet No. 32
Eighth Revised Sheet No. 33
First Revised Sheet No. 360
Flrst Revised Sheet No. 361
Original Sheet No. 361A

CNG states that the purpose of this
filing is to collect additional stranded
upstream transportation costs, and to
revise the General Terms and
Conditions of CNG’s tariff, to institute a
quarterly filing for future Account No.
858 stranded cost recovery.

CNG states that copies of this letter of
transmittal and enclosures are being
mailed to CNG’s customers and
interested state commissions.

Any person desiring to be heard or to
protest said filing should file a protest
or motion to intervene with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C., 20426, in accordance with Rules
214 and 211 of the Commission’s Rules
of Practice and Procedure, 18 CFR
Sections 385.214 and 385.211. All
motions or protests should be filed on
or before April 11, 1995. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make

protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-8671 Filed 4—7-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP95-227-000]

Columbia Gas Transmission Corp.;
Notice of Proposed Changes in FERC
Gas Tariff

April 4, 1995.

Take notice that on March 31, 1995,
Columbia Gas Transmission Corporation
(Columbia) tendered for filing proposed
changes to the following tariff sheets to
its FERC Gas Tariff, Second Revised
Volume No. 1:

Original Sheet No. 99A
Original Sheet No. 99B

The proposed tariff sheets bear an
issue date of March 31, 1995 and a
proposed effective date of May 1, 1995.

Columbia states that this filing
comprises Columbia’s supplemental
close out of its Account No. 191
pursuant to Section 39 of the General
Terms and Conditions (GTC) of its FERC
Gas Tariff, Second Revised Volume No.
1, subject to: (i) Columbia’s February 16,
1995, request for waiver of the close out
period ending March 31, 1995, for nine
months to December 31, 1995, for the
sole purpose of making further
adjustments with respect to resolution
of imbalances with Tennessee Gas
Pipeline Company; and (ii) GTC Section
39.3 which permits Columbia to recover
costs beyond any close out period with
respect to unpaid purchased gas costs
attributable to the period before the
filing of Columbia’s July 31, 1991
bankruptcy petition.

In this filing, Columbia states that it
is making a debit of $90,126.21 to its
Account No. 191 as a result of
additional T&E reconciliation
conducted pursuant to a Commission
approved methodology, a $431,318.03
debit as a result of implementing its exit
fee settlement with Tennessee Gas
Pipeline Company (concerning payment
for pre-petition costs owed to Tennessee
by Columbia with respect to Columbia’s
pre-Order No. 636 storage services on
Tennessee), and a $150,802.09 debit for
fuel credit adjustments. These and other
items result in a net debit to the
Account No. 191 of $627,457.55 in this
filing.

Columbia states that copies of its
filing have been mailed to all firm
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customers and affected state regulatory
commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
D.C. 20426, in accordance with Rules
211 and 214 of the Commission’s Rules
of Practice and Procedure. All such
motions or protests should be filed on
or before April 11, 1995. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a motion to intervene. Copies
of Columbia’s filings are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-8672 Filed 4-7-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. FA 92-61-001]

Kentucky Power Co.; Electric Rates:
Hearing, Accounting; Order Deferring
Hearing Procedures

April 4, 1995.

On November 25, 1994, the Chief
Accountant issued a contested audit
report, under delegated authority,
noting that Kentucky Power Company
(Kentucky Power) disagreed with
certain recommendations made by the
Division of Audits related to Kentucky
Power’s accounting for amounts billed
by an affiliated service company. The
Chief Accountant requested that
Kentucky Power notify the Commission
whether it would agree to dispose of the
contested issue under the shortened
procedures provided for by Part 41 of
the Commission’s regulations. Kentucky
Power Co., 69 FERC 162,172; See 18
CFR part 41.

On December 6, 1994, American
Electric Power Service Corporation
(AEPSC), responding for Kentucky
Power, requested that the Commission
defer further action on the contested
issue pending the completion of a
proceeding before the Securities and
Exchange Commission (SEC). AEPSE
informed the Chief Accountant that the
SEC is considering a similar issue in its
proposed amendments to Form U-13—
60. The American Electric Power
Company (AEP) and other registered
public utility holding companies have
responded to the SEC’s request for
public comment on this subject in FR
Doc. 94-23164. AEPSC indicates that
Kentucky Power and the other

jurisdictional AEP system companies
may agree to adopt the
recommendations of the Division of
Audits related to the accounting
classification of service company
billings depending upon the final order
of the SEC.

It is ordered:

(A) Further proceedings concerning
the appropriateness of Kentucky
Power’s practices as discussed in the
November 25, 1994, report issued by the
Chief Accountant are hereby deferred
pending completion of the proceeding
before the SEC.

(B) Kentucky Power shall keep the
Office of Chief Accountant advised of
the status of the proceeding before the
SEC. On or before June 30, 1995, and
every six months thereafter, Kentucky
Power shall provide the Commission a
full status report on the proceeding and
how it affects the issue raised by the
Division of Audits.

(C) This order shall be published in
the Federal Register.

Lois D. Cashell,

Secretary.

[FR Doc. 95-8673 Filed 4—-7-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. EL95-35-000]

Kootenai Electric Cooperative, Inc.,
Clearwater Power Co., [daho County
Light & Power Cooperative
Association, Inc., and Northern Lights,
Inc. v. Public Utility District No. 2 of
Grant County; Notice of Filing

April 4, 1995.

Take notice that on March 2, 1995,
Kootenai Electric Cooperative, Inc.,
Clearwater Power Company, ldaho
County Light & Power Cooperative
Association, Inc., and Northern Lights,
Inc. (collectively referred to as ““the
Idaho Cooperatives’) tendered for filing
a complaint against Public Utility
District No. 2 of Grant County (the
District). In their complaint, the Idaho
Cooperatives request the Commission to
determine and fix the applicable portion
of capacity and output to be made
available to the ldaho Cooperatives from
the Priests Rapids Project upon
relicensing and expiration of existing
power sales contracts.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with Rules
211 and 214 of the Commission’s Rules
of Practice and Procedure (18 CFR
285.211 and 18 CFR 385.214). All such
motions or protests and the answer to

the complaint should be filed on or
before April 21, 1995. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-8674 Filed 4—7-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP95-226-000]

Mississippi River Transmission Corp.;
Notice of Proposed Change in FERC
Tariff

April 4, 1995.

Take notice that on March 31, 1995
Mississippi River Transmission Corporation
(MRT) tendered for filing as part of its FERC
Gas Tariff, Third Revised Volume No. 1, the
following tariff sheets, to become effective
April 1, 1995:

Tenth Revised Sheet No. 5
Tenth Revised Sheet No. 6
Tenth Revised Sheet No. 7

MRT states that the purpose of this
filing is to adjust its rates to reflect
additional Gas Supply Realignment
Costs (GSRC) of $801,943, plus
applicable interest, pursuant to Section
16.3 of the General Terms and
Conditions of MRT’s Tariff. MRT states
that its filing includes the “Price
Differential” cost of continuing to
perform under certain gas supply
contracts during the months of October
through December 1994.

MRT states that copies of its filing
have been mailed to all of its affected
customers and the State Commissions of
Arkansas, Missouri and Illinois.

Any person desiring to be heard or
protest the said filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426, in accordance
with §8385.211 and 385.214 of the
Commission’s Rules of Practice and
Procedures: 18 CFR 385.211 and
385.214. All such motions and protests
should be filed on or before April 11,
1995. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
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file with the Commission and available
for public inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-8675 Filed 4-7-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP95-221-000]

Northern Natural Gas Co.; Notice of
Proposed Changes in FERC Gas Tariff

April 4, 1995.

Take notice that on March 31, 1995,
Northern Natural Gas Company
(Northern), tendered for filing to become
part of Northern’s FERC Gas Tariff, Fifth
Revised Volume No. 1, the following
tariff sheet, effective May 1, 1995:

Second Revised Sheet No. 267

Northern states that such tariff sheet
is being submitted to modify the tariff
provisions surrounding the Monthly
Index Price, as follows: (1) To change
the price discovery point from Custer
County, Oklahoma to the MidContinent
Pooling Point, and (2) To change the
source of the daily quoted price from
“Basic Watch” to a companion
publication from the same publisher
entitled, “BTU’s Daily Gas Wire”.

Northern further states that copies of
the filing have been mailed to each of
its customers and interested State
Commissions.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
DC. 20426, in accordance with Rules
214 and 211 of the Commission’s Rules
of Practice and Procedure (18 CFR
385.214 and 385.211). All such petitions
or protests must be filed on or before
April 11, 1995. Protests will be
considered by the Commission in
determining the appropriate proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-8676 Filed 4—7-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. TM95-4-28-000]

Panhandle Eastern Pipe Line Co.;
Notice of Proposed Changes in FERC
Gas Tariff

April 4, 1995.
Take notice that on March 31, 1995,
Panhandle Eastern Pipe Line Company

(Panhandle) tendered for filing as part of
its FERC Gas Tariff, First Revised
Volume No. 1, the revised tariff sheets
listed on Appendix A to the filing.

The proposed effective date of these
revised tariff sheets in May 1, 1995.

Panhandle states that this filing is
made in accordance with Section 25
(Flow Through Of Cash-Out Revenues
In Excess Of Costs And Scheduling
Charges Assessed Against Affiliates) of
the General Terms and Conditions of
Panhandle’s FERC Gas Tariff, First
Revised Volume No. 1.

Panhandle states that the revised tariff
sheets listed on Appendix A to the filing
reflect the removal of (1) the existing
$.01 reduction to Panhandle’s currently
effective maximum Reservation Rates
under Rate Schedules FT and EFT; (2)
the existing .06¢ reduction to
Panhandle’s currently effective
maximum Base Rate per Dt. under Rate
Schedule SCT; and (3) the existing .03¢
reduction to Panhandle’s currently
effective maximum Base Rate per Dt.
under Rate Schedules IT and EIT.

Panhandle states that the removal of
the currently effective Section 25
adjustment from the Reservation and
Commodity rates is supported by the
workpapers contained in Panhandle’s
filing which show that, pursuant to
Section 25(e) of the General Terms and
Conditions, the level of cash-out
revenues in excess of costs and
scheduling charges assessed against
affiliates for the twelve months ended
January 31, 1995 were not of a sufficient
magnitude to result in a reservation
charge credit of at least one cent or a
commodity charge credit of at least .01
cents.

Accordingly, Panhandle states that
there will be no Section 25 adjustment
in effect for the period May 1, 1995
through April 30, 1996. In accordance
with Section 25(f) of the General Terms
and Conditions the net revenues for the
12 months ended January 31, 1995 will
be carried over to be added to and
considered with the net revenues in
Panhandle’s next filing made pursuant
to Section 25 of the General Terms and
Conditions.

Panhandle states that copies of this
filing have been served on all customers
subject to the tariff sheets and
applicable state regulatory agencies.

Any person desiring to be heard or to
protest this filing should file a motion
to intervene or a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street NE.,
Washington, D.C. 20426, in accordance
with §385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed on or before April 11, 1995.

Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection in the
Public Reference Room.

Lois D. Cashell,

Secretary.

[FR Doc. 95-8677 Filed 4—7-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP95-225-000]

Questar Pipeline Co.; Notice of Tariff
Filing
April 4, 1995.

Take notice that on March 31, 1995,
Questar Pipeline Company, tendered for
filing and acceptance to be effective
May 1, 1995, revised tariff sheets as
listed on Appendix A to this notice.

Questar states that these tariff sheets
revise provisions in First Revised
Volume No. 1 of its FERC Gas Tariff that
are applicable to storage service by
reflecting thermal (Dth) rather than
volumetric (Mcf) tracking and billing.

Questar states further that it seeks
Commission approval of revisions to the
Statement of Rates, Rate Schedules,
General Terms and Conditions and
Forms of Service Agreements as
required to reflect the Dth tracking and
billing. Questar also seeks Commission
approval of the correction of a minor
technical oversight in transportation
rate schedules wherein the word
“volume” had not been previously
replaced with the word “‘quantity.”

Questar explains that the proposed
tariff revisions, which conform
nomination and billing practices as
requested by several storage customers,
are also in harmony with the
Commission’s preference as expressed
in its December 16, 1994, rulemaking
proceedings in Docket Nos. RM95-3—
000 and RM95-4—-000.

Questar states that this filing was
served upon its customers and the
Wyoming and Utah public service
commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
D.C., 20426, in accordance with Rules
385.211 and 385.214 of the
Commission’s Rules and Regulations (18
CFR 385.211 and 385.214). All such
motions or protests should be filed on
or before April 11, 1995. Protests will be
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considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
Protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

Appendix A—Listing of Proposed Tariff
Sheets

Fourth Revised Sheet No. 6
Second Revised Sheet No. 6A
First Revised Sheet No. 14
First Revised Sheet No. 23
First Revised Sheet No. 32
Second Revised Sheet No. 50
Second Revised Sheet No. 51
Second Revised Sheet No. 52
First Revised Sheet No. 54
First Revised Sheet No. 56
First Revised Sheet No. 57
First Revised Sheet No. 61
First Revised Sheet No. 62
First Revised Sheet No. 65
Second Revised Sheet No. 66
Second Revised Sheet No. 68
First Revised Sheet No. 91
First Revised Sheet No. 100
First Revised Sheet No. 101
First Revised Sheet No. 111
First Revised Sheet No. 112
First Revised Sheet No. 114
First Revised Sheet No. 115
First Revised Sheet No. 116
Second Revised Sheet No. 117
Second Revised Sheet No. 118
First Revised Sheet No. 119
First Revised Sheet No. 120
First Revised Sheet No. 121
First Revised Sheet No. 140
First Revised Sheet No. 141
First Revised Sheet No. 142
First Revised Sheet No. 150
First Revised Sheet No. 151
First Revised Sheet No. 161
First Revised Sheet No. 162
First Revised Sheet No. 165
Second Revised Sheet No. 166
Second Revised Sheet No. 167
Second Revised Sheet No. 168
Second Revised Sheet No. 169
First Revised Sheet No. 170
First Revised Sheet No. 171
Second Revised Sheet No. 172
Second Revised Sheet No. 173
Second Revised Sheet No. 186
Second Revised Sheet No. 188
Second Revised Sheet No. 190
First Revised Sheet No. 192
First Revised Sheet No. 193

[FR Doc. 95-8678 Filed 4—7-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP95-219-000]

Texas Eastern Transmission Corp.;
Notice of Proposed Changes in FERC
Gas Tariff

April 4, 1995.

Take notice that on March 31, 1995,
Texas Eastern Transmission Corporation
(Texas Eastern) tendered for filing as
part of its FERC Gas Tariff, Sixth
Revised Volume No. 1, the following
tariff sheets, with a proposed effective
date of May 1, 1995:

Original Sheet No. 230
Sheet Nos. 231-234

Texas Eastern states that by this filing,
it proposes to grant, effective May 1,
1995, customers under Rate Schedule
SCT enhanced transportation rights
with respect to deliveries and receipts
in Texas Eastern’s Market Zones 1, 2
and 3. Texas Eastern proposes to add a
new Section 9 to Rate Schedule SCT.
These enhanced transportation rights
are identical to the enhanced
transportation rights granted by Texas
Eastern to customers under Rate
Schedules CDS and FT-1 in Docket No.
RP94-357-000.

Texas Eastern states that copies of the
filing were served on firm customers of
Texas Eastern and interested state
commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with
88 385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests should be
filed on or before April 11, 1995.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection in the
Public Reference Room.

Lois D. Cashell,

Secretary.

[FR Doc. 95-8679 Filed 4-7-95; 8:45 am]
BILLING CODE 6717-01-M

Texas Gas Transmission Corp.; Notice
of Informal Settlement Conference

April 4, 1995.

Take notice that an informal
settlement conference will be convened
in the above-captioned proceeding
commencing at 10:00 am on April 11,
1995, and continuing at 9:00 am on

April 12, 1995, at the offices of the
Federal Energy Regulatory Commission,
810 First Street, NE, Washington, DC,
for the purpose of exploring the possible
settlement of the above-referenced
docket.

Any party, as defined by 18 CFR
385.102(c), or any participant as defined
in 18 CFR 385.102(b), is invited to
attend. Persons wishing to become a
party must move to intervene and
receive intervenor status pursuant to the
Commission’s regulations (18 CFR
385.214).

For additional information please
contact Michael D. Cotleur, (202) 208—
1076, or Russell B. Mamone (202) 208—
0744.

Lois D. Cashell,

Secretary.

[FR Doc. 95-8680 Filed 4—7-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP95-217-000]

Trunkline Gas Co.; Notice of Proposed
Changes in FERC Gas Tariff

April 4, 1995.

Take notice that on March 31, 1995,
Trunkline Gas Company (Trunkline)
tendered for filing Ninth Revised Tariff
Sheet Nos. 6, 7, 8, 9 and 10 which are
proposed to become effective May 1,
1995, consistent with Section
27.3(B)(1)(f)(i)(a) of the General Terms
and Conditions of Trunkline’s FERC Gas
Tariff, First Revised Volume No. 1
(General Terms and Conditions).

Trunkline states that the purpose of
this filing is to eliminate the Initial
Stranded Transportation Cost
Surcharges and to report that under the
terms of its Tariff, there are no
Remaining Excess recoveries to be
repaid to shippers. Trunkline notes that
upon the Commission’s acceptance of
Trunkline’s Gas Supply Realignment
(GSR) Costs recovery filing in Docket
No. RP95-220-000, also filed on March
31, 1995, the revised tariff sheets
included in this filing will be
superseded.

Trunkline states that a copy of this
filing has been served on all customers
affected by this filing and the respective
state commissions.

Any person desiring to be heard or to
protest the filing should file a motion to
intervene or a protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests should be
filed on or before April 11, 1995.
Protests will be considered by the
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Commission in determining the
appropriate action to be taken, but will
not serve to make the protestants parties
to the proceeding. Any person wishing
to become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection in the
Public Reference Room.

Lois D. Cashell,

Secretary.

[FR Doc. 95-8681 Filed 4-7-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP95-220-000]

Truckline Gas Co.; Notice of Proposed
Changes in FERC Gas Tariff

April 4, 1995.

Take notice that on March 31, 1995,
Trunkline Gas Company (Trunkline)
tendered for filing Tenth Revised Tariff
Sheet Nos. 6, 7, 8, 9 and 10 which are
proposed to become effective May 1,
1995, consistent with Sections 27.2
(D)(2) and 27.3(B)(1)(f)(i)(a) of the
General Terms and Conditions of
Trunkline’s FERC Gas Tariff, First
Revised Volume No. 1 (General Terms
and Conditions).

Truckline states that the purpose of
this filing is to dispose of certain Gas
Supply Realignment (GSR) Costs
incurred by Trunkline by offsetting
those amounts against the excess
recoveries of certain transition costs,
using Commission-approved cross-
crediting procedures contained in its
Tariff. Trunkline further states that the
principal amount proposed to be
recovered via the Commission-approved
cross-crediting method is $806,242
which is $87,382 less than the $893,624
amount of Trunkline’s GSR costs
incurred as of the date of this filing and
carrying charges up to the anticipated
May 1, 1995 effective date.

Trunkline states that a copy of this
filing has been served on all customers
affected by this filing and the respective
state commissions.

Any person desiring to be heard or to
protest the filing should file a motion to
intervene or a protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests should be
filed on or before April 11, 1995.
Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make the protestants parties
to the proceeding. Any person wishing
to become a party must file a motion to

intervene. Copies of this filing are on
file with the Commission and are
available for public inspection in the
Public Reference Room.

Lois D. Cashell,

Secretary.

[FR Doc. 95-8682 Filed 4-7-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP95-223-000]

Williston Basin Interstate Pipeline Co.;
Notice of Tariff Revisions

April 4, 1995,

Take Notice that on March 31, 1995,
Williston Basin Interstate Pipeline
Company (Williston Basin), tendered for
filing revised tariff sheets to Second
Revised Volume No. 1 of its FERC Gas
Tariff.

Williston Basin states that the revised
tariff sheets are being filed to make
explicit in its tariff the ability to allow
Williston Basin to accept nominations
after the nomination deadline, to the
extent operating conditions permit.

Williston Basin requests that the tariff
sheets be made effective May 1, 1995.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
D.C. 20246, in accordance with Rules
211 and 214 of the Commission’s Rules
of Practice and Procedure (18 CFR
385.211 and 385.214). All such motions
or protests should be filed on or before
April 11, 1995. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to the proceeding must file a motion to
intervene. Copies of the filing are on file
with the Commission and are available
for public inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-8683 Filed 4—-7-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. ER93-937-000, et al.]

Niagara Mohawk Power Corp., et al.;
Electric Rate and Corporate Regulation
Filings

April 3, 1995.

Take notice that the following filings
have been made with the Commission:

1. Niagara Mohawk Power Corp.

[Docket No. ER93-937-000]

Take notice that on March 20, 1995,
Niagara Mohawk Power Corporation

tendered for filing an amendment in the
above-referenced docket.

Comment date: April 17, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

2. Madison Gas & Electric Co.

[Docket No. ER94-1147-000]

Take notice that on March 23, 1995,
Madison Gas & Electric Company
tendered for filing an amendment in the
above-referenced docket.

Comment date: April 17, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

3. West Penn Power Co.

[Docket No. ER95-591-000]

Take notice that on March 17, 1995,
West Penn Power Company tendered for
filing an amendment in the above-
referenced docket.

Comment date: April 17, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

4. Southwestern Electric Power Co.

[Docket No. ER95-660-000]

Take notice that on March 22, 1995,
Southwestern Electric Power Company
tendered for filing an amendment in the
above-referenced docket.

Comment date: April 17, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

5. Florida Power Corp.

[Docket No. ER95-766—-000]

Take notice that on March 20, 1995,
Florida Power Corporation (FPC),
tendered for filing letters dated February
14, 1995 providing “Rate Limitation
Refunds” for calendar year 1994 to four
of the Company’s customers in
accordance with provisions in Exhibit B
of their contracts limiting the total bills
for service to them to the amount that
would be produced by applying the
applicable Florida Municipal Power
Agency rate to that service. The rate-
schedule under which each is served
and the Rate Limitation Refund made to
each are as follows:

scﬁgéeule Customer Refund
Rate City of $1,139,391.09
Schedule Bartow.
114.
Rate City of Ha- 139,329.39
Schedule vana.
115.
Rate City of 126,992.20
Schedule Newberry.
116.
Rate City of 348,041.30
Schedule Mount
117. Dora.
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Comment date: April 17, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

6. Southern Company Services, Inc.

[Docket No. ER95-767-000]

Take notice that on March 20, 1995,
Southern Company Services, Inc. (SCS),
acting on behalf of Alabama Power
Company, Georgia Power Company,
Gulf Power Company, Mississippi
Power Company, and Savannah Electric
and Power Company (collectively
referred to as ‘“Southern Companies’),
filed a Service Agreement dated as of
March 2, 1995 between NorAm Energy
Services and SCS (as agent for Southern
Companies) for service under the Short-
Term Non-Firm Transmission Service
Tariff of Southern Companies.

Comment date: April 17, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

7. Southern Company Services, Inc.

[Docket No. ER95-768-000]

Take notice that on March 20, 1995,
Southern Company Services, Inc. (SCS),
acting on behalf of Alabama Power
Company, Georgia Power Company,
Gulf Power Company, Mississippi
Power Company, and Savannah Electric
and Power Company (collectively
referred to as ““Southern Companies”)
filed a Service Agreement dated as of
March 2, 1995 between InterCoast
Power Marketing Company and SCS (as
agent for Southern Companies) for
service under the Short-Term Non-Firm
Transmission Service Tariff of Southern
Companies.

Comment date: April 17, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

8. Pacific Gas and Electric Co.

[Docket No. ER95-769-000]

Take notice that on March 20, 1995,
Pacific Gas and Electric Company
(PG&E), tendered for filing, as an initial
rate schedule, a Control Area and
Transmission Service Agreement
(Agreement) providing rates, terms and
conditions for service to be rendered by
PG&E to Power Exchange Corporation
(PXC), a power marketer.

The Agreement: 1) identifies the types
of bulk power suppliers from whom
PXC can purchase, describes the types
of loads it can serve, and provides for
accounting for such loads and resources,
particularly resources whose output is
sold to two or more entities
concurrently; 2) establishes control area
reliability obligations for PXC, e.g.,
resource load-following and spinning
reserve requirements and energy
deviation limits, and permits PXC to

satisfy these obligations by using its
own resources, purchasing services from
third parties, or purchasing services
from PG&E, and 3) provides flexible,
firm network transmission service on
both a short-term and an annual basis
among various generation “Input”
points and load “Output’ points
specified by PXC.

Copies of this filing were served upon
PXC and the California Public Utilities
Commission.

Comment date: April 17, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

9. PECO Energy Co.
[Docket No. ER95-770-000]

Take notice that on March 20, 1995,
PECO Energy Company (PECO), filed a
power sales Tariff (Tariff). The Tariff
describes the general terms and
conditions under which PECO will
make available for sale energy from
various sources on either a reserved or
as-delivered basis at negotiated rates
that are no higher than PECO’s cost of
service.

PECO requests an effective date for
the Tariff of May 21, 1995.

PECO has served copies of the filing
on the Pennsylvania Public Utility
Commission.

Comment date: April 17, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

10. Wisconsin Electric Power Co.

[Docket No. ER95-771-000]

Take notice that on March 20, 1995,
Wisconsin Electric Power Company
(Wisconsin Electric), tendered for filing
an Electric Service Agreement between
itself an Electric Clearinghouse, Inc.
(ECI). The Electric Service Agreement
provides for service under Wisconsin
Electric’s Coordination Sales Tariff.

Wisconsin Electric requests an
effective date of sixty days from date of
filing. Copies of the filing have been
served on ECI, the Public Service
Commission of Wisconsin, and the
Michigan Public Service Commission.

Comment date: April 17, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

11. Northeast Empire Limited

[Docket No. ER95-772-000]

Take notice that on March 20, 1995,
Northeast Empire Limited Partnership
#2 tendered for filing a waiver of a
condition to an amendment to its rate
schedule for sales of energy and
capacity from its Ashland, Maine
facility to Central Maine Power
Company.

Comment date: April 17, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

12. Boston Edison Co.

[Docket No. ER95-773-000]

Take notice that on March 21, 1995,
Boston Edison Company (BECo0),
tendered for fling a Service Agreement
and Appendix A for Electric
Clearinghouse Inc. for the sale and/or
exchange of power from time to time
pursuant to BECo’s Electric Tariff,
Original Volume No. 6. BECo requests
that this Service Agreement and
Appendix A become effective on March
1, 1995.

Comment date: April 17, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

13. Boston Edison Co.

[Docket No. ER95-774-000]

Take notice that on March 20, 1995,
Boston Edison Company (BECo),
tendered for filing a Service Agreement
and Appendix A for ENRON Power
Marketing, Inc. for the sale and/or
exchange of power from time to time
pursuant to BECo’s Electric Tariff,
Original Volume No. 6. BECo requests
that this Service Agreement and
Appendix A become effective on March
1, 1995.

Comment date: April 17, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

14. Boston Edison Co.

[Docket No. ER95-775-000]

Take notice that on March 21, 1995,
Boston Edison Company (BECo0),
tendered for filing a Service Agreement
and Appendix A for Louis Dreyfus
Electric Power Inc. for the sale and/or
exchange of power from time to time
pursuant to BECo’s Electric Tariff,
Original Volume No. 6. BECo requests
that this Service Agreement and
Appendix A become effective on March
1, 1995.

Comment date: April 17, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraphs

E. Any person desiring to be heard or
to protest said filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street NE.,
Washington, D.C. 20426, in accordance
with Rules 211 and 214 of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and 18 CFR
385.214). All such motions or protests
should be filed on or before the
comment date. Protests will be
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considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are one file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-8667 Filed 4—7-95; 8:45 am]
BILLING CODE 6717-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-5187-5]

Agency Information Collection
Activities Under OMB Review

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this notice announces that
the Information Collection Request (ICR)
abstracted below has been forwarded to
the Office of Management and Budget
(OMB) for review and comment. The
ICR describes the nature of the
information collection and its expected
cost and burden; where appropriate, it
includes the actual data collection
instrument.

DATES: Comments must be submitted on
or before [Insert date 30 days after
publication in the Federal Register].

FOR FURTHER INFORMATION OR A COPY
CALL: Sandy Farmer at EPA, (202) 260—
2740, and refer to EPA ICR No. 0370.13.

SUPPLEMENTARY INFORMATION:
Office of Water

Title: Underground Injection Control
Program Information (EPA ICR No.
0370.13; OMB Control No. 2040-0042).
This is a request for renewal of a
currently approved information
collection without any change in the
substance or in the method of
collection.

Abstract: The Underground Injection
Control (UIC) program under the Safe
Drinking Water Act established a
Federal and State regulatory system to
protect underground sources of drinking
water from contamination by injected
materials. Owners or operators of
underground injection wells must
obtain permits, conduct environmental
monitoring, maintain records, and
report results to EPA or the State
primacy agency. States must report to

EPA on permittee compliance and
related information. The information is
reported using standardized forms, and
the regulations are codified at 40 CFR
Parts 144 through 148. The data are
used to ensure the safety of
underground sources of drinking water.

Burden Statement: The public
reporting and recordkeeping burden for
this collection of information is
estimated to average 56 hours per
respondent annually. This estimate
includes the time needed to review
instructions, search existing data
sources, gather and maintain the data
needed, and complete and review the
forms included in this collection of
information.

Respondents: Owners and operators
of underground injection wells, and
States.

Estimated No. of Respondents: 6,199.

Estimated Total Annual Burden on
Respondents: 361,714 hours.

Frequency of Collection: On occasion,
quarterly, annually.

Send comments regarding the burden
estimate, or any other aspect of the
information collection, including
suggestions for reducing the burden, to
the following addresses. Please refer to
EPA ICR No. 0370.13 and OMB Control
No. 2040-0042 in any correspondence.
Ms. Sandy Farmer, EPA ICR No.

0370.13, U.S. Environmental

Protection Agency, OPPE Regulatory

Information Division (2136), 401 M

Street SW., Washington, DC 20460.

and
Mr. Tim Hunt, OMB Control No. 2040—

0042, Office of Management and

Budget, Office of Information and

Regulatory Affairs, 725 17th Street

NW., Washington, DC 20503.

Dated: April 4, 1995.

Joseph Retzer,

Director, Regulatory Information Division.
[FR Doc. 95-8736 Filed 4-7-95; 8:45 am]
BILLING CODE 6560-50-M

[FRL-5187-1]

Colloquium on Ecological Risk
Assessment Guideline Development

AGENCY: U.S. Environmental Protection
Agency (EPA).
ACTION: Notice of meeting.

SUMMARY: This notice announces a
colloquium sponsored by the U.S.
Environmental Protection Agency Risk
Assessment Forum to discuss
development of an Agency-wide
guideline based on EPA’s ecological risk
assessment framework. The Agency is
especially interested in exploring the

experiences of individuals or
organizations who have used the
framework for evaluating ecological
risk.

DATES: The colloquium will begin on
Wednesday, May 3, 1995 at 8:00 a.m.
and end at 5:00 p.m. Members of the
public may attend.

ADDRESSES: The meeting will be held at
the Old Town Holiday Inn, 480 King
Street, Alexandria, Virginia (Tel: 703/
549-6080).

Eastern Research Group, Inc., an EPA
contractor, is providing logistical
support for the colloquium. To attend
the colloquium, call Eastern Research
Group at 617/674-7374. Space is
limited.

FOR FURTHER INFORMATION CONTACT: Bill
van der Schalie, U.S. Environmental
Protection Agency, Risk Assessment
Forum (8101), 401 M Street, SW.,
Washington, DC 20460, Tel: (202) 260—
6743.

SUPPLEMENTARY INFORMATION: EPA is
developing an Agency-wide guideline
for ecological risk assessment based on
the process described in the EPA report
Framework for Ecological Risk
Assessment (EPA/630R-92/001). This
colloquium will provide an opportunity
for members of the public to: (1) Be
informed as to the purpose and
proposed structure of the guideline; (2)
discuss their own experiences with the
Agency’s framework for ecological risk
assessment and (3) provide information
for Agency consideration in guideline
development.

The ecological risk assessment
guideline is being prepared by EPA’s
Risk Assessment Forum, which includes
senior scientists from the Agency’s
program offices, regional offices, and
laboratories. Historically, the Forum is
best known for developing Agency-wide
human health risk assessment
guidelines, but since 1989,the Forum
has been working towards preparation
of similar guidance for ecological risk
assessment. Based in part on
consultations with EPA’s Science
Advisory Board, the Forum approached
ecological risk guidelines in a step-wise
fashion, beginning with the source
materials listed below. (Copies of these
published documents may be obtained
by calling EPA’s Center for
Environmental Research Information
(CER) in Cincinnati, Ohio at (513) 569—
7562 and referencing the EPA document
numbers provided.)

e Summary Report on Issues in
Ecological Risk Assessment (EPA/625/
3-91/018). This report summarizes
discussions between EPA scientists and
outside experts on issues relevant to
guidelines development based on a
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series of colloquia that inaugurated the
Forum guidelines development effort.

« Framework for Ecological Risk
Assessment (EPA/630/R—92/001). The
peer-reviewed Framework Report
describes basic concepts and
terminology for the ecological risk
assessment process.

« A Review of Ecological Case
Studies from a Risk Assessment
Perspective (EPA/630/R—92/005) and A
Review of Ecological Case Studies from
a Risk Assessment Perspective Volume
2 (EPA/630/R-94/003). These reports
contain 17 peer-reviewed case studies
that explore the relationship between
the ecological risk assessment process
described in the Framework Report and
several types of ecological assessment.

» Ecological Risk Assessment Issue
Papers (EPA/630/R-94/009) and Peer
Review Workshop Report on Ecological
Risk Assessment Issue Papers (EPA/630/
R—94/008). Some issue paper topics
correspond directly to sections of EPA’s
ecological risk assessment framework
(conceptual model development,
characterization of exposure, effects
characterization, and risk integration
methods), while others focus on cross-
cutting issues (ecological significance,
biological stressors, ecological recovery,
uncertainty, and ascertaining public
values in ecological risk assessment).
The issue papers were revised based on
comments received at an August, 1994
peer review workshop. The scientific
background information in the papers
will help provide a bridge between the
basic concepts described in the
Framework Report and the more
substantial ecological risk assessment
guidelines.

Work on the first ecological risk
guideline, based on an expansion of the
ecological risk framework, was recently
initiated. As with previously published
human health risk guidelines, the new
ecological risk assessment guideline is
intended to improve the quality of
EPA’s risk assessments, promote
Agency-wide consistency; and inform
the scientific community and the
public. Guidelines are not rules for
those outside of the Agency; they are
intended primarily for use by EPA and
contractors doing work for the Agency.
While guidelines address major issues
of concern, they do not provide detailed
“how tos’” or contain extensive
background material for novice readers.
Finally, guidelines are not program-
specific; it is left to individual programs
within EPA (e.g., Superfund, pesticides)
to adapt the Agency-wide guidelines to
their own needs.

Dated: March 27, 1995.
Robert J. Huggett,

Assistant Administrator for Research and
Development.

[FR Doc. 95-8740 Filed 4-7-95; 8:45 am]
BILLING CODE 6560-50-M

[OPP-00406; FRL—4948-3]

Guidance on Issuance of Worker
Protection Standard Enforcement
Actions in Response to Personal
Protective Equipment Violations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: On February 13, 1995, the
Agency distributed its “Summary
Guidance on Issuance of WPS
Enforcement Actions” which applied to
any violations of the Worker Protection
Standard (WPS). EPA was recently
asked to distribute further guidance
specific to enforcement of the personal
protective equipment (PPE) provisions
of the WPS. In response, the Agency
developed guidance which applies to
PPE violations the 10 factors which EPA
recommends be considered in
determining the appropriate recipients
of WPS enforcement actions. This
guidance was distributed to EPA
Regional Offices on March 30, 1995, for
transmittal to state pesticide
enforcement personnel, the intended
audience for the guidance. EPA is
publishing the March 30th guidance at
the request of a state organization.

FOR FURTHER INFORMATION CONTACT:
Patricia L. Sims, Toxics and Pesticides
Enforcement Division, Office of
Enforcement and Compliance
Assurance, 2245A, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460, Telephone:
(202) 564-4048.

SUPPLEMENTARY INFORMATION:

l. Background

EPA is providing this document in
response to requests made for specific
guidance concerning enforcement of the
PPE provisions of the FIFRA WPS. This
summary guidance is organized
according to the 10 factors to be
considered in determining the
appropriate recipients of WPS
enforcement actions, and employers/
owners/operators’ PPE responsibilities.

I1. Ten Factors for Consideration

EPA recommends that accountability
for compliance with the FIFRA WPS be
decided on a common sense, case-by-
case basis. “Summary Guidance on
Issuance of WPS Enforcement Actions,”

provided February 1995, identifies the
following 10 factors which EPA
recommends States consider when they
need to determine the appropriate
recipient(s) of a WPS enforcement
action:

1. Who has control over pesticide use;

2. Who directs pesticide use;

3. Who has control over the
agricultural establishment for posting
and other WPS-related responsibilities;

4. Who gives direction on the
agricultural establishment for posting
and other WPS-related responsibilities;

5. Who has control over the practices
used by agricultural workers on the
establishment;

6. Who directs the practices used by
agricultural workers on the
establishment;

7. Measures taken to comply with
provisions of the WPS;

8. Actions taken in response to
incidents of noncompliance;

9. History of prior violations; and

10. Ability to assure continuing
compliance with the WPS.

Documentation by employers/owners/
operators could assist them in
demonstrating to State regulatory
officials, their efforts to comply and
responses to instances of
noncompliance. The totality of the
circumstances should be considered in
each case. The 10 factors are not listed
in any order of priority; each factor
should be appropriately considered in
every case.

I11. Employers/Owners/Operators PPE
Responsibilities

The 10 factors should be considered
if an employee (including workers and
handlers) does not use PPE required by
the WPS. It is essential for employers/
owners/operators to take an active role
to assure that PPE is used.

The employer/owner/operator bears
primary responsibility for WPS PPE
compliance. Employers/owners/
operators must provide, clean and
maintain PPE, and instruct employees
on its proper use. The employer/owner/
operator has a responsibility to inform
employees who do not use their PPE
that such clothing or protective gear is
required. In the case of pesticide
handlers, the responsibility to follow
label directions and use PPE properly is
a shared one with the employer.

The employer/owner/operator also
has a responsibility to take appropriate
actions if an agricultural employee does
not comply with instructions to use
PPE. If an employee does not use WPS
required PPE, appropriate supervisory
actions that could be taken by the
employer/owner/operator to achieve
compliance include warnings and
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nondiscriminatory discipline. If an
employer/owner/operator provides
employees with appropriate PPE,
training and supervision per the
specifications of the WPS, there should
not arise an occasion on which the
employer/owner/operator would be
subject to a WPS/PPE enforcement
action due to the individual decision of
an agricultural employee not to use the
PPE.

Enforcement officials will consider
the facts of a case before determining
how to respond to any WPS violation,
consistent with the 10 factors identified
in the Agency’s February 1995 summary
WPS enforcement guidance. EPA
recommends that accountability for
compliance be decided on a common
sense basis, and that the totality of the
circumstances be considered in each
case, including enforcement actions in
response to PPE violations.

Dated: April 4, 1995.
Jesse Baskerville,
Director, Toxics and Pesticides Enforcement
Division, Office of Enforcement and
Compliance Assurance.
[FR Doc. 95-8726 Filed 4-7-95; 8:45 am]
BILLING CODE 6560-50—F

[FRL-5187-3]

The Use of the Benchmark Dose
Approach in Health Risk Assessment

AGENCY: Environmental Protection
Agency.
ACTION: Notice of Availability.

SUMMARY: This notice announces the
availability of a report titled The Use of
the Benchmark Dose Approach in
Health Risk Assessment (EPA/630/R—
94/007). This report was developed to
serve as a background document for
discussing benchmark dose applications
to noncancer risk assessment.

ADDRESSES: To obtain a single copy of
the report, interested parties should
contact the ORD Publications Office,
CERI, U.S. Environmental Protection
Agency, 26 West Martin Luther King
Drive, Cincinnati, OH 45268, Tel: (513)
569-7562, Fax: (513) 569-7566. Please
provide your name and mailing address,
and request the document by the title
and EPA number (EPA/630/R-94/007).
FOR FURTHER INFORMATION CONTACT:
Clare Stine, U.S. Environmental
Protection Agency (8101), 401 M Street,
SW., Washington, DC 20460, Telephone:
(202) 260-6743.

SUPPLEMENTARY INFORMATION: For almost
10 years, scientists have been studying
the benchmark dose (BMD) as a
promising technique for the quantitative

assessment of noncancer health effects.
The information presented in this report
is one step in developing the basis for
an EPA consensus on the role of
benchmark methods in the quantitative
assessment of noncancer health risk.
The report presents a basic overview of
the benchmark method, which may
provide an additional quantitative
approach to current EPA practice.

The document focuses especially on
critical decisions that must be made in
deriving a BMD and applying the BMD
in risk assessment. Major decisions in
using the BMD are explained, and the
sensitivity of the final result to each
assumption is evaluated. The document
also identifies many unresolved issues
in benchmark dose application and
identifies research that may help resolve
some of these issues.

Dated: March 24, 1995.

Robert J. Huggett,

Assistant Administrator for Research and
Development.

[FR Doc. 95-8738 Filed 4-7-95; 8:45 am]
BILLING CODE 6560-50-M

[FRL-5187-4]

Report on the Technical Review
Workshop on the Reference Dose for
Aroclor 1016

AGENCY: Environmental Protection
Agency.
ACTION: Notice of availability.

SUMMARY: This notice announces the
availability of a report titled Technical
Review Workshop on the Reference
Dose for Aroclor 1016 (EPA/630/R-94/
006). This report compiles discussions
from a technical review workshop on
the reference dose for Aroclor 1016,
which was held in Washington, DC, on
May 24-25, 1994.

ADDRESSES: To obtain a single copy of
the report, interested parties should
contact the ORD Publications Office,
CERI, U.S. Environmental Protection
Agency, 26 West Martin Luther King
Drive, Cincinnati, OH 45268, Tel: (513)
569-7562, Fax: (513) 569-7566. Please
provide your name and mailing address,
and request the document by the title
and EPA number (EPA/630/R—94/006).
FOR FURTHER INFORMATION CONTACT:
Clare Stine, U.S. Environmental
Protection Agency (8101), 401 M Street,
SW., Washington, DC 20460, Telephone:
(202) 260-6743.

SUPPLEMENTARY INFORMATION: This
report includes information and
materials from a technical review
workshop organized by the U.S.
Environmental Protection Agency’s Risk

Assessment Forum for the Agency’s
Reference Dose/Reference Concentration
(RfD/RfC) Work Group. The meeting
was held in Washington, DC, at the
Barcelo Washington Hotel on May 24—
25,1994 (59 FR 23202).

EPA convened a balanced panel of
experts from the fields of qualitative and
guantitative effects of PCBs in humans
and animals, perinatal toxicity,
neurobehavioral effects, and hazard and
risk evaluation for data on health effects
other than cancer. EPA sought
comments from these experts on the
IRIS entry and related scientific sources.
Reviewers at the workshop were asked
to evaluate whether the reference dose
fully considered available data and if
scientifically responsible data analyses
were clearly articulated in the IRIS data
base entry. Reviewers approved some
features of the IRIS entry, and
recommended additional review and
analysis for others.

This report collects workshop papers,
including summary statements prepared
by the chairperson for each workshop
topic. Workshop participants
contributed useful recommendations for
the Agency’s Reference Dose/Reference
Concentration Work Group to consider
in re-evaluating the RfD entry on IRIS.

Dated: March 24, 1995.
Robert J. Huggett,

Assistant Administrator for Research and
Development.

[FR Doc. 95-8737 Filed 4-7-95; 8:45 am]
BILLING CODE 6560-50-M

[FRL-5187-2]

Report on the Workshop on Cancer
Risk Assessment Guidelines Issues

AGENCY: U.S. Environmental Protection
Agency.
ACTION: Notice of availability.

SUMMARY: This notice announces the
availability of a report titled Report on
the Workshop on Cancer Risk
Assessment Guidelines Issues (EPA/
630/R-94/005a). This report compiles
discussions from a technical review
workshop on the draft document titled
Draft Revisions to the Guidelines for
Carcinogen Risk Assessment (External
Review Draft; EPA/600/BP—92/003).
Highlights of reviewers’ pre-meeting
comments on the draft document are
included in the workshop report; copies
of reviewers’ comments in their entirety
are available from the National
Technical Information Service.
ADDRESSES: To obtain a single copy of
the workshop report, interested parties
should contact the ORD Publications
Office, CERI, U.S. Environmental
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Protection Agency, 26 West Martin
Luther King Drive, Cincinnati, OH
45268, Tel (513) 569-7562, Fax: (513)
569-7566. Please provide your name
and mailing address, and request the
document by the title and EPA number
(EPA/630/R-94/005a).

To obtain a copy of reviewers’ pre-
meeting comments, interested parties
should contact the National Technical
Information Service, 5285 Port Royal
Road, Springfield, VA 22161, Telephone
(703) 487-4650. The document number
is PB95-148201.

FOR FURTHER INFORMATION CONTACT:

Dr. Jeanette Wiltse, U.S. Environmental
Protection Agency (8601), 401 M Street
SW., Washington, DC 20460, Telephone:
(202) 260-7315.

SUPPLEMENTARY INFORMATION: The U.S.
Environmental Protection Agency’s Risk
Assessment Forum and Office of Health
and Environmental Assessment
organized a workshop to technically
review the Agency’s draft revised cancer
risk assessment guidelines (Draft
Revisions to the Guidelines for
Carcinogen Risk Assessment—External
Review Draft; EPA/600/BP-92/003). The
workshop was held on September 12—
14,1994, at the Hyatt Regency in
Reston, Virginia (59 FR 43125).

EPA convened a panel of experts to
evaluate and comment on technical
issues in the draft document concerning
mode of action, hazard identification,
dose response, and default assumptions.
This report, entitled Report on the
Workshop on Cancer Risk Assessment
Guidelines Issues (EPA/630/R—94/005a),
compiles discussion and information
from the technical review workshop.
EPA will use the reviewers’ comments
and recommendations drawn from the
workshop in considering revisions to
the draft guidelines.

Dated: March 25, 1995.
Robert J. Huggett,

Assistant Administrator for Research and
Development.

[FR Doc. 95-8739 Filed 4-7-95; 8:45 am]
BILLING CODE 6560-50-M

FEDERAL MARITIME COMMISSION

Ocean Freight Forwarder License
Applicants

Notice is hereby given that the
following applicants have filed with the
Federal Maritime Commission
applications for licenses as ocean freight
forwarders pursuant to section 19 of the
Shipping Act of 1984 (46 U.S.C. app.
1718 and 46 CFR 510).

Persons knowing of any reason why
any of the following applicants should

not receive a license are requested to

contact the Office of Freight Forwarders,

Federal Maritime Commission,

Washington, D.C. 20573.

Forwarders International, Inc., 10926
LaCienega Blvd, Inglewood, CA
90304, Officers: Ghassan M. Choueiti,
President; Fadia G. Choueiti, Vice
President

FCH International Enterprises, Inc.,
6819 NW 84 Ave., Miami, FL 33166,
Officers: Fernando Chukuong,
President; Maria J. Mullert, Manager

Guy Timothy Nishida, 7429 Ogelsby
Ave., Los Angeles, CA 90045 Sole
Proprietor.

Dated: April 5, 1995.
By the Federal Maritime Commission

Joseph C. Polking,

Secretary.

[FR Doc. 95-8697 Filed 4-7-95; 8:45 am]

BILLING CODE 6730-01-M

FEDERAL RESERVE SYSTEM

Duane R. Roberts, et al.; Change in
Bank Control Notices; Acquisitions of
Shares of Banks or Bank Holding
Companies

The notificants listed below have
applied under the Change in Bank
Control Act (12 U.S.C. 1817(j)) and §
225.41 of the Board’s Regulation Y (12
CFR 225.41) to acquire a bank or bank
holding company. The factors that are
considered in acting on the notices are
set forth in paragraph 7 of the Act (12
U.S.C. 1817(j)(7)).

The notices are available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
notices have been accepted for
processing, they will also be available
for inspection at the offices of the Board
of Governors. Interested persons may
express their views in writing to the
Reserve Bank indicated for that notice
or to the offices of the Board of
Governors. Comments must be received
not later than April 24, 1995.

A. Federal Reserve Bank of San
Francisco (Kenneth R. Binning,
Director, Bank Holding Company) 101
Market Street, San Francisco, California
94105:

1. Duane R. Roberts, Murrieta,
California; Robert W. Klemme, Palos
Verdes Estates, California; Randall C.
Luce, Anaheim, California; Richard B.
Thomas, Carona Del Mar, California;
and Entrepreneurial Capital
Corporation, Riverside, California; to
acquire 19.55 percent, for a total of
23.85 percent, of the voting shares of FP
Bancorp, Escondido, California, and

thereby indirectly acquire First Pacific

National Bank, Escondido, California.
Board of Governors of the Federal Reserve

System, April 4, 1995.

Jennifer J. Johnson,

Deputy Secretary of the Board.

[FR Doc. 95-8696 Filed 4—-7-95; 8:45 am]

BILLING CODE 6210-01-F

MSB Holding Company; Notice of
Application to Engage de novo in
Permissible Nonbanking Activities

The company listed in this notice has
filed an application under § 225.23(a)(1)
of the Board’s Regulation Y (12 CFR
225.23(a)(1)) for the Board’s approval
under section 4(c)(8) of the Bank
Holding Company Act (12 U.S.C.
1843(c)(8)) and § 225.21(a) of Regulation
Y (12 CFR 225.21(a)) to commence or to
engage de novo, either directly or
through a subsidiary, in a nonbanking
activity that is listed in § 225.25 of
Regulation Y as closely related to
banking and permissible for bank
holding companies. Unless otherwise
noted, such activities will be conducted
throughout the United States.

The application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
guestion whether consummation of the
proposal can ‘“‘reasonably be expected to
produce benefits to the public, such as
greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices.” Any request for a
hearing on this question must be
accompanied by a statement of the
reasons a written presentation would
not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

Comments regarding the application
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than April 24, 1995.

A. Federal Reserve Bank of Chicago
(James A. Bluemle, Vice President) 230
South LaSalle Street, Chicago, Illinois
60690:

1. MSB Holding Company, Moorhead,
lowa; to engage de novo in making and
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servicing loans, pursuant to §

225.25(b)(1) of the Board’s Regulation Y.
Board of Governors of the Federal Reserve

System, April 4, 1995.

Jennifer J. Johnson,

Deputy Secretary of the Board.

[FR Doc. 95-8695 Filed 4-7-95; 8:45 am]

BILLING CODE 6210-01-F

BayBanks, Inc., et al.; Acquisitions of
Companies Engaged in Permissible
Nonbanking Activities

The organizations listed in this notice
have applied under § 225.23(a)(2) or (f)
of the Board’s Regulation Y (12 CFR
225.23(a)(2) or (f)) for the Board’s
approval under section 4(c)(8) of the
Bank Holding Company Act (12 U.S.C.
1843(c)(8)) and § 225.21(a) of Regulation
Y (12 CFR 225.21(a)) to acquire or
control voting securities or assets of a
company engaged in a nonbanking
activity that is listed in § 225.25 of
Regulation Y as closely related to
banking and permissible for bank
holding companies. Unless otherwise
noted, such activities will be conducted
throughout the United States.

Each application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether consummation of the
proposal can “‘reasonably be expected to
produce benefits to the public, such as
greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices.” Any request for a
hearing on this question must be
accompanied by a statement of the
reasons a written presentation would
not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated for the application or the
offices of the Board of Governors not
later than April 24, 1995.

A. Federal Reserve Bank of Boston
(Robert M. Brady, Vice President) 600
Atlantic Avenue, Boston, Massachusetts
02106:

1. BayBanks, Inc., Boston,
Massachusetts; to acquire NFS Financial
Corp., Nashua, New Hampshire, and
thereby engage in owning, controlling
and operating a savings association that
engages only in deposit-taking activities
and lending and other activities,
pursuant to § 225.25(b)(9) of the Board’s
Regulation Y.

B. Federal Reserve Bank of New York
(William L. Rutledge, Senior Vice
President) 33 Liberty Street, New York,
New York 10045:

1. Deutsche Bank AG, Frankfurt
(Main), Federal Republic of Germany; to
retain First Call Corporation, Boston,
Massachusetts, and thereby engage
indirectly in providing data processing
activities, pursuant to § 225.25(b)(7) of
the Board’s Regulation Y.

C. Federal Reserve Bank of Atlanta
(Zane R. Kelley, Vice President) 104
Marietta Street, N.W., Atlanta, Georgia
30303:

1. First American Corporation,
Nashville, Tennessee; to acquire
Heritage Federal Bancshares, Inc.,
Kingsport, Tennessee, and thereby
indirectly acquire Heritage Federal
Savings Bank, Kingsport, Tennessee,
and thereby engage in operating and
savings and loan association, pursuant
to § 225.25(b)(9) of the Board’s
Regulation Y. The proposed activity will
be conducted throughout the state of
Tennessee.

Board of Governors of the Federal Reserve
System, April 4, 1995.

Jennifer J. Johnson,

Deputy Secretary of the Board.

[FR Doc. 95-8694 Filed 4—-7-95; 8:45 am]
BILLING CODE 6210-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

Home Visitor Services (Number: OPE-
HVS-5)

AGENCY: Office of Policy and Evaluation
(OPE), ACF, DHHS.

ACTION: Announcement of the
availability of funds and request for
applications to provide research
assistance for the Home Visitor Services
Demonstration.

SUMMARY: The Office of Policy and
Evaluation of the Administration for
Children and Families (ACF) announces
the availability of Federal funding to
provide research assistance for the
Home Visitor Services Demonstration.
Funding under this announcement is
authorized by section 1110 of the Social

Security Act governing Social Services
Research and Demonstration activities
(Catalog of Federal Domestic Assistance
93.647).
DATES: The closing date for submission
of applications is June 9, 1995.
ADDRESSES: Application receipt point:
Applications may be mailed to the
Department of Health and Human
Services, Administration for Children
and Families, Division of Discretionary
Grants, 370 L’Enfant Promenade SW.,
MS 6C-62 OFM/DDG, Washington, DC
20447; Attn: Mrs. Shirley Parker;
Reference: Announcement Number
OPE-HVS-5. Hand delivered
applications are accepted during the
normal working hours of 8 a.m. to 4:30
p.m., Monday through Friday, on or
prior to the established closing date at:
Administration for Children and
Families, Division of Discretionary
Grants, 6th Floor, ACF Guard Station,
901 D Street SW., Washington, DC
20447.
FOR FURTHER INFORMATION CONTACT:
Administration for Children and
Families, Office of Policy and
Evaluation, 370 L’Enfant Promenade
SW., Washington, DC 20447; Attn:
Nancye Campbell, telephone (202) 401—
760.
SUPPLEMENTARY INFORMATION: The Office
of Policy and Evaluation of the
Administration for Children and
Families announces that competing
applications are being accepted for
Federal financial assistance to provide
research assistance for the Home Visitor
Services (HVS) Demonstration. A single
award will be made under this
announcement. The recipient will
receive an initial financial award for 12
months and be eligible to apply on a
non-competitive basis for a continuation
award of 12 months duration. The
recipient will also be expected to enter
into a cooperative agreement with ACF.
This program announcement consists
of four parts. Part | provides background
information about the HVS
demonstration. Part 1l describes the
activities supported by this
announcement and application
requirements. Part Il describes the
application review process. Part IV
provides information and instructions
for the submission of applications.

Part I—Introduction

ACF has entered into a partnership
with the Henry J. Kaiser Family
Foundation to develop and assess a
demonstration of home visiting services
for teenage parents on AFDC who are
required to participate in the Job
Opportunities and Basic Skills Training
(JOBS) program. Through a separate
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competitive process, ACF provided
funding support for five state welfare
agencies to plan, implement and
conduct the demonstrations. Such
funding support was only available to
the single state agency responsible for
the administration of the AFDC program
as required by section 1115 of the Social
Security Act.

The Kaiser Foundation has awarded a
grant to the University of Pennsylvania
to provide background analysis, project
design assistance, and research
assistance for the HVS initiative.
However, the research assistance which
can be provided through the Kaiser
grant is insufficient.

Background on the Demonstrations:
The Assistant Secretary for Children
and Families sent a letter to the all state
welfare directors announcing the
availability of funds for demonstration
grants to conduct the HVS
demonstration. In the September of
1994 ACF awarded planning and
development grants and waivers to five
states (Illinois, Maryland, Ohio, Oregon,
and Texas) to enable them to begin the
design and development of a
demonstration to incorporate home
visiting services into their JOBS
program for teenage parents and to
participate in the demonstration. Based
on performance during the feasibility
(planning and development) phase, up
to three states will be selected to
continue full demonstration operation
for an additional 24-month period.

The central goals of the HVS initiative
are to help young AFDC families
achieve economic self-sufficiency and to
add to current knowledge regarding the
effectiveness of strategies designed to
improve the social, personal, health,
and economic outcomes among teenage
parents and their children. To achieve
these goals, home visits by
paraprofessionals will be included as a
part of the JOBS program in
demonstration sites and the
interventions effect on a range of
outcomes will be measured.

It is expected that the home visitors
will establish a close relationship with
the teens and their children while they
are also providing them with instruction
and supportive guidance in four areas:
parenting; family planning; obtaining
appropriate health care; and accessing
community resources and supports. In
addition to the provision of direct
services in the four areas mentioned, the
home visitors will also be a link
between the teen and the JOBS program
and welfare agency. Through the
relationships developed through
regular, weekly visits to provide the
instruction and guidance in the four key
areas discussed above, it is also

expected that the visitors will be able to
identify potential problems early and
bring appropriate attention to the
problems or otherwise help the young
mother resolve the problem as it relates
to participation in JOBS or other areas.

The home visits will be targeted to
teen parents who are applying for AFDC
for the first time or who have their first
child while on AFDC, and who are
required, through waiver authority, to
participate in education, training or
employment activities under JOBS. The
home visitors will be **housed” in two
types of JOBS settings: the program
staffed by the welfare agency and a
program staffed by a service provider in
the community (e.g., a community-
based organization). While participation
in the JOBS program and with the home
visiting component is mandatory,
considerable sensitivity to the concerns
of the teens or other family members to
having someone come into their home
will be required. Therefore, the
meetings between the teen and the
visitor can occur at any suitable
location. The curriculum to be used by
the sites to address the key areas is
being developed under the guidance of
the University of Pennsylvania research
team.

The welfare agencies which were
considered for the demonstration grants
were ones which proposed to operate
the demonstration in sites which have
an adequate caseload to identify
approximately 425 new AFDC teen
parent cases over a 12-month period and
in which the JOBS program currently
provides a comprehensive set of
services targeted to teen parents. The
community provider programs
considered were ones in the same site
which provide a comprehensive set of
services in a single location and can
enroll and serve at least 75 new teen
parent cases. Specifically, in addition to
the provision of appropriate education,
training or employment activities, a
comprehensive program is expected to
provide: assistance with child care and
transportation, specialized case
management, and additional services
targeted to teen parents such as
parenting or life skills development.
The selected sites were required to
document their ability and willingness
to randomly assign new teen parent
cases to: (1) The current welfare-agency
staffed JOBS program for teen parents,
which will serve as the control group;
(2) The welfare-agency staffed JOBS
program with home visitors; and (3) The
provider staffed JOBS program with
home visitors.

In order to be considered as a site, the
welfare agency was required to
document their willingness and ability

to collect and provide the data
necessary to support research analyses
related to process, impacts, and costs
which will be conducted by the
University of Pennsylvania researchers
through the Kaiser grant as well as that
which will be conducted through this
expanded effort.

Part I1I—Project Design

Purpose: The purpose of the research
assistance is, through technical support
and impact, process, and cost analyses,
to inform the public, including states,
regarding the difference the addition of
an intervention of regular home visits
makes to teenage parents and, through
them, to the lives of their children. This
assistance is being sought because the
extent of the research assistance to be
provided through the grant from the
Kaiser Foundation to the University of
Pennsylvania for the initiative is not
sufficient to address the complete scope
of the planned effort. ACF is interested
in (1) Expanding the knowledge base to
include information about more sites
and about the differential impacts of the
two treatment groups: the intervention
administered through the welfare
agency, and the intervention
administered through a provider agency
(e.g., a community-based organization)
and (2) Providing technical support to
the sites regarding implementation and
evaluation issues. The extent of the
research assistance currently provided
for through the Kaiser grant is limited to
analyses of process, impacts, and costs
in two sites with a single treatment
group and a control group.

The primary measures to be used to
assess program impact include, but are
not limited to:

« Participation in education or
employment-related activities under
JOBS;

¢ High school/GED completion;

« Employment and earnings;

* Public assistance use;

* Repeat pregnancies and births;

¢ Immunizations for young children;

 Health status of mothers and
children;

e Parent-child relationships.

The recipient will perform data
collection and initial analyses that focus
on the differential costs, processes, and
impacts between the two treatment
streams (i.e., welfare agency staffed
setting and provider agency staffed
setting) in all the sites. The analyses and
technical support are expected to
improve the available knowledge on
how to help teenage parents who
receive public assistance move toward
economic self-sufficiency and provide
safe and appropriate environments for
their children. The results of the HVS



Federal Register / Vol. 60, No. 68 / Monday, April 10, 1995 / Notices

18105

initiative are intended to assist States,
other government agencies, and
community organizations in improving
and enhancing their employment and
social service delivery systems for teen
parents and their children.

Eligible Applicants: Organizations
eligible to apply for financial assistance
under this announcement include
States, for-profit organizations, and
public or private nonprofit
organizations. Any non-profit
organization submitting an application
must submit proof of its non-profit
status in its application at the time of
submission. The non-profit agency can
accomplish this by providing a copy of
the applicant’s listing in the Internal
Revenue Service’s (IRS) most recent list
of tax-exempt organizations described in
Section 501(c)(3) of the IRS code or by
providing a copy of the currently valid
IRS tax exemption certificate, and by
providing a copy of the articles of
incorporation bearing the seal of the
State in which the corporation or
association is domiciled. Applications
from nonprofit organizations that do not
include the documentation will be
rejected and receive no further
consideration.

ACF is interested in providing
financial support for this effort to an
organization with staff with (1)
experience in executing multi-site social
experiments, (2) an understanding of the
demographics and experiences of
welfare dependent teenaged parents
who are required to participate in
activities designed to increase economic
self-sufficiency and improve family
planning skills, (3) experience in doing
research involving waivers of federal
AFDC and JOBS policies, and (4)
experience in working directly with and
obtaining relevant data (e.g., welfare
data, participation data, earnings) from
multiple state welfare programs.

Minimum Requirements for Project
Design: In order to compete successfully
in response to this announcement, the
applicant should develop and submit a
plan which:

* Includes an outline of a research
design which takes into account specific
features of the funded demonstration,
the research objectives, and the
components and services that comprise
the JOBS programs which will be a part
of the study. The outline should include
proposed hypotheses to be addressed.

¢ Describes how a differential impact
analysis will determine the effects of the
different demonstration service delivery
systems on participants and their
children. The information to be
included in this analysis should include
impacts on participation in education
and training activities, welfare use,

employment and earnings, repeat
pregnancies and births, and parenting
abilities, as well as others to be
suggested by the applicant.

» Describes how a cost analysis will
be conducted. The information to be
included in the analysis should include
program costs, support service costs,
and welfare costs, as well as indirect
costs, if appropriate, and other variables
to be suggested by the applicant.

* Includes a description of the final
report due at the end of this project
period. This report is intended to inform
State income maintenance and social
service departments of the usefulness of
different service delivery systems for the
HVS intervention and to further general
knowledge about serving teenage
parents within the JOBS program.

 Includes the recipient’s approach
for working efficiently and effectively
with the selected sites to provide
technical support regarding
implementation issues, random
assignment implementation and
monitoring, and evaluation data
collection requirements. The technical
support should focus on strengthening
the sites’ ability to deliver the services
as prescribed by Federal guidelines in
the context of their unique program
models and their ability to meet the
needs of the research effort (e.g., data
collection and reporting,
implementation and maintenance of
random assignment) while also
attempting to minimize the burden on
the sites to meet those research needs.

 Includes financial support for HVS
in addition to Federal funding to ensure
uninterrupted research activities over
the demonstration period. Applicants
should provide evidence of funding
commitments from organizations such
as private foundations.

Also, the recipient must be prepared
to enter into a cooperative agreement
with ACF which will outline the terms
of ACF’s involvement in the HVS
demonstration as well as the
responsibilities of the recipient. The
cooperative agreement: (a) Will provide
that ACF retain authority for review of
the ongoing policy design decisions in
the demonstration; (b) Will provide that
ACF approve the continuation of
waivers and grant awards to any site in
the demonstration; (c) will provide that
ACF receive and review written
guidelines or directives provided to the
sites; (d) require ACF approval of the
technical support and research design to
be employed; and (e) will provide for
ACF review of reports (other than
quarterly progress reports) before
publication.

Project Duration: This announcement
is soliciting applications for project

periods up to 2 years. Awards, on a
competitive basis, will be for a one-year
budget period, although project periods
may be for 2 years. Applications for
continuation grants funded under these
awards beyond the one-year budget
period but within the 2-year project
period will be entertained in the
subsequent year on a non-competitive
basis, subject to availability of funds,
satisfactory progress of the grantee, and
a determination that continued funding
would be in the best interest of the
Government.

Federal Share of the Project: The
maximum Federal share of the project is
not to exceed $250,000 for the first
budget period or $300,000 for the total
two-year project period, subject to the
availability of funds.

Matching Requirement: Grantees must
provide at least five percent of the total
approved cost of the project. The total
approved cost of the project is the sum
of the ACF share and the non-Federal
share. The non-Federal share may be
met by cash or in-kind contributions,
although applicants are encouraged to
meet their match requirements through
cash contributions. Therefore, a project
requesting $300,000 in Federal funds
must include a match of at least $15,789
(5% total project cost).

Anticipated number of Projects to be
Funded: One project will be funded
under this announcement.

Part 111—The Review Process

A. Review Process and Funding
Decisions

Timely applications from eligible
applicants will be reviewed and scored
competitively. After a determination has
been made that the minimum
requirements, as set forth in this
announcement, have been met,
reviewers will use the evaluation
criteria listed below to review and score
the application.

In addition ACF may refer
applications to other Federal or non-
Federal funding sources when it is
determined to be in the best interest of
the Federal Government or the
applicant. It may also solicit comments
from ACF Regional Office staff, other
Federal agencies, interested foundations
and national organizations. These
comments along with those of the
reviewers will be considered by ACF in
making the funding decision.

In making a funding decision, ACF
may give preference to applications
which reflect experience in working
directly with multiple state welfare
agencies which provide specialized
services, including case management
and employment-related services, to
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teen parents since such experience on
the part of a recipient has the potential
to substantially improve the theory and
practice of designing service delivery
systems for teenaged parents and their
children on AFDC.

B. Evaluation Criteria

Using the evaluation criteria below,
reviewers will review and score each
application. Applicants should insure
that they address each minimum
requirement listed above.

Reviewers will determine the
strengths and weaknesses of each
application in terms of the appropriate
evaluation criteria listed below, provide
comments, and assign numerical scores.
The point value following each criterion
heading indicates the maximum
numerical weight that each criterion
may be given in the review process.

Review Criteria

(1) Organizational Experience (10
points) The application should provide
evidence of organizational experience in
providing research assistance for social
experiments.

(2) Staff Skills and Responsibilities
(25 points) The application should
provide evidence of staff experience (a)
providing research assistance for social
experiments involving multiple state
AFDC and employment and training
programs, particularly direct
involvement with data collection
through the State’s public assistance,
JOBS, and Unemployment Insurance
data systems (include a list of published
studies of these programs); (b) providing
research assistance for multi-site
experiments by state welfare agencies
which provide case management and
employment-related services for teen
parents receiving AFDC; and (c)
providing research assistance for
demonstrations involving private
foundations and Federal agencies.
Applicants should list each consultant
or other key individuals who will work
on the project along with a short
description of the nature of their
contribution. Summarize the
background and experience of the
project director and key project staff.
Applicants are encouraged to discuss
staff experience in working with
teenaged parents and programs which
serve them.

(3) Knowledge of Teenage Parents
Who Are AFDC Recipients (15 points)
The application should provide
evidence of the applicant’s
understanding of the demographics and
experiences of teenaged parents on
AFDC. Evidence of this understanding
should include (a) familiarity with how
teen parents interact with state welfare

agency programs, including AFDC and
JOBS; and (b) knowledge of teen
parents’ participation in programs
designed to improve their educational
attainment and employability and affect
other life course decisions such as
repeat pregnancy and living
arrangements.

(4) Approach and Project Design (35
points) The application should include:
(a) An outline of a research design
which takes into account specific
features of the planned demonstration,
the research objectives, and the
components and services that comprise
the “program” being studied including
proposed hypotheses to be addressed;
(b) a description of how a differential
impact analysis will determine the
effects of the demonstration on
participants and their children; (c) a
description of how a cost analysis will
be conducted; and (d) the applicant’s
approach for providing guidance and
assistance to State/local JOBS/HVS staff
on the research study and meeting the
needs of the research objectives.

(5) Public—Private Partnerships (10
points) In order to maximize the
potential of using a limited Federal
investment to further knowledge about
the policies and practice of working
with disadvantaged teenage parents, the
application should provide evidence of
commitments of non-Federal resources
to the HVS study, including resources
provided from other entities beyond the
applicant organization. This criterion
will be evaluated based on the amount
of the non-Federal resources and the
firmness of the commitment of the
resources.

(6) Budget Appropriateness (5 points)
The application should demonstrate
that the project’s costs are reasonable in
view of the anticipated results and
benefits. Applicants may refer to the
budget information presented in the
Standard Forms 424 and 424A.

Part IV—Instructions for the
Submission of Applications

This part contains information and
general instructions for submitting
applications in response to this
announcement. Application forms with
instructions may be obtained by
contacting: Nancye Campbell, Office of
Policy and Evaluation, Administration
for Children and Families, 370 L’Enfant
Promenade SW., Washington, DC.
20447; telephone (202) 401-5760; fax
(202) 205-3598.

Applicants requesting financial
assistance for a non-construction project
must file the Standard Form 424B,
“*Assurances: Non-Construction
Programs.” Applicants must sign and
return the Standard Form 424B with

their applications. Applicants must
provide a certification concerning
Lobbying. Prior to receiving an award in
excess of $100,000, applicants shall
furnish an executed copy of the
lobbying certification. Applicants must
sign and return the certification with
their applications.

Applicants must make the appropriate
certification of their compliance with
the Drug-Free Workplace Act of 1988
and with Part C—Environmental
Tobacco Smoke, of Public Law 103-27.
By signing and submitting the
applications, applicants are providing
the certifications and need not mail
back the certifications with the
applications.

Applicants must make the appropriate
certification that they are not presently
debarred, suspended or otherwise
ineligible for award. By signing and
submitting the applications, applicants
are providing the certification and need
not mail back the certification with the
applications.

A. Required Notification of the State
Single Point of Contact

This program announcement is
covered under Executive Order 12372,
“Intergovernmental Review of Federal
Programs,” and 45 CFR part 100,
“Intergovernmental Review of
Department of Health and Human
Services Program and Activities.” Under
the Order, States may design their own
processes for reviewing and
commenting on proposed Federal
assistance under covered programs.

All States and Territories except
Alabama, Alaska, Colorado,
Connecticut, Hawaii, ldaho, Kansas,
Louisiana, Minnesota, Montana,
Nebraska, Oklahoma, Oregon, South
Dakota, Virginia, Pennsylvania,
Washington, American Samoa and
Palau have elected to participate in the
Executive Order process and have
established Single Points of Contact
(SPOCs), listed at the end of this
announcement. Applicants from these
nineteen jurisdictions need take no
action regarding E.O. 12372.

Applicants for projects to be
administered by Federally-recognized
Indian Tribes are also exempt from the
requirements of E.O. 12372. Otherwise,
applicants should contact their SPOCs
as soon as possible to alert them of the
prospective applications and receive
any necessary instructions. Applicants
must submit any required material to
the SPOCs as soon as possible so that
the program office can obtain and
review SPOC comments as part of the
award process. It is imperative that the
applicant submit all required materials,
if any, to the SPOC and indicate the date
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of this submittal (or the date of contact
if no submittal is required) on the
Standard Form 424, item 16a.

Under 45 CFR 100.8(a)(2), a SPOC has
60 days from the application deadline to
comment on proposed new or
competing continuation awards. SPOCs
are encouraged to eliminate the
submission of routine endorsements as
official recommendations. Additionally,
SPOCs are requested to clearly
differentiate between mere advisory
comments and those official State
process recommendations which may
trigger the ““‘accommodate or explain”
rule.

When comments are submitted
directly to ACF, they should be
addressed to: Department of Health and
Human Services, Administration for
Children and Families, Division of
Discretionary Grants, 370 L’Enfant
Promenade SW., Washington, DC.
20447; Attn: Mrs. Shirley Parker;
Reference: OPE-HVS-5.

B. Deadline for Submittal of
Applications

The closing date for submittal of
applications under this program
announcement is found at the beginning
of this announcement under the heading
DATES. Applications may be mailed to
the Department of Health and Human
Services, Administration for Children
and Families, Division of Discretionary
Grants, 370 L’Enfant Promenade SW.,
MS 6C-62 OFM/DDG, Washington, DC
20447; ATTN: Mrs. Shirley Parker;
Reference: OPE-HVS-5. Hand delivered
applications are accepted during the
normal working hours of 8 a.m. to 4:30
p.m., Monday through Friday, on or
prior to the established closing date at:
Administration for Children and
Families, Division of Discretionary
Grants, 6th Floor, ACF Guard Station,
901 D Street SW., Washington, DC
20447; Reference: OPE-HVS-5.
Applications shall be considered as
meeting the announced deadline if they
are received on or before the deadline
date at the place specified above.

Late Applications: Applications
which do not meet the criteria under
Deadline for Submittal of Applications
are considered late applications. ACF
shall notify each late applicant that its
application will not be considered in
the competition under this
announcement.

Extension of Deadlines: ACF reserves
the right to extend the deadline for all
applicants due to acts of God, such as
floods, hurricanes, or earthquakes; or if
there is widespread disruption of the
mail. However, if ACF does not extend
the deadline for all applicants, it may

not waive or extend the deadline for any
applicants.

C. Submitting the Application

Each application package must
include a signed original and two copies
of the complete application. Each copy
should be stapled securely. All pages of
the narrative (including charts, tables,
maps, exhibits, etc.) must be
sequentially numbered. In order to
facilitate handling, please do not use
covers, binders, or tabs.

Applicant should include a self-
addressed, stamped acknowledgment
card. All applicants will be notified
automatically about the receipt of their
application.

Dated: April 3, 1995.

Howard Rolston,

Director, Office of Policy and Evaluation.
[FR Doc. 95-8757 Filed 4—-7-95; 8:45 am]
BILLING CODE 4184-01-P

Adoption Opportunities Program

AGENCY: Administration on Children,
Youth and Families (ACYF),
Administration for Children and
Families (ACF), Department of Health
and Human Services (DHHS).

ACTION: Announcement of the
Availability of Financial Assistance and
Request for Applications to Carry Out
Demonstration Projects Funded Under
the Adoption Opportunities Branch in
the Children’s Bureau, Administration
on Children, Youth and Families.

SUMMARY: The Children’s Bureau of the
Administration on Children, Youth and
Families announces the availability of
fiscal year 1995 funds for grants to
public or private nonprofit child welfare
and adoption agencies, organizations
and adoptive parent groups to assist in
supporting programs directed to: (A)
Increasing the placements in adoptive
families of minority children who are in
foster care and have the goal of
adoption, with a special emphasis on
the recruitment of minority families; (B)
providing post-legal adoption services
for families who have adopted special
needs children; and, (C) increasing the
rate of placement of children in foster
care who are legally free for adoption.
Funding for these grants is authorized
under Title Il of the Child Abuse
Prevention and Treatment and Adoption
Reform Act of 1978 (P.L. 95266, as
amended).

This announcement contains all
necessary application materials.
DATES: The closing date for submission
of applications is June 9, 1995.
ADDRESSES: Applications may be mailed
to the Department of Health and Human

Services, Administration for Children
and Families, Division of Discretionary
Grants, 370 L’Enfant Promenade, SW.,
6th Floor East, OFM/DDG, Washington,
DC. 20447.

Hand delivered applications are
accepted during normal working hours
of 8 a.m. to 4:30 p.m., Monday through
Friday, on or prior to the established
closing date at: Administration for
Children and Families, Division of
Discretionary Grants, 6th Floor OFM/
DDG, 901 D Street, SW., Washington,
DC. 20447.

FOR FURTHER INFORMATION CONTACT:
ACYF Operations Program, Telephone:
1 (800) 351-2293.

SUPPLEMENTARY INFORMATION: The
Administration on Children, Youth and
Families (ACYF) administers national
programs for children and youth, works
with States and local communities to
develop services which support and
strengthen family life, seeks out joint
ventures with the private sector to
enhance the lives of children and their
families, and provides information and
other assistance to parents.

The concerns of ACYF extend to all
children from birth through
adolescence, with particular emphasis
on children who have special needs.
Many of the programs administered by
the agency focus on children from low-
income families; children and youth in
need of foster care, adoption or other
child welfare services; preschool
children, including children with
disabilities; abused and neglected
children; runaway and homeless youth;
and children from Native American
families.

The priority areas identified in this
announcement are derived from
legislative mandates as well as
Departmental goals and initiatives. The
priorities reflect the state of current
knowledge as well as emerging issues
which come to ACYF’s attention by
several means including consultation
with advocates, policymakers, and
practitioners in the field. The priorities
seek to focus attention on and to
encourage demonstration efforts to
obtain new knowledge and
improvements in service delivery for the
solution of particular problems and to
promote the dissemination and
utilization of the knowledge and model
practices developed under these
priorities.

This program announcement consists
of three parts. Part | provides
information on the goals of the
Children’s Bureau (CB), the ACYF office
which is requesting applications, and
the statutory authorities for awarding
grants.
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Part 1l describes the review process
and the programmatic priorities under
which applications are being solicited.

Part 11l provides information and
instructions for the development and
submission of applications.

Part I—Introduction

A. Goals of the Children’s Bureau

Within ACYF, Children’s Bureau
coordinates and supports child welfare
services programs. It administers the
Foster Care and Adoption Assistance
Program, the Child Welfare Services
Program, the Child Welfare Research,
Demonstration and Training Program,
the Adoption Opportunities Program,
the Temporary Child Care and Crisis
Nurseries Program, Independent Living
Program and the Abandoned Infants
Assistance Program.

The Bureau’s programs are designed
to promote the welfare of all children,
including disabled, homeless,
dependent or neglected children and
their families. The programs aid in
preventing and remedying the neglect,
abuse and exploitation of children and
the unnecessary separation of children
from families.

B. The Statutory Authority Covering
This Announcement is Title Il of the
Child Abuse Prevention and Treatment
and Adoption Reform Act of 1978 (Pub.
L. 95-266 as Amended)

The Adoption Opportunities Program
provides financial support for
demonstration projects to: Improve
adoption practices; eliminate barriers to
adoption; and find permanent homes for
children, particularly children with
special needs. Authorization: Child
Abuse Prevention and Treatment and
Adoption Reform Act of 1978, Title I,
Section 203, as amended, Public Law
95-266; Pub. L. 98-457, the Child
Abuse Prevention, Adoption and Family
Services Act of 1988, as amended, Title
Il, Section 201, Pub. L. 100-294; Pub. L.
102-295; 42 U.S.C. 5111 et seq.

Part I1I—Review Process and Priority
Areas

A. Eligible Applicants

Each priority area description
contains information about the types of
agencies and organizations which are
eligible to apply under that priority
area. Because eligibility varies
depending on statutory provisions, it is
critical that the “Eligible Applicants”
section of each priority area be reviewed
carefully.

Before review, each application will
be screened for applicant organization
eligibility as specified under the
selected priority area. Applications from

ineligible organizations will not be
considered or reviewed in the
competition, and the applicant will be
so informed.

Only agencies and organizations, not
individuals, are eligible to apply under
this Announcement. All applications
developed jointly by more than one
agency or organization, must identify
only one lead organization and official
applicant. Participating agencies and
organizations can be included as co-
participants, subgrantees or
subcontractors. For-profit organizations
are eligible to participate as subgrantees
or subcontractors with eligible non-
profit organizations under all priority
areas.

Any non-profit agency which has not
previously received Federal support
must submit proof of non-profit status
either by making reference to its listing
in the Internal Revenue Service’s (IRS)
most recent list of tax-exempt
organizations or by submitting a copy of
its letter from the IRS under IRS Code
Section 501(c)(3). The ACYF cannot
fund a non-profit applicant without
acceptable proof of its non-profit status.

B. Review Process and Funding
Decisions

Timely applications received by the
deadline date which are from eligible
applicants will be reviewed and scored
competitively. Experts in the field,
generally persons outside the Federal
government, will use the appropriate
evaluation criteria listed later in this
section to review and score the
applications. The results of this review
are a primary factor in making funding
decisions.

The ACYF reserves the option of
discussing applications with, or
referring them to, other Federal or non-
Federal funding sources when this is in
the best interest of the Federal
government or the applicants. ACYF
may also solicit comments from ACF
Regional Office staff, other Federal
agencies, interested foundations,
national organizations, specialists,
experts, States and the general public.
These comments, along with those of
the expert reviewers, will be considered
by ACYF in making funding decisions.

In making decisions on awards, ACYF
may give preference to applications
which focus on or feature:
Overrepresented populations; a
substantially innovative strategy with
the potential to improve theory or
practice in the field of human services;
a model practice or set of procedures
that holds the potential for replication
by organizations that administer or
deliver human services; substantial
involvement of volunteers; substantial

involvement (either financial or
programmatic) of the private sector; a
favorable balance between Federal and
non-Federal funds available for the
proposed project; the potential for high
benefit for low Federal investment; a
programmatic focus on those most in
need; and/or substantial involvement in
the proposed project by national or
community foundations.

To the greatest extent possible, efforts
will be made to ensure that funding
decisions reflect an equitable
distribution of assistance among the
States and geographical regions of the
country, rural and urban areas, and
ethnic populations. In making these
decisions, ACYF may also take into
account the need to avoid unnecessary
duplication of effort.

C. Evaluation Criteria

A panel of at least three reviewers
(primarily experts from outside the
Federal government) will review the
applications. To facilitate this review,
applicants should ensure that they
address each minimum requirement in
the priority area description under the
appropriate section of the Program
Narrative Statement.

The reviewers will determine the
strengths and weaknesses of each
application using the evaluation criteria
listed below, provide comments and
assign numerical scores. The point
value following each criterion heading
indicates the maximum numerical
weight.

All applications will be evaluated
against the following criteria.

(1). Objective and Need for Assistance
(20 points). The extent to which the
application pinpoints any relevant
physical, economic, social, financial,
institutional or other problems requiring
a solution; demonstrates the need for
the assistance; states the principal and
subordinate objectives of the project;
provides supporting documentation or
other testimonies from concerned
interests other than the applicant; and
includes and/or footnotes relevant data
based on the results of planning studies.
The application must identify the
precise location of the project and area
to be served by the proposed project.
Maps and other graphic aids may be
attached.

(2). Approach (35 points). The extent
to which the application outlines a
sound and workable plan of action
pertaining to the scope of the project,
and details how the proposed work will
be accomplished; cites factors which
might accelerate or decelerate the work,
giving acceptable reasons for taking this
approach as opposed to others;
describes and supports any unusual
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features of the project, such as design or
technological innovations, reductions in
cost or time, or extraordinary social and
community involvements; and provides
for projections of the accomplishments
to be achieved. It lists the activities to
be carried out in chronological order,
showing a reasonable schedule of
accomplishments and target dates.

The extent to which, when
appropriate, the application identifies
the kinds of data to be collected and
maintained, and discusses the criteria to
be used to evaluate the results and
successes of the project. The extent to
which the application describes the
evaluation methodology that will be
used to determine if the needs identified
and discussed are being met and if the
results and benefits identified are being
achieved. The application also lists each
organization, agency, consultant, or
other key individuals or groups who
will work on the project, along with a
description of the activities and nature
of their effort or contribution.

(3). Results or Benefits Expected (20
points). The extent to which the
application identifies the results and
benefits to be derived, the extent to
which they are consistent with the
objectives of the application, and the
extent to which the application
indicates the anticipated contributions
to policy, practice, theory and/or
research. The extent to which the
proposed project costs are reasonable in
view of the expected results.

(4). Staff Background and
Organization’s Experience (25 points).
The application identifies the
background of the project director/
principal investigator and key project
staff (including name, address, training,
educational background and other
qualifying experience) and the
experience of the organization to
demonstrate the applicant’s ability to
effectively and efficiently administer the
project. The application describes the
relationship between the proposed
project and other work planned,
anticipated or underway by the
applicant with Federal assistance.

D. Structure of Priority Area
Descriptions

Each priority area description is
composed of the following sections:

Eligible Applicants: This section
specifies the type of organization
eligible to apply under the particular
priority area. Specific restrictions are
also noted, where applicable.

Purpose: This section presents the
basic focus and/or broad goal(s) of the
priority area.

Background Information: This section
briefly discusses the legislative

background as well as the current state-
of-the-art and/or current state-of-
practice that supports the need for the
particular priority area activity.
Relevant information on projects
previously funded by ACYF and/or
others, and State models are noted,
where applicable.

Minimum Requirements for Project
Design: This section presents the basic
set of issues that must be addressed in
the application. Typically, they relate to
project design, evaluation, and
community involvement. This section
also asks for specific information on the
proposed project. Inclusion and
discussion of these items is important
since they will be used by the reviewers
in evaluating the applications against
the evaluation criteria. Project products,
continuation of the project effort after
the Federal support ceases, and
dissemination/utilization activities, if
appropriate, are also addressed.

Project Duration: This section
specifies the maximum allowable length
of time for the project period,; it refers
to the amount of time for which Federal
funding is available.

Federal Share of Project Cost: This
section specifies the maximum amount
of Federal support for the project for the
first budget year.

Matching Requirement: This section
specifies the minimum non Federal
contribution, either through cash or in-
kind match, required in relation to the
maximum Federal funds requested for
the project. Grantees must provide at
least 10 percent of the total approved
cost of the project. The total approved
cost of the project is the sum of the ACF
share and the non-Federal share. The
non-Federal share may be met by cash
or in-kind contributions, although
applicants are encouraged to meet their
match requirements through cash
contributions. Therefore, a project
requesting $200,00 in Federal funds
(based on an award of $100,000 per
budget period) must include a match of
at least $20,000 (10 percent of the total
Federal cost).

Anticipated Number of Projects To Be
Funded: This section specifies the
number of projects that ACYF
anticipates it will fund under the
priority area.

Please note that applications that do
not comply with the specific priority
area requirements in the section on
“Eligible Applicants” will not be
reviewed. Applicants should also note
that non-responsiveness to the section
“Minimum Requirements for Project
Design’ will result in a low evaluation
score by the reviewers. Applicants must
clearly identify the specific priority area
under which they wish to have their

applications considered, and tailor their
applications accordingly. Previous
experience has shown that an
application which is broader and more
general in concept than outlined in the
priority area description scores lower
than one more clearly focused on, and
directly responsive to, that specific
priority area.

E. Available Funds

The ACYF intends to award new
grants resulting from this announcement
during the fourth quarter of fiscal year
1995, subject to the availability of funds.
The size of the actual awards will vary.

Each priority area description
includes information on the maximum
Federal share of the project costs and
the anticipated number of projects to be
funded.

The term “‘budget period” refers to the
interval of time (usually 12 months) into
which a multi-year period of assistance
(project period) is divided for budgetary
and funding purposes. The term
“project period” refers to the total time
a project is approved for support,
including any extensions.

Where appropriate, applicants may
propose project periods which are
shorter than the maximums specified in
the various priority areas. Non-Federal
share contributions may exceed the
minimums specified in the various
priority areas when the applicant is able
to do so. However, applicants should
propose only that non-Federal share
they can realistically provide since any
unmatched Federal funds will be
disallowed by ACF.

For multi-year projects, continued
Federal funding beyond the first budget
period is dependent upon satisfactory
performance by the grantee, availability
of funds from future appropriations and
a determination that continued funding
is in the best interest of the Government.

F. Grantee Share of Project Costs

Grantees must provide at least 10
percent of the total approved cost of the
project. The total approved cost of the
project is the sum of the ACF share and
the non-Federal share. The non-Federal
share may be met by cash or in-kind
contributions, although applicants are
encouraged to meet their match
requirements through cash
contributions. Therefore, a project
requesting $200,000 in Federal funds
(based on an award of $100,000 per
budget period), must include a match of
at least $20,000 (10 percent of the total
Federal cost). If approved for funding,
grantee will be held accountable for
commitments of non-Federal resources
and failure to provide the required
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amount will result in a disallowance of
unmatched Federal funds.

G. Index of Priority Areas

To assist potential applicants in using
this announcement, a priority area
index in numerical order, is presented
below.

1.01 Synthesis of Results of Minority
Adoption Recruitment Projects for
Special Needs Adoption

1.02 Field Initiated Applications to

Improve Adoption Services to

Children With Special Needs

Improved Permanency Outcomes
of Adolescents
1.04 Service Improvements in Special

Needs Adoption

1.05 Adoptive Placement of Foster
Care Children

1.06 Respite Care as a Service for
Families Who Adopt Children With
Special Needs

1.03

H. Priority Areas

1.01 Synthesis of Results of Minority
Adoption Recruitment Projects for
Special Needs Children

Eligible Applicants: State or local
governments, public or private non-
profit agencies, organizations, or
universities.

Purpose: To collect, analyze,
synthesize, and develop a report on
current knowledge and results of
minority recruitment services projects
funded since 1989 by the Adoption
Opportunities Program.

Background Information: In 1989, the
Adoption Opportunities statute
authorized funds for increased minority
adoption recruitment services for

families to adopt special needs children.

Approximately 81 grants have been
awarded to public and private agencies
to provide adoption services for
minority children and families. These
efforts resulted in some successful
models and products that could be
replicated. These include recruitment
models for One Church-One Child,
Homes for Black Children and Friends
of Black Children; curricula addressing
cultural competence; resource guides;
directories; adaptable public service
announcements; practice manuals; and
handbooks to assist workers in the area
of special needs adoption recruitment.

The ACYF is interested in supporting
an effort to review the body of work in
the field of minority adoption
recruitment services to determine (1)
The number of projects which are now
an ongoing part of the agencies’
programs; (2) the results of the
evaluations of the projects; (3) the
number of families recruited and
children placed; and (4) the

implications for public and private
child welfare agencies and community
based organizations. Information on
funded projects can be obtained from
the National Adoption Information
Clearinghouse, 11426 Rockville Pike,
Suite 410, Rockville, Maryland 20852;
telephone (301) 231-6512.

Minimum Requirements for Project
Design: In order to successfully compete
under this priority area, the applicant
should:

» Demonstrate an understanding of
the literature and of the issues in
minority recruitment services.

« Describe how the findings from
these projects would be analyzed and
synthesized into a report which would
be useful to the field.

* Provide a plan for disseminating the
report nationally.

* Provide assurances that at least one
key person from the project will attend
the annual child welfare conference in
Washington, D.C. (The Conference is
held for Adoption Opportunities and
other Children’s Bureau grantees to
exchange information and address
current child welfare trends and issues.)

Provide an executive summary and a
final report on the project within 90
days after the project end date.

Project Duration: The length of the
project must not exceed 17 months.

Federal Share of Project Costs: The
maximum Federal share of the project is
$85,000.

Matching or Cost Sharing
Requirement: Grantees must provide at
least 10 percent of the total approved
cost of the project. The total approved
cost of the project is the sum of the ACF
share and the non-Federal share. The
non-Federal share may be met by cash
or in-kind contributions, although
applicants are encouraged to meet their
match requirements through cash
contributions. Therefore, a project
requesting $85,000 in Federal funds
must include a match of at least $8,500
(10 percent of the total Federal cost).

Anticipated Number of Projects to be
Funded: It is anticipated that one project
will be funded.

1.02 Field Initiated Applications to
Improve Adoption Services to Children
With Special Needs

Eligible Applicants: State, Regional or
local public child welfare or adoption
agencies and voluntary child welfare or
adoption agencies or organizations.

Purpose: To improve adoption
services for children with special needs
through activities which are not
addressed elsewhere in this
announcement and have not been
previously funded by the Adoption
Opportunities Program. This priority

area provides public and voluntary
agencies and organizations involved in
the adoption process with an
opportunity to present innovative ideas
for improving child welfare and
adoption systems.

Background Information: Public child
welfare workers who provide adoption
services are overburdened because of
the shortage of staff and the increasing
child welfare caseload. In many public
agencies, adoption staff are expected to
provide services not only to foster
children with special needs and their
potential adoptive families, but also to
families requesting services for inter-
country and other types of adoption.
There is also a growing need to provide
post-legal adoption services to preserve
adoptive families as well as an
increasing responsibility for search and
reunion services. This places substantial
burdens on limited adoption agency
resources which are needed to serve the
special needs population.

At any given time, approximately
69,000 foster children have a goal of
adoption, 20,000 of which are legally
free for adoption. Minority children
continue to be over-represented among
this group. Older children and sibling
groups also continue to present unique
challenges. Sub-populations, such as
drug-exposed or medically-fragile
infants and foster children with HIV and
AIDS, will be or are currently testing the
capacity of adoption programs. Other
areas for innovation include the
placement of large sibling groups, the
preparation of children for adoption,
open adoption and relative adoption.
Innovative efforts, embodying the spirit
of public-private partnerships, are
needed to provide permanent adoptive
homes to all waiting children.

Because there are so many different
issues that face the public and voluntary
sectors, ACYF is requesting field-
initiated applications that address the
most problematic areas in serving foster
children with special needs for whom
adoption is the plan. These applications
must be innovative and cannot be
responsive to other priority areas
identified in this announcement.

Minimum Requirements for Project
Design: In order to compete successfully
under this priority area, the applicant
should:

« Describe the agency’s current
adoption program and the specific
problem(s) that would be addressed.

« Describe the approach that would
be used to alleviate the problem(s).

¢ Document that this is a new
approach that has not been funded
before, based on a review of the
literature and any other relevant
sources.
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« Provide specific written
commitments from cooperating or
collaborating agencies, if appropriate.

* Provide for an evaluation of the
project and include a discussion of the
proposed evaluation design. The
evaluation should focus on child and
family outcome measures (e.g., number
of families recruited, number of
children placed, disruption rates, etc.).

« Describe how the agency would
incorporate successful strategies of the
project into its ongoing program.

« Provide assurances that at least one
key person from the project will attend
the Child Welfare Conference in
Washington, D.C. (The conference is
held for Adoption Opportunities and
other Children’s Bureau grantees to
exchange information and to address
current child welfare trends and issues.)

« Provide assurances that the project
will be staffed and implemented within
90 days of the notification of the grant
award.

« Describe the reports and/or other
products that would be developed
under the project, including the types of
information that would be presented
and the steps that would be undertaken
to disseminate and promote the
utilization of project products and
findings.

Project Duration: The length of the
project must not exceed 24 months.

Federal Share of Project Costs: The
maximum Federal share of the project is
$300,000.

Matching or Cost Sharing
Requirement: Grantee must provide at
least 10 percent of the total approved
cost of the project. The total approved
cost of the project is the sum of the ACF
share and the non-Federal share. The
non-Federal share may be met by cash
or in-kind contributions, although
applicants are encouraged to meet their
match requirements through cash
contributions. Therefore, a project
requesting $300,000 in Federal funds
(based on an award of $150,000 per
budget period) must include a match of
at least $30,000 (10 percent of the total
Federal cost).

Anticipated Number of Projects to be
Funded: It is anticipated that seven
projects will be funded.

1.03 Improved Permanency Outcomes
for Adolescents

Eligible Applicants: State and local
public agencies or private child welfare
agencies in collaboration with a State or
local public agency.

Purpose: To increase permanency for
children over the age of thirteen through
adoption or other options which can
include kinship care and legal
guardianship.

Background Information: Ideally,
children in the foster care system
should be reunited with their parents. In
cases where reunification is not possible
or in the best interest of children,
adoption or other permanency
arrangements must be expeditiously
made. Some of the children awaiting
adoptive families are listed on the
National Adoption Exchange. The
Exchange reports that 41 percent of the
children registered on the Exchange are
between the ages of 11 and 17. Fifty-five
percent are African American, 30
percent are white, 8 percent are
Hispanic and 5 percent are bi-racial.
While adoption efforts are being made
for these children, there are still many
older children in the child welfare
system who are not being prepared for
adoption and who are perceived as
being “unadoptable.” In some cases not
enough work has been done toward
locating adoptive families; in other
cases children have not been prepared
for adoption; therefore, they do not
understand what adoption means and
tell workers they do not want to be
adopted. Many of these teens are fearful
of the rejection associated with having
to wait for many years for a family to
call their own.

Child welfare agencies need to review
the case plans of the children served in
this age group, to set new goals and
actively provide the services that will
assure permanency for these
adolescents. There must also be a re-
examination of staff’s attitudes with
respect to the adoption of adolescents.
Conversations with the children about
their goals and how they view their
future could lead to more placements
and ones that are suitable and lasting.
This service requires skilled workers
who view adoption as a positive option
and who can work intensively and
effectively in planning with these
adolescents.

In 1993, a teenager named Charlotte
who grew up in the foster care system
was crowned Miss Teen USA at the age
of 16. Charlotte had set the goal of
adoption for herself and although she
had lived with the same foster parents
for 11 years, they did not adopt her. At
her insistence, the State agency found a
couple who adopted her when she was
17 years of age. Many more adolescents,
like Charlotte, are waiting for a family
and would like to have a support system
or role model to help them make the
transition from foster care to
independence. If adoption is not
possible, options such as kinship care,
assisted guardianship, or transition to
independent living should be explored.

The focus of this priority area is to
ensure permanency for adolescents

through adoption, legal guardianship,
planned long term foster care, or
preparation for independent living.

Information on previously funded
projects dealing with the adoption of
older children can be obtained from the
National Adoption Information
Clearinghouse, 11426 Rockville Pike,
Suite 410, Rockville, MD 20852;
telephone (301) 231-6512.

Minimum Requirements for Project
Design: In order to successfully compete
under this priority area, the applicant
should:

« Describe existing barriers to
permanency for older children in the
area.

« ldentify and verify by race, sex and
age at least 25 adolescents to be served
who are legally free for adoption.

« Describe the approach to be used to
work with the adolescents which build
on knowledge of adolescent
development, separation and
attachment issues and permanency
planning.

¢ Describe a plan for using the
resources of the National Resource
Centers (Youth, Permanency Planning
and Adoption) in implementing this
project.

« ldentify the expected outcomes in
terms of the number of adolescents to
benefit by permanency.

« Describe clearly the services to be
provided, e.g. seminars, workshops,
support services to adoptive families
after placement or other services to meet
the special needs of this age group.

¢ Include a description of how
families will be recruited and prepared
to parent this age group of children.

« Discuss efforts to work with foster
parents to encourage them to adopt the
adolescents in their care, i.e.,
availability of subsidy or other
incentives to meet the needs of the
child.

« Provide information on any
proposed collaboration and agreements
with other organizations that will work
with the project.

« Provide assurance that the staff on
the project are culturally diverse and
competent to work with this population.

¢ Describe plans to contract with a
third party to conduct an independent
evaluation of the project.

¢ Provide assurance that at least one
key person from the project will attend
the annual Child Welfare Conference in
Washington, D.C. (The Conference is
held for Adoption Opportunities and
other Children’s Bureau grantees to
exchange information and address
current child welfare trends and issues).

Project Duration: The length of the
project must not exceed 36 months.
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Federal Share of Project of Project
Costs: The maximum Federal share of
the project is $375,000.

Matching or Cost Sharing
Requirement: Grantees must provide at
least 10 percent of the total approved
cost of the project. The total approved
cost of the project is the sum of the ACF
share and the non-Federal share. The
non-Federal share may be met by cash
or in-kind contributions, although
applicants are encouraged to meet their
match requirements through cash
contributions. Therefore, a project
requesting $375,000 in Federal funds
(based on an award of $125,000 per
budget period) must include a match of
at least $37,500 (10 percent of the total
Federal cost).

Anticipated Number of Projects to be
Funded: It is anticipated that five
projects will be funded.

1.04 Service Improvements in Special
Needs Adoption

Eligible Applicants: State and local
public or private non-profit child
welfare agencies or agencies having
access to the children in need of this
service. Agencies or States which have
not already demonstrated the models for
replication described in this priority
area will be given priority
consideration.

Purpose: To replicate Federally
funded adoption models in one of the
following categories: (a) termination of
parental rights (TPR); (b) minority
recruitment; (c) staff training or (d) post-
legal adoption services.

Background Information: There are
currently over 500,000 children in the
foster care system. A large number of
these children will not be returning to
their families and are in need of
permanency in their lives. Adoption
with a loving family is the plan for a
number of these children. However,
systemic barriers and inadequate service
delivery prevent agencies from attaining
permanency for these children. Service
delivery models and training efforts
have been developed through Federal
adoption grants during the past 14 years
to address some of the barriers. These
models have: facilitated adoption
placements; informed practice and
policy; provided practical solutions to
systemic problems in service delivery;
increased public awareness of the
waiting children; shortened the time
children wait for adoption and provided
needed services to maintain the family
after the adoption has been legalized.
However, dissemination of these models
has been limited, which has reduced the
opportunities for replication, or when
models have been recognized as
potentially useful, funding has not been

available in public agencies to replicate
the projects.

(a) Termination of Parental Rights (TPR)

The Children’s Bureau has funded
demonstration grants in the past on
termination of parental rights and
reducing delays for children who wait.
As early as 1983, a grant was awarded
to the American Bar Association to work
with five States to eliminate or
minimize the legal barriers which
impede the timely movement of
children with special needs into
adoptive families. Some of the States in
the project were very successful in
significantly reducing the time a child
had to wait for TPR. One project in New
Jersey was able to reduce the average
length of time a child remains in the
court process, once the termination
papers were filed, from 34 weeks to six
weeks. In 1988, four projects were
funded to address specific problems or
issues concerning TPR which act as
barriers to adoption. A book entitled
“Children Can’t Wait: Reducing Delays
for Children in Foster Care” by Paul
Johnson and Katherine Kahn is based on
the experience of the four projects. This
book provides information to assist
professionals and agencies in addressing
permanency for children in the child
welfare system. The book may be
purchased from the Child Welfare and
agencies in addressing permanency for
children in the child welfare system.
The book may be purchased from the
Child Welfare League of America, 440
First St. N.W., Suite 310, Washington,
D.C. 20001-2085.

(b) Minority Recruitment

Minority children are overrepresented
in the child welfare system and
minority families often face
insurmountable systemic barriers in
their attempts to become adoptive
parents. However, it has been
demonstrated that minority families are
available , and do adopt.

For some agencies recruiting and
maintaining families that are of the
culture and race of the children in their
care has proven to be difficult. There are
excellent models to recruit families for
minority children which utilize a
combination of media, word-of-mouth,
and community-based resources.
Models such as One Church-One Child,
and Friends of Black Children were
developed over 10 years ago and have
been institutionalized in some agencies
and organizations. The One Church-One
Child model has been demonstrated
throughout the country and has proven
to be successful in the recruitment and
placement of minority children. The
Friends of Black Children model has

been limited to specific geographical
areas.

Another tool of recruiting families is
through multi-media presentations such
as: ““Wednesday'’s child’ segments;
posters; radio and television public
service announcements (PSA’s); and
billboards.

(c) Staff Training

ACYF recognizes that curricula are
developed throughout the adoption
field. Often these curricula are
specialized to meet the needs of workers
in providing particular services to their
clients. The National Resource Center
on Special Needs Adoption has
developed two training curricula, one
on Special Needs Adoption and the
other on Cultural Competence. The
special needs adoption curriculum has
been disseminated to State agencies but
has been under-utilized.

(d) Post-Legal Adoption Services

Post-legal adoption services are
critical to the success of special needs
adoptions. There is continuous need of
these services to ensure that families
have the support necessary to sustain
themselves. Over 70 programs across the
country have been funded to provide
post-legal adoption services. These
programs provided: Training for mental
health professionals on adoption issues;
training on how to work with sexually
abused children; services for special
groups such as HIV positive children
and their parents; counselling and
information on adoption search issues;
development of training curricula;
respite care services and training of
respite care providers. In a project of the
Ilinois Department of Children and
Family Services, a survey of adoptive
parents was conducted which revealed
that adoptive families could not find the
right services for their adopted children
and that families felt the need for
support groups and the need for more
information on the children being
placed. In addition, the survey found
that professionals needed adoption-
sensitive training. A product of this
grant was the publication entitled “The
Role of the Public Agency Delivering
Post Adoption Services,” by Kenneth
Watson.

Minimum Requirements for Project
Design:

« Demonstrate an understanding of
the literature and of the issues in the
specific area of service improvement of
this application (TPR, Staff Training,
Post-Legal Services or Recruitment).

« Describe how the project will use
program components to reduce the
caseload of waiting children or improve
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services for children who have been
adopted and their families .

« Describe how the project will use
other agencies and disciplines to
implement its program.

¢ Describe the model to be replicated
or type of training to be provided.

« Provide assurances that the project
will be staffed and implemented within
90 days of the notification of the grant
award.

* Provide assurances that at least one
key person from the project will attend
the annual Child Welfare Conference in
Washington, D.C. (The Conference is
held for Adoption Opportunities and
other Children’s Bureau grantees to
exchange information and address
current child welfare trends and issues.)

Subject Duration: length of the project
must not exceed 24 months.

Federal Share of Project Cost: The
maximum Federal share of the project is
$150,000 for the Termination of Parental
Rights and Post-Legal Adoption Services
and $100,000 for the minority
recruitment and training.

Matching or Cost Sharing
Requirements: Grantee must provide at
least 10 percent of the total approved
cost of the project. The total approved
cost of the project is the sum of the ACF
share and the non-Federal share. The
non-Federal share may be met by cash
or in-kind contributions, although
applicants are encouraged to meet their
match requirements through cash
contributions. Therefore, a project
requesting $150,000 in Federal funds
(based on an award of $75,000 per
budget period) must include a match of
at least $15,000 (10 percent of the total
Federal cost).

Anticipated Number of Projects to be
Funded: It is anticipated that five grants
for each model will be funded.

1.05 Adoptive Placement of Foster
Care Children

Eligible Applicants: Eligibility is
limited to State social service agencies.
Given limited funds, and in order to
generate and financially support the
widest possible variety of issues and
approaches, priority will be given to
applicants which have not been funded
under this priority area in previous
fiscal years. However, previously
funded applicants under this priority
area will not be precluded from the
receiving grants.

Purpose: To develop programs which
will assist States in their efforts to
increase the placement of foster care
children legally free for adoption
according to a pre-established plan and
goals for improvement.

Background Information: The
Adoption Opportunities legislation, as

amended by Public Law 100-294,
authorizes the funding of grants to
States to improve adoption services for
the placement of special needs children
who are legally free for adoption.
Children in foster care who are free for
adoption, particularly children with
special needs, do not always move
smoothly through the child welfare
system into placement with a
permanent family.

States have received Federal grants to
make systemic changes in their
adoption programs; to provide computer
hardware, software and fees for
membership in the National Adoption
Exchange’s Network; to develop a
consortium of States with large numbers
of children in care in order to share
knowledge to improve and enhance
their special needs adoption programs;
and to form a national post-legal
adoption consortium of States to focus
on models of post-legal adoption
services. More than half of the States
have received grants in the above stated
areas to improve adoption services.

Increasingly, children entering foster
care have more complex problems
which require more intensive services.
Permanent families must be
continuously recruited and prepared to
parent the growing population of
children who cannot return to their
birth families. Supportive services must
be added or improved so that the
children in foster care who are legally
free for adoption can move into
adoptive placements in a timely
manner. This will require collaborative
efforts with the court system to
terminate parental rights. Further,
agencies must commit resources for the
ongoing support of adoptive families not
only at placement, but also after
legalization of the adoption. Past
projects have demonstrated that greater
improvements in placing these children
are achieved when permanent plans are
made and carried out very early in the
placement; when there are sufficient
numbers of trained and experienced
staff; and when there are available
resources and administrative
commitments to adoption and to
coordinated community-based efforts.

Minimum Requirements for Project
Design: In order to successfully compete
under this priority area, the applicant
should:

* ldentify and verify the number of
foster care children in the area to be
served who are legally free and waiting
for adoptive placements.

* Provide and verify the rate of
placement of foster care children placed
in adoption in the year preceding the
application. (The rate of placement is
the number of children placed divided

by the number of children waiting for
adoption.)

» Describe the methods to b