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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Parts 214, 317, 319, 359, and 534
RIN 3206-AG14

Executive Positions and Employment

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing final
regulations governing employment
procedures for Senior Executive Service,
senior-level, and scientific and
professional positions as part of the
implementation of Federal Personnel
Manual (FPM) sunset. The regulations
incorporate certain requirements that
existed only in the provisionally
retained FPM, which was sunset on
December 31, 1994.

EFFECTIVE DATE: February 2, 1995.

FOR FURTHER INFORMATION CONTACT:
Neal Harwood at 202—-606—2826.

SUPPLEMENTARY INFORMATION: On
October 18, 1994, OPM issued proposed
regulations [59 FR 52459] affecting
Senior Executive Service (SES), senior-
level (SL), and scientific and
professional (ST) positions and
employment. The proposed regulations
continued (in some cases in modified
form) certain requirements and
authorities that would go out of
existence when the provisionally
retained FPM was sunset on December
31, 1994, because they were not
specified in other regulations or statute.
The proposed regulations also clarified
certain existing regulatory provisions
and deleted out-of-date provisions.

The comment period, which was 60
days from the date of publication, ended
on December 19, 1994. Written
comments were received from seven
agencies and the Senior Executives
Association (SEA).

Before reviewing the comments on
specific provisions, we want to note that
three agencies and SEA included
comments supporting the regulations in
general. One agency wanted to
substantially reduce what was included
in the regulations. SEA, on the other
hand, in its comments on specific
provisions recommended in a number of
places that the regulations be made
more restrictive.

As we stated in the proposed
regulations, we have tried to take into
account the recommendations in the
Report of the National Performance
Review to allow agencies more
flexibility in managing their personnel
system, while maintaining a ‘‘corporate
approach to managing executive
resources.” Under such an approach,
there are some basic features of
executive personnel systems that need
to be administered uniformly on a
Governmentwide basis.

We have tried to hold these
requirements to a minimum; but as we
said in the proposed regulations “‘a
basic regulatory framework (including
certain procedural requirements) is
necessary to assure an executive
personnel system that meets statutory
requirements and carries out merit
system principles.”

We recognize that different parties
will have different views as to what are
the basic requirements that need to be
maintained. We believe the regulations
provide an appropriate balance between
agency flexibility and Governmentwide
requirements. (As we pointed out in the
proposed regulations, no requirements
are imposed on agencies under the
regulations that did not exist in the
former FPM; and a number have been
deleted or modified.) We will continue,
however, to see how these requirements
work in practice and will make
necessary modifications in the future if
there are problems that arise.

Part 317—Employment in the Senior
Executive Service

(1) Section 317.501, Recruitment and
Selection for Initial SES Career
Appointment

Paragraph (b)(2) requires that
vacancies must be included in an OPM
listing of SES vacancies for at least 14
calendar days. One agency
recommended that agencies be allowed
to use a shorter period if they had a
legitimate reason, and another agency
recommended not having any minimum

period. We believe the 14-day notice
period is needed to assure full and open
competition and does not place an
undue delay on any agency in filling its
positions.

Subsequent to publication of the
regulations a question arose whether the
reannouncement of an SES vacancy
after the original announcement has
closed must also be included in OPM’s
listing for at least an additional 14 days.
The regulations apply to all
announcements, including
reannouncements.

(2) Section 317.502. Qualifications
Review Board (QRB) Certification

Paragraph (b) is revised to eliminate
time limits on the submission of QRB
cases. Currently, cases must be received
by OPM within 9 months from the
closing date of the vacancy
announcement. The proposed
regulations would have extended the
deadline to 12 months. Elimination of
the deadline for the submission of QRB
cases responds to agency requests for
more flexibility to make decisions on
executive selections. Although OPM
will not prescribe a deadline, we expect
that most QRB cases will be submitted
within 9 months of the closing date of
the vacancy announcement. Agencies
may, of course, establish internal
deadlines to facilitate timely processing
of QRB cases.

Paragraph (d) clarifies OPM’s
authority regarding the disposition of
QRB cases when an agency head has
changed or will be changing, or when
there is a Presidential transition. One
agency felt that a moratorium on QRB
actions should not apply to it because
of its national security functions and
because the Deputy by law exercises the
full powers of the agency head in the
absence of the Secretary. The regulatory
provision give OPM authority to hold or
return QRB cases, but does not require
such action. Particular situations can be
addressed with the agency involved
depending on the circumstances.

Paragraph (e) states that OPM will not
submit to a QRB the conversion of a
noncareer SES employee to a career SES
appointment in the employee’s own
position or a successor to that position.
One agency wanted to broaden the
restriction to cover substantially similar
positions. Another agency
recommended eliminating the provision
on the basis that it is a disenfranchising
of the right to apply and be selected for
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a position. The restriction is in the
regulation because in this situation
there is no genuine vacancy for which
to compete since the position is
currently occupied. Therefore, we do
not believe it appropriate to extend the
restriction to other positions that are
vacant, even though they may be
similar, or to eliminate the restriction.

(3) Section 317.601, Limited
Appointments

The section provides a pool of limited
appointment authorities equal to 2
percent of an agency’s SES position
allocation (with a minimum of one
authority for each agency) that agencies
can use without getting prior OPM
approval as long as the appointee is
currently a career or career-type
appointee outside the SES.

Two agencies wanted to use the pool
to make appointments from outside the
Government. We have restricted the
pool to career and career-type
appointees to assure that it is used
appropriately and not for noncareer or
political-type appointments. As we
noted in the proposed regulations,
where appropriate OPM could still give
an agency a separate quota for use in
making limited appointments on its
own under specified circumstances, e.g.,
to make appointments to scientific
positions where there was a critical or
emergency need.

(4) Section 317.901, Reassignments
Paragraph (d) states the authority of
agencies to run 15-day (nongeographic)
and 60-day (geographic) advance notices

on reassignments of career SES
appointees concurrently with the 120-
day moratorium on involuntary
reassignments following the
appointment of a new agency head or
noncareer supervisor (5 U.S.C. 3395(g)).

SEA stated that under 5 U.S.C.
3395(e) advance notices should not be
issued until after the 120 days have
expired. SEA argued that the intent of
the law is to assure that the noncareer
supervisor has at least 120 days to
observe the performance of the career
appointee before making a reassignment
decision. We noted in the proposed
regulations that if the notice could not
be issued until after the moratorium, the
moratorium in effect would be extended
by the length of the notice period. SEA
stated that the agency could detail the
employee immediately after the
moratorium expired until the notice
period was over. That still extends by
up to 60 days, however, the time before
an official reassignment could be made.

Allowing the advance notice to run
during the moratorium is not new. The
authority had been explicitly stated in
the former FPM since 1989. We see no
conflict with the statutory provision on

moratoriums, which governs when the
reassignment can be effected. We want
to note that agencies are still free to wait
until after the moratorium to issue the
advance notice, or to cancel a proposed
reassignment before it is effected if the
notice is issued during the moratorium.

(5) Section 317.903, Details

Paragraph (b) modifies time limits on
details that previously existed in the
FPM in order to reduce paperwork,
provide greater flexibility for the SES as
a separate service, and protect the rights
of employees.

One agency recommended
eliminating all regulations on the
duration of details. SEA, on the other
hand, recommended retaining the
current provisions.

SEA argued as follows. Allowing
details of SES members to unclassified
duties for up to 240 days (in lieu of the
current 120 days) would permit political
appointees to place career SES
appointees “on the shelf” for the
prolonged periods. Allowing non-SES
employees to be detailed to the SES
noncompetitively for up to 240 days (in
lieu of the current 120 days) violates the
concept of equal pay for equal work.
Requiring OPM approval of the details
of non-SES employees to the SES only
if the detail exceeds 240 days (in lieu of
the current 120 days) and only if the
person on detail supervises other SES
employees (in lieu of also including
nonsupervisory details) will encourage
agencies to use details, which involve
no adjustment in pay, rather than
limited SES appointments for temporary
assignments.

We understand SEA’s concerns.
Details, however, are a legitimate
method of temporarily staffing a
position. Providing additional flexibility
in personnel operations, one of the
stated goals of the National Performance
Review, does not automatically mean
that agencies will abuse their increased
authority. We believe these provisions
still adequately protect employee rights.
As we noted in the proposed
regulations, we believe changes we have
made in the regulations on limited SES
appointments will in fact lead to greater
use of those appointments in lieu of
details.

Part 319—Employment in Senior-Level
and Scientific and Professional
Positions

(1) Subpart D, Recruitment and
Examination

The subpart delegates authority to
agencies to recruit and examine
applicants and establish civil service
registers for SL positions in the
competitive service in accordance with
criteria prescribed in the regulations.

The criteria implement provisions in
statute (5 U.S.C. chapter 33, subchapter
1) and elsewhere in the regulations for
examination, certification, and selection
of individuals who do not have status in
the competitive service.

One agency said that all the
procedures should be issued as
guidance rather than incorporated in the
regulations. Under 5 U.S.C. 1104,
however, OPM is required to establish
standards which shall apply to the
activities of any agency under delegated
authority.

Two agencies specifically
recommended that the requirement to
use a numerical rating scale of 100
points with 70 as passing in establishing
a civil service register for competitive
appointment be deleted. They said
agencies should have the freedom to use
any examining method they deem
appropriate, provided all legal
requirements are met.

The procedures in the regulations for
staffing senior-level positions are based
on existing statutory and regulatory
provisions that govern the selection of
non-status persons for competitive
service positions. OPM is considering a
number of proposed statutory and
regulatory changes in the competitive
examining system to make it less
prescriptive in light of the National
Performance Review recommendations
on Federal staffing. One of the proposed
changes would authorize agencies to
examine for jobs using either the
existing system of ranking candidates
based on numerical ratings or a new
method of placing candidates in quality
groups based on qualifications (veterans
would receive preference within quality
groups). Under current law, numerical
rating and ranking is required for
competitive examining.

In order to simplify the regulations,
however, we have deleted from subpart
D the specific provisions in the
proposed regulations covering
establishment of a roster of eligibles,
selection, and applicant rights. These
provisions are covered elsewhere in 5
CFR where competitive examining for
the civil service in general is discussed
(e.g., section 337.101 on using a
numerical rating scale of 100, section
332.404 on selecting from the highest
three eligible on a certificate and section
300.104 on handling applicant
complaints.)

Part 359—Removal From the SES;
Guaranteed Placement in Other
Personnel Systems
(1) Subpart F, Reduction in Force
Sections 359.603(a)(1) and (d)(2) are
revised to permit the agency head to
delegate to an official at the Assistant
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Secretary level or above in departments,
or an equivalent official above the
director of personnel in other agencies,
the authority to certify to OPM that the
agency does not have a vacant SES
position for a RIF'd employee or that a
RIF'd employee referred by OPM is not
qualified for the referred position.
Current regulations do not permit any
delegation.

SEA commented that since the law
states that the ““agency head” shall make
these determinations, there is no
authority under the law for any
delegation. There is general authority in
title 5 of the U.S. Code, however, for
agency heads to delegate personnel
authorities. Under 5 U.S.C. 302(b), “‘the
head of an agency may delegate to
subordinate officials the authority
vested in him—(1) by law to take final
action on matters pertaining to the
employment, direction, and general
administration of personnel under his
agency * * *.”” Delegation would be
prohibited only if a law governing a
particular authority specifically stated
that the authority could not be
delegated, or if OPM in exercising its
regulatory authority under a law stated
there could be no delegation.

SEA also wanted to have the agency
head make the determinations because
it believed that an official at the
Assistant Secretary level would be
subject to peer pressures that could
preclude a correct determination.
Individuals at the Assistant Secretary
level make many decisions that affect
managers throughout the agency (such
as those affecting budget and
personnel), and we believe these
officials will be able to act in an
impartial manner and protect employee
rights, absent any facts to the contrary.

Waiver of Delay in Effective Date

| find that good cause exists for
making this rule effective on February 2,
1995. The delay in the effective date of
this rule is being waived since the
requirements established in the rule are
not new. They previously were
contained in the provisionally retained
Federal Personnel Manual, which
sunset on December 31, 1994. The
regulations need to be made effective
immediately to avoid any significant
break in the application of the affected
requirements.

Regulatory Flexibility Act

| certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because it will only affect Federal
Government employees who are in
executive positions.

List of Subjects

5 CFR Parts 214, 317, 319, and 359
Government employees.

5 CFR Part 534

Government employees, hospitals,
students, wages.

U.S. Office of Personnel Management.
James B. King,
Director.

Accordingly, OPM is amending 5 CFR
parts 214, 317, 319, 359, and 534 as
follows:

PART 214—SENIOR EXECUTIVE
SERVICE

1. The authority citation for part 214
continues to read as follows:

Authority: 5 U.S.C. 3132.

2. In subpart B, §214.203 and
§214.204 are added to read as follows:

Subpart B—General Provisions

§214.203 Reporting requirements.

Agencies shall report such
information as may be requested by
OPM relating to positions and
employees in the Senior Executive
Service.

§214.204 Interchange agreements.

(a) In accordance with 5 CFR 6.7,
OPM and any agency with an executive
personnel system essentially equivalent
to the Senior Executive Service (SES)
may, pursuant to legislative and
regulatory authorities, enter into an
agreement providing for the movement
of persons between the SES and the
other system. The agreement shall
define the status and tenure that the
persons affected shall acquire upon the
movement.

(b) Persons eligible for movement
must be serving in permanent,
continuing positions with career or
career-type appointments. They must
meet the qualifications requirements of
any position to which moved.

(c) An interchange agreement may be
discontinued by either party under such
conditions as provided in the
agreement.

PART 317—EMPLOYMENT IN THE
SENIOR EXECUTIVE SERVICE

3. The authority citation for part 317
continues to read as follows:

Authority: 5 U.S.C. 3392, 3393, 33933,
3395, 3397, 3593, and 3595.

4. In subpart C, §317.301 is amended
by redesignating paragraph (a)(4) as
paragraph (a)(5) and by adding a new
paragraph (a)(4) to read as follows:

Subpart C—Conversion to the Senior
Executive Service

§317.301 Conversion coverage.
a * * *

(4) The implementation of the SES in
a formerly excluded agency when OPM
determines that the agency is an
“Executive agency” under 5 U.S.C.
3132(a)(1).

* * * * *

5. In subpart D, the current paragraph
in §317.401 is designated as paragraph
(a), and paragraph (b) is added to read
as follows:

Subpart D—Qualifications Standards
§317.401 General.

* * * * *

(b) A written qualification standard
must be established for a position before
any appointment is made to the
position. If a position is being filled
competitively, the standard must be
established before the position is
announced.

6. In subpart E, §317.501 is amended
by revising the last sentence of
paragraph (a), revising paragraph (b)(2),
and by adding paragraph (f) to read as
follows:

Subpart E—Career Appointments

§317.501 Recruitment and selection for
initial SES career appointment.

(@) * * *The ERB shall, in
accordance with the requirements of
this section, conduct the merit staffing
process for initial SES career
appointment.

(b) * * *

(2) Announcements of SES vacancies
to be filled by initial career appointment
must be included in the OPM SES
vacancy announcement system for at
least 14 calendar days, including the
date of publication.

* * * * *

(f) OPM review. OPM may review
proposed career appointments to ensure
that they comply with all merit staffing
requirements and are free of any
impropriety. An agency shall take such
action as OPM may require to correct an
action contrary to any law, rule, or
regulation.

7. Section 317.502 is amended by
removing the last sentence of paragraph
(b), revising paragraph (d), redesignating
paragraph (e) as paragraph (f), and by
adding a new paragraph (e) to read as
follows:

§317.502 Qualifications Review Board
certification.
* * * * *

(d) OPM may determine the
disposition of agency QRB requests
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where the QRB has not yet acted if the
agency head leaves office or announces
an intention to leave office, if the
President has nominated a new agency
head, or if there is a Presidential
transition.

(e) OPM will not submit to a QRB any
action to convert a noncareer SES
employee to a career SES appointment
in the employee’s current position or a
successor to that position.

* * * * *

8. Section 317.503 is amended by
removing the last sentence in paragraph
(b), redesignating paragraphs (c) and (d)
as paragraphs (d) and (e) respectively,
and adding a new paragraph (c) and
paragraph (f) to read as follows:

§317.503 Probationary period.
* * * * *

(c) The following conditions apply to
crediting service towards completion of
the probationary period.

(1) Time on leave with pay while in
an SES position is credited. Earned
leave for which the employee is
compensated by lump-sum payment
upon separation is not credited.

(2) Time in a nonpay status while in
an SES position is credited up to a total
of 30 calendar days (or 22 workdays).
After 30 calendar days, the probationary
period is extended by adding to it time
equal to that served in a nonpay status.

(3) Time absent on military duty or
due to compensable injury is credited
upon restoration to the SES when no
other break in SES service has occurred.

(4) Time following transfer to an SES
position in another agency is credited,
i.e., the individual does not have to start
a new probationary period.

* * * * *

(f) An individual who separated from
the SES during the probationary period
and who has been out of the SES more
than 30 calendar days must serve a new
1-year probationary period upon
reappointment and may not credit
previous time in a probationary period.
In the following situations, however,
there is an exception and the individual
is only required to complete the
remainder of the previously served
probationary period.

(1) The individual left the SES
without a break in service for a
Presidential appointment and is
exercising reinstatement rights under 5
U.S.C. 3593(b).

(2) The individual left the SES
without a break in service for other
civilian employment that provides a
statutory or regulatory reemployment
right to the SES when no other break in
service occurred.

(3) The break in SES service was the
result of military duty or compensable

injury, and the time credited under
paragraph (c)(3) of this section was not
sufficient to complete the probationary
period.

9. In subpart F, the heading for the
subpart is revised to read as follows:

Subpart F—Noncareer and Limited
Appointments

10. Section 317.601 is revised to read
as follows:

§317.601 Authorization.

(a) An agency may make a noncareer
or limited appointment only to a general
position.

(b) Each use of a noncareer
appointment authority must be
approved individually by the Office of
Personnel Management, and the
authority reverts to the Office upon
departure of the incumbent, unless
otherwise provided by the Office.

(c) Use of a limited appointment
authority is subject to the conditions in
this paragraph.

(1) Agencies are provided a pool of
limited appointment authorities equal to
2 percent of their Senior Executive
Service (SES) position allocation, or one
authority, whichever is greater. An
agency may use the pool to make a
limited appointment only of an
individual who has a career or career-
conditional appointment (or an
appointment of equivalent tenure) in a
permanent civil service position outside
the SES. If necessary, the Office of
Personnel Management may suspend
use of the pool authority.

(2) Each use of a limited appointment
authority other than under paragraph
(c)(1) of this section must be approved
individually by the Office, and the
authority reverts to the Office upon
departure of the incumbent, unless
otherwise provided by the Office.

11. Section 317.602 is amended by
revising the heading and removing the
first sentence in paragraph (a) to read as
follows:

§317.602 Conditions of a limited
appointment.
* * * * *

12. Section 317.603 is amended by

revising the heading and the first
sentence to read as follows:

§317.603 Selection.

An agency may make a noncareer or
limited appointment without the use of
merit staffing procedures. * * *

13. Section 317.604 is amended by
revising the heading, redesignating
paragraphs (a) and (b) as paragraphs
(b)(2) and (b)(2) respectively,
designating the introductory text of the
section as the introductory text of

paragraph (b), and by adding a new
paragraph (a) to read as follows:

§317.604 Reassignment.

(a) An agency may reassign a
noncareer appointee only with the prior
approval of the Office unless otherwise
provided by the Office.

* * * * *

14. Section 317.605 is amended by
revising paragraphs (a) and (b) to read
as follows:

§317.605 Tenure of appointees.

(a) A noncareer or limited appointee
does not acquire status within the
Senior Executive Service on the basis of
the appointment.

(b) An agency may terminate a
noncareer or limited appointment at any
time, unless a limited appointee is
covered under 5 CFR 752.601(c)(2). The
agency must give the noncareer or
limited appointee a written notice at
least 1 day prior to the effective date of
the removal.

* * * * *

15. In subpart G, §317.703 is
amended by designating the text of
paragraph (a) as paragraph (a)(1) and
adding a new paragraph (a)(2) to read as
follows:

Subpart G—SES Career Appointment
by Reinstatement

§317.703 Guaranteed reinstatement:
Presidential appointees.
a * * *

(2) If an individual is serving under a
Presidential appointment with
reinstatement entitlement and receives
another Presidential appointment
without a break in service between the
two appointments, the individual
continues to be entitled to be reinstated
to the SES following termination of the
second appointment. If there is an
interim period between the two
Presidential appointments, the
individual must be reinstated as an SES
career appointee before the effective
date of the second appointment to
preserve reinstatement entitlement
following termination of the second
appointment.

* * * * *

16. In subpart H, §317.801 is
amended by revising the heading for
paragraph (b), designating the text of
paragraph (b) as paragraph (b)(1), adding
paragraphs (b)(2) and (b)(3), and by
removing paragraph (d) to read as
follows:

Subpart H—Retention of SES
Provisions

§317.801 Retention of SES Provisions

* * * * *
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(b) Election. * * *

(2) The appointing agency is
responsible for advising the appointee
of the election opportunity. The election
decision must be in writing.

(3) If an appointee elects to retain SES
basic pay, the appointee is entitled to
receive locality-based comparability
payments under 5 CFR, part 531,
subpart F, if such pay is applicable to
SES employees in the locality pay area,
and any applicable special pay
adjustment for a law enforcement officer
under 5 CFR part 531, subpart C, even
though the appointee may be in an
Executive Schedule position otherwise
excluded from such payments.

* * * * *

17. In subpart I, §317.901 is amended
by adding paragraph (d) to read as
follows:

Subpart I—Reassignments, Transfers,
and Details

§317.901 Reassignments.

* * * * *

(d) A 15 or 60-day advance notice
described in paragraph (b) of this
section may be issued during the 120-
day moratorium on the involuntary
reassignment of a career appointee
described in paragraph (c) of this
section, but an involuntary
reassignment may not be effected until
the moratorium has ended.

18. Section 317.903 is amended by
revising paragraph (b)(2) and by adding
paragraphs (b)(3) and (b)(4) to read as
follows:

§317.903 Details.

* * * * *

(b) S

(2) An agency may not detail an SES
employee to unclassified duties for
more than 240 days.

(3) An agency must use competitive
procedures when detailing a non-SES
employee to an SES position for more
than 240 days unless the employee is
eligible for a noncompetitive career SES
appointment.

(4) An agency must obtain OPM
approval for a detail of more than 240
days if the detail is of:

(i) a non-SES employee to an SES
position that supervises other SES
positions; or

(i1) An SES employee to a position at
the GS-15 or equivalent level or below.

PART 319—EMPLOYMENT IN SENIOR-
LEVEL AND SCIENTIFIC AND
PROFESSIONAL POSITIONS

19. Part 319 is revised to read as
follows:

Subpart A—General

Sec.

319.101 Coverage.

319.102 Senior-level positions.

319.103 Scientific and professional
positions.

319.104 Applicable instructions.

319.105 Reporting requirements.

Subpart B—Position Allocations and
Establishment

319.201 Coverage.

319.202 Allocation of positions.
319.203 Establishment of positions.

Subpart C—Qualifications Requirements

319.301 Qualifications standards.
319.302 Individual qualifications.

Subpart D—Recruitment and Examination
319.401 Senior-level positions.
319.402 Scientific and professional
positions.
Authority: 5 U.S.C. 1104, 3104, 3324, 3325,
5108, and 5376.

Subpart A—General

§319.101 Coverage.

(a) This part covers senior-level (SL)
and scientific and professional (ST)
positions that are classified above GS—
15 and are paid under 5 U.S.C. 5376.
See 5 CFR part 534, subpart E, for pay
provisions.

(b) Positions that meet the criteria for
placement in the Senior Executive
Service (SES) under 5 U.S.C. 3132(a)
may not be placed in the SL or ST
system and are not covered by this part.

§319.102 Senior-level positions.

(a) SL positions are positions
classified above GS—15 pursuant to 5
U.S.C. 5108 that are not covered by
other pay systems (e.g. the SES and ST
systems).

(b) Positions in agencies that are
excluded from 5 U.S.C. chapter 51
(Classification) under section 5102(a), or
positions that meet one of the
exclusions in section 5102(c), are
excluded from the SL system.

(c) SL positions in the executive
branch are in the competitive service
unless the position is excepted by
statute, Executive order, or the Office of
Personnel Management (OPM).

§319.103 Scientific and professional
positions.

(a) ST positions are established under
5 U.S.C. 3104 to carry out research and
development functions that require the
services of specially qualified
personnel.

(b) Research and development
functions are defined in The Guide to
Personnel Data Standards under the
data element “Functional
Classification.” The guide is available
for inspection at the Office of Personnel

Management library, 1900 E Street,
NW., Washington DC 20415.

(c) An ST position must be engaged in
research and development in the
physical, biological, medical, or
engineering sciences, or a closely
related field.

(d) ST positions are in the competitive
service.

§319.104 Applicable instructions.

Provisions in statute, Executive order,
or regulations that relate in general to
competitive and excepted service
positions and employment apply to
positions and employment under the SL
and ST systems unless there is a specific
provision to the contrary.

§319.105 Reporting requirements.

Agencies shall report such
information as may be requested by
OPM relating to SL and ST positions
and employees.

Subpart B—Position Allocations and
Establishment

§319.201 Coverage.

This section applies to SL positions in
an executive agency per 5 U.S.C. 5108
and ST positions in any agency per 5
U.S.C. 3104.

§319.202 Allocation of positions.

SL and ST positions may be
established only under a position
allocation approved by OPM.

§319.203 Establishment of positions.

(a) Prior approval of OPM is not
required to establish individual SL and
ST positions within an allocation, but
the positions must be established in
accordance with the standards and
procedures in paragraph (b) of this
section. OPM reserves the right to
require the prior approval of individual
positions if the agency is not in
compliance with these standards and
procedures.

(b) Before an SL or ST position may
be established, an agency must:

(1) Prepare a description of the duties,
responsibilities, and supervisory
relationships of the position; and

(2) Determine, consistent with
published position classification
standards and guides and accepted
classification principles, that the
position is properly classified above
GS-15. In addition, for an ST position
an agency must determine that the
position meets the functional research
and development criteria described in
§319.103.
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Subpart C—Qualifications
Requirements

§319.301 Qualifications standards.

(a) General. Agency heads are
responsible for establishing
qualifications standards in accordance
with the criteria in this section.

(1) The standard must be in writing
and identify the breadth and depth of
the knowledges, skills, and abilities, or
other qualifications, required for
successful performance in the position.

(2) Each criterion in the standard
must be job related.

(3) The standard may not include any
criterion prohibited by law or
regulation.

(b) Standards for senior-level
positions. (1) The standard must be
specific enough to enable applicants to
be rated and ranked according to their
degree of qualifications when the
position is being filled on a competitive
basis.

(2) The standard may not include a
minimum length of experience or
minimum education requirement
beyond that authorized for similar
positions in the General Schedule.

(c) Standards for scientific and
professional positions. (1) Unless the
agency obtains the approval of OPM, the
standard must provide that the
candidate have at least 3 years of
specialized experience in, or closely
related to, the field in which the
candidate will work. At least 1 year of
this experience must have been in
planning and executing difficult
programs of national significance or
planning and executing specialized
programs that show outstanding
attainments in the field of research or
consultation.

(2) Agencies may require that at least
1 year of the specialized experience
must be at least equivalent to experience
at GS-15.

(3) Agencies may require applicants to
furnish positive evidence that they have
performed highly creative or
outstanding research where similar
abilities are required in the ST position.

§319.302 Individual qualifications.

Agency heads are delegated authority
to approve the qualifications of
individuals appointed to SL and ST
positions. The agency head must
determine that the individual meets the
qualifications standards for the position
to which appointed.

Subpart D—Recruitment and
Examination

§319.401 Senior-level positions.

(a) General. SL positions may be in
either the competitive or excepted

service. This section only applies to
appointments in the competitive service
from a civil service register.
Reassignments, promotions, transfers,
and reinstatements to SL positions in
the competitive service shall be made in
accordance with applicable statutory
and regulatory provisions. Employment
of SL employees in the excepted service
is covered by 5 CFR, part 302.

(1) Agency heads are delegated
authority to recruit and examine
applicants for SL positions in the
competitive service, establish
competitor inventories, and issue
certificates of eligibility in conformance
with the requirements of this section,
other applicable regulations, and
statute.

(2) Agencies shall take such action as
OPM may require to correct an action
taken under delegated authority.

(3) Delegated authority may be
terminated or suspended at any time by
OPM for reasons such as, but not
limited to:

(i) Evidence of unequal treatment of
candidates; or

(ii) ldentifiable merit system abuses.

(b) Recruitment. (1) A recruiting plan,
with appropriate emphasis on
affirmative recruitment, must be
developed and followed.

(2) Vacancy announcements must
remain open for a minimum of 14
calendar days. The closing date may not
be a nonworkday.

(3) State Job Service offices must be
notified of the vacancy in accordance
with 5 CFR 330.102. Publication in
OPM’s listing of Senior Executive
Service and other executive vacancies,
which is provided the offices, will
satisfy this requirement.

(c) Evaluation and selection.
Examination and selection procedures,
and rights of applicants, are subject to
the same provisions in statute and
regulation that govern civil service
examinations and appointments in
general.

(d) Records. (1) Agencies must
maintain records sufficient to allow
reconstruction of the merit staffing
process.

(2) Records must be kept for 2 years
after an appointment, or, if no
appointment is made, for 2 years after
the closing date of the vacancy
announcement.

§319.402 Scientific and professional
positions.

(a) ST positions are filled without
competitive examination under 5 U.S.C.
3325.

(b) ST positions are not subject to the
citizenship requirements in 5 CFR part
338, subpart A. Agencies, however,

must observe any restrictions on the
employment of noncitizens in
applicable appropriations acts.

(c) ST employees acquire competitive
status immediately upon appointment.
They are not required to serve a
probationary or trial period.

PART 359—REMOVAL FROM THE
SENIOR EXECUTIVE SERVICE;
GUARANTEED PLACEMENT IN OTHER
PERSONNEL SYSTEMS

20. The authority citation for part 359
continues to read as follows:

Authority: 5 U.S.C. 1302 and 3596, unless
otherwise noted.

21. In subpart F, §359.601 is amended
by adding paragraph (b)(3) to read as
follows:

Subpart F—Removal of Career
Appointees as a Result of Reduction in
Force

§359.601 General.
* * * * *

(b) * * *

(3) Agency in this subpart means an
executive department or an independent
establishment.

* * * * *

22. Section 359.602 is amended by
adding a sentence at the end of
paragraph (a)(2) and by adding a new
paragraph (a)(4) to read as follows:

§359.602 Agency reductions in force.
a) * * *

(2) * * * When performance ratings
are used, they shall be the final ratings
under 5 CFR part 430, subpart C.

* * * * *

(4) Competitive procedures are not
required if an agency is being abolished,
without a transfer of functions, and all
SES appointees will be separated at the
same time or within 3 months of
abolishment.

23. Section 359.603 is amended by
revising the last sentence in paragraph
(a)(1), adding a new paragraph (a)(4),
revising the last sentence in paragraph
(d)(2), adding paragraph (d)(3), and by
revising paragraph (f) to read as follows:

§359.603 OPM priority placement.

(a) * * *

(1) * * * This certification may not
be delegated below the Assistant
Secretary level in a department, or an
equivalent level above the director of
personnel in other agencies.

* * * * *

(4) An individual remains a career
SES appointee in his or her agency
during the OPM placement period.

* * * * *

(d)* * *
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(2) * * * The response may not be
delegated below the Assistant Secretary
level in a department, or an equivalent
level above the director of personnel in
other agencies.

(3) If an agency cancels a position
while a referral to the position is
pending, the appointee will be entitled
to priority consideration for the position
if it or a successor position is
reestablished in the SES within 1 year
of the cancellation date and the
appointee has not been placed in
another SES position.

* * * * *

(f) Declination by employee. If a career
appointee declines a reasonable offer of
placement, OPM’s placement efforts
will cease. The appointee may be
removed from the SES at the expiration
of the agency notice period.

24. Section 359.605 is revised to read
as follows:

§359.605 Notice requirements.

(a) Each career appointee subject to
removal under § 359.604(b) is entitled to
a specific, written notice at least 45
calendar days before the effective date
of the removal. The notice shall state, as
a minimum—

(1) The action to be taken and its
prospective effective date;

(2) The nature of the competition,
including the appointee’s competitive
area, if less than the agency, and
standing on the retention register;

(3) The place where the appointee
may inspect the regulations and records
pertinent to the action;

(4) Placement rights within the agency
and through OPM, including how the
employee can apply for OPM placement
assistance; and

(5) The appointee’s appeal rights,
including the time limit for appeal and
the location of the Merit Systems
Protection Board office to which an
appeal should be sent.

(b) A career appointee who has
received a notice under paragraph (a) of
this section is entitled to a second
notice in writing at least 1 day before
removal from the SES. The notice shall
state, as a minimum—

(1) The basis for the removal, i.e., 5
U.S.C. 3595(b)(5) if the basis is
expiration of the 45-day OPM placement
period, or 5 U.S.C. 3595(b)(4) if the basis
is declination of a reasonable offer of
placement, in which case identify the
position offered and the date on which
it was declined;

(2) The effective date of the removal;

(3) Placement rights outside the SES
and, when applicable, the appointee’s
eligibility for discontinued service
retirement in lieu of placement; and

(4) Reminder of the appointee’s
appeal rights.

25. In subpart G, §359.705 is
amended by redesignating paragraph (b)
as paragraph (d), by adding a new
paragraph (b), and by adding paragraphs
(c), and (e) to read as follows:

Subpart G—Guaranteed Placement
§359.705 Pay.

* * * * *

(b) An employee who is placed under
this subpart in a position outside the
SES in another agency is entitled to
receive basic pay under the provisions
of this section.

(c) An employee who is placed under
this subpart in a General Schedule
position is not subject to the limitation
on General Schedule basic pay in 5
U.S.C. 5303(f) of level V of the
Executive Schedule. The employee is
subject, however, to the limitation on
General Schedule basic pay plus
locality-based comparability payments
in 5 U.S.C. 5304(g)(1) of level 1V of the
Executive Schedule.

* * * * *

(e) Pay received under this section
shall terminate if:

(1) The employee has a break in
service of 1 workday or more; or

(2) The employee is demoted based on
conduct or unacceptable performance or
at the employee’s request.

26. The authority citation for subpart
H of part 359 continues to read as
follows:

Authority: 5 U.S.C. 3133 and 3136.

27. Section 359.803 is amended by
revising the first sentence to read as
follows:

Subpart H—Furloughs in the Senior
Executive Service

§359.803 Competition.

Any furlough for more than 30
calendar days, or for more than 22
workdays if the furlough does not cover
consecutive calendar days, shall be
made under competitive procedures
established by the agency. * * *

PART 534—PAY UNDER OTHER
SYSTEMS

28. The authority citation for part 534
is revised to read as follows:

Authority: 5 U.S.C. 1104, 5307, 5351, 5352,
5353, 5376, 5383, 5384, 5385, 5541, and
5550a.

29. Section 534.401 is amended by
revising paragraph (c)(3) and paragraph
(f) to read as follows:

Subpart D—Pay and Performance
Awards Under the Senior Executive
Service

§534.401 Definitions and setting
individual basic pay.
* * * * *

(C) * * *

(3) An appointing authority may
lower the pay for a senior executive
only one rate at the time of an
adjustment. Restrictions on reducing
pay of career senior executives are in
paragraph (f) of this section.

* * * * *

(f) Restrictions on reducing pay of
career senior executives.

(1) The ES rate of a career senior
executive may be reduced involuntarily
in the appointee’s agency or upon a
transfer of function to another agency
only:

(i) For performance reasons, i.e., the
executive has received a less than fully
successful performance rating under 5
CFR part 430, subpart C, or has been
conditionally recertified or not
recertified under 5 CFR 317.504; or

(ii) As a disciplinary action resulting
from conduct related activity, e.g.,
misconduct, neglect of duty, or
malfeasance.

(2) If the pay reduction is for
performance reasons, the agency shall
provide the executive at least 15 days’
advance written notice.

(3) If the pay reduction is for
disciplinary reasons, the agency shall:

(i) Provide the executive at least 30
days’ advance written notice;

(ii) Provide a reasonable time, but not
less than 7 days, for the executive to
answer orally and in writing and to
furnish affidavits and other
documentary evidence in support of the
answer;

(iii) Allow the executive to be
represented by an attorney or other
representative; and

(iv) Provide the executive a written
decision and specific reasons therefor at
the earliest practicable date.

30. Section 534.403 is amended by
revising paragraph (a)(1), redesignating
paragraph (a)(2) as paragraph (a)(3),
adding new paragraphs (a)(2) and (a)(4),
adding a sentence at the end of
paragraph (c), and by adding a sentence
at the end of paragraph (f) to read as
follows:

§534.403 Performance awards.
a * * *

(1) To be eligible for an award, the
individual must have been an SES
career appointee as of the end of the
performance appraisal period; and the
individual’s most recent performance
rating of record under part 430, subpart
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C, of this chapter for the appraisal
period must have been *“Fully
Successful” or higher.

(2) Individuals eligible for a
performance award include:

(i) A former SES career appointee who
elected to retain award eligibility under
5 CFR part 317, subpart H. If the salary
of the individual is above the ES-6 pay
rate, the ES—6 rate is used for crediting
the agency award pool under paragraph
(b) of this section and the amount the
individual may receive under paragraph
(c) of this section.

(i) A reemployed annuitant with an
SES career appointment.

(iii) An SES career appointee who is
on detail. If the detail is to another
agency, eligibility is in the individual’s
official employing agency, i.e., the
agency from which detailed. If the
appointee is on a reimbursable detail,
the agency to which the appointee is
detailed may reimburse the employing
agency for some or all of any award, as
agreed upon by the two agencies; but
the reimbursement does not affect the
award pool for either agency as
calculated under paragraph (b) or this
section.

* * * * *

(4) The agency head must consider
the recommendations of the
Performance Review Board (PRB), but
the agency head has the final authority
as to who is to receive a performance
award and the amount of the award.

* * * * *

(c) * * * The rate of basic pay does
not include locality-based comparability
payments under 5 U.S.C. 5304 and 5
CFR part 531, subpart F, or special law
enforcement adjustments under section
404 of the Federal Employees Pay
Comparability Act of 1990 and 5 CFR
part 531, subpart C.

* * * * *

(f) * * * The full performance award,
however, is charged against the agency
bonus pool under paragraph (b) of this
section for the fiscal year in which the
initial payment was made.

31. Section 534.405 is added to
subpart D to read as follows:

§534.405 Restrictions on premium pay
and compensatory time.

(a) Under 5 U.S.C. 5541(2)(xvi) and 5
CFR 550.101(b)(18), members of the
Senior Executive Service (SES) are
excluded from premium pay, including
overtime pay.

(b) Since SES members are not
eligible for overtime pay, they also are
not eligible for compensatory time in
lieu of overtime pay for work performed
as an SES member. SES members are
eligible, however, for compensatory

time off for religious purposes under 5
U.S.C. 5550a and 5 CFR part 550,
subject J.

[FR Doc. 95-2557 Filed 2—-1-95; 8:45 am]
BILLING CODE 6325-01-M

OFFICE OF GOVERNMENT ETHICS

5 CFR Part 2635
RINs 3209-AA04, 3209-AA15

Further Grace Period Extension for
Certain Existing Agency Standards of
Conduct

AGENCY: Office of Government Ethics
(OGE).

ACTION: Final rule; technical
amendment.

SUMMARY: The Office of Government
Ethics is granting a further
grandfathering grace period extension
for up to eleven months for certain
existing executive agency standards of
conduct, dealing with financial interest
prohibitions and prior approval for
outside employment and activities,
which have been temporarily preserved.
This further action (one previous
extension was granted last year) is
necessary because many agencies have
not been able to issue, with OGE
concurrence and co-signature, interim
or final supplemental regulations during
the first two years’ grace period. This
further extension will help ensure that
agencies which have submitted draft
supplementals to OGE will have
adequate time to issue, if they so desire,
successor regulatory provisions to
replace grandfathered financial interest
prohibitions and prior approval
requirements.

EFFECTIVE DATE: February 3, 1995.

FOR FURTHER INFORMATION CONTACT:
William E. Gressman, Office of
Government Ethics, telephone: 202—
523-5757, FAX: 202-523-6325.
SUPPLEMENTARY INFORMATION: The Office
of Government Ethics is granting under
the executive branch standards of
ethical conduct a further extension of
time for up to eleven months, until
January 3, 1996, for certain agencies’
existing conduct standards dealing with
prohibited financial interests and prior
approval for outside employment and
activities. When OGE published its
ethical conduct standards for executive
branch employees in the Federal
Register on August 7, 1992 (as now
codified at 5 CFR part 2635), it provided
that most existing individual agency
standards of conduct would be
superseded once the executive branch-
wide standards took effect on February

3, 1993. However, OGE also provided,
by means of notes following 5 CFR
2635.403(a) and 2635.803, that any
existing agency standards dealing with
the two types of restrictions noted above
would be preserved for one more year,
until February 3, 1994, or until the
agency concerned issued (with OGE
concurrence and co-signature) a
supplemental regulation, whichever
occurred first. See 57 FR 35006-35067,
as corrected at 57 FR 48557 and 52583.
Last year, OGE extended that original
grace period for an additional year, until
February 3, 1995 (or until agency
issuance of a supplemental regulation),
for those executive branch departments
and agencies that had not yet had a
chance to issue final or interim final
successor rules. See 59 FR 4779-4780
(February 2, 1994) and, in particular,
appendix A which was added to part
2635 at that time.

Through OGE’s liaison efforts, the
Office of the Federal Register (OFR) has
assigned new chapters, including parts,
at the end of title 5 of the Code of
Federal Regulations to accommodate
agencies’ future supplemental standards
regulations (on these two and other
appropriate subject areas), as well as
any supplemental agency regulations
under OGE’s executive branch-wide
financial disclosure provisions at 5 CFR
part 2634. Some 60 agencies have had
such chapters reserved, including those
which have by now already issued, with
OGE concurrence and co-signature,
interim final or final supplemental
ethics regulations. However, many
agencies have still not yet had the time
to issue their planned supplemental
standards regulations in interim or final
form.

The Office of Government Ethics has
therefore determined to permit a further
preservation of existing agency
regulatory standards of conduct setting
forth financial interest prohibitions and
outside employment and activities prior
approval requirements for up to eleven
more months, until January 3, 1996 (or
until issuance by each agency of its
supplemental regulation, whichever
comes first), for those agencies which
submitted draft supplemental standards
regulations to OGE on or before January
25, 1995. This is the last grace period
extension that OGE intends to grant.
The agencies subject to this further
grandfathering grace period extension,
as provided in the notes (which are
hereby being further amended)
following 5 CFR 2635.403(a) and
2635.803, are enumerated at new
appendix B which OGE is adding to part
2635. The agencies are listed in the
order of the assignment of their chapter
numbers at the end of 5 CFR. Agencies
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not listed either have not expressed an
interest in issuing supplemental agency
ethics regulations, have indicated to
OGE that they are no longer interested
in a further grace period extension, did
not file draft supplemental standards
regulations with OGE by January 25,
1995, or have already issued final or
interim final supplemental standards.
The Office of Government Ethics
notes that it is not by this rulemaking
setting a deadline for agencies to submit
supplemental ethics regulations.
Agencies can, with OGE concurrence
and co-signature, issue supplementals at
any time. Further, they can, at any time,
have new title 5 CFR chapters reserved
through OGE and OFR for such purpose
if they have not already done so.
Moreover, if an agency’s prohibited
financial interest (and/or prior approval)
restrictions are based on a separate
statute, they are not superseded by the
5 CFR part 2635 executive branch-wide
standards. If any related regulatory
provisions were located in its old
agency standards of conduct, the agency
concerned could, after consultation with
OGE, retain them in their existing place
in the agency’s own CFR title and
chapter or move the provisions to
another appropriate part of its
regulations. See 5 CFR 2635.105(c)(3).
Only prior standards of conduct
provisions that are purely regulatory in
nature are subject to supersession from
the executive branch-wide regulation at
5 CFR part 2635, with entitlement to the
successive grace periods for the two
enumerated types of provisions as
provided in the further amended notes
at §82635.403(a) and 2635.803 as well
as appendixes A and B.

Administrative Procedure Act

Pursuant to 5 U.S.C. 553(b) and (d), as
Director of the Office of Government
Ethics, I find good cause exists for
waiving the general notice of proposed
rulemaking and 30-day delay in
effectiveness as to this grace period
extension. The notice and delayed
effective date are being waived because
this rulemaking concerns a matter of
agency organization, practice and
procedure. Furthermore, it is in the
public interest that those agencies
concerned have adequate time to
promulgate successor provisions to their
existing standards of conduct
regulations in these two areas without a
lapse in necessary regulatory
restrictions.

Executive Order 12866

In promulgating this grace period
extension technical amendment, the
Office of Government Ethics has
adhered to the regulatory philosophy

and the applicable principles of
regulation set forth in section 1 of
Executive Order 12866, Regulatory
Planning and Review. This amendment
has not been reviewed by the Office of
Management and Budget under that
Executive order, as it is not deemed
“significant” thereunder.

Regulatory Flexibility Act

As Director of the Office of
Government Ethics, | certify under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) that this rulemaking will not
have a significant economic impact on
a substantial number of small entities.

Paperwork Reduction Act

The Paperwork Reduction Act (44
U.S.C. chapter 35) does not apply
because this rulemaking does not
contain information collection
requirements that require the approval
of the Office of Management and
Budget.

List of Subjects in 5 CFR Part 2635

Conflict of interests, Government
employees.

Approved: January 27, 1995.
Stephen D. Potts,
Director, Office of Government Ethics.

Accordingly, pursuant to its authority
under title IV of the Ethics in
Government Act and Executive Orders
12674 and 12731, the Office of
Government Ethics is amending 5 CFR
part 2635 as follows:

PART 2635—[AMENDED]

1. The authority citation for part 2635
continues to read as follows:

Authority: 5 U.S.C. 7351, 7353; 5 U.S.C.
App. (Ethics in Government Act of 1978);
E.O. 12674, 54 FR 15159, 3 CFR, 1989 Comp.,
p. 215, as modified by E.O. 12731, 55 FR
42547, 3 CFR, 1990 Comp., p. 306.

2. The notes following both
8§ 2635.403(a) and 2635.803 are
amended by adding a new sentence at
the end of each to read as follows:

Note: * * * Provided further, that for those
agencies listed in appendix B to this part, the
grace period for any such existing provisions
shall be further extended for an additional
eleven months until January 3, 1996 (for a
total of two years and eleven months after the
effective date of this part) or until issuance
by each individual agency concerned of a
supplemental regulation, whichever occurs
first.

3. A new appendix B is added at the
end of part 2635 to read as follows:

Appendix B to Part 2635—Agencies
Entitled to a Further (Second) Grace
Period Extension Pursuant to Notes
Following 88 2635.403(a) and 2635.803

1. Department of the Treasury

. Federal Deposit Insurance Corporation

. Department of Energy

. Federal Energy Regulatory Commission

Department of the Interior

Department of Commerce

. Department of Justice

. Federal Communications Commission

. Farm Credit Administration

10. Securities and Exchange Commission

11. Office of Personnel Management

12. Thrift Depositor Protection Oversight
Board

13. United States Information Agency

14. Occupational Safety and Health Review
Commission

15. Department of State

16. Department of Labor

17. National Science Foundation

18. Small Business Administration

19. Department of Health and Human
Services

20. Federal Labor Relations Authority

21. Department of Transportation

22. Pension Benefit Guaranty Corporation

23. Export-Import Bank of the United States

24. Department of Education

25. Environmental Protection Agency

26. National Transportation Safety Board

27. General Services Administration

28. Board of Governors of the Federal Reserve
System

29. United States Postal Service

30. National Labor Relations Board

31. Equal Employment Opportunity
Commission

32. Resolution Trust Corporation

33. Department of Housing and Urban
Development

34. National Archives and Records
Administration

35. Peace Corps

36. Tennessee Valley Authority

37. Consumer Product Safety Commission

38. Executive Office of the President

39. Department of Agriculture

40. Federal Mine Safety and Health Review
Commission

41. Office of Management and Budget

42. Agency for International Development

[FR Doc. 95-2597 Filed 2—-1-95; 8:45 am]
BILLING CODE 6345-01-U
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 985
[FV94-985-4FIR]

Spearmint Oil Produced in the Far
West; Revision of the Salable
Quantities and Allotment Percentages
for “‘Class 1" (Scotch) and “Class 3"
(Native) Spearmint Oil for the 1994-95
Marketing Year

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting as
a final rule, without change, the
provisions of two interim final rules
increasing the quantities of “Class 1”
(Scotch) and “Class 3"’ (Native)
spearmint oil produced in the Far West
that handlers may purchase from, or
handle for, producers during the 1994—
95 marketing year. This rule was
recommended by the Spearmint Oil
Administrative Committee (Committee),
the agency responsible for local
administration of the marketing order
for spearmint oil produced in the Far
West. The Committee recommended
this rule to avoid extreme fluctuations
in supplies and prices and thus help to
maintain stability in the Far West
spearmint oil market.

EFFECTIVE DATE: March 6, 1995.

FOR FURTHER INFORMATION CONTACT:
Robert J. Curry, Northwest Marketing
Field Office, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, 1220
S.W. Third Avenue, Room 369,
Portland, Oregon 97204-2807;
telephone: (503) 326—-2724; or Caroline
C. Thorpe, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, Room
2525, South Building, P.O. Box 96456,
Washington, D.C. 20090-6456;
telephone: (202) 720-8139.
SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing Order
No. 985 [7 CFR part 985], regulating the
handling of spearmint oil produced in
the Far West (Washington, Idaho,
Oregon, and designated parts of
California, Nevada, Montana, and Utah).
This marketing order is effective under
the Agricultural Marketing Agreement
Act of 1937, as amended [7 USC 601-
674], hereinafter referred to as the
“Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. Under the provisions of the
marketing order now in effect, salable
quantities and allotment percentages
may be established for classes of
spearmint oil produced in the Far West.
This final rule finalizes increases in the
quantities of ““Class 1" and “‘Class 3"
spearmint oil produced in the Far West
that may be purchased from or handled
for producers by handlers during the
1994-95 marketing year, which ends on
May 31, 1995. This rule will not
preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction in
equity to review the Secretary’s ruling
on the petition, provided a bill in equity
is filed not later than 20 days after date
of the entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are 8 spearmint oil handlers
subject to regulation under the
marketing order and approximately 260
producers of spearmint oil in the
regulated production area. Of the 260
producers, approximately 160 producers
hold “Class 1" (Scotch) spearmint oil
allotment base, and approximately 145
producers hold “Class 3" (Native)
spearmint oil allotment base. Small

agricultural service firms have been
defined by the Small Business
Administration [13 CFR 121.601] as
those having annual receipts of less than
$5,000,000, and small agricultural
producers are defined as those whose
annual receipts are less than $500,000.
A minority of handlers and producers of
Far West spearmint oil may be classified
as small entities.

The Far West spearmint oil industry
is characterized by producers whose
farming operations generally involve
more than one commodity and whose
income from farming operations is not
exclusively dependent on the
production of spearmint oil. The U.S.
production of spearmint oil is
concentrated in the Far West, primarily
Washington, ldaho, and Oregon (part of
the area covered by the marketing
order). Spearmint oil is also produced in
the Midwest. The production area
covered by the marketing order
normally accounts for 75 percent of the
annual U.S. production of spearmint oil.

The salable quantity is the total
quantity of each class of oil that
handlers may purchase from, or handle
for, producers during a marketing year.
The salable quantity calculated by the
Committee is based on the estimated
trade demand. The total salable quantity
is divided by the total industry
allotment base to determine an
allotment percentage. Each producer is
allotted a share of the salable quantity
by applying the allotment percentage to
the producer’s allotment base for the
applicable class of spearmint oil.

This final rule finalizes two interim
final rules that increased the quantities
of the Scotch and Native classes of
spearmint oil that handlers may
purchase from, or handle for, producers
during the 1994-95 marketing year,
which ends on May 31, 1995.

The initial salable quantities and
allotment percentages for the Scotch
and Native classes of spearmint oil for
the 1994-95 marketing year were
recommended by the Committee at its
October 6, 1993, meeting. The
Committee recommended salable
quantities of 723,326 pounds and
897,388 pounds, and allotment
percentages of 41 percent and 46
percent, respectively, for the Scotch and
Native classes of spearmint oil. A
proposed rule to implement the
Committee’s October 6, 1993,
recommendation was published in the
December 21, 1993, issue of the Federal
Register [58 FR 67378]. Comments on
the proposed rule were solicited from
interested persons until January 20,
1994. No comments were received.
Accordingly, based upon analysis of
available information, a final rule
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establishing the Committee’s
recommendation as the salable
guantities and allotment percentages for
the Scotch and Native classes of
spearmint oil for the 1994-95 marketing
year was published in the March 16,
1994, issue of the Federal Register [59
FR 12151].

At its June 14, 1994, teleconference
meeting, the Committee unanimously
recommended that the salable quantity
and allotment percentage for Native
spearmint oil for the 1994-95 marketing
year be increased. The Committee
recommended that the Native spearmint
oil salable quantity be increased from
897,388 pounds to 1,092,577 pounds,
and that the allotment percentage, based
on a revised total allotment base of
1,951,032 pounds, be increased from 46

persons until September 26, 1994. No
comments were received.

Pursuant to authority contained in
88§985.50, 985.51, and 985.52 of the
marketing order, at its October 5, 1994,
meeting, the Committee recommended
by a unanimous vote to increase the
salable quantity and allotment
percentage for Scotch spearmint oil. The
Committee also recommended by a 10 to
1 vote to again increase the salable
quantity and allotment percentage for
Native spearmint oil. The person voting
in opposition favored a smaller increase
in the salable quantity and allotment
percentage for Native spearmint oil.

Specifically, the Committee
recommended that the salable quantities
and allotment percentages for Scotch
and Native classes of spearmint oil for
the 1994-95 marketing year be

88,190 pound increase in the salable
quantity. Further, based on the same
revised total allotment base published
in the August 26, 1994, Federal Register
[59 FR 44028] the allotment percentage
for Native spearmint oil was increased
from 56 percent to 66 percent, resulting
in a 195,103 pound increase in the
salable quantity.

An interim final rule incorporating
the Committee’s October 5, 1994,
recommendation was published in the
October 31, 1994, Federal Register [59
FR 54376]. Comments on the interim
final rule were solicited from interested
persons until November 30, 1994. No
comments were received.

SCOTCH SPEARMINT OIL
RECOMMENDATIONS

to 56 percent resulting in a 195,189 increased from 723,326 pounds to Oct. 6, 1993 | Oct. 5, 1994
pound increase in the salable quantity. 811,516 pounds, and from 1,092,577
An interim final rule incorporating pounds to 1,287,680 pounds, (1) Salable
the Committee’s June 14, 1994, respectively. Based on a revised total Quantity ......... 723,326 811,516
recommendation was published in the  allotment base of 1,763,795 pounds, the ~ (2) Total Allot-
August 26, 1994, Federal Register [59 allotment percentage for Scotch ment Base ... 1,764,209 | 1,763,795
. A . . R (3) Allotment
FR 44028]. Comments on the interim spearmint oil was increased from 41
. . S Percentage .... 41 46
rule were solicited from interested percent to 46 percent, resulting in an
NATIVE SPEARMINT OIL RECOMMENDATIONS
June 14,
Oct. 6, 1993 1994 Oct. 5, 1994
(1) SAIADIE QUAINLY ...vveeoveeeevereeeeeeeeeeeeeeeeeeseeeseeseseseeseseeeseeesseeeeseeesseeeeseessseeeeeeseessesesseeeesesesseeeereeeseees 897,388 | 1,092,577 | 1,287,680
(2) Total Allotment Base .... 1,950,843 1,951,032 1,951,032
(3) Allotment Percentage 46 56 66

In making this recommendation, the
Committee considered all available
information on supply and demand. As
of October 5, 1994, the Committee
reported that of the respective 1994-95
Scotch and Native spearmint oil salable
quantities of 723,326 pounds and
1,092,577 pounds, approximately
116,000 pounds and 87,000 pounds,
respectively, remained available for
handling. Handlers indicated, however,
that demand may approximate 200,000
pounds of Scotch spearmint oil, and
300,000 pounds of Native spearmint oil
for the remainder of this marketing year.
This level of demand was not
anticipated by the Committee when it
made its initial recommendation for the
establishment of the Scotch and Native
spearmint oil salable quantities and
allotment percentages for the 1994-95
marketing year, nor was it foreseen
when the Committee made its June 14,
1994, recommendation for an increase
in the Native spearmint oil salable
quantity and allotment percentage.

The recommended salable quantity of

811,516 pounds of Scotch spearmint oil
(an increase of 88,190 pounds),

combined with the actual June 1, 1994,
carry-in of 145,809 pounds, resulted in
a revised 1994-95 available supply of
957,325 pounds. Similarly, the
recommended salable quantity of
1,287,680 pounds of Native spearmint
oil (an increase of 195,103 pounds),
combined with the revised June 1, 1994,
carry-in of 19,139 pounds, resulted in a
revised 1994-95 available supply of
1,306,819 pounds. The revised available
supplies of the Scotch and Native
classes of spearmint oil, respectively,
are approximately 67,000 pounds and
227,000 pounds higher than the
respective annual average of sales for
the past five years. The Committee
anticipates that foreseeable demand for
both classes of oil will be adequately
met with the recommended increase.

The Department, based on its analysis
of available information, has determined
that allotment percentages of 46 percent
and 66 percent, respectively, should be
established for the Scotch and Native
classes of spearmint oil for the 1994-95
marketing year. These percentages will
provide an increased salable quantity of
811,516 pounds of Scotch spearmint oil

and an increased salable quantity of
1,287,680 pounds of Native spearmint
oil.

Based on available information, the
Administrator of the AMS has
determined that this final rule will not
have a significant economic impact on
a substantial number of small entities.

After consideration of all relevant
matter presented, including that
contained in the prior proposed, final,
and interim final rules in connection
with the establishment of the salable
guantities and allotment percentages for
the Scotch and Native classes of
spearmint oil for the 1994-95 marketing
year, the Committee’s recommendation
and other available information, it is
found that finalizing the changes to
section 985.213 that increased the
salable quantities and allotment
percentages for the Scotch and Native
classes of spearmint oil, as hereinafter
set forth, will tend to effectuate the
declared policy of the Act.

List of Subjects in 7 CFR Part 985

Marketing agreements, Oils and fats,
Reporting and recordkeeping
requirements, Spearmint oil.
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For the reasons set forth in the
preamble, 7 CFR part 985 is amended as
follows:

PART 985—SPEARMINT OIL
PRODUCED IN THE FAR WEST

Accordingly, the interim final rule
amending 7 CFR part 985 which was
published at 59 FR 44028 on August 26,
1994, and amended by an interim final
rule published at 59 FR 54376 on
October 31, 1994, is adopted as a final
rule without change.

Dated: January 27, 1995.

Sharon Bomer Lauritsen,

Deputy Director, Fruit and Vegetable Division.
[FR Doc. 95-2582 Filed 2—-1-95; 8:45 am]
BILLING CODE 3410-02-P

7 CFR Part 997
[Docket No. FV94-997-1FIR]

Assessment Obligations for Non-
signatory Handlers; Peanut Handlers
Not Subject to Peanut Marketing
Agreement No. 146

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting as
a final rule, with modifications, the
provisions of an interim final rule
implementing administrative
assessments on handlers who are not
signatory (non-signatory handlers) to
Peanut Marketing Agreement No. 146
(Agreement). The interim final rule
provided notice that the Department
would begin assessing non-signatory
handlers during the 1994-95 crop year.
However, because of an unforeseen
delay in installing an assessment
collection database, the Department will
not begin assessing non-signatory
handlers until the 1995-96 crop year.
The postponement will allow the
installation to be completed and all
affected handlers to be notified prior to
the beginning of the 1995-96 crop year
will be established by the Department in
the spring of 1995.

EFFECTIVE DATE: March 6, 1995.

FOR FURTHER INFORMATION CONTACT:
Richard Lower or Mark Slupek,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, Room 2523-S, P.O. Box
96456, Washington, DC 20090-6456;
telephone: (202) 720-2020, FAX (202)
720-5698.

SUPPLEMENTARY INFORMATION: This final
rule is issued pursuant to the
requirements of the Agricultural

Marketing Agreement Act of 1937 (Act),
as amended [7 U.S.C. 601-674], and as
further amended December 12, 1989,
Public Law 101-220, section 4 (1), (2),
103 Stat. 1878, and August 10, 1993,
Public Law 103-66, section 8b(b)(1), 107
Stat. 312.

The Department is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. The Department will establish a
1995-96 crop year assessment rate
applicable to non-signatory handlers
effective July 1, 1995-June 30, 1996.
Segregation 1 farmers stock peanuts
received or acquired by non-signatory
handlers during that crop year will be
subject to the assessment. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule. There are no administrative
procedures which must be exhausted
prior to any judicial challenge to the
provisions of this final rule.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.

There are approximately 45 handlers
of peanuts who have not signed the
Agreement and, thus, will be subject to
the regulations specified herein. The
Small Business Administration defines
small agricultural service firms [13 CFR
121.601] as those having annual receipts
of less than $5,000,000 and small
agricultural producers as those whose
annual receipts are less than $500,000.
A majority of non-signatory handlers
and peanut producers may be classified
as small entities.

Since aflatoxin was found in peanuts
in the mid-1960’s, the domestic peanut
industry has sought to minimize
aflatoxin contamination in peanuts and
peanut products. The Agreement was
established in 1965 and plays a very
important role in the industry’s quality
control efforts. The Peanut
Administrative Committee (Committee)
was established by the Agreement and
works with the Department in
administering the marketing agreement
program. Approximately 95 percent of
the area peanut crop is marketed by
handlers who are signatory to the
Agreement. Requirements established
pursuant to the Agreement provide that
farmers stock peanuts with visible

Aspergillus flavus mold (the principal
source of aflatoxin) must be diverted to
non-edible uses. Each lot of shelled
peanuts and certain cleaned inshell
peanuts destined for edible channels
must be officially sampled and
chemically tested for aflatoxin by the
Department or in laboratories approved
by the Committee.

Public Law 101-220, enacted
December 12, 1989, amended section
608b of the Act to require that all
peanuts handled by persons who have
not entered into the Agreement (non-
signers) be subject to quality and
inspection requirements to the same
extent and manner as are required under
the Agreement. Approximately 5
percent of the U.S. peanut crop is
marketed by non-signer handlers.

Under the non-signer provisions, no
peanuts may be sold or otherwise
disposed of for human consumption if
the peanuts fail to meet the quality
requirements of the Agreement.
Regulations to implement Pub. L. 101—
220 were made effective on December 4,
1990 [55 FR 49980], and amended
several times thereafter, and are
published in 7 CFR part 997. All such
amendments were made to ensure that
the non-signer handling requirements
remain consistent with modifications to
the handling requirements applied to
signatory handlers under the
Agreement. The most recent amendment
was published on August 30, 1994 [59
FR 44610].

Public Law 103-66 [107 Stat. 312],
enacted August 10, 1993, provides for
mandatory assessment of farmer’s stock
peanuts acquired by non-signatory
peanut handlers. Under this law,
paragraph (b) of section 1001, of the
Agricultural Reconciliation Act of 1993,
specifies that: (1) Any assessment
(except indemnification assessments)
imposed under the Agreement on
signatory handlers also shall apply to
non-signatory handlers, and (2) such
assessment shall be paid to the
Secretary.

This rule will add new permanent
§997.51 Assessments to part 997—
Provisions Regulating the Quality of
Domestically Produced Peanuts
Handled by Persons Not Subject to the
Peanut Marketing Agreement. Notice of
the actual assessment rate established
for each crop year will be issued as a
new section as an Implementing
Regulation beginning with §997.100
Assessment rate, and be sequentially
numbered each succeeding year.
Because of the Department’s decision to
postpone the imposition of assessments
on non-signatory handlers until the
1995-96 crop year, an assessment rate
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will not be established until the spring
of 1995.

The Committee meets in February or
March each year and recommends to the
Secretary a per ton, administrative
assessment of Segregation 1, farmers
stock peanuts received or acquired by
signatory handlers for the upcoming
crop year. The crop year covers the 12-
month period from July 1 to June 30.

Therefore, pursuant to Public Law
103-66 and subsequent to the receipt of
such a recommendation in 1995, the
Department will initiate rulemaking
procedures to assess non-signatory
handlers. The assessment will be based
on: (1) Tonnage reported on incoming
inspection certificates of each handler’s
Segregation 1 farmers stock peanuts
received or acquired for the handler’s
account and (2) tonnage reported on
FV-117 “Weekly Report of Uninspected
Farmers Stock Seed Peanuts Received
for Custom Seed Shelling.” If an
administrative assessment rate of $.60
per ton were established, a handler who
received or acquired 50,000 tons of
Segregation 1 farmers stock peanuts and
50,000 tons of uninspected farmers
stock peanuts for seed would pay an
assessment of $60.

The assessment will be applied to
peanuts intended for human
consumption and peanuts intended for
non-human consumption outlets such
as seed, oilstock and animal feed. The
assessment will be applied to peanuts
received or acquired for a handler’s
account, including the handler’s own
production. Assessment will not be
applied on Segregation 1 peanut lots
received or acquired by a handler from
other handlers or from the Commodity
Credit Corporation (CCC) program
received for non-edible use, or lots
received on behalf of an area association
pursuant to warehousing services
[8997.20(a)].

The assessment will be applied, pro
rata, on non-signatory handlers who
perform handling functions defined in
§997.14. Handling is defined as
engaging in the receiving or acquiring,
cleaning and shelling, cleaning inshell,
or crushing of peanuts and in the
shipment (except as a common or
contract carrier of peanuts owned by
another) or sale of cleaned inshell or
shelled peanuts or other activity causing
peanuts to enter the current of
commerce. Handling does not include
the sale or delivery of peanuts by a
producer to a handler or to an
intermediary person engaged in
delivering peanuts to handlers and the
sale or delivery of peanuts by such
intermediary to a handler.

Section 997.15 defines a non-
signatory handler as any person who

handles peanuts, in a capacity other
than that of a custom cleaner or dryer,
and assembler, a warehouse person or
other intermediary between the
producer and the non-signatory handler.

Speculators, brokers, or other entities
who take possession of Segregation 1
farmers stock peanuts, submit such
peanuts for incoming inspection, and
subsequently enter such peanuts into
the channels of commerce will pay
assessments on such peanuts. Entities
who receive or acquire farmers stock
peanuts for the purpose of custom seed
shelling will be assessed on the basis of
Form FV-117 “Weekly Report of
Uninspected Farmers Stock Seed
Peanuts Received for Custom Seed
Shelling.” Form FV-117 is currently
required from such entities. Producer/
handlers who store peanuts of their own
production (farm-stored peanuts) will,
at some point prior to further handling,
obtain incoming inspection on such
peanuts and, at that time, pay the pro-
rata administrative assessment on such
peanuts.

Only one administrative assessment
will be applied to any lot of farmers
stock peanuts. Non-signatory and
signatory handlers will not pay an
administrative assessment on a lot
which they purchase from speculators,
brokers or other such entities who have
already paid an administrative
assessment on the lot.

A crop year’s original assessment
could be increased by the Secretary
based on a similar increase applied by
the Secretary on signatory handlers.
Such an increase will be applied on all
peanuts first handled by non-signatory
handlers during the crop year in which
the increased assessment occurred.

Peanuts will be assessed based on the
rate applicable to the crop year in which
the lot is presented for incoming
inspection.

Also pursuant to Pub. L. 103-66, this
rule will establish that non-signatory
handlers pay their administrative
assessment to the Secretary. The
Secretary will bill non-signatory
handlers on a periodic basis determined
by the Secretary. The non-signatory
handler will be responsible for remitting
payment by the date specified. Payment
in the form of a personal check,
cashier’s check or money order will be
remitted to the Department. Audits of
each handler’s account may be
conducted by the Department to
reconcile incoming, farmers stock
volume received or acquired and
assessments paid.

Violation of the non-signer
regulations may result in a penalty in
the form of an assessment by the
Secretary equal to 140 percent of the

support price for quota peanuts. The
support price for quota peanuts is
determined under 7 U.S.C. 1445c-3 for
the crop year during which the violation
occurs.

The interim final rule on these issues
was published in the Federal Register
on August 3, 1994 [59 FR 39419]. That
rule invited interested persons to submit
written comments through September 2,
1994. One comment supporting the
collection of assessments from non-
signer peanut handlers was received.

The establishment of an
administrative assessment rate may
impose some additional costs on non-
signatory handlers. However, the costs
will be in the form of uniform
assessments on all handlers who are not
signatory to the Agreement.

In accordance with the Paperwork
Reduction Act of 1988 [44 U.S.C.
Chapter 35], the information collection
requirements that are contained in this
rule have been previously approved by
the Office of Management and Budget
(OMB) and have been assigned OMB
No. 0581-0163.

Based on available information, the
Administrator of the AMS has
determined that the issuance of this
final rule will not have a significant
economic impact on a substantial
number of small entities.

List of Subjects in 7 CFR Part 997

Food grades and standards, Peanuts,
Reporting and recordkeeping
requirements.

Accordingly, the interim final rule
amending 7 CFR part 997 which was
published at 59 FR 39419 on August 3,
1994, is adopted as a final rule with the
following change:

PART 997—PROVISIONS
REGULATING THE QUALITY OF
DOMESTICALLY PRODUCED
PEANUTS HANDLED BY PERSONS
NOT SUBJECT TO THE PEANUT
MARKETING AGREEMENT

1. The authority citation for 7 CFR
part 997 continues to read as follows:

Authority: 7 U.S.C. 601-674.
§997.100 [Removed]

2. In part 997, §997.100 and the
center heading preceding it are
removed.

Dated: January 27, 1995.

Sharon Bomer Lauritsen,

Deputy Director, Fruit and Vegetable Division.
[FR Doc. 95-2581 Filed 2—-1-95; 8:45 am]
BILLING CODE 3410-02-P
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7 CFR Part 1011
[DA-95-02]
Milk in the Tennessee Valley Marketing

Area; Temporary Revision of Certain
Provisions of the Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Revision of rule.

SUMMARY: This document reduces the
supply plant shipping requirement of
the Tennessee Valley Federal milk order
(Order 11) for the months of March
through July 1995. The proposed action
was requested by Armour Food
Ingredients Company (Armour), which
operates a proprietary supply plant
pooled under Order 11. Armour
contends the action is necessary to
prevent the uneconomical movement of
milk and to ensure that producer milk
associated with the market in the fall
will continue to be pooled in the spring
and summer months.

EFFECTIVE DATE: March 1, 1995, through
July 31, 1995.

FOR FURTHER INFORMATION CONTACT:
Nicholas Memoli, Marketing Specialist,
USDA/AMS/Dairy Division, Order
Formulation Branch, Room 2971, South
Building, P.O. Box 96456, Washington,
DC 20090-6456, (202) 690-1932.
SUPPLEMENTARY INFORMATION: The
Regulatory Flexibility Act (5 U.S.C.
601-612) requires the Agency to
examine the impact of a proposed rule
on small entities. Pursuant to 5 U.S.C.
605(b), the Administrator of the
Agricultural Marketing Service has
certified that this rule will not have a
significant economic impact on a
substantial number of small entities.
This rule lessens the regulatory impact
of the order on certain milk handlers
and tends to ensure that dairy farmers
will continue to have their milk priced
under the order and thereby receive the
benefits that accrue from such pricing.

The Department is issuing this final
rule in conformance with Executive
Order 12866.

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This rule is not intended
to have a retroactive effect. This rule
will not preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 608c(15)(A) of the
Act, any handler subject to an order may

file with the Secretary a petition stating
that the order, any provisions of the
order, or any obligation imposed in
connection with the order is not in
accordance with law and request a
modification of the order or to be
exempted from the order. A handler is
afforded the opportunity for a hearing
on the petition. After a hearing, the
Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which the handler is an inhabitant, or
has its principal place of business, has
jurisdiction in equity to review the
Secretary’s ruling on the petition,
provided a bill in equity is filed not
later than 20 days after the date of the
entry of the ruling.

This temporary revision is issued
pursuant to the provisions of the
Agricultural Marketing Agreement Act
and the provisions of § 1011.7(b) of the
Tennessee Valley order.

Notice of proposed rulemaking was
issued on November 1, 1994, and
published in the Federal Register on
November 7, 1994 (59 FR 55377),
concerning a proposed relaxation of the
supply plant shipping requirement. The
public was afforded the opportunity to
comment on the proposed notice by
submitting written data, views and
arguments by December 7, 1994. One
comment letter was received.

Statement of Consideration

The temporary revision reduces the
supply plant shipping requirement from
40 to 30 percent for the period of March
through July 1995. The Tennessee
Valley order requires that a supply plant
ship a minimum of 60 percent of the
total quantity of milk physically
received at the supply plant during the
months of August through November,
January, and February, and 40 percent
in each of the other months. The order
also provides authority for the Director
of the Dairy Division to increase or
decrease this supply plant shipping
requirement by up to 10 percentage
points if such a revision is necessary to
obtain needed shipments of milk or to
prevent uneconomic shipments.

Armour Food Ingredients states that it
would have to make uneconomical
shipments of milk from its Springfield,
Kentucky, supply plant to meet the 40
percent shipping standard required for
pool status under Order 11 during the
months of March through July.
Additionally, it states that the 40
percent requirement could jeopardize
the continued association of producers
who have supplied the Order 11 market
in the fall.

At a hearing held in Charlotte, North
Carolina, on January 4, 1995, Armour

proposed an amendment to the
Tennessee Valley order that would
provide automatic pooling status for a
supply plant during the months of
March through July if the plant met the
order’s shipping requirements during
the preceding months of August through
February. There was no opposition to
this proposal at the hearing.

Purity Dairies, Inc., a Nashville,
Tennessee, handler that is regulated
under the Georgia order (Order 7), filed
a comment opposing the proposed
revision. Purity states that it cannot
procure milk from its traditional supply
area in central Kentucky in competition
with Armour and other Order 11
handlers because its blend price in
Nashville is no longer competitive with
the Order 11 blend price. It states that
Armour is attracting more milk than is
needed and that “‘this practice of
hoarding milk supplies should not be
tolerated.”

There was no testimony on the record
of the recently-concluded hearing to
suggest that Armour is hoarding milk
supplies. None of the plants which
receive milk from Armour indicated that
Armour was not shipping enough milk.
In fact, the record showed that Armour
consistently exceeded the order’s 60-
percent shipping requirement and that
during certain short production months
Armour shipped in excess of 90 percent
of its milk to distributing plants.

While it is true that Purity’s blend
price under Order 7 and former 1 Order
98 (Nashville, Tennessee) was
frequently close to or below the Order
11 blend price during the period from
December 1993 through April 1994, data
introduced into the record of the
Charlotte hearing indicate that since
July 1994 the Nashville-Springfield
price relationship has returned to a
more normal pattern, as shown in Table
1.

TABLE 1.—COMPARISON OF BLEND
PRICES: JANUARY 1992—NOVEMBER
1994, NASHVILLE, TN (ORDER 98/
7)—SPRINGFIELD, KY (ORDER 11)

Average | Average
blend blend
price at | price at
Nash- Spring- Dif-
ville, TN, field, ference
under KY,
order under
98/71 order 11
1/92-1/93 13.85 13.58 .26
12/93-/94 14.22 14.33 -.11
5/94-1/94 14.01 13.72 .28

1The Nashville, Tennessee, order was ter-
minated effective July 31, 1993.

If Purity has difficulty in attracting a
milk supply, it should direct its concern
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to the open record for the proposed
Southeast marketing area, which
encompasses the Nashville area. Purity’s
opposition to Armour’s request for a
modest reduction in shipping
requirements is insufficient basis for
denying the request, particularly in light
of the absence of any opposition to
Armour’s proposal at the Charlotte
hearing for NO shipping requirements
during the months of March through
July.

After consideration of all relevant
material, including the proposal set
forth in the aforesaid notice, and other
available information, it is hereby found
and determined that the supply plant
shipping percentage set forth in
§1011.7(b) should be reduced from 40
to 30 percent for the months of March
through July 1995.

List of Subjects in 7 CFR Part 1011

Milk marketing orders.

For the reasons set forth in the
preamble, the following provision in
Title 7, Part 1011, is amended as
follows:

PART 1011—MILK IN THE TENNESSEE
VALLEY MARKETING AREA

1. The authority citation for 7 CFR
part 1011 continues to read as follows:

Authority: Secs. 1-9, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

§1011.7 [Amended]

2.1n §1011.7(b), the phrase ““40
percent” is revised to read ““30 percent”
for the period of March 1, 1995, through
July 31, 1995.

Dated: January 27, 1995.
Richard M. McKee,
Director, Dairy Division.
[FR Doc. 95-2587 Filed 2—1-95; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 94—CE-13-AD; Amendment 39—
9137; AD 95-02-19]

Airworthiness Directives; Jetstream
Aircraft Limited (formerly British
Aerospace, Regional Airlines Limited)
HP137 Mk1, Jetstream Series 200, and
Jetstream Models 3101 and 3201
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to Jetstream Aircraft Limited
(JAL) HP137 Mk1, Jetstream series 200,
and Jetstream Models 3101 and 3201
airplanes. This action requires
repetitively inspecting the left and right
pilot windscreens for poly vinyl
butyrate (PVB) interlayer cracks, and
replacing any windscreen that has a
crack exceeding certain limits. Several
reports of PVB interlayer cracking of
pilot windscreens on the affected
airplanes prompted this action. The
actions specified by this AD are
intended to prevent such windscreen
cracking, which, if not detected and
corrected, could result in
decompression injuries.

DATES: Effective March 10, 1995.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of March 10,
1995.

ADDRESSES: Service information that
applies to this AD may be obtained from
Jetstream Aircraft Limited, Manager
Product Support, Prestwick Airport,
Ayrshire, KA9 2RW Scotland; telephone
(44—-292) 79888; facsimile (44-292)
79703; or Jetstream Aircraft Inc.,
Librarian, P.O. Box 16029, Dulles
International Airport, Washington, DC,
20041-6029; telephone (703) 406-1161;
facsimile (703) 406-1469. This
information may also be examined at
the Federal Aviation Administration
(FAA), Central Region, Office of the
Assistant Chief Counsel, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.
Raymond A. Stoer, Program Officer,
Brussels Aircraft Certification Office,
FAA, Europe, Africa, and Middle East
Office, c/o American Embassy, B-1000
Brussels, Belgium; telephone (322)
513.3830; facsimile (322) 230.6899; or
Mr. John P. Dow, Sr., Project Officer,
Small Airplane Directorate, Airplane
Certification Service, FAA, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone (816) 426—6932;
facsimile (816) 426-2169.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that would apply to
certain JAL HP137 MK1, Jetstream series
200, and Jetstream Models 3101 and
3201 airplanes was published in the
Federal Register on October 14, 1994
(59 FR 52102). The action proposed to
require repetitively inspecting the left
and right pilot windscreens for PVB

interlayer cracks, and replacing any
windscreen that has a crack exceeding
certain limits. The proposed action
would be accomplished in accordance
with Jetstream Service Bulletin 56-JA
920843, Revision 1, dated December 16,
1993.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. One
comment was received in favor of the
proposed rule and no comments were
received on the FAA’s determination of
the cost to the public.

After careful review of all available
information, the FAA has determined
that air safety and the public interest
require the adoption of the rule as
proposed except for minor editorial
corrections. The FAA has determined
that these minor corrections will not
change the meaning of the AD nor add
any additional burden upon the public
than was already proposed.

The FAA estimates that 160 airplanes
in the U.S. registry will be affected by
this AD, that it will take approximately
1 workhour per airplane to accomplish
the required action, and that the average
labor rate is approximately $55 an hour.
Based on these figures, the total cost
impact of the AD on U.S. operators is
estimated to be $8,800. This figure does
not take into account any possible
window replacements or repetitive
inspections. The FAA has no way of
determining how many windscreens
may have PVB interlayer cracks that
exceed the limitations and would
require replacement, or the number of
repetitive inspections each owner/
operator may incur.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
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Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new AD to read as follows:

95-02-19 Jetstream Aircraft Limited:
Amendment 39-9137; Docket No. 94—
CE-13-AD.

Applicability: HP137 Mk1, Jetstream Series
200, and Jetstream Models 3101 and 3201
airplanes (all serial numbers), certificated in
any category.

Compliance: Required within the next 300
hours time-in-service (TIS) after the effective
date of this AD, unless already accomplished,
and thereafter as indicated.

To prevent pilot windscreen poly vinyl
butyrate (PVB) interlayer cracking, which, if
not detected and corrected, could result in
decompression injuries, accomplish the
following:

(a) Visually inspect the left and right
windscreens for PVB interlayer cracks in
accordance with the ACCOMPLISHMENT
INSTRUCTIONS section of Jetstream Service
Bulletin (SB) 56—-JA 92043, Revision No. 1,
dated December 16, 1993.

(1) If any crack is found that is within the
limits specified in Pilkington Aerospace SB
No. 037-56-1001, Issue Date: October 21,
1992, Revision 1: March 31, 1993, reinspect
within the next 300 hours TIS, and replace
or reinspect the windscreen thereafter as
applicable.

(2) If any crack is found that exceeds the
limits specified in Pilkington Aerospace SB
No. 037-56-1001, Issue Date: October 21,
1992, Revision 1: March 31, 1993, prior to
further flight, replace the windscreen with a
new windscreen and reinspect within the
next 2,400 hours TIS, and replace or
reinspect the windscreen thereafter as
applicable.

(3) If no cracks are found, reinspect the
windscreen within the next 2,400 hours TIS,
and replace or reinspect the windscreen
thereafter as applicable.

(b) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197

and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

(c) An alternative method of compliance or
adjustment of the initial or repetitive
compliance times that provides an equivalent
level of safety may be approved by the
Manager, Brussels Aircraft Certification
Office (ACO), Europe, Africa, Middle East
office, FAA, c/o American Embassy, B—1000
Brussels, Belgium. The request should be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Brussels ACO.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Brussels ACO.

(d) The inspections required by this AD
shall be done in accordance with Jetstream
Service Bulletin 56-JA 920843, Revision No.
1, dated December 16, 1993. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
Jetstream Aircraft Limited, Manager Product
Support, Prestwick Airport, Ayrshire, KA9
2RW Scotland; or Jetstream Aircraft Inc.,
Librarian, P.O. Box 16029, Dulles
International Airport, Washington, DC
20041-6029. Copies may be inspected at the
FAA, Central Region, Office of the Assistant
Chief Counsel, Room 1558, 601 E. 12th
Street, Kansas City, Missouri, or at the Office
of the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

(e) This amendment (39-9137) becomes
effective on March 10, 1995.

Issued in Kansas City, Missouri, on January
26, 1995.

Michael K. Dahl,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 95-2404 Filed 2—-1-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 97
[Docket No. 28013; Amdt. No. 1642]
Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPSs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are

designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase

Individual SIAP copies may be
obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription

Copies of all SIAPs, mailed once
every 2 weeks, are for sale by the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT: Paul
J. Best, Flight Procedures Standards
Branch (AFS—420), Technical Programs
Division, Flight Standards Service,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone (202)
267-82717.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260—
4, and 8260-5. Materials incorporated
by reference are available for
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examination or purchase as stated
above.

The large number of SIAPSs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA ina
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach
Procedures (TERPS). In developing
these SIAPs, the TERPS criteria were
applied to the conditions existing or
anticipated at the affected airports.
Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, | find that notice
and public procedure before adopting
these SIAPs are unnecessary,
impracticable, and contrary to the
public interest and, where applicable,
that good cause exists for making some
SIAPs effective in less than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)

does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Navigation (air).

Issued in Washington, DC on December 30,
1994.
Thomas C. Accardi,
Director, Flight Standards Services.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. app. 1348, 1354(a),
1421 and 1510; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2).

2. Part 97 is amended to read as
follows:

8897.23, 97.25, 97.27, 97.29, 97.31, 97.33,
and 97.35 [Amended]

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
8§97.27 NDB, NDB/DME; §97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAYV; §97.31 RADAR SIAPs;
897.33 RNAYV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective March 30, 1995

Fairbanks, AK, Fairbanks Intl, VOR OR
TACAN RWY 19R, Orig

Westerly, RI, Westerly State, GPS RWY 7,
Orig

* * * Effective March 2, 1995

Eagle Grove, IA, Eagle Grove Municipal, NDB
OR GPS RWY 31, Amdt 1, Cancelled

Ruston, LA, Ruston Muni, VOR/DME-A,
Amdt 11

Ruston, LA, Ruston Muni, NDB RWY 34,
Amdt 2

Chesapeake, VA, Chesapeake Muni, NDB
RWY 5, Orig

* = * Effective February 2, 1995

Cold Bay, AK, Cold Bay, ILS RWY 14, Amdt
15

Kodiak, AK, Kodiak, VOR OR TACAN OR
GPS-1, RWY 25, Amdt 5

Kodiak, AK, Kodiak, NDB-1, RWY 25, Amdt
3

West Memphis, AR, West Memphis Muni,
ILS RWY 17, Amdt 2

Howell, MI, Livingston County, VOR OR GPS
RWY 31, Amdt 10

Howell, MI, Livingston County, NDB OR GPS
RWY 13, Amdt 1

Monticello, MO, Lewis County Regional,
VOR/DME-A, Orig

Monroe, NC, Monroe, LOC RWY 5, Amdt 2,
Cancelled

Monroe, NC, Monroe, ILS RWY 5, Orig

* * * Effective January 5, 1995

Fort Leavenworth, KS, Sherman AAF, RNAV
RWY 15, Amdt 1, Cancelled

* * * Effective Upon Publication

Victoria, TX, Victoria Regional, VOR OR GPS
RWY 12L, Amdt 14

Victoria, TX, Victoria Regional, NDB RWY
121, Amdt 4

Chesapeake, VA, Chesapeake Muni, LOC
RWY 5, Amdt 1

[FR Doc. 95-2564 Filed 2—-1-95; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Secretary

24 CFR Part 907

[Docket No. R—95-1704; FR-3573—C—-03]
RIN 2577-AB38

Homeownership Demonstration

Program in Omaha, Nebraska;
Technical Correction

AGENCY: Office of the Secretary, HUD.
ACTION: Final rule; technical correction.

SUMMARY: On January 20, 1995, HUD
published a final rule implementing a
demonstration program that permits the
homeownership sale of single family
homes administered by the Housing
Authority of the City of Omaha,
Nebraska (60 FR 4344). This document
corrects §907.8(d) of that final rule, to
include certain amendatory language
that was inadvertently omitted.
EFFECTIVE DATE: The effective date of
this correction is February 2, 1995.

FOR FURTHER INFORMATION CONTACT: Gary
Van Buskirk, Homeownership Division,
Office of Public and Indian Housing,
Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Room 4112, Washington, DC 20410.
Telephone number, voice (202) 708—
4233, TDD (202) 708-0850. (These are
not toll-free numbers.)

SUPPLEMENTARY INFORMATION: On
January 20, 1995 (60 FR 4344), HUD
published a final rule implementing
section 132 of the Housing and
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Community Development Act of 1992
(Pub. L. 102-550, approved Oct. 28,
1992). Section 132 establishes a
demonstration program to facilitate self-
sufficiency and to permit the
homeownership sale of single family
homes administered by the Housing
Authority of the City of Omaha in the
State of Nebraska. The purpose of the
demonstration is to exhibit the
effectiveness of promoting
homeownership and providing support
services.

This document corrects § 907.8(d) of
that final rule, to include certain
amendatory language that was described
in the preamble to the final rule, but
inadvertently omitted from the rule text.
On page 4345 of the final rule (60 FR
4345), in paragraph 11.2., in the second
column, the preamble states:
“Additionally, in response to the
Housing Authority’s comment above,
the final rule includes as eligible
homebuyers both current residents and
applicants for public housing. Since
HUD has changed the rule in this
manner, the Housing Authority must
comply with §8907.7(b), 907.8(d), and
907.20(n).” However, while the
preamble indicated that § 907.8(d)
would be amended to recognize that
applicants for public housing could also
be eligible homebuyers, this amendment
was inadvertently omitted from the rule
text.

Accordingly, FR Doc. 95-1414, a final
rule published in the Federal Register
on January 20, 1995 (60 FR 4344) is
corrected to read as follows:

1. Section 907.8 is corrected by
revising the second sentence in
paragraph (d) to read as follows:

§907.8 Purchaser eligibility and selection.
* * * * *

(d) Procedures/Affirmative Fair
Housing Marketing Strategy. * * * The
Housing Authority must have an
affirmative fair housing marketing
strategy that applies to all transactions
undertaken through this program and
that stresses equal access to the program
for both current residents and
applicants for public housing. * * *
* * * * *

Dated: January 27, 1995.
Michael B. Janis,
General Deputy Assistant Secretary for Public
and Indian Housing.
[FR Doc. 95-2560 Filed 2—1-95; 8:45 am]
BILLING CODE 4210-32-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 914

[IN-118, Amendment Number 94-4]
Indiana Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving a proposed
amendment to the Indiana permanent
regulatory program (hereinafter referred
to as the Indiana program) under the
Surface Mining Control and
Reclamation Act of 1977 (SMCRA). The
amendment consists of miscellaneous
revisions to Indiana’s Surface Coal
Mining and Reclamation Rules. The
amendment is intended to revise the
Indiana program to eliminate
typographical, clerical, and spelling
errors and to amend those instances
where the word *‘commission” should
be changed to “‘director’ in accordance
with Indiana Senate Enrolled Act (SEA)
362.

EFFECTIVE DATE: February 2, 1994.

FOR FURTHER INFORMATION CONTACT:

Mr. Roger W. Calhoun, Director,
Indianapolis Field Office, Office of
Surface Mining Reclamation and
Enforcement, Minton-Capehart Federal
Building, 575 North Pennsylvania
Street, Room 301, Indianapolis, IN
46204, Telephone (317) 226-6166.

SUPPLEMENTARY INFORMATION:

I. Background on the Indiana Program.

Il. Submission of the Amendment.

I11. Director’s Findings.

IV. Summary and Disposition of Comments.
V. Director’s Decision.

VI. Procedural Determinations.

I. Background on the Indiana Program

On July 29, 1982, the Indiana program
was made effective by the conditional
approval of the Secretary of the Interior.
Information pertinent to the general
background on the Indiana program,
including the Secretary’s findings, the
disposition of comments, and a detailed
explanation of the conditions of
approval of the Indiana program can be
found in the July 26, 1982 Federal
Register (47 FR 32107). Subsequent
actions concerning the conditions of
approval and program amendments are
identified at 30 CFR 914.10, 914.15, and
914.16.

1. Submission of the Amendment

By letter dated September 26, 1994
(Administrative Record No. IND-1400),
Indiana submitted program amendment
No. 94-4 concerning miscellaneous
revisions to the Indiana rules to
eliminate typographical, clerical, and
spelling errors and to amend those
instances where the word
“‘commission” should be changed to
“director” in accordance with Indiana
SEA 362. OSM approved SEA 362 as a
program amendment on August 2, 1991
(56 FR 37016).

OSM announced receipt of the
proposed amendment in the October 20,
1994, Federal Register (59 FR 52941),
and, in the same notice, opened the
public comment period and provided
opportunity for a public hearing on the
adequacy of the proposed amendment.
The comment period closed on
November 21, 1994.

I11. Director’s Findings

Set forth below, pursuant to SMCRA
and the Federal regulations at 30 CFR
732.15 and 732.17, are the Director’s
findings concerning the proposed
amendment to the Indiana program.

In amendment No. 94—4, Indiana
corrected numerous typographical,
clerical, or spelling errors and made
numerous changes from the word
“‘commission” to ‘“‘director.” The
Director finds that the numerous
typographical, clerical, and spelling
changes are nonsubstantive changes or
changes which improve the clarity or
accuracy of the Indiana rules.

The Director finds that the changes
from “‘commission’ to ““director’” more
accurately reflect the responsibilities
within the Indiana program as provided
by SEA 362 which was approved by
OSM on August 2, 1991 (56 FR 37016),
and that the changes do not render the
Indiana program less effective than
Federal regulations.

IV. Summary and Disposition of
Comments

Federal Agency Comments

Pursuant to section 503(b) of SMCRA
and 30 CFR 732.17(h)(11)(i), comments
were solicited from various interested
Federal agencies. No comments were
received.

Public Comments

A public comment period and
opportunity to request a public hearing
was announced in the October 20, 1994,
Federal Register (59 FR 52941). The
comment period closed on November
21, 1994. No one commented and no
one requested an opportunity to testify
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at the scheduled public hearing so no
hearing was held.

Environmental Protection Agency (EPA)

Under 30 CFR 732.17(h)(11)(ii), the
Director is required to obtain the written
concurrence of the Administrator of the
EPA with respect to any provisions of a
State program amendment that relate to
air or water quality standards
promulgated under the authority of the
Clean Water Act (33 U.S.C. 1251 et seq.)
or the Clean Air Act (42 U.S.C. 7401 et
seq.) The Director has determined that
this amendment contains no provisions
in these categories and that EPA’s
concurrence is not required.

Pursuant to 732.17(h)(11)(i), OSM
solicited comments on the proposed
amendment from EPA (Administrative
Record No. IND-1403). EPA responded
on October 18, 1994 (Administrative
Record No. IND-1409), and stated that
the amendment is acceptable.

V. Director’s Decision

Based on the findings above, the
Director is approving Indiana’s program
amendment No. 94-4, concerning
miscellaneous revisions to the Indiana
rules as submitted by Indiana on
September 26, 1994.

The Federal regulations at 30 CFR
Part 914 codifying decisions concerning
the Indiana program are being amended
to implement this decision. This final
rule is being made effective immediately
to expedite the State program
amendment process and to encourage
States to bring their programs into
conformity with the Federal standards
without undue delay. Consistency of
State and Federal standards is required
by SMCRA.

V1. Procedural Determinations

Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15 and 732.17(h)(10),

decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA [30 U.S.C. 1292(d)]
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

List of Subjects in 30 CFR Part 914

Intergovernmental relations, Surface
mining, Underground mining.

Dated: January 27, 1995.
Tim L. Dieringer,

Acting Assistant Director, Eastern Support
Center.

For the reasons set out in the
preamble, title 30, chapter VII,
subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 914—INDIANA

1. The authority citation for part 914
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. In section 914.15, paragraph (eee) is
added to read as follows:

§914.15 Approval of regulatory program
amendments.
* * * * *

(eee) Amendment #94—4 to the
Indiana program concerning
miscellaneous revisions to the Indiana
rules as submitted to OSM on
September 26, 1994, is approved
effective February 2, 1995.

[FR Doc. 95-2547 Filed 2—-1-95; 8:45 am]
BILLING CODE 4310-05-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA 95-8-6858b; FRL-5148-6]

Approval and Promulgation of
Implementation Plans; California State
Implementation Plan Revision; Interim
Final Determination That State Has
Corrected Deficiencies

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Interim final rule.

SUMMARY: Elsewhere in today’s Federal
Register, EPA has published a notice
proposing to fully approve revisions to
the California State Implementation
Plan. The revisions concern Rule 8-43
from the Bay Area Air Quality
Management District (BAAQMD), Rule
212 from the Placer County Air
Pollution Control District (PCAPCD),
Rules 67.16 and 67.18 from the San
Diego County Air Pollution Control
District (SDCAPCD), and Rule 4607
from the San Joaquin Valley Unified Air
Pollution Control District (SIVUAPCD).
The notice of proposed rulemaking
published elsewhere in today’s Federal
Register provides the public with an
opportunity to comment on EPA’s
action. If a person submits adverse
comments on EPA’s proposed action
within 30 days of publication of the
proposed action, EPA will consider
these comments and respond before
taking final action on the State’s
submittal. Based on the proposed full
approval, EPA is making an interim
final determination by this action that
the State has corrected the deficiencies
for which sanctions clocks began on
August 11, 1993, and September 29,
1993. This action will defer the
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application of the offset and highway
sanctions. Although this action is
effective upon publication, EPA will
take comment on it, as well as on EPA’s
proposed rulemaking approving these
rules. EPA’s final rulemaking notice will
take into consideration any comments
received.

DATES: The effective date is February 2,
1995.

Comments must be received by March
6, 1995.

ADDRESSES: Comments should be sent
to: Rulemaking Section (A-5-3), Air and
Toxics Division, U.S. Environmental
Protection Agency, Region IX, 75
Hawthorne Street, San Francisco, CA
94105.

The state submittal and EPA’s
analysis for that submittal, which are
the basis for this action, are available for
public review at the above address and
at the following locations:

California Air Resources Board, Stationary
Source Division, Rule Evaluation Section,
2020 “L” Street, Sacramento, CA 92123-
1095.

Bay Area Air Quality Management District,
939 Ellis Street, San Francisco, CA 94109.

Placer County Air Pollution Control
District, 11464 B. Avenue, Auburn, CA
95603.

San Diego County Air Pollution Control
District, 9150 Chesapeake Drive, San Diego,
CA 92123-1096.

San Joaquin Valley Unified Air Pollution
Control District, 1999 Tuolumne Street, Suite
200, Fresno, CA 93721.

FOR FURTHER INFORMATION CONTACT: Erik
H. Beck, Rulemaking Section [A-5-3],
Air and Toxics Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105-3901. Internet
Email: beck.erik@epamail.epa.gov.
Telephone: (415) 744-1190.

SUPPLEMENTARY INFORMATION:

l. Background

The State of California submitted the
following rules on the following dates:
BAAQMD Rule 8-43 (**Surface Coating
of Marine Vessels), September 28,
1994; PCAPCD Rule 212 (*‘Storage of
Organic Liquids’’), December 19, 1994;
SDCAPCD Rule 67.16 (“Graphic Arts
Operations’), October 19, 1994;
SDCAPCD Rule 67.18 (““Marine Coating
Operations™), December 22, 1994; and
SIVUAPCD Rule 4607 (““Graphic Arts”),
July 13, 1994. EPA published a limited
disapproval in the Federal Register on
July 12, 1993 (BAAQMD, SDCAPCD)
and August 30, 1993 (SIVUAPCD,
PCAPCD). These notices’ Federal
Register citations are 58 FR 37421 and
58 FR 45440 respectively. EPA’s limited
disapproval action started an 18-month
clock for the application of one sanction

(followed by a second sanction 6
months later) under section 179 of the
Clean Air Act (Act) and a 24-month
clock for promulgation of a Federal
Implementation Plan (FIP) under
section 110(c) of the Act. The State
subsequently submitted revised rules on
the dates listed at the top of this
paragraph. In the Proposed Rules
section of today’s Federal Register, EPA
is proposing full approval of the State of
California’s submittal of BAAQMD Rule
8-43 (**Surface Coating of Marine
Vessels™), PCAPCD Rule 212 (“‘Storage
of Organic Liquids’’), SDCAPCD Rule
67.16 (“‘Graphic Arts Operations”),
SDCAPCD Rule 67.18 (*“Marine Coating
Operations”), and SIVUAPCD Rule 4607
(““Graphic Arts”).

Based on the proposed approval set
forth in today’s Federal Register, EPA
believes that it is more likely than not
that the State has corrected the original
disapproval deficiency. Therefore, EPA
is taking this interim final rulemaking
action, effective on publication, finding
that the State has corrected the
deficiency. However, EPA is also
providing the public with an
opportunity to comment on this interim
final action. If, based upon any
comments on this action and any
comments on EPA’s proposed full
approval of the State’s submittal, EPA
determines that the State’s submittal is
not fully approvable and this interim
final action was inappropriate, EPA will
either propose or take final action
disapproving the submittal of one or all
of the State rules. As appropriate, EPA
will also issue an interim final
determination or a final determination
that the deficiency has not been
corrected. Until EPA takes such an
action, the application of sanctions will
continue to be deferred.

This action does not stop the
sanctions clock that started for these
areas on August 11, 1993 and September
29, 1993. However, this action will defer
the application of the offsets and
highway sanctions. See 59 FR 39832
(Aug. 4, 1994). If EPA later finalizes full
approval of the State’s submittal, such
action will permanently stop the
sanctions clock and any deferred
sanctions. If EPA must withdraw the
proposed approval action based on
adverse comments and EPA
subsequently determines in a proposed
or final rule that the State, in fact, did
not correct the disapproval deficiency,
the sanctions consequences described in
the sanctions rule will apply. See 59 FR
39832, to be codified at 40 CFR §52.31.

I1. EPA Action

EPA is taking interim final action
finding that the State has corrected the

disapproval deficiencies that started the
sanctions clocks. Based on this action,
application of the offset and highway
sanctions will be deferred until final
action to fully approve the State’s
submittal becomes effective or until
EPA takes action proposing or finally
disapproving in whole or part the State
submittal. If EPA’s proposed action fully
approving the State submittal becomes
finalized and effective at a later time, at
that time any sanctions clocks will be
permanently stopped and any applied,
stayed or deferred sanctions will be
permanently lifted.

Because EPA has preliminarily
determined that the State has an
approvable plan, relief from sanctions
should be provided as quickly as
possible. Therefore, EPA is invoking the
good cause exception under the
Administrative Procedure Act (APA) in
not providing an opportunity for
comment before this action takes effect.1
5 U.S.C. 553(b)(B). EPA believes that
notice-and-comment rulemaking before
the effective date of this action is
impracticable and contrary to the public
interest. EPA has reviewed the State’s
submittal and, through its proposed
action, is indicating that it is more likely
than not that the State has corrected the
deficiency that started the sanctions
clock. Therefore, it is not in the public
interest to initially impose sanctions or
to keep applied sanctions in place when
the State has most likely done all that
it can to correct the deficiency that
triggered the sanctions clock. Moreover,
it would be impracticable to go through
notice-and comment rulemaking on a
finding that the State has corrected the
deficiency prior to the rulemaking
approving the State’s submittal.
Therefore, EPA believes that it is
necessary to use the interim final
rulemaking process to temporarily stay
or defer sanctions while EPA completes
its rulemaking process on the
approvability of the State’s submittal.
Moreover, with respect to the effective
date of this action, EPA is invoking the
good cause exception to the 30-day
notice requirement of the APA because
the purpose of this notice is to relieve
a restriction. See 5 U.S.C. 553(d)(2).

The Office of Management and Budget
(OMB) has exempted this action from
review under Executive Order 12866.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603

1As previously noted, however, by this action
EPA is providing the public with a chance to
comment on EPA’s determination after the effective
date and EPA will consider any comments received
in determining whether to reverse such action.
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and 604. Alternatively, EPA may certify
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

This action temporarily relieves
sources of an additional burden
potentially placed on them by the
sanctions provisions of the Act.
Therefore, | certify that it does not have
an impact on any small entities.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental regulations,
Reporting and recordkeeping, Ozone,
and Volatile organic compounds.

Authority: 42 U.S.C. 7401-7671q.

Dated: January 26, 1995.

Felicia Marcus,

Regional Administrator.

[FR Doc. 95-2500 Filed 2—1-95; 8:45 am]
BILLING CODE 6560-50-U

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65
[Docket No. FEMA-7125]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
base (100-year) flood elevations is
appropriate because of new scientific or
technical data. New flood insurance
premium rates will be calculated from
the modified base (100-year) flood
elevations for new buildings and their
contents.

DATES: These modified base flood
elevations are currently in effect on the
dates listed in the table and revise the
Flood Insurance Rate Map(s) in effect
prior to this determination for each
listed community.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to

request through the community that the
Associate Director, Mitigation
Directorate, reconsider the changes. The
modified elevations may be changed
during the 90-day period.

ADDRESSES: The modified base (100-
year) flood elevations for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
following table.

FOR FURTHER INFORMATION CONTACT:
Michael K. Buckley, P.E., Chief, Hazard
Identification Branch, Mitigation
Directorate, 500 C Street, SW,
Washington, DC 20472, (202) 646—2756.
SUPPLEMENTARY INFORMATION: The
modified base (100-year) flood
elevations are not listed for each
community in this interim rule.
However, the address of the Chief
Executive Officer of the community
where the modified base (100-year)
flood elevation determinations are
available for inspection is provided.

Any request for reconsideration must
be based upon knowledge of changed
conditions, or upon new scientific or
technical data.

The modifications are made pursuant
to Section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified base (100-year) flood
elevations are the basis for the
floodplain management measures that
the community is required to either
adopt or to show evidence of being
already in effect in order to qualify or
to remain qualified for participation in
the National Flood Insurance Program
(NFIP).

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.

The changes in base flood elevations
are in accordance with 44 CFR 65.4.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director, Mitigation
Directorate, certifies that this rule is
exempt from the requirements of the
Regulatory Flexibility Act because
modified base (100-year) flood
elevations are required by the Flood
Disaster Protection Act of 1973, 42
U.S.C. 4105, and are required to
maintain community eligibility in the
NFIP. No regulatory flexibility analysis
has been prepared.

Regulatory Classification

This proposed rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR Part 65 is
amended to read as follows:

PART 65—[AMENDED]

1. The authority citation for Part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

2. The tables published under the
authority of §65.4 are amended as
follows:
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Dates and name of news-

State and county Location paper where notice was Chief executive officer of community Eﬁecg\-’]? d?te of ComNmunlty
published modification o.
California: Or- City of Brea ...... December 1, 1994; Decem- | The Honorable Glenn Parker, Mayor, | November 8, 1994 060214
ange. ber 8, 1994; Brea City of Brea, No. 1 Civic Center Cir-
Progress. cle, Brea, California 92621.
California: River- | City of Corona .. | December 1, 1994; Decem- | The Honorable Bill Miller Mayor, City | November 9, 1994 060250
side. ber 8, 1994; Press Enter- of Corona, 815 West Sixth Street,
prise. Corona, California 91720.
California: River- | City of Norco .... | December 1, 1994; Decem- | The Honorable Bill Vaughn Mayor, | November 9, 1994 060256
side. ber 8, 1994; Press Enter- City of Norco, P.O. Box 428, Norco,
prise. California 91760.
California: Los Unincorporated | December 23, 1994; De- The Honorable Yvonne Burke, Chair- | November 18, 065043
Angeles. Areas. cember 30, 1994; Daily person, Los Angeles County, Board 1994.
Commerce. of Supervisors, 500 West Temple
Street, Room 822, Los Angeles,
California 90012.
Colorado: Doug- | Town of Castle December 14, 1994; De- The Honorable Mark Williams, Mayor, | November 21, 080050
las. Rock. cember 21, 1994; Doug- Town of Castle Rock, 680 North 1994.
las County News Press. Wilcox Street, Castle Rock, Colo-
rado 80104.
Colorado: Weld .. | City of Greeley . | December 21, 1994; De- The Honorable Willie Morton, Mayor, | November 23, 080184
cember 28, 1994; Gree- City of Greeley, City Hall, 1000 10th 1994.
ley Daily Tribune. Street, Greeley, Colorado 80631.
Colorado: Doug- | Town of Lark- December 21, 1994; De- The Honorable Florence Burch, | November 18, 080309
las. spur. cember 28, 1994; Doug- Mayor, Town of Larkspur, P.O. Box 1994.
las County News Press. 310, Larkspur, Colorado 80118.
Colorado: Doug- | Unincorporated December 21, 1994; De- Ms. M. Michael Cooke, Chairperson, | November 18, 080049
las. Areas. cember 28, 1994; Doug- Douglas County, Board of Commis- 1994.
las County News Press. sioners, 101 Third Street, Castle
Rock, Colorado 80104.
Colorado: Weld .. | Unincorporated December 21, 1994; De- The Honorable W. H. Webster, Chair- | November 23, 080266
Areas. cember 28, 1994; Gree- person, Weld County, Board of 1994.
ley Daily Tribune. Commissioners, P.O. Box 758,
Greeley, Colorado 80632.
Kansas: Johnson | City of Overland | December 21, 1994; De- The Honorable Ed Eilert, Mayor, City | December 5, 1994 200174
Park. cember 28, 1994; John- of Overland Park, City Hall, 8500
son County Sun. Santa Fe Drive, Overland Park,
Kansas 66212.
New Mexico: City of Albu- December 23, 1994; De- The Honorable Martin Chavez, Mayor, | November 15, 350002
Bernalillo. querque. cember 30, 1994; Albu- City of Albuquerque, P.O. Box 1293, 1994.
querque Tribune. Albugquerque, New Mexico 87103.
Texas: Tarrant City of Arlington | December 15, 1994; De- The Honorable Richard Greene, | November 30, 485454
County. cember 22, 1994; Fort Mayor, City of Arlington, P.O. Box 1994.
Worth Star Telegram. 231, Arlington, Texas 76004—-0231.
Texas: Dallas ..... City of Grand December 15, 1994; De- The Honorable Charles England, | November 30, 485472
Prairie. cember 22, 1994; Grand Mayor, City of Grand Prairie, 317 1994.
Prairie Daily News. College Street, Grand Prairie, Texas
75053.
Texas: Harris ..... Unincorporated December 9, 1994; Decem- | The Honorable Jon Lindsay, Harris | November 30, 480287

Areas.

ber 16, 1994; The Hous-
ton Post.

County Judge, 1001 Preston, Suite
911, Houston, Texas 77002.

1994.

(Catalog of Federal Domestic Assistance No.

83.100, “Flood Insurance.”)
Dated: January 26, 1995.

Richard T. Moore,

Associate Director for Mitigation.

[FR Doc. 95-2592 Filed 2—-1-95; 8:45 am]

BILLING CODE 6718-03-P

44 CFR Part 65

Changes in Flood Elevation

Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Final rule.

SUMMARY: Modified base (100-year)
flood elevations are finalized for the
communities listed below. These
modified elevations will be used to
calculate flood insurance premium rates
for new buildings and their contents.
EFFECTIVE DATES: The effective dates for
these modified base (100-year) flood
elevations are indicated on the
following table and revise the Flood
Insurance Rate Map(s) in effect for each
listed community prior to this date.
ADDRESSES: The modified base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
Michael K. Buckley, P.E., Chief, Hazard
Identification Branch, Mitigation
Directorate, 500 C Street, SW,
Washington, DC 20472, (202) 646-2756.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
makes the final determinations listed
below of the final determinations of
modified base (100-year) flood
elevations for each community listed.
These modified elevations have been
published in newspapers of local
circulation and ninety (90) days have
elapsed since that publication. The
Associate Director has resolved any
appeals resulting from this notification.
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The modified base (100-year) flood
elevations are not listed for each
community in this notice. However, this
rule includes the address of the Chief
Executive Officer of the community
where the modified base (100-year)
flood elevations determinations are
available for inspection.

The modifications are made pursuant
to Section 206 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR Part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified base (100-year) flood
elevations are the basis for the
floodplain management measures that
the community is required to either
adopt or to show evidence of being
already in effect in order to qualify or
to remain qualified for participation in
the National Flood Insurance Program
(NFIP).

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact

stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.

These modified elevations are used to
meet the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

The changes in base (100-year) flood
elevations are in accordance with 44
CFR 65.4.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director, Mitigation
Directorate, certifies that this rule is
exempt from the requirements of the
Regulatory Flexibility Act because
modified base (100-year) flood
elevations are required by the Flood
Disaster Protection Act of 1973, 42
U.S.C. 4105, and are required to
maintain community eligibility in the
NFIP. No regulatory flexibility analysis
has been prepared.

Regulatory Classification

This proposed rule is not a significant
regulatory action under the criteria of

Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR Part 65 is
amended to read as follows:

PART 65—[AMENDED]

1. The authority citation for Part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

2. The tables published under the
authority of §65.4 are amended as
follows:

State and county Location n egsa;%%gpsvﬁggigé ce | Chief executive officer of commu- Eﬁect(ij\_/lg date of | Community
was published nity modification No.
Arkansas: Benton (FEMA | City of August 5, 1994; August | The Honorable John W. Fryer, | July 15, 1994 ........ 050012
Docket No. 7113). Bentonville. 12, 1994; Benton Mayor, City of Bentonville, 117
County Daily Record. West Central, Bentonville, Ar-
kansas 72712.
Colorado: El Paso FEMA | City of Colo- August 4, 1994; August | The Honorable Robert Isaac | July 1, 1994 .......... 080060
Docket No. 7113). rado Springs. 11, 1994; Gazette Mayor, City of Colorado Springs,
Telegraph. P.O.Box 1575, Colorado
Springs, Colorado 80901-1575.
Colorado: El Paso (FEMA | City of Colo- August 11, 1994;August | The Honorable Robert Isaac, | July 22 1994 ......... 080060
Docket No. 7113). rado Springs. 18, 1994; Gazette Mayor, City of Colorado Springs,
Telegraph. P.O. Box 1575, Colorado
Springs, Colorado 80901-1575.
Colorado: El Paso FEMA | City of Colo- September 8, 1994, The Honorable Robert Isaac, | August 24, 1994 .... 080060
Docket No. 7117). rado Springs. September 15, 1994, Mayor, City of Colroado Springs,
Gazette Telegraph. P.O. Box 1575, Colorado
Springs, Colorado 80901.
Colorado: Douglas Unincor- September 14, 1994; Ms. M. Michael Cooke Chair- | August 29, 1994 .... 080049
(FEMA Docket No. porated September 21, 1994 person, Douglas County Board
7117). Areas. Daily News-press. of Commissioners, 101 Third
Street Castle Rock, Colorado
80104.
Colorado: El Paso (FEMA | Unincor- August 4, 1994; August | The Honorable Jeri Howells, | July 1, 1994 .......... 080059
Docket No. 7113). porated 11, 1994; Gazette Chairperson, ElI Paso County,
Areas. Telegraph. Board of Commissioners, 27
East Vermijo, Colorado Springs,
Colorado.
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Dates and name of

State and county Location newspaper where notice Chief executive officer of commu- Eﬁect(ij\_/fe date of | Community
was published nity modification No.
Colorado: El Paso (FEMA | Unincor- September 8, 1994; The Honorable Jeri Howells Chair- | August 24, 1994 .... 080059
Docket No. 7117). porated September 15, 1994; person, El Paso County, Board
Areas. Gazette Telegraph. of Commissioners, 27 East
Vermijo, Colorado Springs, Col-
orado 80903.
Colorado: Douglas Town of September 14, 1994; The Honorable Greg Lopez, | August 29, 1994 .... 080310
(FEMA Docket No. Parker. September 21, 1994; Mayor, Town of Parker, 20120
7117). Daily News-Press. East Main Street, Parker, Colo-
rado 80134.
Hawaii: Maui (FEMA Unicorporated | September 13, 1994; The Honorable Linda Crocket | August 22, 1994 .... 150003
Docket No. 7117). Areas. September 20, 1994; Lingle, Mayor, County of Maui,
Maui News. 200 South High Street, Wailuku,
Maui, Hawaii 96793.
Idaho: Ada (FEMA Dock- | Unicorporated | August 23, 1994; August | The Honorable Vern Bisterfeldt, | August 9, 1994 ...... 160001
et No. 7113). Areas. 30, 1994, The Idaho Chairman, Ada County Board of
Statesman. Commissioners, 650 Main
Street, Boise, Idaho 83702.
Idaho: Ada (FEMA Dock- | City of Boise .. | August 23, 1994; August | The Honorable Brent Coles, | August 9, 1994 ...... 160002
et No. 7113). 30, 1994, The States- Mayor, City of Boise, P.O. Box
man. 500 Boise, Idaho 83701-0500.
Idaho: Ada (FEMA Dock- | City of Merid- | August 11, 1994; August | The Honorable Grant P. Kingsford, | July 20, 1994 ........ 160180
et No. 7113). ian. 18, 1994; Valley News. Mayor, City of Meridian, 33 East
Idaho Avenue, Meridian, Idaho
83642.
Kansas: Sedgwick (FEMA | Unincor- August 2, 1994, August | Ms. Betsy Gwin, Chairperson, | July 1, 1994 .......... 200321
Docket No. 7113). porated 9, 1994, Wichita Eagle. Sedgwick County, Board of
Area. Commissioners’ 320525 North
Main street Suite 320, Wichita,
Kansas 67203.
Nevada: Washoe (FEMA | City of Reno ... | September 6, 1994; The Honorable Peter Sferrazza, | August 16, 1994 .... 320020
Docket No. 7117). September 13, 1994; Mayor, City of Reno, P.O. Box
Reno Gazette Journal. 1900, Reno, Nevada 89505.
Nevada: Washoe (FEMA | Unicorporated | September 6, 1994; The Honorable Diane Cornwall, | August 16, 1994 .... 320019
Docket No. 7117). Areas. September 13, 1994 Chairman, Washoe County,
Reno Gazette Journal. Board of Commissioners, P.O.
Box 11130, Reno, Nevada
89520.
Oklahoma: Muskogee City of September 9, 1994; The Honorable Kathy Hewitt, | August 15, 1994 .... 400125
(FEMA Docket No. Muskogee. September 16, 1994; Mayor, City of Muskogee, P.O.
7117). Muskogee Daily Phoe- Box 1927, Muskogee, Oklahoma
nix. 74402.
Oklahoma: Muskogee Unincor- September 9, 1994, The Honorable Gene Bullard, | August 15, 1994 .... 400491
(FEMA Docket No. porated September 16, 1994, Chairman, Muskogee County
7117). Areas. Muskogee Daily Phoe- Board of Commissioners, P.O.
nix. Box 2307, Muskogee, Oklahoma
74401.
Texas: Tarrant: (FEMA City of September 8, 1994, The Honorable Cheryl Feigel, | August 18, 1994 .... 480590
Docket No. 7117). Colleyville. September 15, 1994, Mayor, City of Colleyville, P.O.
Colleyville News and Box 185, Colleyville, Texas
Times. 76034.
Texas: El Paso (FEMA City of El Paso | August 5, 1994; August | The Honorable Larry Francis, | June 23, 1994 ....... 482014
Docket No. 7113). 12, 1994; Gazette Mayor, City of El Paso, Two
Telegraph. Civic Center Plaza, El Paso,
Texas 79901-1196.
Texas: Dallas (FEMA City of Farm- August 4, 1994; August | The Honorable Dave Blair, Mayor, | July 1, 1994 .......... 480174
Docket No. 7113). ers Branch. 11, 1994; Metrocrest City of Farmers Branch 13000
News. William Dodson Parkway Farm-
ers Branch, Texas 75234.
Texas: Harris (FEMA Unincor- August 24, 1994; August | The Honorable Jon Lindsay, Harris | August 5, 1994 ...... 480287
Docket No. 7113). porated 31, 1994; Houston County Judge, Ninth Floor
Areas. Chronicle. Courtroom, 1001 Preston Suite
911, Houston, Texas 77002.
Texas: Harris (FEMA Unicorporated | September 1, 1994; The Honorable Jon Lindsay, Harris | August 15, 1994 .... 480287
Docket No. 7117). Areas. September 8, 1994; County Judge, Ninth Floor
Houston Chronicle. Courtroom, 1001 Preston, Suite
911, Houston, Texas 77002.
Texas: Montgomery Unincor- August 12, 1994; August | The Honorable Alan Sadler, Mont- | August 5, 1994 ...... 480483
(FEMA Docket No. porated 19, 1994; Houston gomery County Judge, 301
7113). Areas. Chronicle. North  Thompson, Suite 210,

Conroe, Texas 77301.
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State and county Location n eggé%%gpsvﬁ;gigé ce | Chief executive officer of commu- Eﬁect(ij\_/e date of | Community
was published nity modification No.
Texas: Collin (FEMA City of Plano .. | September 7, 1994; The Honorable James N. Muns, | August 5, 1994 ...... 480856
Docket No. 7117). September 14, 1994; Mayor, City of Plano, P.O. Box
Dallas Morning News. 860358, Plano, Texas 75086.
Texas: Bell (FEMA Dock- | City of Temple | August 5 1994; August The Honorable J.W. Perry, Mayor, | June 15, 1994 ....... 480034
et No. 7113). 12, 1994; Temple City of Temple, P.O. Box 1200,
Daily Telegram. Temple, Texas 76503-1200.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Dated: January 26, 1995.
Richard T. Moore,
Associate Director for Mitigation.
[FR Doc. 95-2593 Filed 2—-1-95; 8:45 am]
BILLING CODE 6718-03-P

44 CFR Part 67

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION: Final rule.

SUMMARY: Base (100-year) flood
elevations and modified base (100-year)
flood elevations are made final for the
communities listed below. The base
(100-year) flood elevations and modified
base flood elevations are the basis for
the floodplain management measures
that each community is required either
to adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

EFFECTIVE DATES: The date of issuance of
the Flood Insurance Rate Map (FIRM)
showing base flood elevations and
modified base flood elevations for each
community. This date may be obtained
by contacting the office where the FIRM
is available for inspection as indicated
on the table below.

ADDRESSES: The final base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the table below.

FOR FURTHER INFORMATION CONTACT:
Michael K. Buckley, P.E., Chief, Hazard
Identification Branch, Mitigation
Directorate, 500 C Street, SW,
Washington, DC 20472, (202) 646-2756.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
makes final determinations listed below
of base flood elevations and modified
base flood elevations for each
community listed. The proposed base
flood elevations and proposed modified
base flood elevations were published in

newspapers of local circulation and an
opportunity for the community or
individuals to appeal the proposed
determinations to or through the
community was provided for a period of
ninety (90) days. The proposed base
flood elevations and proposed modified
base flood elevations were also
published in the Federal Register.

This final rule is issued in accordance
with Section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR Part 67.

FEMA has developed criteria for
floodplain management in floodprone
areas in accordance with 44 CFR Part
60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community.

The base flood elevations and
modified base flood elevations are made
final in the communities listed below.
Elevations at selected locations in each
community are shown.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director, Mitigation
Directorate, certifies that this rule is
exempt from the requirements of the
Regulatory Flexibility Act because final
or modified base flood elevations are
required by the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and are required to establish and
maintain community eligibility in the
NFIP. No regulatory flexibility analysis
has been prepared.

Regulatory Classification

This proposed rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under

Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 67
Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.
Accordingly, 44 CFR Part 67 is
amended to read as follows:

PART 67—[AMENDED]

1. The authority citation for Part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

2. The tables published under the
authority of §67.11 are amended as
follows:

#Depth in
feet above
Source of flooding and location *ggyant%n
in feet
(NGVD)
CALIFORNIA
San Bernardino County (Unin-
corporated Areas) (FEMA
Docket No. 7108)
Mojave River:
Just upstream of the Marine
Corps Supply Center Limit ... *2,031
Just downstream of Atchison,
Topeka, and Santa Fe Rail-
10ad .oveee e *2,107
At the Union Pacific Railroad
CrosSiNg ....ccooceevveeneeniieeninens *2,158
Just upstream of Lenwood
Road .....cooveiiiiiee *2,180
Lenwood Creek:
At the Atchison, Topeka, and
Santa Fe Railroad ................ *2,234
At Main Street ........cccocvveerenen. *2,244
Approximately 5,800 feet up-
stream of Main Street .......... *2,290
Horse Canyon Creek:
Just downstream of Antelope
Highway ......cccccooeiiiiiiniinene #1
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#Depth in #Depth in #Depth in
feet above feet above feet above
Source of flooding and location *Iglrg\yant(ijdn Source of flooding and location *glrg\l/J:tiddn Source of flooding and location *Iglrg\yant(ijdn
in feet in feet in feet
(NGVD) (NGVD) (NGVD)
Approximately 1,400 feet north Approximately 500 feet up- Just downstream of
of the intersection of Phelan stream of the confluence Willowbrook Drive ................ *1,121
Road and Sheep Creek with North Fork Maquoketa Approximately 350 feet up-
Road ... #1 RIVEr oo, *936 stream of 15th Street, SW ... *1,135
Sheep Creek: Approximately 1.2 miles above Approximately 280 feet down-
Just downstream of Antelope the confluence with North stream of 26th Street, SW ... *1,146
HIghWay ...oovvveeevceeieeeen, #3 Fork Maquoketa River, at an At the south corporate limits ... *1,148
Approximately 2,000 feet east unna_med road s *966 Maps are available for inspec-
of the intersection of Smoke Approximately 1.8 miles up- tion at the Planning Depart-
Tree Road and Silver Rock stream of the confluence ment, City of Mason City, City
20T [N #2 with North Fork Maquoketa Hall, 10 First Street, NW, Sec-
Just upstream of the California RIVET oo, 979 ond Floor, Mason City, lowa.
Agueduct at a point approxi- Maps are available for inspec-
mately 6,000 feet east of tion at Dubuque County Court- LOUISIANA
Oasis Road .......ccccoevvvvveneene #1 house, 720 Central Avenue,
Maps are available for inspec- Dubuque, lowa. Farmerville (Town), Union
tion at 385 North Arrowhead Parish (FEMA Docket No.
Avenue,  San  Bernardino Dyersville (City), Delaware 7108)
County, California. ?IEISM A DDlétéllig:J il o. ;:101[2?“63 Baé/'ou D'Arbonne Lake Tributary
COLORADO North Fork Maquoketa River: At the downstream limit of de-
Approximately 1,400  feet tailed study .........ccecveveenennen. *87
Boulder (City), Boulder County downstream of U.S. High- Approximately 2,700  feet
(FEMA Docket No. 7108) WaY 20 i *935 downstream of Sterlington
Twomile Canyon Creek: At the confluence of Bear Highway .....ccccoveveveveviececeene. *Q7
220 feet upstream of Edge- Creek ..o, *937 Approximately 1,200  feet
WOO0d DIVe ..o, *5321  Just upstream of First Avenue downstream of Finley Road . *122
80 feet downstream of Kalmia BaSt oo *939 Just downstream of Water
AVENUE oo *5 510 At the confluence of Hewitt . Chapel Road .........ccccccu........ *142
At intersection of 13th Street A R 945 Bayou D'Arbonne Lake Tributary
and Hawthorn Avenue ......... *5,427 Approximately 2,900 feet up- 2
520 feet upstream of Lakebriar stream of the confluence of . Approximately 700 feet down-
DIiVE ooiiiiiiciiecie e *5,635 Hewitt CreekK ................. o 947 stream of Barron Road *88
Wonderland Creek: Noﬁfbug?yr-k Magquoketa  River Approximately 800 feet up- .
200 feet downstream of 26th At the confluence with North stream of Barron Road 100
SHEEL oo *5,370 ; Maps are available for inspec-
' Fork Maquoketa River ......... *936 ti tT Hall. T f
150 feet upstream of 26th Approximately 300 feet down- lon at ‘own rial ‘own o
I *5 380 stream of State Highway Farmerville, 4Q7 Sout‘h‘ Main
680 feet upstream of 26th 136 = %940 Street, Farmerville, Louisiana.
Street ..o *5,389 Approximately 1,000 feet up-
Maps are available for inspec- stream of U.S. Highway 20 .. *950 Leesville (City), Vernon Parish
tion at the Utilities Administra- Approximately 4,900 feet up- (FEMA Docket No. 7114)
tive Office, 1739 Broadway, stream of U.S. Highway 20 .. *973  Bayou Castor:
Suite 306, Boulder, Colorado. Mason City (City), Cerro Approximately 900 feet south
Gordo County (FEMA Dock- and 1,000 feet east of the
IOWA et No. 7118) intersection of Smart and.
Willow Creek: El Pam Streets, at the South-
Dubugue County (Unincor- Approximately 1,200  feet ern Corporate Limits ............ *225
porated  Areas) (FEMA downstream of Chicago Mil- Approximately 250 feet down-
Docket No. 7114) waukee St. Paul & Pacific stream of Highway 46B ....... *230
) RAIF0AG .o *1,085 At the confluence of Stream
North Fork Maquoketa River: Approximately 200 feet up- NO. L oo *231
Approximately 1.8 miles down- stream of East State Street . *1,094  Approximately 800 feet up-
stream of U.S. Highway 151 *810 Just upstream of Second stream of the confluence of
Approximately 1 mile upstream Street, SW eoveeveeeeeeevererernn. *1,110 Stream No. 1, at the Eastern
of TribUtaryJ ------------------------ *833 Approximate|y 350 feet up- Corporate Limits .....cooeeveees *232
Approximately 1.5 miles down- stream of North Pierce Ave- Stream No. 1:
stream of Tributary A ........... *926 NUE oo, *1,116 At the confluence with Bayou
At the confluence of Tributary Just upstream of Eisenhower Castor ......ooooevveeiiiiiie *231
B e *948 AVENUE ..o *1,137 Just upstream of Bellview Bou-
Approximately 2.5 miles up- At the west corporate limits, levard ..., *236
stream of State Highway approximately 1,220 feet up- Approximately 1,300 feet up-
136 i *1,011 stream of U.S. Highway 18 .. *1,158 stream of Bellview Boule-
North Fork Maquoketa River Cheslea Creek: Vard .o *238
Tributary: At the confluence with Willow Stream No. 2:
Creek ..o *1,116 At the confluence with Stream
NO. 1 i, *231
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#Depth in #Depth in #Depth in
feet above feet above feet above
Source of flooding and location *Iglrg\yant(ijdn Source of flooding and location *glrg\l/J:tiddn Source of flooding and location *Iglrg\yant(ijdn
in feet in feet in feet
(NGVD) (NGVD) (NGVD)
Just upstream of North First Approximately 1,400 feet up- Approximately 400 feet up-
SIreet .o *238 stream of Fifth Street ........... *200 stream of St. Vincent Con-
Approximately 1,200 feet up- Sycamore Lateral: VENE i *187
stream of North First Street . *245 At confluence with Cross Sand Beach Bayou:
Stream No. 3: Bayou Lateral ..........cccoevueene *182 At confluence with Bayou
Approximately 1,300 feet up- Just upstream of Weinstock Pierre ... *153
stream of Highway 1212 ...... *224 SHEEL vevviicieeeeee e *186 At confluence with Old River ... *160
Approximately 3,500 feet up- Country Club Lateral: Just upstream of East 70th
stream of Highway 1212, at At confluence with Cross Lake *177 Street ..o *162
the confluence of an At Jewella Street ......coceeeenn.... *189 South Broadmoor Lateral:
unnamed tributary ............... *231 At San Jacinto Street ............. x198 At confluence with Sand
Approximately 4,700 feet up- Approximately 750 feet up- Beach Bayou ........cccocoooeeo. *159
stream of Highway 1212, stream of Catherine Street .. *212 At State Highway 1 ........cocc..... *159
just upstream of an Ford Park Lateral: At P_omeroy Street ....ccvevveeiies *159
unnamed city street ............. *237 At confluence with Cross Lake x177 Old River: )
Approximately 7,800 feet up- Approximately 300 feet down- At  confluence with  Sand
stream of Highway 1212, stream of Sandra Drive ........ *186 Beach Bayou ........................ *160
and approximate|y 50 feet Approximately 400 feet up- At Bert_Kouns Industrial LOOp . *162
downstream of West Texas stream of intersection of Approximately 3,500 feet up-
SHEEL ovvvveeeciiee e *253 Gorton and Yarbough Roads *196 __stream of 70.th Street ........... *164
Maps are available for inspec- Galaxy Lateral: Pierremont Ditch: .
tion at City Hall, City of At confluence with Cross Lake *x177 ~ At_ confluence with Bayou .
Leesville, 101 West Lee Just upstream of Jefferson- P'?Ige """ AU *165
Street, Leesville, Louisiana. Paige RoAd ........c.cocovvrvenennns x197 ~ ALGIDErtDIive .........ooccvvvvneve. 165
B B - Just upstream of Creswell
099y Bayou e *170
Shreveport (City), Cadd and Apsli:g:?a:)ilysgiggmfegtacl:ﬁé Ockley Ditch:
Bossier Parishes (FEMA Railroad “168 At confluence with Gilbert Lat-
Docket No. 7095) ATORAG oo €ral ovviiiiiiiee e *168
Approximately 9,000 feet up- At Southern Avenue 179
Cross Bayou: stream of Southern Pacific At Woodrow Street ... 192
At confluence with Red River .. *167 Railroad ........cccovveiiiiiiiieenn *170 Just upstream of SouthernPa
At Old Blanchard Road ........... *167 Approximately 13,500 feet up- cifichaiIroad 209
Twelve Mile Bayou: stream of Southern Pacific Gi L O e
. : ilbert Ditch:
At confluence with Cross Railroad .......ccccccovvevviieenieennn *172 At confluence with Ockley
Bayou ........... *167 Green Terrace Lateral: Ditch 168
At Grimmet Drive .........cccocu.e.. *167 At confluence with Boggy ApprOX|mater1200feetup
Cross Bayou Lateral: Bayou .......cccoceiiiiiiiiiiie *168 stream of Ratciiffe Street “171
At confluence with Cross Just upstream of Green Ter- Betty Virginia Ditch:
BayoU ..o *167 race Road ........ e, *188 At confluence with Ockley
At Abbie Street .........c.cceeeneee *176 At Cedar Creek Drive .............. *224 Ditch oo *172
At confluence with Sycamore Gilmer Bayou: _ Just upstream of Baltimore Av-
Lateral .....ccccooeeevvvvieeeeeeiiies *182 At confluence with Boggy ENUE oo *180
Approximately 80 feet up- Bayou ..o *169 Approximately 500 feet up-
stream of Weinstock Street . *196 At Texas and Pacific Railroad . *186 stream of confluence with
McCain Creek: At Bumcomb Road .................. *212 AVETY DIth eovereeeeervereere. *199
At confluence with Twelve Mile Industrial Park Lateral: Avery Ditch:
Bayou ......cccocoiiiiiiiii, *167 At confluence with Gilmer At confluence with Betty Vir-
Approximately 1,300 feet up- Bayou ........cccceeiiiiiiiiee *171 ginia Lateral ......oocoovovrvorien, *197
stream of confluence with At confluence with Lincoln Me- Approximately 1,000 feet up-
Twelve Mile Bayou ............... *167 morial Lateral ....................... *186 stream of confluence with
Approximately 5,000 feet Just upstream of Bert Kouns Betty Virginia Lateral ........... *209
downstream of Pine Hill Industrial LOOp .......cccoeueuiene. *213 [ incoln Memorial Lateral:
|2 {0 1o *173 Savannah Lateral: At confluence with Industrial
At Pine Hill Road ...........c.e... *178 At confluence with Summer Park Lateral ...ooeeooeoiii *186
COOper Road Ditch: Grove Ditch .......coovvvvvvvveeienns *183 Just upstream of F|0urnoy
At confluence with McCain At Savannah Drive Ditch ......... *192 Lucas ROA oo *214
Creek ..oooeeeviieeice e *167 Approximately 150 feet up- At West 70th Street *232
At confluence with Green Oaks stream of Mansfield Road .... *214  Shirley Francis Lateral:
Lateral .....ccoooeveeeieeiieeiieiieennn, *174  Bayou Pierre: At confluence with Industrial
At confluence with Audrey Approximately 15,000 feet Park Lateral .....coooevveevveeennnn, *208
Lane Lateral .......ccccccveevueennne *187 downstream of  Flournoy Just upstream of Woolworth
Green Oaks Lateral: Lucas Road ........ccccceeeeeeenne *152 ROA e *212
At confluence with Cooper At Flournoy Lucas Road ... *157  Southwood High Lateral:
Road Ditch ... *174 At Gregg Street .... *167 At confluence with Gilmer
At Pearl Street .......cc.ocoeeeenen. *189 At Dalzell Street ...........ccooveeee *173 Bayou .......cccoeiiiiiiiiiiinis *178
Audrey Lane Lateral: St. Vincent Academy Ditch: Approximately 3,200 feet up-
Just upstream of confluence At confluence with Ockley stream of confluence with
with Cooper Road Ditch ....... *187 [ (o o S *179 Gilmer Bayou .........cccceveenneen. *187
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#Depth in #Depth in #Depth in
feet above feet above feet above
Source of flooding and location *Iglrg\yant(ijdn Source of flooding and location *glrg\l/J:tiddn Source of flooding and location *Iglrg\yant%n
in feet in feet in feet
(NGVD) (NGVD) (NGVD)
Approximately 6,800 feet up- Just upstream of Missouri Pa- Just downstream of Interstate
stream of confluence with cific Railroad ........ccccevvenee. *197 Highway 35 .....cccoooiiiiiiiiens *1,107
Gilmer Bayou .........cccccveneeen. *196 Approximately 2,300 feet up- Approximately 8,000 feet
Rose Park Lateral: stream of Missouri Pacific northeast of Ninth Avenue
At confluence with Country Railroad ........ccccovvninineins *203 intersection with unnamed
Club Lateral ........cccceveeneneen. *180 Hollywood Ditch: _ _ r0Ad ..oiiieiie e *2
Just upstream of Sumner At _conﬂuence with  Airport (Shallow
SHEEL v *191 DIC oo *194 Flooding
Just upstream of Clairborne At Mayfleld Street .....oovvvvevveenns *209 Depth)
SHEEL v *206 ~ Approximately 2,400 feet up- Canadian River Overflow:
Bickham Bayou: stream of Hollywood Avenue *217  Just upstream of Atchison, To-
At confluence with Cross Lake *177 Murry Lateral: ) peka, and Santa Fe Relief
Just upstream of Jefferson- At gonfluence with Hollywood . BIAGE cvveeeeeerererererereesereenens *1,057
Paige Road ........c.ccceveveunnne *188 DICA oo 212 Just upstream of Atchison, To-
Just upstream of Pines Road .. *211 Just upstream of Baxter Street 221 peka, and Santa Fe Rail-
Brush Bayou: Just upstream of Interstate . road, on the south side of
Approximately 2,800  feet c ",}l'thV;’ay I?O """""""""""""" 240 bridge ooveveeveeeeeee e *1,062
downstream of  Flournoy argili Lateral. ) . Walnut Creek:
Lucas Road ........ccooevineniine. *163 At c?‘nﬂuence with  Airport Just downstream of Atchison
; Ditch .o *194 i~
At confluence with Lynbrook e -
Lateral y *178 Just upstream of Wisteria ;I'Oo;deka, and Santa Fe Ralil 1 028
""""""""""""""""""""" * SrEet v *213 '
e e o s | %0 st vpsvoany ot Lo Lane | vzze A e dowrsuean comorate |
i Raont w215 Courtesy Lane Lateral: imits of the City of Purce = ,035
Ranchmoor Lateral- At confluence with Brush At_tthefutﬁsng_"’t‘m fccl’a"poraltle lim- 1 049
o BaYOU ..cooveveeeeieiiieieieie e *186 Its or the City or Furcell ....... '
At confluence with  Brush At Courtesy Lane .. ¥02 At the upstream Limit of De-
Bayou *167 riesy ; i
At LinWOO.L:l“A;/.éI.’\.l.jé ------------------- pe Approximately 700 feet up- tailed Study located approxi-
D08 FVENLE oo stream of Hollywood Street . *210 mately 6,100 feet upstream
Apptroxmatfe:g/ 5t00 If'\’eetd up- vgy Werner Park Lateral of Interstate Highway 35 ...... *1,051
Brooi;ve;:)nc} gitcf?n age road ..... At confluence with  Brush Maps are available for inspec-
At confluencé with  Brush Bayou .....ccocceiiiiiiiiieceeee *198 tion at McClain County Clerk’s
Bayou 172 At Hollywood Avenue . *207 Office, Court House, Second
""""""""""" At Westover Street .................. *212 i -
Just upstream of Acacia Street *183 Summeersci‘)rof/eSDi?:h' 22ﬁ (\;Y(?:E'Onrggon Streets, Pur
Just upstream of Hawthorne At Williamson Way .............. *170 ’ '
Street AR *193  just downstream of Southern ] )
Lynbrook Lateral: _ Pacific Railroad .................... 183 Newcastle (City), McClain
At confluence with Brush . Just upstream of Industrial County (FEMA Docket No.
| Btayout ----------- PR e 178 LOOD wvveveeeeveeeeeeeereeessenseeens w10  7114) S
ust upstream of Lynwood Av- . Lambert Park Lateral Canadian River:
BNUE v 184 At confluence with Summer Just upstream of Interstate
Just downstream of St. Vincent . Grove DItCh e *172 Highway 35 ..oovvvevereerereann, *1,107
AVENUE .........cocc.... e 189 Just upstream of Baird Road .. *189  Approximately 300 feet up-
81st Street Drainage Ditch: Approximately 350 feet up- stream of confluence with
At  confluence with  Brush . stream of Urban Dale Road . *200 Tributary B of Canadian
3 Btayout """"""" Pyl 182 \aps are available for inspec- RIVET oo *1,126
UZ unps ream of St Vincen w00  tion at the City of Shreveport, Approximately 200 feet down-
PRy Project Engineer's Office, 1234 stream of East Kelly Road
pproximately - < eet up- Texas Avenue, Shreveport, Extended ..., *1,137
strehamsof the |nt((jersgctlorr]1 of Louisiana. At confluence of Tributary D of
Z\S/tenuetreEt and  Southern 4208 Canadian River .................. *1,169
75th Street Drainage Ditch: OKLAHOMA Atctgjnt';/l (I:?’(;I:rl]r:ja(r:younty-Grady *1.180
At confluence with Brush| ~  —  ——  — — —————— T mEEEAS '
BAYOU vvveervereeeeerereseeeernnens *182 McClain  County (Unincor- Maps are available for inspec-
At Wallace AVENUE v *190 porated Areas) (FEMA tion at the_ Department  of
Approximately 700 feet up- Docket No. 7114) Planning, City of Newcastle,
stream of 68th Street ........... *207  Canadian River: City Hall, 5 North Main Street,
Airport Ditch: At the downstream Limit of De- Newcastle, Oklahoma.
At confluence with Brush tailed Study located approxi-
Bayou .......ccccoiiiiiiiiiiiiiins *183 mately 7,000 feet down- Pawnee (City), Pawnee County
Just upstream of West 70th stream of the confluence of (FEMA Docket No. 7114)
Street ..o, *206 Walnut Creek .........cccocueee. *1,020  Bjack Bear Creek:
Just upstream of Meriwether Just upstream of U.S. Highway Harrison Street ..o, *832
ROA ..o *228 TT e *1,035 ; .
) : ; At St. Louis & San Francisco
Jenkins Acres Lateral: Approximately 1,800  feet Railroad 832
At confluence with Airport downstream of Atchison, To- At K St """ t """""""""""" +g35
DitCh oo *190 peka, and Santa Fe Railroad *1,059 ansas SlEel ...
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#Depth in #Depth in #Depth in
feet above feet above feet above
Source of flooding and location *Iglrg\yant(ijdn Source of flooding and location *glrg\l/J:tiddn Source of flooding and location *Iglrg\yant(ijdn
in feet in feet in feet
(NGVD) (NGVD) (NGVD)
Maps are available for inspec- Approximately 25,000 feet up-
tion at City H_aII,_ City of Cibolo (City), Bexar and Gua- stream of t_he _confluence
Pawnee, 510 lllinois Street, dalupe Counties (FEMA with the Cowlitz River .......... *116
Pawnee, Oklahoma. Docket No. 7114) Just upstream of Tower Road . *137
Cibolo Creek: Approximately 34,800 feet up-
. . R stream of the confluence
Purcell (City), McClain County Approximately 8,000  feet ] ] .
(FEMA Docket No. 7108) downstream of Schaefer with the nghtz Rlver. """"" *146
Canadian River: [S3CT:1s [T *664 Maps are available for inspec-
Approximately 1,500  feet Just downstream of Schaefer tion at Cowlitz County, Depart-
downstream of U.S. High- [RToT:Te N *672 ment of Building and Planning,
WAY 77 oo *1,033 At confluence with Dietz Creek *686 20|7 Fourtﬂ_ Avenue  North,
Approximately 12,600 feet up- Maps are available for inspec- Kelso, Washington.
stream of U.S. Highway 77 .. *1,044 tion at City Hall, City of Cibolo, . .
Just downstream of Atchison, 109 South Main, Cibolo, (Catalog“of Federal Domes,t’lc Assistance No.
Topeka, and Santa Fe Rail- Texas. 83.100, “Flood Insurance.”)
r0ad ... *1,061 Dated: January 26, 1995.
Cé;gg)({lan Fver (Shallow Flooc: Mineral Wells (City), Palo ilszgiir:t: b?f:;gi’for Mitigation
N Pinto County (FEMA Docket :
Approximately 200 feet Rorth No. 7114) [FR Doc. 95-2590 Filed 2-1-95; 8:45 am]
ison, Topeka, and Santa Fe Pollard Creek: BILLING CODE 6718-03-P
Railroad and Ninth Avenue Approximately 3,000  feet
extended oo # downstream of Southwest
Canadian River Overflow: 22nd SUEEL covvvvvrsrsessesssssssss "85 DEPARTMENT OF TRANSPORTATION
Just upstream of Atchison, To- Southwest 1st Street ............... 869
peka, and Santa Fe Railroad Just upstream of Pollard Creek National Highway Traffic Safety
Relief Bridge ......cccccovevvveene *1,057 Dam No. 1—A ----------------------- *916  Administration
Walnut Creek: Pollard Creek Tributary No.1:
Approximately 3,400  feet Confluence with Pollard Creek *842 49 CFR Part 571
downstream of U.S. High- At corporate limits .................... *863 ) .
WAY 77 oo *1,034  Pollard Creek Tributary No. 2: [Docket No. 85-06; Notice 8]
Just downstream of U.S. High- At Park Road .........cccoeeevveneenns *872 RIN 2127-AA13
WaY 77 i, *1,038 At Northwest 2nd Street .......... *879
Approximately 400 feet up- Just upstream of Pollard Creek Federal Motor Vehicle Safety
gtSream of Interstate Highway 1048 Dam NO. 2 oo *910 Standards; Hydraulic Brake Systems;
T ' Maps are available for inspec- Passenger Car Brake Systems
Approximately 300 feet down- tion at City Hall, City of Min- . . -
stream of Sunset Drive ex- eral Wells. 211 SW First Ave- AGENCY: National Highway Traffic
tende'd """"""""""""""""""""" *1’049 nue, Mineral We”S, Texas. Safety Administration (NHTSA),
Approximately 4,850 feet up- Department of Transportation.
stream of Interstate Highway e
35 oo *1,050 UTAH ACTION: Final rule.
Maps are available for inspec- - SUMMARY: This rule establishes a new
; ; ; Joseph (Town), Sevier County ’ N
tion at City Hall, City of Pur-
cell. 230 Q\/Nest Ma% Street (FEMA Docket No. 7114) Federal motor vehicle safety standard,
purcell. Oklahoma ' Indian Creek: FMVSS No. 135, Passenger Car Brake
' ) At the intersection of 3rd Systems, and replaces Standard FMVSS
TEXAS Street and A Street .............. #1 No. 105, Hydraulic Brake Systems, as it
At the intersection of 3rd applies to passenger cars. NHTSA'’s
. Street and C Street .............. #2 decision to establish the new standard
Cherokee County (Unincor- : . ;
porated  Areas)  (FEMA At the intersection of 5th Street results from the agency’s efforts to
Docket No. 7114) and D Street ..., #3 harmonize its standards with
Keys Creek: _ _ international standards. The agency has
At Pine Crest Lake ........co....... *342 Maps are available for inspec- determined that this new standard will
At County Road 1401 .............. 346  tion at Town Hall, Town of Jo- achieve the goal of international
Approximately 2,750  feet ieph, hQ%tNrf”th State Street, harmonization while remaining
dOWﬂSéream of U.S. High- , oseph, Ltan. consistent with the statutory mandate to
WEY 79 covvrmmisnserrissssissnisne, *357 ensure motor vehicle safety.
i - WASHINGTON .
Apg:gg'mitfeg sga(i)gh\f;:; 73‘) 371 DATES: Effective Date: The amendments
At MyFte DFVE w.cooorrereorrveenn, *378 Cowlitz County  (Unincor- made by this rule are effective March 6,
Approximately 1,400 feet up- porated  Areas) (FEMA 1995. As of this date, manufacturers
stream of Myrtle Drive ......... *382 Docket No. 7108) have the option of complying with

Maps are available for inspec-
tion at County Extension Of-
fice, 201 Sixth Street, Room
104, Rusk, Texas.

Toutle River:
Approximately 16,600 feet up-
stream of the confluence
with the Cowlitz River

either FMVSS No. 105 or with FMVSS
No. 135. Compliance with FMVSS No.
135 becomes mandatory on September

*88 1, 2000.
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Petitions for Reconsideration: Any
petition for reconsideration of this rule
must be received by NHTSA no later
than March 6, 1995.

ADDRESSES: Petitions for reconsideration
should be submitted to: Administrator,
National Highway Traffic Safety
Administration, 400 Seventh Street SW.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Ms.
Terri Droneburg, Office of Vehicle
Safety Standards, National Highway
Traffic Safety Administration, 400
Seventh Street SW., Washington, DC
20590 (202) 366—6617.

SUPPLEMENTARY INFORMATION:
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I. Background

A. Federal Motor Vehicle Safety
Standards

The National Traffic and Motor
Vehicle Safety Act (“‘the Safety Act”),
recently revised and codified “without
substantive change’ at 49 U.S.C.
Chapter 301, authorizes the National
Highway Traffic Safety Administration
(NHTSA) to issue Federal motor vehicle
safety standards (FMVSS) to ensure
motor vehicle safety. The Safety Act
requires that each FMVSS be objective
and practicable so that a manufacturer
can certify that each of its vehicles
meets all applicable standards. Each
FMVSS specifies the performance
requirements and any necessary test
conditions and procedures that NHTSA
uses in its periodic tests of motor
vehicles and motor vehicle equipment.
Each tested vehicle must meet the
objective requirements contained within
the applicable FMVSS. Under this self-
certification system, the government
does not subjectively approve or
disapprove a type of vehicle or a type
of braking system.

B. European Braking Requirements

Unlike the self-certification system
used in the United States, the European
community has established a “type
approval’” system in which the
government approves each type of
motor vehicle or item of motor vehicle
equipment, based on whether it can
meet the safety requirements. For
example, the current United Nations
Economic Commission for Europe (ECE)
braking regulation, Regulation 13 (R13)
and its proposed harmonized regulation,
R13H, use a calculation method to
determine the adhesion utilization of a
vehicle as designed. Manufacturers
submit their calculations (or the input
parameters necessary to make the
calculations) to governmental
authorities along with a prototype
vehicle, and the governments then
approve or disapprove the vehicle type
based on a review of those calculations
and testing of actual vehicles.

C. Harmonizing US and European
Braking Regulations

In order to eliminate any unnecessary
non-tariff barriers to trade in accordance
with the General Agreement on Tariffs
and Trade (GATT), the United States
has participated in discussions held
within the Meeting of Experts on Brakes
and Running Gear (GRRF) of the ECE.
As a result of these discussions, NHTSA
has issued a series of rulemaking notices
proposing to establish a new FMVSS,
FMVSS No. 135, Passenger Car Brake
Systems. Likewise, the GRRF has also

developed a proposed new Regulation
13—-H, which would be compatible with
FMVSS No. 135. Throughout the
rulemaking, NHTSA has emphasized
that any requirements it adopts must be
consistent with the need for safety and
the Safety Act. The agency emphasizes
that safety cannot be sacrificed in its
efforts to harmonize the FMVSS with
the ECE regulations.

On May 10, 1985, NHTSA published
in the Federal Register (50 FR 19744) a
notice of proposed rulemaking (NPRM;
Docket 85—-06, Notice 1) to establish
FMVSS No. 135, which would replace
FMVSS No. 105 as it applies to
passenger cars. On January 14, 1987,
NHTSA published in the Federal
Register (52 FR 1474) a supplemental
notice of proposed rulemaking (SNPRM;
Docket 85—-06, Notice 4), to improve and
refine the proposed Standard. On July 3,
1991, NHTSA published in the Federal
Register (56 FR 30528) a second SNPRM
(Docket 8506, Notice 5) as a result of
comments on the SNPRM and vehicle
testing by NHTSA.

In these previous notices, NHTSA set
out its overall approach to developing
the proposed harmonized standard. The
agency stated that the new standard
would differ from the existing one
primarily in containing a revised test
procedure based on harmonized
international procedures developed
during discussions held between
NHTSA and GRRF. NHTSA stated its
belief that the new FMVSS would
ensure the same level of safety for the
aspects of performance covered by
FMVSS No. 105, while improving safety
by addressing some additional safety
issues. The agency proposed
establishing new adhesion utilization
requirements that it believes would
ensure stability during braking under all
friction conditions.

In this final rule, after considering the
public comments on all of the notices,
NHTSA has made several minor
revisions to the requirements proposed
in the July 1991 SNPRM. This document
explains the changes incorporated in the
final rule and the reasons for the
agency’s decision.

D. Antilock Brake Systems

One issue that NHTSA considered
during the process of developing a
harmonized standard was what
requirements are appropriate for
vehicles equipped with antilock brake
systems. While NHTSA was evaluating
comments to the July 1991 SNPRM,
Congress enacted the Highway Safety
Act of 1991, which directs NHTSA to
publish an advance notice of proposed
rulemaking (ANPRM) to consider the
need for additional brake performance
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standards for passenger cars, including
ABS standards. (59 FR 281, January 4,
1994.) Vehicles included in this
evaluation effort are passenger cars,
light trucks, and multi-purpose vehicles
(MPV’s).

Given that NHTSA is reviewing the
need for antilock systems separately, the
agency has decided not to include
requirements addressing ABS
performance in this final rule to
establish FMVSS No. 135. The
previously proposed section on ABS
will be reserved until all the issues in
the research program have been
evaluated. At that time, the agency will
consider how best to proceed with
requirements applicable to ABS on light
vehicles and may initiate a separate
rulemaking for that purpose.

I1. Summary of Comments on the July
1991 SNPRM (Notice 5)

Over 30 commenters responded to the
July 1991 SNPRM. Commenters
included vehicle manufacturers, brake
manufacturers, international
organizations, safety advocacy groups,
and individuals. The commenters
addressed a wide range of topics,
including adhesion utilization, the
various effectiveness requirements,
equipment requirements such as the
failure warning indicators, and test
conditions such as the road test surface,
lockup conditions, burnish procedures,
and the instrumentation.

Advocates for Highway and Auto
Safety (Advocates) and the Center for
Auto Safety (CAS) generally opposed
the supplemental proposal, believing
that the proposed FMVSS No. 135 was
less stringent than FMVSS No. 105 and
the previous harmonization proposals.
Advocates and CAS opposed several
specific proposals in the 1991 SNPRM,
including the increase in certain
stopping distances, eliminating
automatic brake warning indicators,
specifying certain aspects of the new
adhesion utilization test, eliminating the
pre-burnish test, changing the burnish
testing procedure and the fade and
recovery sequence, allowing momentary
wheel lockup, and introducing peak
friction coefficient (PFC) values as a
substitute for skid numbers in defining
the adequacy of testing surfaces.

In contrast, the former Motor Vehicle
Manufacturers Association (MVMA),1
General Motors (GM), Ford, Chrysler,

1 The MVMA became the American Automobile
Manufacturers Association in early 1993. This
notice will refer to the group by its former name,
MVMA. The membership of the new group is
slightly different than that of the MVMA, and to
refer to the group by its new name would lead to
imprecision in indicating which manufacturers
were represented by its comments.

and manufacturers from Europe and
Japan have strongly supported
harmonized safety standards in general
and a harmonized passenger car brake
standard in particular. For instance, GM
stated that the payoff for successfully
harmonizing brake regulations is
significant. When the U.S. and
European regulations are commonized,
it is most probable that this uniform set
of requirements will be recognized and
accepted throughout all vehicle
importing and exporting countries. This
will enable manufacturers to build
vehicles with standardized brake
systems acceptable throughout the
world, thereby providing significant
cost savings to vehicle buyers. It
continued that harmonization of brake
regulations will also represent an
important milestone in the ongoing
efforts to commonize motor vehicle
safety regulations, and thereby
dismantle one of the most significant
non-tariff barriers to international motor
vehicle trade.

Notwithstanding their general support
for harmonization, vehicle
manufacturers expressed concern about
what they perceive as the increased
stringency of portions of FMVSS No.
135 in relation to FMVSS No. 105.

I11. NHTSA Decision
A. Overview

After reviewing the comments,
NHTSA has decided to establish FMVSS
No. 135, with respect to hydraulic brake
systems on passenger cars. The new
standard includes equipment
requirements, dynamic road test
requirements, system failure
requirements, and parking brake
requirements, as well as test conditions
and procedures related to these
requirements. With respect to the
equipment requirements, FMVSS No.
135 includes provisions addressing the
brake lining wear indicator, an ABS
disabling switch, reservoir labeling, and
a brake system warning indicator. With
respect to the test conditions, FMVSS
No. 135 includes provisions addressing
the ambient temperature, the road test
surface, instrumentation, and the initial
brake temperature. With respect to the
dynamic road tests, FMVSS No. 135
includes provisions addressing
permissible wheel lockup, the test
sequence, burnish, the wheel lock
sequence test, the torque wheel test, the
cold effectiveness test, the high speed
effectiveness test, the hot performance
test, and the fade and recovery test.
FMVSS No. 135 also includes
requirements for a static parking brake
test and several types of system failure
tests, including stops with the engine

off, ABS functional failure, proportional
valve functional failure, hydraulic
circuit failure, and power assist failure.
The following discussion follows the
order set forth in the regulatory text for
FMVSS No. 135 to facilitate the reader’s
understanding of the issues.

B. Application

In each previous proposal, NHTSA
proposed that FMVSS No. 135 would
apply to passenger cars. Kelsey-Hayes
asked whether this definition included
all purpose vehicles, mini-vans, and
light trucks.

NHTSA notes that 49 CFR 571.3
defines passenger car, multipurpose
passenger vehicle, and truck. All
purpose vehicles and mini-vans
ordinarily come within the definition of
multipurpose passenger vehicle. At this
time, FMVSS No. 135 will apply only to
passenger cars and not to multipurpose
passenger vehicles or trucks, although
application to other types of vehicles
may be considered at a later date.

C. Definitions

In the 1991 SNPRM (Notice 5),
NHTSA proposed definitions for certain
terms, including directly controlled
wheel and antilock brake system.

Bendix and Mercedes Benz requested
a clarification of the definition of an
ABS “‘directly controlled wheel.”
Bendix recommended that the
definition include a select average or
drive shaft sensor control of an axle,
which it believed would provide
sufficient accuracy to control individual
wheel slip, thereby avoiding adhesion
utilization testing. GM commented that
the definition in the 1991 SNPRM
would prohibit a type of ABS control
known as “‘select low’’ that uses a
single, centrally located sensor on the
rear axle to partially control the systems
operation.

Given that NHTSA is considering
whether to equip vehicles with ABS in
a separate rulemaking, the agency has
decided that it is not necessary at this
time to define “‘directly controlled
wheel.” Accordingly, this term is not
included in the definition section of the
regulatory text. The agency may revisit
this issue if the agency decides to
propose requirements for antilock
brakes on passenger cars. The agency
has included a new definition for
“antilock brake system.”

The GRRF and Fiat requested that the
definition of initial brake temperature
be based on the temperature of the
hottest service brake rather than the
average of both brakes on an axle,
claiming that there should be little
difference in the “cold” temperature
across each axle.
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After reviewing the comments,
NHTSA has determined that there is no
reason to modify the proposed initial
brake temperatures. Commenters
provided no convincing data or
arguments to support their requested
changes to initial brake temperatures
that have been proposed in the NPRM
and the two SNPRMs.

D. Equipment Requirements

1. Lining Wear Indicator

In the 1991 SNPRM (Notice 5),
NHTSA proposed that the harmonized
standard include requirements to warn
the driver about excessive brake wear.
Specifically, this warning could be done
either by a device that warns a driver
that lining replacement is necessary or
by a device that provides a visual means
of checking brake lining wear from
outside the vehicle. The agency believed
that this proposal would reduce the
likelihood that cars would be driven
with excessively worn brake linings.

Advocates recommended that all cars
have an in-cab visual or audible alarm,
stating that an outside visual check
would be ineffective, therefore resulting
in many owners being unaware of brake
lining deterioration. Advocates further
stated that the increasing intervals
between maintenance checks required
of newer cars means that repair
personnel would not have an
opportunity to discover brake lining
wear before it reaches dangerous levels.
Honda commented that, for drum
brakes, inspection holes on drums may
be insufficient to spot the areas of worst
brake wear, and recommended allowing
removal of the brake drum.

After reviewing the comments,
NHTSA continues to believe that the
proposed requirements for warning
drivers about excessive brake wear are
appropriate. Section S5.1.2 of FMVSS
No. 135 requires a manufacturer to warn
of worn brake linings in one of two
ways: (1) An acoustic or optical device
warning the driver at his or her driving
position, or (2) a visual means of
checking brake lining wear from the
outside or underside of the vehicle,
using tools or equipment normally
supplied with the vehicle. The agency
notes that FMVSS No. 105 does not
require an in-cab warning indicator.
Based on this fact, the agency disagrees
with Advocates about the need to
mandate an in-cab visual or audible
alarm.

NHTSA has decided not to adopt
Honda’s request to allow the removal of
the drum brake to identify the wear
status. The agency believes that it has
provided appropriate ways to determine
excessive brake wear. The agency is

concerned that adopting Honda’s
request might be detrimental to safety.

VW, Fiat, Mercedes Benz, GRRF, and
Toyota requested that the agency permit
the use of the International Organization
for Standardization (1SO) brake symbol,
a circle with two arcs outside the circle
on opposite sides, for the brake wear
indicator in lieu of the proposed words.
The commenters stated that symbols are
more appropriate for a harmonized
standard.

NHTSA has decided to permit use of
the ISO symbol as a supplement to the
words ‘““‘brake wear.” Nevertheless, the
agency believes that it would be
inappropriate to allow only the ISO
symbol as an alternative to the required
words. The agency believes that the
symbol’s meaning would be unclear or
ambiguous to a driver, since in this
country they are not generally
understood to represent the concept of
brake wear.

2. ABS Disabling Control Switch

In the 1991 SNPRM (Notice 5),
NHTSA proposed (S5.3.2) to prohibit,
for vehicles equipped with ABS, a
manual control that would fully or
partially disable the ABS. Previous
notices did not address an automatic
disabling switch. The subject was
discussed within GRRF, however, and it
was decided that R13H would not allow
a disabling switch.

JAMA, and Toyota requested a change
in the regulatory text to permit ABS
disabling switches for off-road vehicles.
The commenters stated this is necessary
because ABS tends to lengthen stopping
distances in rough, gravelly, or muddy
terrain. MVMA, Chrysler and Ford
opposed permitting a manual ABS
disabling switch, but wanted the agency
to allow an intelligent or automatic
switch (i.e., one not controlled by the
vehicle occupants) to accommodate off-
road conditions.

NHTSA has decided not to permit
either a manual or an automatic ABS
disabling switch. The agency notes that
no commenter requested any kind of
ABS-disabling switch for passenger cars,
which are the subject of this
rulemaking. Moreover, Mercedes,
MVMA, Ford, and Chrysler stated that
passenger cars should not have an ABS
disabling switch. While those
commenters favoring an ABS disabling
switch focused on its use for off-road
vehicles, FMVSS No. 135 applies only
to passenger cars as defined in
§571.3(b). These definitions preclude
including MPV'’s as passenger cars. The
agency therefore believes that there is
no reason to permit an ABS-disabling
switch under the new standard.

3. Vehicle and Reservoir Labeling

In the 1991 SNPRM (Notice 5),
NHTSA proposed requirements for the
reservoir label in S5.4.3 and the warning
indicators in S5.5.5. The agency
tentatively concluded that it would be
inappropriate to allow use of ISO
symbols with respect to these devices,
except that such symbols could be used
in addition to the required labeling to
enhance clarity. The agency noted that
this was consistent with FMVSS No.
101, Controls and Displays and past
agency decisions made in response to
petitions for inconsequential
noncompliance based on the use of ISO
symbols in place of words or symbols
required by FMVSS No. 101.2 The
agency has denied these petitions in
cases where it believed that the
symbol’s meaning would not be readily
apparent to drivers.

VW, Fiat, Mercedes Benz, and Toyota
commented that the agency should
permit use of the ISO brake symbol in
FMVSS No. 135 in lieu of the words
“brake,” “park,” or “parking brake,”
and in lieu of the words *ABS” or “‘anti-
lock” for ABS failure. GRRF stated that
symbols are more appropriate for
international use than words in any
single language.

Notice 5 and this final rule (Section
S5.5.5(a)) allow the use of ISO symbols
in addition to the required labeling for
the purpose of clarity. However, the
agency has decided not to allow the ISO
symbol alone to be used as a substitute
for the required words. NHTSA believes
that the ISO symbol can be ambiguous
to some drivers since the ISO symbol, is
not universally understood to represent
brakes. The agency notes that the
commenters did not provide any data
showing that the ISO brake failure
warning indicator is clearly understood
by drivers in countries in which itis
currently in use. Moreover, the meaning
of the symbol is not readily apparent
from its appearance, in contrast to some
symbols, such as the one for horns,
whose meaning is understandable on its
face.

Fiat and the GRRF requested that
S5.4.3 be amended to allow the ISO
brake fluid symbol to be used on the
brake reservoir instead of DOT fluid
designations.

NHTSA has decided not to allow the
ISO symbol instead of the DOT brake
fluid designations (e.g., DOT 3, DOT 4,
and DOT 5). The purpose of this
requirement is to inform drivers about
what kind of brake fluid to add to their
vehicles and to avoid use of an
improper fluid. The agency notes that

2NHTSA notes that FMVSS No. 101 allows the
use of some ISO symbols, but not the ones at issue.
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the ISO has no rating equivalent to DOT
5 fluid and does not differentiate
between DOT 3 and DOT 4 fluids. Even
though the agency has decided not to
allow use of the ISO symbol, a
manufacturer may use the 1SO symbol
as a supplement to the required textual
words.

4. Brake System Warning Indicators

In the SNPRMs (Notices 4 and 5),
NHTSA proposed to require (S5.5.2)
brake system malfunction indicators to
be activated by either an automatic
brake indicator check function or a
manual check function. While FMVSS
No. 105 currently requires brake
indicator lamps to be activated
automatically when the vehicle is
started, in Europe the check function
often requires manual action, such as
pressing a button or applying the
parking brake.

Advocates and CAS opposed the use
of a manual check function to check
brake system integrity in lieu of an
automatic check function. Advocates
argued that the existing requirement for
all operating systems to be
automatically monitored for the driver
when turning the ignition key has been
“‘one of the great advances in American
automobile regulation” and disagrees
that the need for safety will be met by
this approach.

After reviewing the available
information, NHTSA has decided to
permit the manual check function in the
final rule, as an alternative to the
automatic check function. The agency
believes that requiring an automatic
check function is not necessary to
ensure safety. Moreover, the agency has
granted several petitions for
inconsequential noncompliance from
manufacturers that did not provide an
automatic check function. These
decisions to grant the petitions are
consistent with the agency’s current
belief that allowing use of a manual
brake warning indicator, which is
consistent with international
harmonization, will not have any
corresponding detriment to safety.

BMW recommended that NHTSA
modify S5.5.3 which specifies the
duration during which an indicator is
activated. BMW claimed that some ABS
warning indicators can only be detected
after a certain minimum wheel speed is
achieved. Accordingly, it requested that
the antilock failure indicator only be
required to activate when a road speed
of 10 km/h is achieved.

While NHTSA agrees with BMW that
the wheel must be rotating to properly
check a wheel sensor, the agency
believes that it is important for the
check function to be able to be

performed while the vehicle is
stationary. Given the current state of
technology, NHTSA believes that the
ABS malfunction warning system can be
designed to remember if there had been
an ABS sensor failure the last time the
vehicle’s speed was over the threshold,
even after the ignition has been turned
off. Accordingly, BMW'’s request is
denied.

VW recommended decreasing the
minimum lettering height for the brake
warning indicator letters to 2 mm (5/64-
inch), claiming that the proposed 3.2
mm (1/8-inch) height is larger than
necessary.

NHTSA has decided to retain the
minimum letter height, based on its
concern that some drivers, especially
elderly drivers, would not be able to
distinguish letters under 3.2 mm. The
agency further notes that the 1/8”
dimension is the same as the dimension
currently specified in FMVSS No 105.

Kelsey-Hayes commented that, if a
separate indicator is used for ABS
failure, rear-only ABS equipped
vehicles should use a failure indicator
specifying ‘““Rear Anti-lock.”

NHTSA believes that it would be
inappropriate to require the words
“Rear Anti-Lock” to distinguish a rear
wheel ABS from a four wheel ABS. The
indicator’s purpose is to inform the
operator that there is a malfunction with
the vehicle’s ABS. The driver should be
aware, through the owner’s manual and/
or information provided at the time of
the vehicle’s purchase, whether it is
equipped with a four-wheel or rear-only
ABS. However, even though the agency
will not require this information, adding
the word “‘rear” to the ABS failure
warning is not prohibited under the
standard.

Kelsey-Hayes stated that both red
service brake failure warning indicators
“Brake” and yellow *“ABS” malfunction
indicators should be activated
simultaneously in the case of a service
brake failure in cars equipped with
separate lights.

NHTSA disagrees with Kelsey-Hayes’
recommendation for simultaneous
activation of both lights in case of a
service brake failure, unless the service
brake failure is one that also disables or
impairs the operation of the ABS. The
two lights signal different types of
failures, with different consequences.
There can be failures that affect both
systems, in which case both indicators
would activate. However, automatically
activating the ABS indicator in case of
any service brake failure would be
misleading, and therefore inappropriate.

E. General Test Conditions

1. Ambient Temperature

In S6.1.1 of the 1991 SNPRM, NHTSA
proposed that for all tests specified in
S7, the ambient temperature be between
0°C (32°F) and 40°C (104°F).

Bendix commented that NHTSA
should permit the low adhesion tests to
be conducted at temperatures less than
32°F because the ambient temperature
provision requires testers either to wet
the test surface or artificially make ice.

NHTSA notes that the issue of low
temperature testing is moot since
Bendix’s comment was made with
respect to the ABS performance test in
proposed S7.3, which the agency has
decided not to adopt in today’s final
rule. Even if this test had been adopted,
NHTSA notes that it would be
unnecessary to use ice to represent a
low PFC. The agency further notes that
no other commenter suggested the need
to use ice for any test.

2. Road Test Surface

In the 1991 SNPRM, NHTSA
proposed that the primary stopping
distance tests be performed on a test
surface with a PFC of 0.9. This road test
surface specification differed from
FMVSS No. 105, the NPRM, and the
1987 SNPRM, all of which specified a
skid number of 81 to define the road test
surface. In response to comments to
Notice 4, NHTSA decided to propose a
PFC for the test surface. The agency
noted that PFC is a more relevant
surface adhesion measurement for the
non-locked wheel tests required by
FMVSS No. 135, since the maximum
deceleration attained in a non-locked
wheel stop is directly related to PFC,
but not skid number.

Fiat, Toyota, and GRRF stated that
ECE R13 specifies that the test surface
should be ““a road surface affording good
adhesion.” VW requested that the
standard provide the option of
specifying either a skid number or a
PFC.

NHTSA, after reviewing its test data
and other available information,
continues to believe that a PFC of 0.9 is
an appropriate, objective value for the
test surface. ECE R13’s specification that
the road surface should afford ““good
adhesion” is unreasonably subjective
and therefore inappropriate for an
FMVSS. Such an imprecise test
condition would lead to unreasonable
variability, thereby causing test results
that varied based on the road surface
and not the vehicle’s actual braking
ability. Similarly, it would be
inappropriate to allow the optional use
of skid numbers, which would result in
unnecessary variability, since the same
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vehicle might have different test results
based on which method was used to
define the test surface. As explained in
the 1991 SNPRM (Notice 5), PFC is
more relevant than skid number for the
non-locked wheel tests, since the
maximum deceleration that can be
attained in a non-locked wheel stop is
directly related to PFC, which
represents the maximum friction
available.

GM and MVMA requested that the
agency adopt a dry road PFC of 1.0,
since compared with a PFC of 0.9, they
believe 1.0 more closely parallels a skid
number of 81 specified in FMVSS No.
105. Ford requested that the test surface
be specified at 0.95 PFC. GM stated that
not raising the PFC to 1.0 would require
manufacturers to compensate for the
loss of adhesion by equipping vehicles
with higher rolling resistance tires,
which would adversely affect the fuel
economy of GM’s car fleet by 1.2 mpg.
GM further commented that compared
with FMVSS No. 105, a cold
effectiveness stopping distance of 70 m
on a PFC of 0.9 would significantly
increase the requirement’s stringency.

Based on industry-government
cooperative testing to evaluate the effect
of fluctuations of PFC on vehicle
stopping performance, NHTSA has
determined that a PFC of 0.9 reasonably
represents stopping on a dry surface and
will not be a significant source of
variability in the stopping 3 distance
tests. While this testing focused on
heavy vehicle stopping performance, the
agency believes that the test findings are
applicable to passenger cars subject to
FMVSS No. 135, since the tests
addressed the road surface coefficients
of friction. Testing indicates that the
expected minor variability of a high
coefficient of friction surface appears to
have a negligible impact on vehicle
stopping distance performance.
Variation of the average stopping
distances for the six different surfaces
was small, with the deviation from the
average being only 5 feet. Accordingly,
the agency believes that any variability
in the stopping performance on a high
coefficient of friction surface is more
likely due to variation in the vehicle’s
performance rather than test surface
variability.

NHTSA has decided that a test road
surface specification of PFC 1.0 would
result in practicability problems for the
agency. It would have to conduct
compliance testing on a surface with a
PFC higher than 1.0. Such a surface is
difficult to find. The agency also notes

3“*MVMA/NHTSA/SAE Round Robin Brake
Test,” Transportation Research Center of Ohio,
Report No. 091194, August 26, 1991.

that GM conducted an extensive survey
of actual road surfaces, which indicated
that a PFC of 0.9 is fairly typical.

As explained in detail in NHTSA'’s
decision to require heavy vehicles to be
equipped with antilock brake systems,
using PFC values to express test surfaces
is appropriate even though these values
may indicate some fluctuation. Given
this fluctuation, the agency has
considered whether the fluctuation
significantly affects the requirement’s
objectivity. In an earlier rulemaking
about FMVSS No. 208, Occupant Crash
Protection, the agency explained that
since some variability in any test
procedure is inherent, the agency need
only be concerned about preventing
“unreasonable” or “‘excessive”
variability to avoid causing
manufacturers to ‘“‘overdesign” vehicles
to exceed the minimum levels of
protection specified by the Federal
safety standards. (49 FR 20465, May 14,
1984; 49 FR 28962, July 17, 1984.) With
respect to the tests in FMVSS No. 135,
variability of the PFC value of the test
surface will have a negligible impact on
a vehicle’s ability to comply with the
requirements.

Ford stated that it would be
impossible to build a track to exactly a
PFC of 0.9, given PFC variability, test
tire variability, and changing track
surfaces due to aging and weathering.

In evaluating the requirement’s
practicability, NHTSA has considered
possible difficulties with respect to
building and maintaining test surfaces
with a PFC of 0.9 for the high coefficient
stopping tests. (Those interested in
building and maintaining a test surface
should refer to NHTSA's “Manual for
the Construction and Maintenance of
Skid Surfaces,” (DOT HS 800 814.)
Variations in PFC for high coefficient of
friction surfaces do not affect stopping
distance test results appreciably. After
reviewing the comments and available
information, NHTSA has concluded that
specified test surfaces can be achieved
and maintained. As explained above,
recent ““Round Robin” testing related to
research about heavy vehicle braking by
the agency and others on several test
tracks indicates that the test surface
specification does not raise
practicability or objectivity concerns.

MVMA, GM, and Ford recommended
use of a correction factor for stopping
distance to account for testing on
surfaces with PFCs that differed from
those prescribed in the standard. They
stated that a manufacturer is fortunate if
the tests they conduct are actually
carried out on surfaces with the precise
PFC as specified in the harmonized
standard.

NHTSA believes that it would be
inappropriate to specify a stopping
distance correction factor, as requested
by the comments. The agency notes that
the same variables that will apply to
manufacturer testing in accordance with
FMVSS No. 135 also applied to their
testing under FMVSS No. 105, and no
correction factor was established or
needed at the time. NHTSA further
notes that a manufacturer may test its
vehicles on whatever surface it likes,
and may make any corrections it
chooses. The FMVSS specifies
requirements with which manufacturers
must certify that their vehicles comply
on a given surface under specified test
conditions. Moreover, the agency will
follow the procedures specified in the
FMVSS for purposes of compliance
testing. If a manufacturer is confident
that its testing on a different surface will
yield results comparable to agency test
results under FMVSS No. 135 (by
applying a correction factor), it need not
exactly follow every agency
specification.

Advocates opposed the proposal to
replace skid numbers with PFC. It
claimed that PFC numbers cannot be
correlated to skid numbers because they
do not describe the same event.
Advocates further commented that most
state highway authorities use skid
numbers to evaluate a roadway’s skid
resistance, and that NHTSA would
make it impossible for data comparison
by encouraging different authorities to
use different measurement standards. In
contrast, Fiat, Ford, ITT-Teves, GRRF,
OICA, Mercedes, and MVMA stated that
using PFC rather than skid numbers will
lead to more repeatable road surface
adhesion measurements and that PFC
directly correlates to vehicle stopping
distance.

PFC and skid number can both be
measured simultaneously during
traction tests. However, the two road
surface specifications are used for
different purposes. Highway officials
use skid numbers to determine when to
resurface a road, not to determine test
vehicle performance in stopping tests.
The agency notes that because FMVSS
No. 135 evaluates a vehicle’s capability
during braking to use the available
friction capability at the interface
between the tire and road, PFC is the
more appropriate measure for that
purpose. It is not necessary to establish
a correlation between the two numbers,
for any given surface.

While ITT-Teves, MVMA, and Ford
agreed with the proposed use of the
ASTM test tire and test procedure, the
GRRF, VW, Mercedes Benz, Fiat, and
OICA, stated that the ASTM test
methods for determining PFC are not
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familiar in Europe. They requested
NHTSA to consider other methods of
determining adhesion or PFC, but
suggested no specific test method or
procedure.

NHTSA is aware that the ASTM
trailer and test method are not widely
used outside of the United States.
However, any method of determining
PFC specified in the standard must be
objective and repeatable. Those
commenters that requested
consideration of other methods did not
provide any evidence that there are
other standardized methods in existence
that are as objective, repeatable, and
universally accepted as the ASTM
method that has been specified.

NHTSA also notes that the concerns
expressed by several European entities
about compliance need not adversely
affect them, since the agency does not
insist that any manufacturer use a
specific test method or procedure.
Rather, the individual manufacturer
must determine whether to test exactly
to the specifications of FMVSS No. 135
or to use its own methods of
determining that its braking systems
will meet the requirements of the
standard. NHTSA, as stated earlier, will
use the procedures established in
FMVSS No. 135 in its own testing. The
agency has decided to specify the ASTM
test procedure for all of its compliance
tests. The agency emphasizes that
GRRF’s suggested wording (i.e., “‘a
surface affording good adhesion)
would be inappropriate for a Federal
safety standard since it is not objective.
The two specifications are not in
conflict with each other, however.
Because NHTSA'’s goal is to define
“‘good adhesion’ objectively, the agency
has decided to specify a surface
measured with a standard test method
to a specific adhesion level.

Honda recommended that the test
condition state ““PFC shall be situated
between the slip ratio of 10 to 30
percent and the friction coefficient of
the road surface.” It stated that this slip
ratio was appropriate because most
roads are within this range. It stated that
slip ratios can vary even if PFC value
remains constant.

NHTSA believes that slip ratios are
not appropriate for defining a pavement
surface to be used for stopping distance
tests, because the minimum stopping
distance is obtained at the maximum
traction value, which is defined directly
by the PFC. The agency believes that it
is most important to provide a surface
with the available traction defined so
that all vehicles have an equal chance
for achieving the shortest stop,
regardless of the optimum vehicle slip
ratio for each vehicle. For a given PFC,

the vehicle slip ratio at which maximum
traction is achieved varies depending on
the vehicle characteristics. Accordingly,
slip ratio cannot be used to define a test
surface, because it is vehicle-
dependent.

3. Instrumentation

In the 1991 SNPRM (Notice 5),
NHTSA specified in S6.4, the
instrumentation to measure brake
temperature, brake line pressure, and
brake torque.

The GRRF, Ford, Fiat, and VW
recommended that NHTSA allow
alternative methods to measure brake
temperature. Ford stated that plug type
thermocouples develop problems as
brake pad wear occurs and that use of
rubbing-type thermocouples would
reduce cost and time.

NHTSA notes that a standard must
include a specific method to ensure
objectivity, so that the requirements are
the same for all vehicles. In addition, a
specific method ensures uniformity and
thus facilitates compliance testing. The
specification of plug-type
thermocouples is the same as specified
in Society of Automotive Engineers’
(SAE) Recommended Practices and is
identical to that specified in FMVSS No.
105, FMVSS No. 121, and FMVSS No.
122. The agency is not aware of any
problems resulting from use of this
procedure. NHTSA further notes that
while the agency will use plug type
thermocouples specified in S6.4.1 for its
own testing, a manufacturer may use
whatever type of brake temperature
measuring device it prefers for its own
testing. Nevertheless, NHTSA does not
recommend using rubbing-type
thermocouples in FMVSS No. 135,
based on agency testing that indicates
that the two types of thermocouples give
different readings for brake temperature.

Bendix recommended that NHTSA
specify whether brake linings can be
heated up to an initial brake
temperature (IBT) before the static
parking brake test and that a procedure
be specified. The procedure would be
important for vehicles with parking
systems not utilizing the service friction
elements.

NHTSA notes that IBT as defined in
S4, and S6.5.6, describes the procedure
for establishing IBT, and S7.12.2(a) sets
the maximum IBT (no minimum) for the
parking brake test regardless of the type
of friction elements. The non-service
brake friction materials should not be
heated because under normal driving
circumstances they are never used
(heated up) until the parking brake is
applied after the vehicle stops. This is
not necessarily the case with service
brake friction materials. Therefore, it

would be unrealistic to describe a
heating procedure.

However, the agency has decided to
revise section S7.12.2(a) as follows to
clarify the requirements on IBT for both
service and non-service parking brake
friction materials. Specifically, the
revised language makes clear that IBT
applies to both service and parking
brake friction materials.

“7.12.2(a) IBT.

(1) Parking brake systems utilizing
service brake friction materials shall be
tested with the IBT < 100°C (212°F) and
shall have no additional burnishing or
artificial heating prior to the start of the
parking brake test.

(2) Parking brake systems utilizing
non-service brake friction materials
shall be tested with the friction
materials at ambient temperature at the
start of the test. The friction materials
shall have no additional burnishing or
artificial heating prior to or during the
parking brake test.”

F. Road Test Procedures and
Performance Requirements

1. Permissible Wheel Lockup

In the 1991 SNPRM (Notice 5),
NHTSA proposed to allow wheel lockup
of 0.1 seconds or less of any wheel
during several road tests. This differed
from earlier proposals that prohibited
any type of lockup. The agency
concluded that, due to pavement
irregularities, it would be extremely
difficult for a test driver to achieve
maximum deceleration without causing
momentary lockup of one or more
wheels. The agency believed that the
brief lockup time permitted would not
result in vehicle instability, especially
considering that, even ABS controlled
brakes occasionally undergo nominal,
self-correcting lockup conditions for
very short periods of time.

Advocates and CAS opposed
permitting any lockup, stating that it
may result in vehicle instability.
Advocates believed that allowing
momentary lockup would result in the
sale of more rear-biased vehicles that are
susceptible to skidding. Bendix
recommended a revised wheel lock
criteria to increase the permitted lockup
time, stating that it would take longer
than 0.1 seconds for a driver to detect
and react to wheel lock up. It believed
that this would lead to less aggressive
driver performance in testing to FMVSS
No. 135 specifications, as drivers tried
to avoid any type of lockup.

NHTSA has decided to permit a
minimal amount of wheel lock up to
facilitate vehicle testing. The agency
believes that it will not be detrimental
to safety as alleged by Advocates.
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Allowing momentary wheel lockup
during compliance testing will not affect
a vehicle’s real world ability to lock or
not lock its wheels. Rather, this
provision merely acknowledges that
momentary lockup may inadvertently
occur during compliance testing due to
road surface irregularities, as test drivers
attempt to achieve the shortest stops
possible. Therefore, this provision
ensures that entire test runs are not
invalidated due to such an occasional
occurrence.

NHTSA also notes that while
Advocates claimed that the proposal to
permit momentary lockup during stops
represents “‘a significant modification of
the current FMVSS No. 105 test
procedure’” whose real-world safety
implications are unknown, FMVSS No.
105 in fact generally permits lockup of
one wheel during stopping distance
tests. The provision being adopted today
thus represents a more stringent test
condition, not a less stringent one.

In response to Bendix’s comment, the
momentary lockup is not a situation that
a driver is supposed to detect and
respond to; it is simply an allowance for
a minor, inadvertent occurrence during
testing. Therefore, Bendix’s request to
permit a longer lockup period is not
necessary or appropriate.

Honda and Ford recommended that
S7.2.1(f) be changed to define wheel
lock as an angular velocity of zero,
rather than the current definition of 10
percent of vehicle speed. They reasoned
that it would be difficult to read the
definite value with a 10 percent margin,
because speed recorded on the data
sheet changes gradually and the data
also includes vehicles vibration.

The wording proposed for S7.2.1(f)
was hot intended to redefine wheel
lockup as 10 percent of vehicle speed
(90 percent wheel slip). Rather, it was
intended to provide a practical criterion
for making a determination that wheel
lockup (100 percent wheel slip) exists,
given the limitations of current
instrumentation and recording devices.
The proposal was based on the agency’s
experience at the Vehicle Research &
Test Center (VRTC). Much of the vehicle
testing that NHTSA has relied on to
formulate FMVSS No. 135 was
conducted at VRTC. This testing
indicated that, with the instrumentation
used by VRTC, it would be difficult to
accurately measure zero angular
velocity, due to spurious ‘“‘signal noise”.
Thus, it would be extremely difficult to
ascertain when a wheel reached an
angular velocity of zero.

The comments expressed by Ford and
Honda indicate that they have
experienced similar problems with
“signal noise’” due to vibration and

“drift” of the signal when reading the
vehicle speed trace, which make it more
difficult to relate the wheel rotational
speed measurement to that variable than
to read its absolute value. The difference
between the agency’s experience and
that of Ford and Honda is probably due
to differences in the instrumentation
packages used.

After further reviewing this issue,
NHTSA has decided to remove the
proposed S7.2.1(f) entirely, because it
was probably biased toward a particular
type of instrumentation, and the agency
does not want to impose unnecessary
restrictions on what instrumentation is
used to test for compliance with the
standard. In order to clarify the meaning
of wheel lockup, a definition stating that
wheel lockup means 100 percent wheel
slip has been added to S4. This
definition is the same as has recently
been added to both FMVSS No. 105,
Hydraulic Brake Systems, and FMVSS
No. 121, Air Brake Systems.

As a practical matter, NHTSA notes
that there is essentially no difference
between the method proposed in Notice
5 and that recommended by Ford and
Honda. Once a wheel reaches 90 percent
slip, complete lockup will be essentially
instantaneous. As clarified in this final
rule, there is no question of what is
meant by wheel lockup. How that is
measured is left to individual testing
organizations, as is true for other aspects
of standard.

2. Road Test Sequence

In the 1991 SNPRM (Notice 5),
NHTSA proposed the following road
test sequence: Burnish and wheel lock
sequence at gross vehicle weight rating
(GVWR); wheel lock sequence, ABS
performance, and the torque wheel test
at lightly loaded vehicle weight (LLVW);
the torque wheel, cold effectiveness,
high speed effectiveness, stops with
engine off at GVWR,; cold effectiveness,
high speed effectiveness, failed ABS,
failed proportional valve, and hydraulic
circuit failure at LLVW; and hydraulic
circuit failure, failed ABS, failed
proportional valve, power brake unit
failure, the static and dynamic parking
brake tests, heating snubs, hot
performance, brake cooling, recovery
performance, and final inspection at
GVWR.

JAMA and GRRF supported the
proposed road test sequence, even
though R13H does not specify a test
sequence. GM recommended modifying
the test sequence by eliminating two of
the four ballast changes (i.e., reduce the
times needed to switch between lightly
loaded and fully loaded). It also
recommended not including the full

ABS test and the dynamic parking brake
test.

As explained below, NHTSA has
decided not to include the full ABS test
and the dynamic parking brake test.
Nevertheless, the agency believes that it
would be inappropriate to change the
test sequence for the sake of reducing
the test preparation effort. The agency
emphasizes that the test sequence being
adopted specifies that the GVW and
LLVW wheel lock sequence tests be
conducted first, since their results
determine whether the torque wheel test
needs to be conducted. The agency
further notes that the test sequence
being adopted permits removal of the
torque wheels as soon as that test is
completed. This is important since the
torque wheels might get wet or
otherwise adversely affected if they
were not removed. Based on these
considerations, the agency has
determined that it would be
inappropriate to switch the test
sequence, which would result in fewer
ballast changes.

3. Pre-Burnish

FMVSS No. 105 specifies a pre-
burnish requirement to evaluate brakes
in the brand new condition. In the
initial NPRM (Notice 1), NHTSA
proposed a similar requirement for the
harmonized standard. However, in the
1987 SNPRM (Notice 4), the agency
explained that it no longer believed a
pre-burnish test was necessary for
safety, given the relatively short period
of time that the vehicle’s brakes remain
in the pre-burnished condition.

In comments to both SNPRMs,
Advocates and CAS strongly opposed
deleting this test. They stated that it
takes hundreds of miles of use before
brakes are properly burnished,
especially for vehicles used in rural
areas, in which long distances may be
traveled with few brake applications.
Advocates stated that certain brakes,
most particularly disc-type brakes, are
highly resistant to burnishing. That
organization argued that the agency
acknowledged this high mileage need
for proper burnishing in the 1985
NPRM, but attempted to rationalize this
concession in the first SNPRM. It also
argued that stopping distance
performance may be considerably
greater before burnish than afterwards.

Advocates stated that deleting a pre-
burnish test would allow manufacturers
to produce and sell cars whose pre-
burnish, on-the-road braking capability
is unknown. It stated that it does not
believe this is in the best interests of
traffic safety, and that it does not believe
the agency can allow cars to be sold and
used that have no regulatory control
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over their stopping distances before
burnishing takes place.

NHTSA is not persuaded by the
comments from CAS and Advocates
regarding the need for a pre-burnish
test, and has decided to not include this
test in the final rule. The arguments by
CAS and Advocates are essentially the
same as those made in response to the
1987 SNPRM (Notice 4). These
comments were already addressed in
the preamble to the 1991 SNPRM
(Notice 5, 56 FR 30533).

Advocates has made an unsupported
statement that disc brakes are highly
resistant to burnishing. No test data or
other evidence was supplied to support
this allegation. Regardless, the pertinent
question is not how long or how many
miles it takes to burnish brakes in use,
but whether there is a big enough
difference in performance before and
after the 200-stop burnish specified in
the standard to present a safety problem.
If some types of brakes do take a long
time to become fully burnished, then
they would not be fully burnished after
the 200-stop burnish sequence specified
in the standard, so they would have to
meet the cold effectiveness stopping
requirements in a partially-burnished
state. If that were the case, their
eventual, fully-burnished performance
would be even better than that required
by the standard.

Advocates also argued that stopping
distances before burnish may be
considerably longer than after burnish.
This statement was also unsupported by
any test data. Agency testing conducted
during the development of this standard
(Harmonization of Braking
Regulations—Report No. 1, Evaluation
of First Proposed Test Procedure for
Passenger Cars, Volume 1, May, 1983,
DOT HS 806-452) showed that in some
cases stopping distances were somewhat
shorter after burnish, and in other cases
stopping distances were shorter in the
unburnished state. However, the overall
conclusion was that the burnish had a
small effect on stopping distances. Also,
this research was done using the
burnish procedure specified in FMVSS
No. 105, which is more severe than that
specified in FMVSS No. 135, and would
therefore have a greater effect on braking
performance.

4. Burnish

Burnish procedures serve as a
conditioning to permit the braking
system to achieve its full capability. In
the 1987 SNPRM (Notice 4), NHTSA
proposed specifying 200 burnish stops.
The agency stated that the burnish
procedures would stabilize brake
performance and reduce vehicle and test
variability. In the 1991 SNPRM (Notice

5), the agency proposed almost the same
requirements as the earlier SNPRM. The
only substantive change from the earlier
notice entailed specifying that the pedal
force would be adjusted as necessary to
maintain the specified constant
deceleration rate.

Kelsey-Hayes and Honda
recommended that the burnish
procedures be made consistent with the
ones in FMVSS No. 105, with respect to
the number of burnishes, the test speed,
and the deceleration rate. Specifically,
both commenters recommended that the
test speed be 65 km/h (40.4 mph) and
the deceleration rate to be 3.5 m/s (11.5
fps). While these conditions enabled
Kelsey-Hayes to conduct the FMVSS
No. 105 burnish on a secluded public
road, the proposed burnish
requirements for FMVSS No. 135 would
have to be conducted at a commercial
test facility, which may not be readily
available. Honda stated that the cost of
the proposed FMVSS No. 135 burnish
test was more than the cost of the
FMVSS No. 105 burnish, even though
the brake temperatures at the end of the
respective burnish procedures are the
same. JAMA and Toyota recommended
that the test speed be reduced from 80
km/h to 70 km/h because the brake
temperature would increase too much
under the proposed burnish speed.

NHTSA has decided to adopt the
burnish procedure as proposed in the
1987 and 1991 SNPRMs. As explained
in those notices, the agency purposely
changed the burnish procedure from the
one in FMVSS No. 105 to provide a
more realistic burnish. NHTSA believes
that the new burnish procedure will
more closely match real world
situations, including the actual type of
burnish most drivers will achieve in the
course of normal driving. The burnish
procedure in the harmonized standard
will better reflect the real world
capabilities of the brakes in a passenger
car. The new burnish procedure itself
will not affect the time or mileage
needed to burnish brakes for the average
driver. NHTSA believes that the burnish
procedures adopted by today’s final rule
represent an efficient burnish procedure
that is consistent with R13 and the ECE
harmonized version of R13H.

NHTSA is not able to determine the
meaning of JAMA’s comment that the
temperature “‘would increase too much”
under the specified burnish procedure.
As previously stated, the agency
believes that the specified burnish is
more representative of actual driving
experience. Therefore, any temperature
increase during burnish would also be
experienced on the road.

Advocates and CAS stated that the
burnish procedure proposed for FMVSS

No. 135 would not ensure that cars are
tested with properly burnished brakes.
They stated that decreasing the
deceleration rate, lowering the initial
brake temperature, and introducing a
variable pedal force would extend the
time and mileage needed to complete a
full burnish. Advocates further believed
the proposed burnish procedure would
not evaluate how well the brake system
reacts to higher temperatures, along
with the resulting potential for fade
during the initial burnishing.

NHTSA believes that Advocates and
CAS misunderstand a fundamental
principle of brake burnish procedures: a
less severe burnish results in a more
severe test. The burnish procedure has
no bearing whatsoever on how long it
will take a vehicle to achieve full
performance in actual use. More
specifically, the agency notes that the
changes proposed in the 1987 SNPRM
(Notice 4) about the burnish procedure
(e.g., lower initial brake temperature,
lower deceleration rate) would be more
similar to typical driving than those in
FMVSS No. 105. Moreover, NHTSA
believes that most vehicles will not be
driven for long periods of time in a
significantly less burnished condition
than that obtained from the burnish
procedures being adopted.

Advocates also said that it does not
agree with NHTSA'’S claim that drivers
rarely exceed a deceleration rate of 3.0
m/s(2) except in emergencies.
Advocates claimed that typical stop-
and-go braking deceleration rates,
especially in congested urban
expressway traffic with high speed
differentials, can exceed this rate.
NHTSA acknowledges that deceleration
rates can exceed 3.0 m/s(2), but burnish
is meant to simulate typical use, not
these unusual circumstances.

MVMA, Ford, Chrysler, and GM
requested a modification of initial brake
temperature from < 100 °C (212 °F) to
“‘ambient temperature plus 100 °C.”
They believed that this would normalize
the actual amount of brake burnish
achieved and thus could reduce the
amount of time required to run the
burnish.

NHTSA notes that the burnish IBT is
set at an upper limit to avoid
overheating. Since the friction
coefficient of the brake linings varies
with the IBT, allowing a “‘range of IBT
upper limits” is not an objective test
condition.

NHTSA continues to believe that the
burnish procedures being adopted in
this final rule represents an efficient,
representative burnish procedure that is
consistent with the GRRF proposal.

Honda requested the agency clarify
that the road surface condition specified
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in S6.2 not apply to S7.1.3(j) (i.e., that
the road surface with a PFC of 0.9 not
apply to burnish procedures).

NHTSA agrees with Honda that this
provision needs to be clarified since
burnish is merely a conditioning
procedure for brakes and does not
actually test for a specified stopping
distance on a road of a particular
adhesion quality. The PFC of the road
surface has no effect on the burnish.
Accordingly, S7.1.3 is modified to
include a sentence stating that “The
road test surface conditions specified in
S6.2 do not apply to the burnish
procedure.”

5. Adhesion Utilization

a. General. In the NPRM (Notice 1)
and both SNPRMs (Notices 4 and 5),
NHTSA proposed adhesion utilization
requirements to ensure that a vehicle’s
brake system is able to utilize the
available adhesion at the tire-road
interface to ensure stable stops within a
specified distance. Adhesion utilization
is addressed to some extent by FMVSS
No. 105’s (and the proposed standard’s)
service brake effectiveness
requirements, since stops must be made
within specified distances without
leaving a lane of specified width. Under
both standards, however, all of those
stops are made on a high friction
surface. The existing standard does not
include any requirements concerning
stops made on lower friction surfaces,
such as wet roads. Therefore, unlike
most of the proposed requirements for
FMVSS No. 135, the adhesion
utilization requirements do not have
any corresponding requirement in
FMVSS No. 105.

NHTSA notes that the proposed
adhesion utilization requirements
evolved considerably over the course of
the NPRM and two SNPRM’s. Persons
interested in the reasons for that
evolution, leading up to the proposal set
forth in the 1991 SNPRM, are referred
to those three notices.

In the 1991 SNPRM, NHTSA
proposed a two-step procedure for
assessing adhesion utilization based on
a determination of the vehicle’s brake
balance: a wheel lock sequence test and
then, for those vehicles that did not pass
the wheel lock sequence test, a torque
wheel test. The purpose of the wheel
lock sequence test is to identify those
vehicles that are heavily front biased,
since such vehicles would be
considered to have inherently good
stability characteristics. The purpose of
the torque wheel test is to evaluate more
precisely those vehicles that fail the
wheel lock sequence test, since torque
wheels directly measure braking forces.
The agency believed that this approach,

which is based on a suggestion from the
Organization Internationale des
Constructeurs d’Automobiles (OICA),
would accommodate vehicles that are
heavily front biased in their brake
balance and those that are closer to
neutral balance. The agency believed
that this proposal would ensure an
appropriate level of safety as well as
facilitate harmonization since GRRF
agreed to adopt this approach as part of
its harmonized adhesion utilization
procedures.

CAS opposed the adhesion utilization
tests proposed in the 1991 SNPRM. It
requested that the agency specify other
methods of adhesion utilization to
produce objective results for all
passenger cars. CAS was concerned that
vehicles that marginally pass the wheel
lock sequence test would undergo no
further testing of front-to-rear brake
balance. Instead of the proposed
adhesion utilization tests, CAS
suggested the use of Hunter
Manufacturing’s low-speed plate brake
tester.

NHTSA believes that the adhesion
utilization tests being adopted in today’s
final rule provide the most practicable
and appropriate methods to evaluate a
vehicle’s adhesion utilization. The
wheel lock sequence test screens out
vehicles with front bias, which have
inherently superior stability.4 CAS
appears to misunderstand the agency’s
regulatory framework, since a vehicle
either passes or fails a requirement in a
FMVSS; there is no provision for a
marginal pass. For instance, a vehicle
that “marginally passes” FMVSS No.
105 still complies with the standard.
Therefore, the agency believes CAS’s
argument is not relevant to the
regulatory framework set forth by statute
and incorporated in the Federal motor
vehicle safety standards. The agency
further notes that the Hunter test
apparatus is a simplified version of the
road transducer pad that the NHTSA in
light of comments by the industry
considered prior to selecting torque
wheels as the most acceptable method
of measuring adhesion utilization.
Therefore, the agency believes that it
would be inappropriate to require this
method of evaluating compliance.

Advocates stated that the real-world
effects of the adhesion utilization test
are uncertain and that NHTSA has not
demonstrated a connection between
real-world situations and the wheel lock
sequence results. Advocates further
commented that there is more to braking

4A heavily front biased vehicle will skid but
remain stable heading forward, since the front
wheels will lock first. In contrast, a rear biased
vehicle will spin out, since the rear wheels will
lock first and those wheels would tend to lead.

stability than front-axle bias and that
plow-out skids will result in lane
departures and stopping distances that
are too long for safety purposes, even for
vehicles with front axle bias and ABS.
Advocates further stated that

Real-world crash results for cars tested under
the two-part Adhesion Utilization protocol
may not be favorable for significant numbers
of production cars. The truncation of the
testing protocol that has accompanied the
proposed two-stage system of the current
SNPRM comprising the Wheel-lock Sequence
and Torque Wheel (especially due to
adoption of the 90% efficiency rationale)
creates a “‘window’’ of allowable production
variability that can permit a significant, but
unquantifiable, percentage of assembly-line
vehicles to be rear-brake biased. Under
certain operating conditions, especially those
uncontrolled by the reduced performance
specifications of the current proposed rule,
such as the elimination of a low-coefficient
surface test, many cars may experience
serious instability under severe braking. The
plain fact is that even if both parts of the two-
stage test as proposed are used for a given car
model, this still will not ensure that all cars
will have appropriate front-brake bias and
does not foreswear the potential for an
unknown number of production units to be
susceptible of serious spin-out crashes in
panic braking situations. Despite advocating
the two-stage test in this SNPRM, the agency
itself obviously still harbors doubts over its
adequacy to detect cars with rear-brake bias.

Advocates has expressed two
concerns. Their first concern is that, by
having a simple wheel lock sequence
test, manufacturers would produce cars
that have too much front axle bias in
their brake systems, because such a
vehicle would always pass the wheel
lock sequence test. The extreme
example of this would be a car with no
brakes at all on the rear wheels. Such a
vehicle would always be dynamically
stable, but if braked to the point of
wheel lockup would provide no ability
to steer. This concern by Advocates
ignores the adhesion utilization
requirement is only one of many
requirements in the standard, and
therefore is not the sole factor in
determining brake system design. If a
manufacturer were to produce a car
with too much front bias, it would
compromise the vehicle’s ability to
satisfy other requirements of the
standard, such as service brake stopping
distances, partial failure, failed power
assist, and parking brake requirements.

Advocates’ second concern is that,
because of the 10% allowance for test
variability, a vehicle could pass the
torque wheel test and still be rear-
biased, and therefore “susceptible of
serious spin-out crashes.” While it is
theoretically possible for a vehicle to be
slightly rear-biased and still pass the
torque wheel test, NHTSA believes this
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possibility is extremely remote. If a
manufacturer were to design a vehicle to
exhibit slight rear bias, production and
test variability would create too great a
risk that the vehicle would not comply
with either the wheel lock sequence test
or the torque wheel test. Rather, the
10% allowance is meant to allow cars to
be designed with brake balance that is
still front-biased, but closer to ideal than
could be achieved if the manufacturer
had to worry about a failure of the
torque wheel test due to test variability.
Also, for a vehicle to exhibit a tendency
to spin out, it must experience a
condition where the rear wheels are
locked and the front wheels are not.
Any vehicle falling in the 10%
“window” would be so close to ideally
balanced that the point of wheel lockup
would be essentially simultaneous for
both axles, and a condition of rear axle
lockup without front axle lockup would
be almost impossible to maintain.

b. Wheel Lock Sequence Test. NHTSA
explained its tentative determination in
the SNPRM (Notice 5) that the wheel
lock sequence test would identify those
vehicles that are heavily front biased.
Such vehicles have good stability
characteristics because their front brakes
always lock first during braking,
regardless of test surface. Accordingly, a
heavily front biased vehicle would not
need to be subject to the torque wheel
test, since it would be considered to
have inherently good stability
characteristics. Under the proposal, a
vehicle would need to meet the wheel
lock sequence test requirements on all
test surfaces that would result in a
braking ratio of between 0.15 and 0.80,
inclusive, at each of two vehicle loading
conditions: GVWR and LLVW.5 The
wheel lock sequence test would require
a brake application at a linear,
increasing rate such that lockup of the
first axle is achieved between 0.5 and
1.0 second.

GRRF agreed to the proposed wheel
lock sequence test and planned to add
it to R13 and R13H. Ford and Chrysler
stated that there were insufficient data
to establish whether the wheel lock
sequence test could be consistently
repeated. Ford believed that there is
potential for discrepancies between
manufacturer testing and NHTSA
testing.

NHTSA believes that Ford and
Chrysler are incorrect in their
assessment of the wheel lock sequence
test. The agency notes that the available
test data indicate that the wheel lock
sequence test is objective and can be

5This is defined in Section S4 as the unloaded
vehicle weight plus the weight of a mass of 180 kg,
including driver and instrumentation.

consistently repeated.¢ As explained
above, the wheel lock sequence test is
the first part of the adhesion utilization
test procedure, and evaluates whether
there is sufficient front axle bias to
ensure stability in a lock up situation.
If a car has insufficient front axle bias
to consistently meet the wheel lock
sequence test, it does not automatically
fail to comply with FMVSS No. 135.
Rather, it would be tested under the
torque wheel method. If the vehicle
passes the torque wheel test, the wheel
lock sequence test results are irrelevant.

NHTSA expects that 90 to 95 percent
of cars will pass the wheel lock
sequence test, meaning only 5 to 10
percent of the cars will have to be tested
with the torque wheel method. This will
reduce potential testing expenses by a
greater amount than the agency could
have foreseen at the time it published
the 1991 SNPRM.7

Ford requested that the agency specify
a braking ratio of 0.15 to 0.70 instead of
the proposed ratio of 0.15 to 0.80. It
believed that this change would help
avoid degradation and flat spotting of
tires, since under its recommended
ratios only wet surfaces would be
required.

NHTSA has determined that it would
be inappropriate to lower the upper
limit in the braking ratios. If Ford’s
recommendation were adopted, there
would be no assurance of stability on
typical dry road surfaces. Therefore, the
agency has decided to require the wheel
lock sequence test be performed at any
ratio between 0.15 to 0.80.

More generally, NHTSA has
considered whether the range of
possible test surfaces for the wheel lock
sequence test raises practicability
concerns. The agency notes that a
manufacturer will not need to test a
vehicle on every possible surface but
could instead make predictions based
on testing at several points and brake
design characteristics. Moreover,
instead of using the wheel lock
sequence test to screen out vehicles, a
manufacturer could conduct only the
torque wheel tests, which do not
involve a wide range of test surfaces, if

6 ““Harmonization of Braking Regulations, Report
Number 7, Testing to Evaluate Wheel Lock
Sequence and Torque Transducer Procedures,”
DOT HS 807611, February 1990.

7When the 1991 SNPRM was published, the
percentage of cars that may have been required to
be torque wheel tested was already small, given that
the agency expected that 95 percent of all cars
would pass the wheel lock sequence test. Thus,
only five percent of all cars were expected to be
torque wheel tested. As a result of the increased use
of antilock brake systems that do not need to be
torque wheel tested, the agency anticipates that in
model year 1999, the number of cars that might
need torque wheel testing will be less than one
percent.

a manufacturer doubted that its vehicle
could pass the wheel lock sequence test
on all applicable test surfaces. Given the
availability of the torque wheel test,
NHTSA believes that there are no
practicability concerns presented by the
wide range of test surfaces in the wheel
lock sequence test.

Bendix requested that NHTSA clarify
whether the definition of wheel lock in
S7.2.1(f) is applicable to all testing
situations or just those in S7.2. After
reviewing this comment, NHTSA has
modified the description of wheel lock
in S7.2.1(f) to clarify that it only applies
for purposes of the adhesion utilization
test.

MVMA and Ford noted that the
proposed wheel lock sequence test
permits wheel lockups of “less than 0.1
second;” however, the balance of the
SNPRM permits lockup ““for not longer
than 0.1 second.” The agency has
decided to standardize this factor so all
references to wheel lockup will read -”
<0.1 second.”

MVMA, Chrysler, Ford, Toyota, and
the Japanese Automobile Manufacturers
Association (JAMA) commented that it
would be difficult to comply with the
proposed test condition for lockup to be
achieved between 0.5 and 1.0 seconds
after initial brake application. Several
commenters suggested an upper limit of
1.5 seconds, which they believed would
still preclude spike stops. Ford
suggested that the requirement specify
no maximum time, provided the
vehicle’s speed was greater than 15
kilometers per second (km/s) at the time
lock up occurred.

After reviewing the available
information including agency testing,
NHTSA has determined that it is
appropriate to raise the ceiling to 1.5
seconds. The agency has decided not to
remove the ceiling altogether, given the
need to have a specification that is
independent of the actual pedal force
rate since the pedal force rate required
to achieve lock up within a specified
time will vary among vehicles.

Suzuki, Toyota, and JAMA
recommended that S7.2.3(c)(3) be
amended to allow braking force to be
terminated 0.1 seconds after the first
axle locks or when the front axle locks.
Suzuki stated that there is no need to
require continued braking beyond the
first axle lock, since the test is designed
to determine which axle locks first.
Toyota and JAMA stated that if the rear
axle locks first, then the pedal must be
immediately released to prevent
accidents.

After reviewing the comments,
NHTSA has decided to modify
S$7.2.3(c)(3) to state the following: “The
pedal is released when the second axle
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locks, or when the pedal force reaches
1000 N (225 Ibs), or 0.1 seconds after
first axle lockup, whichever occurs
first.”” This modification of the language
should avoid the problems cited by the
commenters.

BMW requested that the wheel lock
sequence test be run at speeds of 50 km/
h, claiming that the conditions proposed
in the 1991 SNPRM demand a higher
initial speed and brake pedal
application rate than the OICA proposal.
NHTSA believes that the proposed test
speed of 65 km is appropriate for safety
and consistent with ECE R13H. BMW
neither raised a safety concern nor
provided any documentation to support
its request to lower the test speed.
Accordingly, the test speed for the
wheel lock sequence test is adopted as
proposed.

Ford, Chrysler, and MVMA requested
deleting the speed channel filtering test
condition or clarifying it so that it
applies only to analog instrumentation
methods. They stated that a low pass
filter, having a low cut-off frequency is
applicable to analog data recording but
not digital data recording.

NHTSA has decided to clarify
S7.2.3(9) and (h) so that it refers only to
analog instrumentation. These sections
address the automatic recording of data
and speed channel filtration and are
unnecessary for digital data recording.

In the 1991 SNPRM (Notice 5),
NHTSA proposed a modified wheel lock
sequence test for a vehicle equipped
with an antilock brake system on one or
both axles. Under this proposal, an ABS
equipped vehicle would have to be
capable of stopping on a surface with a
transition from a high PFC to a low PFC
without wheel lockup exceeding 0.1
seconds, after decelerating in a hard
braking from 100 km/g to a stop. The
agency believed that this would test the
ABS'’s ability to compensate for changes
in surface quality and conditions
encountered in everyday driving. The
agency requested comment about the
need to adopt other aspects of Annex 13
addressing braking efficiency and split
coefficient of friction surfaces, as more
advanced ABS are sold in the United
States.

MVMA and Ford requested that
vehicles with axles not directly
controlled by ABS be allowed to be
certified as complying with the wheel
lock sequence test. They incorrectly
stated that while the 1991 SNPRM only
applied the wheel lock sequence test to
non-ABS vehicles, a vehicle with rear
wheel only ABS should also be
permitted to demonstrate brake balance
by the wheel lock sequence test. They
stated that the use of the wheel lock
sequence test is unrelated to whether

the vehicle is equipped with ABS and
should be allowed for either design as
an alternative to the torque wheel test.

After reviewing the comments,
NHTSA has decided that only vehicles
without any ABS should be required to
run the wheel lock sequence test. The
agency notes that differentiating
between all-wheel and rear-wheel ABS
as it relates to brake balance is not
appropriate since in either case rear
wheel lockup will not occur if the ABS
is operational.

c. Torque Wheel Test. Under the 1991
SNPRM (Notice 5), a vehicle that failed
any single test run of the wheel lock
sequence test would be subjected to the
torque wheel 8 test to directly measure
braking forces under a wide range of
deceleration conditions and provide
data needed to generate detailed
adhesion utilization calculations. Under
the proposal, to pass the torque wheel
test, a vehicle would need to
demonstrate that the plots of its
adhesion utilization performance fell
within a specified range. Section S7.4.3
sets forth the test conditions for the
torque wheel procedure, including
initial brake temperature, test speed,
pedal force, cooling, number of test
runs, test surface, and the data to be
recorded.

NHTSA tentatively concluded that the
torque wheel test represented an
objective and repeatable method for
gathering data for the construction of
adhesion utilization curves. The agency
noted that the torque wheel procedure
requires more expensive test equipment
and more time to administer than the
wheel lock sequence test.

After reviewing the available
information, NHTSA has decided to
modify the section on torque wheel
testing in S7.4 to exclude from testing
any car equipped with ABS. The agency
has determined that adhesion utilization
testing is only relevant for brake balance
in the event of lock up, which will
either not occur, or occur for negligible
amounts of time, on wheels controlled
by ABS. Assuming the ABS is operating,
this is true for vehicles in which all
wheels are directly controlled by ABS,
or on rear wheel-only ABS vehicles. In
rear wheel-only ABS vehicles, the front
wheels would always lock before the
rear wheels, which would not lock at
all, or lock for negligible amounts of
time. Accordingly, the number of cars
that will have to undergo adhesion
utilization testing will drop to a small
percentage of the overall fleet as ABS

8 Torque wheels are strain gauge instrumented
devices that fit between the brake rotor or drum and
the wheel assembly, and which directly measure
the reaction torque that is developed by the friction
between the tire and road surface during braking.

becomes more prevalent over the next
few years.®

GM, Ford, MVMA, and Chrysler
requested that S7.4.3 be changed to
require stops from 50 km/h at both
GVWR and LLVW, in addition to the
proposal for stops from 100 km/h. They
stated that the additional test runs
would increase the database’s statistical
accuracy and provide stopping data at
the speed at which the wheel lock
sequence test is conducted. They state
that specifying an additional test speed
will reduce the standard error in the
estimate by 30 percent. In addition, GM
stated that by specifying two test
speeds, a manufacturer would no longer
be able to design speed sensitive brake
systems specifically designed to handle
stops from 100 km/h. Similarly, Ford
commented that alternating between the
test speeds would avoid speed
conditioning of the brakes.

After reviewing the comments and
other available information, NHTSA has
decided to modify S7.4.3 to require five
stops from 100 km/h, and five stops
from 50 km/h, at each of the test
weights, LLVW and GVW, for a total of
20 stops. The agency agrees with the
commenters that stops from both speeds
will prevent speed conditioning and
ensure that manufacturers design brakes
that will be effective over a wide range
of initial speeds. NHTSA has decided to
increase the maximum pedal force rate
to 200 N/second (45.0 Ibs./sec.) for the
stops from 50 km/h in order to achieve
sufficient deceleration levels.

Ford stated that the paired torque and
force values generated for S7.4.4 may
not be uniformly distributed when
plotted against each other, a situation
that may affect the overall outcome.
Ford stated that data point distribution
will not be uniform if the pedal force
and the vehicle deceleration are not
changing linearly. It recommended
using a linear regression analysis after
dividing the input force into several
increments and averaging all data points
within the respective increments to
yield a single average value for that
increment.

NHTSA has determined that the
modification recommended by Ford is
not necessary. The agency believes that
there will be no “‘constant pedal force”
increments at all, if the rates of pedal
force application are held within the
limits prescribed in S7.4.3(c). The
agency notes that in evaluating this
phenomenon in the context of worst
case scenarios, VRTC determined that

9The agency estimates that by model year 1999,
when FMVSS No. 135 will come into full force,
approximately 85-90 percent of passenger cars will
be ABS-equipped.
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there was no significant change in the
results.10

Ford and MVMA commented that the
test condition in S7.4.3(i), which
specifies 20 to 25 snubs from 50 km/h
at each of the two loading conditions, is
excessive. They state that one or two
stops from each loading condition
would be sufficient for determining
variable proportioning valve (VPV)
performance. Alternatively, Ford and
MVMA stated that the digital data
obtained for each of the torque wheel
test stops would provide another source
of data for determining variable
proportioning valve performance. They
requested that if the agency decides to
require 20 to 25 snubs, then the snubs
be performed at the end of the test
sequence to avoid any non-repeatable
conditioning of the brake lining.

NHTSA has determined that 20 to 25
snubs to determine the variable
proportioning valve performance may
be unnecessary, but that the suggested 1
to 2 stops would be inadequate to cover
the entire range of brake pressures. The
agency has decided to modify S7.4.3(i)
to specify 15 snubs. The agency believes
that this test procedure will be sufficient
to appropriately evaluate variable
proportioning valve performance
without introducing unnecessary
conditioning of brake linings. The
agency notes that these extra snubs are
only needed when the vehicle is
equipped with a variable proportioning
valve. With fixed proportioning, the test
is a static test, which will have no effect
on conditioning of the brake linings.

Ford stated that the linear regression
data should only include torque data
collected when the vehicle deceleration
is within the range of 0.15g to 0.80g
rather than when torque output values
are >34 N/minute.

NHTSA agrees with Ford’s comment
and has modified S7.4.4(b) to reflect this
change. The agency believes that it
would be inappropriate to use data
compiled outside the required
performance range of the torque wheel
test, since such data may not be relevant
to the actual performance requirements.

GRRF, GM, Ford, the MVMA, Suzuki,
JAMA, Toyota, Honda, and OICA
commented that the upper limit line in
Figure 2 in S7.4.4(h) (represented in
S7.4.5.1 by the equationz=0.1 + 0.7
(k—0.2)) is unnecessary and should be
eliminated. Ford and GM stated that the
line is unnecessary because, even
though the wheel lock sequence test has
no check for excessive front bias, the

10“Harmonization of Braking Regulations, Report
Number 7, Testing to Evaluate Wheel Lock
Sequence and Torque Transducer Procedures,”
DOT HS 807611, February 1990.

cold effectiveness test does. Suzuki,
JAMA, Toyota, and OICA stated that the
adhesion utilization requirement in
S7.4.5.2 for a rear axle is more stringent
than the requirement than S7.4.5.1,
making S7.4.5.1 redundant.

NHTSA agrees with the commenters
that a vehicle that is so front-biased that
it would not satisfy the efficiency
requirement proposed in Notice 5
would in all probability not be able to
meet the cold effectiveness and/or other
stopping performance requirements in
the standard. Therefore, the efficiency
requirement proposed in S7.4.5.1 of
Notice 5 is essentially redundant.
Accordingly, the agency has decided not
to include the upper line in Figure 2. In
addition to deleting the area of Figure 2
defined by the equation z=0.1 + 0.7
(k—0.2), NHTSA is modifying S7.4.5 by
deleting the text of S7.4.5 and S7.4.5.1,
and renumbering S7.4.5.2 as S7.4.5.

Chrysler recommended using deep
dish wheels and changing tires on the
torque wheels, claiming that use of
torque wheels will deform normal road
wheels by pushing them further out
than their normal position. Ford and
MVMA requested that the agency
modify the requirement to permit use of
a separate set of tires in the torque
wheel test, based on its concern that
lockup situations in other tests under
FMVSS No. 135 could flatten or wear
spots on tires.

NHTSA has decided to permit
manufacturers to use a separate set of
tires for the torque wheel test, even
though the agency believes that it is
unlikely that the tires will be worn
down prior to the adhesion utilization
test which comes at the beginning of
FMVSS No. 135’s test sequence. The
agency notes that new tires will not alter
the adhesion utilization curve for the
vehicle. The agency agrees with
Chrysler that manufacturers using deep
dish rims can avoid tire demounting
and thus simplify testing, if they can use
such rims with tires already mounted.
Based on these considerations, the
agency has modified S7.4.2(d) to permit
optional use of a separate set of tires for
the torque wheel test.

Suzuki commented that for purposes
of the torque wheel test, the definition
of LLVW should be changed to
unloaded weight plus 200 kg, rather
than the present 180 kg. It stated that
180 kg may be insufficient to cover the
total weight of the driver and required
instrumentation.

NHTSA believes that most
instrumentation packages fall within the
180 kg specified in the Standard.
Moreover, the agency is not aware of
any instrumentation packages that
exceed the weight allowed for LLVW

testing. Based on these considerations,
the agency has decided not to change
S7.4.2.

Hunter, a manufacturer of a brake
balance tester, stated that its device can
provide results similar to a road
transducer pad. It further stated that its
device can be used without the need to
modify the vehicle.

NHTSA is aware of Hunter’s brake
balance tester, which is a simplified
version of the road transducer pad.
While the Hunter device can provide a
rough measure of adhesion utilization,
NHTSA believes that the methods of
measuring adhesion utilization adopted
by the agency are superior to the Hunter
device, since the torque wheels evaluate
adhesion utilization more precisely. The
agency notes that the automotive
industry and foreign governments
interested in harmonization have stated
that the proposed methods of measuring
AU are appropriate.

In the 1991 SNPRM, the agency stated
that assuming one torque wheel
equipment package will service the
needs for five years of typical yearly
production runs of 30,000 to 100,000
vehicles, the torque wheel would result
in a unit cost increase of $0.15 to $0.50
per vehicle.

Kelsey-Hayes stated that NHTSA
underestimated the expense of torque
wheel equipment. It stated that the
agency’s discussion of the economic
burden associated with the cost of one
set of torque wheels over a test run is
misleading and incomplete, since
numerous sets of torque wheel
instrumentation will be required.

NHTSA believes that its estimates in
the 1991 SNPRM were reasonably
accurate, with the following minor
modifications. The agency expects that
the cost for a set of four torque wheels
(including adapters to accommodate
varying wheel mounting bolt patterns)
to be approximately $40,000 and
$15,000 for the on-board digital data
acquisition system that will record the
testing results. The equipment should
last five production years, which
correlates to an annual expense of
$11,000 per year. This figure is further
reduced when amortized on a per
vehicle basis. The agency estimates that
direct labor costs for each test to be
approximately $50 (including costs for
instrumentation technicians, and
drivers). The agency estimates that the
marginal cost increase per car attributed
to the torque wheel test will be between
$0.10 and $0.16, depending on the size
of the vehicle’s production run and the
number of vehicles in the run that the
manufacturer wants to test, since the
manufacturer need not test every
vehicle in a vehicle run. The agency
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further notes that less than 1.0 percent
of vehicles will actually have to undergo
the test by model year 1999, given that
most vehicles will be equipped with
antilock systems and even most of those
non-ABS equipped vehicles will pass
the wheel lock sequence test. Based on
the above considerations, NHTSA has
concluded that the expense and time
required to administer the torque wheel
test will not pose an unreasonable
burden on manufacturers.

The agency notes that torque wheels
have been in use at least for the last 50
years for evaluating vehicle
characteristics other than adhesion
utilization. Most of the major vehicle
manufacturers already have torque
wheels and use them extensively.
Therefore, the cost of torque wheels for
FMVSS No. 135 needs to be amortized
over more than just its use in evaluating
adhesion utilization.

No costs associated with the test
surface are expected for torque wheel
testing because a high coefficient of
friction test surface is already required
for testing under the existing standard.
No costs are expected for the wheel lock
sequence test because, if enough
surfaces are not already available to
potential users, they could use the
torque wheel test, given that it would be
cheaper to use than constructing and
maintaining new test surfaces. In other
words, costs associated with the wheel
lock sequence test might be so high that
manufacturers would go directly to the
torque wheel test to incur lesser costs.

6. Cold Effectiveness

The cold effectiveness test evaluates
the ability of a vehicle’s brake system to
bring a vehicle to a quick and controlled
stop in an emergency situation. In the
1991 SNPRM, NHTSA proposed the
same cold effectiveness test as proposed
in the 1987 SNPRM, with some minor
modifications. Specifically, the agency
proposed that vehicles would have to
stop within 70 m in both the fully
loaded and lightly loaded conditions.
Based on testing and information
supplied by the commenters, the agency
believed that this stopping distance
requirement for a cold effectiveness test
is equivalent in stringency to the current
requirement in FMVSS No. 105. The
agency continues to believe that the
requirements for the cold effectiveness
test are of equivalent stringency, as
explained below.

Like the other effectiveness tests, the
proposed stopping distance
requirements for the cold effectiveness
test was expressed in the form of an
equation. Specifically, this equation
provides that stopping distance must be
less than or equal to 0.10V + 0.0060V,

where V refers to velocity in km/h. The
first part of the equation, the 0.10V
term, accounts for brake system reaction
time of 0.36 second. The second part of
the equation, 0.0060V, represents an
assumed mean fully developed
deceleration rate. The specified
performance criterion is not the
deceleration rate or the system reaction
time, but the stopping distance.

Commenters disagreed about the
stringency of the proposed stopping
distance tests. While GRRF agreed to the
proposed 70 m requirement in the
interest of harmonization, GM, Ford,
MVMA, Advocates, and the CAS
disagreed with the proposed stopping
distances. GM stated that the reduction
in maximum allowable pedal force
increased stringency by 27 percent. It
further stated that of nine cars it tested,
three failed to meet the proposed 70 m
and an additional four failed to meet the
70 m within 10 percent compliance
margin. Based on this information, GM
argued that a significant number of its
vehicles would fail the proposed cold
effectiveness test, even though they
would comply with FMVSS No. 105.
Ford and MVMA stated that the
stopping distance was appropriate if the
PFC were raised to 1.0.

In contrast, Advocates and CAS
commented that the proposed stopping
distances were not sufficiently stringent.
Advocates stated that the stopping
distance should be reduced from 70 m
in order to force more original
equipment manufacturers to include
ABS and brake power assist units as
standard equipment. CAS objected to
increasing the reaction time component
in the stopping distance formula.

After reviewing the available
information, NHTSA has determined
that requiring a passenger car to come
to a complete stop within 70 m (230
feet) from 100 km/h (62.1 mph) provides
an appropriate level of braking
performance. The agency has decided to
require the cold effectiveness test to be
conducted at both LLVW and GVWR,
with the pedal force being between 65
and 500 N (14.6 to 112.4 Ibs).

As it has emphasized in earlier
notices, NHTSA notes that it is
inappropriate to look only at the raw
numbers in FMVSS No. 105 and FMVSS
No. 135 and state that one standard is
more or less stringent than the other.
Agency tests conducted on identical
vehicles to the performance
requirements in FMVSS No. 105 and
FMVSS No. 135 indicate that the
average margin of compliance for the
cold effectiveness tests at GVWR in the
two standards were almost identical
(11.5 percent for FMVSS No. 135, and
11.9 percent for FMVSS No. 105).

Therefore, NHTSA does not agree with
GM’s assertions that FMVSS No. 135 is
more stringent than FMVSS No. 105.

NHTSA notes that the stopping
distances specified in FMVSS No. 135
are slightly longer than the distances
specified in FMVSS No. 105.
Nevertheless, the agency is confident
that the two FMVSSs provide a
comparable level of safety, for the
following reasons. First, the new
burnish procedure in FMVSS No. 135,
which is closer to real world practice, is
not as severe as that in FMVSS No. 105.
As a result, the longer stopping
distances in the new standard are
mostly attributable to the less severe,
but more realistic, burnish procedures,
not to an inherent weakening of brake
efficiency requirements. Second, the
maximum allowable pedal force has
been reduced from 150 Ibs in FMVSS
No. 105 to 112.4 Ibs in FMVSS No. 135.
Along with lengthening the stopping
distances slightly, the lower pedal force
will more closely reflect the pedal forces
likely to be applied by real world
drivers, as opposed to those on a test
track.

NHTSA notes that CAS incorrectly
assumes that increasing the brake
reaction time component in the
stopping distance equation, by itself,
decreases the test’s stringency. Brake
reaction time is merely part of a formula
by which stopping distances are gauged,
but it is the stopping distance, and not
the formula, which determines the
stringency of the rule. To illustrate, in
the 1991 SNPRM, the agency increased
the reaction time component of the cold
effectiveness test equation from 0.07V to
0.10V. However, the stopping distance
remained at 70 m. To compensate for
this change in the system reaction time,
the deceleration term was modified
slightly. Accordingly, a vehicle must
still stop in 70 m, so there is no actual
increase or decrease in stringency from
the first SNPRM.

NHTSA believes that Advocates’
concern about the installation of power
assist units is moot. According to
Ward’s Automotive Reports (December
30, 1993 and April 18, 1994 Reports), all
current U.S. cars and import cars are
equipped with power brakes. Moreover,
antilock brake systems are quickly
becoming a feature available on many
cars. As stated above, by MY 1999 the
agency expects 85 to 90 percent of all
new cars to be ABS-equipped. The
market is responding directly to
consumer preference, and therefore
Advocates’ goal of having more vehicles
equipped with ABS is being achieved
without a more stringent stopping
distance requirement.



Federal Register / Vol. 60, No. 22 / Thursday, February 2, 1995 / Rules and Regulations

6425

NHTSA disagrees with GM’s
comment that the cold effectiveness
stopping distance requirements are 27
percent more stringent due to lower
allowable pedal force, because cold
effectiveness stops are usually not pedal
force limited. In other words, despite
the maximum allowable pedal force of
150 Ibs in FMVSS No. 105, vehicles
rarely needed to be braked with such a
pedal force to pass the stopping distance
requirement. In fact, pedal forces rarely
exceeded the 112.4 Ibs (500 N)
permitted in FMVSS No. 135. Therefore,
the agency does not believe that the
lower maximum pedal force allowed in
the new standard will result in
increasing the stringency of the cold
effectiveness requirements in
comparison with FMVSS No. 105.

Toyota commented that the minimum
initial brake temperature should be
raised from 50 °C to 65 °C, but did not
give any reasons for the request.

Based on testing conducted at VRTC,
NHTSA believes that the present
minimum initial brake temperature,
which was proposed in the NPRM and
the two SNPRMs, represents an
appropriate temperature at which to
begin the cold effectiveness test runs,
and has no information indicating it
should be changed. Therefore, the
agency is retaining the initial brake
temperature requirement as proposed.

7. High Speed Effectiveness

In the 1991 SNPRM (Notice 5),
NHTSA proposed a high speed
effectiveness test because cars are
sometimes driven at higher speeds than
provided for in the cold effectiveness
test that is conducted at 100 km/h (62.1
mph). The agency proposed that under
the high speed effectiveness test for
vehicles capable of a maximum speed
over 125 km/h, a vehicle would be
tested at a speed representing 80 percent
of its maximum speed, with a maximum
limit of 160 km/h (99.4 mph). The upper
speed limit was specified due to facility
limitations and safety concerns during
testing. The agency proposed that the
high speed test would only be
conducted for vehicles with a maximum
speed greater than 125 km/h. The
agency proposed a new equation to
reflect the change in system reaction
time from 0.07V to 0.10V. The agency
stated that while the SNPRM proposal is
more stringent than the latest GRRF
proposal, the agency’s test data
indicated that all test cars would be able
to meet the proposed requirement.

The GRRF generally accepted the high
speed effectiveness formula, and the
maximum test speed limit.

Nevertheless, it requested that NHTSA
delete the lower speed limit proposed in

the 1991 SNPRM, since R13 does not
specify a lower limit. GRRF further
stated that the cold effectiveness test
and high speed effectiveness tests are
qualitatively different because the
former is run with the engine in neutral,
while the latter is run with the engine
in gear.

NHTSA is pleased that the GRRF has
agreed to incorporate the proposed high
speed test in R13H. Nevertheless, the
agency believes that it is necessary to
include the lower limit test speed.
Accordingly, NHTSA has decided not to
conduct the high speed test for vehicles
with a maximum speed under 125 km/
h, since it would be illogical and would
provide no safety benefits to conduct a
high speed test at a lower speed than the
speed required by the cold effectiveness
test. The agency notes that 80 percent of
the lowest maximum speed for the high
speed effectiveness test is 100 km/h.
The agency does not believe that
running a high speed test at a speed
lower than 100 km/h, the cold
effectiveness test speed, is worthwhile,
regardless of engine drive position.

Ford commented that the test should
be run only at GVWR, but gave no
reason for deleting the LLVW run.

NHTSA has decided that it is
consistent with the interests of motor
vehicle safety to test at both GVWR and
LLVW since vehicles are used at both
weights. Similarly, it is in the interest of
international harmonization to test at
both load conditions, since R13 does so.
Accordingly, in FMVSS No. 135’s high
speed effectiveness test, a vehicle will
be tested at both LLVW and GVWR. The
test will be conducted at a pedal force
between 65 and 500 N (14.6 to 112.4
Ibs).

JAMA and Toyota recommended
specifying only four runs at high speeds
instead of the six proposed in the 1991
SNPRM.

NHTSA previously addressed this
issue in the 1987 SNPRM in which the
agency proposed increasing the number
of test runs from four to six. In that
notice, NHTSA explained that such a
change would minimize driver effects
and decrease test variability, because
the prescribed performance would have
to be achieved on only one stop in the
six runs. Even though reducing the
number of runs to four might nominally
decrease the expense of the test, such a
change could increase the test’s
stringency.

8. System Failure

In previous notices, NHTSA proposed
stopping distance requirements for
situations involving the engine being
off, antilock functional failure, variable
proportioning valve failure, hydraulic

circuit failure, and the power assist unit
being inoperative. Aside from the
engine off requirement, FMVSS No. 105
includes similar requirements which are
crucial if part of the service brake
system or engine should fail or become
inoperative. These requirements ensure
that the vehicle’s brake system will still
be able to bring the vehicle to a
controlled stop within a reasonable
distance.

a. Stops with engine off.—In the
NPRM and two SNPRMs, NHTSA
proposed requirements to address stops
with the engine off. The agency
explained that the proposed
requirement was reasonable since
engine stalling is a relatively common
occurrence, even though FMVSS No.
105 does not include a comparable
requirement. The proposal to require
vehicles to stop within 73 m after
engine failure was slightly less stringent
than the 1987 SNPRM'’s proposed
requirement for stops within 70 m. The
agency stated that the proposal was
consistent with the latest proposal by
GRRF and thus will promote
harmonization.

Advocates and CAS were concerned
that the longer permissible stopping
distance of 73 m in the engine failure
condition would increase crashes. The
GRRF recommended that the vehicle be
able to stop after engine failure within
70 m rather than the proposed 73 m.
The GRRF stated that the requirements
of R13 and R13H should be easily met,
provided that there is an adequate
reservoir in the braking system and a
non-return valve is fitted to the brakes.
This equipment should ensure that the
brakes can operate even without the
engine running.

NHTSA has decided to adopt the
engine failure test with a stopping
distance of 70 m. Throughout the
rulemaking, the agency has attempted to
make the engine failure stopping
distance consistent with GRRF and
consistent with the stopping distance
requirement in the cold effectiveness
test. In the 1991 SNPRM, the agency
stated that its proposal was consistent
with the GRRF. This was true when the
stopping distance was 73 m for both the
cold effectiveness and engine off tests.
Since the cold effectiveness stopping
distance is now 70 m, the agency is
adopting a stopping distance of 70 m for
the engine off test. The engine off test
will be performed at GVWR, with six
stops from 100 km/h, using a pedal
force between 65 N and 500 N.

b. Antilock functional failure.—In the
two SNPRMs, NHTSA proposed
separating the antilock and variable
proportioning valve failure
requirements into different sections to



6426

Federal Register / Vol. 60, No. 22 / Thursday, February 2, 1995 / Rules and Regulations

reflect the differing failure modes. In the
1991 SNPRM, the agency proposed
slightly different stopping distances to
reflect the increase in system reaction
time and higher decelerations on the
cold effectiveness test, while
maintaining the same percentages as in
the 1987 SNPRM.

For Antilock functional failure,
NHTSA proposed a stopping distance of
85 m from a test speed of 100 km/h. The
proposed requirement would apply only
to functional failures of the ABS system
and not to structural failures that are
covered by the hydraulic circuit failure
requirements. The proposed stopping
distance maintains the philosophy that
antilock functional failure performance
should be 80 percent of the cold
effectiveness performance requirement,
and is consistent with the requirements
adopted for Regulation R13H.

Without explaining what it perceived
to be inconsistent, Fiat requested that
the agency make the antilock failure
requirements in FMVSS No. 135
consistent with R13H. Advocates and
CAS requested that NHTSA adopt a
stopping distance of 80 meters as
proposed in the NPRM. They
commented that the SNPRM'’s proposed
stopping distance of 85 meters, while
lower than the distance proposed in the
1987 SNPRM, still exceeded the NPRM
by 5 meters.

NHTSA has decided to adopt the 85
meter stopping distance requirement for
antilock functional failure, as proposed.
The agency believes Fiat’s comment
must have been based on a mistaken
impression that the requirement in
Regulation 13H was some other value.
In fact, the two requirements are
harmonized.

The observations of CAS and
Advocates that the performance
requirement has changed by 5 meters
since the NPRM (Notice 1) is correct.
Due to various changes in the equations,
which have been explained in the two
SNPRMs, the proposed requirement
went from 80 meters to 86 meters, and
then back to 85 meters. Nevertheless,
the 80 percent of cold effectiveness
performance concept has been
maintained throughout this rulemaking.
The value being adopted is in agreement
with that philosophy, is harmonized
with the proposed Regulation 13H, and
is considerably more stringent than the
corresponding requirement in FMVSS
No. 105. CAS and Advocates have
provided no justification for returning to
an 80 meter value.

Ford, ITT-TEVES, GM, BMW,
Chrysler, the GRRF, and MVMA
requested that the agency clarify the
definition of an ABS ““functional failure
simulation” to indicate that only the

ABS system is covered by this
requirement. GM and Chrysler stated
that the ABS failure test should not be
misunderstood to include failures
affecting other aspects of the service
brake system. They explained that
although ABS have previously been
added on to the service brake system,
increasingly ABS is completely
integrated into the service brake system.

Based on the comments, NHTSA
believes that it is necessary to clarify the
meaning of the phrase “any single
functional failure in any such system.”
Since this requirement applies to
antilock systems, only a failure in an
antilock system is covered by this
requirement. Nevertheless, if a
functional failure of the ABS also affects
or degrades the service brake system, no
artificial means are entailed to keep the
service brake system intact when that
failure is introduced. In such a
situation, the vehicle with the failed
ABS and failed service brake system
resulting from the single failure, will
then be subject to both the ABS failure
and partial system failure tests. As the
commenters state, manufacturers are
increasingly building integrated brake
systems rather than installing add-on
antilock systems. The agency believes
that this requirement is appropriate
since it will prohibit any single ABS
failure from degrading the service brake
systems beyond the performance
requirements of the ABS failure test. To
ensure clarity, NHTSA has decided to
add the following provision to
S$7.8.2(g)(1): “Disconnect the functional
power source, or any other electrical
connector that would create a functional
failure.”

Ford recommended deleting the ABS
functional failure test at LLVW, stating
it was the same as the LLVW cold
effectiveness test, if the ABS functional
failure is limited to a non-actuation
failure mode. In the cold effectiveness
test, ABS is active and therefore may
actuate during the test. For the ABS
functional failure test, the ABS is not
working. If the ABS is of an add-on type
design rather than an integrated system,
and if the cold effectiveness test is
conducted at a brake force level that
does not result in activation of the ABS,
then it is true that the tests would be
redundant. However, in many cases one
or both of those conditions are not met,
so the tests would be different.
Therefore, it would be inappropriate to
delete the test as requested by Ford.

Bendix stated that with respect to
S$7.8.2(9)(2) 11, the electrical function

11This section requires a determination of
whether an ABS electrical functional failure
activates the brake system warning indicator.

failure induced should be one that
makes the system inoperative in order to
activate the warning indicator. Kelsey-
Hayes requested that the agency clarify
the meaning in S7.8.2(g)(2) about the
continuing operation of the system.

An electrical functional failure that
makes the ABS inoperative is required
by S5.5.1(b) to activate the warning
indicator. S7.8.2(g)(2) is the test to
determine compliance with S5.5.1(b). In
response to Kelsey-Hayes, the agency
notes that an unplugged ABS module
should activate the antilock system
warning indicator. The agency has
decided to clarify paragraph S7.8.3 by
adding the words “‘service brake” before
the word “‘system.”

c. Variable brake proportioning
functional failure.—In the 1991 SNPRM
(Notice 5) NHTSA proposed a stopping
distance of 110 meters from a test speed
of 100 km/h to evaluate variable
proportioning valve failure. This was
slightly shorter than the distance of 112
meters proposed in the 1987 SNPRM. In
both notices, the proposal was based on
the mean fully developed deceleration
rate of 60 percent of that required for the
cold effectiveness test. In the 1991
SNPRM, the agency revised the proposal
to better define how a variable
proportioning valve failure is simulated
and to clarify that a warning to the
driver of valve failure is only required
where there is an electrical functional
failure in the variable proportioning
valve.

Fiat commented that the variable
proportioning valve functional failure
test is not necessary given that neither
EEC directive 75-524 nor R13 and R13H
test for this type of failure, despite years
of experience.

NHTSA believes that the lack of
documented variable proportioning
valve passenger car failures in the U.S.
is not a sufficient reason against
specifying this requirement. The agency
notes that there have been considerable
problems with variable proportioning
valves on trucks, the vehicle type most
typically equipped with variable
proportioning valves, both in the U.S.
and in Europe. Fiat produced no data to
support its assertion that the test is
unnecessary for passenger cars. NHTSA
notes that a corresponding requirement
is included in the proposed Regulation
13H.

ITT-TEVES recommended a stopping
distance of 168 m for the variable
proportioning valve failure test. It
reasoned that vehicles would not be
able to meet the 110 m stopping
distance because of wheel lock caused
by a dynamic load transfer from the rear
to the front of the vehicle during
braking.
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NHTSA disagrees with ITT-TEVES
recommendation to dramatically
increase the stopping distance
requirement for the variable
proportioning valve test. The agency
believes that it would be inconsistent
with motor vehicle safety to allow a
vehicle that is so greatly influenced by
an operational variable proportioning
valve that when the valve fails the
brakes lock up and the vehicle needs
168 meters to stop. The agency further
notes that the problem discussed by the
commenter, which might affect trucks in
rare cases, is even less likely to affect
passenger cars.

The GRRF stated that the 60% cold
effectiveness requirement is more
stringent than the European
specification in Regulation 13.
Nevertheless, the GRRF stated that it
could accept the proposed performance
requirement for variable proportioning
valve functional failure for purposes of
Regulation 13H, provided that its
concerns set forth below with respect to
S7.9.2(9)(1) are met.

Chrysler, Ford, MVMA, and the GRRF
commented that when a variable
proportioning valve is disconnected or
fails for any reason, it reverts to a
default position, functioning at the
lowest pressure possible in its
proportioning range. Therefore, they
state that S7.9.2(g)(1) should be changed
to reflect this default condition. They
believe that to require the proportioning
valve to be operated in any specified
position in its operating range would
require equipment that is not found on
current vehicles.

NHTSA agrees with the commenters
that S7.9.2(g)(1) should be revised to
allow the variable proportioning valve
to return to its normal, default, position,
when disconnected, since this will more
accurately test the vehicle’s real world
braking ability. Accordingly, the agency
has decided not to require the variable
proportioning valve to be held in any
position in its operating range, thus
allowing it to revert to its uncontrolled
condition.

NHTSA notes that the stopping
distances for variable proportioning
valve functional failure are shorter than
those of FMVSS No. 105 (while the
stopping distances for structural failure
are longer). The agency has determined
that the stopping distances which are
more stringent for functional failures are
appropriate, since functional failures are
more likely to occur.

d. Hydraulic circuit failure. In the
1991 SNPRM (Notice 5), NHTSA
proposed a stopping distance of 168 m
(551 feet) from a test speed of 100 km/
h. This proposal is identical to that
included in the proposed Regulation

13H. It maintains the same deceleration
term as in the 1987 SNPRM (Notice 4),
but reflects the proposed reaction time
changes in the equation for the cold
effectiveness performance requirement.

Advocates stated that increasing the
stopping distance in the hydraulic
circuit failure test by 42 feet from the
NPRM (Notice 1) decreased the
Standard’s stringency compared to the
initial proposal. It further stated that the
1991 SNPRM (Notice 5) also was less
stringent than the 1987 SNPRM (Notice
4). There were no other comments
regarding the stringency of this
requirement.

Based on testing and other available
information, NHTSA has decided to
adopt the proposed stopping distance of
168 meters (551 feet) from a test speed
of 100 km/h for both the hydraulic
circuit failure tests. The agency has
decided to adopt the stopping distance
formula (0.10V+0.0158V?2), as proposed
in the 1991 SNPRM. As explained in
previous notices, it is not possible to
compare the stringency of FMVSS No.
105 and FMVSS No. 135 directly when
discussing hydraulic circuit failure
requirements. This is primarily because
there is a significant difference in
allowable pedal force during the test.
FMVSS No. 105 limits pedal force to
150 Ibs, whereas the maximum pedal
force in FMVSS No. 135 is 500 N (112.4
Ibs). Although as a general matter, the
stopping distance of a vehicle improves
as greater pedal force is applied, it is not
possible to quantify a precise
relationship between stopping distance
and pedal force. The relationship
between these factors is non-linear; it
varies among vehicle models, and
depends upon various parts of the
vehicle, including tires and brake
system components. It is broadly true,
however, that as pedal force increases,
stopping distance decreases.

In response to Advocates’ comment
regarding the changes between the 1985
NPRM (Notice 1) and the 1991 SNPRM
(Notice 5), the rationale for those
changes was set forth in the two
SNPRMs.

Bendix requested that S7.10.3(f) be
clarified so that the induced failure for
testing would be limited to the normal
braking circuits, but not as part of the
ABS that is not part of the normal
braking circuit.

NHTSA notes that it is not clear
exactly what Bendix means by ‘““normal
braking circuits.” Section S7.10.3(f)
states that the failure is to be induced
in the service brake system. The failure
could be anywhere in that system,
including any part of an ABS that is
common to the service brake system.
Any part of the ABS that is not common

to the service brake system would be
subject to testing to the failed ABS
requirements, not the hydraulic circuit
failure requirements. The agency
believes the test condition is clear as
stated, and further clarification is
unnecessary. Therefore, S7.10.3(f) is
adopted as proposed.

e. Power assist unit inoperative. In the
1991 SNPRM, NHTSA proposed a
stopping distance of 168 m (551 feet)
from a test speed of 100 km/h. This
proposal is identical to that included in
the proposed Regulation 13H. It
maintains the same deceleration term as
in the 1987 SNPRM, but reflects the
proposed reaction time changes in the
equation for the cold effectiveness
performance requirement.

Advocates opposed the proposed
stopping distance of 168 m for stops
with an inoperative power assist, stating
that it compared unfavorably with the
165 m proposed in the 1987 SNPRM
and the 155 m proposed in the NPRM.
In contrast, Ford and GM stated that the
agency had proposed a significant
increase in stringency from FMVSS No.
105. These commenters recommended a
stopping distance of 177 meters (580 ft),
stating that such a distance would be
equivalent to R13, and would still be
more stringent than the 456 foot
stopping distance in FMVSS No. 105
because of the decreased maximum
pedal force.

After reviewing the comments,
NHTSA has decided to adopt the
proposed stopping distance of 168
meters (551 feet) from a test speed of
100 km/h for stops when the power
assist is inoperative. The agency has
decided to adopt the stopping distance
formula, (0.10V+0.0158V?2), as proposed
in the 1991 SNPRM.

As explained in the section on
hydraulic circuit failure, it is not
possible to compare the stringency of
FMVSS No. 105 and FMVSS No. 135
directly when discussing power assist
failure requirements, primarily because
there is a significant difference in
allowable pedal force during the test.
None of the commenters who asked for
a more or less stringent stopping
distance value provided justification for
their requests.

9. Parking Brake Requirements

a. Dynamic test. In the NPRM and
1987 SNPRM, NHTSA proposed a
dynamic parking brake test that it
believed was consistent with the GRRF
decisions. The dynamic test was
intended to ensure that the driver could
use the parking brake to stop a moving
vehicle during emergency situations. In
the 1991 SNPRM, NHTSA proposed
requiring that vehicles utilizing the
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service brake’s friction linings for the
parking brake be tested at a speed of 80
km/h and that vehicles utilizing
separate friction linings for the parking
brake be tested at 60 km/h. The agency
decided that it was not necessary to
include a stopping distance
requirement, as was proposed in the
1987 SNPRM.

Volkswagen, Mercedes Benz, GM,
Suzuki, MVMA, Chrysler, Ford, and
OICA objected to the proposed dynamic
parking brake test. These commenters
stated that the agency had not identified
any safety need for a dynamic parking
brake test and that FMVSS No. 105 has
no such test. These commenters stated
that such a test is neither needed nor
appropriate since the primary purpose
of the parking brake is to statically hold
a vehicle on a gradient and not to
provide deceleration capabilities for a
moving vehicle. They state that it is
potentially dangerous for drivers to
apply parking brakes in a dynamic
situation because it is difficult to
modulate the application force.
Moreover, such applications could lead
to uncontrollable rear wheel lock up
and loss of vehicle control.

Volkswagen, Mercedes Benz, GM,
Suzuki, MVMA, Chrysler, Ford, and
OICA stated that the dynamic parking
test was adopted in ECE R13 prior to the
almost universal use of dual split
service brake systems. Such brake
systems provide extra braking reserves
in the event of a partial failure because
an independent part of the split system
remains intact and unaffected by the
failure in the other part of the system.
According to the commenters, ECE is no
longer working on revising its dynamic
test, and is even discussing eliminating
it.

Mercedes commented that a dynamic
test penalizes parking brake designs that
are highly self energizing (i.e., that
require a relatively low control force but
are highly effective in static situations)
because their static-efficient design
makes them more susceptible to fading.
It stated that deleting the dynamic test
would improve the design of parking
brakes by permitting the optimization of
their static holding performance.

In contrast, Advocates and CAS
supported including a dynamic parking
brake test, although they opposed the
agency’s decision not to propose
stopping distance requirements in the
1991 SNPRM. Advocates stated that the
important function of a dynamic
standard for parking brake performance
is the ability to control manufacture of
parking brake systems either with or
without separate friction that will
reasonably stop a car from controlling
test speeds when there is a complete

failure of service brakes. That
organization stated that without a
specific stopping distance requirement,
the agency was essentially conceding its
attempt to strengthen .105 in order to
ensure adequate dynamic performance
of the parking brakes when all service
brakes fail.

CAS commented that NHTSA's defect
files contradict GM’s comment that
current brake system designs “‘obviate
the safety need” for emergency brakes
and performance standards. It believed
that in many instances drivers have had
to use the emergency brake as a last
resort to stop the car.

After reviewing the available
information, NHTSA has determined
that a dynamic parking brake test would
provide no significant safety benefits.
This decision is based on the fact that
FMVSS No. 105 does not include a
dynamic parking brake test and on the
current state of braking technology. As
the manufacturers correctly stated, the
ECE requirement pre-dated the
widespread use of split service brake
systems, which are now standard on all
passenger cars. Therefore, the
justification for using the parking brake
in an emergency situation is no longer
relevant. The agency further notes that
the partial failure requirements are
sufficient in dynamic emergency
situations.

Advocates and CAS argued that these
requirements are needed to address the
situation of ““‘complete failure” of a
service brake system. The agency has no
evidence that complete brake failure
(simultaneous failure of both circuits of
a split brake system) occurs with any
significant frequency. Moreover,
because the parking brake is for static
situations such as parking and not
dynamic ones, the parking brake is not
designed to act in dynamic emergencies.
Therefore, the agency is concerned that
applying the parking brake in
emergency situations may cause wheel
lockup and instability. The agency
further notes that the initial impetus to
harmonize with the ECE with respect to
a dynamic parking brake requirements
will likely become moot, given that the
ECE is currently discussing deletion of
this requirement from R13 and R13H.

b. Static test. FMVSS No. 105 requires
that a passenger car’s parking brake be
able to hold the vehicle when it is
parked on a 30 percent grade and a force
is applied to the parking brake control
not exceeding 125 pounds for foot
operated parking brake systems and 90
pounds for hand operated parking brake
systems. In the NPRM, the agency
proposed requiring the brake to hold the
vehicle when parked on a 20 percent
grade and a force not exceeding 500N

(112 pounds) for foot-operated parking
brakes and 320N (72 pounds) for hand
operated parking brakes.

In the 1991 SNPRM (Notice 5),
NHTSA proposed that the parking brake
be able to hold the vehicle when it is
parked on a 20 percent gradient and a
force is applied to the parking brake
control not exceeding 500N (112
pounds) for foot operated brakes and
400N (90 pounds) for hand operated
brakes. The static parking brake test is
a pass/fail type of test, i.e., the parking
brake either holds the vehicle or it does
not. Accordingly, the test’s stringency is
determined by the gradient and the
allowable control force. The two test
conditions are interrelated since the
higher the force that is applied to the
control, the steeper the gradient on
which the vehicle can be held in place.
In proposing in the SNPRMs to have the
hand control force limit at 400 N, the
agency stated that the static parking
brake test would be somewhat less
stringent for manual transmission
vehicles, but would be equivalent for
automatic transmission vehicles, which
make up the majority of cars sold in the
U.S. today.

Advocates objected to the
reinstatement in the 1987 SNPRM
(Notice 4) of the 400 N (90 Ibs.)
allowable control force for hand brakes,
stating that the 320 N (72 Ibs.) level
proposed in the NPRM clearly
recognized the increasing prevalence of
hand-operated parking brakes in the
American car fleet and the simultaneous
surge in numbers and percentage
representation of elderly car operators
who often cannot apply high levels of
force to hand-operated parking brakes.

Advocates also argued that other
aspects of the existing parking brake
requirements of FMVSS No. 105 have
been weakened. That organization noted
that the gradient for the parking brake
test is 30 percent in FMVSS No. 105, as
opposed to 20 percent in the proposed
FMVSS No. 135. Advocates stated that
in order to offset this less stringent test
parameter, the agency proposed lower
allowable control forces in the NPRM,
500 N for foot-operated systems and 320
N for hand-operated systems, but later
conceded the proposed improvement for
hand-operated systems.

Advocates stated that in the 1987
SNPRM, NHTSA reasoned that it was
appropriate to specify a less severe
gradient and a stronger engagement
force for hand-operated parking brakes,
because the “‘requirements are
somewhat less stringent than those of
FMVSS No. 105, but [the agency] also
believes that the FMVSS No. 105 level
of stringency for those particular
requirements is unsupported as



Federal Register / Vol. 60, No. 22 / Thursday, February 2, 1995 / Rules and Regulations

6429

resulting in any measurable safety
benefits over the proposal.”

Advocates argued that the agency’s
argument represents an unsupported
rationalization of an European standard
with much less of a discernible safety
benefit. That commenter stated that on
any reasonable intuitive basis, it is clear
that FMVSS No. 105 was aimed at a
higher level of safety and that the
agency’s original NPRM would have
strengthened FMVSS No. 105 and
established improved safety for the
American motorist. That organization
argued that NHTSA has made no effort
at any time over the life of FMVSS No.
105 to collect real-world data on the
safety benefits of its parking brake
performance requirements.

In contrast, Kelsey-Hayes commented
that manufacturers will have to make
design changes since the 500 N (112 Ibs)
maximum foot operated pedal force is a
significant difference from the 556N
(125 Ibs) permitted in FMVSS No. 105.
Fiat stated that the agency should
consider a grade of 18 percent, which
would be consistent with R13H.

The comments of Advocates and
Kelsey-Hayes relate to proposals made
in the original NPRM (Notice 1) and the
1987 SNPRM (Notice 4). Those
arguments were already addressed by
the agency in the second SNPRM
(Notice 5), and no new arguments have
been presented by the commenters. The
requirements adopted in this final rule
are unchanged from the two SNPRMs.

Fiat is mistaken in its assertion that
the grade should be 18%, to be
consistent with R13H. Although the
gradient specified in R13 has been
changed to 18%, a corresponding
change has not been made in the latest
proposal for R13H, the ECE’s most
recent statement about brake
harmonization. Therefore, the gradient
and parking brake application force
levels adopted in this final rule are
consistent with R13H.

Ford commented that the agency
should substitute the phrase “‘with the
average pedal force determined from the
shortest GVWR cold effectiveness stop™
for the phrase “‘the service brake applied
sufficiently to just keep the vehicle from
rolling.” Ford believes the actual force
applied will vary greatly from driver to
driver, and the language as it presently
stands is not an objective measure of the
amount of force.

NHTSA believes such a modification
is not necessary. The agency notes that
the requirement is derived from the
language in FMVSS No. 105, which has
not presented any problem. The
minimum force necessary to keep the
vehicle from rolling is a function of the
vehicle, tires, and roadway. The driver

just keeps increasing the force until that
point is reached, and it will not vary
from driver to driver.

Bendix requested that NHTSA specify
whether the brake linings can be heated
up to an initial brake temperature before
the static parking brake test; and if so,
to specify a procedure. Bendix stated
that the procedure would be especially
important for vehicles with parking
systems that do not utilize the service
friction elements.

NHTSA has decided to clarify the
initial brake temperature requirements
in S7.12.2(a), because the proposal did
not distinguish the maximum initial
brake temperature for the parking brake
test by the type of friction element and
did not state how the initial brake
temperature should be achieved for the
parking brakes. In the final rule, the
agency has decided to specify that the
parking brakes with service brake
friction materials are to be tested with
the initial brake temperature less than or
equal to 100°C (212°F), while parking
brakes with non-service brake friction
materials are to be tested at ambient
temperature at the start of the test.

10. Fade and Recovery

In the 1985 NPRM (Notice 1), NHTSA
proposed a fade and recovery test to
ensure adequate braking capability
during and after exposure to the high
brake temperatures caused by prolonged
or severe use. Such temperatures are
typically experienced in long, downhill
driving. Specifically, the agency
developed a heating sequence for this
proposal based on SAE Recommended
Practice J1247 (Apr 80), “Simulated
Mountain Brake Performance Test
Procedure.” Among its provisions was
reducing the interval between snubs
from 45 seconds to 30 seconds.12 The
agency stated that the proposed
sequence was similar to those in FMVSS
No. 105, but produced a temperature
cycle that more closely approximates an
actual mountain descent than either
FMVSS No. 105 or the ECE draft test
procedure. Accordingly, the agency
decided not to propose the ECE’s draft
proposed heating sequence.

In the 1991 SNPRM, NHTSA specified
a heating sequence in S7.14, a hot
performance test in S7.15, a cooling
sequence in S7.16, and a recovery
requirement in S7.17. The agency
proposed that the required stopping
distance during the hot performance test
be the shorter of 89 meters from a test
speed of 100 km/h or 60 percent of the
deceleration achieved on the shortest
fully loaded cold effectiveness stopping

12|n the 1987 SNPRM, NHTSA proposed an
interval of 40 seconds.

distance. In addition, the agency revised
certain test conditions and procedures
in the NPRM and 1987 SNPRM to reflect
changes in performance agreed to by the
ECE and EEG. For instance, the agency
proposed that the pedal force be
adjusted as necessary during each snub
to maintain the specified constant
deceleration rate, rather than applying a
specific pedal force. The 1991 SNPRM
also proposed that the interval between
the start of the snubs would be 45
seconds. The proposed modifications to
the fade and recovery test were
consistent with modifications made to
other road tests being introduced in
FMVSS No. 135. These include
permitting momentary wheel lockup
and a longer reaction time in calculating
the maximum stopping distance.

a. Heating snubs. In response to the
proposal in S7.14 about heating snubs,
JAMA, MVMA, Chrysler, Ford, GM, and
the GRRF stated that the 45 second
interval between snubs is appropriate.
Chrysler submitted test data showing
that brake temperatures and brake lining
temperatures at 30 second intervals
were significantly higher than under test
conditions in FMVSS No. 105,
addressing fade.

In contrast, CAS and Advocates
favored a 30 second interval, as
proposed in the NPRM. The advocacy
groups claimed that by allowing cooler
brakes the stopping distance
requirements will be less stringent.
Advocates stated that increasing the
time interval between heating snubs
from 30 seconds in the NPRM to 40
seconds in the 1987 SNPRM, to 45
seconds in the 1991 SNPRM
contradicted NHTSA's earlier proposals
and would not result in brake
temperatures comparable to those
obtained in FMVSS No. 105.

Based on its testing and other
available information, NHTSA has
determined that the 45 second interval
is appropriate. As a result of this time
interval and other changes, the
requirement will be closer in stringency
to ECE R13 and FMVSS No. 105.
NHTSA believes that FMVSS No. 135’s
heating snub procedure is roughly
equivalent to the requirements in
FMVSS No. 105. The agency notes that
in the 1987 SNPRM, the agency
lengthened the time interval between
snubs to 40 seconds, but shortened the
stopping distance on the hot stop test to
compensate.

b. Hot performance. In response to the
proposal in S7.15 about hot
performance, commenters addressed
such issues as the stopping distance
requirement, the pedal force, and the
number of stops. In Notice 5, the agency
increased the stopping distance in the
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hot stop test slightly to maintain the
same relationship to the cold
effectiveness stop.

JAMA and Toyota recommended that
the stopping distance for the hot
performance test be lengthened to 90
meters. Similarly, Ford requested that
the stopping distance be lengthened to
93 meters. In contrast, Advocates
objected to the proposed increase in
stopping distance from 80 meters in the
NPRM, to 86 meters in the 1987
SNPRM, to 89 meters in the 1991
SNPRM. It stated that the increased
stopping distances will result in the hot
performance test being less likely to
evaluate fade since brakes will remain
cooler.

After reviewing the available
information, NHTSA has decided to
specify a stopping distance for the hot
performance test of 89 meters, as
proposed in the 1991 SNPRM. The
agency believes that this stopping
distance requirement will ensure
adequate braking capability during and
after exposure to high brake
temperatures caused by prolonged or
severe use. The first hot stop is done
with a pedal force not greater than the
average pedal force recorded during the
shortest GVWR cold effectiveness test.
The stopping distance for the first hot
stop must be less than or equal to the
distance corresponding to 60 percent of
the deceleration actually achieved on
the shortest GVWR cold effectiveness
stop. The second hot stop is done with
a pedal force not greater than 500N, and
the stopping distance on at least one of
the two stops must also be less than or
equal to 89 m or 0.10V+0.0079V2, The
agency notes that the results of the
second stop may only be used to satisfy
the 89 m stopping distance requirement,
and not the 60 percent requirement.

In response to Advocates, JAMA,
Toyota, and Ford, NHTSA notes that
throughout this rulemaking, the hot
performance stopping distance has
always been determined by a formula
based on a constant percentage of the
deceleration rate for the cold
effectiveness stop, and as the latter was
changed, so was the former.
Accordingly, the stopping distance
proposed in the 1991 SNPRM served to
retain the same relationship to the cold
effectiveness test. None of the
commenters presented compelling
reasons why that philosophy should be
abandoned.

Ford, GM and MVMA expressed
concern about the proposed pedal force
test conditions for the hot performance
stops. GM stated that the proposed
pedal force levels may make it difficult
to comply with the stopping distance
requirement. GM requested that the

agency adopt a pedal force limitation of
500 N (112 Ibs.) for both hot stops. Ford
recommended using a constant pedal
force corresponding to approximately 90
percent in the cold effectiveness
deceleration.

NHTSA has decided not to modify the
test conditions with respect to pedal
force for these tests. The purpose of the
hot performance test is to determine
how much the stopping performance of
the vehicle will be degraded as the
result of the brakes being heated, as
might happen during a mountain
descent or severe stop-and-go driving.
The hot performance is measured
against two separate criteria. First, the
vehicle must attain a specific minimum
level of absolute performance. Second,
it must attain a specified percentage of
the performance actually achieved in
the “cold” condition, as measured by
the cold effectiveness test, even if that
performance was significantly higher
than required. In order to determine
compliance with the latter requirement,
the performance in the hot performance
test is compared to the performance of
the brakes in the cold effectiveness test.
In order for that comparison to be
meaningful, the test conditions for the
two tests should be as close to identical
as possible.

For the cold effectiveness test, the test
conditions are that the pedal force must
not exceed 500N (112 pounds), and the
wheels must not lock for more than 0.1
second. There are two different methods
of conducting this test. European testers
usually use a constant pedal force
throughout any given test run. This
constant pedal force is increased in
subsequent runs, until the point of
wheel lockup is reached, or the constant
force reaches the 500N limit, whichever
occurs first. In the U.S., testers generally
apply an initial **spike” of pedal force,
up to the point where the 500N limit is
reached or a “chirp” is heard, indicating
the start of wheel lockup, and then the
driver “backs off”” on pedal force to the
point where the wheels do not stay
locked. The “U.S.” method generally
produces a slightly shorter stopping
distance, but either method is allowed
as long as neither limitation (500N or
wheel lockup) is violated.

For the hot performance test, the ideal
situation would be to exactly duplicate
the input (pedal force vs. time curve)
from the cold effectiveness test, so the
outputs (stopping distances) from the
two tests can be compared. If the
constant pedal force method has been
used for the cold effectiveness test, that
is relatively easy to do. If the “U.S.”
method has been used, however, the
input is impossible to duplicate exactly.
In order to accommodate both methods

of testing, FMVSS No. 135 specifies that
the pedal force for the first hot stop is

to be not greater than the average pedal
force recorded on the best cold
effectiveness test run. The agency is
aware that this test condition does not
ensure that the input from the cold
effectiveness test will be duplicated
exactly. However, it is an objective test
condition, and government and industry
experts who have discussed this subject
in numerous GRRF ad hoc meetings
have not been able to come up with a
better approach. Accordingly, unless
and until the European and United
States industry can agree on a
replacement procedure, NHTSA
believes it would be inappropriate to
modify the requirements.

Ford commented that the mean pedal
force requirement left a loophole that
would allow ABS equipped vehicles to
apply the full 500 N pedal force in the
cold effectiveness test and again in the
first hot stop. It believed that this would
mask the hot versus cold performance.

NHTSA notes that although the
situation described by Ford is
theoretically possible, it is highly
unlikely that a manufacturer would use
this “loophole” to build a vehicle with
poor hot performance characteristics.
The agency notes that such a brake
system design would create too great a
likelihood that the ABS would allow
lockup of greater than 0.1 seconds or
that the vehicle would have problems
passing the high speed effectiveness or
failed-ABS tests.

Ford and Chrysler recommended that
only one of the two stops be required to
meet the performance requirements.
Chrysler stated that the second stop is
only run because of test driver
uncertainty during the first stop. It cited
problems caused by the need for the test
driver to obtain the maximum
performance from the brake system that,
at the end of the heating snubs, has
unknown performance requirements.
Chrysler believed that if the first stop is
invalidated because of wheel lock or
driver hesitation, the driver should be
permitted to use this knowledge in the
second stop.

Chrysler’s assertion that the second
stop is only run because of test driver
uncertainty during the first stop is
untrue. The reason a second stop is
needed is that there are two separate
requirements to be satisfied: a
comparison with cold effectiveness
performance and a minimum level of
absolute performance. The first stop
provides the comparison with cold
performance, because the pedal force is
limited to the average pedal force
applied on the best cold effectiveness
stop. In most cases, stopping
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performance is degraded as a result of
heating rather than improved, so
Chrysler’s concern over inadvertent
wheel lockup shouldn’t be a problem on
this stop.

The required level of absolute
performance may or may not be met on
this first stop. If it is not, the second
stop allows a pedal force up to 500N.
The reasoning for allowing a greater
pedal force is that, in an actual driving
situation, a driver will apply increased
force to the brake pedal to compensate
somewhat for degraded brake
performance.

Multiple attempts are not allowed on
the hot stop because it is important to
measure hot performance while the
brakes are still hot. If multiple runs
were allowed, the performance
measured on subsequent runs would not
necessarily be a true measure of hot
brake performance. While this fact
makes the test somewhat more difficult
to run, the agency found in its testing
that it did not present problems for
experienced test drivers.

c¢. Recovery performance. The GRRF
and Fiat believed that to harmonize
with R13H, the provision about pedal
force needed to be modified to state that
*‘a pedal force not greater than the
average pedal force recorded during the
shortest GVWR cold effectiveness
stops.” The GRRF further stated that the
fade and recovery and hot performance
tests should be compared with the cold
effectiveness test and that the
comparison would only be valid if the
input (i.e., pedal force) is the same in
each test and the output (deceleration or
stopping distance) is measured as in
R13 and R13H.

The wording in S7.14.3(c) regarding
the hot stop is already as requested by
GRRF and Fiat, and NHTSA has decided
to make a corresponding change in
S$7.16.3(c) to accommodate GRRF’s
request. The agency believes that this
modification will help harmonize the
standards without any corresponding
detriment to safety.

Advocates recommended returning to
an over-recovery deceleration based on
120 percent of the shortest GVWR cold
effectiveness stop.

As explained in the 1987 SNPRM
when the deceleration rate was
increased to 150 percent, the test is still
more stringent than FMVSS No. 105,
even at the higher level. The
performance requirement has remained
unchanged since 1987, and Advocates
has presented no reason why it should
be changed now. Accordingly, the
agency has adopted the requirement as
proposed in the two SNPRMs.

Bendix and Ford requested the agency
to define “‘average pedal force”” more

fully. Bendix also asked the agency to
define the phrase *“not greater than” for
purposes of the hot performance test.

NHTSA believes the terms “‘average”
and ‘““not greater than’ are used the
same way they would be defined in any
dictionary, and therefore no definition
is needed in the standard. Nevertheless,
to avoid any misunderstanding, the
terms are explained as follows: The term
‘““average pedal force” is defined as the
average value taken from the initiation
of the pedal force until completion of
the cold effectiveness stop. It is
calculated from the pedal force/time
curve of the shortest GVWR cold
effectiveness stop, and includes any
overshoot or spike that may be present
at the beginning of the test. The phrase
“not greater than” means that the
maximum pedal force which can be
applied during the first hot stop cannot
exceed the average pedal force.

GM, MVMA, JAMA, Toyota and Ford
believe that the response term (0.10V) of
the recovery stop equation (S7.17.4) has
been omitted (i.e., “ * * *<S-0.10V
< * * * insteadof “ * * * <S
< * * * " thereby resulting in an
‘““apples-to-oranges’ comparison of the
recovery stopping distance without
adjusting for response time to the cold
effectiveness stopping distance which is
adjusted for response time. They believe
the intent is to regulate recovery as a
function of cold effectiveness
performance after both are corrected to
eliminate the response time distance.
They believe that the equation should
read as follows: 0.0386V2/1.50d; < S—
0.10V <0.0386V2/0.70d¢

NHTSA agrees that the 0.10V term
should be in the stopping distance for
recovery performance and has therefore
made the following correction to the
equation in S7.17.4:

0.0386V/ 2
150d,

0.0386V/ 2
0.70d,

<S-010V <

G. Miscellaneous Comments

Advocates argued for inclusion of
water recovery, spike stop and final
effectiveness requirements that appear
in FMVSS No. 105, but are not included
in FMVSS No. 135. Advocates believes
that the absence of these requirements
will result in a degradation of safety.

NHTSA has already addressed the
need, or lack of it, for these
requirements in previous notices, and
need not be repeated here. Advocates
presented nothing to justify their
arguments but unsupported conjecture.
The agency has considered Advocates’
comments, and has decided that there is

insufficient justification for inclusion of
these requirements.

Advocates also made general
comments opposing this rulemaking as
a whole. They stated that the resulting
standard is decidedly inferior in
multiple aspects to the existing FMVSS
No. 105. Advocates expressed the fear
that the new standard would allow the
importation of cars without power
assist, antilock brakes, automatic brake
monitoring, and other desirable features
of superior brake performance, that meet
only the minimum requirements of
FMVSS No. 135. It stated that these
would likely be the smallest, cheapest
cars on the market, which would also
have the poorest overall
crashworthiness.

The agency notes that none of the
advanced safety features mentioned by
Advocates are presently required by
FMVSS No. 105. Advocates’ assertion
that FMVSS No. 135 is inferior to
FMVSS No. 105 is contradicted by
previously cited agency and industry
test data which show the new standard
to be at least, if not more difficult to
meet, overall, than the existing FMVSS
No. 105. Accordingly, the agency is not
convinced by Advocates’ arguments in
opposition of the new standard, and has
decided to issue this final rule.

IV. Regulatory Analysis

A. Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

This rulemaking document was not
reviewed under Executive Order 12866.
NHTSA has considered the economic
implications of this regulation and
determined that it is not significant
within the meaning of the DOT
Regulatory Policies and Procedure. A
Final Regulatory Evaluation (FRE) has
been prepared setting forth the agency’s
detailed analysis of the economic effects
of this rule, and has been placed in the
public docket.

Based on its analysis, NHTSA has
determined that FMVSS No. 135 ensure
an equivalent level of safety for those
aspects of performance covered by
FMVSS No. 105 and will also address
additional areas of brake performance
which offer safety benefits. It will offer
decreased costs for the production of
passenger cars, by reducing non-tariff
barriers to trade. Further, the agency
believes that the full test procedure in
the new standard will require
approximately the same amount of time
and money to complete as the existing
procedure under FMVSS No. 105.
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B. Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act, NHTSA has evaluated
the effects of this action on small
entities. Based upon this evaluation, |
certify that the final rule will not have
a significant economic impact on a
substantial number of small entities.
Only relatively simple changes will
generally be needed for all passenger
cars to meet this standard. These
changes will not significantly affect the
purchase price of a vehicle. No changes
will be needed for many cars. While
some change in compliance costs may
occur, the change will not be of a
magnitude which will significantly
affect the purchase price of a vehicle.
For these reasons, neither manufacturers
of passenger cars, nor small businesses,
small organizations, and small
governmental units which purchase
motor vehicles, will be significantly
affected by the proposed standard.
Accordingly, no regulatory flexibility
analysis has been prepared.

C. Executive Order 12612 (Federalism)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order

12612, and it has been determined that
the final rule did not have sufficient
Federalism implications to warrant

preparation of a Federalism Assessment.

No State laws are affected.

D. Executive Order 12778 (Civil Justice
Reform)

This final rule does not have any
retroactive effect. Under 49 U.S.C.
30103, whenever a Federal motor
vehicle safety standard is in effect, a
State may not adopt or maintain a safety
standard applicable to the same aspect
of performance which is not identical to
the Federal standard, except to the
extent that the State requirement
imposes a higher level of performance
and applies only to vehicles procured
for the State’s use. 49 U.S.C. 30161 sets
forth a procedure for judicial review of
final rules establishing, amending or
revoking Federal motor vehicle safety
standards. That section does not require
submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

E. National Environmental Policy Act

The agency has considered the
environmental implications of this rule

in accordance with the National
Environmental Policy Act of 1969 and
determined that this rule will not
significantly affect the human
environment. No changes in existing
production or disposal processes result.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles, Rubber and rubber products,
Tires.

PART 571—[AMENDED]

In consideration of the foregoing, 49
CFR part 571 is being amended as
follows:

1. The authority citation for part 571
continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117 and 30166; delegation of authority at
49 CFR 1.50.

2. Section 571.101 is amended by
revising table 2 as follows:

§571.101 Standard No. 101: Controls and
displays.

* * * * *

BILLING CODE 4910-59-P
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TABLE 2
identification and lllumination of Displays
Coiumn 1 Column 2 Column 3 Column 4 ' Calume 5
: Teiltaie Identitying Wards identfying Wominat
Dispiay Color or-Abbreviation Symbot umina :oni
. 1
Tura Signal Green Also see ¢: ¢ _
Telitate ee FMVSS108 X
’ 2
Hazard Warning - Also see -
Telltate ' FMVSS 108 .
Fasten Beits or
Seat
Fasten Seat Beits ;‘ D
Beit . \
Tetttal Also see xr - -
elitaie FMVSS 208
Fuel Level : .
| __Jelhale Fuel iﬁ Bﬂ I
Gauge S—— a Yes ’
Qi Pregsure i
Telitale ] oil E} o ]
Gauge . Yes
Coolant Temperature
Telltaie ) Ternp : F
b e e e e e e — ] —~bm e ————
Gauge —— — Yes
Electrical Charge ‘
Teitale Voits, Charge
__________ —— or Amp o e m———
Gauge Yes
Highbeam Biue or Also see E * —
Telltale Greerd FMVSS 108 -
Brake. Also
Brake System?® R -
ysiem. e | see FMVSS 105 & 135 :
Malfunction in Antilock, Anti-lock,
_Al—k_ Yeliow or ABS. Also See D e e
| nt-Lock or FMVSS 105 & 135 _ ]
Variable Brake . Yellow Brake Proportioning —_— .
Proportioning System* Also see FMVSS 135
Parking Brake Red* Park oLIParking Brake
Applied * SO see — —_—
) FMVSS 105 & 135
Brake Air Pressure ’ Brake A Also
Position Telitale see FMVSS 121 - —
Speedometer — : MPH® Yes
Odometer —_— , : —_— : )
Automatic Gear Also see
Position — FMVSS 102 E— Yes

" The pair of arrows is a single symbol. When the indicator for left and right turn operate independently, however, the two arrows
will be considered separate symbois and may be spaced accordingiy.
2 Not required when arraws of lurn signal tell-tales that otherwise operate independently flash simultaneously as hazard warning

tell-tale. -
3 if the odometer indicates kilometers, then “KILOMETERS" or “km" shail appear, otherwise, no identification is required.
* Red can be red-orange. Biue can be blue-green.
5 If the speedometer is graduated in miles per hour and in kilometers per hour, the identifying words or abbreviations shatl be
“MPH and km h” irn any combination of upper or jower case letters. .
S Framed areas may be filled.
? The color of the telltale required by 54.5.3.3 of Standard No. 208 is rad; the color of the telliale required by 7.3 of Standard No. 208 is
not specified.
* In the case where a single telilate indicates more than one brake system condition, the word for Brake System shall be used.  _

BILLING CODE 4910-59-C
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3. Section 571.105 is amended by
revising S3 to read as follows:

§571.105 Standard No. 105: Hydraulic
brake systems.
* * * * *

S3. Application. This standard
applies to multipurpose passenger
vehicles, trucks, and buses with
hydraulic brake systems, and to
passenger cars manufactured before
September 1, 2000, with hydraulic brake
systems. At the option of the
manufacturer, passenger cars
manufactured before September 1, 2000
may comply with the requirements of
Federal Motor Vehicle Safety Standard
No. 135, Passenger Car Brake Systems,
instead of the requirements of this
standard.

4. A new §571.135 is added to read
as follows:

§571.135 Standard No. 135: Passenger car
brake systems.

S1. Scope. This standard specifies
requirements for service brake and
associated parking brake systems.

S2. Purpose. The purpose of this
standard is to ensure safe braking
performance under normal and
emergency driving conditions.

S3. Application. This standard
applies to passenger cars manufactured
on or after September 1, 2000. In
addition, passenger cars manufactured
before September 1, 2000, may, at the
option of the manufacturer, meet the
requirements of this standard instead of
Federal Motor Vehicle Safety Standard
No. 105, Hydraulic Brake Systems.

S4. Definitions.

Adhesion utilization curves means
curves showing, for specified load
conditions, the adhesion utilized by
each axle of a vehicle plotted against the
braking ratio of the vehicle.

Antilock brake system or ABS means
a portion of a service brake system that
automatically controls the degree of
rotational wheel slip during braking by:

(1) Sensing the rate of angular rotation
of the wheels;

(2) Transmitting signals regarding the
rate of wheel angular rotation to one or
more controlling devices which
interpret those signals and generate
responsive controlling output signals;
and

(3) Transmitting those controlling
signals to one or more modulator
devices which adjust brake actuating
forces in response to those signals.

Backup system means a portion of a
service brake system, such as a pump,
that automatically supplies energy in
the event of a primary brake power
source failure.

Brake factor means the slope of the
linear least squares regression equation

best representing the measured torque
output of a brake as a function of the
measured applied line pressure during a
given brake application for which no
wheel lockup occurs.

Brake hold-off pressure means the
maximum applied line pressure for
which no brake torque is developed, as
predicted by the pressure axis intercept
of the linear least squares regression
equation best representing the measured
torque output of a brake as a function
of the measured applied line pressure
during a given brake application.

Brake power assist unit means a
device installed in a hydraulic brake
system that reduces the amount of
muscular force that a driver must apply
to actuate the system, and that, if
inoperative, does not prevent the driver
from braking the vehicle by a continued
application of muscular force on the
service brake control.

Brake power unit means a device
installed in a brake system that provides
the energy required to actuate the
brakes, either directly or indirectly
through an auxiliary device, with driver
action consisting only of modulating the
energy application level.

Braking ratio means the deceleration
of the vehicle divided by the
gravitational acceleration constant.

Functional failure means a failure of
a component (either electrical or
mechanical in nature) which renders the
system totally or partially inoperative
yet the structural integrity of the system
is maintained.

Hydraulic brake system means a
system that uses hydraulic fluid as a
medium for transmitting force from a
service brake control to the service
brake and that may incorporate a brake
power assist unit, or a brake power unit.

Initial brake temperature or IBT
means the average temperature of the
service brakes on the hottest axle of the
vehicle 0.32 km (0.2 miles) before any
brake application.

Lightly loaded vehicle weight or LLVW
means unloaded vehicle weight plus the
weight of a mass of 180 kg (396 pounds),
including driver and instrumentation.

Maximum speed of a vehicle or Vmax
means the highest speed attainable by
accelerating at a maximum rate from a
standing start for a distance of 3.2 km
(2 miles) on a level surface, with the
vehicle at its lightly loaded weight.

Objective brake factor means the
arithmetic average of all the brake
factors measured over the twenty brake
applications defined in S7.4, for all
wheel positions having a given brake
configuration.

Peak friction coefficient or PFC means
the ratio of the maximum value of
braking test wheel longitudinal force to

the simultaneous vertical force
occurring prior to wheel lockup, as the
braking torque is progressively
increased.

Pressure component means a brake
system component that contains the
brake system fluid and controls or
senses the fluid pressure.

Snub means the braking deceleration
of a vehicle from a higher reference
speed to a lower reference speed that is
greater than zero.

Split service brake system means a
brake system consisting of two or more
subsystems actuated by a single control
designed so that a leakage-type failure of
a pressure component in a single
subsystem (except structural failure of a
housing that is common to two or more
subsystems) does not impair the
operation of any other subsystem.

Stopping distance means the distance
traveled by a vehicle from the point of
application of force to the brake control
to the point at which the vehicle reaches
a full stop.

Variable brake proportioning system
means a system that has one or more
proportioning devices which
automatically change the brake pressure
ratio between any two or more wheels
to compensate for changes in wheel
loading due to static load changes and/
or dynamic weight transfer, or due to
deceleration.

Wheel lockup means 100 percent
wheel slip.

S5. Equipment requirements.

S5.1. Service brake system. Each
vehicle shall be equipped with a service
brake system acting on all wheels.

S5.1.1. Wear adjustment. Wear of the
service brakes shall be compensated for
by means of a system of automatic
adjustment.

S5.1.2. Wear status. The wear
condition of all service brakes shall be
indicated by either:

(a) Acoustic or optical devices
warning the driver at his or her driving
position when lining replacement is
necessary, or

(b) A means of visually checking the
degree of brake lining wear, from the
outside or underside of the vehicle,
utilizing only the tools or equipment
normally supplied with the vehicle. The
removal of wheels is permitted for this
purpose.

S5.2. Parking brake system. Each
vehicle shall be equipped with a
parking brake system of a friction type
with solely mechanical means to retain
engagement.

S5.3. Controls.

S5.3.1. The service brakes shall be
activated by means of a foot control. The
control of the parking brake shall be
independent of the service brake
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control, and may be either a hand or
foot control.

S5.3.2. For vehicles equipped with
ABS, a control to manually disable the
ABS, either fully or partially, is
prohibited.

S5.4. Reservoirs.

S5.4.1. Master cylinder reservoirs. A
master cylinder shall have a reservoir
compartment for each service brake
subsystem serviced by the master
cylinder. Loss of fluid from one
compartment shall not result in a
complete loss of brake fluid from
another compartment.

S5.4.2. Reservoir capacity. Reservoirs,
whether for master cylinders or other
type systems, shall have a total
minimum capacity equivalent to the
fluid displacement resulting when all
the wheel cylinders or caliper pistons
serviced by the reservoirs move from a
new lining, fully retracted position (as
adjusted initially to the manufacturer’s
recommended setting) to a fully worn,
fully applied position, as determined in
accordance with S7.17(c) of this
standard. Reservoirs shall have
completely separate compartments for
each subsystem except that in reservoir
systems utilizing a portion of the
reservoir for a common supply to two or
more subsystems, individual partial
compartments shall each have a
minimum volume of fluid equal to at
least the volume displaced by the
master cylinder piston servicing the
subsystem, during a full stroke of the
piston. Each brake power unit reservoir
servicing only the brake system shall
have a minimum capacity equivalent to
the fluid displacement required to
charge the system piston(s) or
accumulator(s) to normal operating
pressure plus the displacement resulting
when all the wheel cylinders or caliper
pistons serviced by the reservoir or
accumulator(s) move from a new lining,
fully retracted position (as adjusted
initially to the manufacturer’s
recommended setting) to a fully worn,
fully applied position.

S5.4.3. Reservoir labeling. Each
vehicle shall have a brake fluid warning
statement that reads as follows, in
letters at least 3.2 mm (¥s inch) high:
“WARNING: Clean filler cap before
removing. Use only fluid from
a sealed container.” (Inserting the
recommended type of brake fluid as
specified in 49 CFR 571.116, e.g.,"DOT
3.”) The lettering shall be:

(a) Permanently affixed, engraved or
embossed;

(b) Located so as to be visible by
direct view, either on or within 100 mm
(3.94 inches) of the brake fluid reservoir
filler plug or cap; and

(c) Of a color that contrasts with its
background, if it is not engraved or
embossed.

S5.4.4. Fluid level indication. Brake
fluid reservoirs shall be so constructed
that the level of fluid can be checked
without need for the reservoir to be
opened. This requirement is deemed to
have been met if the vehicle is equipped
with a transparent brake fluid reservoir
or a brake fluid level indicator meeting
the requirements of S5.5.1(a)(1).

S5.5. Brake system warning indicator.
Each vehicle shall have one or more
visual brake system warning indicators,
mounted in front of and in clear view
of the driver, which meet the
requirements of S5.5.1 through S5.5.5.
In addition, a vehicle manufactured
without a split service brake system
shall be equipped with an audible
warning signal that activates under the
conditions specified in S5.5.1(a).

S5.5.1. Activation. An indicator shall
be activated when the ignition (start)
switch is in the “on” (“‘run’) position
and whenever any of conditions (a), (b),
(c) or (d) occur:

(a) A gross loss of fluid or fluid
pressure (such as caused by rupture of
a brake line but not by a structural
failure of a housing that is common to
two or more subsystems) as indicated by
one of the following conditions (chosen
at the option of the manufacturer):

(1) A drop in the level of the brake
fluid in any master cylinder reservoir
compartment to less than the
recommended safe level specified by the
manufacturer or to one-fourth of the
fluid capacity of that reservoir
compartment, whichever is greater.

(2) For vehicles equipped with a split
service brake system, a differential
pressure of 1.5 MPa (218 psi) between
the intact and failed brake subsystems
measured at a master cylinder outlet or
a slave cylinder outlet.

(3) A drop in the supply pressure in
a brake power unit to one-half of the
normal system pressure.

(b) Any electrical functional failure in
an antilock or variable brake
proportioning system.

(c) Application of the parking brake.

(d) Brake lining wear-out, if the
manufacturer has elected to use an
electrical device to provide an optical
warning to meet the requirements of
S5.1.2(a).

S5.5.2. Function check.

(a) All indicators shall be activated as
a check function by either:

(1) Automatic activation when the
ignition (start) switch is turned to the
“on” (*‘run”) position when the engine
is not running, or when the ignition
(“start’) switch is in a position between
“on” (“run”) and “start” that is

designated by the manufacturer as a
check position, or

(2) A single manual action by the
driver, such as momentary activation of
a test button or switch mounted on the
instrument panel in front of and in clear
view of the driver, or, in the case of an
indicator for application of the parking
brake, by applying the parking brake
when the ignition is in the “on” (“run”)
position.

(b) In the case of a vehicle that has an
interlock device that prevents the
engine from being started under one or
more conditions, check functions
meeting the requirements of S5.5.2(a)
need not be operational under any
condition in which the engine cannot be
started.

(c) The manufacturer shall explain the
brake check function test procedure in
the owner’s manual.

S5.5.3. Duration. Each indicator
activated due to a condition specified in
S5.5.1 shall remain activated as long as
the condition exists, whenever the
ignition (“‘start’’) switch is in the “on”
(““run”) position, whether or not the
engine is running.

S5.5.4. Function. When a visual
warning indicator is activated, it may be
continuous or flashing, except that the
visual warning indicator on a vehicle
not equipped with a split service brake
system shall be flashing. The audible
warning required for a vehicle
manufactured without a split service
brake system may be continuous or
intermittent.

S5.5.5. Labeling.

(a) Each visual indicator shall display
a word or words in accordance with the
requirements of Standard No. 101 (49
CFR 571.101) and this section, which
shall be legible to the driver under all
daytime and nighttime conditions when
activated. Unless otherwise specified,
the words shall have letters not less
than 3.2 mm (¥s inch) high and the
letters and background shall be of
contrasting colors, one of which is red.
Words or symbols in addition to those
required by Standard No. 101 and this
section may be provided for purposes of
clarity.

(b) Vehicles manufactured with a split
service brake system may use a common
brake warning indicator to indicate two
or more of the functions described in
S5.5.1(a) through S5.5.1(d). If a common
indicator is used, it shall display the
word “Brake.”

(c) A vehicle manufactured without a
split service brake system shall use a
separate indicator to indicate the failure
condition in S5.5.1(a). This indicator
shall display the words “STOP—BRAKE
FAILURE” in block capital letters not
less than 6.4 mm (¥4 inch) in height.
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(d) If separate indicators are used for
one or more than one of the functions
described in S5.5.1(a) to S5.5.1(d), the
indicators shall display the following
wording:

(1) If a separate indicator is provided
for the low brake fluid condition in
S5.5.1(a)(1), the words ““‘Brake Fluid”
shall be used except for vehicles using
hydraulic system mineral oil.

(2) If a separate indicator is provided
for the gross loss of pressure condition
in S5.5.1(a)(2), the words ‘““Brake
Pressure’ shall be used.

(3) If a separate indicator is provided
for the condition specified in S5.5.1(b),
the letters and background shall be of
contrasting colors, one of which is
yellow. The indicator shall be labeled
with the words “Antilock’ or ““Anti-
lock” or “ABS’’; or “‘Brake
Proportioning,” in accordance with
Table 2 of Standard No. 101.

(4) If a separate indicator is provided
for application of the parking brake as
specified for S5.5.1(c), the single word
“Park’ or the words ‘“‘Parking Brake”
may be used.

(5) If a separate indicator is provided
to indicate brake lining wear-out as
specified in S5.5.1(d), the words “‘Brake
Wear” shall be used.

(6) If a separate indicator is provided
for any other function, the display shall
include the word *“Brake” and
appropriate additional labeling.

S5.6. Brake system integrity. Each
vehicle shall meet the complete
performance requirements of this
standard without:

(a) Detachment or fracture of any
component of the braking system, such
as brake springs and brake shoes or disc
pad facings other than minor cracks that
do not impair attachment of the friction
facings. All mechanical components of
the braking system shall be intact and
functional. Friction facing tearout
(complete detachment of lining) shall
not exceed 10 percent of the lining on
any single frictional element.

(b) Any visible brake fluid or
lubricant on the friction surface of the
brake, or leakage at the master cylinder
or brake power unit reservoir cover,
seal, and filler openings.

S6. General test conditions. Each
vehicle must meet the performance
requirements specified in S7 under the
following test conditions and in
accordance with the test procedures and
test sequence specified. Where a range
of conditions is specified, the vehicle
must meet the requirements at all points
within the range.

S6.1. Ambient conditions.

S6.1.1. Ambient temperature. The
ambient temperature is any temperature
between O °C (32 °F) and 40 °C (104 °F).

S6.1.2. Wind speed. The wind speed
is not greater than 5 m/s (11.2 mph).

S6.2. Road test surface.

S6.2.1. Pavement friction. Unless
otherwise specified, the road test
surface produces a peak friction
coefficient (PFC) of 0.9 when measured
using an American Society for Testing
and Materials (ASTM) E1136 standard
reference test tire, in accordance with
ASTM Method E 1337-90, at a speed of
64.4 km/h (40 mph), without water
delivery.

S6.2.2. Gradient. Except for the
parking brake gradient holding test, the
test surface has no more than a 1%
gradient in the direction of testing and
no more than a 2% gradient
perpendicular to the direction of testing.

S$6.2.3. Lane width. Road tests are
conducted on a test lane 3.5 m (11.5 ft)
wide.

S6.3. Vehicle conditions.

S6.3.1. Vehicle weight.

S6.3.1.1. For the tests at GVWR, the
vehicle is loaded to its GVWR such that
the weight on each axle as measured at
the tire-ground interface is in proportion
to its GAWR, with the fuel tank filled to
100% of capacity. However, if the
weight on any axle of a vehicle at LLVW
exceeds the axle’s proportional share of
the GVWR, the load required to reach
GVWR is placed so that the weight on
that axle remains the same as at LLVW.

S6.3.1.2. For the test at LLVW, the
vehicle is loaded to its LLVW such that
the added weight is distributed in the
front passenger seat area.

S6.3.2. Fuel tank loading. The fuel
tank is filled to 100% of capacity at the
beginning of testing and may not be less
than 75% of capacity during any part of
the testing.

S6.3.3. Lining preparation. At the
beginning of preparation for the road
tests, the brakes of the vehicle are in the
same condition as when the vehicle was
manufactured. No burnishing or other
special preparation is allowed, unless
all vehicles sold to the public are
similarly prepared as a part of the
manufacturing process.

S6.3.4. Adjustments and repairs.
These requirements must be met
without replacing any brake system
parts or making any adjustments to the
brake system except as specified in this
standard. Where brake adjustments are
specified (S7.1.3), adjust the brakes,
including the parking brakes, in
accordance with the manufacturer’s
recommendation. No brake adjustments
are allowed during or between
subsequent tests in the test sequence.

S6.3.5. Automatic brake adjusters.
Automatic adjusters are operational
throughout the entire test sequence.

They may be adjusted either manually
or by other means, as recommended by
the manufacturer, only prior to the
beginning of the road test sequence.

S6.3.6. Antilock brake system (ABS).
If a car is equipped with an ABS, the
ABS is fully operational for all tests,
except where specified in the following
sections.

S6.3.7. Variable brake proportioning
valve. If a car is equipped with a
variable brake proportioning system, the
proportioning valve is fully operational
for all tests except the test for failed
variable brake proportioning system.

$6.3.8. Tire inflation pressure. Tires
are inflated to the pressure
recommended by the vehicle
manufacturer for the GVWR of the
vehicle.

S6.3.9. Engine. Engine idle speed and
ignition timing are set according to the
manufacturer’s recommendations. If the
vehicle is equipped with an adjustable
engine speed governor, it is adjusted
according to the manufacturer’s
recommendations.

S6.3.10. Vehicle openings. All vehicle
openings (doors, windows, hood, trunk,
convertible top, cargo doors, etc.) are
closed except as required for
instrumentation purposes.

S6.4. Instrumentation.

S6.4.1. Brake temperature
measurement. The brake temperature is
measured by plug-type thermocouples
installed in the approximate center of
the facing length and width of the most
heavily loaded shoe or disc pad, one per
brake, as shown in Figure 1. A second
thermocouple may be installed at the
beginning of the test sequence if the
lining wear is expected to reach a point
causing the first thermocouple to
contact the metal rubbing surface of a
drum or rotor. For center-grooved shoes
or pads, thermocouples are installed
within 3 mm (.12 in) to 6 mm (.24 in)
of the groove and as close to the center
as possible.

S6.4.2. Brake line pressure
measurement for the torque wheel test.
The vehicle shall be fitted with pressure
transducers in each hydraulic circuit.
On hydraulically proportioned circuits,
the pressure transducer shall be
downstream of the operative
proportioning valve.

S6.4.3. Brake torque measurement for
the torque wheel test. The vehicle shall
be fitted with torque wheels at each
wheel position, including slip ring
assemblies and wheel speed indicators
to permit wheel lock to be detected.

BILLING CODE 4910-59-P
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S6.5. Procedural conditions.

S6.5.1. Brake control. All service
brake system performance requirements,
including the partial system
requirements of S7.7, S7.10 and S7.11,
must be met solely by use of the service
brake control.

S6.5.2. Test speeds. If a vehicle is
incapable of attaining the specified
normal test speed, it is tested at a speed
that is a multiple of 5 km/h (3.1 mph)
that is 4 to 8 km/h (2.5 to 5.0 mph) less
than its maximum speed and its
performance must be within a stopping
distance given by the formula provided
for the specific requirement.

$6.5.3. Stopping distance.

S6.5.3.1. The braking performance of
a vehicle is determined by measuring
the stopping distance from a given
initial speed.

S6.5.3.2. Unless otherwise specified,
the vehicle is stopped in the shortest
distance achievable (best effort) on all
stops. Where more than one stop is
required for a given set of test
conditions, a vehicle is deemed to
comply with the corresponding
stopping distance requirements if at
least one of the stops is made within the
prescribed distance.

$6.5.3.3. In the stopping distance
formulas given for each applicable test
(such as S=0.10V+0.0060V 2), S is the
maximum stopping distance in meters,
and V is the test speed in km/h.

S6.5.4. Vehicle position and attitude.

S6.5.4.3. The vehicle is aligned in the
center of the lane at the start of each
brake application. Steering corrections
are permitted during each stop.

S6.5.4.2. Stops are made without any
part of the vehicle leaving the lane and
without rotation of the vehicle about its
vertical axis of more than £15° from the
center line of the test lane at any time
during any stop.

S6.5.5. Transmission selector control.

$6.5.5.1. For tests in neutral, a stop or
snub is made in accordance with the
following procedures:

(a) Exceed the test speed by 6 to 12
km/h (3.7 to 7.5 mph);

(b) Close the throttle and coast in gear
to approximately 3 km/h (1.9 mph)
above the test speed,;

(c) Shift to neutral; and

(d) When the test speed is reached,
apply the brakes.

S6.5.5.2. For tests in gear, a stop or
snub is made in accordance with the
following procedures:

(a) With the transmission selector in
the control position recommended by
the manufacturer for driving on a level
surface at the applicable test speed,
exceed the test speed by 6 to 12 km/h
(3.7 to 7.5 mph);

(b) Close the throttle and coast in gear;
and

(c) When the test speed is reached
apply the brakes.

(d) To avoid engine stall, a manual
transmission may be shifted to neutral
(or the clutch disengaged) when the
vehicle speed is below 30 km/h (18.6
mph).

S6.5.6. Initial brake temperature
(IBT). If the lower limit of the specified
IBT for the first stop in a test sequence
(other than a parking brake grade
holding test) has not been reached, the
brakes are heated to the IBT by making
one or more brake applications from a
speed of 50 km/h (31.1 mph), at a
deceleration rate not greater than 3 m/
s2 (9.8 fps?).

S7. Road test procedures and
performance requirements. Each vehicle
shall meet all the applicable
requirements of this section, when
tested according to the conditions and
procedures set forth below and in S6, in
the sequence specified in Table 1.

TABLE 1.—ROAD TEST SCHEDULE

! Section
Testing order No.
Vehicle loaded to GVWR:
1 Burnish ..o S7.1
2 Wheel lock sequence ...... S7.2
Vehicle loaded to LLVW:
3 Wheel lock sequence ...... S7.2
4 ABS performance ............ S7.3
5 Torque wheel ................... S7.4
Vehicle laded to GVWR:
6 Torque wheel ................... S7.4
7 Cold effectiveness ........... S7.5
8 High speed effectiveness S7.6
9 Stops with engine off ....... S7.7
Vehicle loaded to LLVW:
10 Cold effectiveness ......... S7.5
11 High speed effectiveness S7.6
12 Failed antilock ................ S7.8
13 Failed proportioning
ValVe ..o S7.9
14 Hydraulic circuit failure .. S7.10
Vehicle loaded to GVWR:
15 Hydraulic circuit failure .. S7.10
16 Failed antilock ................ S7.8
17 Failed proportioning
ValVe ..o S7.9
18 Power brake unit failure . S7.11
19 Parking brake—static ..... S7.12
20 Parking brake—dynamic S7.13
21 Heating snubs ................ S7.14
22 Hot performance ........... S7.15
23 Brake cooling ................. S7.16
24 Recovery performance .. S7.17
25 Final inspection .............. S7.18

S7.1. Burnish.

S7.1.1. General information. Any
pretest instrumentation checks are
conducted as part of the burnish
procedure, including any necessary
rechecks after instrumentation repair,
replacement or adjustment.
Instrumentation check test conditions
must be in accordance with the burnish

test procedure specified in S7.1.2 and
S7.1.3.

S7.1.2. Vehicle conditions.

(a) Venhicle load: GVWR only.

(b) Transmission position: In gear.

S7.1.3. Test conditions and
procedures. The road test surface
conditions specified in S6.2 do not
apply to the burnish procedure.

(a) IBT: 100 °C (212 °F).

(b) Test speed: 80 km/h (49.7 mph).

(c) Pedal force: Adjust as necessary to
maintain specified constant deceleration
rate.

(d) Deceleration rate: Maintain a
constant deceleration rate of 3.0 m/s2
(9.8 fps2).

(e) Wheel lockup: No lockup of any
wheel allowed for longer than 0.1
seconds at speeds greater than 15 km/

h (9.3 mph).

(f) Number of runs: 200 stops.

(9) Interval between runs: The interval
from the start of one service brake
application to the start of the next is
either the time necessary to reduce the
IBT to 100 °C (212 °F) or less, or the
distance of 2 km (1.24 miles), whichever
occurs first.

(h) Accelerate to 80 km/h (49.7 mph)
after each stop and maintain that speed
until making the next stop.

(i) After burnishing, adjust the brakes
as specified in S6.3.4.

S7.2 Wheel lockup sequence.

S7.2.1 General information.

(a) The purpose of this test is to
ensure that lockup of both front wheels
occurs either simultaneously with, or at
a lower deceleration rate than, the
lockup of both rear wheels, when tested
on road surfaces affording adhesion
such that wheel lockup of the first axle
occurs at a braking ratio of between 0.15
and 0.80, inclusive.

(b) This test is for vehicles without
antilock brake systems.

(c) This wheel lock sequence test is to
be used as a screening test to evaluate
a vehicle’s axle lockup sequence and to
determine whether the torque wheel test
in S7.4 must be conducted.

(d) For this test, a simultaneous
lockup of the front and rear wheels
refers to the conditions when the time
interval between the first occurrence of
lockup of the last (second) wheel on the
rear axle and the first occurrence of
lockup of the last (second) wheel on the
front axle is < 0.1 second for vehicle
speeds > 15 km/h (9.3 mph).

(e) A front or rear axle lockup is
defined as the point in time when the
last (second) wheel on an axle locks up.

(f) Vehicles that lock their front axle
simultaneously or at lower deceleration
rates than their rear axle need not be
tested to the torque wheel procedure.

(9) Vehicles which lock their rear axle
at deceleration rates lower than the front
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axle shall also be tested in accordance
with the torque wheel procedure in
S7.4.

(h) Any determination of
noncompliance for failing adhesion
utilization requirements shall be based
on torque wheel test results.

S7.2.2 Vehicle conditions.

(a) Vehicle load: GVWR and LLVW.

(b) Transmission position: In neutral.

S§7.2.3 Test conditions and
procedures.

(a) IBT: =50 °C. (122 °F), €100 °C,
(212 °F).

(b) Test speed: 65 km/h (40.4 mph) for
a braking ratio < 0.50; 100 km/h (62.1
mph) for a braking ratio > 0.50.

(c) Pedal force:

(1) Pedal force is applied and
controlled by the vehicle driver or by a
mechanical brake pedal actuator.

(2) Pedal force is increased at a linear
rate such that the first axle lockup
occurs no less than one-half (0.5) second
and no more than one and one-half (1.5)
seconds after the initial application of
the pedal.

(3) The pedal is released when the
second axle locks, or when the pedal
force reaches 1000 N (225 Ibs), or 0.1
seconds after first axle lockup,
whichever occurs first.

(d) Wheel lockup: Only wheel
lockups above a vehicle speed of 15 km/
h (9.3 mph) are considered in
determining the results of this test.

(e) Test surfaces: This test is
conducted, for each loading condition,
on two different test surfaces that will
result in a braking ratio of between 0.15
and 0.80, inclusive. NHTSA reserves the
right to choose the test surfaces to be
used based on adhesion utilization
curves or any other method of
determining *‘worst case’” conditions.

(f) The data recording equipment shall
have a minimum sampling rate of 40 Hz.

(g) Data to be recorded. The following
information must be automatically
recorded in phase continuously
throughout each test run such that
values of the variables can be cross
referenced in real time.

(1) Vehicle speed.

(2) Brake pedal force.

(3) Angular velocity at each wheel.

(4) Actual instantaneous vehicle
deceleration or the deceleration
calculated by differentiation of the
vehicle speed.

(h) Speed channel filtration. For
analog instrumentation, the speed
channel shall be filtered by using a low-
pass filter having a cut-off frequency of
less than one fourth the sampling rate.

(i) Test procedure. For each test
surface, three runs meeting the pedal
force application and time for wheel
lockup requirements shall be made. Up

to a total of six runs will be allowed to
obtain three valid runs. Only the first
three valid runs obtained shall be used
for data analysis purposes.

S7.2.4. Performance requirements.

(a) In order to pass this test a vehicle
shall be capable of meeting the test
requirements on all test surfaces that
will result in a braking ratio of between
0.15 and 0.80, inclusive.

(b) If all three valid runs on each
surface result in the front axle locking
before or simultaneously with the rear
axle, or the front axle locks up with only
one or no wheels locking on the rear
axle, the torque wheel procedure need
not be run, and the vehicle is
considered to meet the adhesion
utilization requirements of this
Standard. This performance
requirement shall be met for all vehicle
braking ratios between 0.15 and 0.80.

(c) If any one of the three valid runs
on any surface results in the rear axle
locking before the front axle or the rear
axle locks up with only one or no
wheels locking on the front axle the
torque wheel procedure shall be
performed. This performance
requirement shall be met for all vehicle
braking ratios between 0.15 and 0.80.

(d) If any one of the three valid runs
on any surface results in neither axle
locking (i.e., only one or no wheels
locked on each axle) before a pedal force
of 1000 N (225 Ibs) is reached, the
vehicle shall be tested to the torque
wheel procedure.

(e) If the conditions listed in
paragraph (c) or (d) of this section occur,
vehicle compliance shall be determined
from the results of a torque wheel test
performed in accordance with S7.4.

S7.3. ABS performance. [Reserved.]

S7.4. Adhesion utilization (Torque
Wheel Method).

S7.4.1. General information. This test
is for vehicles without any ABS. The
purpose of the test is to determine the
adhesion utilization of a vehicle.

S7.4.2. Vehicle conditions.

(a) Vehicle load: GVWR and LLVW.

(b) Transmission position: In neutral.

(c) Tires: For this test, a separate set
of tires, identical to those used for all
other tests under Section 7.0, may be
used.

S7.4.3. Test conditions and
procedures.

(a) IBT: =250°C (122°F), < 100 °C
(212°F).

(b) Test speeds: 100 km/h (62.1 mph),
and 50 km/h (31.1 mph).

(c) Pedal force: Pedal force is
increased at a linear rate between 100
and 150 N/sec (22.5 and 33.7 Ibs/sec) for
the 100 km/h test speed, or between 100
and 200 N/sec (22.5 and 45.0 Ibs/sec) for
the 50 km/h test speed, until the first

axle locks or until a pedal force of 1 kN
(225 Ibs) is reached, whichever occurs
first.

(d) Cooling: Between brake
applications, the vehicle is driven at
speeds up to 100 km/h (62.1 mph) until
the IBT specified in S7.4.3(a) is reached.

(e) Number of runs: With the vehicle
at GVWR, run five stops from a speed
of 100 km/h (62.1 mph) and five stops
from a speed of 50 km/h (31.1 mph),
while alternating between the two test
speeds after each stop. With the vehicle
at LLVW, repeat the five stops at each
test speed while alternating between the
two test speeds.

(f) Test surface: PFC of at least 0.9.

(g) Data to be recorded. The following
information must be automatically
recorded in phase continuously
throughout each test run such that
values of the variables can be cross
referenced in real time:

(1) Vehicle speed.

(2) Brake pedal force.

(3) Angular velocity at each wheel.

(4) Brake torque at each wheel.

(5) Hydraulic brake line pressure in
each brake circuit. Hydraulically
proportioned circuits shall be fitted
with transducers on at least one front
wheel and one rear wheel downstream
of the operative proportioning or
pressure limiting valve(s).

(6) Vehicle deceleration.

(h) Sample rate: All data acquisition
and recording equipment shall support
a minimum sample rate of 40 Hz on all
channels.

(i) Determination of front versus rear
brake pressure. Determine the front
versus rear brake pressure relationship
over the entire range of line pressures.
Unless the vehicle has a variable brake
proportioning system, this
determination is made by static test. If
the vehicle has a variable brake
proportioning system, dynamic tests are
run with the vehicle both empty and
loaded. 15 snubs from 50 km/h (31.1
mph) are made for each of the two load
conditions, using the same initial
conditions specified in this section.

S7.4.4. Data reduction.

(a) The data from each brake
application under S7.4.3 is filtered
using a five-point, on-center moving
average for each data channel.

(b) For each brake application under
S7.4.3 determine the slope (brake factor)
and pressure axis intercept (brake hold-
off pressure) of the linear least squares
equation best describing the measured
torque output at each braked wheel as
a function of measured line pressure
applied at the same wheel. Only torque
output values obtained from data
collected when the vehicle deceleration
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is within the range of 0.15g at 0.80g are
used in the regression analysis.

(c) Average the results of paragraph
(b) of this section to calculate the
average brake factor and brake hold-off
pressure for all brake applications for
the front axle.

(d) Average the results of paragraph
(b) of this section to calculate the
average brake factor and brake hold-off
pressure for all brake applications for
the rear axle.

(e) Using the relationship between
front and rear brake line pressure
determined in S7.4.3(i) and the tire
rolling radius, calculate the braking
force at each axle as a function of front
brake line pressure.

(f) Calculate the braking ratio of the
vehicle as a function of the front brake
line pressure using the following
equation:

T, +T
s=_17 12

P

where z = braking ratio at a given front
line pressure;

T, T2 = Braking forces at the front and
rear axles, respectively,
corresponding to the same front
brake line pressure, and

P = total vehicle weight.

(9) Calculate the adhesion utilized at
each axle as a function of braking ratio
using the following equations:

A
 =— 1
P, +zhP/E
f=— 12
, =
P,-zhP/E

where f; = adhesion utilized by axle i

T; = braking force at axle i (from (g))

P; = static weight on axle i

i =1 for the front axle, or 2 for the rear
axle

z = braking ratio (from (f))

h = height of center of gravity of the
vehicle

P = total vehicle weight

E = wheelbase

(h) plot f; and f» obtained in (g) as a
function of z, for both GVWR and LLVW
load conditions. These are the adhesion
utilization curves for the vehicles,
which are compared to the performance
requirements in S7.4.5, shown
graphically in Figure 2.

BILLING CODE 4910-59-P
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S7.4.5. Performance requirements. For
all braking ratios between 0.15 and 0.60,
each adhesion utilization curve for a
rear axle shall be situated below a line
defined by z = 0.9k where z is the
braking ratio and k is the PFC.

S7.5. Cold effectiveness.

S7.5.1. Vehicle conditions.

(a) Venhicle load: GVWR and LLVW.

(b) Transmission position: In neutral.

S7.5.2. Test conditions and
procedures.

(a) IBT: > 50°C (122°F), < 100°C
(212°F).

(b) Test speed: 100 km/h (62.1 mph).

(c) Pedal force: > 65N (14.6 Ibs), < 500
N (112.4 Ibs).

(d) Wheel lockup: No lockup of any
wheel for longer than 0.1 seconds
allowed at speeds greater than 15 km/
h (9.3 mph).

(e) Number of runs: 6 stops.

(f) Test surface: PFC of 0.9.

(g9) For each stop, bring the vehicle to
test speed and then stop the vehicle in
the shortest possible distance under the
specified conditions.

S7.5.3. Performance requirements.

(a) Stopping distance for 100 km/h
test speed: < 70 m (230 ft).

(b) Stopping distance for reduced test
speed: S < 0.10V + 0.0060V2.

S7.6. High speed effectiveness. This
test is not run if vehicle maximum
speed is less than or equal to 125 km/
h (77.7 mph).

S7.6.1. Vehicle conditions.

(a) Venhicle load: GVWR and LLVW.

(b) Transmission position: In gear.

S7.6.2. Test conditions and
procedures.

(a) IBT: > 50°C (122°F), < 100°C
(212°F).

(b) Test speed: 80% of vehicle
maximum speed if 125 km/h (77.7 mph)
< vehicle maximum speed < 200 km/h
(124.3 mph), or 160 km/h (99.4 mph) if
vehicle maximum speed =200 km/h
(124.3 mph).

(c) Pedal force: > 65 N (14.6 Ibs), <
500 N (112.4 Ibs).

(d) Wheel lockup: No lockup of any
wheel for longer than 0.1 seconds
allowed at speeds greater than 15 km/
h (9.3 mph).

(e) Number of runs: 6 stops.

(f) Test surface: PFC of 0.9.

S7.6.3. Performance requirements.

Stopping distance: S < 0.10V +
0.0067V2.

S7.7. Stops with Engine Off.

S7.7.1. General information. This test
is for vehicles equipped with one or
more brake power units or brake power
assist units.

S7.7.2. Vehicle conditions.

(a) Vehicle load: GVWR only.

(b) Transmission position: In neutral.

(c) Vehicle engine: Off (not running).

(d) Ignition key position: May be
returned to “‘on” position after turning
engine off, or a device may be used to
“kill”” the engine while leaving the
ignition key in the ““‘on” position.

S7.7.3. Test conditions and
procedures.

(@) IBT: 250°C (122°F), < 100°C
(212°F).

(b) Test speed: 100 km/h (62.1 mph).

(c) Pedal force: = 65 N (14.6 Ibs), <500
N (122.4 Ibs).

(d) Wheel lockup: No lockup of any
wheel allowed for longer than 0.1
seconds at speeds greater than 15 km/
h (9.3 mph).

(e) Number of runs: 6 stops.

(f) Test surface: PFC of 0.9.

(9) All system reservoirs (brake power
and/or assist units) are fully charged
and the vehicle’s engine is off (not
running) at the beginning of each stop.

S7.7.4. Performance requirements.

(a) Stopping distance for 100 km/h
test speed: <70m (230 ft.)

(b) Stopping distance for reduced test
speed: S <0.10V + 0.0060V2.

S7.8. Antilock functional failure.

S7.8.1. Vehicle conditions.

(a) Vehicle loading: LLVW and
GVWR.

(b) Transmission position: In neutral.

S7.8.2. Test conditions and
procedures.

(a) IBT: =50°C (122°F), < 100°C
(212°F).

(b) Test speed: 100 km/h (62.1 mph).

(c) Pedal force: 265 N (14.6 Ibs), <500
N (112.4 Ibs).

(d) Wheel lockup: No lockup of any
wheel for more than 0.1 seconds
allowed at speeds greater than 15 km/
h (9.3 mph).

(e) Number of runs: 6 stops.

(f) Test surface: PFC of 0.9.

(9) Functional failure simulation:

(1) Disconnect the functional power
source, or any other electrical connector
that creates a functional failure.

(2) Determine whether the brake
system indicator is activated when any
electrical functional failure of the
antilock system is created.

(3) Restore the system to normal at the
completion of this test.

(h) If more than one antilock brake
subsystem is provided, repeat test for
each subsystem.

S7.8.3. Performance requirements.

For service brakes on a vehicle
equipped with one or more antilock
systems, in the event of any single
functional failure in any such system,
the service brake system shall continue
to operate and shall stop the vehicle as
specified in S7.8.3(a) or S7.8.3(b).

(a) Stopping distance for 100 km/h
test speed: <85 m (279 ft).

(b) Stopping distance for reduced test
speed: S <0.10V + 0.0075V2.

S7.9. Variable brake proportioning
system functional failure.

S7.9.1. Vehicle conditions.

(a) Vehicle load: LLVW and GVWR.

(b) Transmission position: In neutral.

S7.9.2. Test conditions and
procedures.

(a) IBT: =250°C (122°F), <100°C
(212°F).

(b) Test speed: 100 km/h (62.1 mph).

(c) Pedal force: =265 N (14.6 Ibs), <500
N (112.4 Ibs).

(d) Wheel lockup: No lockup of any
wheel for longer than 0.1 seconds
allowed at speeds greater than 15 km/

h (9.3 mph).

(e) Number of runs: 6 stops.

(f) Test surface: PFC of 0.9.

(9) Functional failure simulation:

(1) Disconnect the functional power
source or mechanical linkage to render
the variable brake proportioning system
inoperative.

(2) If the system utilizes electrical
components, determine whether the
brake system indicator is activated
when any electrical functional failure of
the variable proportioning system is
created.

(3) Restore the system to normal at the
completion of this test.

(h) If more than one variable brake
proportioning subsystem is provided,
repeat the test for each subsystem.

S7.9.3. Performance requirements.
The service brakes on a vehicle
equipped with one or more variable
brake proportioning systems, in the
event of any single function failure in
any such system, shall continue to
operate and shall stop the vehicle as
specified in S7.9.3(a) and S7.9.3(b).

(a) Stopping distance for 100 km/h
test speed: <110 m (361 ft).

(b) Stopping distance for reduced test
speed: S <0.10V + 0.0100V2.

S$7.10. Hydraulic circuit failure.

§7.10.1. General information. This
test is for vehicles manufactured with
our without a split service brake system.

S$7.10.2. Vehicle conditions.

(a) Vehicle load: LLVW and GVWR.

(b) Transmission position: In neutral.

§7.10.3. Test conditions and
procedures.

(a) IBT: 250 °C (122 °F), €100 °C
(212°F).

(b) Test speed: 100 km/h (62.1 mph).

(c) Pedal force: =265 N (14.6 Ibs), <500
N (122.4 Ibs).

(d) Wheel lockup: No lockup of any
wheel for longer than 0.1 seconds
allowed at speeds greater than 15 km/

h (9.3 mph).

(e) Test surface: PFC of 0.9.

(f) Alter the service brake system to
produce any one rupture or leakage type
of failure other than structural failure of
a housing that is common to two or
more subsystems.
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(9) Determine the control force
pressure level or fluid level (as
appropriate for the indicator being
tested) necessary to activate the brake
warning indicator.

(h) Number of runs: After the brake
warning indicator has been activated,
make the following stops depending on
the type of brake system:

(1) 4 stops for a split service brake
system.

(2) 10 consecutive stops for a non-
split service brake system.

(i) Each stop is made by a continuous
application of the service brake control.

(i) Restore the service brake system to
normal at the completion of this test.

(k) Repeat the entire sequence for
each of the other subsystems.

$7.10.4. Performance requirements.

For vehicles manufactured with a
split service brake system, in the event
of any rupture or leakage type of failure
in a single subsystem, other than a
structural failure of a housing that is
common to two or more subsystems,
and after activation of the brake system
indicator as specified in S5.5.1, the
remaining portions of the service brake
system shall continue to operate and
shall stop the vehicle as specified in
S$7.10.4(a) or S7.10.4(b). For vehicles not
manufactured with a split service brake
system, in the event of any one rupture
or leakage type of failure in any
component of the service brake system
and after activation of the brake system
indicator as specified in S5.5.1, the
vehicle shall by operation of the service
brake control stop 10 times
consecutively as specified in S7.10.4(a)
or S7.10.4(b).

(a) Stopping distance from 100 km/h
test speed: < 168 m (551 ft).

(b) Stopping distance for reduced test
speed: S <0.10V + 0.0158Vv2.

S7.11. Power brake unit or brake
power assist unit inoperative (System
depleted).

S7.11.1. General information. This
test is for vehicles equipped with one or

more brake power units or brake power
assist units.

S7.11.2. Vehicle conditions.

(a) Vehicle load: GVWR only.

(b) Transmission position: In neutral.

S7.11.3. Test conditions and
procedures.

(@) IBT: 250°C (122°F), < 100°C
(212°F).

(b) Test speed: 100 km/h (62.1 mph).

(c) Pedal force: 265 N (14.6 Ibs), <500
N (112.4 Ibs).

(d) Wheel lockup: No lockup of any
wheel for longer than 0.1 seconds
allowed at speeds greater than 15 km/

h (9.3 mph).

(e) Number of runs: 6 stops.

(f) Test surface: PFC of 0.9.

(9) Disconnect the primary source of
power for one brake power assist unit or
brake power unit, or one of the brake
power unit or brake power assist unit
subsystems if two or more subsystems
are provided.

(h) If the brake power unit or power
assist unit operates in conjunction with
a backup system and the backup system
of a primary power service failure, the
backup system is operative during this
test.

(i) Exhaust any residual brake power
reserve capability of the disconnected
system.

(1) Make each of the 6 stops by a
continuous application of the service
brake control.

(k) Restore the system to normal at
completion of this test.

(I) For vehicles equipped with more
than one brake power unit or brake
power assist unit, conduct tests for each
in turn.

S7.11.4. Performance requirements.

The service brakes on a vehicle
equipped with one or more brake power
assist units or brake power units, with
one such unit inoperative and depleted
of all reserve capability, shall stop the
vehicle as specified in S7.11.4(a) or
S7.11.4(b).

(a) Stopping distance from 100 km/h
test speed: <168 m (551 ft).

(b) Stopping distance for reduced test
speed: S<0.10V + 0.0158Vv2.

S7.12. Parking brake—Static test.

S7.12.1. Vehicle conditions.

(a) Vehicle load: GVWR only.

(b) Transmission position: In neutral.

(c) Parking brake burnish:

(1) For vehicles with parking brake
systems not utilizing the service friction
elements, the friction elements of such
a system are burnished prior to the
parking brake test according to the
published recommendations furnished
to the purchaser by the manufacturer.

(2) If no recommendations are
furnished, the vehicle’s parking brake
system is tested in an unburnished
condition.

S§7.12.2. Test conditions and
procedures.

(a) IBT:

(1) Parking brake systems utilizing
service brake friction materials shall be
tested with the IBT < 100°C (212°F) and
shall have no additional burnishing or
artificial heating prior to the start of the
parking brake test.

(2) Parking brake systems utilizing
non-service brake friction materials
shall be tested with the friction
materials at ambient temperature at the
start of the test. The friction materials
shall have no additional burnishing or
artificial heating prior to or during the
parking brake test.

(b) Parking brake control force: Hand
control <400 N (89.9 Ibs); foot control
<500 N (112.4 lbs).

(c) Hand force measurement locations:
The force required for actuation of a
hand-operated brake system is measured
at the center of the hand grip area or at
a distance of 40 mm (1.57 in) from the
end of the actuation lever as illustrated
in Figure 3.

BILLING CODE 4910-59-P
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(d) Parking brake applications: 1
apply and 2 reapply if necessary.

(e) Test surface gradient: 20% grade.

(f) Drive the vehicle onto the grade
with the longitudinal axis of the vehicle
in the direction of the slope of the grade.

(9) Stop the vehicle and hold it
stationary by applying the service brake
control and place the transmission in
neutral.

(h) With the service brake applied
sufficiently to just keep the vehicle from
rolling, apply the parking brake as
specified in S7.12.2(i) or S7.12.2(j).

(i) The parking brake system is
actuated by a single application not
exceeding the limits specified in
S7.12.2(b).

(i) In the case of a parking brake
system that does not allow application
of the specified force in a single
application, a series of applications may
be made to achieve the specified force.

(k) Following the application of the
parking brakes, release all force on the
service brake control and, if the vehicle
remains stationary, start the
measurement of time.

() If the vehicle does not remain
stationary, reapplication of a force to the
parking brake control at the level
specified in S7.12.2(b) as appropriate for
the vehicle being tested (without release
of the ratcheting or other holding
mechanism of the parking brake) is used
up to two times to attain a stationary
position.

(m) Verify the operation of the
parking brake application indicator.

(n) Following observation of the
vehicle in a stationary condition for the
specified time in one direction, repeat
the same test procedure with the vehicle
orientation in the opposite direction on
the same grade.

S7.12.3. Performance requirement.
The parking brake system shall hold the
vehicle stationary for 5 minutes in both
a forward and reverse direction on the
grade.

S7.13. Heating Snubs.

S7.13.1. General information. The
purpose of the snubs is to heat up the
brakes in preparation for the hot
performance test which follows
immediately.

S7.13.2. Vehicle conditions.

(a) Vehicle load: GVWR only.

(b) Transmission position: In gear.

S7.13.3. Test conditions and
procedures.

(a) IBT:

() Establish an IBT before the first
brake application (snub) of = 55°C
(131°F), = 65°C (149°F).

(2) IBT before subsequent snubs are
those occurring at the distance intervals.

(b) Number of snubs: 15.

(c) Test speeds: The initial speed for
each snub is 120 km/h (74.6 mph) or

80% of Vmax, whichever is slower.
Each snub is terminated at one-half the
initial speed.

(d) Deceleration rate:

(1) Maintain a constant deceleration
rate of 3.0 m/s2 (9.6 fps?2).

(2) Attain the specified deceleration
within one second and maintain it for
the remainder of the snub.

(e) Pedal force: Adjust as necessary to
maintain the specified constant
deceleration rate.

(f) Time interval: Maintain an interval
of 45 seconds between the start of brake
applications (snubs).

(g9) Accelerate as rapidly as possible to
the initial test speed immediately after
each snub.

(h) Immediately after the 15th snub,
accelerate to 100 km/h (62.1 mph) and
commence the hot performance test.

S7.14. Hot performance.

S7.14.1. General information. The hot
performance test is conducted
immediately after completion of the
15th heating snub.

S7.14.2. Vehicle conditions.

(a) Vehicle load: GVWR only.

(b) Transmission position: In neutral.

S7.14.3. Test conditions and
procedures.

(a) IBT: Temperature achieved at
completion of heating snubs.

(b) Test speed: 100 km/h (62.1 mph).
(c) Pedal force: (1) The first stop is
done with a pedal force not greater than
the average pedal force recorded during
the shortest GVWR cold effectiveness

stop.

(2) The second stop is done with a
pedal force not greater than 500 N
(112.4 Ibs).

(d) Wheel lockup: No lockup of any
wheel for longer than 0.1 seconds
allowed at speeds greater than 15 km/

h (9.3 mph).

(e) Number of runs: 2 stops.

(f) Immediately after the 15th heating
snub, accelerate to 100 km/h (62.1 mph)
and commence the first stop of the hot
performance test.

(9) If the vehicle is incapable of
attaining 100 km/h, it is tested at the
same speed used for the GVWR cold
effectiveness test.

(h) Immediately after completion of
the first hot performance stop,
accelerate as rapidly as possible to the
specified test speed and conduct the
second hot performance stop.

(i) Immediately after completion of
second hot performance stop, drive 1.5
km (0.98 mi) at 50 km/h (31.1 mph)
before the first cooling stop.

S7.14.4. Performance requirements.

(a) For the first hot stop, the stopping
distance must be less than or equal to
a calculated distance which is based on
60 percent of the deceleration actually

achieved on the shortest GVWR cold
effectiveness stop. The following
equations shall be used in calculating
the performance requirement:

g - 0.0386V°
¢ s,-010v
2
o= 010y 4 00386V
0.60(d,)

where d; = the average deceleration
actually achieved during the
shortest cold effectiveness stop at
GVWR (m/s?),

Sc = actual stopping distance measured
on the shortest cold effectiveness
stop at GVWR (m), and

V = cold effectiveness test speed (km/h).

(b) In addition to the requirement in
S7.14.4(a), the stopping distance for at
least one of the two hot stops must be
S <89 m (292 ft) from a test speed of
100 km/h (62.1 mph) or, for reduced test
speed, S <£0.10V + 0.0079V2. The results
of the second stop may not be used to
meet the requirements of S7.14.4(a).

S7.15. Brake cooling stops.

S$7.15.1. General information. The
cooling stops are conducted
immediately after completion of the hot
performance test.

S7.15.2. Vehicle conditions.

(a) Vehicle load: GVWR only.

(b) Transmission position: In gear.

S$7.15.3. Test conditions and
procedures.

(a) IBT: Temperature achieved at
completion of hot performance.

(b) Test speed: 50 km/h (31.1 mph).

(c) Pedal force: Adjust as necessary to
maintain specified constant deceleration
rate.

(d) Deceleration rate: Maintain a
constant deceleration rate of 3.0 m/s2
(9.9 fps 2).

(e) Wheel lockup: No lockup of any
wheel for longer than 0.1 seconds
allowed at speeds greater than 15
km/h (9.3 mph).

(f) Number of runs: 4 stops.

(9) Immediately after the hot
performance stops drive 1.5 km (0.93
mi) at 50 km/h (31.1 mph) before the
first cooling stop.

(h) For the first through the third
cooling stops:

(1) After each stop, immediately
accelerate at the maximum rate to 50
km/h (31.1 mph).

(2) Maintain that speed until
beginning the next stop at a distance of
1.5 km (0.93 mi) from the beginning of
the previous stop.

(i) For the fourth cooling stop:

(1) Immediately after the fourth stop,
accelerate at the maximum rate to 100
km/h (62.1 mph).
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(2) Maintain that speed until
beginning the recovery performance
stops at a distance of 1.5 km (0.93 mi)
after the beginning of the fourth cooling
stop.

S7.16. Recovery performance.
S7.16.1. General information. The
recovery performance test is conducted
immediately after completion of the

brake cooling stops.

S7.16.2. Vehicle conditions.

(a) Venhicle load: GVWR only.

(b) Transmission position: In neutral.

S7.16.3. Test conditions and
procedures.

(a) IBT: Temperature achieved at
completion of cooling stops.

(b) Test speed: 100 km/h (62.1 mph).

(c) Pedal force: The pedal force shall
not be greater than the average pedal
force recorded during the shortest
GVWR cold effectiveness stop.

(d) Wheel lockup: No lockup of any
wheel for longer than 0.1 seconds
allowed at speeds greater than 15 km/
h (9.3 mph).

(e) Number of runs: 2 stops.

(f) Immediately after the fourth
cooling stop, accelerate at the maximum
rate to 100 km/h (62.1 mph).

(9) Maintain that speed until
beginning the first recovery performance
stop at a distance of 1.5 km (0.93 mi)
after the beginning of the fourth cooling
stop.

(h) If the vehicle is incapable of
attaining 100 km/h, it is tested at the
same speed used for the GVWR cold
effectiveness test.

(i) Immediately after completion of
the first recovery performance stop
accelerate as rapidly as possible to the
specified test speed and conduct the
second recovery performance stop.

$7.16.4. Performance requirements.

The stopping distance, S, for at least
one of the two stops must be within the
following limits:

.0386V/2 .0386V/2

0.0386 <S-010V < 0.0386
150d, 0.70d,

where dc and V are defined in
S7.14.4(a).

S7.17. Final Inspection. Inspect:

(a) The service brake system for
detachment or fracture of any
components, such as brake springs and
brake shoes or disc pad facings.

(b) The friction surface of the brake,
the master cylinder or brake power unit
reservoir cover, and seal and filler
openings, for leakage of brake fluid or
lubricant.

(c) The master cylinder or brake
power unit reservoir for compliance
with the volume and labeling
requirements of S5.4.2 and S5.4.3. In

determining the fully applied worn
condition, assume that the lining is
worn to (1) rivet or bolt heads on riveted
or bolted linings or (2) within 0.8 mm
(1/32 inch) of shoe or pad mounting
surface on bonded linings or (3) the
limit recommended by the
manufacturer, whichever is larger
relative to the total possible shoe or pad
movement. Drums or rotors are assumed
to be at nominal design drum diameter
or rotor thickness. Linings are assumed
adjusted for normal operating clearance
in the released position.

(d) The brake system indicators, for
compliance with operation in various
key positions, lens color, labeling, and
location, in accordance with S5.5.

Issued: January 23, 1995.
Ricardo Martinez,
Administrator.
[FR Doc. 95-2324 Filed 2—-1-95; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 651

[Docket No. 950124025-5025-01; 1.D.
122094A]

RIN 0648—-AD33

Northeast Multispecies Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; technical
amendment.

SUMMARY: NMFS issues this final rule to
make corrections and clarifications to
the regulations implementing
Amendment 5 to the Northeast
Multispecies Fishery Management Plan
(FMP) and subsequent framework
actions.

EFFECTIVE DATE: February 1, 1995,
except for §651.9(e)(36), amendments to
§651.20(b)(2)(ii), and 8§ 651.20(c)(2)(ii),
and §651.20(c)(4) introductory text,
which will be effective on June 11,
1995.

FOR FURTHER INFORMATION CONTACT:
Bridgette S. Davidson, NMFS, Fishery
Management Specialist, 508-281-9347.
SUPPLEMENTARY INFORMATION: The New
England Fishery Management Council
(Council) submitted Amendment 5 to
the FMP to NMFS on September 27,
1993. Amendment 5, with some
exceptions, was approved on January 3,
1994. The final rule for Amendment 5

was published on March 1, 1994 (59 FR
9872). This final rule makes several
corrections and clarifications to the
regulations and to subsequent
amendments to the regulations—59 FR
9872, March 1, 1994; 59 FR 26972, May
25,1994, 59 FR 36725, July 19, 1994, 59
FR 42176, August 17, 1994,

The definition of “sink gillnet”
(8651.2) was modified in Framework
Adjustment 4 to the FMP and is further
clarified here. The definition is revised
to clarify that a sink gillnet is a bottom-
tending gillnet.

Section 651.4(f)(2)(iv) is modified to
reflect the Council’s intent. Although
the preamble to the final regulations for
Amendment 5 stated that vessel owners
would be allowed to change their 1994
permit category within 30 days of
receiving their permit, there was no
specific language in the regulations
prohibiting a change in category after
that time during the initial fishing year.
The Council did not intend for vessels
to switch between days-at-sea (DAS)
programs, except during the renewal
process to receive a 1995 limited access
multispecies permit. The regulations are
modified accordingly.

Section 651.5 requires any operator of
a vessel in possession of multispecies
harvested from the exclusive economic
zone to have an operator’s permit.
Recreational vessels that are exempt
from a multispecies permit are also
exempt from the operator’s permit
requirements. This exemption was
inadvertently omitted from the final rule
implementing Amendment 5. This final
rule clarifies that only vessels that are
required to have a multispecies permit
are required to have an operator with an
operator’s permit.

The regulations implementing mesh
obstruction and tie-up inadvertently had
no correlated prohibitions. Section
651.9(b)(11) and (e)(36) are added by
this final rule to address this omission;
however, the prohibition at
§651.9(e)(36) will be effective beginning
June 11, 1995, due to the emergency
action published in the Federal Register
on (59 FR 63926, December 12, 1994),
which temporarily added prohibitions
to that section. The emergency action is
effective through March 12, but the
Council is expected to vote to extend
the emergency for an additional 90 days,
i.e., through June 11, 1995. If the
emergency action is not extended,
NMFS will publish a notice to modify
the effective date of this rule.

In order to reflect more accurately the
prohibition at § 651.9(b)(1), the word
*‘accruing” is replaced with “‘using”
when discussing a vessel using all of its
annual DAS allocation.
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Section 651.20(b)(2)(ii) and (c)(2)(ii)
both make reference to paragraphs (f)
and (g). These references are corrected
to read paragraphs (e) and (f),
respectively, which are the midwater
trawl gear and the purse seine gear
exceptions.

The net stowage requirements at
§651.20(c)(4) are directed at fishing in
southern New England or the mid-
Atlantic, but the stowage requirements
also apply to sink gillnet vessels
transitting areas closed to sink gillnets
and to vessels participating in the
Cultivator Shoals Whiting Fishery when
transitting the Gulf of Maine/Georges
Bank regulated mesh area. References to
specific geographic areas are removed
from net stowage requirements.
Corrections to §651.20 will be effective
beginning June 11, 1995, because the
emergency action published on
December 12, 1994, has temporarily
suspended portions of this section.

Section 651.22(c)(1)(i)(B) is corrected
by removing the reference to the 500—Ib
(226.8-kg) possession limit, which was
changed with Framework Adjustment 3
to the FMP (59 FR 36725, July 19, 1994).

A technical amendment to
§651.22(d)(1)(i)(C) clarifies that in order
to be eligible for the small-boat
exemption (for vessels 45 ft (13.7 m) or
less), a vessel owner must provide
documentation that accurately states the
vessel’s length overall. This is intended
to remove the confusion as to when U.S.
Coast Guard documentation will be
accepted as verification of a vessel’s
length.

In §651.23(c), the reference to
paragraph (c) is corrected to read
paragraph (d).

Classification

Because this rule only corrects
omissions and other errors or makes
clarifications of intent to an existing set
of regulations for which full prior notice
and opportunity for comment have been
given, under 5 U.S.C. 553(b)(B), it is
unnecessary to provide prior notice and
opportunity for comment.

This rule imposes no new
requirements on anyone subject to these
regulations, and many provisions
remove or relieve restrictions.
Accordingly, under 5 U.S.C. 553(d), the
rule is effective immediately except for
sections 651.9(e)(36), 651.20(b)(2)(ii),
651.20(c)(2)(ii), and 651.20(c)(4)
introductory text, which will be
effective beginning June 11, 1995.

This rule is exempt from review
under E.O. 12866.

List of Subjects in 50 CFR Part 651

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: January 26, 1995.
Gary Matlock,
Program Management Officer, National
Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 651 is amended
as follows:

PART 651—NORTHEAST
MULTISPECIES FISHERY

1. The authority citation for part 651
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. Section 651.2, the definition for
“sink gillnet” is revised to read as
follows:

§651.2 Definitions.

* * * * *

Sink gillnet means a bottom-tending
gillnet, which is any gillnet, anchored or
otherwise, that is designed to be, is
capable of being, or is fished on or near
the bottom in the lower third of the
water column.

* * * * *

3. Section 651.4(f)(2)(iv), is revised to
read as follows:

§651.4 Vessel permits.
* * * * *
( * * *
2 * Kk *

(iv) In 1994, vessel owners may
change their vessel’s DAS category
within 30 days of receipt of their 1994
multispecies permit. After 30 days, the
vessel must fish only in the DAS
program assigned for the remainder of
the fishing year. In 1995, if the vessel
owner is applying to fish under a
different DAS program than was
assigned for 1994, the application must
include such election and the vessel
must fish only in that category for the
entire fishing year.

* * * * *

4. Section 651.5(a) is revised to read
as follows:

§651.5 Operator permits.

(a) General. Any operator of a vessel
that has been issued a valid Federal
multispecies permit under this part, or
any operator of a vessel fishing for
multispecies finfish in the EEZ or in
possession of multispecies finfish in or
harvested from the EEZ, must carry on
board a valid operator’s permit issued
under this part. This requirement does
not apply to recreational vessels and
vessels that fish exclusively in state
waters for multispecies.

* * * * *

5. In §651.9, paragraph (b)(1) is
revised, and paragraph (b)(11) is added
to read as follows:

8§651.9 Prohibitions.

* * * * *

(b) * K X

(1) Possess at any time during a trip,
or land per trip, more than the
possession limit of regulated species as
specified in §651.27(a), after using the
vessel’s annual DAS allocation or when
not participating under the DAS
program pursuant to § 651.22.

* * * * *

(11) Fail to comply with the layover
day requirement as described in
§651.22(c)(1)(ii)(A).

* * * * *

6. Effective June 11, 1995, in §651.9,
paragraph (e)(36) is added to read as
follows:

§651.9 Prohibitions.

* * * * *

(e) * * *
(36) Obstruct or constrict a net as
described in §651.20(h)(1) and (2).

* * * * *

7. Effective June 11, 1995, §651.20 is
amended by removing the words
“paragraphs (f) and (g)”’ from the first
sentences of paragraphs (b)(2)(ii) and
(c)(2)(ii) and adding in their places the
words “‘paragraphs (e) and (f)”’, and by
revising paragraph (c)(4) introductory
text to read as follows:

§651.20 Regulated mesh areas and
restrictions on gear and methods of fishing.
* * * * *

(C) * * *

(4) Net stowage requirements. A net
that is stowed and is not available for
immediate use conforms to one of the

following specifications:
* * * * *

8. In §651.22, paragraphs (c)(1)(i)(B)
and (d)(1)(i)(C) are revised to read as
follows:

§651.22 Effort-control program for limited
access vessels.
* * * * *
(C * * *
* X %

E;L))* * *

(B) During each period of time
declared, the applicable vessel may not
possess more than the possession limit
of regulated species as specified in
§651.27(a).

* * * * *

d * k* *

Elg * * *

(i) * Kk K

(C) The measurement of length overall
must be verified using documentation
that accurately states length overall as
described in paragraph (c)(1)(i)(A) of
this section. Acceptable documentation
includes U.S. Coast Guard
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documentation on vessels built after
1984, written verification from a
qualified marine surveyor or the
builder, or the vessel’s construction
plans. A copy of the length overall
verification must accompany an
application for a Federal multispecies
permit issued under § 651.4.
* * * * *

9. Section 651.23(c) is revised to read
as follows:

§651.23 Minimum fish size.
* * * * *

(c) The minimum size applies to
whole fish or to any part of a fish while
possessed on board a vessel, except as
provided in paragraph (d) of this
section, and to whole fish only, after
landing. Fish or parts of fish must have
skin on while possessed on board a
vessel and at the time of landing in
order to meet minimum size
requirements. “‘Skin on”” means the
entire portion of the skin normally
attached to the portion of the fish or fish

parts possessed.
* * * * *

[FR Doc. 95-2536 Filed 2-01-95; 8:45 am]
BILLING CODE 3510-22-F

50 CFR Part 676

[Docket No. 950123023-5023-01; I.D.
010995E]

RIN 0648—-AH38

Limited Access Management of
Federal Fisheries In and Off of Alaska,;
Determinations and Appeals

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Interim final rule; request for
comments.

SUMMARY: This interim final rule
amends the regulations implementing
the determinations and appeals
procedures for limited access
management of Federal fisheries in and
off of Alaska and amends regulations
implementing the individual fishing
quota (IFQ) limited access program with
respect to establishment of quota share
(QS) pools for each IFQ regulatory area.
The changes made to the determinations
and appeals procedures reduce the
current two-stage appeals procedure to
a single-step process, and reduce the
length of time periods for certain
appeals-related actions. The changes
made to the establishment of QS pools
allow for the addition of catch history
that is in dispute and being appealed.
These changes are necessary to avoid

excessive delays in deciding appeals
and to allow the timely issuance of IFQ
resulting from disputed catch history
that was successfully appealed. The
intended effect of this action is to
shorten the appeals process while
providing reasonable time for applicants
to file, and to provide IFQ resulting
from disputed catch history to persons
who may have an appeal successfully
resolved after the IFQ calculation date.

DATES: Interim rule effective January 30,
1995. Comments must be received at the
following address no later than March 6,
1995.

ADDRESSES: Comments on the interim
final rule may be sent to Ronald J. Berg,
Chief, Fisheries Management Division,
Alaska Region, NMFS, 709 West 9th
Street, Juneau, AK 99801, or P.O. Box
21668, Juneau, AK 99802-1668, Attn:
Lori J. Gravel. Copies of the regulatory
impact review prepared for this action
may be obtained also from this address.

FOR FURTHER INFORMATION CONTACT: John
Lepore, 907-586-7228.

SUPPLEMENTARY INFORMATION:
Background

The IFQ program is a regulatory
regime developed by the North Pacific
Fishery Management Council to
promote the conservation and
management of Pacific halibut
(Hippoglossus stenolepis) and sablefish
(Anoplopoma fimbria) fixed gear
fisheries in the Gulf of Alaska and the
Bering Sea and Aleutian Islands Area
under Federal jurisdiction. Further
information about the IFQ program is
contained in the preamble to the final
implementing regulations published
November 9, 1993 (58 FR 59375). The
commercial harvesting of halibut and
sablefish under the IFQ program is
scheduled to begin in the spring of
1995. The IFQ program is implemented
by regulations at 50 CFR part 676.

The IFQ implementing regulations
provide for the assignment of QS to
qualified persons. The amount of QS
assigned directly reflects a qualified
person’s verified catch history during
specified years. The allocation of IFQ
represents a privilege to harvest a
specified amount of halibut or sablefish
during one fishing year. The amount of
IFQ allocated to any person by area is
calculated annually on January 31
generally as the product of the total
allowable catch available for harvest by
fixed gear and the persons’s QS divided
by the QS pool for the area (50 CFR
676.20(f)). The QS pool for an area is the
sum of all QS in that area for a species
(50 CFR 676.20(b)).

Changes to the Determinations and
Appeals Procedures

Final rules implementing the appeals
procedure for limited access fisheries
management of Federal fisheries in and
off of Alaska became effective July 1,
1994 (59 FR 28281, June 1, 1994). A
detailed explanation of the procedure
for appealing initial administrative
determinations appears in the preamble
of the notice of proposed rulemaking
published February 9, 1994 (59 FR
5979). Three changes to the final rules
have been identified by NMFS as
necessary to improve the efficiency of
the appeals process. These changes:

1. Eliminate applicants’ right to
appeal an appellate officer’s decision to
the NMFS Director, Alaska Region
(Regional Director), but retain the
Regional Director’s discretionary
authority to renew, modify, reverse or
remand any such decision;

2. Reduce the time period for filing an
appeal of an initial administrative
determination from 90 Federal business
days to 60 calendar days after the date
the determination was made; and

3. Reduce the time period before an
appellate officer’s decision becomes
effective from 45 Federal business days
to 30 calendar days after the date the
decision is issued, unless, prior to that
time, the Regional Director alters or
modifies the decision, issues an order
staying the effectiveness of the decision
pending review, or accelerates the
effectiveness date.

Subject to later revision based on
public comments received, these actions
are necessary to avoid excessively
delayed appeals decisions. It is now
apparent that the timely resolution of
appeals to the Regional Director will not
be possible. The changes discussed
above will facilitate a more timely
appeals process. The original time
periods were excessively long in view of
the number of appeals that are now
expected, and resolving these appeals
more expeditiously will benefit the
fishermen involved. The majority of the
initial administrative decisions to deny
QS are due to be issued before January
31, 1995, the date of the required
calculation of IFQ for the 1995 fishing
season.

The first change is the elimination of
the right to appeal an appellate officer’s
decision to the Regional Director. The
Regional Director’s discretionary
authority to review and modify, reverse,
or remand any appellate officer’s
decision is retained. This effectively
changes the original two-stage appeals
procedure into a single-step process.
The original procedure provided an
applicant a first-stage opportunity to
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appeal an initial administrative
determination to an appellate officer,
and a second-stage opportunity to
appeal the appellate officer’s decision to
the Regional Director. This regulatory
amendment eliminates the second stage
appeal; however, the Regional Director
will routinely review appellate officers’
decisions, and may reverse, modify, or
remand these decisions for further
consideration. If the appellate officer’s
decision is modified or reversed, the
Regional Director will issue a written
decision explaining the reasons for this
action. The appellate officer’s decision,
unless acted on by the Regional
Director, will be the final agency action
for purposes of judicial review 30 days
after issuance.

The second change is a substantial
reduction of the time period within
which an appellant may file an appeal.
The purpose of this change is to
expedite the appeals process, as
explained above. The time period
within which an appellant may file a
written appeal of an initial
administrative determination is changed
from 90 Federal business days to 60
calendar days after the date the
determination is made. This change
effectively reduces the appeal filing
opportunity from about 4 months to
about 2 months. Saturdays, Sundays,
and Federal holidays would be counted
as part of the 60-day time period unless
the last day of the 60-day period falls on
a Saturday, Sunday, or Federal holiday.
In this event, the period is extended to
the close of business on the next
business day.

The original appeals filing period of
90 days, not including weekends and
holidays, was intended to provide an
appellant with a liberal period within
which to prepare an appeal. NOAA has
determined that this period is
unnecessarily long and would
exacerbate expected delay in the
resolution of appeals. Resolution of
disputes involving more than one
applicant but possibly the same vessel
or catch data could be facilitated by
resolving related appeals at the same
time. Without this change, one person
could file a prompt appeal while
another could delay filing for up to 4
months, thereby preventing the prompt
issuance of disputed IFQ. A 60-day
period, including weekends and
holidays except on the last day of the
period, would provide appellants with
adequate time to prepare and file
appeals, and would benefit all affected
parties by accelerating the appeals
process.

The third change is a shortening of
the period of delayed effectiveness of an
appellate officer’s decision from 45

Federal business days to 30 calendar
days. The purpose of this change also is
to speed achievement of final agency
action on appeals. A 30—calendar-day
period is adequate for the Regional
Director to review an appellate officer’s
decision and take any action deemed
necessary, such as a stay. Unless acted
on by the Regional Director, an
appellate officer’s decision will be the
final agency action subject to judicial
review at the end of the 30—calendar-
day delayed effectiveness period.

Changes to the Establishment of Quota
Share Pools

Regulations pertaining to the
calculation of QS and the QS pool for
an area and regulations for appealing
initial administrative determinations
made regarding those calculations are
found at 50 CFR 676.20 and 676.25,
respectively. This action changes
§676.20(d)(3) to establish a reserve
within the QS pool of each IFQ
regulatory area; otherwise, contested
catch history would not have been
included in the QS pool. Any person
who does not have QS included in the
QS pool on January 31 of any year will
not be allocated IFQ for that year and
will not be able to participate in the IFQ
fisheries in that year.

A problem of particular concern in
the initial year of the IFQ program is
that numerous appeals involve multiple
parties. There may be disputes, for
example, over who owned or leased a
vessel that made qualified landings but
not over the amount of those landings.
Resolution of such appeals during the
1995 IFQ fishing season for halibut and
sablefish would not allow the prevailing
party to receive IFQ and use it during
the season.

To correct this problem a QS pool
reserve is established for catch history
that would otherwise be withheld from
the QS pool due to the pendency, at the
time IFQ is determined, of an appeal
involving contested catch history, vessel
ownership or vessel lease data by two or
more QS applicants. NMFS will set
aside QS in the reserve pool for eventual
award to specific appellants, and will
include this QS in the total QS pool for
purposes of determining the amount of
IFQ to be assigned to each holder of QS.

This action addresses the problem
that appeals, which involve multi-party
contests over verified fish landings
during the base period, could unjustly
result in failure to allocate IFQ for the
1995 fishing season to applicants having
made timely and sufficient application
for participation in the IFQ Program.
This procedure (i.e., placing contested
QS in areserve) is for use only in
situations in which the eligibility for

qualifying pounds has been established
but the appropriate party to be issued
the QS, and the resulting IFQ, is
pending decision.

Appeals may involve disputes
between the appellant and NMFS over
the amount of catch history that should
be counted for purposes of calculating
QS or may involve disputes between
two or more persons over who should
be assigned QS that results from catch
history, vessel ownership, or lease
history. Although any appeal would
prevent NMFS from issuing contested
QS, the agency could calculate the
approximate amount of QS that would
be added to the QS pool before an
appeal involving two or more persons is
resolved if the amount of catch history
is not the issue being appealed but
rather the issue is who should receive
the QS that results from the catch
history. In such cases, the undisputed
catch history could be placed in a
reserve as part of the QS pool for IFQ
calculation purposes but no QS or IFQ
would be assigned until after the agency
determines the appropriate person or
entity to receive the QS. The purpose of
such a reserve is to provide for an
immediate assignment of QS and IFQ
upon final agency action on such multi-
party appeals. This would allow the
person receiving such IFQ to begin
using it to harvest halibut or sablefish
during the remainder of the IFQ fishing
season following the decision.
Alternatively, IFQ stemming from such
disputed QS would not be issued until
the year following final agency action.

Waiver of Notice and Comment and
Delayed Effectiveness Period

This action must be made effective
immediately for its benefits to be
realized by the public. Pursuant to 5
U.S.C. 553(b)(B), a rule may be issued
without prior notice and opportunity for
public comment if providing such
would be impracticable, unnecessary, or
contrary to the public interest. Pursuant
to 5 U.S.C. 553(d)(3), a rule may be
made effective prior to 30 days after its
issuance for good cause found and
published with the rule.

As explained earlier, both the two-
tiered appeals process and the
excessively long period in which an
appeal may be filed under the current
system cause unnecessary delays. These
delays are harmful to the public,
because they delay the opportunity for
a successful appellant to use any fishing
privileges resulting from an appeal.
Delaying promulgation of this rule to
allow for prior notice and opportunity
for public comment and delaying its
effective date for 30 days would be
contrary to the public interest in that the
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delays sought to be reduced or
eliminated by this action would
continue to occur for initial
administrative determinations of QS
and initial determinations by appellant
officers issued during notice-and-
comment rulemaking, including any
period of delayed effective date.

If this rule is immediately issued and
made effective upon filing with the
Office of the Federal Register, only those
relatively few applicants for whom an
initial administrative determination of
QS has been made would be entitled to
the previous 4-month time frame in
which to file an appeal and only those
very few appellants for whom an
appellate officer has already issued a
decision would be entitled to an appeal
to the Regional Director. For all others
the harmful delay to the public which
this rule seeks to eliminate would be
eliminated. Accordingly, for the reason
set forth above, the Assistant
Administrator finds good cause to
dispense with prior notice and
opportunity for public comment and to
make the rule immediately effective
upon filing with the Office of Federal
Register.

Similarly, the establishment of QS
pool reserves must be effective
immediately. By regulation, the
calculation to determine how much IFQ
will be issued for the 1995 fishing
season occurs on January 31, 1995. If QS
is not in the pool as of this
determination date, the resulting IFQ
will not be issued. Providing QS pool
reserves for contested QS will benefit
successful appellants by allowing them
to obtain IFQ that is calculated but not
issued pending resolution of an appeal.
Without this action, a successful
appellant will have to wait until the
following season to receive IFQ if the
QS involved in the appeal is added to
the QS pool after the determination
date. As such, this rule must be effective
on or before January 31, 1995, for
successful appellants to fish during the
1995 season. Given the current time-
frame, any delay in the effectiveness of
this rule will nullify the benefit.
Nullifying this benefit will be contrary
to the public interest and thereby
constitutes good cause for dispensing
with prior notice and opportunity for
public comment and for making the rule
immediately effective.

Classification

A regulatory impact review/final
regulatory flexibility analysis (RIR/
FRFA) was prepared for the IFQ limited
access program of which the original
appeals and determinations are a part.
The RIR/FRFA is contained in the Final
Environmental Impact Statement for

Amendment 15 to the Fishery
Management Plan (FMP) for the
Groundfish Fisheries of the Bering Sea
and Aleutian Islands Area, and for
Amendment 20 to the FMP for
Groundfish of the Gulf of Alaska. This
document is available (see ADDRESSES).

This final rule makes minor revisions
to the regulations affecting the filing of
an appeal of an initial administrative
determination. No new information is
collected, but the period of time within
which affected persons would have to
submit information is decreased. The
estimated response time for filing a
written appeal under the IFQ program is
4 hours. This collection of information
has been approved by the Office of
Management and Budget, OMB control
number 0648—0272 (regarding IFQs for
Pacific halibut and sablefish).

This rule has been determined to be
not significant for purposes of Executive
Order 12866.

List of Subjects in 50 CFR Part 676

Fisheries, Reporting and
recordkeeping requirements.

Dated: January 30, 1995.
Nancy Foster,
Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 676 is amended
to read as follows:

PART 676—LIMITED ACCESS
MANAGEMENT OF FEDERAL
FISHERIES IN AND OFF OF ALASKA

1. The authority citation for part 676
continues to read as follows:

Authority: 16 U.S.C. 773 et seq. and 1801
et seq.

2.1n 8676.20, paragraph (d)(3) is

revised and paragraph (e) is removed
and reserved as follows:

8676.20 Individual allocations.
* * * * *
d * X *

(3) Catch history, vessel ownership, or
lease data that cannot be verified by the
Regional Director, following the
procedure described in paragraph (d)(1)
of this section, will not qualify for QS.
An initial determination denying QS on
the grounds that claimed catch history,
vessel ownership or lease data were not
verified may be appealed following the
procedure described in § 676.25 of this
part. Quota share reflecting catch
history, vessel ownership, or lease data
that are contested between two or more
applicants, at least one of which is
likely to qualify for QS when the
dispute is resolved, will be assigned to
a reserve that will be considered part of

the QS pool for the appropriate IFQ
regulatory area. Any QS and IFQ that
results from agency action resolving the
dispute will be assigned to the
prevailing applicant(s) pursuant to
paragraphs (b), (c) and (f) of this section.
If the assigned IFQ for the 1995 fishing
season becomes moot by the passage of
time needed to resolve the dispute, the
assignment of QS and IFQ for
subsequent fishing seasons will be
unaffected.

(e) [Reserved]

* * * * *

3. In §676.25, paragraphs (a), (b),
(d)(2), (d)(2), (9) introductory text, (g)(1),

9)2), (), (m)(4), (N)(8), and (o) are
revised to read as follows:

§676.25 Determinations and appeals.

(a) General. This section describes the
procedure for appealing initial
administrative determinations made
under this part.

(b) Who may appeal. Any person
whose interest is directly and adversely
affected by an initial administrative
determination may file a written appeal.
For purposes of this section, such
persons will be referred to as
“applicant” or “appellant”.

* * * * *

(d) Time periods for appeals and date
of filing. (1) If an applicant appeals an
initial administrative determination, the
appeal must be filed not later than 60
days after the date the determination is
issued.

(2) The time period within which an
appeal may be filed begins to run on the
date the initial administrative
determination is issued. If the last day
of the time period is a Saturday,
Sunday, or Federal holiday, the time
period will be extended to the close of
business on the next business day.

* * * * *

(9) Decision Whether to Order a
Hearing. The appellate officer will
review the applicant’s appeal and
request for hearing, and has discretion
to proceed as follows:

(1) Deny the appeal;

(2) Issue a decision on the merits of
the appeal if the record contains
sufficient information on which to reach
final judgment; or
* * * * *

(k) Appellate Officers’ Decisions. The
appellate officer will close the record
and issue a decision after determining
that there is sufficient information to
render a decision on the record of the
proceedings and that all procedural
requirements have been met. The
decision must be based solely on the
record of the proceedings. Except as
provided in paragraph (o) of this



Federal Register / Vol. 60, No. 22 / Thursday, February 2, 1995 / Rules and Regulations

6451

section, an appellate officer’s decision
takes effect 30 days after it is issued and
upon taking effect is the final agency
action for purposes of judicial review.
* * * * *

m * * %

(4) The appellate officer will close the
record and issue a decision after
determining that the information on the
record is sufficient to render a decision.

(n) * X *

(8) The appellate officer will close the
record and issue a decision after
determining that the information on the
record is sufficient to render a decision.

(o) Review by the Regional Director.
An appellate officer’s decision is subject
to review by the Regional Director, as
provided in this paragraph.

(1) The Regional Director may affirm,
reverse, modify, or remand the appellate
officer’s decision before the 30-day
effective date of the decision provided
in paragraph (k) of this section. The
Regional Director may take any of these
actions on or after the 30-day effective
date by issuing a stay of the decision
before the 30-day effective date. An
action taken under paragraph (0)(1) of
this section takes effect immediately.

(2) The Regional Director must
provide a written explanation why an
appellate officer’s decision has been
reversed, modified, or remanded.

(3) The Regional Director must
promptly notify the appellant(s) of any
action taken under paragraph (o) of this
section.

(4) The Regional Director’s decision to
affirm, reverse, or modify an appellate
officer’s decision is a final agency action
for purposes of judicial review.

[FR Doc. 95-2606 Filed 1-30-95; 2:47 pm]
BILLING CODE 3510-22-F
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purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 29

[TB-94-36]

Tobacco Inspection—Growers
Referendum

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice of referendum.

SUMMARY: This notice announces that a
referendum will be conducted by mail
during the period of February 6-10,
1995, for producers of flue-cured
tobacco who sell their tobacco at
auction in Clarkton and Chadbourn,
North Carolina, to determine producer
approval of the designation of the
Clarkton and Chadbourn tobacco
markets as one consolidated auction
market.

DATES: The referendum will be held
February 6-10, 1995.

FOR FURTHER INFORMATION CONTACT:
Larry L. Crabtree, Deputy Director,
Tobacco Division, Agricultural
Marketing Service, United States
Department of Agriculture, P.O. Box
96456, Washington, DC 20090-6456;
telephone number (202) 205-0235.

SUPPLEMENTARY INFORMATION: Notice is
hereby given of a mail referendum on
the designation of a consolidated
auction market at Clarkton and
Chadbourn, North Carolina. Clarkton
and Chadbourn, North Carolina, were
designated on June 26, 1942, (7 CFR
29.8001) as flue-cured tobacco auction
markets under the Tobacco Inspection
Act (7 U.S.C. 511 et seq.). Under this
Act both have been receiving mandatory
grading services from USDA.

On September 2, 1994, an application
was made to the Secretary of
Agriculture to consolidate the
designated markets of Clarkton and
Chadbourn, North Carolina. The
application, filed by warehouse
operators in those markets, was made
pursuant to the regulations promulgated

under the Tobacco Inspection Act (7
CFR part 29.1-29.3). On November 10,
1994, a public hearing was held in Fair
Bluff, North Carolina, pursuant to the
regulations. A Review Committee,
established pursuant to § 29.3(h) of the
regulations (7 CFR 29.3 (h)), has
reviewed and considered the
application, the testimony presented at
the hearing, the exhibits received in
evidence, and other available
information. The Committee
recommended to the Secretary that the
application be granted and the Secretary
approved the application on January 20,
1995.

Before a new market can be officially
designated, a referendum must be held
to determine that a two-thirds majority
of producers favor the designation. It is
hereby determined that the referendum
will be held by mail during the period
of February 6-10, 1995. The purpose of
the referendum is to determine whether
farmers who sold their tobacco on the
designated markets at Clarkton and
Chadbourn are in favor of, or opposed
to, the designation of the consolidated
market for the 1995 and succeeding crop
years. Accordingly, if a two-thirds
majority of those tobacco producers
voting in the referendum favor this
consolidation, a new market will be
designated as and will be called
Clarkton-Chadbourn.

To be eligible to vote in the
referendum a tobacco producer must
have sold flue-cured tobacco on either
the Clarkton and Chadbourn, North
Carolina, auction markets during the
1994 marketing season. Any farmer who
believes he or she is eligible to vote in
the referendum but has not received a
mail ballot by February 6, 1995, should
immediately contact Larry L. Crabtree at
(202) 205-0235.

The referendum will be held in
accordance with the provisions for
referenda of the Tobacco Inspection Act,
as amended (7 U.S.C. 511d) and the
regulations for such referendum set
forth in 7 CFR 29.74.

Dated: January 27, 1995.

Lon Hatamiya,

Administrator.

[FR Doc. 95-2585 Filed 2—-1-95; 8:45 am]
BILLING CODE 3410-02-P

7 CFR Part 29

[TB-94-35]

Tobacco Inspection—Growers
Referendum

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice of referendum.

SUMMARY: This notice announces that a
referendum will be conducted by mail
during the period of February 6-10,
1995, for producers of flue-cured
tobacco who sell their tobacco at
auction in Tifton and Fitzgerald-Ocilla,
Georgia, to determine producer approval
of the designation of the Tifton and
Fitzgerald-Ocilla tobacco markets as one
consolidated auction market.

DATES: The referendum will be held
February 6-10, 1995.

FOR FURTHER INFORMATION CONTACT:
Larry L. Crabtree, Deputy Director,
Tobacco Division, Agricultural
Marketing Service, United States
Department of Agriculture, P.O. Box
96456, Washington, DC 20090-6456;
telephone number (202) 205-0235.
SUPPLEMENTARY INFORMATION: Notice is
hereby given of a mail referendum on
the designation of a consolidated
auction market at Tifton and Fitzgerald-
Ocilla, Georgia. Tifton and Fitzgerald-
Ocilla, Georgia, were designated on June
26, 1942, and May 29, 1991,
respectively, (7 CFR 29.8001) as flue-
cured tobacco auction markets under
the Tobacco Inspection Act (7 U.S.C.
511 et seq.). Under this Act both have
been receiving mandatory grading
services from USDA.

On August 30, 1994, an application
was made to the Secretary of
Agriculture to consolidate the
designated markets of Tifton and
Fitzgerald-Ocilla, Georgia. The
application, filed by warehouse
operators in those markets, was made
pursuant to the regulations promulgated
under the Tobacco Inspection Act (7
CFR part 29.1-29.3). On November 7,
1994, a public hearing was held in
Ocilla, Georgia, pursuant to the
regulations. A Review Committee,
established pursuant to § 29.3(h) of the
regulations (7 CFR 29.3 (h)), has
reviewed and considered the
application, the testimony presented at
the hearing, the exhibits received in
evidence, and other available
information. The Committee
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recommended to the Secretary that the
application be granted and the Secretary
approved the application on January 20,
1995.

Before a new market can be officially
designated, a referendum must be held
to determine that a two-thirds majority
of producers favor the designation. It is
hereby determined that the referendum
will be held by mail during the period
of February 6-10, 1995. The purpose of
the referendum is to determine whether
farmers who sold their tobacco on the
designated markets at Tifton and
Fitzgerald-Ocilla are in favor of, or
opposed to, the designation of the
consolidated market for the 1995 and
succeeding crop years. Accordingly, if a
two-thirds majority of those tobacco
producers voting in the referendum
favor this consolidation, a new market
will be designated as and will be called
Tifton-Fitzgerald-Ocilla.

To be eligible to vote in the
referendum a tobacco producer must
have sold flue-cured tobacco on either
the Tifton or Fitzgerald-Ocilla, Georgia,
auction markets during the 1994
marketing season. Any farmer who
believes he or she is eligible to vote in
the referendum but has not received a
mail ballot by February 6, 1995, should
immediately contact Larry L. Crabtree at
(202) 205-0235.

The referendum will be held in
accordance with the provisions for
referenda of the Tobacco Inspection Act,
as amended (7 U.S.C. 511d) and the
regulations for such referendum set
forth in 7 CFR 29.74.

Dated: January 27, 1995.
Lon Hatamiya,
Administrator.
[FR Doc. 95-2584 Filed 2—1-95; 8:45 am]
BILLING CODE 3410-02—-P

7 CFR Part 29

[TB-94-32]

Tobacco Inspection—Growers
Referendum

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice of referendum.

SUMMARY: This notice announces that a
referendum will be conducted by mail
during the period of February 6-10,
1995, for producers of flue-cured
tobacco who sell their tobacco at
auction in Fairmont and Fair Bluff,
North Carolina, to determine producer
approval of the designation of the
Fairmont and Fair Bluff tobacco markets
as one consolidated auction market.

DATES: The referendum will be held
February 6-10, 1995.

FOR FURTHER INFORMATION CONTACT:
Larry L. Crabtree, Deputy Director,
Tobacco Division, Agricultural
Marketing Service, United States
Department of Agriculture, P.O. Box
96456, Washington, DC 20090-6456;
telephone number (202) 205-0235.

SUPPLEMENTARY INFORMATION: Notice is
hereby given of a mail referendum on
the designation of a consolidated
auction market at Fairmont and Fair
Bluff, North Carolina. Fairmont and Fair
Bluff, North Carolina, were designated
onJune 26, 1942, (7 CFR 29.8001) as
flue-cured tobacco auction markets
under the Tobacco Inspection Act (7
U.S.C. 511 et seq.). Under this Act both
have been receiving mandatory grading
services from USDA.

OnJuly 14, 1994, an application was
made to the Secretary of Agriculture to
consolidate the designated markets of
Fairmont and Fair Bluff, North Carolina.
The application, filed by warehouse
operators in those markets, was made
pursuant to the regulations promulgated
under the Tobacco Inspection Act (7
CFR part 29.1-29.3). On November 10,
1994, a public hearing was held in Fair
Bluff, North Carolina, pursuant to the
regulations. A Review Committee,
established pursuant to § 29.3(h) of the
regulations (7 CFR 29.3 (h)), has
reviewed and considered the
application, the testimony presented at
the hearing, the exhibits received in
evidence, and other available
information. The Committee
recommended to the Secretary that the
application be granted and the Secretary
approved the application on January 20,
1995.

Before a new market can be officially
designated, a referendum must be held
to determine that a two-thirds majority
of producers favor the designation. It is
hereby determined that the referendum
will be held by mail during the period
of February 6-10, 1995. The purpose of
the referendum is to determine whether
farmers who sold their tobacco on the
designated markets at Fairmont and Fair
Bluff are in favor of, or opposed to, the
designation of the consolidated market
for the 1995 and succeeding crop years.
Accordingly, if a two-thirds majority of
those tobacco producers voting in the
referendum favor this consolidation, a
new market will be designated as and
will be called Fairmont-Fair Bluff.

To be eligible to vote in the
referendum a tobacco producer must
have sold flue-cured tobacco on either
the Fairmont or Fair Bluff, North
Carolina, auction markets during the
1994 marketing season. Any farmer who

believes he or she is eligible to vote in
the referendum but has not received a
mail ballot by February 6, 1995, should
immediately contact Larry L. Crabtree at
(202) 205-0235.

The referendum will be held in
accordance with the provisions for
referenda of the Tobacco Inspection Act,
as amended (7 U.S.C. 511d) and the
regulations for such referendum set
forth in 7 CFR 29.74.

Dated: January 27, 1995.
Lon Hatamiya,
Administrator.
[FR Doc. 95-2586 Filed 2—-1-95; 8:45 am]
BILLING CODE 3410-02-P

7 CFR Part 29

[TB-94-37]

Tobacco Inspection—Growers
Referendum

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice of referendum.

SUMMARY: This notice announces that a
referendum will be conducted by mail
during the period of February 6-10,
1995, for producers of flue-cured
tobacco who sell their tobacco at
auction in Kingstree and Hemingway,
South Carolina, to determine producer
approval of the designation of the
Kingstree and Hemingway tobacco
markets as one consolidated auction
market.

DATES: The referendum will be held
February 6-10, 1995.

FOR FURTHER INFORMATION CONTACT:
Larry L. Crabtree, Deputy Director,
Tobacco Division, Agricultural
Marketing Service, United States
Department of Agriculture, P.O. Box
96456, Washington, DC 20090-6456;
telephone number (202) 205-0235.
SUPPLEMENTARY INFORMATION: Notice is
hereby given of a mail referendum on
the designation of a consolidated
auction market at Kingstree and
Hemingway, South Carolina. Kingstree
and Hemingway, South Carolina, were
designated on June 26, 1942, and June
16, 1950, respectively, (7 CFR 29.8001)
as flue-cured tobacco auction markets
under the Tobacco Inspection Act (7
U.S.C. 511 et seq.). Under this Act both
have been receiving mandatory grading
services from USDA.

On September 6, 1994, an application
was made to the Secretary of
Agriculture to consolidate the
designated markets of Kingstree and
Hemingway, South Carolina. The
application, filed by warehouse
operators in those markets, was made
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pursuant to the regulations promulgated
under the Tobacco Inspection Act (7
CFR part 29.1-29.3). On November 9,
1994, a public hearing was held in
Kingstree, South Carolina, pursuant to
the regulations. A Review Committee,
established pursuant to § 29.3(h) of the
regulations (7 CFR 29.3 (h)), has
reviewed and considered the
application, the testimony presented at
the hearing, the exhibits received in
evidence, and other available
information. The Committee
recommended to the Secretary that the
application be granted and the Secretary
approved the application on January 20,
1995.

Before a new market can be officially
designated, a referendum must be held
to determine that a two-thirds majority
of producers favor the designation. It is
hereby determined that the referendum
will be held by mail during the period
of February 6-10, 1995. The purpose of
the referendum is to determine whether
farmers who sold their tobacco on the
designated markets at Kingstree and
Hemingway are in favor of, or opposed
to, the designation of the consolidated
market for the 1995 and succeeding crop
years. Accordingly, if a two-thirds
majority of those tobacco producers
voting in the referendum favor this
consolidation, a new market will be
designated as and will be called
Kingstree-Hemingway.

To be eligible to vote in the
referendum a tobacco producer must
have sold flue-cured tobacco on either
the Kingstree and Hemingway, South
Carolina, auction markets during the
1994 marketing season. Any farmer who
believes he or she is eligible to vote in
the referendum but has not received a
mail ballot by February 6, 1995, should
immediately contact Larry L. Crabtree at
(202) 205-0235.

The referendum will be held in
accordance with the provisions for
referenda of the Tobacco Inspection Act,
as amended (7 U.S.C. 511d) and the
regulations for such referendum set
forth in 7 CFR 29.74.

Dated: January 27, 1995.

Lon Hatamiya,

Administrator.

[FR Doc. 95-2580 Filed 2—-1-95; 8:45 am]
BILLING CODE 3410-02—P

Animal and Plant Health Inspection
Service

9 CFR Part 94
[Docket No. 94-107-1]

Switzerland; Change in Disease Status

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to declare
Switzerland free of rinderpest, foot-and-
mouth disease, and Exotic Newcastle
disease (VVND). As part of this
proposed action, we would add
Switzerland to the lists of countries that,
although declared free of rinderpest,
foot-and-mouth disease, and VVND, are
subject to restrictions on meat and other
animal products offered for importation
into the United States. Declaring
Switzerland free of rinderpest, foot-and-
mouth disease, and VVND appears to be
appropriate because the last outbreak of
rinderpest in Switzerland occurred in
1871, there have been no outbreaks of
foot-and-mouth disease in Switzerland
since 1980, and there have been no
outbreaks of VVND in commercial
production since 1989. This proposed
rule would remove the prohibition on
the importation into the United States,
from Switzerland, of ruminants and
fresh, chilled, and frozen meat of
ruminants, although those importations
would be subject to certain restrictions.
This proposed rule would also relieve
certain prohibitions and restrictions on
the importation, from Switzerland, of
milk and milk products of ruminants
and of certain poultry and poultry
products.

DATES: Consideration will be given only
to comments received on or before April
3, 1995.

ADDRESSES: Please send an original and
three copies of your comments to Chief,
Regulatory Analysis and Development,
PPD, APHIS, USDA, P.O. Drawer 810,
Riverdale, MD 20738. Please state that
your comments refer to Docket No. 94—
107-1. Comments received may be
inspected at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect comments are
requested to call ahead on (202) 690—
2817 to facilitate entry into the
comment reading room.

FOR FURTHER INFORMATION CONTACT: Dr.
Kathleen Akin, Senior Staff
Veterinarian, Import-Export Products
Staff, National Center for Import-Export,
Veterinary Services, APHIS, USDA, P.O.

Drawer 810, Riverdale, MD 20738. The
telephone number for the agency
contact will change when agency offices
in Hyattsville, MD, move to Riverdale,
MD, during January. Telephone: (301)
436-7830 (Hyattsville); (301) 734-7830
(Riverdale).

SUPPLEMENTARY INFORMATION:
Background

The regulations in 9 CFR part 94
(referred to below as the regulations)
govern the importation into the United
States of specified animals and animal
products in order to prevent the
introduction into the United States of
various animal diseases, including
rinderpest, foot-and-mouth disease
(FMD), and Exotic Newcastle disease
(VVND). FMD and rinderpest are
dangerous and destructive
communicable diseases of ruminants
and swine. VVND is a contagious,
infectious, and communicable disease of
poultry.

Section 94.1(a)(1) of the regulations
provides that rinderpest or FMD exists
in all countries of the world except
those listed in §94.1(a)(2), which have
been declared to be free of both
diseases. Section 94.6(a)(1) of the
regulations provides that VVND exists
in all countries of the world except
those listed in §94.6(a)(2), which have
been declared to be free of VVND. We
will consider declaring a country to be
free of rinderpest, FMD, and VVND if
there have been no reported cases of the
diseases in that country for at least the
previous 1-year period and no
vaccinations for rinderpest, FMD, or
VVND have been administered to swine,
ruminants, or poultry in that country for
at least the previous 1-year period.

The last outbreak of rinderpest in
Switzerland occurred in 1871. There
have been no outbreaks of FMD in
Switzerland since 1980, and there have
been no vaccinations for FMD in
Switzerland since January 1991. There
have been no outbreaks of VVND in
commercial production since 1989.
There was an isolated case this year
which occurred in a backyard flock and
is unrelated to the commercial poultry
industry. Backyard flocks are owned by
families for their personal consumption
and are separate from commercial
production. This case included a flock
of 6 birds located in a remote valley in
the Swiss Alps. Based on these
considerations, the government of
Switzerland has requested that the
United States Department of Agriculture
(USDA\) declare Switzerland free of
FMD, rinderpest, and VVND.

The Animal and Plant Health
Inspection Service (APHIS) reviewed
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the documentation submitted by the
government of Switzerland in support of
its request, and a team of APHIS
officials travelled to Switzerland in
1994 to conduct an on-site evaluation of
the country’s animal health program
with regard to the rinderpest, FMD, and
VVND situation in Switzerland. The
evaluation consisted of a review of
Switzerland’s veterinary services,
laboratory and diagnostic procedures,
vaccination practices, and
administration of laws and regulations
intended to prevent the introduction of
rinderpest, FMD, and VVND into
Switzerland through the importation of
animals, meat, or animal products. The
APHIS officials conducting the on-site
evaluation concluded that Switzerland
is free of rinderpest, FMD, and VVND.
(Details concerning the on-site
evaluation are available, upon written
request, from the person listed under
FOR FURTHER INFORMATION CONTACT.)

Therefore, based on the information
discussed above, we are proposing to
amend §94.1(a)(2) by adding
Switzerland to the list of countries
declared to be free of both rinderpest
and FMD. We are also proposing to
amend §94.6(a)(2) by adding
Switzerland to the list of countries
declared to be free of VVND. These
proposed actions would remove the
prohibition on the importation, from
Switzerland, of ruminants and fresh,
chilled, and frozen meat of ruminants,
and would relieve restrictions on the
importation, from Switzerland, of milk
and milk products of ruminants and of
poultry and poultry products. However,
because Switzerland has not been
declared free of hog cholera, the
importation into the United States, from
Switzerland, of pork and pork products
would continue to be restricted under
§94.9 of the regulations, and the
importation of swine from Switzerland
would continue to be prohibited under
§94.10. Because Switzerland has not
been declared free of bovine spongiform
encephalopathy (BSE), the importation
into the United States, from
Switzerland, of ruminant meat and
edible products from ruminants would
continue to be restricted under §94.18
of the regulations. Also, for the reasons
discussed below, we would make the
importation of the meat and other
animal products of ruminants or swine
from Switzerland subject to the
restrictions contained in §94.11.

We are proposing to amend §94.11(a)
by adding Switzerland to the list of
countries that have been declared free of
rinderpest and FMD but from which the
importation of meat and other animal
products is restricted. The countries
listed in §94.11(a) are subject to these

restrictions because they: (1)
Supplement their national meat supply
by importing fresh, chilled, or frozen
meat of ruminants or swine from
countries that are designated in §94.1(a)
as infected with rinderpest or FMD; (2)
have a common land border with a
country designated as infected with
rinderpest or FMD; or (3) import
ruminants or swine from countries
designated as infected with rinderpest
or FMD under conditions less restrictive
than would be acceptable for
importation into the United States.

Switzerland supplements its national
meat supply by the importation of fresh,
chilled, and frozen meat of ruminants
and swine from countries designated in
§94.1(a)(1) as countries in which
rinderpest or FMD exists. In addition,
Switzerland has common land borders
with Austria, France, Germany, and
Italy. Italy is designated in §94.1(a)(1)
as a country in which rinderpest or
FMD exists. As a result, even though
Switzerland appears to qualify for
designation as a country free of
rinderpest and FMD, there is the
potential that meat or other animal
products produced in Switzerland may
be commingled with the fresh, chilled,
or frozen meat of animals from a
country in which rinderpest or FMD
exists. This potential for commingling
constitutes an undue risk of introducing
rinderpest or FMD into the United
States.

Therefore, we are proposing that meat
and other animal products of ruminants
or swine, as well as the ship stores,
airplane meals, or baggage containing
such meat or other animal products,
offered for importation into the United
States from Switzerland be subject to
the restrictions specified in §94.11 of
the regulations and to the applicable
requirements contained in the
regulations of the USDA’s Food Safety
and Inspection Service at 9 CFR chapter
I1l. Section 94.11 generally requires that
the meat and other animal products of
ruminants or swine be: (1) Prepared in
an inspected establishment that is
eligible to have its products imported
into the United States under the Federal
Meat Inspection Act; and (2)
accompanied by an additional
certification from a full-time salaried
veterinary official of the national
government of the exporting country,
stating that the meat or other animal
product has not been commingled with
or exposed to meat or other animal
products originating in, imported from,
or transported through a country
infected with rinderpest or FMD.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. For this
action, the Office of Management and
Budget has waived its review process
required by Executive Order 12866.

This proposed rule, if adopted, would
amend the regulations in part 94 by
adding Switzerland to the list of
countries declared to be free of
rinderpest and FMD and to the list of
countries declared free of VVND. This
action would remove the prohibition on
the importation into the United States,
from Switzerland, of ruminants and
poultry and fresh, chilled, and frozen
meat of ruminants and poultry, although
those importations would be subject to
certain restrictions. This proposed
revision would also relieve restrictions
on the importation, from Switzerland, of
milk and milk products of ruminants.
This action would not relieve certain
restrictions on the importation of live
swine and fresh, chilled, and frozen
meat of swine from Switzerland because
Switzerland is still considered to be
affected with hog cholera. Similarly,
this action would not relieve certain
restrictions on the importation from
Switzerland, of ruminant meat and
edible products from ruminants because
BSE exists in Switzerland.

Based on available information, the
Department does not anticipate a major
increase in exports of ruminants and
fresh, chilled, or frozen meat of
ruminants or poultry from Switzerland
into the United States as a result of this
proposed rule.

The primary effects due to the
proposed change in the regulations
would be limited to bovine meat and
prepared products, since swine and
swine products are excluded because of
restrictions due to hog cholera, live
cattle and breeding material are
excluded due to BSE, and there is no
sheep, lamb, or goat production in
Switzerland (USDA, National
Agricultural Statistics Service (NASS),
“Agricultural Statistics,” 1993).
Commencement of such production is
not expected due to the proposed
regulation change. The impact of
increased beef imports resulting from
the proposed regulation changes would
likely be minimal because the cattle
industry in Switzerland is relatively
small and high cost compared to the
United States domestic market. Cattle
inventories in Switzerland were
estimated to be about 1.78 million head
in 1993, while U.S. inventories were
over 101 million head in 1993 (USDA,
Foreign Agricultural Service,
Switzerland’s Annual Livestock Report,
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August 8, 1994 and USDA, NASS,
“Agricultural Statistics,” 1993).

Due to current APHIS restrictions, the
United States does not import any
uncooked meat or meat products from
Switzerland. Total meat production in
the United States in 1992 was just under
18.587 million metric tons, while Swiss
meat production in 1992 reached
approximately 429,000 metric tons,
about 2.3 percent of the United States
total (USDA, National Agricultural
Statistics Service, ‘“Agricultural
Statistics,” 1993). Therefore, even if
Switzerland exported a significant
portion of its meat production
exclusively to the United States, which
is unlikely, the effect of those exports on
United States domestic prices or
supplies would be negligible.

As with the ruminants and meat
products discussed above, the
Department does not anticipate a major
increase in exports of milk and milk
products from Switzerland into the
United States as a result of this
proposed rule. The importation into the
United States of all dairy products,
except for casein and other caseinates,
is restricted by quotas. Although the
importation of casein into the United
States is not regulated by quotas, world
prices of casein are competitively set.
The United States does not produce
casein, but does import more than half
of the casein produced in the world.
The regulations currently allow casein
and other caseinates to be imported into
the United States from countries where
rinderpest or FMD exists if the importer
has applied for and obtained written
permission from the Administrator. The
United States did not import any casein
from Switzerland in 1993 (USDA,
Economic Research Service (ERS),
“Foreign Agricultural Trade of the
United States: Calendar Year 1993
Supplement,” 1993). Declaring
Switzerland free of rinderpest and FMD,
thus removing the requirement for
written permission from the
Administrator, is not expected to have
any effect on the amount of casein
imported into the United States from
Switzerland because the current
restrictions do not substantially impede
imports.

Imports of poultry and poultry
products into the United States from
Switzerland in 1992 and 1993 fell into
two categories: live poultry and feathers
and down. Total live poultry imports
into the United States were valued at
$14.4 million and $14.5 million in 1992
and 1993, respectively. United States
live poultry imports from Switzerland
were valued at $67 thousand and $74
thousand in 1992 and 1993,
respectively, about 0.5 percent of the

total imports. Total United States
imports of feathers and down were
valued at $84 million and $60.1 million
in 1992 and 1993, respectively. United
States imports of feathers and down
from Switzerland were valued at $1.2
million and $0.41 million in 1992 and
1993, respectively, less than 1.5 percent
of the total imports (USDA, ERS,
“Foreign Agricultural Trade of the
United States: Calendar Year 1993
Supplement,”” 1993). Also, Switzerland
is dependent on imports for over 50
percent of domestic poultry
consumption. Consequently, proposed
changes in current regulations
concerning VVND are not expected to
result in increased exports to the United
States.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12778

This proposed rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

This proposed rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 94

Animal diseases, Imports, Livestock,
Meat and meat products, Milk, Poultry
and poultry products, Reporting and
recordkeeping requirements.

Accordingly, 9 CFR part 94 would be
amended as follows:

PART 94—RINDERPEST, FOOT-AND-
MOUTH DISEASE, FOWL PEST (FOWL
PLAGUE), VELOGENIC
VISCEROTROPIC NEWCASTLE
DISEASE, AFRICAN SWINE FEVER,
HOG CHOLERA, AND BOVINE
SPONGIFORM ENCEPHALOPATHY:
PROHIBITED AND RESTRICTED
IMPORTATIONS

1. The authority citation for part 94
would continue to read as follows:

Authority: 7 U.S.C. 147a, 150ee, 161, 162,
and 450; 19 U.S.C. 1306; 21 U.S.C. 111, 114a,
134a, 134b, 134c, 134f, 136, and 136a; 31
U.S.C. 9701; 42 U.S.C. 4331, 4332; 7 CFR
2.17, 2.51, and 371.2(d).

§94.1 [Amended]

2.1n 894.1, paragraph (a)(2) would be
amended by adding “‘Switzerland,”
immediately after “Sweden,”.

§94.6 [Amended]

4. In §94.6, paragraph (a)(2) would be
amended by removing ‘““‘and Sweden.”
and adding ““Sweden, and Switzerland.”
in its place.

§94.11 [Amended]

5.1n §94.11, paragraph (a), the first
sentence would be amended by
removing “and Sweden,” and adding
“Sweden, and Switzerland,” in its
place.

Done in Washington, DC, this 27th day of
January 1995.
Terry L. Medley,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 95-2588 Filed 2—-1-95; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 25

[Docket No. NM-105, Notice No. SC-95-1—
NM]

Special Conditions: Saab Aircraft AB
Model Saab 2000 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This notice proposes special
conditions for the Saab Aircraft AB
Model Saab 2000 airplane. This airplane
will have novel and unusual design
features, relating to its electronic flight
control system, when compared to the
state of technology envisioned in the
airworthiness standards of part 25 of the
Federal Aviation Regulations (FAR).
This notice contains the additional
safety standards which the
Administrator considers necessary to
establish a level of safety equivalent to
that provided by the airworthiness
standards of part 25

DATES: Comments must be received on
or before March 6, 1995.

ADDRESSES: Comments may be mailed
in duplicate to: Federal Aviation
Administration, Transport Airplane
Directorate (ANM-100), Attn: Docket
No. NM-105, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056; or
delivered in duplicate to the Transport
Airplane Directorate at the above
address. Comments must be marked
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Docket No. NM-105. Comments may be
inspected in the Rule Docket weekdays,
except Federal holidays, between 7:30
and 4:00 p.m.

FOR FURTHER INFORMATION CONTACT:
Mark I. Quam, FAA, Standardization
Branch, ANM-113, Transport Standards
Staff, Transport Airplane Directorate,
Aircraft Certification Service, 1601 Lind
Avenue SW., Renton, Washington
98055-4056; telephone (206) 227-2145,
facsimile (206) 227-1320.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of these
proposed special conditions by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
regulatory docket or notice number and
be submitted in duplicate to the address
specified above. All communications
received on or before the closing date of
comments will be considered by the
Administrator before further rulemaking
action on this proposal is taken. The
proposals contained in this notice may
be changed in light of the comments
received. All comments received will be
available in the Rules Docket, both
before and after the closing date for
comments, for examination by
interested parties. A report summarizing
such substantive public contact with
FAA personnel concerning this
rulemaking will be filed in the docket.
Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must include a self-addressed, stamped
postcard on which the following
statement is made; ‘“Comments to
Docket No. NM-105." The postcard will
be date stamped and return to the
commenter.

Background

Special conditions are prescribed
under the provisions of §21.16 of the
FAR when the applicable regulations for
type certification do not contain
adequate or appropriate standards
because of novel or unusual design
features. The new Saab 2000
incorporates a number of such design
features.

The Saab 2000, certified on April 29,
1994, is a twin-engined, low-wing,
pressurized turboprop aircraft that is
configured for approximately 50
passengers. The airplane has two
Allison Engine Company AE 2100A
engines rated at 3650 shp. The propeller
is a 6 bladed Dowty Rotol swept shaped
propeller. A single lever controls each
prop/engine combination. An Auxiliary

Power Unit (APU) will be installed in
the tail. The airplane has provisions for
two pilots, an observer, two flight
attendants, overhead bins, a toliet, and
provisions for the installation of a
galley. There is a forward and aft
stowage compartment and an aft cargo
compartment. The airplane has a
maximum operating altitude of 31,000
feet.

The Saab 2000 has a fully
hydraulically powered electronically
controlled rudder and will have fully
hydraulically powered electronically
controlled elevators as a follow-on
design modification. The Powered
Elevator Control System (PECS)
provides control and power actuation of
the left and right elevator surfaces. The
PECS also provides aircraft stability
augmentation and trim functions.

The proposed elevator system is in
many respects similar to the rudder
design and is comprised of a mix of
analog and digital circuitry and has no
mechanical backup. Control columns
are connected to Linear Variable
Differential Transducers (LVDT), stick
damper(s), auto pilot servo, linear
springs with break-outs and are
interconnected with an electronic
disconnect unit.

The position transducers (LVDT),
connected to the control columns,
provide signals to two Powered Elevator
Control Units (PECU). Each PECU
controls two Elevator Servo Actuators
(ESA) through two separate Servo
Actuator Channels (SAC). Each SAC is
subdivided into a primary control lane
and a monitor lane. Two of the four
ESAs, controlled by one PECU,
positions one elevator side.

The ESAs have two modes of
operation, active and damped. The
active mode will result when mode
control current from the PECU and
hydraulic pressure are available. One
active servo actuator is sufficient to
operate the elevator surface.

Elevator Servo Actuators value and
actuator ram position feedback are
provided by position transducers
(LVDT). The PECUs are connected to
one Flight Control Computer via the
trim relay and two Digital Air Data
Computers. The flight control computer
also provides a signal to the auto pilot
servo.

Stick to elevator gearing is a function
of Indicated Airspeed (IAS). Trim and
stability augmentation are based on IAS,
vertical acceleration and flap position.
Stick, trim and elevator position and
status information are fed to the Engine
Indicating and Crew Alerting System
(EICAS).

Each PECU has built in Automatic
Preflight Built in Test (PBIT) and

Continuous Built In Test (CBIT)
circuitry and utilizing cross channel
monitoring.

The elevator’s actuators are supplied
by three hydraulic circuits that are
physically separated, isolated, fused and
located to minimize common cause
failures. The Number 1 hydraulic circuit
is powered by the left engine and a
backup DC pump and accumulators.
The Number 2 hydraulic circuit is
powered by the right engine and a
backup AC pump and accumulators.
The Number 3 hydraulic circuit is
powered by an AC driven pump.

The Number 1 hydraulic circuit
powers the left hand (LH) and right
hand (RH) outboard servo actuators. The
Number 2 hydraulic circuit powers the
RH inboard servo actuator. The Number
3 hydraulic circuit powers the LH
inboard servo actuator.

Hydraulic warnings and cautions in
the event of hydraulic supply failure are
provided by the EICAS.

The elevator system is electrically
supported by two system sides, a LH
and a RH side. The electrical system is
normally powered by two AC
generators, each driven by a propeller
gear box. An APU equipped with a
standby generator is installed. When
only one of the three generators is
working, it supplies power to both LH
and RH sides.

Each LH and RH AC system side is
connected via a Transformer Rectifier
Unit (TRU) to a LH and RH DC system
made up of a network of DC buses. A
third center TRU is connected to a
center circuit. The LH, RH and center
buses can be supplied from batteries or
from the TRUs. The center TRU will
replace a failed RH or LH TRU. When
only one TRU unit is working, the LH
and RH buses are tied together with
power being received from the
remaining TRU.

Two DC feeders in addition to two AC
feeders provide power aft of the debris
zone. The LH side is routed through the
ceiling and the RH side is routed
through the floor.

Type Certification Basis

The applicable requirements for U.S.
type certification must be established in
accordance with 8§21.16, 21.17, 21.19,
21.29, and 21.101 of the FAR.
Accordingly, based on the application
date of June 9, 1989, and Saab Aircraft
AB volunteering for certain later
regulations, the TC basis for the Saab
2000 airplane is as follows:

Part 25 as amended by Amendments 25—
1 through 25-71.
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Part 25, the following sections as amended
by Amendment 25-72:
§25.361 Engine torque.
§25.365 Pressurized compartment loads.
§25.571 Damage tolerance and fatigue

evaluation of structure.

§25.772 Pilot compartment doors.
§25.773 Pilot compartment view.
§25.783(g) Doors.
§25.905(d) Propellers.
§25.933 Reversing systems.

Part 25, Amdt. 25-73 through 25-76.

Part 34, as amended on the date of issuance
of the type certificate.

Part 36, as amended on the date of issuance
of the type certificate.

Special Conditions No. 25-ANM-66, dated
1/12/93, for Lightning and HIRF Protection.

Special Conditions No. 25-ANM-82, dated
3/11/94, for Interaction of Systems and
Structure.

Special conditions, as appropriate, are
issued in accordance with §11.49 of the
FAR after public notice, as required by
8§811.28 and 11.29(b), and become part
of the type certification basis in
accordance with §21.101(b)(2).

Discussion

Special Conditions No. 25-ANM-82
were written for the rudder and in
anticipation of the installation of the
powered elevator. However, as the Saab
2000 could be flown without rudder
control during certain failure
conditions, and the elevator system was
not installed for initial certification,
Special Conditions No. 25-ANM-82
were limited to requirements common
to both the rudder and follow-on-
elevator. The Saab 2000, however,
requires control and power to the
elevator all the time for safe flight and
landing. Therefore, special conditions in
addition to No. 25—-ANM-82 are
proposed for the powered elevator. The
proposed type design of the Saab 2000
contains novel or unusual design
features not envisioned by the
applicable part 25 airworthiness
standards and therefore special
conditions are considered necessary in
the following areas:

Systems

1. Operation Without Normal
Electrical Power. In the Saab 2000, a
source of electrical power is required by
the elevator electronic flight control
system. Service experience with
traditional airplane designs has shown
that the loss of electrical power
generated by the airplane’s engines is
not extremely improbable. The electrical
power system of the Saab 2000 must
therefore be designed with standby or
emergency electrical sources of
sufficient reliability and capacity to
power essential loads in the event of the
loss of normally generated electrical

power. The need for electrical power for
electronic flight controls was not
envisioned by part 25 since in
traditional designs, cables and
hydraulics are utilized for the flight
control system. Therefore, Special
Condition No. 1 is proposed.

2. Command Signal Integrity.
Command and control of the control
surfaces will be achieved by fly-by-wire
systems that will utilize electronic (AC,
DC, or digital) interfaces. These
interfaces involve not only the
commands to the control surfaces, but
all the control feedback and sensor
input signals as well. These signal
paths, as well as the electronic
equipment that manages them, can be
susceptible to damage that may cause
unacceptable or unwanted control
responses. The damage may originate
from electrical equipment failures,
mechanical equipment failures or
external damage. Therefore, special
designs are needed to maintain the
integrity of the fly-by-wire interfaces to
an immunity level equivalent to that of
traditional hydro-mechanical designs.
Similar to the conventional steel cable
controls, positioning of the electrical
control equipment and routing of wire
bundles must provide separation and
redundancy to ensure maximum
protection from damage due to a
common cause. Therefore, Special
Condition No. 2 is proposed.

3. Design Maneuver Requirements. In
a conventional airplane, pilot inputs
directly affect control surface movement
(both rate and displacement) for a given
flight condition. In the Saab 2000, the
pilot provides only one of several inputs
to the control surfaces, and it is possible
that the pilot control displacements
specified in 88 25.331(c)(1), 349(a), and
351 of the FAR may not result in the
maximum displacement and rates of
displacement of the elevator. The intent
of these noted rules may not be satisfied
if literally applied. Therefore, Special
Condition No. 3 is proposed.

Special conditions may be issued and
amended as necessary, as part of the
type certification basis if the
Administrator finds that the
airworthiness standards designated in
accordance with §21.17(a)(1) do not
contain adequate or appropriate safety
standards because of novel or unusual
design features of an airplane. Special
conditions, as appropriate, are issued in
accordance with 8§ 11.49 after public
notice as required by §811.28 and
11.29(b), effective October 14, 1980, and
will become part of the type
certification basis in accordance with
§21.17(a)(2).

Conclusion: This action affects only
certain unusual or novel design features

on one model series of airplanes. It is
not a rule of general applicability and
affects only the manufacturer who
applied to the FAA for approval of these
features on the airplanes.

List of Subjects in 14 CFR Part 25

Air transportation, Aircraft, Aviation
safety, Safety.

The authority citation for these
proposed special conditions is as
follows: Authority: 49 U.S.C. 1344,
1348(c), 1352, 1354(a), 1355, 1421
through 1431, 1502, 1651(b)(2); 42
U.S.C. 1857f-10, 4321 et seq.; E.O.
11514; and 49 U.S.C. 106(g).

The Proposed Special Conditions

Accordingly, the Federal Aviation
Administration (FAA) proposes the
following special conditions as part of
the type certification basis for the Saab
Aircraft AB Saab 2000 series airplanes.

1. Operations without Normal
Electrical Power. In lieu of compliance
with §25.1351(d), it must be
demonstrated by test, or combination of
test and analysis, that the airplane can
continue safe flight and landing with
inoperative normal engine generated
electrical power (electrical power
sources excluding the battery and any
other standby electrical sources). The
airplane operation should be considered
at the critical phase of flight and include
the ability to restart the engines and
maintain flight for the maximum
diversion time capability being certified.

Discussion: The Electronic Flight Control
System installations establish the criticality
of the electrical power generation and
distribution systems, since the loss of all
electrical power may be catastrophic to the
aircraft.

The Saab 2000 fly-by-wire control system
requires a continuous source of electrical
power in order to maintain the flight control
system. The current § 25.1351(d), ‘“‘Operation
Without Normal Electrical Power,” requires
safe operation in visual flight rules (VFR)
conditions for at least five minutes with
inoperative normal power. This rule was
structured around a traditional design
utilizing mechanical control cables for flight
control while the crew took time to sort out
the electrical failure and was able to re-
establish some of the electrical power
generation capability.

In order to maintain the same level of
safety associated with traditional designs, the
Saab 2000 design must not be time limited
in its operation without the normal source of
engine generated electrical power. It should
be noted that service experience has shown
that the loss of all electrical power which is
generated by the airplane’s engines is not
extremely improbable. Thus, it must be
demonstrated that the airplane can continue
safe flight and landing with the use of its
emergency electrical power systems
(batteries, auxiliary power unit, etc.). This
emergency electrical power system must be
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able to power loads that are essential for
continued safe flight and landing. Also, the
availability of emergency electrical power
sources, including any credit taken for APU
start reliability, must be validated in a
manner acceptable to the FAA.

The emergency electrical power system
must be designed to supply:

—Electrical power required for immediate
safety, which must continue to operate
without the need for crew action following
the loss of the normal electrical power
system;

—Electrical power required for continued
safe-flight and landing;

—Electrical power required to restart the
engines.

For compliance purposes:

1. A test demonstration of the loss of
normal engine generated power is to be
established such that:

a. The failure condition should be assumed
to occur during night instrument
meteorological conditions (IMC) at the most
critical phase of flight relative to the
electrical power system design and
distribution of equipment loads on the
system.

b. After the unrestorable loss of the source
of normal electrical power, the airplane
engines must be capable of being restarted
and operations continued in IMC until visual
meteorological conditions (VMC) can be
reached. (A reasonable assumption can be
made that turbine engine driven transport
category airplanes will not have to remain in
IMC for more than 30 minutes after
experiencing the loss of normal electrical
power).

c. After 30 minutes of operation in IMC, the
airplane should be demonstrated to be
capable of continuous safe flight and landing
in VMC conditions. The length of time in
VMC conditions must be computed based on
the maximum flight duration capability for
which the airplane is being certified.
Consideration for speed reductions resulting
from the associated failure must be made.

2. Since the availability of the emergency
electrical power system operation is
necessary for safe-flight, this system must be
available before each flight.

3. The emergency electrical power system
must be shown to be satisfactorily
operational in all flight regimes.

2. Command Signal Integrity. In addition to
compliance with §25.671 of the FAR, it must
be shown that for the elevator Electronic
Flight Control System (EFCS):

(a) Signals cannot be altered
unintentionally, or that the altered signal
characteristics are such that the control
authority characteristics will not be degraded
to a level that will prevent continued safe-
flight and landing; and

(b) Routing of wire EFCS wires and wire
hundles must provide separation and
redundancy to ensure maximum protection
from damage due to common cause.

Discussion: The Saab 2000 will be using
fly-by-wire (FBW) as a means to command
and control the elevator surface actuators. In
the FBW design being presented, command
and control of the control surfaces will be
achieved by electronic (AC, DC, or digital)
interfaces. These interfaces involve not only

the direct commands to the elevator control
surfaces, but feedback and sensor signals as
well.

Malfunctions could cause system
instabilities, loss of function or freeze-up of
the control actuator. It is imperative that
after failure at least one path of the
command signal, that is capable of providing
safe flight and landing, remains continuous
and unaltered.

The current regulations, which primarily
address hydro-mechanical flight control
systems, 88 25.671 and 25.672, make no
specific or implied reference that command
and control signals remain unaltered from
external interferences. Present designs
feature steel cables and pushrods as a means
to control hydraulic surface actuators. These
designs are easily identifiable relative to the
understanding that they are necessary for
safe flight and landing and thus should be
protected and continually inspected.
However, the FBW designs are not easily
discernible from non-essential electronics
where placement of equipment and wire runs
is not critical. Therefore, FBW requires
additional attention when locating the
equipment and wire runs.

It should be noted that:

—The proposed wording ‘‘signals cannot be
altered unintentionally” is used in the
Special Condition to emphasize the need
for design measures to protect the FBW
control system from the effects of the
fluctuations in electrical power, accidental
damage, environmental factors such as
temperature, local fires, exposure to
reactive fluids, etc. and any disruptions
that may affect the command signals as
they are being transmitted from their
source of origin to the Power Control
Actuators.

3. Design Maneuver Requirements. (a) In
lieu of compliance with §25.331(c)(1) of the
FAR, the airplane is assumed to be flying in
steady level flight (point A1 within the
maneuvering envelope of §25.333(b) and,
except as limited by pilot effort in
accordance with §25.397(b), the cockpit
pitching control device is suddenly moved to
obtain extreme positive pitching acceleration
(nose up). In defining the tail load condition,
the response of the airplane must be taken
into account. Airplane loads which occur
subsequent to the point at which the normal
acceleration at the center of gravity exceeds
the maximum positive limit maneuvering
factor, n, need not be considered.

(b) In addition to the requirements of
§25.331(c), it must be established that pitch
maneuver loads induced by the system itself
(e.g. abrupt changes in orders made possible
by electrical rather than mechanical
combination of different inputs) are
acceptably accounted for.

Issued in Renton, Washington, on January
24, 1995.

Ronald T. Wojnar,

Manager, Transport Airplane Directorate,
Aircraft Certification Service, ANM-100.

[FR Doc. 95-2565 Filed 2—-1-95; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 94-CE-29-AD]

Airworthiness Directives; Twin
Commander Aircraft Corporation
Models 690C and 695 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain Twin
Commander Aircraft Corporation (Twin
Commander) Models 690C and 695
airplanes. The proposed action would
require initially inspecting the wing
structure for cracks, modifying any
cracked wing structure, and, if not
cracked, either repetitively inspecting or
modifying the wing structure. Results of
full-scale fatigue testing that indicated
areas in the wing that are subject to
fatigue cracks prompted the proposed
action. The actions specified by the
proposed AD are intended to prevent
wing damage caused by fatigue
cracking, which, if not detected and
corrected, could progress to the point of
structural failure.
DATES: Comments must be received on
or before April 9, 1995.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Assistant Chief Counsel,
Attention: Rules Docket No. 94—CE—29—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from the
Twin Commander Aircraft Corporation,
19010 59th Drive, NE, Arlington,
Washington 98223. This information
also may be examined at the Rules
Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Mike Pasion, Aerospace Engineer, FAA,
Northwest Mountain Region, 1601 Lind
Avenue S.W., Renton, Washington
98055-4056; telephone (206) 227-2594;
facsimile (206) 227-1181.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
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communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 94—-CE-29—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 94—-CE-29-AD, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Discussion

Recently, the FAA become aware of
an unsafe condition that could exist on
Twin Commander Models 690C and 695
airplanes. Full-scale fatigue testing of
the wing and the wing carry-through
and pressure vessel structures has
revealed that these areas are susceptible
to fatigue cracking.

Twin Commander has issued Service
Bulletin (SB) No. 213, dated July 29,
1994, which specifies procedures for
inspecting and modifying the wing
structure.

After examining the circumstances
and reviewing all available information
related to the test results described
above, including the referenced service
information, the FAA has determined
that AD action should be taken to
prevent wing damage caused by fatigue
cracking, which, if not detected and
corrected, could progress to the point of
structural failure.

Since an unsafe condition has been
identified that is likely to exist or
develop in other Twin Commander
Models 690C and 695 airplanes, the
proposed AD would require initially
inspecting the wing structure for cracks,
modifying any cracked wing structure,

and, if not cracked, either repetitively
inspecting or modifying the wing
structure. The proposed actions would
be accomplished in accordance with
Twin Commander SB No. 213, dated
July 29, 1994.

The FAA is establishing the
compliance time of the proposed initial
and first repetitive inspection to
coincide with the 6,000-hour Major
Inspection Guide | and 7,500-hour
Major Inspection Guide Il inspections,
respectively.

The FAA estimates that 86 airplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 66 workhours per
airplane to accomplish the proposed
inspection, and that the average labor
rate is approximately $60 an hour.
Based on these figures, the total cost
impact of the proposed AD on U.S.
operators is estimated to be $320,560.
This figure does not take into account
the cost of repetitive inspections or the
cost of any modifications that may be
needed based on the inspection results.
The FAA has no way of determining
how many wing structures may be
cracked and need modification, or how
many repetitive inspections each
owner/operator may incur over the life
of the airplane.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. App. 1354(a), 1421

and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]
2. Section 39.13 is amended by
adding a new AD to read as follows:

Twin Commander Aircraft Corporation:
Docket No. 94-CE-29-AD.
Applicability: The following airplane
models and serial numbers, certificated in
any category:

Model Serial No.
690C ...oiiieeeeee 11600 through 11735.
695 e 95000 through 95084.

Compliance: Required upon the
accumulation of 6,000 hours time-in-service
(TIS) or within the next 50 hours TIS after
the effective date of this AD, whichever
occurs later, unless already accomplished,
and thereafter as indicated in the body of this
AD.

To prevent wing damage caused by fatigue
cracking, which, if not detected and
corrected, could progress to the point of
structural failure, accomplish the following:

(a) For all affected serial number Model
695 airplanes, and any Model 690C airplane
incorporating a serial number in the 11600
through 11730 range, inspect the wing
structure for cracks in accordance with the
PART | ACCOMPLISHMENT
INSTRUCTIONS (INSPECTIONS) section of
Twin Commander Service Bulletin (SB) No.
213, dated July 29, 1994,

(b) For any Model 690C airplane
incorporating a serial number in the 11731
through 11735 range, inspect the wing
structure for cracks in accordance with Item
10 of the PART | ACCOMPLISHMENT
INSTRUCTIONS (INSPECTIONS) section of
Twin Commander SB No. 213, dated July 29,
1994.

(c) If, during the inspections required in
paragraphs (a) and (b) of this AD, cracks are
found in the areas referenced in Figures 1
through 5 and the instructions of the service
information referenced above, prior to further
flight, replace the damaged structure and
modify the wing structure in accordance with
the PART Il ACCOMPLISHMENT
INSTRUCTIONS (MODIFICATIONS) section
of Twin Commander SB No. 213, dated July
29, 1994.

(d) If no cracks are found, accomplish one
of the following:

(1) For all airplanes, upon the
accumulation of 7,500 hours TIS or within
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1,000 hours TIS after the initial inspection,
whichever occurs later, reinspect the
structure in accordance with either paragraph
(a) or (b) of this AD, as applicable, and
reinspect thereafter at intervals not to exceed
1,000 hours TIS, and, if applicable, replace
any damaged part or modify the wing
structure as specified in paragraph (c) of this
AD; or

(2) For Model 695 airplanes and any Model
690C airplane incorporating a serial number
in the 11600 through 11730 range, prior to
further flight, modify the wing structure in
accordance with the PART I
ACCOMPLISHMENT INSTRUCTIONS
(MODIFICATIONS) section of Twin
Commander SB No. 213, dated July 29, 1994.

(e) For Model 695 airplanes and any Model
690C airplane incorporating a serial number
in the 11600 through 11730 range, the
modification referenced in paragraphs (c) and
(d)(2) of this AD may be accomplished any
time after the initial inspection as
terminating action for the repetitive
inspection requirement of this AD, except for
the inspection of the doublers at the wing
attach fittings located in the Fuselage Station
144 frame (Item 10 of PART |
ACCOMPLISHMENT INSTRUCTIONS
(INSPECTIONS) section of the Twin
Commander SB No. 213, dated July 29, 1994.
All affected model and serial number
airplanes must inspect in this area at every
1,000 hours TIS.

Note 1: For those airplanes that have not
accumulated 6,000 hours TIS, the initial and
first repetitive inspection required by this AD
were established to coincide with the 6,000-
hour Major Inspection Guide | and 7,500-
hour Major Inspection Guide Il inspections,
respectively, so that the operator may
schedule the required action in accordance
with these major inspections.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(9) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Seattle Aircraft
Certification Office (ACO), FAA, Northwest
Mountain Region, 1601 Lind Avenue S.W.,
Renton, Washington 98055—-4056. The
request shall be forwarded through an
appropriate FAA Maintenance Inspector,
who may add comments and then send it to
the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(h) All persons affected by this directive
may obtain copies of the document referred
to herein upon request to the Twin
Commander Aircraft Corporation, 19010 59th
Drive, NE., Arlington, Washington 98223; or
may examine this document at the FAA,
Central Region, Office of the Assistant Chief
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

Issued in Kansas City, Missouri, on January
26, 1995.

Michael K. Dahl,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 95-2406 Filed 2—-1-95; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 71

[Airspace Docket No. 95-AS0O-3]
Proposed Establishment of Class E
Airspace; Blakely, GA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
establish Class E Airspace at Blakely,
GA. A GPS RWY 23 Standard
Instrument Approach Procedure (SIAP)
has been developed for Early County
Airport. Controlled airspace extending
upward from 700 feet above the surface
(AGL) is needed to accommodate this
SIAP and for instrument flight rules
(IFR) operations at the airport. If
approved, the operating status of the
airport will change from VFR to include
IFR operations concurrent with
publication of the SIAP.
DATES: Comments must be received on
or before March 13, 1995.
EFFECTIVE DATE: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Docket No.
95-AS0-3, Manager, System
Management Branch, ASO-530, P.O.
Box 20636, Atlanta, Georgia 30320.
The official docket may be examined
in the Office of the Assistant Chief
Counsel for Southern Region, Room 550,
1701 Columbia Avenue, College Park,
Georgia 30337, telephone (404) 305—-
5586.
FOR FURTHER INFORMATION CONTACT:
Michael J. Powderly, System
Management Branch, Air Traffic
Division, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305-5570.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,

environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Airspace Docket No. 95—-AS0O-3.” The
postcard will be date/time stamped and
returned to the commenter. All
communications received before the
specified closing date for comments will
be considered before taking action on
the proposed rule. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
for examination in the Office of the
Assistant Chief Counsel for Southern
Region, Room 550, 1701 Columbia
Avenue, College Park, Georgia 30337,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Auvailability of NPRM’S

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Manager,
System Management Branch, ASO-530,
Air Traffic Division, P.O. Box 20636,
Atlanta, Georgia 30320.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM'’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
establish Class E airspace extending
upward from 700 feet AGL at Blakely,
GA, to accommodate a GPS RWY 23
SIAP and for IFR operations at the Early
County Airport. If approved, the
operating status of the airport would
change from VFR to include IFR
operations concurrent with publication
of the SIAP. Designations for Class E
airspace extending upward from 700
feet or more above the surface are
published in Paragraph 6005 of FAA
Order 7400.9B dated July 18, 1994 and
effective September 16, 1994, which is
incorporated by reference in CFR 71.1.
The Class E airspace designation listed
in this document would be published
subsequently in the Order.
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The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) Is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994 and effective
September 16, 1994, is amended as
follows:

Para. 6005 Class E airspace areas
extending upward from 700 feet above the
surface of the earth.

* * * * *
ASO GA E5 Blakely, GA [New]
Early County Airport, GA

(Lat. 31°23'46"" N, long. 84°53'33" W)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Early County Airport.

* * * * *

Issued in College Park, Georgia, on January

20, 1995.

Michael J. Powderly,

Acting Manager, Air Traffic Division Southern
Region.

[FR Doc. 95-2567 Filed 2—1-95; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 94-ASW-14]

Proposed Alteration of VOR Federal
Airways; LA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule would
realign nine Federal airways located in
Louisiana. The New Orleans Very High
Frequency Omnidirectional Range/
Tactical Air Navigation (VORTAC) will
be decommissioned because the
platform on which it is located is
deteriorating. As a result, the Reserve,
LA, Very High Frequency
Omnidirectional Range/Distance
Measuring Equipment (VOR/DME) and
the Harvey, LA, VORTAC will be
upgraded to high class navigational aids
and the airways would be realigned to
use the Reserve, LA, VOR/DME or the
Harvey, LA, VORTAC. This action
would enhance air traffic procedures
and accommodate concerns of airspace
users.

DATES: Comments must be received on
or before March 22, 1995.

ADDRESSES: Send comments on the
proposal in triplicate to:

Manager, Air Traffic Division, ASW-
500

Docket No. 94-ASW-14,

Federal Aviation Administration,

4400 Blue Mound Road,

Fort Worth, TX 76193-0500.

The official docket may be examined
in the Rules Docket, Office of the Chief
Counsel, Room 916, 800 Independence
Avenue, SW., Washington, DC,
weekdays, except Federal holidays,
between 8:30 a.m. and 5:00 p.m.

An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division.

FOR FURTHER INFORMATION CONTACT:
William C. Nelson, Airspace and
Obstruction Evaluation Branch (ATP-
240), Airspace-Rules and Aeronautical
Information Division, Air Traffic Rules
and Procedures Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-9295.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis

supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 94-
ASW-14.” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket both
before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Auvailability of NPRM’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-220, 800 Independence
Avenue, SW., Washington, DC 20591, or
by calling (202) 267-3485.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM'’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
realign nine Federal airways located in
Louisiana. The New Orleans, LA,
VORTAC will be decommissioned
because the platform on which it is
located is deteriorating. As a result, the
Reserve, LA, VOR/DME and the Harvey,
LA, VORTAC will be upgraded to high
class navigational aids and the airways
would be realigned to use the Reserve,
LA, VOR/DME or the Harvey, LA,
VORTAC. This action would enhance
air traffic procedures and accommodate
concerns of airspace users. Domestic
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VOR Federal airways are published in
paragraph 6010(a) of FAA Order
7400.9B dated July 18, 1994, and
effective September 16, 1994, which is
incorporated by reference in 14 CFR
71.1. The airways listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore - (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959-
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
September 16, 1994, is amended as
follows:

Paragraph 6010(a)-Domestic VOR Federal
Airways

* * * * *

V-9 [Revised]

From Leeville, LA; McComb, MS; Jackson,
MS; Sidon, MS; Gilmore, AR; Malden, MO;
Farmington, MO; St. Louis, MO; Capital, IL;
Pontiac, IL; INT Pontiac 343° and Rockford,
IL, 169° radials; Rockford; Janesville, WI;
Madison, WI; Oshkosh, WI; Green Bay, WI;
Iron Mountain, MlI; to Houghton, M.

* * * * *

V-20 [Revised]

From McAllen, TX, via INT McAllen 038°
and Corpus Christi, TX, 178° radials; 10
miles 8 miles wide, 37 miles 7 miles wide

(3 miles E and 4 miles W of centerline),
Corpus Christi; INT Corpus Christi 054° and
Palacios, TX, 226° radials; Palacios; Hobby,
TX; Beaumont, TX; Lake Charles, LA;
Lafayette, LA; Reserve, LA; INT Reserve
083°T(081°M) and Gulfport, MS, 247° radials;
Gulfport; Semmes, AL; INT Semmes 048° and
Monroeville, AL, 231° radials; Monroeville;
Montgomery, AL; Tuskegee, AL; Columbus,
GA; INT Columbus 068° and Athens, GA,
195° radials; Athens; Electric City, SC;
Sugarloaf Mountain, NC; Barretts Mountain,
NC; South Boston, VA; Richmond, VA; INT
Richmond 039° and Brooke, VA, 132° radials;
INT Patuxent, MD, 228° and Nottingham,
MD, 174° radials; to Nottingham. The
airspace on the main airway above 14,000
feet MSL from McAllen to 49 miles northeast
and the airspace within Mexico is excluded.
The airspace within R-4007A and R-4007B is
excluded.

* * * * *

V-114 [Revised]

From Amarillo, TX, via Childress, TX;
Wichita Falls, TX; INT Wichita Falls 117°
and Blue Ridge, TX, 285° radials; Blue Ridge;
Quitman, TX; Gregg County, TX; Alexandria,
LA; INT Baton Rouge, LA, 307° and
Lafayette, LA, 042° radials; 7 miles wide (3
miles north and 4 miles south of centerline);
Baton Rouge; INT Baton Rouge 115°T(109°M)
and Reserve, LA, 323°T(321°M) radials;
Reserve; INT Reserve 083°T(081°M) and
Gulfport, MS, 247° radials; Gulfport; INT
Gulfport 344° and Eaton, MS, 171° radials; to
Eaton, excluding the portion within R-3801B
and R-3801C.

* * * * *

V-240 [Revised]

From Harvey, LA, via Harvey 065°T(063°M)
and Semmes, AL, 224° radials; to Semmes.
* * * * *

V-455 [Revised]
From Reserve, LA, via Picayune, MS; Eaton,
MS; to Meridian, MS.

* * * * *

V-543 [Revised]

From Leeville, LA, via INT Leeville
356°T(354°M) and Eaton, MS, 221° radials;
Eaton; INT Eaton 010° and Meridian, MS,
221° radials; Meridian.

* * * * *

V-552 [Revised]

From Beaumont, TX, via INT Beaumont 056°
and Lake Charles, LA, 272° radials; Lake
Charles; INT Lake Charles 064° and Lafayette,
LA, 281° radials; Lafayette; Tibby, LA;
Harvey, LA, Picayune, MS; Semmes, AL; INT
Semmes 063° and Monroeville, AL, 216°
radials; to Monroeville.

* * * * *

V-555 [Revised]

From Picayune, MS, via McComb, MS; INT
McComb 019° and Jackson, MS, 169° radials;
Jackson; INT Jackson 010° and Sidon, MS,
159° radials; to Sidon.

* * * * *

V-566 [Revised]

From Gregg County, TX, via Shreveport, LA;
INT Shreveport 176° and Alexandria, LA,
302° radials; Alexandria; INT Alexandria

109° and Reserve, LA, 323°T(321°M) radials;
to Reserve; excluding the portion within R-
3801B and R-3801C.

* * * * *

Issued in Washington, DC, on January 26,
1995

Nancy B. Kalinowski,

Acting Manager, Airspace-Rules and
Aeronautical Information Division.

[FR Doc. 95-2568 Filed 2—-1-95; 8:45am]
BILLING CODE 4910-13-F

FEDERAL TRADE COMMISSION
16 CFR Chapter |

Notice of Intent to Request Public
Comments on Rules and Guides
AGENCY: Federal Trade Commission.

ACTION: Notice of intent to request
public comments.

SUMMARY: As part of its systematic
review of all current Commission
regulations and guides, the Federal
Trade Commission (‘““Commission”)
gives notice that it intends to request
public comments on the rules and
guides listed below during 1995. The
Commission will request comments on,
among other things, the economic
impact of, and the continuing need for,
the rules or guides, possible conflict
between the rules or guides and state,
local or other federal laws, and the
effect on the rules or guides of any
technological, economic, or other
industry changes. No Commission
determination on the need for or the
substance of a rule, regulation, guide or
interpretation or any other procedural
option should be inferred from the
intent to publish requests for comments.
In certain instances the reviews also
will address other specific matters or
issues, such as reviews mandated by the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., and issues concerning
disclosures of measurements in metric
terms. Omnibus Trade and
Competitiveness Act, 15 U.S.C. 205,
Executive Order 12770 (*‘Metric Usage
in Federal Government Program’’), 56
FR 35801 (July 25, 1991).

FOR FURTHER INFORMATION CONTACT:
Further details may be obtained from
the Commission’s contact person listed
for each particular regulation.
SUPPLEMENTARY INFORMATION: The
Commission is publishing a list of rules
and guides that it intends to initiate
reviews of and solicit public comments
on during 1995. The Commission
intends to publish notices requesting
comments about the following items in
1995:
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Agency Contact for the following
items: Susan Arthur, Federal Trade
Commission, Dallas Regional Office, 100
N. Central Expressway, Suite 500,
Dallas, TX 75201, 214/767-5517.

(1) Guides for the Luggage and
Related Products Industry (16 CFR Part
24).

(2) Guides for Shoe Content Labeling
and Advertising (16 CFR Part 231).

(3) Guides for the Ladies’ Handbag
Industry (16 CFR Part 247).

Agency Contacts for the following
item: Douglas Goglia, Donald G.
D’Amato, and Eugene Lipkowitz, New
York Regional Office, Federal Trade
Commission, 150 William Street, Suite
1300, New York, New York 10038, 212/
264-1229, 212264-1223, and 212/264—
1230, respectively.

(4) Guides for the Beauty and Barber
Equipment and Supplies Industry (16
CFR Part 248).

Agency Contact for the following
item: Michelle Rusk, Federal Trade
Commission, Bureau of Consumer
Protection, Division of Advertising
Practices, Room S4002, Sixth and
Pennsylvania Ave., NW, Washington,
DC 20580, 202/326-3148.

(5) Guides for the Use of
Environmental Marketing Claims (16
CFR Part 260) (Green Guides).

Agency Contact for the following
item: Russell Deitch, Federal Trade
Commission; Los Angeles Regional
Office, Suite 13209, 11000 Wilshire
Blvd., Los Angeles, CA 90024, 310/235—-
7890.

(6) Trade Regulation Rule Concerning
Misbranding and Deception as to
Leather Content of Waist Belts (16 CFR
Part 405) (Leather Belt Rule).

Agency Contact for the following
items: Kent C. Howerton, Federal Trade
Commission, Bureau of Consumer
Protection, Division of Enforcement,
Room S4631, Sixth and Pennsylvania
Ave., NW, Washington, DC 20580, 202/
326-3013.

(7) Trade Regulation Rule Concerning
the Incandescent Lamp Industry (Light
Bulb Rule) (16 CFR Part 409).

(8) Trade Regulation Rule Concerning
the Labeling and Advertising of Home
Insulation (“‘R-value Rule”) (16 CFR Part
460).

Agency Contact for the following
item: Steven Toporoff, Federal Trade
Commission, Bureau of Consumer
Protection, Division of Marketing
Practices, Room H238, Sixth and
Pennsylvania Ave., NW, Washington,
DC 20580, 202/326-3135.

(9) Trade Regulation Rule Regarding
Disclosure Requirements and
Prohibitions Concerning Franchising
and Business Opportunity Ventures
(“Franchise Rule”) (16 CFR Part 436).

Authority: 15 U.S.C. 41-58.

By direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 95-2620 Filed 2—1-95; 8:45 am]
BILLING CODE 6750-01-M

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Part 134
RIN 1515-AB61

Advance Notice of Proposed Customs
Regulations Amendments Concerning
the Country of Origin Marking
Requirements for Frozen Produce
Packages

AGENCY: Customs Service, Department
of Treasury.

ACTION: Advance notice of proposed
rulemaking; solicitation of comments.

SUMMARY: This document provides
advance notice of a proposal to amend
the Customs Regulations to: Prescribe
rules regarding a conspicuous place for
the marking of country of origin on
packages of frozen produce; and
establish rules concerning the
appropriate type size and style to be
employed in marking frozen produce
packages. The purpose of this document
is to help determine whether a
rulemaking is needed to ensure a
uniform standard for conspicuous and
legible country of origin marking for
packages of frozen produce, and, if
needed, the contents of that rulemaking.
DATES: Comments must be received on
or before March 20, 1995.

ADDRESSES: Written comments
(preferably in triplicate) may be
addressed to the Regulations Branch,
Office of Regulations and Rulings, U.S.
Customs Service, Franklin Court, 1301
Constitution Ave., N.W., Washington,
D.C. 20229. Comments submitted may
be inspected at the Regulations Branch,
Office of Regulations and Rulings, U.S.
Customs Service, Franklin Court, 1099
14th Street, N.W., Suite 4000,
Washington, D.C.

FOR FURTHER INFORMATION CONTACT:
Wende Schuster, Special Classification
and Marking Branch, Office of
Regulations and Rulings (202—482—
6980).

SUPPLEMENTARY INFORMATION:
Background

Section 304 of the Tariff Act of 1930,
as amended (19 U.S.C. 1304), provides
that, unless excepted, every article of
foreign origin (or its container) imported

into the U.S. shall be marked in a
conspicuous place as legibly, indelibly,
and permanently as the nature of the
article (or its container) will permit, in
such a manner as to indicate to the
ultimate purchaser in the U.S. the
English name of the country of origin of
the article. Failure to mark an article in
accordance with the requirements of 19
U.S.C. 1304 shall result in the levy of a
duty of ten percent ad valorem. Part
134, Customs Regulations (19 CFR Part
134), implements the country of origin
marking requirements and exceptions of
19 U.S.C. 1304.

Customs Ruling and Court Action

On May 9, 1988, Norcal Crosetti
Foods, Inc. and other California packers
of domestically-grown produce
requested a ruling from Customs
concerning what constituted
conspicuous country of origin marking
for packages of frozen produce, i.e.,
whether the marking should be located
on the front or some other panel of the
package and in what type size and style
it should appear. Specifically, Customs
was asked to determine whether
packaged frozen produce was
considered conspicuously marked if the
marking did not appear on the front
panel of the package in prominent
lettering. Sample packages which were
not marked on their front panels were
submitted with the ruling request. On
November 21, 1988, Customs issued a
ruling (Headquarters Ruling Letter
(HRL) 731830), stating that the country
of origin markings on all of the samples
submitted were in compliance with the
country of origin marking requirements,
as the packages were marked by names
and words which appeared on the back
panel of the packaging in close
proximity to nutritional and other
information.

The packers appealed Customs
determination in HRL 731830 to the
Court of International Trade (CIT).
Norcal/Crosetti Foods, Inc. v. U.S.
Customs Service, 15 CIT 60, 758 F.Supp.
729 (1991) (Norcal I). In Norcal I, the
court ruled that frozen produce is not
marked in a conspicuous place unless it
is marked on the front panel of the
package. The court remanded the matter
to Customs with directions to issue a
new ruling. Pursuant to the court’s order
in Norcal I, Customs issued Treasury
Decision (T.D.) 91-48 (56 FR 24115,
May 28, 1991), which required the
country of origin marking for frozen
produce to be placed on the front panel
of the package.

Arguing that the CIT did not have
jurisdiction to decide the case, the
government appealed the CIT’s decision
to the Court of Appeals for the Federal
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Circuit. Norcal/Crosetti Foods, Inc. v.
U.S., 963 F.2d 356 (Fed.Cir. 1992)
(Norcal II). In Norcal Il, the court ruled
on procedural grounds to reverse the
judgment of the CIT and remand the
case with instructions to dismiss the
complaint for lack of jurisdiction. The
appellate court reasoned that since the
packers’ had not exhausted their
administrative remedies, their claims
were not properly before the CIT. The
court further indicated that a proper
course would have been for the packers
to initiate a proceeding before Customs
under section 516 of the Tariff Act of
1930, as amended (19 U.S.C. 1516).

The 516 Petition and Agency Action
(1993)

A 516 petition (the Norcal petition)
was initiated by letters dated January 13
and January 29, 1993, and filed with
Customs under 19 U.S.C. 1516 and Part
175, Customs Regulations (19 CFR Part
175). The petitioners were Norcal
Crosetti Foods, Inc. and Patterson
Frozen Foods, Inc., California packers of
produce grown domestically. The
International Brotherhood of Teamsters,
on behalf of its Local 912, submitted a
letter dated February 24, 1993,
supporting the Norcal and Patterson
petition. The Norcal petition asked
Customs to reconsider its position in
HRL 731830, and to adopt the findings
of the CIT in Norcal 1.

The petitioners contended that
imported frozen produce is not marked
in a conspicuous place in accordance
with the requirements of 19 U.S.C. 1304.
The petitioners argued that under a
correct application of 19 U.S.C. 1304,
the indication of country of origin must
appear on the front panel of a package
to be considered as marked in a
conspicuous place. These domestic
producers argued further that Customs
standards for the size and prominence
of such country of origin markings were
not in conformity with 19 U.S.C. 1304.

Customs published a notice in the
Federal Register on September 9, 1993
(58 FR 47413), advising the public of the
petitioners’ contentions and soliciting
public comments on the issues raised in
the petition. Also in this notice,
Customs effectively suspended the
effective date of T.D. 91-48 by
reinstating HRL 731830. Seventy-one
comments were submitted in response
to the petitions.

In T.D. 94-5 (58 FR 68743, December
29, 1993), Customs issued a final
interpretive ruling based on the
comments which were received in
response to the September 9 Federal
Register notice. T.D. 94-5 stated that
back panel marking was insufficient and
front panel country of origin marking

was prescribed in a specified type size
and style designed to match the net
weight or net quantity of contents
marking of the product under the Food
Labeling Regulations (21 CFR 101.105).
In T.D. 94-5, Customs modified T.D.
91-48 by requiring that conspicuous
marking within the meaning of T.D. 91—
48, shall be limited to marking which
complies with the additional
specifications for type size and style set
forth in T.D. 94-5. The effective date
initially established for the decision in
T.D. 94-5 was May 8, 1994, in order to
allow importers time to modify their
packaging. On March 29, 1994,
however, Customs issued two Federal
Register documents: One (59 FR 14458)
suspending the compliance date of May
8, 1994, for parties adversely affected by
the country of origin marking
requirements specified in T.D. 94-5,
and the other (59 FR 14579) giving
notice of its intention to adopt a new
compliance date of January 1, 1995, and
soliciting comments on both the
proposed compliance date and on the
specifications regarding type size and
style.

In response to T.D. 94-5, however, an
action was filed with the Court of
International Trade on behalf of
American Frozen Food Institute, Inc.
and National Food Processors
Association, which challenged Customs
decision. In American Frozen Food
Institute, Inc., et al. v. The United
States, Slip Op. 94-97 (June 9, 1994),
the CIT ruled that because Customs had
chosen to promulgate front panel
marking in combination with other
requirements needing APA
[Administrative Procedure Act, 5 U.S.C.
553] rulemaking procedures, the
entirety of T.D. 94-5 could not stand.
The court stated that it expected
Customs to formulate a rational rule
based on comments received in
connection with this matter before
publishing any proposed rule.

The court further concluded that,
because the full rulemaking process had
not yet been followed, it would not rule
on whether T.D. 94-5 was acceptable
substantively. Since the court declared
T.D. 94-5, in its entirety, null and void,
there is no decision on the January 1993
petition filed by Norcal Crosetti Foods,
Inc. and Patterson Frozen Foods, Inc.
The decision on the 516 petition will be
held in abeyance. Publication of this
document is without prejudice to an
ultimate decision on the 516 petition.

Issues for Consideration in Determining
Whether Customs Should Issue a Notice
of Proposed Rulemaking With Regard
to Specific Country of Origin Marking
of Frozen Produce

The Customs Service is considering
issuing a notice of proposed rulemaking
to amend the Customs Regulations to
prescribe rules regarding a conspicuous
location for the country of origin
marking on packages of frozen produce
and to require that such marking meet
certain type size and style
specifications. Although relevant
comments were received in response to
the Federal Register notices pertaining
to T.D. 94-5, there are several other
issues on which we would like to
receive additional public comments
before deciding whether to propose
rulemaking on this matter. In addition
to general comments, interested parties
are invited to comment on the following
specific issues:

(1) Is there a need for Customs to
initiate a proposed rulemaking
regarding country of origin marking of
frozen produce?

(2) Whether there are current abuses
in the country of origin marking of
imported packages of frozen produce. If
so, whether such abuses require that
Customs prescribe country of origin
marking requirements by rules
applicable to all packages of frozen
produce, or whether the abuses should
be handled on a case-by-case basis.

(3) For purposes of the marking
statute and regulations, are there sound
reasons of public policy for treating
frozen produce differently from produce
packaged in other ways (e.g., canned
goods)?

(4) Whether the front panel of frozen
produce is the only ““‘conspicuous
place” on the package for country of
origin marking.

(5) Whether a specified location on
another panel (e.g., the back panel)
where the country of origin marking is
demarcated by, for example, a box, a
header, bold print, margins, a
contrasting background, or other graphic
devices, would constitute a
“‘conspicuous place” for purposes of the
marking statute.

(6) Whether Customs should
prescribe, by regulation, certain type
size and style specifications for the
country of origin marking of frozen
produce. If so, whether the regulations
should specify one type size for all
packages of frozen produce, or different
type sizes depending upon the size of
the package. If one type size is
prescribed for all packages of frozen
produce, what type size should be
recommended and why?
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(7) Whether for purposes of country of
origin marking, the term “produce”
should be defined to include both fruits
and vegetables.

(8) Where frozen produce packaging
contains produce sourced from multiple
countries, should this have any bearing
on the placement of the country of
origin marking?

(9) Whether the particular conditions
of the frozen food section in a store
impact on the likelihood that a
consumer will notice label information
regarding country of origin without this
information being given special
prominence. If so, whether there is any
empirical evidence of such consumer
behavior.

(10) Whether consumer behaviors and
attitudes toward country of origin
marking of frozen produce can be
documented with studies or surveys. If
so, how much time would be needed for
a study or survey to be conducted and
for the data to be analyzed?

(112) If Customs goes forward with a
notice of proposed rulemaking, what
should be a sufficient period of time for
public comment?

(12) If Customs issues a notice of
proposed rulemaking, should a public
hearing be held in connection with such
proposed rulemaking?

(13) If Customs proposes and adopts
new country of origin marking
regulations, what would be an
appropriate time frame between the
publication of the final rule and the
effective date of such regulations?

(14) What other issues should be
addressed in the proposed rulemaking
in order to afford a full opportunity for
public comment?

Comments

In order to assist Customs in
determining whether to proceed with a
notice of proposed rulemaking to
prescribe rules regarding the country of
origin marking for packages of frozen
produce, and the appropriate type size
and style specifications for such
marking, this notice invites written
comments on the issues raised in this
document as well as any other issues in
connection with this matter.
Consideration will be given to any
comments that are timely submitted to
Customs. Comments submitted will be
available for public inspection in
accordance with the Freedom of
Information Act (5 U.S.C. 552), section
1.4, Treasury Department Regulations
(31 CFR 1.4), and section 103.11(b),
Customs Regulations (19 CFR
103.11(b)), on regular business days
between the hours of 9 a.m. and 4:30
p.m. at the Regulations Branch, Office of
Regulations and Rulings, U.S. Customs

Service, 1099 14th Street, N.W., Suite

4000, Washington, D.C.

William F. Riley,

Acting Commissioner of Customs.
Approved: January 27, 1995.

Ronald K. Noble,

Under Secretary of the Treasury.

[FR Doc. 95-2546 Filed 2—-1-95; 8:45 am]

BILLING CODE 4820-02-P

DEPARTMENT OF AGRICULTURE
Forest Service

36 CFR Part 242

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 100

Petition for Rulemaking to the
Secretaries of the Interior and
Agriculture Relating to the Federal
Subsistence Management Program for
Public Lands in Alaska; Notice of
Availability and Request for Comments

AGENCY: Forest Service, USDA; Fish and
Wildlife Service, Interior.

ACTION: Petition for rulemaking.

SUMMARY: The Secretary of the Interior
and the Secretary of Agriculture
(Secretaries) have received a petition
submitted by the Northwest Arctic
Regional Council and other Alaska
Native groups requesting the Secretaries
initiate rulemaking to (1) establish that
they have authority to regulate hunting
and fishing on non-public lands to
protect the subsistence priority afforded
on public lands by Title VIII of the
Alaska National Interest Lands
Conservation Act (ANILCA), and (2)
determine that lands selected by, but
not yet conveyed to, Native
Corporations and the State of Alaska be
treated as public lands subject to the
ANILCA subsistence priority. Copies of
this petition are available for review
from the address listed below. To aid
the Secretaries in reaching a decision on
this petition, the Federal Subsistence
Board is soliciting public comments on
the issues presented.

DATES: Comments must be submitted on
or before April 3, 1995.

ADDRESSES: Comments should be
submitted to and copies of the petition
may be obtained by contacting Richard
S. Pospahala, U.S. Fish and Wildlife
Service, 1011 E. Tudor Road,
Anchorage, Alaska, 99503.

FOR FURTHER INFORMATION CONTACT:
Copies of the petition may be obtained
by contacting Richard S. Pospahala,

telephone (907) 786—3447. For questions
specific to National Forest System

lands, contact Norman R. Howse,
telephone (907) 586-8890.

SUPPLEMENTARY INFORMATION:

Background

Title VIII of the Alaska National
Interest Lands Conservation Act (16
U.S.C. 3111-3126) requires the
Secretaries to implement a joint
program to grant a preference to
subsistence uses of fish and wildlife
resources on public lands, unless the
State of Alaska enacts and implements
laws of general applicability that are
consistent with, and provide for, the
subsistence definition, preference, and
participation specified in Sections 803,
804, and 805 of ANILCA. The State
implemented a program that the
Department of the Interior found to be
consistent with ANILCA. However, in
December 1989, the Alaska Supreme
Court ruled in McDowell v. State of
Alaska, 785 P.2d 1 (Alaska 1989), that
the rural preference in the State
subsistence statute violated the Alaska
Constitution. The ruling in McDowell
required the State to delete the rural
preference from its subsistence statute,
which put the State out of compliance
with ANILCA. The Court stayed the
effect of the decision until July 1, 1990.

The Department of the Interior and
the Department of Agriculture assumed
responsibility for implementation of the
subsistence preference in Title VIII of
ANILCA on public lands on July 1,
1990, pursuant to the Temporary
Subsistence Management Regulations
for Public Lands in Alaska that were
published in the Federal Register on
June 29, 1990 (55 FR 27114-27170). The
Departments published Permanent
Subsistence Management Regulations
for Public Lands in Alaska on May 29,
1992 (57 FR 22940-22964).

The subsistence preference
established in Section 804 of ANILCA
accords priority to the taking of fish and
wildlife for nonwasteful subsistence
uses on “‘public lands” over the taking
of fish and wildlife on public lands for
other purposes. “Public lands’ are
defined in Section 102 of ANILCA to
mean lands, waters, and interests
therein that are situated in Alaska and
to which the United States holds title,
except for:

(1) Land selections of the State of
Alaska that have been tentatively
approved or validly selected under the
Alaska Statehood Act and lands that
have been confirmed to, validly selected
by, or granted to the Territory of Alaska
or the State under any other provision
of Federal Law;
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(2) Land selections of a Native
Corporation made under the Alaska
Native Claims Settlement Act that have
not been conveyed to a Native
Corporation, unless any such selection
is determined to be invalid or is
relinquished; and

(3) Lands referred to in Section 19(b)
of the Alaska Native Claims Settlement
Act.

In promulgating the Federal
subsistence regulations, the Secretaries
took the position that (1) most navigable
waters, and (2) lands selected by, but
not conveyed to, the State and Native
Corporations, are not subject to the
Section 804 subsistence preference. This
position was based upon a finding that
these waters and lands are not covered
by the definition of “public lands.” See,
for example, 55 FR 27115 (June 29,
1990).

The petition submitted to the
Secretaries by the Northwest Arctic
Regional Council (NARC), Stevens
Village Council, Kawerik, Inc., Copper
River Native Association, Alaska
Federation of Natives, Alaska Inter-
tribal Council, RurAL CAP, and the
Dinyee Corporation seeks rulemaking to
reverse and/or clarify this position. The
petition requests that:

(1) An interpretive rule be
promulgated that states that the Federal
government has the authority to regulate
hunting and fishing on non-public
lands; and

(2) An interpretive rule be
promulgated that places selected but not
conveyed lands within the purview of
the subsistence priority.

The petitioners rely for their first
assertion upon law established in the
contiguous 48 states that establishes
Federal authority to regulate activities
on non-Federal lands to protect
activities on Federal lands. The
petitioners cite case law that finds two
sources for this authority: The Property
Clause of the Constitution and Federal
law preemption of state law. Petitioners
find support for their second point in
the legislative history of and
management provisions in ANILCA, and
place particular reliance on section
906(0)(2) of ANILCA. The petitioners
also examine the definitions of “public
lands™ and ““federal lands” in light of
the land management provisions.

The Federal Subsistence Board
requests public review and comment in
order to enable the Secretaries better to
assess the impacts and concerns of the
petition and to assist them in reaching
a decision on its disposition.

Drafting Information

This notice was drafted under the
guidance of Richard S. Pospahala, U.S.

Fish and Wildlife Service, Alaska
Regional Office, Office of Subsistence
Management, Anchorage, Alaska. The
primary author was William Knauer of
the same office.

Dated: January 20, 1995.
David B. Allen,
Acting Chair, Federal Subsistence Board.
[FR Doc. 95-2518 Filed 2—-1-95; 8:45 am]
BILLING CODE 3410-11-P; 4310-55-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA 95-8-6858a; FRL-5148-5]

Approval and Promulgation of
Implementation Plans; California State
Implementation Plan Revision, Bay
Area Air Quality Management District,
Placer County Air Pollution Control
District, San Diego County Air
Pollution Control District, and San
Joaquin Valley Unified Air Pollution
Control District

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: EPA is proposing to approve
revisions to the California State
Implementation Plan (SIP) which
concern the control of volatile organic
compound (VOC) emissions from
marine vessel coating; graphic arts
operations; paper, fabric and film
coating; and storage of organic liquids.

The intended effect of proposing
approval of these rules is to regulate
emissions of VOCs in accordance with
the requirements of the Clean Air Act,
as amended in 1990 (CAA or the Act).
EPA's final action on this notice of
proposed rulemaking (NPRM) will
incorporate these rules into the federally
approved SIP. EPA has evaluated each
of these rules and is proposing to
approve them under provisions of the
CAA regarding EPA action on SIP
submittals, SIPs for national primary
and secondary ambient air quality
standards and plan requirements for
nonattainment areas.
DATES: Comments must be received on
or before March 6, 1995.
ADDRESSES: Comments may be mailed
to: Daniel A. Meer, Rulemaking Section
[A-5-3], Air and Toxics Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105-3901.

Copies of the rule revisions and EPA’s
evaluation report of each rule are
available for public inspection at EPA’s

Region 9 office during normal business
hours. Copies of the submitted rule
revisions are also available for
inspection at the following locations:

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 2020 ““L"’" Street,
Sacramento, CA 92123-1095.

Bay Area Air Quality Management
District, 939 Ellis Street, San Francisco,
CA 94109.

Placer County Air Pollution Control
District, 11464 B. Avenue, Auburn, CA
95603.

San Diego County Air Pollution
Control District, 9150 Chesapeake Drive,
San Diego, CA 92123-1096.

San Joaquin Valley Unified Air
Pollution Control District, 1999
Tuolumne Street, Suite 200, Fresno, CA
93721.

FOR FURTHER INFORMATION CONTACT: Erik
H. Beck, Rulemaking Section [A-5-3],
Air and Toxics Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105-3901. Internet
Email: beck.erik@epamail.epa.gov.
Telephone: (415) 744-1190.
SUPPLEMENTARY INFORMATION:
Applicability

The rules being proposed for approval
into the California SIP include: Bay
Area Air Quality Management District
(BAAQMD) Rule 8-43, “Surface Coating
of Marine Vessels”’; Placer County Air
Pollution Control District (PCAPCD)
Rule 212, “Storage of Organic Liquids’;
San Diego County Air Pollution Control
District (SDCAPCD) Rule 67.16,
“Graphic Arts Operations’; SDCAPCD
Rule 67.18, “Marine Coating
Operations”’; and San Joaquin Valley
Unified Air Pollution Control District
(SIVUAPCD) Rule 4607, “Graphic Arts”.
These rules were submitted by the
California Air Resource Board to EPA on
September 28, 1994, December 19, 1994,
October 19, 1994, December 22, 1994,
and July 13, 1994 respectively.

Background

On March 3, 1978, EPA promulgated
a list of ozone nonattainment areas
under the provisions of the Clean Air
Act, as amended in 1977 (1977 CAA or
pre-amended act), that included the San
Francisco Bay Area, Sacramento Metro
Area, San Diego Area, and the San
Joaquin Valley Air Basin. The San
Joaquin Valley Air Basin is comprised of
the following eight air pollution control
districts (APCD): Fresno County APCD,
Kern County APCD,! Kings County

1At that time, Kern County included portions of
two air basins: the San Joaquin Valley Air Basin and
Continued



6468

Federal Register / Vol.

60, No. 22 / Thursday, February 2,

1995 / Proposed Rules

APCD, Madera County APCD, Merced
County APCD, San Joaquin County
APCD, Stanislaus County APCD, and
Tulare County APCD. 43 FR 8964, 40
CFR 81.305. Because some of these areas
were unable to meet the statutory
attainment date of December 31, 1982,
California requested under section
172(a)(2), and EPA approved, an
extension of the attainment date to
December 31, 1987.240 CFR 52.222. On
May 26, 1988, EPA notified the
Governor of California, pursuant to
section 110(a)(2)(H) of the pre-amended
Act, that the above districts’ portions of
the California SIP were inadequate to
attain and maintain the ozone standard
and requested that deficiencies in the
existing SIP be corrected (EPA’s SIP-
Call). On November 15, 1990, the Clean
Air Act Amendments of 1990 were
enacted. Pub. L. 101-549, 104 Stat.
2399, codified at 42 U.S.C. 7401-7671q.
In amended section 182(a)(2)(A) of the
CAA, Congress statutorily adopted the
requirement that nonattainment areas
fix their deficient reasonably available
control technology (RACT) rules for
ozone and established a deadline of May
15, 1991 for states to submit corrections
of those deficiencies.

On March 20, 1991, the San Joaquin
Valley Unified Air Pollution Control
District (SIVUAPCD) was formed. The
SIVUAPCD has authority over the San
Joaquin Valley Air Basin which
includes the following counties, except
for the Southeast Desert Air Basin
portion of Kern County: Fresno County
APCD, Kern County APCD,3 Kings
County APCD, Madera County APCD,
Merced County APCD, San Joaquin
County APCD, Stanislaus County APCD,
and Tulare County APCD. Thus, Kern
County Air Pollution Control District
(KCAPCD) still exists, but only has
authority over the Southeast Desert Air
Basin portion of Kern County.

Section 182(a)(2)(A) applies to areas
designated as nonattainment prior to
enactment of the amendments and
classified as marginal or above as of the
date of enactment. It requires such areas

the Southeast Desert Air Basin. The San Joaquin
Valley Air Basin portion of Kern County was
designated as nonattainment, and the Southeast
Desert Air Basin portion of Kern County was
designated as unclassified. See 40 CFR 81.305
(1991).

2This extension was not requested for the
following counties: Kern, Kings, Madera, Merced
and Tulare. Thus, the attainment date for these
counties remained December 31, 1982.

3At that time, Kern County included portions of
two air basins: the San Joaquin Valley Air Basin and
the Southeast Desert Air Basin. The San Joaquin
Valley Air Basin portion of Kern County was
designated as nonattainment, and the Southeast
Desert Air Basin portion of Kern County was
designated as unclassified. See 40 CFR 81.305
(1991).

to adopt and correct RACT rules
pursuant to pre-amended section 172(b)
as interpreted in pre-amendment
guidance.4 EPA’s SIP-Call used that
guidance to indicate the necessary
corrections for specific nonattainment
areas. BAAQMD is moderate, PCAPCD
is serious, SDCAPCD is severe, and the
APCDs found in the San Joaquin Valley
Air Basin (now collectively known as
the SIVUAPCD) are serious 5; therefore,
these areas were subject to the RACT
fix-up requirement and the May 15,
1991 deadline. KCAPCD was subject to
EPA’s SIP-Call, but was not subject to
the RACT fix-up requirement and the
May 15, 1991 deadline.®

Because EPA had previously given
earlier submittals of these rules limited
approval/limited disapproval, 18 month
sanction clocks were started. These
sanction clocks began on August 11,
1993, and September 29, 1993. For more
information on these sanction clocks,
please refer to the Interim final rule
being published elsewhere in today’s
Federal Register.

The State of California submitted
many revised RACT rules for
incorporation into its SIP on July 13,
1994, September 28, 1994, October 19,
1994, December 19, 1994, and December
22,1994, including the rules being acted
on in this document. This document
addresses EPA’s proposed action for
BAAQMD Rule 8-43, “Surface Coating
of Marine Vessels;”” PCAPCD Rule 212,
““Storage of Organic Liquids;” SDCAPCD
Rule 67.16, ““Graphic Arts Operations”’;
SDCAPCD Rule 67.18, “Marine Coating
Operations’’; and SIVUAPCD Rule 4607,
“Graphic Arts”. BAAQMD adopted Rule

4 Among other things, the pre-amendment
guidance consists of those portions of the proposed
post-1987 ozone and carbon monoxide policy that
concern RACT, 52 FR 45044 (November 24, 1987);
“Issues Relating to VOC Regulation Cutpoints,
Deficiencies, and Deviations, Clarification to
Appendix D of November 24, 1987 Federal Register
Notice” (Blue Book) (notice of availability was
published in the Federal Register on May 25, 1988);
and the existing control technique guidelines
(CTGs).

5The San Francisco Bay Area, Sacramento Metro
Area, San Diego Area, and the San Joaquin Valley
Air Basin retained their designations of
nonattainment and were classified by operation of
law pursuant to sections 107(d) and 181(a) upon the
date of enactment of the CAA. See 55 FR 56694
(November 6, 1991).

6 KCAPCD was not subject to the RACT fix-up
requirement and the May 15, 1991 deadline because
the Southeast Desert Air Basin portion of Kern
County was not a pre-enactment nonattainment
area, and thus, was not automatically designated
nonattainment on the date of enactment of the
Clean Air Act Amendments of 1990. (See § 107(d)
and §182(a)(2)(A) of the Clean Air Act
Amendments of 1990.) However, the KCAPCD is
still subject to the requirements of EPA’s SIP-Call
because the SIP-Call included all of Kern County.
The substantive requirements of the SIP-Call are the
same as those of the statutory RACT fix-up
requirement.

8-43 on June 1, 1994. PCAPCD adopted
Rule 212 on November 3, 1994.
SDCAPCD adopted Rule 67.16 on
September 20, 1994, and Rule 67.18 on
December 13, 1994. SIVUAPCD adopted
Rule 4607 on May 19, 1994. These
submitted rules were found to be
complete on July 22, 1994 (SIVUAPCD
Rule 4607); November 22, 1994
(BAAQMD Rule 8-43); December 1,
1994 (SDCAPCD Rule 67.16); December
23,1994 (PCAPCD Rule 212); and
January 3, 1995 (SDCAPCD Rule 67.18).
These findings of completeness are
pursuant to EPA’s completeness criteria
that are set forth in 40 CFR part 51
appendix V.7 These revised SIP
submittals are being proposed for
approval into the SIP.

These rules control VOC emissions
from graphic arts operations, the coating
of paper, fabric and film products, the
coating of marine vessels, and the
storage of organic liquids. VOCs
contribute to the production of ground-
level ozone and smog. The rules were
adopted as part of each district’s efforts
to achieve the National Ambient Air
Quality Standard (NAAQS) for ozone
and in response to EPA’s SIP-Call and
the section 182(a)(2)(A) CAA
requirement. The following is EPA’s
evaluation and proposed action for
these rules.

EPA Evaluation and Proposed Action

In determining the approvability of a
VOC rule, EPA must evaluate the rule
for consistency with the requirements of
the CAA and EPA regulations, as found
in section 110 and Part D of the CAA
and 40 CFR part 51 (Requirements for
Preparation, Adoption, and Submittal of
Implementation Plans). The EPA
interpretation of these requirements,
which forms the basis for today’s action,
appears in the various EPA policy
guidance documents listed in footnote
1. Among those provisions is the
requirement that a VOC rule must, at a
minimum, provide for the
implementation of RACT for stationary
sources of VOC emissions. This
requirement was carried forth from the
pre-amended Act.

For the purpose of assisting state and
local agencies in developing RACT
rules, EPA prepared a series of Control
Technique Guideline (CTG) documents.
The CTGs are based on the underlying
requirements of the Act and specify the
presumptive norms for what is RACT
for specific source categories. Under the
CAA, Congress ratified EPA’s use of

7EPA adopted the completeness criteria on
February 16, 1990 (55 FR 5830) and, pursuant to
section 110(k)(1)(A) of the CAA, revised the criteria
on August 26, 1991 (56 FR 42216).
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these documents, as well as other
Agency policy, for requiring States to
“fix-up” their RACT rules. See section
182(a)(2)(A). The CTGs applicable to
these rules are entitled:

« Control of Volatile Organic Emissions
from Petroleum Liquid Storage in External
Floating Roof Tanks (EPA-450/2-78-047);

« Control of Volatile Organic Emissions
from Existing Stationary Sources—Volume II:
Surface Coating of Cans, Coils, Paper,
Fabrics, Automobiles, and Light-Duty Trucks.
(EPA-450/2—77-008);

¢ Control of Volatile Organic Emissions
from Existing Stationary Sources—Volume
VIII: Graphic Arts—Rotogravure and
Flexography. (EPA-450/2-78-033);

Further interpretations of EPA policy
are found in the Blue Book, referred to
in footnote 1, and in EPA’s Alternative
Control Technique (ACT) documents for
offset lithography and marine coating.
These documents are entitled
Alternative Control Techniques
Document: Offset Lithographic Printing
(EPA 453/R-94-054) and Alternative
Control Techniques Document: Surface
Coating Operations at Shipbuilding and
Ship Repair Facilities (EPA 453/R-94—
932). In general, these guidance
documents have been set forth to ensure
that VOC rules are fully enforceable and
strengthen or maintain the SIP. Also, the
ACTs referenced provide technical
guidance on the control of VOCs from
their respective industries, similar to the
guidance provided by the CTGs.

BAAQMD Rule 8-43, “Surface
Coating of Marine Vessels” includes the
following significant changes from the
current SIP:

¢ Deleted ““Alternate Emission Control
Plan™;

« Deleted “Small Business Provision™’;

¢ Added specific add-on control
equipment efficiency standards;

* Revised references to test procedures;

« Simplified specialty coating limits table;

* Modified architectural coatings
exemption;

* Added a definition of “‘Key Operating
System Parameter’’;

* Revised coating records section;

« Created recordkeeping requirements for
add-on controls;

« Modified the test method section. These
modifications include:

* Removed “Executive Officer’s
Discretion”;

» Added references to EPA test methods;

* Added a test method for acid content.

PCAPCD Rule 212, ““Storage of
Organic Liquids” includes the following
significant changes from the current SIP:

* Added an applicability section;

* Added a definition of *‘vapor pressure”;

* Revised the definition of volatile organic
compounds consistent with 40 CFR 51.100
(except that Rule 212 also regulates ethane);

« Revised recordkeeping section to require
sources subject to the requirements of Title

V of the CAA retain their records for at least
5 years, and that other sources retain their
records for at least 2 years;

* Revised the test method section by
adding standard American Society for
Testing and Materials (ASTM) and California
Air Resources Board test methods.

SDCAPCD Rule 67.16, “Graphic Arts
Operations’ includes the following
significant changes from the current SIP:

» Eliminated unapprovable test methods;

* Revised exemption language to clarify
and to exempt some sources from some
recordkeeping requirements;

» Revised compounds considered to be
exempt from control by virtue of their lack
of photochemical reactivity in forming ozone.
These revisions match EPA requirements
promulgated at 40 CFR 51.100;

* Revised the definition of Stationary
Source to reference SDCAPCD Rule 20.1;

» Removed 1991 future effective dates for
regulations regarding cleanup, since they are
now in effect;

* Modified control device requirements to
permit increased flexibility with the same
overall capture and control efficiency;

 Deleted recordkeeping requirements
regarding ozone depleters;

» Revised recordkeeping requirements for
noncompliant coatings and for add-on
control equipment;

* Modified test methods to reflect EPA
policy and rectify previous rule deficiencies.
These modifications include:

* Removed reference to Bay Area Air
Quality Management District Test Method 30
for evaluating the VOC content of non-heatset
inks.

» Removed reference to ASTM standard
practice D-3960-87 for calculating VOC
content of coatings and inks.

SDCAPCD Rule 67.18, “Marine
Coating Operations” includes the
following significant changes from the
current SIP:

» Extended applicability to fresh water
vessels;

» Exempted small coating users;

» Extended the limited antifoulant
exemption;

 Established exemptions for materials
regulated by Rules 66, 67.6, and 67.12;

 Established exemption for individuals
performing coating on private vessels at their
residence;

» Added definitions for a number of
coatings, exempt compounds, and VOC
content;

» Revised definitions of coating operation,
high gloss coating, pleasure craft topcoat,
pretreatment wash primer, repair and
maintenance coating operation, touch-up
operation, and volatile organic compound;

» Deleted definition of marine coating;

» Changed several coating limits;

» Added a reference to alternate emission
control plan (approved SDCAPCD Rule 67.1)
to allow flexible compliance with the coating
limits;

 Increased stringency of the equipment
cleanup section. The language was revised to
establish detailed equipment requirements,

VOC content limits, and volatility
constraints;

* Added VOC content and volatility
restrictions on surface preparation;

¢ Clarified language relating to the add-on
control device requirements;

« Clarified existing recordkeeping
requirements and added additional
recordkeeping requirements;

¢ Made numerous changes to the test
method section.

SIVUAPCD Rule 4607, “Graphic Arts”
includes the following significant
changes from the current SIP:

» Revised the applicability of the rule to
include paper, fabric, and film coating;

« Removed ability of sources to comply by
reducing VOC usage from an arbitrary
baseline, effective Nov. 19, 1995;

« Added recordkeeping requirement for
add-on VOC control equipment;

« Added language establishing test
requirements for capture efficiency;

* Modified equipment clean-up
requirements;

¢ Revised and added many definitions;

* Revised the rule to remove deficiencies
previously identified by EPA. These
revisions include:

« Modified the recordkeeping section to
include requirements for fountain solutions
and adhesives;

» Modified the test method section to
require testing for adhesives and fountain
solutions;

* Removed reference to Bay Area Air
Quality Management District Test Method 30
for non-heatset inks;

» Removed reference to California Air
Resources Board Test Method 100 to
determine VOC control efficiency;

EPA has evaluated the submitted
rules and has determined that they are
consistent with the CAA, EPA
regulations, and EPA policy. Therefore,
BAAQMD Rule 8-43, “Surface Coating
of Marine Vessels’”’, PCAPCD Rule 212
““Storage of Organic Liquids”, SDCAPCD
Rules 67.16 and 67.18 (“‘Graphic Arts
Operations” and ‘““Marine Coating
Operations”), and SIVUAPCD Rule
4607, “Graphic Arts”, are being
proposed for approval under section
110(k)(3) of the CAA as meeting the
requirements of section 110(a) and Part
D.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Regulatory Process

Under the Regulatory Flexibility Act,
5 U.S.C. Section 600 et seq., EPA must
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prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under sections 110 and
301 and subchapter I, part D of the CAA
do not create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP-approval does
not impose any new requirements, it
does not have a significant impact on
any small entities affected. Moreover,
due to the nature of the Federal-state
relationship under the CAA, preparation
of a regulatory flexibility analysis would
constitute Federal inquiry into the
economic reasonableness of state action.
The CAA forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. E.P.A., 427
U.S. 246, 256-66 (S.Ct. 1976); 42 U.S.C.
7410(a)(2). The OMB has exempted this
action from review under Executive
Order 12866.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compound.

Authority: 42 U.S.C. 7401-7671q.

Date signed: January 26, 1995.

Felicia Marcus,

Regional Administrator.

[FR Doc. 95-2501 Filed 2—-1-95; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67
[Docket No. FEMA-7126]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Proposed rule.

SUMMARY: Technical information or
comments are requested on the
proposed base (100-year) flood
elevations and proposed base (100-year)
flood elevation modifications for the
communities listed below. The base
(100-year) flood elevations and modified
base (100-year) flood elevations are the
basis for the floodplain management
measures that the community is
required either to adopt or to show
evidence of being already in effect in
order to qualify or remain qualified for
participation in the National Flood
Insurance Program (NFIP).

DATES: The comment period is ninety
(90) days following the second
publication of this proposed rule in a
newspaper of local circulation in each
community.

ADDRESSES: The proposed base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
Michael K. Buckley, P.E., Chief, Hazard
Identification Branch, Mitigation
Directorate, 500 C Street, SW,
Washington, DC 20472, (202) 646—2756.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
proposes to make determinations of base
flood elevations and modified base
flood elevations for each community
listed below, in accordance with Section
110 of the Flood Disaster Protection Act
of 1973, 42 U.S.C. 4104, and 44 CFR
67.4(a).

These proposed base flood and
modified base flood elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations are used to
meet the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

National Environmental Policy Act

This proposed rule is categorically
excluded from the requirements of 44
CFR Part 10, Environmental
Consideration. No environmental
impact assessment has been prepared.

Regulatory Flexibility Act

The Associate Director, Mitigation
Directorate, certifies that this proposed
rule is exempt from the requirements of
the Regulatory Flexibility Act because
proposed or modified base flood
elevations are required by the Flood
Disaster Protection Act of 1973, 42
U.S.C. 4104, and are required to
establish and maintain community
eligibility in the NFIP. No regulatory
flexibility analysis has been prepared.

Regulatory Classification

This proposed rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This proposed rule involves no
policies that have federalism
implications under Executive Order
12612, Federalism, dated October 26,
1987.

Executive Order 12778, Civil Justice
Reform

This proposed rule meets the
applicable standards of Section 2(b)(2)
of Executive Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR Part 67 is
proposed to be amended as follows:

PART 67—[AMENDED]

1. The authority citation for Part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.4 [Amended]

2. The tables published under the
authority of §67.4 are proposed to be
amended as follows:
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#Depth in feet above
ground. *Elevation in feet.

State City/town/county Source of flooding Location (NGVD)
Existing Modified
Arizona ...........c..... Coconino County Fanning Drive Wash ......... Approximately 90 feet downstream of *6,803 *6,806
(Unincorporated Atchison, Topeka, and Santa Fe Rail-
Areas). road.
Approximately 3,600 feet upstream of *6,824 *6,824
Atchison, Topeka, and Santa Fe Rail-
road.

Maps are available for inspection at Coconino County Community Development, Planning and Zoning, 219 East Cherry Street, Flagstaff, Ari-

zona.
Send comments to The Honorable Tony Gabaldon, Chairperson, County Board of Supervisors, 219 East Cherry Street, Flagstaff, Arizona
86001.
Arizona ........ccceeeeen. Flagstaff (City) Fanning Drive Wash ......... Just upstream of Interstate Highway 40 *6,784 *6,784
Coconino County. (west side).
Approximately 100 feet downstream of In- *6,802 *6,800
dustrial Drive.
Approximately 300 feet downstream of *6,824 *6,824
U.S. Highway 89.
At Fanning Drive .......cccccceevieveviiieesiiee s *6,834 *6,834
Penstock Avenue Wash ... | Approximately 2,000 feet downstream of *6,767 *6,767
Atchison, Topeka, and Santa Fe Rail-
road spur.
At Railhead Avenue ..........ccccoceeenieeennns *6,793 *6,785
Approximately 340 feet upstream of Com- *6,829 *6,810
merce Avenue.
Maps are available for inspection at City Hall, City of Flagstaff, City Clerk's Office, Flagstaff, Arizona.
Send comments to The Honorable Chris Bavasi, Mayor, City of Flagstaff, 211 West Aspen Avenue, Flagstaff, Arizona 86001.
Arizona ........cccceee. Maricopa and In- Rainbow Wash .................. At confluence with Gila River ................... None *717
corporated Areas.
Approximately 12,000 feet upstream of None *790
confluence with Gila River.
Approximately 20,000 feet upstream of None *837
confluence with Gila River.
Just upstream of State Route 85 .............. None *907
Approximately 19,400 feet upstream of None *991
State Route 85.
Rainbow Wash Tributary .. | At confluence with Rainbow Wash ........... None *892
Approximately 8,000 feet upstream of None *924
confluence with Rainbow Wash.
Luke Wash ........cccccoeeeenne At confluence with Gila River .................. None *784
At Narramore Road .........ccccceeviveeeiiieennns None *829
Just downstream of Southern Pacific Rail- None *857
road.
Minor Tributary to Luke Approximately 2,050 feet upstream of None *826
Wash. confluence with Luke Wash.
Approximately 6,700 feet upstream of None *858
confluence with Luke Wash.
East Main Tributary to At Telegraph Pass Road ...........ccccoceveeen. None *823
Luke Wash.
Just downstream of Southern Pacific Rail- None *854
road.
East Subtributary to Luke | At Telegraph Pass Road ...........ccccceeoueeee. None *823
Wash.
Approximately 3,500 feet upstream of None *837
Telegraph Pass Road.
Sand Tank Wash .............. At North Indian Road ..........ccoceeviiniiennnn. None *662
At South Indian Road ..........cccocoeeiiiieennnns None *717
At Interstate 8 .......ccooviiiiiiiiiiiiee None *768
Bender Wash ..........c......... At confluence with Sand Tank Wash ....... None *720
At South Main Street ..........cccocceeiviieenns None *749
At Interstate 8 ........cccceeeeeernne None *779
Unnamed Wash No. 1 At confluence with Bender Wash ............. None *746
(Tributary to Bender
Wash).
At Interstate 8 ........ccoocoiieiieiiiiiee None *834
Approximately 2,600 feet upstream of None *852
Interstate 8.
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#Depth in feet above
ground. *Elevation in feet.

State City/town/county Source of flooding Location (NGVD)
Existing Modified
Unnamed Wash No. 2 At confluence with Unnamed Wash No. 1 None *746
(Tributary to Bender
Wash).
At Business Route 8 ........ccceeveeiiiniieninnn. None *801
Approximately 5,600 feet upstream of None *839
Business Route 8.
Scott Avenue Wash .......... At Watermelon Road ......... None *677
At Southern Pacific Railroad . None *739
At Interstate 8 ........cccvveveiiiiieiiiiee e None *755
Star Wash ........ccccovvvenenn. Approximately 8,700 feet upstream of None *1,410
confluence with Jackrabbit Wash.
Approximately 5,100 feet upstream of None *1,485
confluence with Tank Wash.
At confluence with Tributary D ................. None *1,549
Approximately 1,400 feet upstream of None *1,606
Haul Road.
Tributary A ..o, Approximately 5,800 feet upstream of None *1,534
confluence with Star Wash.
At confluence with Tributary B .................. None *1,551
Tributary B .ooooeveeevieeee, At confluence with Tributary A ........c......... None *1,551
Approximately 200 feet upstream of Haul None *1,593
Road.
Tributary C ...coovvvieeieen, At confluence with Star Wash ................. None *1,579
Approximately 4,100 feet upstream of None *1,610
confluence with Star Wash.
Tributary D .ooooeveeiiieeee, At confluence with Star Wash .................. None *1,539
Approximately 4,500 feet upstream of None *1,600
confluence with Tributary E.
Tank Wash ........cccccceeenee. Approximately 3,300 feet upstream of None *1,470
confluence with Star Wash.
Approximately 20,000 feet upstream of None *1,560
confluence with Star Wash.
Approximately 4,900 feet upstream of None *1,650
confluence with South Branch Tank
Wash.
South Branch Tank Wash | Approximately 1,000 feet upstream of None *1,626
confluence with Tank Wash.
Approximately 4,600 feet upstream of None *1,649
confluence with Tank Wash.
Powerline Wash ................ Approximately 4,800 feet upstream of None *1,443
confluence with Star Wash.
Approximately 27,700 feet upstream of None *1,570
confluence with Star Wash.
Approximately 55,000 feet upstream of None *1,741
confluence with Star Wash.
Daggs Wash .............c....... Approximately 900 feet upstream of con- None *1,255
fluence with Hassayampa River.
Just upstream of Central Arizona Project None *1,382
Canal.
Approximately 35,700 feet upstream of None *1,482
confluence with Hassayampa River.
Approximately 50,000 feet upstream of None *1,564
confluence with Hassayampa River.
Just upstream of Peakview Road ............. None *1,672
West Breakout Wash ........ At downstream confluence with Daggs None *1,610
Wash.
At upstream confluence with Daggs Wash None *1,655
East Split Flow .................. At downstream confluence with Daggs None *1,610
Wash.
At upstream confluence with Daggs Wash None *1,628
Apache Wash ................... Approximately 12,700 feet downstream of None *1,660
confluence with Paradise Wash.
At confluence with Paradise Wash ........... None *1,736
At New River Road ........cccceeevvviivneeeeeennn, None *1,886
Approximately 2,500 feet upstream of None *2,022
confluence with Apache Wash West
Fork.
Apache Wash Split Flow .. | At downstream confluence with Apache None *1,786
Wash.
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#Depth in feet above
ground. *Elevation in feet.

State City/town/county Source of flooding Location (NGVD)
Existing Modified
At upstream confluence with Apache None *1,811
Wash.
West Fork Apache Wash .. | At confluence with Apache Wash ............. None *1,992
Approximately 3,000 feet above con- None *2,044
fluence with Apache Wash.
Paradise Wash ................ At confluence with Apache Wash ............. None *1,736
At confluence with Ranieri Tank Wash .... None *1,832
Approximately 7,100 feet upstream of None *2,015
New River Road.
West Fork Paradise Wash | At confluence with Paradise Wash ........... None *1,794
Approximately 5,100 feet upstream of None *1,851
Carefree Highway.
Ranieri Tank Wash ........... At confluence with Paradise Wash ........... None *1,832
Approximately 3,850 feet upstream of None *1,892
unnamed road.
Desert Hills Wash ............. At confluence with Apache Wash ............. None *1,740
At Carefree Highway ........cccccovcieeiineenns None *1,780
Approximately 50 feet upstream of 20th None *1,898
Street.
Desert Hills Wash Tribu- At confluence with Desert Hills Wash ...... None *1,885
tary.
Approximately 50 feet upstream of La- None *1,902
Salle Road.
East Fork Desert Lake At confluence with Desert Lake Wash ..... None *1,781
Wash.
Approximately 1,100 feet upstream of None *1,797
10th Street.
Desert Lake Wash ............ At confluence with Desert Hills Wash ...... None *1,775
Approximately 1,200 feet upstream of None *1,796
Gavin Road.
Mesquite Tank Wash ........ Approximately 900 feet downstream of None *1,657
Cave Buttes Recreational Area bound-
ary limits.
Approximately 7,700 feet upstream of None *1,722
Cave Buttes Recreational Area bound-
ary limits.
Beardsley Canal Wash ..... Approximately 4,900 feet downstream of None *1,200
Northern Avenue.
At Olive AVENUE ......ccoviiieiiiiieiiiee e None *1,275
Approximately 2,600 feet upstream of Pe- None *1,322
oria Avenue Extended.
Cholla Wash .........cccccueee. At confluence with Beardsley Canal Wash None *1,249
At Olive AVENUE ......ccoviiieiiiiieiiiee e None *1,299
Approximately 17,600 feet upstream of None *1,843
Olive Avenue.
North Fork Cholla Wash ... | At confluence with Cholla Wash ............... None *1,675
Approximately 2,770 feet upstream of None *1,950
confluence with Cholla Wash.
Waterfall Wash ................. At confluence with Beardsley Canal ......... None *1,278
Approximately 18,800 feet upstream of None *1,646
confluence with Beardsley Canal.
White Tank No. 3 Wash ... | Approximately 9,400 feet downstream of None *1,198
Northern Avenue Extended.
Approximately 7,300 feet upstream of None *1,444
Northern Avenue Extended.
Bedrock Wash .................. Approximately 4,700 feet downstream of None *1,199
confluence with North Fork Bedrock
Wash.
Approximately 6,900 feet upstream of None *1,466
confluence with North Fork Bedrock
Wash.
North Fork Bedrock Wash | At confluence with Bedrock Wash ............ None *1,239
Approximately 9,200 feet upstream of None *1,442
confluence with Bedrock Wash.
Jackrabbit Trail Wash ....... Approximately 3,650 feet downstream of None *1,041
Interstate 10 eastbound off ramp.
At Indian School Road ..........ccccccevvviieennnns None *1,156
At Medlock Drive .......ccccceeieeniiiiiiieeine None *1,186
Tuthill Dike Wash .............. Approximately 4,800 feet downstream of None *1,144
Interstate 10.
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State City/town/county Source of flooding Location (NGVD)
Existing Modified
At Indian School Road Extended ............. None *1,214
Approximately 2,700 feet upstream of None *1,286
Camelback Road Extended.
Bulldozer Wash ................. At confluence with Tuthill Dike Wash ....... None *1,095
Approximately 13,800 feet upstream of None *1,678
confluence with Tuthill Dike Wash.
Caterpillar Wash ............... At confluence with Tuthill Dike Wash ....... None *1,191
Approximately 11,750 feet upstream of None *1,402
confluence with Tuthill Dike Wash.
Tractor Wash .................... At confluence with Tuthill Dike Wash ....... None *1,213
Approximately 3,400 feet upstream of None *1,452
Camelback Road Extended.
Caterpillar Dike Wash ....... At confluence with Tuthill Dike Wash ....... None *1,285
Approximately 2,700 feet upstream of None *1,296
Caterpillar Proving Grounds Road.
White Granite Wash ......... Approximately 2,000 feet downstream of None *1,348
Caterpillar Proving Grounds Road.
Approximately 5,600 feet upstream of None *1,512
Caterpillar Proving Grounds Road.
North Fork White Granite At confluence with White Granite Wash ... None *1,399
Wash.
Approximately 3,500 feet upstream of None *1,510
confluence with White Granite Wash.
191st Avenue Wash ......... Approximately 600 feet downstream of None *1,057
McDowell Road.
At Indian School Road ............cccceeiviieennes None *1,135
Approximately 4,700 feet upstream of None *1,166
Camelback Road.
Perryville Road Wash ....... Approximately 2,500 feet downstream of None *1,121
the intersection of Camelback Road
and Perryville Road.
Approximately 900 feet upstream of None *1,229
Northern Avenue.
Bullard Wash .................... Approximately 900 feet downstream of None *944
Lower Buckeye Road.
At McDowell Road ........cccocoeevviiniiiiceiens None *994
Approximately 23,900 feet upstream of None *1,063
McDowell Road.
Lower El Mirage Wash ..... At confluence with Agua Fria River .......... None *1,096
Approximately 1,550 feet upstream of None *1,147
Dysart Road.
Lower El Mirage Wash At confluence with Lower El Mirage Wash None *1,119
Tributary.
At Greenway Road .........cccccvevviiriniieenns None *1,166
At the intersection of Greenway Road None *1,182
and Litchfield Road.
Litchfield Wash ................. Approximately 5,700 feet downstream of None *1,064
Litchfield Road.
At Litchfield Road ..........cccocoeeiiiiieiiiieens None *1,077
Interstate 10 ..........cccccueenee. At confluence with Jackrabbit Trail Wash None *1,071
Just downstream of Tuthill Dike ............... None *1,089
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ground. *Elevation in feet.
State City/town/county Source of flooding Location (NGVD)

Existing Modified

In the City of Avondale, maps are available for inspection at 1211 South Fourth Street. Send comments to The Honorable Raymond W.
Bedoya at 525 North Central Avenue.

In the Town of Buckeye, maps are available for inspection at 100 North Apache. Send comments to The Honorable Joe Schettino at 100
North Apache.

In the Town of Carefree, maps are available for inspection at 100 Easy Street. Send comments to The Honorable Skip Rimsza at 200 West
Washington Street.

In the Town of Cave Creek, maps are available for inspection at 37622 North Cave Creek Road. Send comments to The Honorable Laura
Cox at 37622 North Cave Creek Road.

In the City of Chandler, maps are available for inspection at 200 East Commonwealth Avenue. Send comments to The Honorable Jay
Tibshraeny at 25 South Arizona Place.

In the City of El Mirage, maps are available for inspection at 14405 North Palm Street. Send comments to The Honorable Maggie Reese at
14405 North Palm Street.

In the Town of Gila Bend, maps are available for inspection at 644 West Pima Street. Send comments to The Honorable Duke Fox, P.O. Box
A, Gila Bend, AZ 85337.

In the Town of Gilbert, maps are available for inspection at 1025 South Gilbert Road. Send comments to The Honorable Wilburn Brown at
1025 South Gilbert Road.

In the City of Glendale, maps are available for inspection at 5850 West Glendale Avenue, 3rd floor. Send comments to The Honorable Elaine
Scruggs at 5850 West Glendale Avenue.

In the City of Goodyear, maps are available for inspection at 119 North Litchfield Road. Send comments to The Honorable Carl Gow at 629
North Litchfield Road.

In the Town of Guadalupe, maps are available for inspection at 9050 South Avenida del Yaqui. Send comments to The Honorable Anna Her-
nandez at 9050 South Avenida del Yaqui.

In the City of Litchfield Park, maps are available for inspection at 214 West Indian School Road. Send comments to The Honorable Perry
Hubbard at 214 West Indian School Road.

In Maricopa County, maps are available for inspection at 301 West Jefferson Street, 10th floor. Send comments to The Honorable Betsey
Bayless at 301 West Jefferson Street.

In the Town of Paradise Valley, maps are available for inspection at 6517 East Lincoln Drive. Send comments to The Honorable Joan Horne
at 6401 East Lincoln Drive.

In the City of Phoenix, maps are available for inspection at 200 West Washington Street, 5th floor. Send comments to The Honorable Thelda
Williams at 200 West Washington Street.

In the City of Scottsdale, maps are available for inspection at 3939 North Civic Center Boulevard. Send comments to The Honorable Herbert
R. Drinkwater at 3939 North Civic Center Boulevard.

In the City of Surprise, maps are available for inspection at 12425 West Bell Road, Building D—100. Send comments to The Honorable Roy
Villanueva at 12425 West Bell Road, Building D-100.

In the City of Tempe, maps are available for inspection at 31 East 5th Street. Send comments to The Honorable Neil Giuliano at 31 East 5th

Street.
California ............... Cathedral (City) Whitewater River .............. Approximately 1,850 feet downstream of *299 *299
Riverside County. Cathedral Canyon Drive.
Approximately 1,700 feet upstream of Ca- *315 *321
thedral Canyon Drive.
Approximately 2,000 feet downstream of * 321 *323
34th Avenue (Dinah Shore Drive).
Approximately 2,000 feet upstream of *342 *340
34th Avenue (Dinah Shore Drive).
At Ramon Road ..........ccccoevieviiiiiiiiiieninen, *366 *362
Approximately 4,000 feet upstream of *389 *388
Ramon Road.
Approximately 4,200 feet downstream of *414 *414
Vista Chino Road.
Approximately 1,750 feet downstream of *434 *432
Vista Chino Road.
Approximately 1,500 feet upstream of None *455
Vista Chino Road.
Approximately 4,250 feet upstream of None *476
Vista Chino Road.
Whitewater River Left Approximately 10,400 feet downstream of None *278
Overbank Flooding. 34th Avenue (Dinah Shore Drive).
Approximately 8,600 feet downstream of None *285
34th Avenue (Dinah Shore Drive).
Approximately 5,700 feet downstream of None *301
34th Avenue (Dinah Shore Drive).
Approximately 1,600 feet downstream of None *318
34th Avenue (Dinah Shore Drive).
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Approximately 400 feet upstream of 34th None *330
Avenue (Dinah Shore Drive).

Approximately 100 feet upstream of None *360
Ramon Road.

Approximately 100 feet upstream of 30th None *395
Avenue.

Approximately 100 feet downstream of None *436
Vista Chino Road.

Approximately 1,800 feet upstream of None *451
Vista Chino Road.

Maps are available for inspection at the Building and Planning Department, City of Cathedral City, 35325 Date Palm Drive, #136, Cathedral

City, California.
Send comments to The Honorable Carol Englehard, Mayor, City of Cathedral City, P.O. Box 5001, Cathedral City, California 92235-0349.
California ............... Corona (City) Riv- Arlington Channel ............. Approximately 600 feet downstream of *610 *604
erside County. Riverside Freeway.
Approximately 200 feet upstream of Riv- *617 *612
erside Freeway.
Approximately 200 feet downstream of *628 *625
Parkridge Avenue.
Approximately 3,800 feet upstream of *648 *647
Parkridge Avenue.
Approximately 900 feet upstream of Atch- *665 *664
ison, Topeka, and Santa Fe Railroad.
South Norco Channel Trib- | Approximately 3,150 feet upstream of *617 *617
utary A. Hamner Avenue.
Approximately 4,900 feet upstream of *628 *629
Hamner Avenue.
Temescal Wash ................ Approximately 900 feet downstream of *563 *563
Lincoln Avenue.
Approximately 400 feet upstream of Lin- *568 *572
coln Avenue.
At Cota Street ........occvevviiiiiiiiiiee *572 *572
Approximately 600 feet upstream of River *580 *580
Road.
Approximately 150 feet upstream of Joy *591 *591
Street.
Approximately 100 feet downstream of *611 *605
Atchison, Topeka, and Santa Fe Rail-
road.
Approximately 1,600 feet upstream of *656 *653
Magnolia Avenue.
Approximately 2,800 feet upstream of *663 *660
Magnolia Avenue.
Approximately 4,600 feet upstream of None *667
Magnolia Avenue.
Approximately 6,600 feet upstream of None *684
Magnolia Avenue.
Maps are available for inspection at the Public Works Department, City of Corona, 815 West 6th Street, Corona, California.
Send comments to The Honorable Bill Miller, Mayor, City of Corona, P.O. Box 940, Corona, California 91718.
California ............... El Dorado County New York Creek ............... Approximately 500 feet downstream of None *583
(Unincorporated Green Valley Road.
Areas).
Approximately 100 feet upstream of None *594
Green Valley Road.
Approximately 650 feet upstream of Tim- None *600
berline Ridge Drive.
Approximately 3,000 feet upstream of None *651
Timberline Ridge Drive.
Approximately 2,000 feet downstream of None *707
St. Andrews Drive.
Approximately 100 feet upstream of St. None *730
Andrews Drive.
Approximately 1,150 feet downstream of None *747
Harvard Way.
Approximately 150 feet upstream of Har- None *770
vard Way.
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Existing Modified
Governor Drive Tributary .. | Approximately 550 feet downstream of None *720
Tam O’Shanter Drive.
Approximately 80 feet downstream of El None *735
Dorado Hills Boulevard.
Approximately 400 feet upstream of El None *745
Dorado Hills Boulevard.
Approximately 50 feet upstream of None *761
Merrium Lane.

Maps are available for inspection at the Department of Transportation, El Dorado County, 2850 Fairlane Court, Placerville, California.

Send comments to The Honorable John Upton, Chairman, El Dorado County Board of Supervisors, 330 Fair Lane, Placerville, California
95667.

California ............... Lake Elsinore (City) | Temescal Wash ................ Approximately 800 feet downstream of None *1,214
Riverside County. Temescal Canyon Road.

At Lake Street ........ccccoeeiiiiiiiiiiiiiiien None *1,222

Approximately 2,400 feet upstream of None *1,230
Lake Street.

Approximately 5,700 feet upstream of None *1,243
Lake Street.

Approximately 8,600 feet upstream of None *1,250
Lake Street.

Approximately 3,600 feet downstream of None *1,253
Nichols Road.

Approximately 150 feet downstream of *1,258 *1,257
Atchison, Topeka, and Santa Fe Rail-
road.

Approximately 400 feet upstream of Atch- *1,258 *1,258

ison, Topeka, and Santa Fe Railroad.
Maps are available for inspection at City Hall, City of Lake Elsinore, 130 South Main Street, Lake Elsinore, California.
Send comments to The Honorable Gary Washburn, Mayor, City of Lake Elsinore, 130 South Main Street, Lake Elsinore, California 92530.

California ............... Murrieta (City) Riv- | Murrieta Creek .................. At Cherry Street ......coovceieiiiieeiiiee e None *1,028
erside County.

Approximately 5,000 feet upstream of None *1,038
Cherry Street.

Approximately 4,400 feet downstream of None *1,042
Washington Avenue.

Approximately 1,300 feet downstream of *1,053 *1,057
Washington Avenue.

At Washington Avenue ...........cccccceceeennes *1,060 *1,061

Approximately 1,300 feet upstream of *1,065 *1,065
Washington Avenue.

Approximately 50 feet downstream of *1,105 *1,105
Tenaja Road.

Approximately 1,050 feet downstream of *1,115 *1,114
Magnolia Street.

Approximately 450 feet downstream of *1,117 *1,118
Magnolia Street.

Approximately 900 feet upstream of Mag- None *1,125
nolia Street.

Approximately 4,800 feet upstream of None *1,150
Magnolia Street.

Approximately 7,500 feet upstream of None *1,170
Magnolia Street.

Maps are available for inspection at the Public Works Department, City of Murrieta, 26442 Beckman Court, Murrieta, California.
Send comments to The Honorable Jan van Haaster, Mayor, City of Murrieta, 26442 Beckman Court, Murrieta, California 92562.
California ............... Palm Desert (City) | Whitewater River-Left At Monterey AVENUE .........ccceevciveeeneerenns None *198

Riverside County. Overbank Flooding.
Maps are available for inspection at the Public Works Department, City of Palm Desert, 73510 Fred Waring Drive, Palm Desert, California.
Send comments to The Honorable S. Roy Wilson, Mayor, City of Palm Desert, 73510 Fred Waring Drive, Palm Desert, California 92260.

California ............... Palm Springs (City) | Palm Canyon Wash .......... Approximately 460 feet downstream of *537 *537
Riverside County. Bogert Drive.
Approximately 1,240 feet upstream of *546 *548

Bogert Trail.
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Tahquitz Creek ................. Approximately 2,100 feet downstream of *378 *378
Farrell Drive.
Approximately 1,100 feet downstream of *382 *382
Farrell Drive.
Approximately 1,800 feet upstream of *397 *395
Farrell Drive.
Approximately 700 feet downstream of *400 *398
Sunrise Way.
Approximately 2,300 feet upstream of *413 *408
Sunrise Way.
Approximately 1,650 feet downstream of *420 *418
Palm Canyon Drive.
At Palm Canyon Drive .......ccccccccveviveenns *447 *443
Whitewater River .............. Approximately 2,900 feet downstream of *316 *321
34th Avenue (Dinah Shore Drive).
Approximately 1,950 feet downstream of *322 *323
34th Avenue (Dinah Shore Drive).
At 34th Avenue (Dinah Shore Drive) ........ *335 *333
Approximately 2,060 feet upstream of *343 *341
34th Avenue (Dinah Shore Drive).
At Ramon Road ........ccccoevevieiiininenen *362 *362
Approximately 1,900 feet downstream of *432 *432
Vista Chino Road.
Approximately 2,000 feet upstream of *461 *459
Vista Chino Road.
Approximately 1,050 feet downstream of *473 *472
Bogie Road.
Approximately 500 feet downstream of *A77 *477
Bogie Road.
Maps are available for inspection at the Engineering Department, City of Palm Springs, 3200 East Tahquitz Canyon Way, Palm Springs, Cali-
fornia.

Send comments to The Honorable Lloyd Maryanov, Mayor, City of Palm Springs, P.O. Box 2743, Palm Springs, California 92263—-2743.

California ............... Rancho Mirage Whitewater River Left At Monterey AVENUE .........ccceevciveeennenenns None *198
(City) Riverside Overbank Flooding.
County.
Approximately 2,300 feet upstream of None *210
Monterey Avenue.
Approximately 2,500 feet downstream of None *220
Country Club Drive.
Approximately 2,150 feet upstream of None *240
Country Club Drive.
Approximately 2,100 feet upstream of None *260
Wonder Palms Drive (Frank Sinatra
Lane).
Approximately 6,000 feet upstream of None *277
Wonder Palms Drive.
Approximately 10,200 feet upstream of None *296

Wonder Palms Drive.
Maps are available for inspection at the Engineering Department, City of Rancho Mirage, 69825 Highway 111, Rancho Mirage, California.
Send Comments to The Honorable Sybil Jaffy, Mayor, City of Rancho Mirage, 69825 Highway 111, Rancho Mirage, California 92270.

California ............... Riverside County Murrieta Creek .................. Approximately 4,600 feet downstream of None *1,165
(Unincorporated Clinton Keith Road.
Areas).
Approximately 100 feet downstream of None *1,190
Clinton Keith Road.
Approximately 1,900 feet downstream of None *1,204
McVicar Street.
Approximately 500 feet upstream of None *1,217
McVicar Street.
Approximately 1,500 feet downstream of *1,412 *1,406
Murrieta Road.
Approximately 1,400 feet upstream of *1,413 *1,409
Murrieta Road.
Approximately 900 feet downstream of *1,415 *1,412

Bradley Road.
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Approximately 2,700 feet upstream of *1,418 *1,417
Bradley Road.
Approximately 3,050 feet upstream of None *1,417
Bradley Road.
Sun City Channel A-A ...... Approximately 1,950 feet downstream of *1,413 *1,409
Ridgemoor Road.
Approximately 1,000 feet downstream of *1,413 *1,410
Sun City Boulevard.
Approximately 600 feet downstream of *1,413 *1,413
Cherry Hills Boulevard.
San Jacinto River ............. Approximately 100 feet downstream of None *1,428
Ramona Expressway.
Approximately 100 feet downstream of None *1,429
Davis Street.
Approximately 8,000 feet upstream of None *1,430
Davis Street.
Approximately 800 feet downstream of None *1,430
Bridge Street.
At Bridge Street ....ccccovcvveeviieecree e None *1,432
San Jacinto River-Second- | Approximately 4,800 feet downstream of None *1,429
ary Channel. Davis Street.
Approximately 5,100 feet upstream of None *1,430
Davis Street.
Temescal Wash ................ Approximately 700 feet downstream of None *684
Atchison, Topeka, and Santa Fe Rail-
road Bridge.
Just upstream of Atchison, Topeka, and None *692
Santa Fe Railroad Bridge.
Approximately 2,400 feet upstream of the None *698
Atchison, Topeka, and Santa Fe Rail-
road Bridge.
Approximately 6,300 feet upstream of None *733
Atchison, Topeka, and Santa Fe Rail-
road Bridge.
Approximately 4,600 feet downstream of None *762
Cajalco Road.
Just upstream of Cajalco Road ................ None *802
Approximately 2,200 feet downstream of None *830
the abandoned railroad.
Approximately 3,100 feet upstream of the None *870
abandoned railroad.
Approximately 3,250 feet downstream of None *900
the road to El Sobrante Landfill.
Approximately 300 feet upstream of the None *930
road to El Sobrante Landfill.
Approximately 100 feet downstream of None *944
Park Canyon Drive.
Approximately 3,650 feet upstream of None *969
Park Canyon Drive.
Approximately 5,300 feet upstream of None *983
Park Canyon Drive.
Approximately 3,400 feet downstream of None *1,066
Lee Lake Spillway.
Approximately 100 feet downstream of None *1,121
Lee Lake Spillway.
Just upstream of Lee Lake Spillway ......... None *1,154
Approximately 4,900 feet upstream of Lee None *1,155
Lake Spillway.
Approximately 2,000 feet downstream of None *1,170
Temescal Canyon Road.
Approximately 50 feet upstream of Co- None *1,181
rona Freeway.
Approximately 1,100 feet upstream of Pa- None *1,214
cific Clay Larson Lane.
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Maps are available for inspection at Riverside County Flood Control and Water Conservation District, 1995 Market Street, Riverside, Califor-
nia.
Send comments to The Honorable Kay Ceniceros, Chairperson, Riverside County Board of Supervisors, P.O. Box 1359, Riverside, California
92502.
California ............... Sonoma County Russian River ................. Approximately 9,500 feet upstream of *181 *181
(Unincorporated State Highway 128.
Areas).
Approximately 12,700 feet upstream of None *184
State Highway 128.
Approximately 17,000 feet upstream of None *188
State Highway 128.
Approximately 6,800 feet downstream of None *199
Geyserville Road.
Approximately 5,400 feet downstream of *202 *202
Geyserville Road.

Maps are available for inspection at Sonoma County Permits and Resource Management, 575 Administration Way, Room 114A, Santa Rosa,

California.

Send comments to The Honorable Michael Cale, Chairman, Sonoma County Board of Supervisors, 575 Administration Way, Room 101A,
Santa Rosa, California 95403.

California ...............

Temecula (City)
Riverside County.

Murrieta Creek ................

Approximately 1,800 feet downstream of
Winchester Road.

Approximately 1,100 feet downstream of
Winchester Road.

Approximately 400 feet upstream of Win-
chester Road.

Approximately 1,700 feet upstream of
Winchester Road.

Approximately 3,700 feet upstream of
Winchester Road.

*1,017 *1,017
None *1,019
None *1,022
None *1,024
None *1,027

Maps are available for inspection at the Office of the City Engineer, 43174 Business Park Drive, Temecula, California.
Send comments to The Honorable Ron Roberts, Mayor, City of Temecula, 43174 Business Park Drive, Temecula, California 92590-3606.

Hawaii .......cccoveene

Honolulu (City and
County).

Kapakahi Stream ............

Makaha Stream ..............

Wailani Canal ..................

Approximately 3,860 feet downstream of
Farrington Highway.
Approximately 320 feet downstream of
Farrington Highway.
Approximately 900 feet
Farrington Highway.
Just upstream of Farrington Highway .......
Approximately 3,700 feet upstream of
Farrington Highway.
Approximately 600
Huipu Drive.
Approximately 90 feet downstream of
Waipio Access Road.
Approximately 900 feet
Waipio Access Road.
Approximately 3,100 feet upstream of
Waipio Access Road.

upstream of

feet upstream of

upstream  of

None *2
None *10
None *15
None *13
None *83
None *237
None *2
None *3
None *5

Maps are available for inspection at the Department of Land Utilization, Information Center, Honolulu Municipal Building, First Floor, 650
South King Street, Honolulu, Hawaii.

Send comments to The Honorable Frank F. Fasi, Mayor, City and County of Honolulu, City Hall, Hawaii 96813.

Hawaii ......ccccoeeeene

Kauai County (Un-
incorporated
Areas).

Pacific Ocean ..................

In the vicinity of the intersection of
Kaumualii Highway and Akekeke Road.

In the vicinity of the intersection of
Kaumualii Highway and Aukuu Road.

In the vicinity of Kikiaola Harbor ...............

In the vicinity of the intersection of Pokole
Road and Laau Road.

In the vicinity of the intersection of
Kaalani Road and Kuiloko Road and
the Port Allen Airport.

*8 *10-14
*8-10 *8-12
*9 *10-11

*10 *9-13
*10-11 *5-14
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At Hanapepe Bay, in the vicinity of the *10 *9-13
mouth of the Hanapepe River.
At Kukuiula Bay, in the vicinity of the *10-13 *13-16
intersection of Lawai Road and Alania
Road.
At Nahumaalo Point, near the mouth of *14 *16-17
Waikomo Stream.
In the vicinity of the intersection of Hoone *14-18 *16-19
Road with Nalo Road and Maa Road.
At Keoniloa Bay ........cccccceeieeniiiiniiiiieienn *6 *10
Maps are available for inspection at Kauai County Department of Public Works, 3021 Umi Street, Lihue, Hawaii.
Send comments to The Honorable JoAnn Yukimura, Mayor, Kauai County, 4963 Rice Street, Lihue, Hawaii 96766.
Kansas ........ccco... Dodge City (City) Arkansas River .............. Approximately 7,000 feet downstream of *2,473 *2,474
Ford County. South Second Avenue.
Approximately 4,000 feet downstream of *2,475 *2,478
South Second Avenue.
Approximately 600 feet downstream of *2,479 *2,482
South Second Avenue.
Approximately 150 feet downstream of *2,483 *2,486
the Atchison, Topeka, and Santa Fe
Railroad.
Approximately 100 feet downstream of *2,485 *2,488
14th Avenue.
Chilton Creek .........c...... Approximately 100 feet downstream of N/A *2,489
Wyatt Earp Boulevard.
Approximately 175 feet downstream of N/A *2,514
West Ash Street.
Approximately 175 feet downstream of N/A *2,536
Comanche Street.
Approximately 1,200 feet upstream of Co- N/A *2,550
manche Street.
Approximately 2,450 feet upstream of Co- N/A *2,562
manche Street.
Maps are available for inspection at the City Engineer’s Office, City of Dodge City, 705 First Avenue, Dodge City, Kansas.
Send comments to The Honorable Bob Carlson, Mayor, City of Dodge City, P.O. Box 880, Dodge City, Kansas 67801.
Kansas .........cco... Ford County (Unin- | Arkansas River .............. Approximately 160 feet downstream of an *2,456 *2,456
corporated unimproved road.
Areas).
Approximately 700 feet downstream of *2,466 *2,467
South East Bypass Bridge.
Approximately 900 feet upstream of 14th *2,490 *2,490
Avenue.
Approximately 6,550 feet upstream of *2,494 *2,495
14th Avenue.
Approximately 7,860 feet upstream of *2,497 *2,497
14th Avenue.

Maps are available for inspection at the Ford County Engineer’s Office, 100 Gunsmoke, Dodge City, Kansas.

Send comments to The Honorable Don Wiles, Chairman, Ford County

Board of Commissioners, 100 Gunsmoke, Dodge City, Kansas 67801.

North Dakota

Minot (City) Ward
County.

Souris River ........ccccvve.

37th Avenue Southeast .........cccccceeeeviiinnns

Approximately 1,600 feet upstream of
27th Street Southeast.

Aproximately 800 feet upstream of 8th
Avenue Southeast.

Approximately 500 feet downstream of
1st Avenue Northeast.

Approximately 1,100 feet upstream of 4th
Avenue Northwest.

Approximately 1,100 feet downstream of
3rd Avenue Northwest.

Approximately 800 feet downstream of
River Road.

Approximately 800 feet upstream of River

Road.

*1,546
*1,551
*1,551
*1,553
*1,557
*1,557
*1,559

*1,559

*1,544
*1,546
*1,547
*1,549
*1,551
*1,552
*1,554

*1,555
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Approximately 3,000 feet upstream of *1,563 *1,559
U.S. Highway 83 Bypass.
At confluence with Gassman Coulee ....... *1,567 *1,563
Approximately 3,100 feet downstream of *1,568 *1,565
58th Street Northwest.
Approximately 6,300 feet upstream of *1,570 *1,567
58th Street Northwest.
Maps are available for inspection at City Hall, City of Minot, Engineering Department, 515 Second Avenue, SW, Minot, North Dakota.
Send comments to The Honorable Orlin Backes, Mayor, City of Minot, 2425 Brookside Drive, Minot, North Dakota 58701.
North Dakota ......... Velva (City) Souris River ........cccceveeeeen. Approximately 100 feet downstream of *1,511 *1,508
McHenry County. Main Street.
Approximately 2,200 feet upstream of *1,513 *1,509
Main Street.
Approximately 2,600 feet upstream of *1,513 *1,509
Main Street.

Maps are available for inspection at City Hall, City of Velva, 101 First Street West, Velva, North Dakota.
Send comments to The Honorable Ken Fox, Mayor, City of Velva, P.O. Box 219, Velva, North Dakota 58790.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Dated: January 26, 1995.
Richard T. Moore,
Associate Director for Mitigation.
[FR Doc. 95-2591 Filed 2—-1-95; 8:45 am]
BILLING CODE 6718-03-P

FEDERAL MARITIME COMMISSION

46 CFR Part 572
[Docket No. 94-31]

Information Form and Post-Effective
Reporting Requirements for
Agreements Among Ocean Common
Carriers Subject to the Shipping Act of
1984

AGENCY: Federal Maritime Commission.
ACTION: Proposed rule.

SUMMARY: The proposed rule in this
proceeding published December 5, 1994
(59 FR 62372), would revise the
Commission’s regulations governing
information submission requirements
for agreements among ocean common
carriers subject to the Shipping Act of
1984. This extends the deadline for
filing comments to February 17, 1995.
DATES: Comments due February 17,
1995.

ADDRESSES: Send comments (original
and 15 copies) to: Joseph C. Polking,
Secretary, Federal Maritime
Commission, 800 North Capitol St. NW.,
Washington, DC 20573, (202) 523-5725.

FOR FURTHER INFORMATION CONTACT:

Robert D. Bourgoin, General Counsel,
Federal Maritime Commission, 800

North Capitol St. NW., Washington,
DC 20573, (202) 523-5740

Austin L. Schmitt, Director, Bureau of
Trade Monitoring and Analysis,
Federal Maritime Commission, 800
North Capitol St. NW., Washington,
DC 20573, (202) 523-5787
By the Commission.

Joseph C. Polking,

Secretary.

[FR Doc. 95-2509 Filed 2—-1-95; 8:45 am]

BILLING CODE 6730-01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Chapter |
[ET Docket No. 93-198; FCC 94-345]

Preparation for International
Telecommunication Union World Radio
Conferences

AGENCY: Federal Communications
Commission.

ACTION: Order; termination of
proceeding.

SUMMARY: This Order terminates ET
Docket No. 93-198, which the
Commission initiated to seek public
comment to help establish U.S.
proposals and positions for the 1993
World Radiocommunication Conference
(WRC—-93). WRC-93 concluded in
November, 1993. Accordingly, this
proceeding is no longer necessary.
Public input for future WRCs will be
obtained in IC Docket No. 94-31.
ADDRESSES: Federal Communications
Commission, 1919 M St. NW.,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Maura McGowan, Office of Engineering
and Technology, (202) 739-0722.

SUPPLEMENTARY INFORMATION:
Order

Adopted: December 23, 1994.

Released: January 18, 1995.

By the Chief, Office of Engineering
and Technology: 1. By this action, the
Commission terminates its proceeding
initiated to seek public comment
regarding U.S. proposals and positions
for the 1993 International
Telecommunications Union (ITU)
World Radio Conference (WRC-93).

2. The 1992 ITU Additional
Plenipotentiary Conference (APP)
adopted a major restructuring of the
ITU. Part of the restructuring was a
recommendation that World
Radiocommunication Conferences
(WRCs) normally convene every two
years, and that a four year conference
planning cycle be initiated. Thus, each
WRC would consider current
substantive issues, develop a
recommended agenda for the next WRC
in two years, and recommend a
preliminary agenda for the following
WRC in four years. The first of these
regularly scheduled conferences, WRC-
93, convened in Geneva on November
15, 1993.

3. In preparation for WRC-93, on June
24,1993, we initiated the instant
proceeding to seek public comment
regarding U.S. proposals and positions
in Notice of Inquiry, ET Docket No. 93—
198, 58 Fed. Reg. 36630 (7/8/93). On
September 17, 1993, the Commission
and the National Telecommunication
and Information Administration jointly
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forwarded their recommended
proposals for the conference to the
Department of State. No other action has
been taken in this proceeding.

4. WRC-93 adopted recommendations
to the ITU’s Administrative Council for
a substantive agenda for WRC-95, and
a preliminary agenda for WRC-97.
Because WRC-93 has concluded, and no
further purpose would be served by
keeping this docket open, we are hereby
terminating this proceeding. Public
comment concerning future World
Radicommuniction Conferences will be
sought in IC Docket No. 94-31.

5. Accordingly, It Is Ordered That,
pursuant to the authority of sections 4(i)
and 303(r) of the Communications Act
of 1934, as amended, 47 U.S.C. 154(i)
and 303(r), this proceeding is
terminated.

Federal Communications Commission.
LaVera F. Marshall,

Acting Secretary.

[FR Doc. 95-2507 Filed 2—1-95; 8:45 am]
BILLING CODE 6712-01-M

47 CFR Part 73
[MM Docket Nos. 94-150, 92-51, and 87—
154; FCC 94-324]

Broadcast Services; Television and
Radio Broadcasting

AGENCY: Federal Communications
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Commission, through
Notice of Proposed Rule Making
(NPRM) initiates a thorough review of
its broadcast media attribution rules
contained in Notes to 47 CFR 73.3555.
This Notice of Proposed Rule Making
requests comment on the many issues
pertinent to our analysis of whether the
current attribution rules continue to be
effective in serving their goals or
whether changes to the rules are
required. This proceeding is appropriate
to ensure that the broadcast attribution
rules conform with other related
Commission rules and to ensure that
these rules effectively implement the
Commission’s broadcast multiple
ownership rules by identifying those
interests that have the potential to
influence the licensee in core operating
areas. such as programming. Comments
are sought with respect to the current
corporate stockholding attribution
benchmarks, the single majority
shareholder exemption, the
nonattribution of nonvoting stock, and
the treatment of limited partnership
interests. Additionally, comment is
sought on how to treat Limited Liability

Companies and Registered Limited
Liability Partnerships for attribution
purposes. The attribution rules are a
critical enforcement mechanism for the
Commission as it applies its multiple
ownership rules. Comments are also
sought on the remaining aspects of the
Commission’s cross-interest policy and
on what multiple ““cross-interests’ or
otherwise nonattributable interests,
when viewed in combination, raise
diversity and competition concerns
warranting regulatory oversight.

DATES: Comments are due by April 17,
1995, and reply comments are due by
May 17, 1995.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Mania K. Baghdadi, Mass Media Bureau,
Policy and Rules Division (202) 418—
2130, or Robert Kieschnick, Mass Media
Bureau, Policy and Rules Division (202)
418-2170.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making in MM Docket
Nos. 94-150, 92-51, and 87-154, FCC
94-324, adopted December 15, 1994,
and released January 12, 1995. The
complete text of this NPRM is available
for inspection and copying during
normal business hours in the FCC
Reference Center (Room 239), 1919 M
Street, N.W., Washington, D.C., and also
may be purchased from the
Commission’s copy contractor,
International Transcription Service,
(202) 857-3800, 2100 M Street, N.W.,
Suite 140, Washington, DC 20037.

Synopsis of Notice of Proposed Rule
Making

1. This NPRM initiates a thorough
review of the Commission’s broadcast
media attribution rules (found in 47
CFR 73.3555), which “define what
constitutes a ‘cognizable interest’ for the
purpose of applying the multiple
ownership rules to specific situations.” 1

The multiple ownership rules limit
the number of broadcast stations that a
single person or entity, directly or
indirectly, is permitted to own, operate,
or control, so as to foster programming
diversity by encouraging diversity of
ownership, and to assure competition in
the provision of broadcast services.

2. The broadcast industry and other
Commission rules have changed since

1Report and Order in MM Docket No. 83-46, 49
FR 19482, May 8, 1984 (Attribution Order), On
recon., Memorandum Opinion and Order in MM
Docket No. 83-46, 50 FR 27438, July 3, 1985
(Attribution Reconsideration), on further recon.,
Memorandum Opinion and Order in MM Docket
No. 83-46, 52 FR 01630, January 15, 1987
(Attribution Further Reconsideration).

these rules were last revised. For
example, the multiple ownership rules
themselves have been relaxed, and,
concurrently with this decision, the
Commission has adopted a Further
Notice of Proposed Rule Making
(Further Notice of Proposed Rule
Making in MM Docket No. 91-221, FCC
94-322, adopted December 15, 1994),
which seeks comments as to whether we
should relax national and local multiple
ownership limits for television stations,
including the one-to-a-market rule.
Also, in an additional separate
proceeding published elsewhere in this
edition of the Federal Register, the
Commission is considering a variety of
measures, including relaxing our
attribution rules, to aid the entry of
minorities and, if deemed necessary,
women into broadcasting. The
Commission wishes to ensure that the
attribution rules remain effective in
light of the previous and proposed
relaxation of the multiple ownership
rules.

3. Additionally, the Commission is
concerned that certain nonattributable
investments, while completely
permissible, may permit a degree of
influence that warrants their attribution
for multiple ownership purposes.
Moreover, the Commission is also
concerned that otherwise permissible
cooperative arrangements between
broadcasters are being used in
combination by those broadcasters to
obtain, indirectly, controlling interests
in multiple stations that they would be
prohibited from holding directly under
the multiple ownership rules. Further,
this proceeding will consider how to
treat, for attribution purposes, new
business forms, such as Limited
Liability Companies (LLCs). Finally, this
review will ensure that any differences
between the broadcast attribution rules
and recently adopted or revised
attribution rules for other regulated
services are justified by other factors,
such as differences between the media
or our policies regulating them.

4. While the Commission’s focus is on
the issues of influence or control, at the
same time, the attribution rules must be
tailored to permit arrangements in
which a particular ownership or
positional interest involves minimal risk
of influence, in order to avoid unduly
restricting the means by which
investment capital may be made
available to the broadcast industry. The
Commission intends to ensure that any
revisions to the attribution rules meet
these stated goals, are clear to broadcast
regulatees, provide reasonable certainty
and predictability to allow transactions
to be planned, ensure case of
processing, and provide for the
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reporting of all the information
necessary to make the Commission’s
public interest finding with respect to
broadcast applications.

5. This NPRM also consolidates and
comprehensively reexamines other
pending proceedings that directly or
indirectly implicate the attribution
rules. Specifically, in 1992, in a Notice
of Proposed Rule Making and Notice of
Inquiry in MM Docket No. 92-51, 57 FR
14684, April 22, 1992, (“Capital
Formation Notice’), comments were
sought regarding whether the
Commission should relax several of its
attribution rules in a number of specific
contexts in order to stimulate
investment in the broadcast industry
and to benefit new entrants, who have
historically experienced significant
difficulties in securing adequate startup
funding. The Notice inquired as to
whether the Commission should relax
its attribution benchmarks for active and
passive stockholders, and modify its
insulation criteria as to widely-held
limited partnerships, including business
development companies organized as
such. The Commission will incorporate
the record from MM Docket No. 92-51
into the record of this proceeding to the
extent that it is relevant to our
consideration of the foregoing issues.2

6. The Commission will also consider
in this proceeding the comments
received in response to the Further
Notice of Inquiry/Notice of Proposed
Rule Making in MM Docket No. 87-154,
54 FR 10026, March 9, 1989 (“‘Cross-
Interest Notice’’), in which comment
was sought on whether Commission
should maintain its cross-interest policy
in three areas—key employees, non-
attributable equity interests, and joint
ventures. In the Cross-Interest Notice,
we also invited comment as to whether
to amend the attribution rules to
incorporate the key employee portion of
the cross-interest policy. The
Commission will incorporate the record
from MM Docket No. 87-154 into the
record of this proceeding.

7. The Commission notes that this
proceeding is complementary with, and
will affect our actions in, two
rulemaking proceedings which appear
elsewhere in this edition of the Federal
Register. The first is a Further Notice of
Proposed Rule Making in MM Docket
No. 91-221, which concerns the
multiple ownership rules for television
stations. The second is a Notice of
Proposed Rule Making in MM Docket

2The Capital Formation Notice also asked
whether the Commission could, under the
Communications Act, and should, for policy
reasons, permit the holding of security and
reversionary interests in licenses. That issue will be
resolved in a separate proceeding.

Nos. 94-149 and 91-140, which seeks
comment on a number of proposed rule
changes and initiatives to provide
minorities and women with greater
opportunities to enter the mass media
industry. Because the content of the
attribution rules is critical to issues
raised in both proceedings, the
Commission will review the comments
received in those proceedings in
conjunction with the comments
received in the instant proceeding to
assure a coordinated approach to the
three proceedings.

8. In this undertaking, we are guided
by basic economic concepts as to the
essential nature of firms, their control,
and their conduct. Comment is invited
on our analysis and parties are
encouraged to support their views with
relevant empirical analysis and business
and economic theories. Commenters are
also invited to propose alternative
analytical frameworks for establishing
the specific interests that should be
deemed cognizable under our various
multiple ownership rules. The
Commission’s analysis will focus
essentially upon the effect that financial
claims on, and associated voting or
contractual rights in, broadcasting
companies have on their conduct. The
economic conduct of concern to us
relates to a broadcasting company’s
programming choices, including
affiliation choices, and competitive
practices, including advertising pricing.
To address these issues with a desirable
degree of confidence, the Commission
will need as much information as is
available to establish the connections
and thresholds of concern between
financial claims on a firm and its
conduct.

9. Accordingly, with respect to each
specific ownership or relational interest
discussed herein, the Commission seeks
comment on whether the level or degree
of ownership interest in, or relationship
to, a licensee would be likely to impart
the ability to influence or control the
operations of the licensee, including
core functions such as programming,
such that the multiple ownership rules
should be implicated. The Commission
intends to base its judgment with
respect to each specific attribution limit
or criterion considered in this NPRM on
as much empirical data as can be
obtained, as well as economic and
business theories on levels of influence
in business organizations, as discussed
above, and comments are specifically
invited that contain such data and are
grounded in rigorous economic theories
and analyses. In setting a specific
attribution limit or determining whether
a particular interest should be
cognizable or not, the Commission asks

commenters to address the degree to
which we should attempt to
accommodate the competing concerns
that have motivated us in the past, such
as not inhibiting legitimate business
opportunities and encouraging the flow
of capital investment into the broadcast
industry. An important consideration is
the extent to which the Commission can
and should accommodate these interests
directly. In every case, if the new rule
or exemption proposed represents a
departure from the commission’s
current rules and standards,
commenters should demonstrate the
justification for such a departure.
Additionally, in light of our desire to
promote ownership opportunities for
minorities and women in the
broadcasting industry, the Commission
invites comment on whether there are
other attribution rules, besides those
discussed in MM Docket Nos. 94-149
and 91-140, that should be adjusted to
promote access to capital for minorities
and women.

10. The Commission seeks empirical
data and analysis that would indicate
the ownership level that would likely
impart to its holder some ability to
influence the operation of a broadcast
station in a manner that is intended to
be limited by our multiple ownership
rules. Also, the Commission seeks data
and/or analysis, based on sound
economic principles, to demonstrate
that changing the attribution rules
would have a significant effect on
capital investment and new entry. The
Commission also seeks detailed
economic data regarding how the capital
needs and outlays of broadcasters have
changed since the current attribution
rules were set, as well as since the
earlier set of comments were submitted
in response to the Capital Formation
Notice, and any impediments to
adequate financing imposed by the
current rules.

11. The Commission is concerned that
any action taken in this proceeding not
inhibit capital investment nor disrupt
existing financial arrangements, and we
seek comment as to both of these areas
with respect to our proposals herein.
The Commission also seeks comment on
whether, and, if so, to what extent, we
should grandfather existing situations if
any modifications we make to the
attribution rules, for example, restricting
the availability of the single majority
shareholder exemption or attributing
nonvoting stock, would result in a new
attribution of ownership to an entity for
a previously held interest, and that new
attribution would result in a violation of
the multiple ownership rules.
Alternatively, should the Commission
permit a transition period, during which
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licensees could come into compliance
with the multiple ownership rules, as
affected by any changes we make in the
attribution rules?

12. The Commission recognizes that
any specific benchmark or limit that is
adopted will not include every
influential interest that might be limited
by the multiple ownership rules. A
particular holding or interest not
considered cognizable under our rules
may, in the context of the structure of
a particular business, including the
relative distribution of ownership
interests in that company, permit a
degree of influence or control that
should be regulated under the multiple
ownership rules. On the other hand, a
rule of general applicability drawn so
strictly as to include every possible
influential interest would ensnare
innumerable interests that have no
ability to impart influence or control
over a licensee’s core decision-making
processes to their holders. Weighing
these considerations, the Commission
preliminarily concludes that our goals
of predictability and certainty can best
be achieved if we continue to use
benchmarks and specific attribution
limits rather than proceeding on an ad
hoc basis. Of course, the Commission
retains the discretion to treat specific
factual situations on a case-by-case
basis. Commenters may, of course,
address these basic propositions.

Stockholding Benchmarks

13. In devising our attribution rules,
the Commission proceeds on the basis
of certain assumptions. As noted above,
the attribution rules focus on the issues
of influence on and control of a firm.
Thus, this NPRM first concentrates on
equity holders and addresses whether or
not particular equity holdings have the
potential to control or influence the firm
and its activities.—

A. Voting Stock

14. The Commission now attributes
ownership to holders of 5 percent or
more of the voting shares of
corporations. The Commission does not
attribute the shares of nonvoting
shareholders, regardless of the
percentage of the equity of the
corporation contributed by those
shareholders or the percentage of the
nonvoting shares that they hold. The
current benchmarks were adopted in
1984. We selected the 5 percent
benchmark because, according to our
examination, a 5 percent shareholder in
a widely-held corporation would
typically be one of the two or three
largest corporate shareholders and thus
could potentially influence a licensee’s
management and operations. Further,

this benchmark corresponds with
Security and Exchange Commission
regulations that require the reporting of
ownership interests of 5 percent or
greater.3 We also concluded that
adoption of a benchmark higher than 5
percent may result in many substantial
and influential interests being
overlooked and that the need to adopt
a higher threshold was unclear since
every demonstrable benefit to be
derived from relaxing the attribution
rules would be achievable in large
measure from adopting a 5 percent
benchmark.

15. In the Capital Formation Notice,
the Commission proposed to increase
the general attribution benchmark for
voting stock from 5 percent to 10
percent in order to stimulate capital
investment. The Commission asked
commenters how we might preserve
investment flexibility while adequately
accounting for all influential interests
that merit scrutiny under our rules. The
record thus far does not contain
information sufficient to justify raising
the benchmark to 10 percent.
Commenters addressing this issue
unanimously supported raising the
benchmark due to changes in the
economic and competitive environment
of the media marketplace since the mid
1980s, but they did not provide enough
information on the changes in the
economic climate and competitive
marketplace to justify raising the
benchmark or explain and verify the
link between raising the attribution
benchmark and precipitating additional
capital investment.

16. While commenters argued that a
less than ten percent stockholding is
not, in itself, sufficient to presume that
the holder could exert control or
influence over the corporation, they do
not explain the basis for that claim or
provide any specific information that
would allow us to devise a methodology
to assume that such a stockholder
would remain inactive in the affairs of
the company in most or all cases.
Moreover, comment is requested on
whether such factors as the size,
composition of management, and
minority shareholder rights of
individual corporations might not be
increasingly relevant where larger
nonattributable stockholdings are
permitted. Therefore, commenters are
asked to provide detailed illustrations of
the role of minority shareholders in the
management of a corporation. In
addition, the Commission seeks more
detailed information about the impact of
minority shareholder rights on corporate

3 Securities and Exchange Act Section 13(d), 15
U.S.C. 78m(d).

management generally, particularly in
those instances where individual
minority shareholders might act in
concert with others to affect the
decision making of the corporate
licensee or permittee.

17. With respect to the issue of
facilitating increased capital investment,
the Commission seeks answers to the
following questions. Is there support for
the assumption that an increased
attribution benchmark will result in
greater capital investment? If so, how
would any increased availability of or
reduced cost of capital resulting from an
increased attribution benchmark be
likely to be allocated between smaller,
less established broadcasters and larger,
more established ones? Should we be
concerned that proportionately
increasing the capital available to larger
entities or reducing its cost to them
might actually strengthen those
licensees that already dominate the
broadcast industry, thereby threatening
competition and diversity? Analyses of
these effects at several different
hypothetical attribution benchmarks are
requested.

18. Commission Attribution Rules in
Other Services. The Commission seeks
comment on the relevance of attribution
rules applied in other FCC services. A
critical matter on which we seek
comment is whether and how a change
in the Commission’s broadcast
attribution benchmark would affect the
many services that rely on it. The
Commission invites comment on the
relevance of the attribution criteria for
other services detailed in paragraphs
26-36 in the full text of this NPRM, as
well as on others not discussed therein,
to our consideration of the broadcast
attribution rules. Does broadcasting
have unique factors that make
comparison with other Commission
services inapposite, or, to the contrary,
should we consider our action in other
services as precedential? Is broadcasting
sufficiently different from these other
services in nature, function of the
service or otherwise so as to justify any
differences? Or, are the purposes of the
broadcasting attribution and multiple
ownership rules sufficiently distinct so
as to justify any differences between
those rules and those of the other
Commission services?

19. Other Agency Benchmarks. In
addition to taking note of the attribution
rules used in other Commission
services, the Commission also seeks
comment as to regulatory benchmarks
used by other federal agencies,
including those discussed in the full
text of this NPRM and other standards
that commenters may bring to our
attention. The strength of the analogy to
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other benchmarks will, of course,
depend on whether the purpose of the
particular benchmark in question
parallels the Commission’s objective in
identifying ownership interests that
confer on their holders the ability to
influence the day-to-day operations of a
licensee, and commenters should
address, in detail, why a particular
agency’s benchmark may or may not be
applicable, by analogy, to our analysis.
The Commission is particularly
interested in whether the purposes
underlying other regulatory benchmarks
are comparable to our competition and
diversity concerns, and why that agency
believed the percentage it selected
reflects a substantial enough interest to
constitute the level of influence or
control that implicates its underlying
ownership limitation, and, in particular,
whether is analytical methodology
would be applicable to our rules.

20. The Commission seeks comment
on how to devise rules that are
consistent with the administrative
concerns expressed in our section
devoted to our underlying principles,
and that would accommodate the
principles as discussed in the full text
of his NPRM. Should there be an
exemption, similar to the single majority
stockholder exemption, for stockholders
in firms where management holds some
threshold level of stock, on the ground
that the inherent control afforded
managers would preclude significant
influence by other stockholders? Can
the Commission’s stockholding
benchmarks rely on, or take cognizance
of, the size of a stockholding relative to
others in the firm?

B. Voting Stock: Passive Investors

21. In the Attribution Order, the
Commission adopted a 10 percent
attribution benchmark for certain
institutional investors (bank trust
departments, insurance companies, and
mutual funds) that we deemed to be
“passive” in nature in order to “increase
the investment flexibility of these
entities and, in so doing, expand the
availability of capital to the broadcast
and cable industries without significant
risk of attribution errors.” The Capital
Formation Notice proposed increasing
the passive investor benchmark from 10
percent to 20 percent. The commenters
who addressed this issue unanimously
supported increasing the voting stock
attribution level for passive investors,
but provided no basis on which to
conclude such a change is appropriate.
Commenters are invited to delineate
what specific assurances we would have
that passive investors that hold large
stock interests cannot or would not
exert influence or control over broadcast

licensees and that raising the
benchmark would therefore not exclude
from attribution holders of interests that
have a significant and realistic potential
to influence station operations. Are
there common factors, intrinsic to all
passive investors, or institutional or
other safeguards that could provide
such assurance? Moreover, the
comments do not, in the Commission’s
view, dispose of the Commission’s
concern regarding the impact on
corporate decision-making that could
result, even unintentionally, by the
trading and voting of large blocks of
stock of assertedly passive investors.
Commenters are asked to address the
foundations of the Commission’s
concern about the possible effect of
large stock trades and whether there
have, in fact, been any stock
transactions of this nature. If so, how
substantial have such stock transactions
been, and do the costs of the exclusion
of such interests from attribution
outweigh any potential benefits that
might be realized from an increased
attribution benchmark?

22. The Commission seeks additional
analysis on the degree of increased
investment that would likely stem from
any adjustment of our rules and on the
need for such increased investment.
Additionally, the commenting parties
did not adequately address the
Commission’s concerns that any
increase in these attribution levels not
implicate our concerns about the
potential for influence. Finally, if the
benchmark for all investors is raised to
10 percent, does that reduce any need
there might be to facilitate broadcast
investment by increasing the passive
investor benchmark?

23. Several commenters raised a
closely related issue not discussed in
our Capital Formation Notice. They
requested that the Commission further
expand the passive investor class to
include other institutional investors,
such as pension funds, investment and
commercial banks, and certain
investment advisors. The Commission
does not intend to revisit its decision of
1984 in order to broaden the category of
passive investors to include such
entities. However, commenters are
invited to argue why this tentative
conclusion is incorrect. Similarly, the
Commission is not prepared to expand
the category of passive investors to
include Small Business Investment
Companies (**SBICs”) and Specialized
Small Business Investment Companies
(““SSBICs”), formerly known as Minority
Enterprise Small Business Investment
Companies (**“MESBICs”), as proposed
in the Capital Formation Notice. The
Commission has received no evidence

in the comments made thus far to alter
our first conclusion that these entities
do not meet our definition of “passive.”
In the above cited NPRM in MM Docket
Nos. 94-149 and 92-140, adopted
simultaneously with this NPRM, the
Commission is, however, considering
other rule changes to facilitate capital
investment and entry by minorities and
women without broadening our
definition of “passive” investors.

C. Minority Stockholdings in
Corporations With a Single Minority
Shareholder

24. Minority voting stock interests
held in a corporate licensee are not
attributable if there is a single majority
shareholder of more than 50 percent of
the corporate licensee’s outstanding
voting stock. The Commission invites
comment as to whether we should
restrict the availability of this
exemption. The Commission is
concerned that this exemption not be
used to evade the multiple ownership
limits and that our previous conclusion
that a minority stockholder could not
exert significant influence on a licensee
where there is a single majority
stockholder may not be a valid
conclusion in all circumstances. For
example, if the minority voting
stockholder has contributed a
significant proportion of the equity,
holds 49 percent of the voting stock, and
combines that holding with a large
proportion of the nonvoting shares or
debt financing, would that minority
shareholder have the potential to
influence the licensee such that the
multiple ownership rules would be
implicated? The Commission invites
comment on how we should approach
our concerns in this area. Should the
availability of the exemption be
restricted? If so, should the Commission
do so on a case-by-case basis or restrict
it in specified circumstances?

D. Non-Voting Stock

25. Under the Commission’s
attribution rules, all non-voting stock
interests (including most preferred stock
classes) are generally nonattributable.
The Commission solicits comment on
whether to amend the attribution rules
to consider nonvoting shares as
attributable, at least in certain
circumstances. The Commission is
concerned, for example, that a
nonvoting shareholder who has
contributed a large part or all of the
equity of a corporate licensee may carry
appreciable influence that is not now
attributed. If the Commission decides to
attribute nonvoting shares, should we
do so only where substantial equity
holdings are held in combination with
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other rights, such as some voting shares
or contractual relationships? If the
Commission decides to attribute
nonvoting shares without reference to
the existence of other contractual
relationships, should we adopt a
separate benchmark at the same level as
we apply either to voting shares or to
“passive” investors? The Commission
tentatively believes that we should, if
we decide to attribute nonvoting shares,
adopt a benchmark at least as high as
that applied to *‘passive investors’ since
there is a common assumption of less
potential for influence or control in both
instances.

Partnership Interests

26. The Commission generally
attributes all partnership interests,
except for sufficiently insulated limited
partnership interests, regardless of the
degree of equity holding. There is no
apparent controversy regarding the rule
to attribute all general partnership
interests, and the Commission does not
intend to revisit this rule. The
Commission currently exempts from
attribution those limited partners that
are sufficiently insulated from “material
involvement,” directly or indirectly, in
the management or operation of the
partnership’s media related activities,
upon a certification by the licensee that
the limited partners comply with
specified insulation criteria. Limited
partnership interests that are not
insulated are attributable, regardless of
the amount of equity held. The
Commission seeks comment on the
effectiveness of the current insulation
criteria for limited partnership interests.
Are additional insulation criteria
necessary to assure that the goals of the
attribution rules are achieved? Or, to the
contrary, should the insulation criteria
be relaxed to any degree, at least in
certain circumstances, to attract
increased capital investment or
encourage new entry, and can this be
done without implicating the purposes
of the multiple ownership rules to
encourage diversity and competition?

27. Business Development Companies
and Other Widely-Held Limited
Partnerships. The Capital Formation
Notice proposed to relax insulation
criteria with respect to business
development companies organized as
limited partnerships so as to eliminate,
as much as possible, the current conflict
with state and federal securities laws.
Alternatively, the Capital Formation
Notice asked whether the Commission
should combine an equity ownership
standard specific to these partnerships
with a more limited relaxation of
specific insulation requirements. The
Capital Formation Notice also solicited

comments on whether the Commission
should modify the insulation criteria
applicable to all “widely-held” limited
partnerships to recognize insulation
where limited partners hold an
insignificant percentage of the total
interests in the partnership. The
Commission asked whether a 5 percent
or other ownership benchmark would
be appropriate in certain circumstances.

28. The Commission seeks additional
comments in this area. In particular, we
would like updated information and
additional empirical information on the
growth and prevalence of business
development companies and widely-
held limited partnerships as investment
vehicles generally, as well as applied to
the broadcast industry in particular,
including the percentage of equity
typically represented by their
investment. In this regard, it will be
helpful for commenters to discuss with
specificity the operation of business
development corporations and widely-
held limited partnerships and whether
the existing insulation criteria have
hindered capital flow from these entities
to licensees.

29. The Commission asks parties to
address the standards that could be used
to define widely-held limited
partnerships eligible for application of
any revised insulation criteria.
Comment is particularly sought on
whether there is anything inherent in
the nature of state or federal regulation
of business development companies that
would insure that they remain widely
held and whether such a guarantee, if it
exists, is an adequate substitute for any
of our current insulation criteria. Parties
may also wish to offer additional
suggestions for defining widely-held
limited partnerships that reflect our
concerns that such entities be used
exclusively for investment purposes.

30. Additional information is sought,
supported by empirical data, on
whether the Commission should revise
our decision, on reconsideration of the
Attribution Order, not to adopt an
equity benchmark for noninsulated
limited partnerships. In that decision,
the Commission decided to apply
insulation criteria to limited
partnerships, instead of applying an
equity benchmark. The Commission is
not inclined to change this approach
based on the record compiled thus far.
If parties disagree with this conclusion,
they must provide us with more data
and analysis to demonstrate that our
earlier decision is no longer valid or
effective.

31. In this respect, the Commission
seeks information on the financial and
legal structures of limited partnerships
to enable us to determine whether there

is a uniform equity level below which
the Commission need not be as
concerned or need not be concerned at
all with the application of the insulation
criteria. Should equity share be defined
by the amount of cash contribution, the
share of proceeds, or rights on
dissolution? How would the
Commission evaluate contributions in
the form of services? If the power of a
limited partner is not related to his
proportional partnership share (which is
the premise of the current rules), is
there a partnership size that would
obviate the power of any one partner,
such that ownership should not be
attributed to any partner, regardless of
his share? The Commission also asks
whether other state and federal
regulations might provide guidance in
this area, and/or the extent that such
regulations might provide sufficient
protection so as to make additional
Commission regulations. In this regard,
the Commission requests estimates,
supported by economic or other studies
that provide their basis, of how much
additional capital might be made more
readily or cheaply available to the
broadcast industry by adoption of any of
these approaches, as well as how such
capital is likely to be distributed.

Limited Liability Companies and Other
New Business Forms

32. The Commission also seeks
comment as to how we should treat, for
attribution purposes, the equity interest
of a member in a limited liability
company or LLC, a relatively new form
of business association permitted and
regulated by statute in at least 45 states.
The Commission has recently received
TV and radio assignment applications
where parties have argued that we
should exempt certain owners of an LLC
from attribution, either because they
should be treated as nonvoting
shareholders or because they should be
treated as fully-insulated limited
partners. So that processing of pending
applications is not indefinitely delayed,
the Commission plans to process them
on a case-by-case basis until this rule
making is completed, using the tentative
proposal delineated above as our
interim policy, including the special
exception for minorities discussed
therein.

33. Comment is solicited as to how
the Commission should treat LLCs,
Registered Limited Liability
Partnerships (“‘RLLPs”), and other new
business forms as well as any other new
business forms, that may arise in the
future for attribution purposes. Any
approach the Commission takes with
respect to LLCs and similar hybrid
entities must ensure that exemption
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from attribution is granted only where
there are sufficient assurances that the
exempted owner is adequately insulated
from control of the entity. In addressing
the attribution of LLCs, the Commission
hopes to delineate the principles to be
applied and express them in general
terms that can be applied to new
business forms that appear in the future.
The Commission invites comment as to
the form and content of any general
principles that may be distilled from our
analysis of attribution of LLCs. The
Commission also invites comment as to
the advantages of LLCs, in general, and
also, in particular, the impact on
minority and female ownership
opportunities.

34. The Commission tentatively
proposes to treat LLCs and RLLPs as we
now treat limited partnerships.
Membership in an LLC or RLLP would
be treated as a cognizable interest for
multiple ownership purposes unless the
applicant certifies that the member is
not materially involved, directly or
indirectly, in the management or
operation of the media-related activities
of the LLC or RLLP. The Commission
proposes that such certification be based
on the criteria specified in our
Attribution Reconsideration and
Attribution Further Reconsideration.
Comment is invited on whether the
insulating criteria developed with
respect to limited partnerships are
sufficient to insulate members of LLCs
and RLLPs or whether other criteria
would be more effective. The
Commission notes, however, that
applying limited partnership attribution
criteria to LLCs would result in
attributing all investors that may
provide programming or other services
to the LLC. In this regard, the
Commission’s recent experience
suggests that such arrangements have
been central to proposals that might
significantly advance minority
ownership of broadcast facilities.
Accordingly, the Commission seeks
comment on whether to provide an
exception to our tentative proposal, on
a case-by-case basis, where doing so
would advance our policy of enhancing
opportunities for broadcast station
ownership by minorities.

35. The Commission is not inclined to
treat LLCs as we currently treat
corporations, exempting from
attribution the interests of “‘nonvoting”
shareholders without regard to the
presence or absence of insulating
provisions in an operating agreement. If,
however, commenters raise significant
policy reasons why the Commission
should alter this interim view, we will
consider those reasons. The
Commission also invites comment as to

what approaches should be taken to
LLCs and RLLPs should we neither
adopt the equity benchmark for
partnerships nor retain the existing
attribution standards. The Commission
also requests comment on whether there
are differences between LLCs and/or
RLLPs and limited partnerships such
that we should not treat the former
entities as we treat limited partnerships.

36. The Commission invites comment
on whether, if the certification approach
with respect to LLCs is adopted, we
should also require parties to file copies
of the organizational filings and/or
operating agreements with the
Commission when an application is
filed. If so, what, if any, confidentiality
concerns exist, and how should they be
addressed? If the Commission adopts, as
our attribution standard, an ownership
benchmark applicable to limited
partnerships, comment is invited on
whether it would be appropriate to
apply that benchmark to LLCs and
RLLPs as well.

37. If the Commission relaxes
insulation standards for widely-held
limited partnerships, should we apply
these changes to LLCs and RLLPs? The
Commission invites comment as to
whether to take a uniform approach to
widely-held LLCs, RLLPs, and
“business development companies.” Do
these entities have similarities in
organization and/or function that would
mandate such similar treatment or are
there significant distinctions?
Alternatively, do the policy goals
discussed in the Capital Formation
Notice apply with respect to LLCs and
RLLPs so as to justify such a similar
approach? If a uniform approach is
warranted, what should that approach
be?

38. Should the Commission treat all
LLCs the same or differentiate those
with centralized management from
those with decentralized management?
In LLCs where all management
authority has been vested in
nonmembers who are selected by the
members, should the managers be
treated, for attribution purposes, as
equivalent to officers and/or directors of
a corporation? Should the Commission
adopt an approach of exempting from
attribution members with limited equity
interests, regardless of lack of
compliance with insulating criteria? For
attribution purposes, should the
percentage of “‘ownership’ be
determined by voting rights among the
members, the share divisions designated
by the parties, the extent of capital
contribution, or by some other measure?
Under the commission’s current
attribution rules, we do not distinguish
among partners based on the amount of

equity they contribute or their share
division. If the determination is made
based on capital contribution, what
should be done about members whose
contribution is in services? How should
the Commission treat LLCs in multi-
tiered vertical organizational chains?
Should multipliers be applied, and, if
s0, under what circumstances?

The Cross-Interest Policy and Multiple
Business Interrelationships

39. The Commission also incorporates
in this proceeding the pending issues
raised in the Cross-Interest Notice with
respect to the remaining aspects of the
Commission’s cross-interest policy. The
Commission also seeks comment
regarding the appropriate treatment of
nonequity financial interests and
multiple business interrelationships
between licensees, in light of the
fundamental economic principle that
the conduct and control of business
organizations may at times be
influenced by nonequity interests.

A. The Cross-Interest Policy

40. Background. In 1989, the
Commission issued a Policy Statement
(54 FR 09999, March 9, 1989) limiting
the scope of the cross-interest policy so
that it would no longer apply to
consulting positions, time brokerage
arrangements and advertising agency
representative relationships. At the
same time, however, the Cross-Interest
Notice was issued to seek further
comment concerning key employees,
nonattributable equity interests, and
joint ventures. The Commission
solicited comment on whether retention
of the remaining cross-interest policies
was necessary to prevent
anticompetitive practices, whether
alternative deterrent mechanisms exist
to assure competition and diversity, and
whether continued regulation of
relationships not specifically addressed
by the Commission’s attribution rules is
necessary. The Commission also
guestioned whether regulatory oversight
of one or more of these interests should
be limited to geographic markets with
relatively few media outlets. Only five
comments and reply comments were
filed in response to the Cross Interest
Notice, and almost all urged the
Commission to eliminate these
restrictions.

41. Discussion. The commenters
supporting the elimination of the
remaining aspects of the cross-interest
policy put forth four general arguments:
(1) The cross-interests that implicate
diversity and competition concerns are
now covered by our multiple ownership
rules; (2) The video entertainment
marketplace has become increasingly
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competitive, thus diminishing the need
for regulatory oversight of cross-
interests; (3) alternative remedies, such
as the antitrust laws and internal
conflict of interest policies, will serve to
deter abuses stemming from cross-
interests; and (4) The cross-interest
policy imposes significant burdens in
terms of administrative costs and
uncertainty, chilling investment in the
broadcast industry. The Commission
believes each of these arguments has
merit, and continues to question the
continuing need for our cross-interest
policy in its present form. The
Commission also strives to clarify
aspects of the policy that may warrant
continued enforcement.

42. For a number of reasons, however,
the Commission believes it necessary to
develop a more complete and updated
record in our review of the cross-interest
policy as applied to key employees,
joint ventures, and nonattributable
equity interests. It is necessary as a
general matter to update the record to
ensure that changes in interrelated
policies are coordinated. Further,
comment is also requested regarding
whether multiple cross interests and
business relationships between stations,
when viewed in combination, raise
diversity and competition concerns, an
issue that the commenters did not
address.

43. On a more specific level, the
Commission also seeks comment
regarding a number of issues either not
addressed in the comments or raised by
the comments themselves. First, a
number of parties argued that the
Commission’s ownership and
attribution rules have supplanted the
remaining aspects of the cross-interest
policy that implicate diversity and
competition concerns. It is true that the
Commission’s attribution rules have
evolved to the point where they now
apply to a number of interests formerly
covered only by the cross-interest
policy. The Commission seeks
comment, however, on whether this
argument is undermined by the
proposed changes to our attribution
rules. There remains the question of
whether particular situations warrant
case-by-case review to determine
whether a cross-interest poses diversity
and competition concerns. The
Commission requests commenters to be
specific in defining the particular
situations and harms they may believe
require continued application of the
cross-interest policy.

44. The Commission also seeks
further comment on the argument that
the increased competition facing
broadcasters eliminates the need for the
cross-interest policy. We seek comment

on whether there are smaller markets
with an insufficient number of media
outlets to assume that competition will
deter the abuses our cross-interest
policy seeks to prevent. If parties
believe this to be the case, they should
define the size and nature of the markets
that raise such concerns.

45. Commenters favoring the
elimination of the remaining aspects of
the cross-interest policy point to the
burdens and uncertainty it creates.
Parties should submit, if possible,
evidence to support the assertion that
the cross-interest policy has impeded
the ability of broadcasters to raise
capital. Comment is also sought
regarding the extent, if any, of a shortage
of key employees, especially in smaller
markets, that may be exacerbated by the
Commission’s cross-interest policy.

46. In addition, commenters raised
several questions regarding the
alternative remedies that other parties
maintain lessen the need for the
remaining aspects of our cross-interest
policy. How common, and how
effective, are the internal conflict of
interest policies cited by parties as
providing a means to deter abuses
stemming from key employee cross-
interests? While the antitrust laws deter
anticompetitive conduct, do they
address the diversity concerns behind
the cross-interest policy? The
Commission seeks comment as to these
guestions and more generally as to the
effectiveness of these alternative
remedies.

47. Finally, no comment was received
on ways to clarify and possibly narrow
the cross-interest policy in the event the
Commission determines that continued
enforcement is appropriate. The
Commission now seeks specific
suggestions as to how the cross-interest
policy might be clarified. The
Commission also seeks comment on the
following means of narrowing the
policy: (1) Should we limit the
application of the cross-interest policy
to smaller markets where competition
and diversity are of particular concern,
and, if so, how should we define these
markets? (2) Should we enforce the
cross-interest policy only where the
cross-interest, if attributable under our
attributable rules, would violate the
ownership rules? (3) With respect to
nonattributable equity interests, should
we limit review only to those interests
reaching a certain level of ownership, or
when those interests exceed or reach a
certain percentage of the licensee’s
voting equity?

B. Non-Equity Financial Relationships
and Multiple Business Interrelationships

48. In our review of the cross-interest
policy, the Commission has focused on
each cross-interest individually. But
broadcasters in particular markets may
also at times enter into a number of
different business relationships between
themselves. While the Commission
recognizes the important role
cooperative arrangements can play, we
seek comment as to whether multiple
‘‘cross-interests’ or otherwise
nonattributable interests, when viewed
in combination, raise diversity and
competition concerns warranting
regulatory oversight. The nature of
broadcaster interrelationships can vary
widely, and can include nonattributable
interests, contractual relationships,
family relationships in conjunction with
other interests, and joint arrangements
among stations, including time
brokerage agreements (also referred to as
local marketing agreements or LMAS)
and joi