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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Parts 319 and 322

[Docket No. 89-117-4]

RIN 0579-AA37

Honeybees and Honeybee Semen
From New Zealand

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the
honeybee and honeybee semen
regulations to allow honeybees and
honeybee semen from New Zealand to
transit the United States, subject to
certain conditions. This action relieves
certain restrictions on the movement of
honeybees and honeybee semen from
New Zealand through the United States
without presenting a significant risk of
introducing harmful diseases or
parasites of honeybees into the United
States.

EFFECTIVE DATE: March 3, 1995.

FOR FURTHER INFORMATION CONTACT:

Mr. James Fons, Operations Officer, Port
Operations Staff, Plant Protection and
Quarantine, APHIS, USDA, P.O. Drawer
810, Riverdale, MD 20738. The
telephone number for the agency
contact will change when agency offices
in Hyattsville, MD, move to Riverdale,
MD, during January or February.
Telephone: (301) 436—-8295
(Hyattsville); (301) 734-8295
(Riverdale).

SUPPLEMENTARY INFORMATION:
Background

The regulations in 7 CFR part 322
(referred to below as the regulations)
govern the importation into the United
States of honeybees and honeybee
semen. These regulations were

established pursuant to the Honeybee
Act (7 U.S.C. 281 et seq.). The Honeybee
Act was designed to prevent the
movement into the United States of
diseases and parasites harmful to
honeybees, and to prevent their spread
within the United States. In addition,
the Honeybee Act was designed to
prevent the movement into the United
States of undesirable species or
subspecies of honeybees, such as Apis
mellifera scutellata, commonly known
in the United States as the African
honeybee.

In this regard, 7 U.S.C. 281 provides,
in relevant part, that:

(a) IN GENERAL.—The Secretary of
Agriculture is authorized to prohibit or
restrict the importation or entry of honeybees
and honeybee semen into or through the
United States in order to prevent the
introduction and spread of diseases and
parasites harmful to honeybees, the
introduction of genetically undesirable germ
plasm of honeybees, or the introduction and
spread of undesirable species or subspecies
of honeybees and the semen of honeybees.

Under the regulations, honeybees may
be imported into the United States from
New Zealand only by the United States
Department of Agriculture (USDA) and
only for experimental or scientific
purposes. Honeybee semen may be
imported into the United States from
New Zealand only under a permit
issued by the USDA and in accordance
with specific marking and shipping
requirements.

On February 6, 1990, we published in
the Federal Register (55 FR 3968-3969,
Docket No. 89-117) a proposal to amend
the regulations by removing these
restrictions on honeybees and honeybee
semen imported into the United States
from New Zealand. We believed that the
proposal was warranted because it had
been determined that New Zealand was
free of diseases and parasites harmful to
honeybees in the United States, and
undesirable species or subspecies of
honeybees. This determination was
made based on USDA review of the
scientific literature; an ongoing
sampling program of New Zealand
honeybees by the USDA; an ongoing
exchange of information between New
Zealand and the United States relating
to bee diseases, bee parasites, and
undesirable species and subspecies of
honeybees; and a review by USDA of

the bee enforcement program in New
Zealand.?

However, we recognized that
shipments of honeybees or honeybee
semen from New Zealand could, during
transit through countries from which
honeybees and honeybee semen may
not be imported into the United States,
come in contact with foreign honeybees
that may be diseased. We therefore
proposed to allow honeybees and
honeybee semen to be imported from
New Zealand into the United States
only if they were shipped to the United
States nonstop and if they were
accompanied by a certificate issued by
the New Zealand Department of
Agriculture certifying that the
honeybees and honeybee semen were of
New Zealand origin. We also proposed
to amend § 322.2 to add a definition for
“certificate of origin.”

We solicited comments concerning
the 1990 proposal for 15 days ending
February 21, 1990. In response to a
comment, we published a notice in the
Federal Register on March 2, 1990 (55
FR 7499, Docket No. 90-025), that
extended the comment period to April
2, 1990. We received 37 comments by
that date. We did not at that time
publish a final rule, but have since
determined that we wish to proceed
with rulemaking. On July 18, 1994, we
published in the Federal Register (59
FR 36373-36374, Docket No. 89-117-3)
a notice to reopen and extend the
comment period on the proposal to
August 17, 1994. We received an
additional 20 comments by that date.
The comments were from apiaries,
gueen breeders, beekeeper associations,
State departments of agriculture, and
agriculture departments of foreign
governments. Of the total comments
received, 11 were in favor of the
proposed rule. The remaining comments
raised objections or concerns, which are
discussed below by topic.

Comments Resulting in a Change to the
Rule

A number of commenters were
concerned about a disorder called half
moon syndrome (HMS) that has been
reported in New Zealand honeybee
colonies. Commenters said there are
reports that HMS may have been

1 Additional information may be obtained by
writing to the person listed under FOR FURTHER
INFORMATION CONTACT.
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introduced into Canada from shipments
of New Zealand honeybees.

According to our information, HMS is
not known to be present in any country
other than New Zealand. In 1984, ARS
researchers visited New Zealand to
study honeybees and honeybee diseases
there, and specifically to study HMS.
Field tests conducted in New Zealand
by ARS researchers to determine the
communicability of HMS indicated that
the symptoms of the syndrome could
not be reproduced in a healthy colony,
even when the healthy colony was given
a massive inoculum (a comb containing
larvae with HMS). In laboratory tests, no
pathogen or other causative agent of
HMS could be found. Field observations
of New Zealand colonies also showed
that symptoms of HMS appeared to
clear up in time without assistance or
treatment. Further, ARS has imported
honeybees from New Zealand (50
queens and 20 packages of honeybees
from a variety of sources) under a USDA
permit on three occasions over the past
10 years, and HMS was not observed in
any colony. On the basis of these
observations and tests, ARS concluded
that HMS is not a highly communicable
disease.

In addition, over the past 5 years,
Canada has imported approximately
80,500 packages of honeybees and
143,350 queens from New Zealand.
When New Zealand honeybees were
first imported into Canada, beekeepers
receiving the honeybees were
specifically requested to look for any
abnormal developments that resembled
HMS in their colonies. One case was
reported, but the presence of the
syndrome was never confirmed.
Agriculture Canada continues to allow
the importation of New Zealand
honeybees into Canada because they
have concluded that if HMS is present
in New Zealand stock, it is not
communicable to Canadian honeybees,
or there would be ample evidence of its
presence by now.

However, it is true that we do not
know what causes HMS, nor do we
know how the syndrome was
communicated in those instances where
it has occurred. Also, because we have
not found a causative agent of HMS, we
do not know for certain whether or not
the syndrome would be communicable
in the varied climates of the United
States.

Commenters had other disease
concerns regarding New Zealand
honeybees, in addition to HMS.
Specifically, commenters cited reports
of a high incidence of chalk-brood
disease in New Zealand. Some other
commenters were concerned that a
number of diseases that may be present

in New Zealand honeybees, such as
chronic paralysis virus, Kashmir bee
virus, melanosis, and Malpighamoeba
mellificae, could be introduced into the
State of Hawaii. We also received a
comment stating that the proposal
conflicts with a law of the State of
Hawaii which prohibits importation of
live honeybees into Hawaii because of
disease and pest concerns. Our reports
indicate that chalk-brood and the other
diseases mentioned by commenters are
present in New Zealand. These diseases
are also found in U.S. apiaries, but may
not be present in every State. In
response to commenters’ concerns, we
have determined that, because of lack of
information at this time, we cannot be
certain that the introduction or spread
of HMS and the other diseases
mentioned by commenters into certain
States would not prove harmful to U.S.
honeybees. We plan to continue to
research HMS and to conduct surveys to
ascertain the scope of other diseases
such as chalk-brood in the United
States, to help us determine whether or
not New Zealand honeybees can safely
be imported. We encourage interested
persons who may have information in
this regard to share that information
with us.

In response to comments, and until
we have conducted further research, we
are changing the proposed rule to allow
only the transit of New Zealand
honeybees and honeybee semen through
the United States en route to another
country, and only in accordance with
specific requirements to help ensure
that the New Zealand honeybees do not
escape while in transit through the
United States. We believe that allowing
New Zealand honeybees and honeybee
semen to transit the United States will
enable New Zealand to ship its
honeybees to foreign markets without
posing a significant risk of introducing
or spreading harmful diseases or
parasites to apiaries in the United
States.

We will require that the honeybees
transiting the United States be
contained in cages that are completely
enclosed by screens with mesh fine
enough to prevent the honeybees from
passing through, and that each pallet of
cages be covered by an escape-proof net
that is secured tightly to the pallet so
that no honeybees can escape from
underneath the net. The honeybees will
have to be shipped by air through a port
staffed by an inspector.2 The honeybees
may be transloaded from one aircraft to

2For a list of ports staffed by inspectors, contact
the Animal and Plant Health Inspection Service,
Plant Protection and Quarantine, Port Operations,
Permit Unit, 4700 River Road Unit 136, Riverdale,
Maryland 20737-1236.

another at the port of arrival in the
United States, provided the transloading
is done under the supervision of an
inspector and the area used for any
storage of the honeybees between flights
is within an enclosed building. These
requirements will help ensure that no
honeybees escape from the shipment
while in the United States. Lastly, we
will require that, at least 2 days prior to
the expected date of arrival at a port in
the United States, the shipper must
notify the Animal and Plant Health
Inspection Service (APHIS) Officer in
Charge at the port of arrival of the
following: The dates of arrival and
departure; the name and address of both
the shipper and receiver; the quantity of
gueens and the number of cages of
package honeybees in the shipment;
and, the name of the airline carrying the
shipment. Notification of arrival will
ensure that an inspector is available to
supervise any necessary transloading,
and to certify that the shipment is
moving in compliance with the
regulations.

Other Comments

Some commenters stated that we do
not know whether honeybees from New
Zealand are susceptible to tracheal mite.
New Zealand has never been infested
with tracheal mite, and so, commenters
said, the honeybees have not had
selection for resistance to these mites.
They believe it would be a disservice to
U.S. beekeepers to allow them to buy
stock that is susceptible to tracheal
mites.

This comment introduces the
question of the quality of New Zealand
honeybees. The Honeybee Act, under
which this rule is being issued, is
designed to prevent the movement into
the United States of diseases and
parasites harmful to honeybees, and
undesirable species or subspecies of
honeybees and their semen. New
Zealand honeybees are free from
tracheal mite, and so their importation
would not pose a significant risk of
introducing or spreading tracheal mite
within the United States. Further, even
though U.S. apiaries have been plagued
by tracheal mite for a number of years,
honeybees in the United States are still
susceptible to the mite and there is no
research or experience that indicates
honeybees from New Zealand would be
more susceptible to tracheal mites than
U.S. honeybees.

A few commenters stated that
Canadian beekeepers report a high
incidence of supersedure in New
Zealand queens. This comment also
voices a concern about the quality of
New Zealand honeybees. Researchers
from USDA'’s Agricultural Research
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Service (ARS) have examined the issue
of supersedure in queens from New
Zealand and have concluded that there
does not seem to be a genetic reason for
the difficulty. Rather, stress from
travelling overseas or damage or injury
to the queens during travel is the likely
cause of supersedure of New Zealand
gueens. In accordance with the
Honeybee Act, our regulations impose
only those restrictions necessary to
prevent the spread of diseases and
parasites harmful to honeybees, and
undesirable species or subspecies of
honeybees and their semen.

A few commenters asserted that,
although ARS may have checked
samples of honeybees from New
Zealand, no raw data is available to the
beekeeping community. Commenters
were concerned that the sampling levels
may not have been representative of all
the honeybees in New Zealand.

ARS researchers traveled to New
Zealand in 1984, where they conducted
both field and laboratory tests and
observations to determine the health
status of New Zealand honeybees. To
supplement their on-site studies in New
Zealand, ARS imported 50 queens from
six different sources in April, 1985.
After one year, the resulting colonies
showed no symptoms of any exotic
diseases or parasites. In April, 1987,
ARS imported 10 3-pound packages of
honeybees from New Zealand; again,
after one year, the package honeybees
were all in good condition with no signs
of any exotic diseases or parasites. In
May, 1988, ARS imported 20 2-pound
fibertube packages of honeybees from
New Zealand, which also exhibited no
signs of exotic parasites or diseases. In
general, the honeybees imported by ARS
arrived in good condition with very few
dead honeybees in the shipping
containers.

Many commenters expressed
frustration over the embargo Canada and
other major importing countries have
placed on U.S. queens. They said the
U.S. queen rearing industry is in
financial difficulty because of shrinking
markets, and competition from New
Zealand could seriously hurt it further.
We believe it would be unlikely that
New Zealand would provide significant
competition to U.S. producers if their
honeybees were imported into the
United States. It was determined in the
regulatory flexibility analysis for the
proposed rule that the price
disadvantage for New Zealand
exporters, combined with the lack of
demand in the United States for New
Zealand honeybees, would make it
difficult for New Zealand honeybees to
have a significant impact on U.S.
markets. However, under this final rule,

honeybees and honeybee semen from
New Zealand will not be imported into
the United States, and therefore, there is
no potential impact on U.S. honeybee
producers from competition in the U.S.
market.

One commenter said that, while it is
true that the mainland United States
does not ship queens until late March or
early April, Hawaii produces and ships
gueens beginning in February,
significantly overlapping the New
Zealand honeybee shipping season.
According to our information, New
Zealand queens can be produced from
September through April. New
Zealand’s September to November
gueen production is fully absorbed
domestically and by exports to some
Middle East and Pacific Island markets.
The February to April production is
fully committed to Canadian markets.
That only leaves a production window
in December and January when New
Zealand producers would have
honeybees available for U.S. markets.
This window would not overlap the
Hawaiian season. Even so, as this final
rule will not permit the importation of
New Zealand honeybees into the United
States, this rule will have no economic
impact on U.S. producers in Hawaii or
any other State.

Finally, one commenter suggested
that a system of permits should be
instituted until experience proves that
importation of honeybees from New
Zealand is hazard-free. If a problem
develops, the honeybees could then be
traced to their location of origin in New
Zealand. However, as set forth above,
this final rule will not permit the
importation of New Zealand honeybees
into the United States, and will impose
strict precautions to be taken during the
honeybees’ transit of the United States.
This final rule also requires that
shipments of honeybees and honeybee
semen from New Zealand be
accompanied by a certificate issued by
the New Zealand Department of
Agriculture certifying that the shipment
originated in New Zealand, and the
honeybees or honeybee semen will have
to be shipped nonstop to the United
States. We believe these precautions
will ensure that the transit of honeybees
and honeybee semen from New Zealand
poses no significant threat to U.S.
honeybees, and that, therefore, a permit
system appears to be unnecessary.

Miscellaneous

We are making a change to the
proposed rule by removing the proposed
definition of “certificate of origin.” In
order to make the requirement more
clear, we are instead stating in the rule
that ““the honeybees or honeybee semen

must be accompanied by a certificate
issued by the New Zealand Department
of Agriculture certifying that the
honeybees or honeybee semen were
derived in or shipped from an apiary in
New Zealand.”

We are also making two editorial
changes to the regulations. The first
removes the footnote in §322.1 that
quotes a part of the Honeybee Act. Prior
to January 1, 1995, the Honeybee Act
contained criteria for determining
which countries could be listed in the
regulations as countries from which
honeybees or honeybee semen could be
imported into the United States. The
Honeybee Act, as amended by the
implementing legislation for the General
Agreement on Tariffs and Trade, no
longer contains those criteria and,
therefore, no longer needs to be set forth
in the regulations. The second change is
to the Foreign Quarantine Notices,
contained in 7 CFR part 319. The
regulations in 7 CFR 319.76-2 refer to
the Honeybee Act. Specifically, footnote
1in §319.76-2 states, in part, that “The
Honeybee Act * * * prohibits the
importation into the United States of
any live honeybees of the genus Apis
* * *” \We are amending this footnote
to reflect the January 1, 1995,
amendments to the Honeybee Act
discussed above.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

This final rule allows honeybees and
honeybee semen from New Zealand to
transit the United States en route to
foreign destinations, subject to certain
conditions. This rule will primarily
affect the package bee and queen
industry in New Zealand. Currently, the
lack of economical shipping routes
outside the United States for New
Zealand honeybees makes shipments
from New Zealand to many foreign
destinations cost prohibitive. The
provisions of this rule will provide
honeybee producers in New Zealand
with economically feasible access to
these foreign destinations. However,
because the honeybees and honeybee
semen will not be imported into the
United States, there is no potential
impact on U.S. honeybee producers
from competition in the U.S. market.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
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have a significant economic impact on
a substantial number of small entities.

Executive Order 12778

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this rule have been approved by the
Office of Management and Budget
(OMB) under OMB control number
0579-0072.

List of Subjects
7 CFR Part 319

Bees, Coffee, Cotton, Fruits, Honey,
Imports, Incorporation by reference,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

7 CFR Part 322

Bees, Honey, Imports, Reporting and
recordkeeping requirements.

Accordingly, 7 CFR parts 319 and 322
are amended as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 150dd, 150ee, 150ff,

151-167, and 450; 21 U.S.C. 136 and 136a;
7 CFR 2.17, 2.51, and 371.2(c).

Subpart—Exotic Bee Diseases and
Parasites

§319.76 [Amended]

2.In §319.76-2, footnote 1 is revised
to read ““Regulations regarding the
importation of live honeybees of the
genus Apis are set forth in 7 CFR part
322..

PART 322—HONEYBEES AND
HONEYBEE SEMEN

3. The authority citation for part 322
continues to read as follows:

Authority: 7 U.S.C. 281; 7 CFR 2.17, 2.51,
and 371.2(c).
§322.1 [Amended]

4. Section 322.1 is amended as
follows:

a. Footnote 1 and the reference to
footnote 1 are removed.

b. In paragraph (c), ““New Zealand” is
removed.

c. Paragraph (e) is redesignated as
paragraph (f) and a new paragraph (e) is
added to read as set forth below:

§322.1 Importation of honeybees and
honeybee semen.
* * * * *

(e) Honeybees and honeybee semen
from New Zealand may transit the
United States en route to another
country under the following conditions:

(1) The honeybees or honeybee semen
must be accompanied by a certificate
issued by the New Zealand Department
of Agriculture certifying that the
honeybees or honeybee semen were
derived in or shipped from an apiary in
New Zealand;

(2) The honeybees or honeybee semen
must be shipped nonstop to the United
States for transit to another country;

(3) The honeybees must be contained
in cages that are completely enclosed by
screens with mesh fine enough to
prevent the honeybees from passing
through. Each pallet of cages must then
be covered by an escape-proof net that
is secured tightly to the pallet so that no
honeybees can escape from underneath
the net;

(4) The honeybees must be shipped by
air through a port staffed by an
inspector.® The honeybees may be
transloaded from one aircraft to another
at the port of arrival in the United
States, provided the transloading is
done under the supervision of an
inspector and the area used for any
storage of the honeybees between flights
is within a completely enclosed
building.

(5) At least 2 days prior to the
expected date of arrival of honeybees at
a port in the United States, the shipper
must notify the APHIS Officer in Charge
at the port of arrival of the following:
the date of arrival and departure; the
name and address of both the shipper
and receiver; the quantity of queens and
the number of cages of package
honeybees in the shipment; and, the
name of the airline carrying the
shipment.

* * * * *

1For a list of ports staffed by inspectors, contact
the Animal and Plant Health Inspection Service,
Plant Protection and Quarantine, Port Operations,
Permit Unit, 4700 River Road Unit 136, Riverdale,
Maryland 20737-1236.

Done in Washington, DC, this 26th day of
January 1995.

Terry L. Medley,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 95-2449 Filed 1-31-95; 8:45 am]
BILLING CODE 3410-34-M

7 CFR Part 372
[Docket No. 93-165-3]
RIN 0579-AA33

National Environmental Policy Act
Implementing Procedures

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: These final procedures set
forth the principles and practices the
Animal and Plant Health Inspection
Service will follow to comply with the
National Environmental Policy Act of
1969, the Council on Environmental
Quiality regulations, and the U.S.
Department of Agriculture regulations
implementing the National
Environmental Policy Act. These
procedures replace APHIS Guidelines
Concerning Implementation of NEPA
Procedures.

EFFECTIVE DATE: March 3, 1995.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert E. Pizel, Branch Chief,
Biotechnology, Biologics, and
Environmental Protection, APHIS,
USDA, P.O. Drawer 810, Riverdale, MD
20738. The telephone number for the
agency contact will change when agency
offices in Hyattsville, MD, move to
Riverdale, MD, during January 1995.
Telephone: (301) 436—8565
(Hyattsville); (301) 734-8565
(Riverdale).

SUPPLEMENTARY INFORMATION:
Background

The regulations of the President’s
Council on Environmental Quality
(CEQ) implementing section 102(2) of
the National Environmental Policy Act
(hereinafter referred to as NEPA) are
applicable to and binding on all
agencies of the Federal Government.
Pursuant to the CEQ implementing
regulations, the Animal and Plant
Health Inspection Service (APHIS) is
implementing procedures to ensure that
its planning and decisionmaking are in
accordance with the policies and
purposes of NEPA. The CEQ
implementing regulations direct that
agencies shall include, at a minimum,
procedures required by 40 CFR
1501.2(d), 1502.9(c)(3), 1505.1,
1506.6(e), 1507.3(b)(2), and 1508.4
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(1992). APHIS’ procedures supplant the
APHIS Guidelines Concerning
Implementation of NEPA Procedures
originally published in the Federal
Register on August 28, 1979 (44 FR
50381-50384) and corrections as
published in the Federal Register on
August 31, 1979 (44 FR 51272-51274).

On June 3, 1994, we published in the
Federal Register (59 FR 28814-28821,
Docket No. 93-165-1) proposed
procedures implementing CEQ’s NEPA
regulations. Comments on the proposed
procedures were required to be received
on or before July 18, 1994. During the
comment period, we received a request
from the Association of Natural Bio-
control Producers that we extend the
comment period. The comment stated
that additional time was necessary to
allow interested parties to evaluate fully
and respond to the proposed
procedures. In response to this
comment, we published a notice in the
Federal Register on July 22, 1994 (59 FR
37442, Docket No. 93-165-2), reopening
and extending the comment period until
August 2, 1994.

We received seven comments by
August 2, 1994, from the following
commenters: American Veterinary
Medical Association; Asgrow Seed
Company; Association of Natural Bio-
control Producers; Environmental
Defense Fund; State of California,
Department of Food and Agriculture;
The Humane Society of the United
States; and the Office of the Secretary of
the U.S. Department of the Interior. We
carefully considered all of the
comments we received. Noteworthy
issues that were raised in comments—
whether or not they prompted changes
to the proposed procedures—are
developed below either under the
appropriate section headings or, if they
do not fit within a section heading,
under the “miscellaneous’ heading that
follows. Sections 372.1 through 372.3
and 372.7 through 372.10 were not
addressed in comments and, except
where language was modified to
improve clarity or eliminate, insofar as
possible, “jargon,” remain as originally
proposed.

Discussion of Issues

Definitions (Section 372.4)

One commenter, concerned that some
language in the procedures is too
species-specific, has suggested that
APHIS broaden significantly its
definition of “environment.” The term
“environment” is not defined in these
procedures. CEQ’s regulations provide
that the term “ ‘human environment’
shall be interpreted comprehensively to
include the natural and physical

environment and the relationship of
people with that environment.” 1 In
evaluating impacts of agency proposals
and exploring alternatives under NEPA,
we are guided by CEQ’s interpretation of
the term “human environment.” In
certain cases, limiting language is used
in these procedures, not to circumscribe
the scope of required NEPA analysis,
but in recognition of program
jurisdictional constraints. In no case is
language employed to limit APHIS’
environmental responsibilities.

Classification of Actions (Section 372.5)

One commenter has criticized the
failure of this section to distinguish
consistently between specific criteria for
and identification of classes of action.
He has also urged that examples and
classes of action be presented with
much greater specificity. We agree and
have rewritten this section (the
substance of which has not been
changed) in an attempt to accommodate
those concerns and for general
clarification.

Categorically Excluded Actions

One commenter has asked who will
make the decisions regarding what is or
is not categorically excluded. The
decision in the first instance belongs to
program personnel who should be
greatly assisted in that effort through the
rewrite of this section.

Another commenter is ‘‘concerned
about the possibility that APHIS may,
under the language now proposed,
consider the seizure or removal of wild
animals from a population for such
purposes as disease testing as actions
which are categorically excluded.” The
fact is that such seizures or removals,
which are generally very limited in
scope and humanely pursued, would
seldom have the potential to affect
significantly the quality of the human
environment.2

One commenter has inquired whether
small-scale field tests of genetically
engineered plants is included as a
categorically excluded action under
paragraph (c)(2), which provides an
exclusion for *‘[a]ctivities that are
carried out in laboratories, facilities, or
other areas designed to eliminate the
potential for harmful environmental
effects.” In fact, the environmental
assessment process has been undertaken

140 CFR 1508.14.

2|f the animals to be tested were listed as
endangered or threatened by the Federal
Government or otherwise protected (by treaty, for
example), then categorical exclusion would clearly
not be appropriate. In that case, the environmental
assessment or environmental impact statement
process (as well as any other required consultation
or process) would be undertaken.

for hundreds of permits that have been
issued to conduct small-scale (or
“confined,” as expressed in current
biotechnology literature) field tests of
genetically engineered plants. In every
case a finding of no significant impact
was reached, reason enough to conclude
that such tests ought to be categorically
excluded. To eliminate any confusion,
this action (including “notifications,”
which are little more than logical
extensions) will be described separately
as an example of categorical exclusions
under a retitled paragraph (c)(3). We
emphasize, in response to concerns
raised by another commenter on this
subject, that this categorical exclusion
applies only to confined field tests;
unconfined testing would not qualify for
categorical exclusion.

Two other commenters maintain that
the movement and release of at least
some nonindigenous species also would
qualify for categorical exclusion under
the same exclusion theory as small-scale
field tests of genetically engineered
plants. We agree that categorical
exclusion of some nonindigenous
species activities—movement to and
from ““‘containment,”” as well as the
release into a State’s environment of
pure cultures of organisms that are
either native or are established
introductions—is appropriate. These
actions also will be described separately
as examples of categorical exclusions
under paragraph (c)(3).

Finally, the substance of paragraph
(c)(3) of the proposed procedures is
provided as an example under
paragraph (c)(1) of these final
procedures. The substance of paragraph
(c)(5) of the proposed procedures
appears in these final procedures as
paragraph (c)(3), which has been retitled
“Licensing and permitting’” and
expanded to include activities described
in the preceding two paragraphs.

Early Planning for Applicants and Non-
APHIS Entities (Section 372.6)

One commenter has complained that
the failure to develop ‘‘the necessary
environmental data needs” leaves
potential applicants in the dark. This
situation, according to the commenter,
could lead to imposition of inconsistent
and burdensome requirements. Data
requirements have indeed been
developed for some agency programs.3
Other programs are in the process of
incorporating such requirements into
their guidance.

3 See for example, 7 CFR 340.4 (data requirements
for applications seeking authorization to introduce
genetically engineered organisms into the
environment).
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Miscellaneous

Appeals

One commenter has expressed
concern about ‘‘the absence of proposed
procedures to provide the public with
an opportunity to appeal APHIS
decisions with which it disagrees.” The
appeal procedures, according to that
commenter, should be made a part of
the agency’s NEPA procedures so that
the public will not be forced ““to seek
judicial review as the first and only
response to inadequate NEPA
documents.”

We do not believe that the agency’s
NEPA procedures should be the vehicle
through which APHIS decisions may be
appealed. These procedures are
designed to complement the CEQ
regulations and to ensure that the NEPA
process aids this agency’s
decisionmaking and contributes to
public understanding of APHIS’ duties
and functions at all levels of
administrative action. It is through
NEPA'’s public process that the best
possible documentation will be
prepared; turning that process into a
form of adjudication will do nothing to
enhance document quality.

Emergencies

The agency has been urged by one
commenter to address “‘emergencies’” in
its NEPA procedures. It has been
recommended that (1) the term
“emergency’’ be defined as “‘a situation
or occurrence of an extremely serious
nature that has developed suddenly and
unexpectedly and requires immediate
action to address a serious threat to life
or property,” and (2) a provision be
added to the procedures that would
require the agency to consult with CEQ
in emergency circumstances ‘‘as soon as
possible about alternative arrangements
for compliance with NEPA.”

The CEQ regulations, which deal
expressly with “‘emergency
circumstances,” have been (and will
continue to be) complied with by APHIS
as necessary. Duplicating the CEQ
“‘emergency’’ regulations here would
serve no useful purpose; indeed, we are
discouraged from doing so.4

Compliance Issues

One commenter has expressed
concern that Executive Order 12778
“moves all decision making and
document preparation to the highest
possible level —USDA national staff in
Hyattsville” and that the executive
order is at “‘odds with CEQA [California
Environmental Quality Act], and leaves

4See 40 CFR 1507.3 (**Such procedures shall not
paraphrase these regulations’).

[California citizens and officials] open
to limitation under CEQA despite
having met NEPA standards.”

The notice of proposed rulemaking
merely recited how these procedures are
affected by Executive Order 12778,
which we cannot disavow. But the fact
is that APHIS has not centralized
environmental decisionmaking; on the
contrary, environmental decisionmaking
at this agency is in the process of being
decentralized. Furthermore, it is
doubtful that California’s CEQA would
be found to be in “conflict” with this
agency'’s procedures. Nevertheless,
principles of federalism permit suits to
be brought in State court under State
law whether or not there is compliance
with a counterpart Federal statute.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget.

These procedures satisfy the
requirement to implement CEQ’s NEPA
regulations and have been designed to
reduce to a minimum the regulatory
burden on small entities and all other
individuals and organizations, public
and private.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that these procedures will
not have a significant economic impact
on a substantial number of small
entities.

Executive Order 12372

This program/activity is listed in the
catalogy of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12778

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. This rule (1) Preempts all State
and local laws and regulations that are
in conflict with these procedures; (2)
has no retroactive effect; and (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

The National Environmental Policy Act

Implementation of these procedures
willl not significantly impact the quality
of the human environment.

Paperwork Reduction Act

These procedures contain no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 372

Administrative practice and
procedure, Environmental assessment,
Environmental impact statement, and
National Environmental Policy Act.

Accordingly, title 7, chapter Ill, of the
Code of Federal Regulations is amended
by adding a new part 372 to read as
follows:

PART 372—NATIONAL
ENVIRONMENTAL POLICY ACT
IMPLEMENTING PROCEDURES

Sec.

372.1 Purpose.

372.2 Designation of responsible APHIS
official.

372.3 Information and assistance.

372.4 Definitions.

372.5 Classification of actions.

372.6 Early planning for applicants and
non-APHIS entities.

372.7 Consultation.

372.8 Major planning and decision points
and public involvement.

372.9 Processing and use of environmental
documents.

372.10 Supplementing environmental
impact statements.

Authority: 42 U.S.C. 4321 et seq.; 40 CFR
parts 1500-1508; 7 CFR parts 1b, 2.17, 2.51,
371.2, 371.2(m), 371.13(d), and 371.14(b).

§372.1 Purpose.

These procedures implement section
102(2) of the National Environmental
Policy Act by assuring early and
adequate consideration of
environmental factors in Animal and
Plant Health Inspection Service
planning and decisionmaking and by
promoting the effective, efficient
integration of all relevant environmental
requirements under the National
Environmental Policy Act. The goal of
timely, relevant environmental analysis
will be secured principally by adhering
to the National Environmental Policy
Act implementing regulations (40 CFR
parts 1500-1508), especially provisions
pertaining to timing (8 1502.5),
integration (8 1502.25), and scope of
analysis (8§ 1508.25).

§372.2 Designation of responsible APHIS
official.

The Administrator of APHIS, or an
agency official to whom the
Administrator may formally delegate the
task, is responsible for overall review of
APHIS’ NEPA compliance.
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§372.3 Information and assistance.
Information, including the status of
studies, and the availability of reference

materials, as well as the informal
interpretations of APHIS’ NEPA
procedures and other forms of
assistance, will be made available upon
request to Environmental Analysis and
Documentation, Biotechnology,
Biologics, and Environmental
Protection, APHIS, USDA, P.O. Drawer
810, Riverdale MD 20738, (301) 436—
8565 (Hyattsville) or (301) 734-8565
(Riverdale).

§372.4 Definitions.

The terminology set forth in the
Council on Environmental Quality’s
(CEQ) implementing regulations at 40
CFR part 1508 is incorporated herein. In
addition, the following terms, as used in
these procedures, are defined as follows:

APHIS. The Animal and Plant Health
Inspection Service (APHIS).

Decisionmaker. The agency official
responsible for executing findings of no
significant impact in the environmental
assessment process and the record of
decision in the environmental impact
statement process.

Department. The United States
Department of Agriculture (USDA).

Environmental unit. Environmental
Analysis and Documentation, the
analytical unit in Biotechnology,
Biologics, and Environmental Protection
responsible for coordinating APHIS’
compliance with the National
Environmental Policy Act and other
environmental laws and regulations.

§372.5 Classification of actions.

(a) Actions normally requiring
environmental impact statements. This
class of policymakings and rulemakings
seeks to establish programmatic
approaches to animal and plant health
issues. Actions in this class typically
involve the agency, an entire program,
or a substantial program component and
are characterized by their broad scope
(often global or nationwide) and
potential effect (impacting a wide range
of environmental quality values or
indicators, whether or not affected
individuals or systems may be
completely identified at the time).
Ordinarily, new or untried
methodologies, strategies, or techniques
to deal with pervasive threats to animal
and plant health are the subjects of this
class of actions. Alternative means of
dealing with those threats usually have
not been well developed. Actions in this
class include:

(1) Formulation of contingent
response strategies to combat future
widespread outbreaks of animal and
plant diseases; and

(2) Adoption of strategic or other long-
range plans that purport to adopt for
future program application a preferred
course of action.

(b) Actions normally requiring
environmental assessments but not
necessarily environmental impact
statements. This class of APHIS actions
may involve the agency as a whole or
an entire program, but generally is
related to a more discrete program
component and is characterized by its
limited scope (particular sites, species,
or activities) and potential effect
(impacting relatively few environmental
values or systems). Individuals and
systems that may be affected can be
identified. Methodologies, strategies,
and techniques employed to deal with
the issues at hand are seldom new or
untested. Alternative means of dealing
with those issues are well established.
Mitigation measures are generally
available and have been successfully
employed. Actions in this class include:

(1) Policymakings and rulemakings
that seek to remedy specific animal and
plant health risks or that may affect
opportunities on the part of the public
to influence agency environmental
planning and decisionmaking. Examples
of this category of actions include:

(i) Development of program plans that
seek to adopt strategies, methods, and
techniques as the means of dealing with
particular animal and plant health risks
that may arise in the future;

(i) Implementation of program plans
at the site-specific, action level, except
for actions that are categorically
excluded, as provided in paragraph (c)
of this section.

(2) Planning, design, construction, or
acquisition of new facilities, or
proposals for modifications to existing
facilities.

(3) Disposition of waste and other
hazardous or toxic materials at
laboratories and other APHIS facilities,
except for actions that are categorically
excluded, as provided in paragraph (c)
of this section.

(4) Approvals and issuance of permits
for proposals involving genetically
engineered or nonindigenous species,
except for actions that are categorically
excluded, as provided in paragraph (c)
of this section.

(5) Research or testing that:

(i) Will be conducted outside of a
laboratory or other containment area
(field trials, for example); or

(ii) Reaches a stage of development
(e.g., formulation of premarketing
strategies) that forecasts an irretrievable
commitment to the resulting products or
technology.

(c) Categorically excluded actions.
This class of APHIS actions shares many

of the same characteristics—particularly
in terms of the extent of program
involvement, as well as the scope, effect
of, and the availability of alternatives to
proposed actions—as the class of
actions that normally requires
environmental assessments but not
necessarily environmental impact
statements. The major difference is that
the means through which adverse
environmental impacts may be avoided
or minimized have actually been built
right into the actions themselves. The
efficacy of this approach generally has
been established through testing and/or
monitoring. The Department of
Agriculture has also promulgated a
listing of categorical exclusions that are
applicable to all agencies within the
department unless their procedures
provide otherwise. Those categorical
exclusions, codified at 7 CFR 1b.3(a),
are entirely appropriate for APHIS.
Other actions in this class include:

(1) Routine measures. (i) Routine
measures, such as identifications,
inspections, surveys, sampling that does
not cause physical alteration of the
environment, testing, seizures,
guarantines, removals, sanitizing,
inoculations, control, and monitoring
employed by agency programs to pursue
their missions and functions. Such
measures may include the use—
according to any label instructions or
other lawful requirements and
consistent with standard, published
program practices and precautions—of
chemicals, pesticides, or other
potentially hazardous or harmful
substances, materials, and target-
specific devices or remedies, provided
that such use meets all of the following
criteria (insofar as they may pertain to
a particular action):

(A) The use is localized or contained
in areas where humans are not likely to
be exposed, and is limited in terms of
quantity, i.e., individualized dosages
and remedies;

(B) The use will not cause
contaminants to enter water bodies,
including wetlands;

(C) The use does not adversely affect
any federally protected species or
critical habitat; and

(D) The use does not cause
bioaccumulation.

(ii) Examples of routine measures
include:

(A) Inoculation or treatment of
discrete herds of livestock or wildlife
undertaken in contained areas (such as
a barn or corral, a zoo, an exhibition, or
an aviary);

(B) Pesticide treatments applied to
infested plants at a nursery; and

(C) Isolated (for example, along a
highway) weed control efforts.
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(2) Research and development
activities. (i) Activities that are carried
out in laboratories, facilities, or other
areas designed to eliminate the potential
for harmful environmental effects—
internal or external—and to provide for
lawful waste disposal.

(ii) Examples of this category of
actions include:

(A) The development and/or
production (including formulation,
repackaging, movement, and
distribution) of previously approved
and/or licensed program materials,
devices, reagents, and biologics;

(B) Research, testing, and
development of animal repellents; and

(C) Development and production of
sterile insects.

(3) Licensing and permitting. (i)
Issuance of a license, permit, or
authorization to ship for field testing
previously unlicensed veterinary
biological products;

(ii) Permitting, or acknowledgment of
notifications for, confined field releases
of genetically engineered organisms and
products; and

(iii) Permitting of:

(A) Importation of nonindigenous
species into containment facilities,

(B) Interstate movement of
nonindigenous species between
containment facilities, or

(C) Releases into a State’s
environment of pure cultures of
organisms that are either native or are
established introductions.

(4) Rehabilitation of facilities.
Rehabilitation of existing laboratories
and other APHIS facilities, functional
replacement of parts and equipment,
and minor additions to such existing
APHIS facilities.

(d) Exceptions for categorically
excluded actions. Whenever the
decisionmaker determines that a
categorically excluded action may have
the potential to affect “significantly” the
quality of the ““human environment,” as
those terms are defined at 40 CFR
1508.27 and 1508.14, respectively, and
environmental assessment or an
environmental impact statement will be
prepared. For example:

(1) When any routine measure, the
incremental impact of which, when
added to other past, present, and
reasonably foreseeable future actions
(regardless of what agency or person
undertakes such actions), has the
potential for significant environmental
impact;

(2) When a previously licensed or
approved biologic has been
subsequently shown to be unsafe, or
will be used at substantially higher
dosage levels or for substantially
different applications or circumstances

than in the use for which the product
was previously approved;

(3) When a previously unlicensed
veterinary biological product to be
shipped for field testing contains live
microorganisms or will not be used
exclusively for in vitro diagnostic
testing; or

(4) When a confined field release of
genetically engineered organisms or
products involves new species or
organisms or novel modifications that
raise new issues.

§372.6 Early planning for applicants and
non-APHIS entities.

Each prospective applicant who
anticipates the need for approval of
proposed activities classified as
normally requiring environmental
documentation is encouraged to contact,
at the earliest opportunities, APHIS’
program staff.

§372.7 Consultation.

Prospective applicants are encouraged
to contact APHIS programs officials to
determine what types of environmental
analyses or documentation, if any, need
to be prepared. NEPA documents will
incorporate, to the fullest extent
possible, surveys and studies required
by other environmental statutes, such as
the Endangered Species Act.

§372.8 Major planning and decision points
and public involvement.

(a) Major planning and decisions
points. The NEPA process will be fully
coordinated with APHIS planning in
cooperation with program personnel.
Specific decision points or milestones
will be identified and communicated to
the public and others in a notice of
intent and in the context of the public
scoping process.

(b) Public involvement. There will be
an early and open process for
determining the scope of issues to be
addressed in the environmental impact
statement process.

(1) A notice of intent to prepare an
environmental impact statement will be
published in the Federal Register as
soon as it is determined that a proposed
major Federal action has the potential to
affect significantly the quality of the
human environment. The notice may
include a preliminary scope of
environmental study. All public and
other involvement in APHIS’
environmental impact statement
process, including the scoping process,
commenting on draft documents, and
participation in the preparation of any
supplemental documents, will be
pursuant to CEQ’s implementing
regulations.

(2) Opportunities for public
involvement in the environmental

assessment process will be announced
in the same fashion as the availability of
environmental assessments and findings
of no significant impact.

(3) Notification of the availability of
environmental assessments and findings
of no significant impact for proposed
activities will be published in the
Federal Register, unless it is determined
that the effects of the action are
primarily of regional or local concern.
Where the effects of the action are
primarily of regional or local concern,
notice will normally be provided
through publication in a local or area
newspaper of general circulation and/or
the procedures implementing Executive
Order 12372, “Intergovernmental
Review of Federal Programs.”

(4) All environmental documents,
comments received, and any underlying
documents, including interagency
correspondence where such
correspondence transmits comments of
Federal agencies on the environmental
impact of proposals for which
documents were prepared (except for
privileged or confidential information
(50 FR 38561)), will be made available
to the public upon request. Materials to
be made available will be provided
without charge, to the extent
practicable, or at a fee not more than the
actual cost of reproducing copies
required to be sent to other Federal
agencies, including CEQ.

§372.9 Processing and use of
environmental documents.

(a) Environmental assessments will be
forwarded immediately upon
completion to the decisionmaker for a
determination of whether the proposed
action may have significant effects on
the quality of the human environment,
and for the execution, as appropriate, of
a finding of no significant impact or a
notice of intent to prepare an
environmental impact statement.

(1) The availability of environmental
assessments will be announced by
publishing a notice consistent with the
notification provisions of § 372.8.

(2) Comments, if any, will be
transmitted, together with any analyses
and recommendations, to the APHIS
decisionmaker who may then take
appropriate action.

(3) Changes to environmental
assessments and findings of no
significant impact that are prompted by
comments, new information, or any
other source, will normally be
announced in the same manner as the
notice of availability (except that all
commenters will be mailed copies of
changes directly) prior to implementing
the proposed action or any alternative.
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(b) Environmental impact statements
will be processed from inception
(publication of the notice of intent) to
completion (publication of a final
environmental impact statement or a
supplement) according to the Council
on Environmental Quality
implementing regulations.

(c) For rulemaking or adjudicatory
proceedings, relevant environmental
documents, comments, and responses
will be a part of the administrative
record.

(d) For all APHIS activity that is
subject to the NEPA process, relevant
environmental documents, comments,
and responses will accompany
proposals through the review process.

(e) The APHIS decisionmaker will
consider the alternatives discussed in
environmental documents in reaching a
determination on the merits of proposed
actions.

(f) APHIS will implement mitigation
and other conditions established in
environmental documentation and
committed to as part of the
decisionmaking process.

§372.10 Supplementing environmental
impact statements.

Once a decision to supplement an
environmental impact statement is
made, a notice of intent will be
published. The administrative record
will thereafter be open. The
supplemental document will then be
processed in the same fashion
(exclusive of scoping) as a draft and a
final statement (unless alternative
procedures are approved by CEQ) and
will become part of the administrative
record.

Done in Washington, DC, this 26th day of
January 1995.

Terry L. Medley,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 95-2450 Filed 1-31-95; 8:45 am]
BILLING CODE 3410-34-M

Agricultural Marketing Service

7 CFR Part 1032
[DA—95-08]
Milk in the Southern lllinois-Eastern

Missouri Marketing Area; Suspension
of Certain Provisions of the Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Suspension of rule.

SUMMARY: This document suspends a
portion of the pool supply plant
definition of the Southern Illinois-
Eastern Missouri Federal milk

marketing order (Order 32) for the
month of January 1995. The proposed
suspension was requested by Mid-
America Dairymen, Inc., and Prairie
Farms, Inc., which contend the
proposed action is necessary to ensure
that producers’ milk historically
associated with Order 32 will continue
to be priced and pooled under the order.
EFFECTIVE DATE: January 1, 1995,
through January 31, 1995.

FOR FURTHER INFORMATION CONTACT:
Nicholas Memoli, Marketing Specialist,
USDA/AMS/Dairy Division, Order
Formulation Branch, Room 2971, South
Building, P.O. Box 96456, Washington,
DC 20090-6456, (202) 690-1932.
SUPPLEMENTARY INFORMATION: Prior
document in this proceeding:

Notice of Proposed Suspension:
Issued December 27, 1994; published
January 3, 1995 (60 FR 65).

The Regulatory Flexibility Act (5
U.S.C. 601-612) requires the Agency to
examine the impact of a proposed rule
on small entities. Pursuantto 5 U.S.C.
605(b), the Administrator of the
Agricultural Marketing Service has
certified that this rule will not have a
significant economic impact on a
substantial number of small entities.
This rule lessens the regulatory impact
of the order on certain milk handlers
and tends to ensure that dairy farmers
will continue to have their milk priced
under the order and thereby receive the
benefits that accrue from such pricing.

The Department is issuing this final
rule in conformance with Executive
Order 12866.

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This rule is not intended
to have a retroactive effect. This rule
will not preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), provides that
administrative proceedings must be
exhausted before parties may file suit in
court. Under section 608c(15)(A) of the
Act, any handler subject to an order may
file with the Secretary a petition stating
that the order, any provisions of the
order, or any obligation imposed in
connection with the order is not in
accordance with the law and requesting
a modification of an order or to be
exempted from the order. A handler is
afforded the opportunity for a hearing
on the petition. After a hearing, the
Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which the handler is an inhabitant, or

has its principal place of business, has
jurisdiction in equity to review the
Secretary’s ruling on the petition,
provided a bill in equity is filed not
later than 20 days after the date of the
entry of the ruling.

This order of suspension is issued
pursuant to the provisions of the
Agricultural Marketing Agreement Act
and of the order regulating the handling
of milk in the Southern Illinois-Eastern
Missouri marketing area.

Notice of proposed rulemaking was
published in the Federal Register on
January 3, 1995 (60 FR 65) concerning
a proposed suspension of certain
provisions of the order. Interested
persons were afforded opportunity to
file written data, views and arguments
thereon. One comment letter supporting
the proposed suspension was received.

After consideration of all relevant
material, including the proposal in the
notice and other available information,
it is hereby found and determined that
for the period of January 1, 1995,
through January 31, 1995, the following
provisions of the order do not tend to
effectuate the declared policy of the Act:

In §1032.7(c), the words “‘each of”,
the letter ‘s’ at the end of the word
“months”, and the words “‘through
January” and “‘for the months of
February”.

Statement of Consideration

This rule suspends a portion of the
pool supply plant definition of the
Southern Illinois-Eastern Missouri
Federal milk order. The suspension
allows a supply plant to qualify as a
pool plant during the month of January
1995 if it qualified as a pool supply
plant during the immediately preceding
month of September.

Mid-America Dairymen, Inc. (Mid-
America), and Prairie Farms, Inc.
(Prairie Farms), jointly requested the
suspension. According to the request
letter, Mid-America lost a major account
with a pool distributing plant regulated
under Order 32, effective December 16,
1994. As a result, Mid-America and
Prairie Farms contend that much of the
producer milk supplying the
distributing plant will no longer be
needed for Class | use. The proponents
assert that the order should not penalize
producers who have historically
supplied the Class | needs of the market
by requiring milk shipments that are not
needed.

Mid-America and Prairie Farms filed
a comment letter reiterating its support
for the proposed suspension. No
comments were received in opposition
to the proposed action.

The suspension is found to be
necessary for the purpose of assuring
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that producers whose milk has long
been associated with the Southern
Ilinois-Eastern Missouri marketing area
will continue to benefit from pooling
and pricing under the order.

It is hereby found and determined
that thirty days’ notice of the effective
date hereof is impractical, unnecessary
and contrary to the public interest in
that:

(a) The suspension is necessary to
reflect current marketing conditions and
to assure orderly marketing conditions
in the marketing area, in that such rule
is necessary to permit the continued
pooling of the milk of dairy farmers who
have historically supplied the market
without the need for making costly and
inefficient movements of milk;

(b) This suspension does not require
of persons affected substantial or
extensive preparation prior to the
effective date; and

(c) Notice of proposed rulemaking
was given interested parties and they
were afforded opportunity to file written
data, views or arguments concerning
this suspension. One comment letter
supporting the proposed suspension
was received.

Therefore, good cause exists for
making this order effective less than 30
days from the date of publication in the
Federal Register.

List of Subjects in 7 CFR Part 1032

Milk marketing orders.

For the reasons set forth in the
preamble, the following provision in
Title 7, Part 1032, is amended as
follows:

PART 1032—MILK IN THE SOUTHERN
ILLINOIS-EASTERN MISSOURI
MARKETING AREA

1. The authority citation for 7 CFR
Part 1032 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

§1032.7

2.1n §1032.7(c), the words “‘each of”,
the letter ‘s’ at the end of the word
“months”, and the words “‘through
January” and ‘“‘for the months of
February”, are suspended for the period
of January 1, 1995, through January 31,
1995.

Dated: January 27, 1995.
Patricia Jensen,

Acting Assistant Secretary, Marketing and
Regulatory Programs.

[FR Doc. 95-2447 Filed 1-31-95; 8:45 am]
BILLING CODE 3410-02—P

[Suspended in part]

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 926

Montana Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving, with
certain exceptions and additional
requirements, a proposed amendment to
the Montana regulatory program
(hereinafter referred to as the ‘““Montana
program’’) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA). Montana proposed revisions
to statutes pertaining to ownership and
control of operations, violation history
updates, notices of intent for
prospecting, and consent to surface
mining by surface owner. The
amendment is intended to revise the
Montana program to be consistent with
the corresponding Federal regulations
and SMCRA, improve operational
efficiency, and comply with a decision
by the State Supreme Court.

EFFECTIVE DATE: February 1, 1995.

FOR FURTHER INFORMATION CONTACT:
Guy V. Padgett, Telephone: (307) 261—
5776.

SUPPLEMENTARY INFORMATION:
I. Background on the Montana Program

On April 1, 1980, the Secretary of the
Interior conditionally approved the
Montana program. General background
information on the Montana program,
including the Secretary’s findings, the
disposition of comments, and
conditions of approval of the Montana
program can be found in the April 1,
1980, Federal Register (45 FR 21560).
Subsequent actions concerning
Montana’s program and program
amendments can be found at 30 CFR
926.15 and 926.16.

Il. Proposed Amendment

By letters dated June 16 and July 28,
1993 (Administrative Record No. MT—
11-01), Montana submitted a proposed
amendment to its program pursuant to
SMCRA.

Montana submitted the proposed
amendment in response to statutory
changes adopted by the Montana 1993
Legislature regarding notices of intent
for “prospecting,” ownership and
control provisions, violation history
updates, surface owner consent, and
editorial changes. OSM announced

receipt of the proposed amendment in
the August 27, 1993, Federal Register
(58 FR 45303), provided an opportunity
for a public hearing or meeting on its
substantive adequacy, and invited
public comment on its adequacy
(Administrative Record No. MT-11-09).
Because no one requested a public
hearing or meeting, none was held. The
public comment period ended
September 27, 1993.

During its review of the amendment,
OSM identified concerns relating to the
proposed deletion of Montana Code
Annotated (MCA) 82—-4—-224 concerning
surface owner consent and the proposed
provisions of MCA 82—-4-226(8)
concerning coal exploration
(““prospecting’’) under notices of intent.
OSM notified Montana of these
concerns by letter dated January 19,
1994 (Administrative Record No. MT—
11-18).

Montana responded in a letter dated
July 28, 1994 (Administrative Record
No. MT-11-19) by submitting
additional explanatory information for
the two statutory provisions noted
above and concerning MCA 82-4-203
(definitions).

Based upon the additional
explanatory information for the
proposed program amendment
submitted by Montana, OSM reopened
the public comment period in the
August 11, 1994, Federal Register (59
FR 41262; Administrative Record No.
MT-11-20). The public comment period
ended on August 26, 1994.

I11. Director’s Findings

As discussed below, the Director in
accordance with SMCRA and 30 CFR
732.15 and 732.17 finds, with certain
exceptions and additional requirements,
that the proposed program amendment
submitted by Montana on June 16 and
July 28, 1993, and as clarified by it on
July 28, 1994, is no less effective in
meeting SMCRA'’s requirements than
the corresponding Federal regulations
and no less stringent than SMCRA.
Accordingly, the Director approves the
proposed amendment, with certain
exceptions and additional requirements.

1. Nonsubstantive Revisions to
Montana’s Statutes

Montana proposed revisions to the
following previously-approved statutes
that are nonsubstantive in nature and
consist of minor editorial, punctuation,
or grammatical changes (corresponding
Federal regulation and/or SMCRA
provisions are listed in parentheses):
82-4-203, MCA, subsections (14), (16),

(21), (23), (29), (34), (35), and (36)

(SMCRA Section 701, 301 CFR 700.5

& 701.5), definitions;
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82-4-226, MCA, subsections (2), (3), (5),
and (6) (SMCRA Section 512 and 30
CFR Part 732), coal exploration
(““prospecting’) permits and notices of
intent; and

82-4-227, MCA, subsections (1), (2), (3),
(7), (8), and (9) (SMCRA Section 510),
permit approval/denial.

Because the proposed revisions to
these previously-approved statutory
provisions are nonsubstantive in nature,
the Director finds that these proposed
Montana statutes are no less effective in
meeting SMCRA'’s requirements than
the Federal regulations and no less
stringent than SMCRA.. The Director
approves these proposed statutes.

2. Unintentional Substantive Revision to
82-4-227, MCA, subsection (10)

Montana proposed a revision to 82—4—
227(10), MCA, that the State labels, and
presumably intended, as a
nonsubstantive grammatical change.
The provision is proposed to be revised,
in part, as follows:

A permit or major permit revision for a
strip- or underground-coal-mining operation
may not be issued unless the applicant has
affirmatively demonstrated by its coal
conservation plan that no failure to conserve
coal will not occur.

The last part of this proposal, by
requiring the conservation plan to
demonstrate that no failure to conserve
coal will not occur, would require the
conservation plans to demonstrate that
all such failures will occur. Such a
revision would reverse the meaning of
the existing provision, which requires
the conservation plan to demonstrate
that no failure to conserve coal will
occur.

This proposed requirement would
contradict one purpose of the Montana
statute as stated at MCA 82—4-202(g):
“[i]t is the declared policy of this state
and its people to * * * prevent the
failure to conserve coal.” For this
reason, OSM believes that the proposal
represents an unintended grammatical
error, and that Montana either (1) meant
to delete the word ““no” in the phrase
“* * * that no failure to conserve coal
* * *7 or (2) did not mean to add the
word “not” in the phrase “* * * failure
to conserve coal will not occur.” Based
on this believe, the Director is
approving the proposed provision, with
the understanding that the coal
conservation plan must affirmatively
demonstrate that failure to conserve coal
will be prevented. The Director is also
requiring Montana to further revise this
provision to clarify this intent.

3. MCA 82-4-224, Consent or Waiver by
Surface Owner

Montana proposes to repeal statutory
Section 82—4-224, MCA, which
provides that:

[IIn those instances in which the surface
owner is not the owner of the mineral estate
proposed to be mined by strip-mining
operations, the application for a permit shall
include the written consent or a waiver by
the owner or owners of the surface lands
involved to enter and commence strip-
mining operations on such land, except that
nothing in this section applies when the
mineral estate is owned by the federal
government in fee or in trust for an Indian
tribe.

Montana proposes this action (effective
October 1, 1993) in accordance with a
decision in the case of Western Energy
Co. v. Genie Land Co., 227 Mont. 74,
737 P.2d 478 (1987). In that case the
Montana Supreme Court found the
statutory section, and any rules adopted
for the implementation thereof, to be
unconstitutional and in violation of the
Montana constitution, in that it
permitted a taking without due process,
permitted the taking of private property
without just compensation, and
permitted the impairment of the
obligation of a contract. This statutory
provision was originally approved as a
counterpart provision to Section
510(b)(6) of SMCRA (45 FR 21560; April
1, 1980; see Administrative Record No.
MT-1, Appendix C).

While Montana has repealed this
statutory provision, it continues to
provide regulations at ARM 26.4.303(15)
and 26.4.405(6)(k) that impose
requirements which are substantively
equivalent to those imposed by Section
510(b)(6) of SMCRA. SMCRA Section
510(b)(6) requires that in cases where
the private mineral estate has been
severed from the private surface estate,
no permit shall be approved unless the
application demonstrates, and the
regulatory authority finds, that the
applicant has submitted to the
regulatory authority either (1) the
written consent of the surface owner to
coal extraction by surface mining, (2) a
conveyance that expressly grants or
reserves the right to coal extraction by
surface mining, or (3) if the conveyance
does not expressly grant the right to coal
extraction by surface mining, the
surface-subsurface legal relationship
shall be determined in accordance with
State law.

In cases where the mineral and
surface estates are severed, ARM
26.4.303(15) requires each application
to contain either (1) a written consent by
the surface owner to mineral extraction
by strip mining, (2) a conveyance that
expressly grants or reserves the right to

mineral extraction by strip mining, or
(3) if the conveyance does not expressly
grant the right to mineral extraction by
strip mining, documentation that under
Montana law the applicant has the legal
right to mineral extraction by strip
mining. In those same cases (where the
mineral and surface estates are severed),
ARM 26.4.405(6)(k) provides that the
Department of State Lands (DSL) may
not approve a permit unless the
application demonstrates, and DSL’s
findings confirm, that the applicant has
submitted the documentation required
by ARM 26.4.303.

In its letter of January 19, 1994
(Administrative Record No. MT-11-18),
OSM requested that Montana address
(1) whether it intended, in response to
the Montana Supreme Court decision
discussed above, to propose the repeal
of ARM 26.4.303(15) and 26.4.405(6)(K),
and (2) whether Montana retained the
statutory authority to promulgate and
enforce those regulations, given the
repeal of 82—4-224, MCA.

In its response of July 28, 1994,
(Administrative Record No. MT-11-19),
DSL’s Chief Legal Counsel states that
the statutory authority for ARM
26.4.303(15) lies in 82—4-222(1)(d),
MCA, which requires that a permit
application state the source of the
applicant’s legal right to mine the
mineral on the land affected by the
permit. Montana further states that the
statutory authority for ARM
26.4.405(6)(k) lies in 82—4-231(4), MCA;
that provision requires DSL to
determine whether each application is
administratively complete, which
means, among other things, that it
contains information addressing each
application requirement in 82—-4-222,
MCA, and the rules implementing that
section. Montana further states that
since neither of the two regulatory
provisions is based on the repealed
statutory section (82—4-224, MCA),
Montana has no plans to repeal those
regulatory provisions.

In its review of this proposed
amendment, OSM noted that the
Montana program also contains, at MCA
82-4-203(35) and (36), statutory
definitions of “waiver’” and “written
consent,” and found no use of these
terms other than in the repealed section
82-4-224, MCA. In its January 19, 1994,
letter (Administrative Record No. MT—
11-18), OSM requested that Montana
address the meaning of these terms in
the absence of the repealed provision. In
its July 28, 1994, response
(Administrative Record No. MT-11-19),
DSL’s Chief Legal Counsel states that
these statutory definitions no longer
serve any purpose within the statute,
but that their presence poses no
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problem for the administration of the
statute.

Based on Montana’s representations
in its July 28, 1994, response
(Administrative Record No. MT-11-19),
OSM finds that the Montana program
contains provisions at ARM
26.4.303(15) and 26.4.405(6)(K) that are
no less stringent than the requirements
of Section 510(b)(6) of SMCRA, and that
Montana has adequate statutory
authority for the promulgation and
enforcement of these regulatory
provisions. Therefore the Director finds
that the proposed repeal of 82—4-224,
MCA, does not render the Montana
program any less stringent that SMCRA,
and is approving the proposed repeal of
that section.

4. MCA 82-4-226(1), Requirement for
Prospecting Permit

Montana proposes to delete the
introductory phrase ““[o]n and after
March 16, 1973,” from the beginning of
this subsection, which (with an
exception discussed in Finding No. 5
below) makes it unlawful to prospect on
land not included in a valid strip-
mining or underground-mining permit
without the possession of a valid
prospecting permit. Under the proposed
revision, the requirement for a
prospecting permit would not be limited
to the period after March 16, 1973.

Since any current or future
prospecting would be subject to this
subsection either with or without this
time-limiting introductory phrase, the
Director finds this proposed revision to
be nonsubstantive in nature, and thus
that the proposed revised statute is no
less effective in meeting SMCRA'’s
requirements than the Federal
regulations and no less stringent than
SMCRA. The Director approves the
proposed revision.

5. MCA 82-4-226(1) and (8),
Prospecting Under Notice of Intent

At MCA 82-4-226(1), Montana
proposes an exception to the provision
that it is unlawful to conduct
prospecting operations without a
prospecting permit; the exception
proposed is provided in proposed new
subsection MCA 82-4-226(8). Proposed
subsection MCA 82-4-226(8) would
provide as follows:

(8) Prospecting that is not conducted in an
area designated unsuitable for coal mining
pursuant to 82—4-227 or 82—-4-228 and that
is not conducted for the purpose of
determining the location, quality, or quantity
of a natural mineral deposit is not subject to
subsections (1) through (7). However, a
person who conducts this prospecting shall
file with the department a notice of intent to
prospect, containing the information required

by the department, before commencing
prospecting operations. If this prospecting
substantially disturbs the natural land
surface, it must be conducted in accordance
with the performance standards of the
department’s rules regulating the conduct
and reclamation of prospecting operations
that remove coal. The department may
inspect these prospecting and reclamation
operations at any reasonable time.

OSM notes that subsections (1) through
(7) of MCA 82-4-226 currently specify
the requirements for prospecting
permits, bonds, and reports; these
requirements currently apply to all
prospecting operations.

Montana is not at this time proposing
as a program amendment any
regulations to implement this proposed
statutory provision. In its July 28, 1994,
letter (Administrative Record No. MT—
11-19), Montana expressed its intent to
promulgate such rules in the near
future. Further, OSM is aware that
Montana has in fact initiated State
rulemaking proceedings to promulgate
such rules. Because Montana is not now
proposing regulations to implement
these proposed statutory revisions, but
has initiated efforts to do so, OSM has
reviewed the proposed statutory
provisions only in comparison to the
requirements of SMCRA, where they
exist, rather than in comparison to the
requirements of the implementing
Federal regulations. Therefore, the
Director notes here that, to the extent he
approves these statutory provisions (as
discussed below), Montana may not
implement these statutory provisions
concerning prospecting under notices of
intent, until such time as Montana
proposes, and OSM approves, State
regulations that (in conjunction with
these statutory provisions) are no less
stringent that SMCRA Section 512 and
no less effective in achieving those
requirements than the implementing
Federal regulations at 30 CFR Part 772.

OSM notes that under MCA 82-4—
203(20), “mineral” means coal and
uranium. OSM also notes that it has
codified at 30 CFR 926.16(f) a
requirement that Montana amend its
definition of the term “‘prospecting” to
be no less effective in implementing
SMCRA’s requirements than the Federal
definition of the term “‘coal
exploration.”

a. Prospecting (Coal Exploration) Under
Notices of Intent

Section 512(a) of SMCRA requires
that each State and Federal program
include a requirement that coal
exploration operations which
substantially disturb the natural land
surface be conducted in accordance
with exploration regulations issued by

the regulatory authority. Moreover,
section 512(a) of SMCRA provides that
such regulations must include, at a
minimum: (1) The requirement that
prior to conducting any exploration, a
person must file with the regulatory
authority notice of intention to explore
(including a description of the proposed
area and the proposed time period); and
(2) provisions of reclamation in
accordance with the performance
standards of SMCRA Section 515.
Section 512(d) requires that no operator
shall remove more than 250 tons of coal
pursuant to an exploration permit
without the specific written approval of
the regulatory authority. As noted
above, OSM has promulgated
regulations implementing these
statutory provisions at 30 CFR Part 772;
but Montana’s proposed statutory
provisions are being reviewed in
comparison to the statutory
requirements of SMCRA rather than to
the Federal regulatory requirements.

The proposed Montana statute would
prohibit prospecting (coal exploration)
under notices of intent on lands
designated as unsuitable for mining, and
would additionally prohibit prospecting
under notices of intent if the
prospecting is conducted for the
purpose of determining the location,
quality, or quantity of a coal deposit, no
matter on what lands or the degree of
disturbance. There is a prohibition
against exploring under a notice of
intent on land designated as unsuitable
for mining in the Federal regulations at
30 CFR 772.11(a) and 772.12(a), but
there is no Federal prohibition against
exploring under a notice of intent when
the purpose is to determine the location,
quality, or quantity of a coal deposit.
Under SMCRA Section 505(b), no State
law which provides for more stringent
land use and environmental controls
than SMCRA shall be construed as being
inconsistent with SMCRA.

However, SMCRA Section 512(d)
explicitly prohibits the removal of more
than 250 tons of coal pursuant to
exploration activities without the
specific written approval of the
regulatory authority. OSM interprets
this requirement for “specific written
approval,” together with the title of
SMCRA Section 512 (“‘Coal Exploration
Permits’’), as a requirement that a coal
exploration permit be obtained for
exploration activities that will remove
more than 250 tons of coal (see 48 FR
40622, 40622, 40626; September 8,
1983). The proposed Montana provision
does not correspondingly prohibit
prospecting under notices of intent
when more than 250 tons of coal will be
removed. In its letter of July 28, 1994
(Administrative Record No. MT-11-19),
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Montana argues that, while it would be
legally possible under its proposed
statute for a drilling operation
conducted to characterize overburden or
an overburden sampling pit to remove
more than 250 tons of coal, it is
extremely improbable that such an
operation would do so, and further that
no prospecting operation in Montana
has ever done so. However, SMCRA
Section 512(d) is a clear and absolute
requirement. Montana’s proposed
provision fails to prohibit the removal of
more than 250 tons of coal by
prospecting (exploration) activities
under a notice of intent, and thus does
not contain all applicable provisions of
SMCRA Section 512, and hence is
inconsistent with SMCRA.

In summary, proposed 82—-4-226(1)
and the first two sentences of proposed
82-4-226(8), MCA, are as stringent as
the provisions of SMCRA in prohibiting
prospecting activities under notices of
intent on lands designated as unsuitable
for mining, and more stringent in
prohibiting such activities on any lands
when the purpose is to determined the
location, quality, or quantity of a coal
deposit. However, these proposed
Montana provisions are less stringent
than SMCRA Section 512(d) in failing to
prohibit prospecting operations under a
notice of intent when more than 250
tons of coal will be removed.

Based on the above discussion, the
Director is approving proposed 82—4—
226(1) and the first two sentences of
proposed 82—4-226(8), MCA, with the
following proviso: Montana may not
implement these provisions until
Montana has promulgated, and OSM
has approved, State regulations to
implement these statutory revisions, to
be no less effective than 30 CFR Part 772
in meeting SMCRA's requirements.
Further, the Director is requiring
Montana to amend its program to
prohibit prospecting activities under
notices of intent when more than 250
tons of coal are to be removed.

b. Specification of Which Prospecting
Activities Are Required To Meet
Performance Standards and
Specification of Applicable Performance
Standards

As noted above, Montana proposes at
MCA 82—-4-226(8) that “[i]f this
prospecting substantially disturbs the
natural land surface, it must be
conducted in accordance with the
performance standards of the
department’s rules regulating the
conduct and reclamation of prospecting
operations that remove coal.” Montana
is not at this time proposing any
definition of “‘substantially disturbs”
although in its letter of July 28, 1994

(Administrative Record No. MT-11-19),
Montana states its intention to do so in
the near future. OSM notes that the
existing Montana program at ARM 26.4,
Subchapter 10, contains prospecting
performance standards; however, the
Montana program does not specify
which of these are performance
standards for prospecting operations
that remove coal and which are not.

The existing Montana statute contains
no requirement that prospecting
operations be conducted in accordance
with performance standards, and the
statute as proposed for revision would
contain no such requirement for
prospecting conducted under a
prospecting permit. The existing
Montana rules at ARM 26.4 Subchapter
10 require all prospecting operations to
meet specified performance standards;
these performance standards apply even
to prospecting that does not
substantially disturb the natural land
surface. This is more stringent than
SMCRA Section 512(a), which only
requires that coal exploration operations
which substantially disturb the natural
land surface be conducted under
regulatory programs that include
regulations requiring that all lands
disturbed be reclaimed in accordance
with the performance standards of
SMCRA Section 515. However, Montana
is not proposing to revise its statute so
that not all prospecting operations
would be regulated in the same way. In
particular, not all prospecting would
require a permit; and under the
proposal, prospecting under a notice of
intent would be required to be
conducted in accordance with
performance standards only if it
substantially disturbs the natural land
surface.

In order to be consistent with the
proposed statute, Montana’s
performance standards at ARM 26.4
Subchapter 10 could no longer be
interpreted to apply to all prospecting
operations. As a result, the Montana
program would contain no requirement
that prospecting operations conducted
under prospecting permits be conducted
in accordance with performance
standards if they substantially disturb
the land surface. In its letter of July 28,
1994 (Administrative Record No. MT—
11-19), Montana argues that under MCA
82-4-226(1) & (2), all prospecting
operations under prospecting permits
are subject to reclamation requirements
and to bonding requirements. OSM has
reviewed these provisions; they specify
reclamation plan requirements for
prospecting permit applications, and
posting of performance bond before the
permit is issued. While the posting of
bond provides an economic incentive to

complete the approved reclamation
plan, these Montana provisions do not
provide a requirement that the
prospecting be conducted in accordance
with performance standards. In one
example, it a defective permit is issued
that does not address one or more
performance standards, there would be
no requirement for the prospecting
operation to meet those missing
performance standards. Additionally,
prospecting operations conducted
illegally (with neither a permit nor a
notice) would not be required to meet
performance standards.

The Federal provision of SMCRA
Section 512(a) requires that all
exploration that substantially disturbs
the natural land surface be conducted in
accordance with performance standard
of SMCRA Section 515; this applies to
both exploration under notices of intent
and exploration under exploration
permits. As noted above, OSM has
promulgated regulations implementing
these statutory provisions at 30 CFR Part
772 and at 30 CFR 701.5 (definition of
the term ““‘substantially distrub”’);
however, as noted above Montana’s
proposed statutory provisions are being
reviewed only in comparison to the
Federal statutory requirements of
SMCRA where they exist.

In summary, both the SMCRA
provision at Section 512(a) and the
proposed Montana provision require
adherence to performance standards by
prospecting (exploration) operations
conducted under notices of intent that
substantially disturb the natural land
surface; however, by referring to
“performance standards * * *
regulating * * * prospecting operations
that remove coal,” the Montana
proposal is unclear regarding which
performance standards are applicable,
whereas the Federal provisions clearly
specify the performance standards of
SMCRA Section 515. Secondly, the
Federal provisions further require
adherence to performance standards for
exploration operations conducted under
exploration permits that substantially
disturb the natural land surface. But the
Montana program, as proposed to be
revised, would contain no such
requirement for prospecting operations
conduced under prospecting permits
that substantially disturb the natural
land surface. OSM believes it is possible
for Montana to remedy these
deficiencies in promulgating
implementing regulations.

Based on the above discussion , the
Director is approving the third sentence
of proposed 82-4-226(8), MCA, with
the following proviso: Montana may not
implement this provision until Montana
has promulgated, and OSM has



6010 Federal Register / Vol. 60,

No. 21 / Wednesday, February 1, 1995 / Rules and Regulations

approved, implementing State
regulations that are no less effective in
meeting SMCRA'’s requirements than 30
CFR Part 772 and 30 CFR 701.5.

c. Right of Entry of Inspect

As noted above, Montana proposes at
MCA 82-4-226(8) that ““[t]he
department may inspect these
prospecting and reclamation operations
[i.e., prospecting under notices of
intent] at any reasonable time.”

SMCRA Section 512 does not directly
address right of entry requirements for
coal exploration operations. The Federal
regulations at 30 CFR 840.12(a) require
that State regulatory program have
authorities that grant their
representatives the right of entry to,
upon, and through any coal exploration
operation without advance notice and
upon presentation of appropriate
credentials. This right of entry is not
limited to “‘reasonable times.”” At 30
CFR 840.12(b), the Federal regulations
further require State program to have
authority for their representatives to
inspect any monitoring equipment or
method of exploration and to have
access to and copy any records required
under the approved State program, at
reasonable times without advance
notice, upon presentation of appropriate
credentials. Both paragraphs further
provide that no search warrant is
required for right of entry, except that a
state may provide for its use with
respect to entry into a building.

Montana’s proposed provision, by
providing right of entry to prospecting
operations (under notices of intent) only
at ““reasonable times,” would grant right
of entry at fewer times than required by
the Federal regulation. Further,
Montana’s proposal does not provide
authority for inspection of monitoring
equipment or prospecting methods, nor
authority for access to and copying of
any records required by the Montana
program, for prospecting operations
conducted under notices of intent. Nor
does the proposal address the issue of
warrants.

Based on the above discussion, the
Director finds that, in regard to
prospecting under notices of intent, the
Montana proposal is less effective than
the Federal regulations in implementing
SMCRA'’s requirements. The Director is
approving the last sentence of
Montana’s proposed statutory provision
at MCA 82—-4-226(8) except the word
“reasonable.” However, the Director is
requiring Montana: (1) To amend this
enacted provision to remove the word
“reasonable;” (2) to amend this statutory
provision, or otherwise amend its
program, to provide authority for the
inspection of monitoring equipment and

prospecting methods for prospecting
conducted under notices of intent, and
access to and copying of any records
required by the Montana program, at
any reasonable time without advance
notice upon presentation of appropriate
credentials; and (3) to provide for
warrantless right of entry in a manner
no less effective in achieving SMCRA'’s
requirements than the Federal
regulations at 30 CFR 840.12.

6. MCA 82-4-227(11), Refusal of Permit;
Scope of Operations on Which
Violations Require Permit Denial

Existing 82—-4-227(11), MCA, requires
that when information available to DSL
indicates that strip- or underground-
coal-mining operations owned or
controlled by the applicant is currently
in violation of certain specified Federal
or State laws or rules, DSL shall not
issue a permit or major revision until
the applicant submits certain proofs
regarding the abatement of those
violations. Montana is proposing to
revise this provision to add the same
requirement for violations on strip- or
underground-coal-mining operations
owned or controlled by any person who
owns or controls the applicant. Montana
also proposes nonsubstantive editorial
revisions to the provision.

SMCRA Section 510(c) requires that
when specified violations exist on any
surface coal mining operation owned or
controlled by the applicant, the permit
shall not be issued without submission
of certain proofs regarding the
abatement of those violations. The
Federal regulations at 30 CFR
773.15(b)(1) interpret this requirement
to include existing violations on any
surface coal mining and reclamation
operation owned or controlled by either
the applicant or by any person who
owns or controls the applicant.

Therefore both the Federal and the
proposed Montana provisions require
that permits be denied (without
submission of certain proofs) for
specified violations, not only on
operations owned or controlled by the
applicant, but additionally on
operations owned or controlled by any
person who owns or controls the
applicant. Therefore the Director finds
Montana’s proposed addition of the
phrase “‘or by any person who owns or
controls the applicant” to be no less
stringent than SMCRA Section 510(c)
and no less effective in implementing
those SMCRA requirements than the
Federal regulations at 30 CFR
773.15(b)(1), and the Director is
approving the proposed addition of the
phrase.

7. MCA 82-4-227(11) & (12), Refusal of
Permit; Scope of Permitting Actions
Subject to Denial

Existing 82—-4-227(11), MCA, requires
that under the circumstances discussed
in Finding No. 6 above, DSL shall not
issue a “‘strip- or underground-coal-
mining permit or major revision.”
Montana is proposing to revise this
provision to require, under the specified
circumstances, denial of a “‘strip- or
underground-coal-mining permit or
amendment, other than an incidental
boundary revision.” Similarly, existing
82-4-227(12), MCA, requires that when
DSL finds (after opportunity for hearing)
that the applicant owns or controls any
strip- or underground-coal-mining
operation which has demonstrated a
pattern of willful violations (of specified
character) of certain Federal or State
laws, DSL shall not issue a “strip- or
underground-coal-mining permit or
major revision” until the applicant
submits certain proofs regarding the
abatement of violations. Montana is
proposing to revise this provision to
require, in those circumstances, denial
of a “strip- or underground-coal-mining
permit or amendment, other than an
incidental boundary revision.” Montana
is also proposing nonsubstantive
editorial revisions to this provision.

In both proposed provisions,
Montana’s revisions would have the
effect of allowing the issuance of major
revisions under the specified
circumstances, but prohibit the issuance
of “amendments,”” except that
incidental boundary revisions could be
issued.

OSM notes that under MCA 82—4—
225, “*famendments’ are increases or
decreases in the acreage to be affected
under a permit; the same procedures
required of new permits apply to
amendments (except for incidental
boundary revisions). Additionally, an
existing provision of the Montana
program, ARM 26.4.412(4)(a), prohibits
approval of the transfer, sale, or
assignment of permit rights under both
sets of circumstances described above
(current violations and patterns of
violations).

SMCRA Section 510(c) and the
Federal regulations at 30 CFR 773.15(b)
prohibit the issuance of permits under
both sets of specified circumstances, but
do not address permit revisions.
SMCRA Section 511, which specifies
the requirements for permit revisions,
does not prohibit the approval of permit
revisions under the specified
circumstances; and the Federal
regulations at 30 CFR 773.15(b), 774.13,
and 773.17 do not prohibit permit
revision approval, but do prohibit the
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approval of transfer, assignment, or sale
of permit rights, under the specified
circumstances. SMCRA Section
511(a)(3) and 30 CFR 774.13(d) provide
that incidental boundary revisions do
not require application for a new
permit, and hence are not prohibited
under the specified circumstances;
conversely, those Federal provisions
require that extensions to the permit
area other than incidental boundary
revisions require application for a new
permit, which would subject such
extensions to denial under SMCRA
510(c) and 30 CFR 773.15(b).

Thus under two sets of circumstances
(existing violations on operations
owned or controlled by the applicant or
by any person who owns or controls the
applicant, as discussed in Finding No.
6 above, or demonstrated pattern of
violations by the applicant, as discussed
above), both the Federal provisions and
the proposed Montana provisions
prohibit the issuance of new permits,
extensions to the permit area other than
incidental boundary revisions, and
approval of the transfer, sale, or
assignment of permit rights. And in
those circumstances, both the Federal
and the proposed Montana provisions
would allow the approval or issuance of
permit revisions.

Based on the above discussion, the
Director finds that Montana’s proposed
revisions at MCA 82-4-227 (11) and 12
regarding the scope of permitting
actions subject to denial are no less
stringent than the scope of permitting
actions subject to denial under SMCRA
Section 510(c), and are no less effective
than the scope of permitting actions
subject to denial under the Federal
regulations at 30 CFR 773.15(b), 774.13,
and 773.17 in implementing those
requirements of SMCRA. Therefore the
Director is approving the proposed
revisions.

8. MCA 82-4-227(13), Lands Designated
by Congress as Unsuitable for Surface
Coal Mining

Subject to valid existing rights,
existing 82—-4-227(13), MCA, prohibits
strip- or underground-coal-mining
operations “‘on private lands within the
boundaries” of certain specified Federal
land management areas designated by
Congress (national park system, national
wildlife refuge system, etc.). Montana
proposes to revise this provision by
deleting the word “‘private,” so that it
would read “on lands within the
boundaries” of those areas (see
Administrative Record No. MT-11-04).
Montana also proposes a nonsubstantive
editorial change to the provision.

SMCRA Section 552(e)(1) provides
that, subject to valid existing rights, no

surface coal mining operations shall be
permitted ““‘on any lands within the
boundaries’ of the specified land
management areas.

Montana’s proposed revision, by
removing the word which limited the
applicability of the provision to only a
specified subset of lands, would extend
the applicability to all lands within the
boundaries of the specified areas; this is
the equivalent of the Federal provision,
which is applicable to “‘any” lands
within the specified boundaries.
Therefore the Director finds that
Montana’s provision as revised is no
less stringent than SMCRA Section
522(e)(1), and is approving the proposed
revisions.

IV. Summary and Disposition of
Comments

Following are summaries of all
substantive written comments on the
proposed amendment that were
received by OSM, and OSM’s responses
to them.

1. Public Comments

OSM invited public comments on the
proposed amendment, but none were
received.

2. Federal Agency Comments

Pursuant to 732.17(h)(11)(i), OSM
solicited comments on the proposed
amendment from various Federal
agencies with an actual or potential
interest in the Montana program.

a. The Billings Area Office of the
Bureau of Indian Affairs responded on
August 11, 1993, with suggestions for
additional editorial revisions
(Administrative Record No. MT-11-06).
The State Conservationist of the Soil
Conservation Service (SCS) responded
on August 18, 1993 (Administrative
Record No. MT-11-08) with similar
suggestions for additional editorial
revisions.

Some of the instances where
additional revision was suggested by
these comments are interpreted by OSM
as typographical errors in the
preparation of this submittal. For
instance, the second sentence of MCA
82-4-227(2) (introductory text) as
contained in this submittal appears to
be redundant of the last sentence and
should be deleted. Similarly, 82—4—
227(2)(d) as contained in this submittal
has a typographical error in the
parenthetical provision. OSM interprets
these as typographical errors in the
preparation of this submittal because
they are not indicated as intentional
proposed changes by strikeout or
underline. These errors do not exist in
the enacted statutes previously
approved by OSM. Others of these

comments did address provisions that
Montana does propose to revise; one of
these items in BIA’s comments has been
addressed in Finding No. 2 above. BIA’s
and SCS’s remaining suggestions will be
forwarded to Montana for its
consideration. However, except for the
instance addressed in Finding No. 2,
OSM does not find that any of the
editorial imperfections identified in
these agency comments render the
proposed Montana statutes less
stringent than SMCRA or less effective
than the Federal regulations in meeting
SMCRA’s requirements.

b. The Mine Safety and Health
Administration responded on August 12
and 26, 1993, that it did not find any
apparent conflict with its regulations
(Administrative Record Nos. MT-11-07
and MT-11-11).

c¢. The Office of Trust Responsibilities
of the Bureau of Indian Affairs stated in
a response dated on September 24,
1993, that they had no objection to the
proposed amendment because they did
not believe it would affect Indian Lands
(Administrative Record No. MT-11-16).

d. The Montana State Office of the
Bureau of Land Management responded
on September 1, 1993 (Administrative
Record No. MT-11-15), that it supports
the proposed amendment, but offered
no detailed comments.

e. Two agencies responded that they
had no comments: U.S. Fish and
Wildlife Service (August 26, 1993;
Administrative Record No. MT-11-10);
Bureau of Mines (August 30, 1993;
Administrative Record Nos. MT-11-13
and MT-11-14).

3. Environmental Protection Agency
(EPA) Concurrence and Comments

Pursuant to 30 CFR 732.17(h)(11)(ii),
OSM is required to solicit the written
concurrence of EPA with respect to
those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.). None
of the revisions that Montana proposed
to make in its amendment pertain to air
or water quality standards. Therefore,
pursuant to 732.17(h)(11)(i), OSM
solicited comments on the proposed
amendment from EPA (Administrative
Record No. MT-11-03). EPA responded
on August 27, 1993, that it had no
comments (Administrative Record No.
MT-11-12).

4. State Historic Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Pursuant to 30 CFR 732.17(h)(4), OSM
solicited comments on the proposed
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amendment from the SHPO and ACHP
(Administrative Record No. MT-11-03).
Neither SHPO and ACHP responded to
OSM'’s request.

V. Director’s Decision

Based on the above findings, the
Director approves, with certain
exceptions and additional requirements,
Montana’s proposed amendment as
submitted on June 16 and July 28, 1993,
and as supplemented with additional
explanatory information on July 28,
1994.

The Director does not approve, as
discussed in Finding No. 5.c., the word
“reasonable” in the last sentence of
proposed MCA 82—-4-226(8), concerning
the right of entry to inspect prospecting
operations under notices of intent.

The Director approves, as discussed
in: Finding No. 1, proposed MCA 82—4—
203 (14), (16), (21), (23), (29), (34), (35),
and (36), concerning definitions;
proposed MCA 82-4-226 (2), (3), (5),
and (6), concerning coal exploration
(““prospecting’’) permits and notices of
intent; proposed MCA 82-4-227 (1), (2),
(3), (7), (8), and (9), concerning permit
approval/denial; Finding No. 3,
proposed deletion of MCA 82-4-224,
concerning surface owner consent;
Finding No. 4, proposed MCA 82—4—
226(1), concerning the requirement to
obtain prospecting permits; Finding
Nos. 6 and 7, proposed MCA 82—-4-227
(11) and (12), concerning refusal of
permitting actions for current violations
or patterns of violations; and Finding
No. 8, proposed MCA 82—-4-227(13)
concerning refusal of permit on lands
designated as unsuitable for mining.

With the requirement that Montana
further revise its program, the Director
approves, as discussed in: Finding No.
2, proposed MCA 82-4-227(10)
concerning permit issuance
requirements for coal conservation plan,
with the requirement that Montana
further revise the provision to clarify
that the coal conservation plan must
affirmatively demonstrate that failure to
conserve coal will be prevented;
Finding No. 5.a., proposed MCA 82-4—
226 (1) and (8) (first and second
sentence) concerning prospecting under
notices of intent, with the proviso that
Montana may not implement these
provisions until Montana promulgates
and OSM approves State implementing
regulations that in conjunction with
these provisions are less stringent than
SMCRA Section 512 and no less
effective in implementing SMCRA
Section 512 that the Federal regulations
at 30 CFR Part 772, and with the
requirement that Montana further revise
its program to prohibit prospecting
under notices of intent when more than

250 tons of coal are to be removed,
Finding No. 5.b., proposed MCA 82-4—
226(8) (third sentence) concerning
performance standard compliance
requirements for prospecting under
notices of intent, with the proviso that
Montana may not implement these
provisions until Montana promulgates
and OSM approves State implementing
regulations that in conjunction with
these provisions are no less stringent
than SMCRA Section 512 and no less
effective in implementing SMCRA
Section 512 than the Federal regulations
at 30 CFR Part 772 and 30 CFR 701.5;
and Finding No. 5.c., proposed MCA
82-4-225 (1) and (8) (fourth [last]
sentence) concerning right of entry to
inspect prospecting operations under
notices of intent, with the requirement
that Montana further revise the
provision to delete the word
“reasonable,”” additionally revise its
program to provide authority for the
inspection of monitoring equipment and
prospecting methods for prospecting
conducted under notices of intent, and
access to and copying of any records
required by the Montana program, at
any reasonable time without advance
notice upon presentation of appropriate
credentials, and additionally revise its
program to provide for warrantless right
of entry in accordance with 30 CFR
840.12 for prospecting operations
conducted under notices of intent.

In accordance with 30 CFR
732.17(f)(1), the Director is also taking
this opportunity to clarify in the
required amendment section at 30 CFR
926.16 that, within 60 days of the
publication of this final rule, Montana
must either submit a proposed written
amendment, or a description of an
amendment to be proposed that meets
the requirements of SMCRA and 30 CFR
Chapter VIl and a timetable for
enactment that is consistent with
Montana’s established administrative or
legislative procedures.

The Federal regulations at 30 CFR
Part 926, codifying decisions concerning
the Montana program, are being
amended to implement this decision.
This final rule is being made effective
immediately to expedite the State
program amendment process and to
encourage States to bring their programs
into conformity with the Federal
standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

Effect of Director’s Decision

Section 503 of SMCRA provides that
a State may not exercise jurisdiction
under SMCRA unless the State program
is approved by the Secretary. Similarly,
30 CFR 732.17(a) requires that any

alteration of an approved State program
be submitted to OSM for review as a
program amendment. Thus, any changes
to the State program are not enforceable
until approved by OSM. The Federal
regulations at 30 CFR 732.17(g) prohibit
any unilateral changes to approved State
programs. In the oversight of the
Montana program, the Director will
recognize only the statutes, regulations
and other materials approved by OSM,
together with any consistent
implementing policies, directives and
other materials, and will require the
enforcement by Montana of only such
provisions.

VI. Procedural Determinations

1. Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

2. Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reform) and has
determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
since each such program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 723.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

3. National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

4. Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).
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5. Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
that is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

VII. List of Subjects in 30 CFR 926

Intergovernmental relations, Surface
mining, Underground mining.

Dated: January 26, 1995.
Charles E. Sandberg,

Acting Assistant Director, Western Support
Center.

For the reasons set out in the
preamble, Title 30, Chapter VII,
Subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 926—MONTANA

1. The authority citation for Part 926
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 926.15 is amended by
adding paragraph (1) to read as follows:

§926.15 Approval of amendments to State
regulatory program.
* * * * *

(I) With the exception of the word
‘“‘reasonable” in the last sentence of
MCA 84-4-226(8), concerning right of
entry to inspect prospecting operations
under notices of intent, revisions of the
following statutes, as submitted to OSM
onJune 16 and July 28, 1993, and as
supplemented with explanatory
information on July 28, 1994, are
approved effective February 1, 1995:

82-4-203, MCA, subsections (14), (16), (21),
(23), (29), (34), (35), and (36), definitions;
repeal of 82—4-224, MCA, surface owner
consent; 82—-4-226, MCA, subsections (1),
(2), (3), (5), (6), and (8), prospecting
permits and notices of intent 82—-4-227,
MCA, subsections (1), (2), (3), (7), (8), (9),
(10), (11), (12), and (13), permit approval/
denial criteria.

3. Section 926.16 is amended by
revising the introductory paragraph, by
adding paragraphs (g) through (j), and
by removing the parenthetical at the end
of the section to read as follows:

§926.16 Required program amendments.

Pursuant to 30 CFR 732.17(f)(1),
Montana is required to submit to OSM
by the specified date the following
written, proposed program amendment,
or a description of an amendment to be
proposed that meets the requirements of
SMCRA and 30 CFR Chapter VIl and a
timetable for enactment that is
consistent with Montana’s established
administrative or legislative procedures.
* * * * *

(9) By April 3, 1995, Montana shall
revise MCA 82-4-227(10), or otherwise
modify its program, to require that no
permit or major permit revision may be
issued unless the coal conservation plan
affirmatively demonstrates that failure
to conserve coal will be prevented.

(h) By April 3, 1995, Montana shall
revise MCA 82-4-226(8), or otherwise
modify its program, to prohibit
prospecting under notices of intent
when more than 250 tons of coal are to
be removed.

(i) By April 3, 1995, Montana shall
revise MCA 82-4-266(8) to delete the
word “reasonable’ in the final sentence.

() By April 3, 1995, Montana shall
revise MCA 82-4-226(8), or otherwise
modify its program, to provide authority
for the inspection of monitoring
equipment and prospecting methods for
prospecting conducted under notices of
intent, and access to and copying of any
records required by the Montana
program on such prospecting
operations, at any reasonable time
without advance notice upon
presentation of appropriate credentials,
and to provide for warrantless right of
entry for prospecting operations
conducted under notices of intent, to be
no less effective in meeting SMCRA'’s
requirements than 30 CFR 840.12 (a)
and (b).

[FR Doc. 95-2445 Filed 1-31-95; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199

RIN-0720-AA18

[DoD 6010.8-R]

Civilian Health and Medical Program of

the Uniformed Services (CHAMPUS);
Hospice Care

AGENCY: Office of the Secretary, DoD.
ACTION: Final rule.

SUMMARY: This final rule revises DoD
6010.8-R which implements the
Civilian Health and Medical Program of
the Uniformed Services. The rule
establishes a hospice benefit for the
terminally ill that offers an alternative to
traditional therapeutic treatment which
may no longer be appropriate or
desirable. Hospice care is palliative
rather than curative, generally
emphasizing home care rather than
institutional care, and treating the
social, psychological, spiritual, and
physical needs of the entire family.
EFFECTIVE DATE: This final rule is
effective June 1, 1995.

ADDRESSES: Office of the Civilian Health
and Medical Program of the Uniformed
Service (OCHAMPUS), Program
Development Branch, Aurora, CO
80045-6900.

FOR FURTHER INFORMATION CONTACT:
David Bennett, Program Development
Branch, OCHAMPUS, Aurora, Colorado
80045-6900, telephone (303) 361-1094.
SUPPLEMENTARY INFORMATION: In FR Doc.
93-21950, appearing in the Federal
Register on September 10, 1993 (58 FR
47692), The Office of the Secretary of
Defense published for public comment
a proposed rule establishing a hospice
benefit under CHAMPUS.

Background

The Defense Authorization Act for FY
1992-93, Public Law 102-190, directed
CHAMPUS to provide hospice care in
the manner and under the conditions
provided in section 1861(dd) of the
Social Security Act (42 U.S.C.
1395x(dd)). This section of the Social
Security Act sets forth coverage/benefit
guidelines, along with certification
criteria for participation in a hospice
program. Since it is Congress’ specific
intent to establish a benefit identical to
that of Medicare, CHAMPUS has
adopted the provisions currently set out
in Medicare’s hospice coverage/benefit
guidelines, reimbursement
methodologies (including national
hospice rates and wage indices), and
certification criteria for participation in
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the hospice program (42 CFR Part 418,
Hospice Care).

Under these provisions CHAMPUS
will provide palliative care to
individuals with prognoses of less than
6 months to live if the illness runs its
normal course. The benefit is based
upon a patient and family-centered

model where the views of the patient
and family or friends figure
predominantly in the care decisions.
This type of care emphasizes supportive
services, such as pain control and home
care, rather than cure-oriented services
provided in institutions that are

otherwise the primary focus under
CHAMPUS.

CHAMPUS will use the following
national Medicare hospice rates for
services provided on or after October 1,
1994, through September 30, 1995,
along with the wage and nonwage
components of each:

National Wage com- Nonwage

rate ponent component
ROULINE HOME CArE ....cueiiiiiiieiiiciieie sttt ettt te ettt e st e e te et e s te et esteessesaeesaesaeeseesbaesaesbeataentesreensenseanns $90.51 $62.19 $28.32
Continuous Home Care .. 528.30 362.99 165.31
Inpatient Respite ............. 93.63 50.68 42.95
General Inpatient ...... 402.67 257.75 144.92

The rates are based on a cost-related
prospective payment method subject to
a “‘cap” amount and will be adjusted
annually by the Medicare hospital
market basket inflation factor for
services rendered on or after October 1
of each fiscal year. These national
payment rates will be adjusted for
regional wage differences by using
appropriate Medicare area wage indices.
The hospice will be reimbursed for an
amount applicable to the type and
intensity of the services furnished to the
beneficiary on a particular day. The
Medicare statutory cap amount for the
cap year ending October 31, 1994, is
$12,846. Annual adjustments to the cap
amount will be the same as Medicare.

Hospice care is viewed as the most
cost-effective form of treatment for the
terminally ill. The benefit lowers costs
by reducing or eliminating inpatient
days, unnecessary tests, and expensive
curative therapies. The national rate
system is designed to reimburse the
hospice for the costs of all covered
services related to the treatment of the
beneficiary’s terminal illness, including
the administrative and general
supervisory activities performed by
physicians who are employees of, or
working under arrangements made with,
the hospice.

Review of Comments

As a result of the publication of the
proposed rule, the following comments
were received from interested
associations and agencies.

Comment 1. One commentor felt that
it would be unfair for OCHAMPUS to
apply Medicare aggregate
reimbursement limitations to individual
hospices since the CHAMPUS
beneficiary population is only a fraction
of the Medicare population. It was their
contention that the volume of Medicare
patients is sufficiently large to allow for
the development of average inpatient
stay, and average cost per patient,
whereas the volume of CHAMPUS

patients in any one hospice would be so
small as to potentially result in a
skewed average; e.g., a hospice may
have a small percentage of CHAMPUS
patients who either have longer lengths
of stay or require substantial amounts of
inpatient care.

As was previously stated, it was
Congress’ intent for CHAMPUS to
provide hospice care in the manner and
under the conditions provided in
section 1861(dd) of the Social Security
Act (42 U.S.C. 1395x(dd)). Paragraph
(2)(A)(iii) of this section requires
assurance that the aggregate number of
inpatient days does not exceed 20
percent of the aggregate number of days
during the cap period. The only
practical way of assuring this
requirement is to incorporate it as part
of the overall reimbursement
methodology.

The aggregate limitations also lend
themselves to the basic hospice
philosophy of emphasizing home care
over institutional care. The cap and
inpatient limitations provide a financial
incentive for home care delivery under
the hospice all-inclusive prospective
payment system. Elimination of such
incentives might inadvertently result in
overutilization of inpatient care (both
respite and general inpatient care).

There could also be the assumption
that since CHAMPUS beneficiaries
constitute a younger population, their
hospice care would be more conducive
to a non-institutional setting (home
health care setting) than the traditional
Medicare population. Factors such as
patient mobility and availability of
family/care-givers would facilitate
treatment in the home setting, thus
reducing total expenditures and
inpatient days for CHAMPUS
beneficiaries.

Although the commenter’s
assumption that the vast majority of
individual hospices will service only a
very small number of CHAMPUS
beneficiaries may be valid, there may be

those with significant volumes due to
the concentration of military personnel
in select geographic locations. These
programs may provide care for the vast
majority of CHAMPUS beneficiaries
electing hospice care.

Comment 2. As part of the previous
comment, it was recommended that the
proposed CHAMPUS regulation, section
199.14, paragraph (g)(5)(D)(ii), be
modified to make it clear that inpatient
days in excess of the 80-20 rule be paid
as routine home care days when
calculating the amount refunded to
CHAMPUS.

Procedural guidelines have been
incorporated under section 199.14,
paragraph (g)(4) describing the
calculation of amounts in excess of the
inpatient limitation which must be
refunded to CHAMPUS. Paragraph
(9)(4)(i)(C) of this section specifies that
the actual inpatient days in excess of the
limitation (20 percent of the aggregate
inpatient days) will be paid at the
routine home rate when calculating the
amount refunded to CHAMPUS.

Comment 3. One commentor felt that
CHAMPUS should not require hospice
programs to collect copayments for
outpatient drugs/biologicals and respite
care since their collection was optional
under Medicare and would impose an
undue administration burden on those
hospice programs which do not
currently have a billing system in place
for copayments.

Section 199.14, paragraph (g)(8) has
been revised to make the collection of
cost-shares of outpatient drugs/
biologicals and respite care option
under CHAMPUS.

Comment 4. Several commentors
questioned the accuracy of the
calculations in Table IV of the
Supplementary Information section of
the rule.

There was a transposition error in the
example. The adjusted wage component
of $58.91 calculated in the first line of
the table should have been added to the
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nonwage component of $39.50 to arrive
at the adjusted rate of $98.41. The
adjusted rate should then have been
divided by .95 to figure the rate for
inpatient respite care including the
coinsurance ($103.59) and multiplied by
.05 to arrive at a cost-share of $5.18.

Comment 5. Several commenters felt
that the combining of core service and
24-hour availability requirements
caused confusion and led to the
interpretation that drugs and
biologicals, as non-core service, did not
have to be routinely available on a 24-
hour basis.

The core service and 24-hour
availability requirements have been
separated in order to alleviate the
apparent confusion over drugs and
biologicals. Refer to section 199.4
paragraphs (e)(19)(ii) through (iv) for
revisions.

Comment 6. One commentor pointed
out the draft CHAMPUS regulatory
language does not say exactly what the
Medicare regulations do concerning
core services, substantially all of which
must be routinely provided by
employees of the hospice, and those
services the hospice must make
routinely available on a 24-hour basis.
The commentor felt that these subtle
distinctions/differences might cause
confusion and differing interpretations.

Section 199.4, paragraphs (e)(19)(ii)
and (iv) have been revised to reflect
current Medicare language regarding
core service and 24-hour availability
requirements.

Comment 7. Several commentors
indicated that section 199.4, paragraphs
(e)(19)(iv) and (v)(B)(1) of the proposed
rule did not say that the benefit periods
may be elected separately at different
times as specified in the Medicare
hospice regulations. It was
recommended that language be added to
the referenced sections to clarify that
breaks between benefit periods will also
be allowed under CHAMPUS.

Section 199.4, paragraph
(€)(19)(vi)(B)(1) has been revised to
indicate that periods of care may be
elected separately at different times.

Comment 8. One commentor
expressed concern that the preamble
language, as well as the proposed
regulatory language, left uncertainty
regarding whether OCHAMPUS will
adopt future changes to the Medicare
hospice benefit for its own CHAMPUS
benefit so that the two benefits remain
nearly identical. It was felt that a
divergence in standards between the
two programs could cause confusion
and adversely affect a hospice’s ability
to serve CHAMPUS patients.

It is OCHAMPUS’ intent to maintain
a hospice benefit similar to, if not

identical to, that of Medicare. This
includes the adoption of all future
changes in the Medicare hospice
conditions of participation.

Comment 9. One commentor felt that
it was important that OCHAMPUS
confirm that it intends to use the most
current Medicare rates to reimburse
hospices for services provided to
CHAMPUS beneficiaries and to adopt
changes in the Medicare reimbursement
methodology as they occur; e.g.,
Medicare’s adoption of an updated,
more accurate wage index. The
commentor recommended that
regulatory language be added to section
199.14, paragraph (g) confirming
CHAMPUS’ intent to adopt future
changes in the Medicare reimbursement
methodology.

It is CHAMPUS’ intent to use the most
current Medicare rates to reimburse
hospices for services to CHAMPUS
beneficiaries and to adopt all changes to
the Medicare reimbursement
methodology as they occur. Regulatory
language has been added to section
199.14 confirming CHAMPUS’ intention
of adopting future changes in the
Medicare reimbursement methodology
(refer to section 199.14, paragraph
9)2).

Comment 10. Several commentors felt
there was an inconsistency between the
preamble and proposed regulatory
language regarding the patient’s initial
certification. It was pointed out that
while section 199.4, paragraph
(e)(19)(v)(A) requires the patient’s initial
certification to be provided in writing
by the patient’s attending physician (if
there is one) and the hospice medical
director or a physician member of the
hospice interdisciplinary group, the
preamble indicated that written
certification must be provided in
writing by the attending physician and/
or the hospice medical director or a
physician member of the hospice
interdisciplinary group. The commentor
felt that the use of ““and/or’” incorrectly
suggested that either the attending
physician or the medical director’s
certification is sufficient for the initial
certification.

The patient’s initial 90-day
certification must be provided in
writing by both the patient’s attending
physician (if there is one) and the
hospice medical director or physician
member of the hospice interdisciplinary
group. For subsequent periods the only
requirement is certification by the
medical director of the hospice or the
physician member of the hospice
interdisciplinary group.

Comment 11. One commentor
recommended that the definition of
hospice care at § 199.2, paragraph (b)

and at §199.4, paragraph (e)(19) be
amended to add ““palliative care” to the
sentence: “This type of care emphasizes
[palliative care] and supportive service
* * *.”

The recommendation has been
adopted and incorporated into the final
rule.

Comment 12. Several commentors
recommended that the term “nursing
home”’ be changed to Medicaid-certified
nursing facility in 8 199.4, paragraph
()(19)(i)(H). .

The commentors’ recommendation
was adopted and incorporated into the
final rule.

Comment 13. One commentor felt that
a cross-reference to the Medicare home
health agency conditions of
participation, 42 CFR 484.36, would be
helpful in defining the term *““qualified”
aides in §199.4, paragraph (e)(19)(i)(E).

A cross-reference has been provided
in a note following § 199.4, paragraph
(€)(19)(i1)(E) which will help in defining
the term “qualified’” home health aide.

Comment 14. One commentor felt that
the last sentence in proposed § 199.4,
paragraph (e)(19)(i)(F) was not necessary
and would only cause confusion since
each of the covered services enumerated
in §199.4, paragraphs (e)(19)(i) (A)—(H)
are covered only if the service or item
is included in the patient’s plan of care.

The last sentence has been deleted
from the final rule.

Comment 15. One commentor pointed
out that Medicare policy defines
“terminal’ as six months or less if the
disease runs its normal course.

The definition of “terminal” has been
expanded wherever cited in the final
regulation.

Comment 16. One commentor
recommended that the requirement that
the hospice must maintain professional
management of the patient at all times
be expanded to include “and in all
settings.”

The recommendation was adopted
and incorporated into the final rule.

Comment 17. One commentor wanted
clarification regarding the word
“participating” in 8 199.4, paragraph
(©)(L)([)(H). _

A hospice program must be Medicare
approved (i.e., a state agency must
certify to the Department of Health and
Human Services that a hospice meets
the conditions of participation
established in 42 CFR Part 418—
Hospice Care) in order to participate in
the CHAMPUS program. The hospice
will only be allowed to participate
(enter into a participation agreement
with CHAMPUS) if there is proof that it
is a Medicare approved facility. Respite
care is the only type of inpatient care
that may be provided in a nursing
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facility (formally known as an
intermediate care facility—ICF). A
nursing facility must be certified by a
state Medicaid agency as well as meet
the conditions for participation under
42 CFR 418.100 in order to participate
in CHAMPUS.

Comment 18. One commentor pointed
out that CHAMPUS’ requirement that
short-term inpatient care be provided in
Medicare participating facilities
precludes/prohibits the coverage of
inpatient care in VA hospitals.

Hospice care will not be allowed in
VA hospitals under the provisions of
this rule.

Comment 19. One commenter wanted
to know if CHAMPUS intended to use
the Health Care Financing
Administration’s (HCFA) wage index
adjustments for hospice reimbursement.

Yes, CHAMPUS intends to use
HCFA'’s wage index adjustments for
hospice reimbursement. These wage
indices have been in use since the
inception of the Medicare hospice
benefit in 1983, and are different than
those used in calculation of CHAMPUS
DRGs and mental health per diems.

Comment 20. Several editorial
comments were received from one of
CHAMPUS’ administrative agencies.

All of these comments were adopted
and incorporated into the final rule.

Summary of Regulatory Modifications

The following modifications were
made as a result of suggestions received
during the public comment period:

(1) The core services and 24-hour
availability requirements were separated
out as distinct provisions;

(2) the collection of cost-shares by
individual hospices for outpatient
drugs/biologicals and respite care was
made optional under CHAMPUS; (3)
regulatory language was added
confirming CHAMPUS’s intention of
adopting future changes in Medicare
reimbursement methodology; (4)
procedures were added for changes in
designation of hospice programs; (5)
exceptions were provided for waiver of
payment of other basic program services
related to treatment of terminal illness;
(6) a note was added regarding the
information required on the treatment
plan; and (7) payment provisions were
modified to allow 100 percent payment
of CHAMPUS allowed charges for
hospice physicians providing direct
patient care.

Provider Notification

The CHAMPUS contractors will be
sending out letters along with
CHAMPUS participation agreements, on
a one time basis, to all hospice programs
certified to participate in Medicare

within their jurisdictional areas. The
letters will provide information
regarding the new hospice benefit and
encourage participation under
CHAMPUS. A hospice program will be
certified based solely on its appearance
on a current Medicare listing. No
additional information will be required
except for the signed CHAMPUS
participation agreement which
accompanied the notification letter.
Thereafter, hospice programs will have
to contact the CHAMPUS contractor
responsible for claims processing within
their geographical area for certification
under CHAMPUS. The hospice will
have to provide documentation that it is
certified to participate in Medicare (i.e.,
it meets all Medicare conditions of
participation (42 CFR Part 418) relative
to CHAMPUS beneficiaries) and that it
and its employees are licensed in
accordance with applicable Federal,
State and local laws and regulations.
The hospice will be provided with a
participation agreement for signature if
the above requirements are met. An
agreement with a hospice is not time-
limited and has no fixed expiration
date. The agreement remains in effect
until such time as there is a voluntary
or involuntary termination.

Regulatory Procedures

Executive Order 12866 requires that a
regulatory impact analysis be performed
on any significant action. A “‘significant
action” is defined as one which would
result in an annual effect on the national
economy of $100 million or more, or
which would have other substantial
impacts.

The Regulatory Flexibility Act (RFA)
requires that each federal agency
prepare, and make available for public
comment, a regulatory flexibility
analysis when the agency issues a
regulation which would have a
significant impact on a substantial
number of small entities.

This final rule is not a major rule
under Executive Order 12866. The
changes set forth in this final rule are
minor revisions to existing regulation.
The changes made in this final rule
involve an expansion of CHAMPUS
benefits. In addition, this final rule will
have minor impact and will not
significantly affect a substantial number
of small entities. In light of the above,
no regulatory impact analysis is
required.

We certify that this final rule has been
reviewed under the provisions of the
October 23, 1991, Executive Order on
Civil Justice Reform. This final rule
meets all applicable standards provided
in that executive order.

This rule does impose minimal
information collection requirements to
include the following: (1) Total number
of CHAMPUS inpatient hospice days;
(2) total number of CHAMPUS hospice
days (both inpatient and home care); (3)
total number of CHAMPUS beneficiaries
electing hospice care; (4) total
reimbursement for CHAMPUS inpatient
care; and (5) total reimbursement for all
CHAMPUS hospice care (both inpatient
and home care).

The fact that all CHAMPUS-approved
hospice programs are subject to
Medicare reporting requirements (i.e.,
they must be Medicare certified in order
to receive CHAMPUS reimbursement),
will tend to minimize the administrative
burden imposed by this rule. The
hospice will already have an established
data collection system in place for
developing these annual reports.
Overall, resource allocation
(administrative time) will be minimal
since the number of CHAMPUS hospice
beneficiaries would be
disproportionately low compared to the
number of Medicare patients. In other
words, since the facility already has to
collect, arrange, and submit the data on
a majority of its patients, the
administrative costs and/or burden of
reporting CHAMPUS hospice patients
would be minimal. The hospice would
have to expand only the data collection
parameters (data on CHAMPUS
beneficiaries) in order to meet the
requirements under this rule.

The rule represents an expansion of
benefits under the CHAMPUS program,
resulting in certification of a new
provider category (hospice). Although
hospice programs are accustomed to the
proposed reporting requirements and
would not view this as an
administrative intrusion, the final rule
has been prepared for review by the
Executive Office of Management and
Budget under authority of the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501-3520.

List of Subjects in 32 CFR Part 199
Claims, handicapped, health
insurance, and military personnel.

Accordingly, 32 CFR part 199, is
amended as follows:

PART 199—CIVILIAN HEALTH AND
MEDICAL PROGRAM OF THE
UNIFORMED SERVICES (CHAMPUS)

1. The authority citation for Part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. 1079,
1086.

2. Section 199.2(b) is amended by
adding a definition for “‘hospice care”
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and ‘“‘respite care” in alphabetical order
to read as follows:

§199.2 Definitions.

* * * * *

(b) * K x

Hospice care. Hospice care is a
program which provides an integrated
set of services and supplies designed to
care for the terminally ill. This type of
care emphasizes palliative care and
supportive services, such as pain
control and home care, rather than cure-
oriented services provided in
institutions that are otherwise the
primary focus under CHAMPUS. The
benefit provides coverage for a humane
and sensible approach to care during the
last days of life for some terminally ill
patients.

* * * * *

Respite care. Respite care is short-
term care for a patient in order to
provide rest and change for those who
have been caring for the patient at
home, usually the patient’s family.

* * * * *

3. Section 199.4 is amended by
adding new paragraph (e)(19) to read as
follows:

§199.4 Basic program benefits.

* * * * *

(E) L

(19) Hospice care. Hospice care is a
program which provides an integrated
set of services and supplies designed to
care for the terminally ill. This type of
care emphasizes palliative care and
supportive services, such as pain
control and home care, rather than cure-
oriented services provided in
institutions that are otherwise the
primary focus under CHAMPUS. The
benefit provides coverage for a humane
and sensible approach to care during the
last days of life for some terminally ill
patients.

(i) Benefit coverage. CHAMPUS
beneficiaries who are terminally ill (that
is, a life expectancy of six months or
less if the disease runs its normal
course) will be eligible for the following
services and supplies in lieu of most
other CHAMPUS benefits:

(A) Physician services.

(B) Nursing care provided by or under
the supervision of a registered
professional nurse.

(C) Medical social services provided
by a social worker who has at least a
bachelor’s degree from a school
accredited or approved by the Council
on Social Work Education, and who is
working under the direction of a
physician. Medical social services
include, but are not limited to the
following:

(1) Assessment of social and
emotional factors related to the
beneficiary’s illness, need for care,
response to treatment, and adjustment
to care.

(2) Assessment of the relationship of
the beneficiary’s medical and nursing
requirements to the individual’s home
situation, financial resources, and
availability of community resources.

(3) Appropriate action to obtain
available community resources to assist
in resolving the beneficiary’s problem.

(4) Counseling services that are
required by the beneficiary.

(D) Counseling services provided to
the terminally ill individual and the
family member or other persons caring
for the individual at home. Counseling,
including dietary counseling, may be
provided both for the purpose of
training the individual’s family or other
care-giver to provide care, and for the
purpose of helping the individual and
those caring for him or her to adjust to
the individual’s approaching death.
Bereavement counseling, which consists
of counseling services provided to the
individual’s family after the individual’s
death, is a required hospice service but
it is not reimbursable.

(E) Home health aide services
furnished by qualified aides and
homemaker services. Home health aides
may provide personal care services.
Aides also may perform household
services to maintain a safe and sanitary
environment in areas of the home used
by the patient. Examples of such
services are changing the bed or light
cleaning and laundering essential to the
comfort and cleanliness of the patient.
Aide services must be provided under
the general supervision of a registered
nurse. Homemaker services may include
assistance in personal care, maintenance
of a safe and healthy environment, and
services to enable the individual to
carry out the plan of care. Qualifications
for home health aides can be found in
42 CFR 484.36.

(F) Medical appliances and supplies,
including drugs and biologicals. Only
drugs that are used primarily for the
relief of pain and symptom control
related to the individual’s terminal
illness are covered. Appliances may
include covered durable medical
equipment, as well as other self-help
and personal comfort items related to
the palliation or management of the
patient’s condition while he or she is
under hospice care. Equipment is
provided by the hospice for use in the
beneficiary’s home while he or she is
under hospice care. Medical supplies
include those that are part of the written
plan of care. Medical appliances and

supplies are included within the
hospice all-inclusive rates.

(G) Physical therapy, occupational
therapy and speech-language pathology
services provided for purposes of
symptom control or to enable the
individual to maintain activities of daily
living and basic functional skills.

(H) Short-term inpatient care
provided in a Medicare participating
hospice inpatient unit, or a Medicare
participating hospital, skilled nursing
facility (SNF) or, in the case of respite
care, a Medicaid-certified nursing
facility that additionally meets the
special hospice standards regarding
staffing and patient areas. Services
provided in an inpatient setting must
conform to the written plan of care.
Inpatient care may be required for
procedures necessary for pain control or
acute or chronic symptom management.
Inpatient care may also be furnished to
provide respite for the individual’s
family or other persons caring for the
individual at home. Respite care is the
only type of inpatient care that may be
provided in a Medicaid-certified
nursing facility. The limitations on
custodial care and personal comfort
items applicable to other CHAMPUS
services are not applicable to hospice
care.

(ii) Core services. The hospice must
ensure that substantially all core
services are routinely provided directly
by hospice employees; i.e., physician
services, nursing care, medical social
services, and counseling for individuals
and care givers. Refer to paragraphs
(€)(A9)()(A), (8)(19)(1)(B), (e)(19)(i)(C),
and (e)(19)(i)(D) of this section.

(iii) Non-core services. While non-
core services (i.e., home health aide
services, medical appliances and
supplies, drugs and biologicals, physical
therapy, occupational therapy, speech-
language pathology and short-term
inpatient care) may be provided under
arrangements with other agencies or
organizations, the hospice must
maintain professional management of
the patient at all times and in all
settings. Refer to paragraphs
(€)(AN()(E), (e)(19)(I)(F), (e)(19)(i)(G),
and (e)(19)(i)(H) of this section.

(iv) Availability of services. The
hospice must make nursing services,
physician services, and drugs and
biologicals routinely available on a 24-
hour basis. All other covered services
must be made available on a 24-hour
basis to the extent necessary to meet the
needs of individuals for care that is
reasonable and necessary for the
palliation and management of the
terminal illness and related condition.
These services must be provided in a
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manner consistent with accepted
standards of practice.

(v) Periods of care. Hospice care is
divided into distinct periods/episodes
of care. The terminally ill beneficiary
may elect to receive hospice benefits for
an initial period of 90 days, a
subsequent period of 90 days, a second
subsequent period of 30 days, and a
final period of unlimited duration.

(vi) Conditions for coverage. The
CHAMPUS beneficiary must meet the
following conditions/criteria in order to
be eligible for the hospice benefits and
services referenced in paragraph
(€)(19)(i) of this section.

(A) There must be written
certification in the medical record that
the CHAMPUS beneficiary is terminally
ill with a life expectancy of six months
or less if the terminal illness runs its
normal course.

(1) Timing of certification. The
hospice must obtain written
certification of terminal illness for each
of the election periods described in
paragraph (e)(19(vi)(B) of this section,
even if a single election continues in
effect for two, three or four periods.

(i) Basic requirement. Except as
provided in paragraph (e)(19(vi)(A)(1)(ii)
of this section the hospice must obtain
the written certification no later than
two calendar days after the period
begins.

(ii) Exception. For the initial 90-day
period, if the hospice cannot obtain the
written certifications within two
calendar days, it must obtain oral
certifications within two calendar days,
and written certifications no later than
eight calendar days after the period
begins.

(2) Sources of certification. Physician
certification is required for both initial
and subsequent election periods.

(i) For the initial 90-day period, the
hospice must obtain written
certification statements (and oral
certification statements if required
under paragraph (e)(19(vi)(A)(i)(ii) of
this section) from:

(A) The individual’s attending
physician if the individual has an
attending physician; and

(B) The medical director of the
hospice or the physician member of the
hospice interdisciplinary group.

(ii) For subsequent periods, the only
requirement is certification by one of
the physicians listed in paragraph
(e)(29)(vi)(A)(2)(i)(B) of this section.

(B) The terminally ill beneficiary must
elect to receive hospice care for each
specified period of time; i.e., the two 90-
day periods, a subsequent 30-day
period, and a final period of unlimited
duration. If the individual is found to be
mentally incompetent, his or her

representative may file the election
statement. Representative means an
individual who has been authorized
under State law to terminate medical
care or to elect or revoke the election of
hospice care on behalf of a terminally ill
individual who is found to be mentally
incompetent.

(1) The episodes of care must be used
consecutively; i.e., the two 90-day
periods first, then the 30-day period,
followed by the final period. The
periods of care may be elected
separately at different times.

(2) The initial election will continue
through subsequent election periods
without a break in care as long as the
individual remains in the care of the
hospice and does not revoke the
election.

(3) The effective date of the election
may begin on the first day of hospice
care or any subsequent day of care, but
the effective date cannot be made prior
to the date that the election was made.

(4) The beneficiary or representative
may revoke a hospice election at any
time, but in doing so, the remaining
days of that particular election period
are forfeited and standard CHAMPUS
coverage resumes. To revoke the
hospice benefit, the beneficiary or
representative must file a signed
statement of revocation with the
hospice. The statement must provide
the date that the revocation is to be
effective. An individual or
representative may not designate an
effective date earlier than the date that
the revocation is made.

(5) If an election of hospice benefits
has been revoked, the individual, or his
or her representative may at any time
file a hospice election for any period of
time still available to the individual, in
accordance with § 199.4(e)(19)(vi)(B).

(6) A CHAMPUS beneficiary may
change, once in each election period,
the designation of the particular hospice
from which he or she elects to receive
hospice care. To change the designation
of hospice programs the individual or
representative must file, with the
hospice from which care has been
received and with the newly designated
hospice, a statement that includes the
following information:

(i) The name of the hospice from
which the individual has received care
and the name of the hospice from which
he or she plans to receive care.

(ii) The date the change is to be
effective.

(7) Each hospice will design and print
its own election statement to include
the following information:

(i) Identification of the particular
hospice that will provide care to the
individual.

(if) The individual’s or
representative’s acknowledgment that
he or she has been given a full
understanding of the palliative rather
than curative nature of hospice care, as
it relates to the individual’s terminal
illness.

(iii) The individual’s or
representative’s acknowledgment that
he or she understands that certain other
CHAMPUS services are waived by the
election.

(iv) The effective date of the election.

(v) The signature of the individual or
representative, and the date signed.

(8) The hospice must notify the
CHAMPUS contractor of the initiation,
change or revocation of any election.

(c) The beneficiary must waive all
rights to other CHAMPUS payments for
the duration of the election period for:

(1) Care provided by any hospice
program other than the elected hospice
unless provided under arrangements
made by the elected hospice; and

(2) Other CHAMPUS basic program
services/benefits related to the treatment
of the terminal illness for which hospice
care was elected, or to a related
condition, or that are equivalent to
hospice care, except for services
provided by:

(i) the designated hospice;

(it) another hospice under
arrangement made by the designated
hospice; or

(iii) an attending physician who is not
employed by or under contract with the
hospice program.

(3) Basic CHAMPUS coverage will be
reinstated upon revocation of the
hospice election.

(D) A written plan of care must be
established by a member of the basic
interdisciplinary group assessing the
patient’s needs. This group must have at
least one physician, one registered
professional nurse, one social worker,
and one pastoral or other counselor.

(1) In establishing the initial plan of
care the member of the basic
interdisciplinary group who assesses the
patient’s needs must meet or call at least
one other group member before writing
the initial plan of care.

(2) At least one of the persons
involved in developing the initial plan
must be a nurse or physician.

(3) The plan must be established on
the same day as the assessment if the
day of assessment is to be a covered day
of hospice care.

(4) The other two members of the
basic interdisciplinary group—the
attending physician and the medical
director or physician designee—must
review the initial plan of care and
provide their input to the process of
establishing the plan of care within two
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calendar days following the day of
assessment. A meeting of group
members is not required within this 2-
day period. Input may be provided by
telephone.

(5) Hospice services must be
consistent with the plan of care for
coverage to be extended.

(6) The plan must be reviewed and
updated, at intervals specified in the
plan, by the attending physician,
medical director or physician designee
and interdisciplinary group. These
reviews must be documented in the
medical records.

(7) The hospice must designate a
registered nurse to coordinate the
implementation of the plan of care for
each patient.

(8) The plan must include an
assessment of the individual’s needs
and identification of the services,
including the management of discomfort
and symptom relief. It must state in
detail the scope and frequency of
services needed to meet the patient’s
and family’s needs.

(E) Complete medical records and all
supporting documentation must be
submitted to the CHAMPUS contractor
within 30 days of the date of its request.
If records are not received within the
designated time frame, authorization of
the hospice benefit will be denied and
any prior payments made will be
recouped. A denial issued for this
reason is not an initial determination
under section 199.10, and is not
appealable.

(vii) Appeal rights under hospice
benefit. A beneficiary or provider is
entitled to appeal rights for cases
involving a denial of benefits in
accordance with the provisions of this
part and part 199.10.

* * * * *

4. Section 199.6 is amended by
adding new paragraph (b)(4)(xiii) to read
as follows:

§199.6 Authorized providers.
* * * * *
b * X *

(4) * K *

(xiii) Hospice programs. Hospice
programs must be Medicare approved
and meet all Medicare conditions of
participation (42 CFR Part 418) in
relation to CHAMPUS patients in order
to receive payment under the
CHAMPUS program. A hospice program
may be found to be out of compliance
with a particular Medicare condition of
participation and still participate in the
CHAMPUS as long as the hospice is
allowed continued participation in
Medicare while the condition of
noncompliance is being corrected. The
hospice program can be either a public

agency or private organization (or a
subdivision thereof) which:

(A) Is primarily engaged in providing
the care and services described under
§199.4(e)(19) and makes such services
available on a 24-hour basis.

(B) Provides bereavement counseling
for the immediate family or terminally
ill individuals.

(C) Provides for such care and
services in individuals’ homes, on an
outpatient basis, and on a short-term
inpatient basis, directly or under
arrangements made by the hospice
program, except that the agency or
organization must:

(1) Ensure that substantially all the
core services are routinely provided
directly by hospice employees.

(2) Maintain professional management
responsibility for all services which are
not directly furnished to the patient,
regardless of the location or facility in
which the services are rendered.

(3) Provide assurances that the
aggregate number of days of inpatient
care provided in any 12-month period
does not exceed 20 percent of the
aggregate number of days of hospice
care during the same period.

(4) Have an interdisciplinary group
composed of the following personnel
who provide the care and services
described under §199.4(e)(19) and who
establish the policies governing the
provision of such care/services:

(i) A physician;

(if) A registered professional nurse;

(iii) A social worker; and

(iv) A pastoral or other counselor.

(5) Maintain central clinical records
on all patients.

(6) Utilize volunteers.

(7) The hospice and all hospice
employees must be licensed in
accordance with applicable Federal,
State and local laws and regulations.

(8) The hospice must enter into an
agreement with CHAMPUS in order to
be qualified to participate and to be
eligible for payment under the program.
In this agreement the hospice and
CHAMPUS agree that the hospice will:

(i) Not charge the beneficiary or any
other person for items or services for
which the beneficiary is entitled to have
payment made under the CHAMPUS
hospice benefit.

(ii) Be allowed to charge the
beneficiary for items or services
requested by the beneficiary in addition
to those that are covered under the
CHAMPUS hospice benefit.

(9) Meet such other requirements as
the Secretary of Defense may find
necessary in the interest of the health
and safety of the individuals who are

provided care and services by such
agency or organization.

5. Section 199.14 is amended by
redesignating paragraphs (g), (h), (i), (j),
and (k) as (h), (i), (j), (k), and (1), adding
new paragraph (g).

§199.14 Provider reimbursement
methods.
* * * * *

(9) Reimbursement of hospice
programs. Hospice care will be
reimbursed at one of four predetermined
national CHAMPUS rates based on the
type and intensity of services furnished
to the beneficiary. A single rate is
applicable for each day of care except
for continuous home care where
payment is based on the number of
hours of care furnished during a 24-hour
period. These rates will be adjusted for
regional differences in wages using
wage indices for hospice care.

(1) National hospice rates. CHAMPUS
will use the national hospice rates for
reimbursement of each of the following
levels of care provided by or under
arrangement with a CHAMPUS
approved hospice program:

(i) Routine home care. The hospice
will be paid the routine home care rate
for each day the patient is at home,
under the care of the hospice, and not
receiving continuous home care. This
rate is paid without regard to the
volume or intensity of routine home
care services provided on any given day.

(ii) Continuous home care. The
hospice will be paid the continuous
home care rate when continuous home
care is provided. The continuous home
care rate is divided by 24 hours in order
to arrive at an hourly rate.

(A) A minimum of 8 hours of care
must be provided within a 24-hour day
starting and ending at midnight.

(B) More than half of the total actual
hours being billed for each 24-hour
period must be provided by either a
registered or licensed practical nurse.

(C) Homemaker and home health aide
services may be provided to supplement
the nursing care to enable the
beneficiary to remain at home.

(D) For every hour or part of an hour
of continuous care furnished, the hourly
rate will be reimbursed to the hospice
up to 24 hours a day.

(iii) Inpatient respite care. The
hospice will be paid at the inpatient
respite care rate for each day on which
the beneficiary is in an approved
inpatient facility and is receiving respite
care.

(A) Payment for respite care may be
made for a maximum of 5 days at a time,
including the date of admission but not
counting the date of discharge. The
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necessity and frequency of respite care
will be determined by the hospice
interdisciplinary group with input from
the patient’s attending physician and
the hospice’s medical director.

(B) Payment for the sixth and any
subsequent days is to be made at the
routine home care rate.

(iv) General inpatient care. Payment
at the inpatient rate will be made when
general inpatient care is provided for
pain control or acute or chronic
symptom management which cannot be
managed in other settings. None of the
other fixed payment rates (i.e., routine
home care) will be applicable for a day
on which the patient receives general
inpatient care except on the date of
discharge.

(v) Date of discharge. For the day of
discharge from an inpatient unit, the
appropriate home care rate is to be paid
unless the patient dies as an inpatient.
When the patient is discharged
deceased, the inpatient rate (general or
respite) is to be paid for the discharge
date.

(2) Use of Medicare rates. CHAMPUS
will use the most current Medicare rates
to reimburse hospice programs for
services provided to CHAMPUS
beneficiaries. It is CHAMPUS’ intent to
adopt changes in the Medicare
reimbursement methodology as they
occur; e.g., Medicare’s adoption of an
updated, more accurate wage index.

(3) Physician reimbursement.
Payment is dependent on the
physician’s relationship with both the
beneficiary and the hospice program.

(i) Physicians employed by, or
contracted with, the hospice.

(A) Administrative and supervisory
activities (i.e., establishment, review
and updating of plans of care,
supervising care and services, and
establishing governing policies) are
included in the adjusted national
payment rate.

(B) Direct patient care services are
paid in addition to the adjusted national
payment rate.

(1) Physician services will be
reimbursed an amount equivalent to 100
percent of the CHAMPUS’ allowable
charge; i.e., there will be no cost-sharing
and/or deductibles for hospice
physician services.

(2) Physician payments will be
counted toward the hospice cap
limitation.

(ii) Independent attending physician.
Patient care services rendered by an
independent attending physician (a
physician who is not considered
employed by or under contract with the
hospice) are not part of the hospice
benefit.

(A) Attending physician may bill in
his/her own right.

(B) Services will be subject to the
appropriate allowable charge
methodology.

(C) Reimbursement is not counted
toward the hospice cap limitation.

(D) Services provided by an
independent attending physician must
be coordinated with any direct care
services provided by hospice
physicians.

(E) The hospice must notify the
CHAMPUS contractor of the name of the
physician whenever the attending
physician is not a hospice employee.

(iii) Voluntary physician services. No
payment will be allowed for physician
services furnished voluntarily (both
physicians employed by, and under
contract with, the hospice and
independent attending physicians).
Physicians may not discriminate against
CHAMPUS beneficiaries; e.g., designate
all services rendered to non-CHAMPUS
patients as volunteer and at the same
time bill for CHAMPUS patients.

(4) Unrelated medical treatment. Any
covered CHAMPUS services not related
to the treatment of the terminal
condition for which hospice care was
elected will be paid in accordance with
standard reimbursement methodologies;
i.e., payment for these services will be
subject to standard deductible and cost-
sharing provisions under the
CHAMPUS. A determination must be
made whether or not services provided
are related to the individual’s terminal
illness. Many illnesses may occur when
an individual is terminally ill which are
brought on by the underlying condition
of the ill patient. For example, it is not
unusual for a terminally ill patient to
develop pneumonia or some other
illness as a result of his or her weakened
condition. Similarly, the setting of
bones after fractures occur in a bone
cancer patient would be treatment of a
related condition. Thus, if the treatment
or control of an upper respiratory tract
infection is due to the weakened state of
the terminal patient, it will be
considered a related condition, and as
such, will be included in the hospice
daily rates.

(5) Cap amount. Each CHAMPUS-
approved hospice program will be
subject to a cap on aggregate CHAMPUS
payments from November 1 through
October 31 of each year, hereafter
known as ‘““‘the cap period.”

(i) The cap amount will be adjusted
annually by the percent of increase or
decrease in the medical expenditure
category of the Consumer Price Index
for all urban consumers (CPI-U).

(ii) The aggregate cap amount (i.e., the
statutory cap amount times the number

of CHAMPUS beneficiaries electing
hospice care during the cap period) will
be compared with total actual
CHAMPUS payments made during the
same cap period.

(iii) Payments in excess of the cap
amount must be refunded by the
hospice program. The adjusted cap
amount will be obtained from the
Health Care Financing Administration
(HCFA) prior to the end of each cap
period.

(iv) Calculation of the cap amount for
a hospice which has not participated in
the program for an entire cap year
(November 1 through October 31) will
be based on a period of at least 12
months but no more than 23 months.
For example, the first cap period for a
hospice entering the program on
October 1, 1994, would run from
October 1, 1994 through October 31,
1995. Similarly, the first cap period for
hospice providers entering the program
after November 1, 1993 but before
November 1, 1994 would end October
31, 1995.

(6) Inpatient limitation. During the 12-
month period beginning November 1 of
each year and ending October 31, the
aggregate number of inpatient days, both
for general inpatient care and respite
care, may not exceed 20 percent of the
aggregate total number of days of
hospice care provided to all CHAMPUS
beneficiaries during the same period.

(i) If the number of days of inpatient
care furnished to CHAMPUS
beneficiaries exceeds 20 percent of the
total days of hospice care to CHAMPUS
beneficiaries, the total payment for
inpatient care is determined follows:

(A) Calculate the ratio of the
maximum number of allowable
inpatient days of the actual number of
inpatient care days furnished by the
hospice to Medicare patients.

(B) Multiply this ratio by the total
reimbursement for inpatient care made
by the CHAMPUS contractor.

(C) Multiply the number of actual
inpatient days in excess of the
limitation by the routine home care rate.

(D) Add the amounts calculated in
paragraphs (g)(6)(i) (B) and (C) of this
section.

(ii) Compare the total payment for
inpatient care calculated in paragraph
(9)(6)(i)(D) of this section to actual
payments made to the hospice for
inpatient care during the cap period.

(iii) Payments in excess of the
inpatient limitation must be refunded
by the hospice program.

(7) Hospice reporting responsibilities.
The hospice is responsible for reporting
the following data within 30 days after
the end of the cap period:
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(i) Total reimbursement received and
receivable for services furnished
CHAMPUS beneficiaries during the cap
period, including physician’s services
not of an administrative or general
supervisory nature.

(ii) Total reimbursement received and
receivable for general inpatient care and
inpatient respite care furnished to
CHAMPUS beneficiaries during the cap
period.

(iii) Total number of inpatient days
furnished to CHAMPUS hospice
patients (both general inpatient and
inpatient respite days) during the cap
period.

(iv) Total number of CHAMPUS
hospice days (both inpatient and home
care) during the cap period.

(v) Total number of beneficiaries
electing hospice care. The following
rules must be adhered to by the hospice
in determining the number of
CHAMPUS beneficiaries who have
elected hospice care during the period:

(A) The beneficiary must not have
been counted previously in either
another hospice’s cap or another
reporting year.

(B) The beneficiary must file an initial
election statement during the period
beginning September 28 of the previous
cap year through September 27 of the
current cap year in order to be counted
as an electing CHAMPUS beneficiary
during the current cap year.

(C) Once a beneficiary has been
included in the calculation of a hospice
cap amount, he or she may not be
included in the cap for that hospice
again, even if the number of covered
days in a subsequent reporting period
exceeds that of the period where the
beneficiary was included.

(D) There will be proportional
application of the cap amount when a
beneficiary elects to receive hospice
benefits from two or more different
CHAMPUS-certified hospices. A
calculation must be made to determine
the percentage of the patient’s length of
stay in each hospice relative to the total
length of hospice stay.

(8) Reconsideration of cap amount
and inpatient limit. A hospice
dissatisfied with the contractor’s
calculation and application of its cap
amount and/or inpatient limitation may
request and obtain a contractor review
if the amount of program reimbursement
in controversy—with respect to matters
which the hospice has a right to
review—is at least $1000. The
administrative review by the contractor
of the calculation and application of the
cap amount and inpatient limitation is
the only administrative review
available. These calculations are not
subject to the appeal procedures set

forth in §199.10. The methods and
standards for calculation of the hospice
payment rates established by
CHAMPUS, as well as questions as to
the validity of the applicable law,
regulations or CHAMPUS decisions, are
not subject to administrative review,
including the appeal procedures of
§199.10.

(9) Beneficiary cost-sharing. There are
no deductibles under the CHAMPUS
hospice benefit. CHAMPUS pays the
full cost of all covered services for the
terminal illness, except for small cost-
share amounts which may be collected
by the individual hospice for outpatient
drugs and biologicals and inpatient
respite care.

(i) The patient is responsible for 5
percent of the cost of outpatient drugs
or $5 toward each prescription,
whichever is less. Additionally, the cost
of prescription drugs (drugs or
biologicals) may not exceed that which
a prudent buyer would pay in similar
circumstances; that is, a buyer who
refuses to pay more than the going price
for an item or service and also seeks to
economize by minimizing costs.

(ii) For inpatient respite care, the cost-
share for each respite care day is equal
to 5 percent of the amount CHAMPUS
has estimated to be the cost of respite
care, after adjusting the national rate for
local wage differences.

(iii) The amount of the individual
cost-share liability for respite care
during a hospice cost-share period may
not exceed the Medicare inpatient
hospital deductible applicable for the
year in which the hospice cost-share
period began. The individual hospice
cost-share period begins on the first day
an election is in effect for the
beneficiary and ends with the close of
the first period of 14 consecutive days
on each of which an election is not in
effect for the beneficiary.

* * * * *
Dated: January 25, 1995.
Patricia L. Toppings,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 95-2194 Filed 1-31-95; 8:45 am]

BILLING CODE 5000-04-M

DEPARTMENT OF THE INTERIOR
National Park Service

36 CFR Part 7

RIN 1024-AB10

Everglades National Park Special
Regulations; Correction

AGENCY: National Park Service, Interior.
ACTION: Correction to final regulations.

SUMMARY: This document contains
corrections to the final regulations
which were published Tuesday,
November 15, 1994. The regulations
related to fishing and boating activities
within Everglades National Park.

EFFECTIVE DATE: December 15, 1994.

FOR FURTHER INFORMATION CONTACT:
Superintendent, Everglades National
Park, 40001 State Road 9336,
Homestead, FL 33034. Telephone (305)
242-7730.

SUPPLEMENTARY INFORMATION:
Background

On November 15, 1994, the National
Park Service (NPS) published in the
Federal Register (59 FR 58781) a final
rule changing the special regulations for
Everglades National Park. The final rule
completely revises the special
regulations for the park. The rule
achieves consistency with State fishing
rules and allows the park to adopt State
fishing regulations. It more closely
regulates the activities of commercial
guide fishing and redefines
“‘commercial fishing” to include the
taking of sponges and other non-edible
marine life.

The final rule allows the NPS to take
a more proactive role in its mission to
protect and conserve natural and
cultural resources and gives the
Superintendent more specific authority
to regulate fishing and boating. It
prohibits the use of personal watercraft,
closes accessible marine wilderness
areas to the use of motorized vessels and
allows for better management of wildlife
habitat sites. The rule also deletes
existing obsolete regulations from the
Code of Federal Regulations pertaining
to mining and commercial fishing.

Need for Correction

As published, the final rule contains
two typographical errors which may
prove to be misleading and are in need
of correction.

Correction of Publication

Accordingly, the publication on
November 15, 1994 (59 FR 58781) of the
final regulation, rule document 94—
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28071, for Everglades National Park is
corrected as follows:

1. In the rule document 94-28071
appearing on page 58784 in the issue of
Tuesday, November 15, 1994, in the first
column, fifth line “areas of emergency”
is corrected to read “‘areas of emergent”.

§7.45 [Corrected]

2. In the rule document 94-28071
appearing on page 58785 in the issue of
Tuesday, November 15, 1994, in the
third column, under § 7.45 Everglades
National Park, paragraph (b) Prohibited
conveyances, line three, “‘upon those
areas of emergency” is corrected to read
“‘upon those areas of emergent”.

Dated: January 26, 1995.

Pete Hart,

Acting Chief, Ranger Activities Division.
[FR Doc. 95-2371 Filed 1-31-95; 8:45 am]
BILLING CODE 4310-70-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[WV19-1-6210a, WV11-1-5888a; FRL—
5139-3]

Approval and Promulgation of Air
Quality Implementation Plans; West
Virginia: Title 45 Legislative Rules,
Series 21, Regulation To Prevent and
Control Air Pollution From Emission of
Volatile Organic Compounds

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving a state
implementation plan (SIP) revision
submitted by the State of West Virginia
on August 10, 1993. The revision
concerns West Virginia title 45
Legislative Rules, Series 21, Regulation
to Prevent and Control Air Pollution
from Emission of VVolatile Organic
Compounds, sections 1to 9, 11, 12, 14
to 19, 21 to 29, 31, 36, 39, 41, 42 to 48,
and appendix A, which were adopted
May 26, 1993 and effective July 7, 1993.
These sections of Series 21 establishes
emission standards that represent the
application of reasonably available
control technology (RACT) to twenty
categories of stationary sources of
volatile organic compounds (VOCs), and
establish associated testing, monitoring,
recordkeeping, compliance certification,
and permit requirements. This revision
was submitted to comply with the
RACT **Catch-up” provisions of the
Clean Air Act (the Act). There are two
intended effects of this action. The first
is to approve these sections of Series 21

as a revision to the West Virginia SIP in
accordance with the SIP submittal and
revision provisions of the Act. And the
SIP submittal and revision provisions of
the Act. And the second is to
simultaneously update the West
Virginia SIP by replacing three
regulations codified at 40 CFR
52.2520(c)(26) by portions of the
revision submitted on August 10, 1993.
This action is being taken under section
110 of the Act.

DATES: This final rule is effective April
3, 1995 unless notice is received on or
before March 3, 1995 that adverse or
critical comments will be submitted. If
the effective date is delayed, timely
notice will be published in the Federal
Register.

ADDRESSES: Comments may be mailed to
Thomas J. Maslany, Director, Air,
Radiation, and Toxics Division, U.S.
Environmental Protection Agency,
Region 111, 841 Chestnut Building,
Philadelphia, Pennsylvania 19107.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics
Division, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107; the Air and Radiation Docket
and Information Center, U.S.
Environmental Protection Agency, 401
M Street, SW., Washington, DC 20460;
and the West Virginia Department of
Environmental Protection, Office of Air
Quality, 1558 Washington Street, East,
Charleston, West Virginia, 25311.

FOR FURTHER INFORMATION CONTACT:
Christopher Cripps, (215) 597-0545, at
the EPA Regional Office address listed.
SUPPLEMENTARY INFORMATION: On August
10, 1993, the State of West Virginia
submitted a formal revision to its SIP.
The SIP revision consists of Title 45,
Series 21 (45CSR21), “Regulations to
Control Air Pollution from the Emission
of Volatile Organic Compounds’ (Series
21), and four other regulations—45CSR5
“To Prevent and Control Air Pollution
From the Operation of Coal Preparation
Plants and Coal Handling Operations”,
45CSR12 “‘Permits for Construction and
Major Modification of Major Stationary
Sources of Air Pollution for the
Prevention of Significant Deterioration”,
45CSR19 “Requirements for Pre-
construction Review, Determination of
Emission Offsets for Proposed New or
Modified Stationary Sources of Air
Pollutants and Emission Trading for
Intrasource Pollutants”, and 45CSR29
“Rule Requiring the Submission of
Emission Statements for Volatile
Organic Compound Emissions and
Oxides of Nitrogen Emissions”. This

action concerns only sections 1 to 9, 11,
12, 14 to 19, 21 to 29, 31, 36, 39, 41 to
48 and Appendix A to Series 21. The
other parts—45CSR5, 45CSR19,
45CSR12, 45CSR29 and sections 10, 13,
20, 30, 32 to 35, 37, 38 and 40 to series
21—of the August 10, 1993 submittal
will be subject of separate rulemaking.

l. Background

The Clean Air Act Amendments of
1990 were enacted on November 15,
1990. Public Law 101-549, 104 Stat.
2399, codified at 42 U.S.C. 7401-7671q.
Under the amended Act, EPA and the
States were required to review the
designation of areas and to redesignate
areas as nonattainment for ozone if the
air quality data from 1987, 1988, and
1989 indicated that the area was
violating the ozone standard. On
November 6, 1991, EPA issued those
designations (56 FR 56694 and 57 FR
56762, November 30, 1992). The
Parkersburg—Marietta (Wood County),
Huntington—Ashland (Cabell and
Wayne Counties) and Charleston
Metropolitan Statistical Area (Kanawha
and Putnam Counties) areas, which
were designated unclassifiable prior to
enactment, were redesignated to
nonattainment and classified as
moderate. Under the pre-amended Act,
these areas were not required to meet
the RACT requirement for
nonattainment areas. Under the RACT
catch-up provision of section 182(b)(2)
of the Act, the State was required to
submit RACT rules for these areas
covering any remaining pre-enactment
Control Technique Guideline (CTG)
documents and to submit rules for all
remaining major sources of VOC
emissions.

West Virginia had adopted RACT
rules for the following three categories
of sources: storage of petroleum liquids
in fixed roof tanks, bulk gasoline
terminals and petroleum refinery
sources. These rules were Series 21, 23
and 24, respectively. EPA approved
these as RACT on September 17, 1992
(57 FR 42895). The current Series 21
submitted on August 10, 1993
completely supersedes the previous
Series 21 (45CSR21) and Series 23 and
24 (45CSR23 and 45CSR24) which were
effective in Wood, Cabell, Wayne,
Kanawha and Putnam counties. The
RACT requirements contained in the
superseded Series 21, 23 and 24 are
contained in sections 28, 25 and 22,
respectively, in combination with the
applicable portions of sections 1 to 9
and 41 to 48 of the current Series 21.

VOCs contribute to the production of
ground level ozone and smog. These
rules were adopted as part of an effort
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to achieve the National Ambient Air
Quality Standard (NAAQS) for ozone.

I1. EPA Evaluation and Action

The following is EPA’s evaluation of
and action on sections 1 to 9, 11, 12, 14
to 19, 21 to 29, 31, 36, 39, 41 to 48 and
Appendix A of West Virginia Title 45,
Series 21. Detailed descriptions of the
sections of Series 21 addressed in this
document, and EPA’s evaluation of
these sections, are contained in the
technical support document (TSD)
prepared for this revision. Copies of the
TSD are available from the EPA
Regional office listed in the ADDRESSES
section of this document.

In determining the approvability of a
VOC rule, EPA must evaluate the rule
for consistency with the requirements of
the Act and EPA regulations, as found
in section 110 and Part D of the Act and
40 CFR Part 51 (Requirements for
Preparation, Adoption, and Submittal of
Implementation Plans). The EPA
interpretation of these requirements,
which forms the basis for this action,
appears in various EPA policy guidance
documents. For the purpose of assisting
State and local agencies in developing
RACT rules, EPA prepared a series of
CTG documents. The CTGs are based on
the underlying requirements of the Act
and specify the presumptive norms for
RACT for specific source categories. The
CTGs applicable to sections 11, 12, 14
to 19, 21 to 29, 31, 36, and 39 of West
Virginia Title 45, Series 21 are entitled,
Surface Coating of Cans, Coils, Paper,
Fabrics, Automobiles and Light Duty
Trucks, EPA-450/2—-77-008, May 1977;
Surface Coating of Metal Furniture,
EPA-450/2—-77-032, Dec. 1977; Surface
Coating of Large Appliances, EPA-450/
2-77-034, Dec. 1977; Surface Coating
for Insulation of Magnet Wire, EPA—
450/2-77-033, Dec. 1977; Surface
Coating of Miscellaneous Parts and
Products, EPA-450/2-78-015, June
1978; Bulk Gasoline Plants, EPA-450/2—
77-035, Dec. 1977, Tank Truck Loading
Terminals, EPA-450/2-77-026, Dec.
1977; Design Criteria Document—
Gasoline Dispensing Facilities—Stage |,
Nov. 1975; Leaks from Gasoline Tank
Trucks and Vapor Collection Systems,
EPA-450/2-78-051, Dec. 1978; Refinery
Vacuum Producing Systems,
Wastewater Separators and Process
Turnarounds, EPA-450/2—77-025, Oct.
1977; Petroleum Refinery Equipment,
EPA-450/2-78-036, June 1978,
Petroleum Liquid Storage in External
Floating Roof Tanks, EPA-450/2—78—
047, Dec. 1978; Storage of Petroleum
Liquids in Fixed Roof Tanks, EPA-450/
2—-77-036, Dec. 1977; Leaks from
Natural Gas/Gasoline Processing Plants,
EPA-450/3-83-007, Dec. 1983; Cutback

Asphalt, EPA-450/2—-77-037, Dec. 1977;
Perchloroethylene Dry Cleaning
Systems, EPA-450/2-78-050, Dec.
1978; Air Oxidation Processes in the
Synthetic Organic Chemical
Manufacturing Industry, EPA-450/2—
83-006, March 1984. EPA has not yet
developed CTGs to cover all sources of
VOC emissions. Further interpretations
of EPA policy are found in those
portions of the proposed Post-1987
ozone and carbon monoxide policy that
concern RACT, 52 FR 45044 (November
24,1987) and “‘Issues Relating to VOC
Regulation Cutpoints, Deficiencies, and
Deviations, Clarification to Appendix D
of November 24, 1987 Federal Register
Notice” (Blue Book) (notice of
availability was published in the
Federal Register on May 25, 1988). In
general, these guidance documents have
been set forth to ensure that VOC rules
are fully enforceable and strengthen the
SIP.

State Submittal: Sections 1 through 9
of Series 21 include general
applicability, monitoring,
recordkeeping, compliance certification,
and permit requirements and include
definitions and other provisions
common to more than one section.
Series 21 applies sources located in
Putnam, Kanawha, Cabell, Wayne and
Wood counties. Sources that exceed any
applicability threshold of Series 21
remain subject to the provisions even if
the source’s throughput or emissions
later fall below the applicability.
Alternative control plans must be
approved by the Chief of the West
Virginia Office of Air Quality (the Chief)
and the U.S. EPA. By May 31, 1994,
owners or operators of sources claiming
exemption from the surface coating
provisions of sections 10 to 19 must
certify to the Chief that they are exempt
and after May 31, 1994 are required to
keep daily records documenting the
daily VOC emissions and are required to
report to the Chief if any combined
daily VOC emissions exceeds 6.8
kilograms (15 pounds). By May 31, 1994
owners or operators of sources subject to
the surface coating provisions of
sections 10 to 19 must certify to the
Chief the method of compliance—
complying coatings, daily weighted
averaging, or control devices—to be
used for each affected coating line or
operation and are required to keep daily
records demonstrating compliance and
to report any excess emissions. By May
31, 1994 owners and operators of
sources subject to the provisions of
sections 20 to 40 must certify to the
Chief the method of compliance—
control system equipment specification,
leak detection and repair, coating

formulation, work practice, etc.—to be
used and are required to keep records
for control devices and report excess
emissions. Owners and operators of any
coating line complying by the use of a
control device are required to operate
the capture and control device
whenever the coating line is in use and
are required to ensure the required
monitoring system is installed,
maintained and calibrated and in use
when ever the control device is
operated. Owners or operators of
facilities, subject to sections 11 to 20
and section 34, are prohibited from
using open containers to store or
dispose cloth or paper impregnated with
VOC or to store spent or fresh VOC used
for surface preparation, cleanup or
removal of coatings and are prohibited
from using VOC to clean spray
equipment unless equipment is used to
collect the cleaning compounds.
Owners and operators of sources subject
to Series 21 that must make major
process changes or major capital
expenditures to comply must submit to
the Chief a compliance schedule within
180 days of May 31, 1993. Compliance
must be as expeditious as practical but
not later than May 31, 1995. The general
provisions also define that references to
the Chief of the West Virginia Office of
Air Quality also mean the U.S. EPA.

EPA’s Evaluation: The regulations
listed above are approvable as SIP
revisions because they conform to EPA
guidance and comply with the
requirements of the Act.

State Submittal: Sections 11, 12, 14,
15, 16, 17, 18, and 19 cover coating
operations or lines in the following
source categories, respectively: Can,
coil, fabric, vinyl, metal furniture, large
appliance, magnet wire, and
miscellaneous metal parts and products.

A. Common Provisions

A coating line or operation is subject
to the emission limits of a section if the
daily facility-wide emissions from
coating lines in that source category
exceed 6.8 kilograms (15 pounds) prior
to control devices. Each section requires
that compliance be demonstrated in one
of three ways: use of coatings that
comply with the VOC content limits of
each section; use of coatings on a
coating line whose daily weighted
average comply with the VOC content
for that coating line; or use of a capture
and control system that provides an
overall emission reduction that is the
lesser of the reduction needed to be
equivalent to the VOC content of
complying coatings on a ‘‘solids basis”
(mass VOC per volume of solids) or 95
percent. The VOC content limits in mass
per volume of coating, minus water and
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exempt compounds, as applied, are the
same as those contained in the
applicable CTG. Section 17 exempts
from the VOC content limits the use of
up to 0.95 liter (0.25 gallon), in any 8-
hour period, of quick-drying lacquers
used for repair of nicks or scratches on
large appliances. Section 19 also sets a
standard of 0.52 kilogram per liter (4.3
Ib/gal) of coating less water and exempt
compounds for drum and pail interior
coatings. The calculation procedures for
daily weighted averaging and for
required control device efficiency are
provided in section 43. Calculations are
required daily to demonstrate daily
compliance.

B. Coverage of Section 19,
Miscellaneous Metal Parts and Products

Section 19 does apply to coatings
applied to small and large farm
machinery, small appliances,
commercial machinery, industrial
machinery, fabricated metal products,
coating applications at automobile and
light-duty truck assembly plants other
than prime, primer surfacer, topcoat and
final repair, and any other industrial
category that coats metal parts or
products under Standard Industrial
Classification (SIC) Codes of Major
Groups 33 to 39. Section 19 does not
apply to the application of coatings
regulated under sections 11, 12, 16, 17,
and 18, exteriors of completely
assembled aircraft, automobile or truck
refinishing, and customized topcoating
of automobiles and trucks where the
daily production is less than 35 vehicles
per day. Section 19 does not apply to
primer, primer surfacer, topcoat and
final repair operations at automobile
and light-duty truck assembly plants
covered under section 10. Manufacture
of lamps and light fixtures falls under
SIC Codes 3645 and 3646. Coatings
applied to lamps and light fixtures are
regulated under section 19 and are not
included in the product mix regulated
under section 16.

EPA’s Evaluation: The regulations
listed above are approvable as SIP
revisions because they conform to EPA
guidance and comply with the
requirements of the Act. EPA has
determined that the RACT standards are
no less stringent than the applicable
CTG and that the standards for coating
of metal lamps and light fixtures
established under section 19 are no
different than that which would have
been required under section 16. EPA has
determined that the standards for
coating of drum and pail interiors
represent RACT given the extreme
conditions to which these coatings are
often exposed.

State Submittal: Sections 21, 22, 23,
and 24 cover bulk gasoline plants, bulk
gasoline terminals, gasoline dispensing
facilities and gasoline tank trucks.

A. Section 21 requires bulk gasoline
plants of between 4,000 and 20,000
gallons per day throughput to install a
vapor balance system between
incoming/outgoing tank trucks and
stationary storage tanks, to fill storage
vessels by submerged filling, and to
incorporate design and operational
practices to minimize leaks from storage
tanks, loading racks, tank trucks and
loading operations.

B. Section 22 requires bulk gasoline
terminals, facilities of greater than
20,000 gallons per day throughput, to
equip each loading rack with a vapor
collection system to control VOC vapors
displaced from gasoline tank trucks
during product loading. The vapor
control system is limited to emissions of
80 milligrams or less of VOC per liter of
gasoline loaded.

C. Both bulk plants and terminals are
required to inspect vapor balance or
loading racks and VOC collection
systems monthly for leaks and to repair
leaks within 15 days of discovery. Both
bulk plants and terminals are restricted
to loading only vapor-tight gasoline tank
trucks and to loading tank trucks by
submerged filling.

D. Section 23 requires gasoline
dispensing facilities to install a vapor
balance system, submerged drop tubes
for gauge well, vapor tight caps and
submerged fill loading on all storage
vessels. Both sections 21 and 23
prohibit the transfer of gasoline into a
storage tank or into a tank truck unless
vapor balance systems are properly
used.

E. Section 24 requires gasoline tank
trucks equipped for vapor collection be
tested at least annually for vapor-
tightness and display a sticker near the
DOT certification plate that shows the
date the truck passed the vapor-
tightness test, that shows the truck
identification number and that does not
expire not more than 1 year after the
date of the test.

F. Sections 21, 22 and 23 also set
standards for smaller facilities and
tanks: Bulk plants of less than 4,000
gallons per month are only required to
fill storage tanks or tank trucks by
submerged filling and to discontinue
transfer operations if any leaks are
observed. A vapor balance system is not
required on any tank with a capacity of
550 gallons or less at a bulk plant.
However, such tanks are still subject to
the requirement that these tanks be
filled by submerged filling. Under
section 23, dispensing facilities of less
than 10,000 gallons per month

throughput and certain small storage
tanks are required to be loaded by
submerged fill. These smaller storage
tanks are those of less than 2,000 gallon
capacity constructed prior to January 1,
1979, of less than 250 gallons capacity
constructed after December 31, 1978,
and of less than 550 gallons capacity if
used solely for fueling implements of
agriculture.

EPA’s Evaluation: The regulations
listed above are approvable as SIP
revisions because they conform to EPA
guidance and comply with the
requirements of the Act. EPA has
determined that the RACT standards are
no less stringent than the applicable
CTG and other EPA guidance. Because
the standards set under section 22 are
RACT, section 22 in combination with
the applicable portions of sections 1 to
9 and 41 to 48 is approvable to replace
Series 24 in the West Virginia SIP.

State Submittal: Section 25 applies to
any vacuum-producing system,
wastewater separator and process unit
turnaround at petroleum refineries.
Uncondensed vapors from vacuum-
producing systems must be piped to a
firebox or incinerator or compressed
and added to the refinery fuel gas.
Wastewater separators must be
equipped with covers and seals on all
separators and forebays. Lids and seals
are required on all openings in
separators, forebays and their covers
and must be kept closed except when in
use. During a process unit turnaround
the process unit must be vented to a
vapor recovery system, flare or firebox.
No emissions are allowed from a
process unit until the internal pressure
reaches 19.7 psia.

EPA’s valuation: The regulation listed
above is approvable as SIP revisions
because it conforms to EPA guidance
and complies with the requirements of
the Act. EPA has determined that the
RACT standards are no less stringent
than the applicable CTG.

State Submittal: Sections 26 and 29
regulate leaks from equipment in VOC
service at any process unit at a
petroleum refinery or at any natural gas/
gasoline processing facility,
respectively. Both require open ended
lines and valves to be sealed with a
second valve, blind flange, cap or plug
except during operations requiring
process fluid flow. Both require
quarterly leak monitoring of pumps in
light liquid service, valves, and
compressors and require first attempt to
repair the leak within five calendar days
of discovery and with final repair
within 15 calendar days. Both sections
reference the leak detection method
found in section 46. Both allow less
frequent monitoring of unsafe-to-
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monitor and difficult-to-monitor valves
if a written plan that requires,
respectively, monitoring of unsafe-to-
monitor as frequently as practicable
during safe to monitor periods and at
least annual leak monitoring of difficult-
to-monitor valves. Under both sections,
valves in gas/vapor service and in light
liquid service may be monitored less
frequently if the criteria of the skip
period leak detection and repair
provisions are met and maintained.
Both sections allow certain equipment
be exempt from the leak monitoring
program. These are: any pressure relief
valve connected to a flare header or
operating vapor recovery device, any
equipment in vacuum service, any
compressor with a degassing vent
connected to an operating VOC control
device. Also exempted from a leak
detection and repair is any pump with
dual seals at a natural gas/gasoline
processing facility and any pump with
duel mechanical seals with a barrier
fluid system at refineries. Under section
26 pumps in heavy liquid service at
refineries must be leak checked using
the method of section 46 only if
evidence of a leak is found by sight,
sound or smell. Under section 29 pumps
in heavy liquid service are exempted
from the leak detection and repair
provisions. Under section 26 pressure
relief valves at refineries must be leak
checked after each overpressure relief.
Under section 29 pressure relief valves
must be leak checked within 5 days
unless monitored by non-plant
personnel. In the latter case, monitoring
must be done the next time monitoring
personnel are on site or within 30 days
whichever is less.

EPA’s Evaluation: The regulations
listed above are approvable as SIP
revisions because they conform to EPA
guidance and comply with the
requirements of the Act. EPA has
determined that the RACT standards are
no less stringent than the applicable
CTG. Because the standards set under
section 25 are RACT, section 25 in
combination with the applicable
portions of sections 1 to 9 and 41 to 48
is approvable to replace Series 23 in the
West Virginia SIP.

State Submittal: Sections 27 and 28
regulate storage of petroleum liquids.
Both sections apply to any petroleum
liquid storage tank over 40,000 gallons
capacity. Section 27 applies to such
tanks that are equipped with an external
floating roof. Section 28 applies to such
tanks that are of fixed roof construction.
Section 27 prohibits storage of
petroleum liquid in an external floating
roof tank unless the tank is equipped a
continuous secondary seal from the
floating roof to the tank wall, the seals

are maintained so that there are no
visible holes or tears and the seals are
intact and uniformly in place. Section
27 also sets design and operation and
maintenance criteria for openings in the
external floating roof and for gaps in
vapor-mounted primary seals. Section
27 requires routine, semi-annual
inspections of the roof and seal and
requires annual measurement of the seal
gap in vapor-mounted primary seals.
Section 28 prohibits storage of
petroleum liquid in a fixed roof tank
unless the tank is equipped an internal
floating roof equipped with closure
seal(s) between the roof edge and tank
wall, and the seal(s) are maintained so
that there are no visible holes or tears.
Section 28 also sets design, operational
and maintenance criteria for openings,
drains and vents.

EPA’s Evaluation: The regulations
listed above are approvable as SIP
revisions because they conform to EPA
guidance and comply with the
requirements of the Act. EPA has
determined that the RACT standards are
no less stringent than the applicable
CTG and other EPA guidance. Because
the standards set under section 28 are
RACT, section 28 in combination with
the applicable portions of sections 1 to
9 and 41 to 48 is approvable to replace
Series 21 in the West Virginia SIP.

State Submittal: Section 31 prohibits
the manufacturing, storage, mixing,
storage, use and application of cutback
asphalt during the period from April 1
to October 31 of every year. Exemptions
for long-life stockpiling or use solely as
a penetrating prime coat may be granted
by the Chief of the West Virginia Office
of Air Quality. Section 31 also prohibits
the manufacturing, storage, mixing,
storage, use and application of
emulsified asphalt containing VOC
during the period from April 1 to
October 31 of every year.

EPA’s Evaluation: The regulation
listed above is approvable as SIP
revisions because it conforms to EPA
guidance and complies with the
requirements of the Act. EPA has
determined that the RACT standards are
no less stringent than the applicable
CTG.

State Submittal: Section 36 covers
drycleaning facilities using
perchloroethylene. Section 36 requires a
carbon adsorption system for the dryer
exhaust. An emission limit of 100 parts
per million (volumetric) of VOC is
established for the exhaust of this
control device. Coin-operated facilities,
and facilities with inadequate space or
inadequate steam capacity to desorb
adsorbers are exempt from the
requirement for a carbon adsorption
system. Section 36 sets the standards

recommended in the CTG to minimize
VOC emissions from leaks, from
treatment, handling and disposal of
filters, and from wet wastes from
solvent stills.

EPA’s Evaluation: The regulation
listed above is approvable as SIP
revisions because it conforms to EPA
guidance and complies with the
requirements of the Act. EPA has
determined that the RACT standards are
no less stringent than the applicable
CTG.

State Submittal: Section 39 covers air
oxidation processes in the synthetic
organic chemical manufacturing
industry (SOCMI). SOCMI is defined as
production, either as a final product or
as an intermediate, of any of the
chemicals listed in 40 CFR 60.489.
Covered are vent streams from air
oxidation reactors and from
combinations of air oxidation reactors
and recovery systems. Section 39
requires VOC emissions from these vent
streams be no more than 20 parts per
million (volumetric, dry basis corrected
to 3 percent oxygen) or be reduced by
98 percent whichever is less stringent or
be burned in a flare that meets the
requirements of 40 CFR 60.18. Vent
streams that have a total resource
effectiveness (TRE) index value greater
than 1.0 are required only to maintain
the TRE index value greater than 1.0, to
recalculate the TRE index value after
any process change and to install
monitoring devices on the final recovery
device.

EPA’s Evaluation: The regulation
listed above is approvable as SIP
revisions because it conforms to EPA
guidance and complies with the
requirements of the Act. EPA has
determined that the RACT standards are
no less stringent than the applicable
CTG.

State Submittal: Sections 41 to 48
comprise the test and compliance
methods applicable to more than one of
the source categories of sections 10 to
40. Section 48 specifies the quality
control procedures for continuous
emission monitors. Each section
requires that adaptations to specified
methods or alternative test methods
must be approved by the Chief of the
West Virginia Office of Air Quality (the
Chief) and the U.S. EPA.

A. Section 41 requires that the
methods of sections 42 to 47 be used
and sets the general requirements for
test plans and testing quality assurance
programs. Test plans must be submitted
to the Chief at least 30 days prior to the
testing, preliminary results within 30
days after completion and the final
report within 60 days of the completion
of the testing.
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B. Section 42 specifies the methods to
be used for sampling and analyzing
coatings and inks for VOC content.
Specified methods for determining VOC
content are Method 24 of 40 CFR Part
60, Appendix A for coatings and
Method 24A of 40 CFR Part 60,
Appendix A for inks.

C. Section 43 specifies the methods to
be used by coating sources for
calculation of daily weighted average, of
required overall emission reduction
efficiency and of equivalent emission
limitations. Section 43.1 provides the
formula for calculating the daily
weighted average VOC content. Section
43.2 specifies how the daily required
control efficiency is to be calculated.
Provided are procedures: (1) to convert
the complying coating, emission limits
from a mass VOC per gallon of coating
(less water and exempt solvent) basis to
a solids basis, mass VOC per gallon
solids; (2) to calculate the required
overall emission reduction efficiency
using the complying coating emission
limit on a solids basis and either the
maximum actual VOC content (solids
basis) or the actual, daily-weighted
average VOC (on a solids basis); (3) to
calculate the actual, daily-weighted
average VOC (on a solids basis) of the
coatings used.

D. Section 44 and Appendix A specify
the methods for measuring capture
efficiency and for calculating control
device destruction or removal
efficiency.

1. Capture Efficiency

Four capture efficiency testing and
calculation protocols are used: Gas/gas
methods using either a temporary total
enclosure (TTE) or a building enclosure
(BE) as a TTE. Liquid/gas methods using
eitheraBEasa TTEora TTE. The
procedures in Appendix A to Series 21
are specified for measuring the liquid
input to the process, the mass of
gaseous, fugitive VOC that escapes and
the mass of gaseous VOC collected by
the capture system. Procedure T of
Appendix A to Series 21 contains the
criteria for determining if a building or
temporary enclosure isa TTE.
Procedure T also contains the criteria
for determining if a permanent
enclosure is a Permanent Total
Enclosure (PTE). Section 44 exempts
any PTE from capture efficiency testing.

2. Control Device Destruction or
Removal Efficiency

Section 44.2 requires that the methods
specified in Section 45 be used for
determining the flows and VOC
concentrations in the inlets and outlets
of VOC control devices. Section 44
stipulates the formula for calculating

control device destruction or removal
efficiency. Section 44.2 also requires
continuous monitoring on carbon
adsorption systems and incinerators and
specifies the requirements for such
monitoring systems.

3. Overall Capture and Control
Efficiency

Section 44.3 requires that overall
capture and control efficiency be
calculated as the product of the capture
efficiency and the control device
efficiency.

E. Section 45 adopts reference
methods found in 40 CFR Part 60,
Appendix A. The methods adopted are:
Method 18, 25 or 25A for determining
VOC concentrations at the inlet and
outlet of a control device; only Method
25 is allowed for determining
destruction efficiency of thermal or
catalytic incinerators. Method 1 or 1A
for velocity traverse. Method 2, 2A, 2B,
2C, or 2D for measuring velocity and
flow rates. Method 3 or 3A for
determining oxygen and carbon dioxide
analysis. Method 4 for stack gas
moisture. Section 45 also specifies the
number and length of tests.

F. Section 46 specifies leak detection
methods. Method 21 of 40 CFR Part 60,
Appendix A is adopted.

G. Section 47 sets the performance
specifications of systems for the
continuous emissions monitoring of
total hydrocarbons as a surrogate for
measuring the total gaseous organic
concentration in a combustion gas
stream.

H. Section 48 requires each owner or
operator of a continuous emissions
monitor system (CEMS) to develop and
implement a CEMS quality control
program. Section 48 defines the
minimum requirements for such a
program.

EPA’s Evaluation: The regulations
listed above are approvable as SIP
revisions because they conform to EPA
guidance and comply with the
requirements of the Act. EPA has
determined that the test methods and
compliance procedures are no less
stringent than that required by the
applicable CTG and pertinent EPA
guidance.

As required by 40 CFR 51.102, the
State of West Virginia has certified that
public hearings with regard to these
proposed revisions were held in
Charleston, West Virginia on September
12,1991.

EPA is approving this SIP revision
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in this Federal Register

publication, EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will become effective April 3,
1995 unless, by March 3, 1995, adverse
or critical comments are received.

If EPA receives such comments, this
action will be withdrawn before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on the companion proposed rule.
EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If no
such comments are received, the public
is advised that this action will be
effective on April 3, 1995.

Final Action

EPA is approving sections 1 to 9, 11,
12,14 to 19, 21 to 29, 31, 36, 39, 41 to
48 and Appendix A to West Virginia’s
Title 45, Series 21 as a revision to the
West Virginia SIP. The State of West
Virginia submitted these amendments to
EPA as a SIP revision on August 10,
1993.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the Act, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
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reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIP’s on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

This action has been classified as a
Table 2 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by an October 4,
1993 memorandum from Michael H.
Shapiro, Acting Assistant Administrator
for Air and Radiation. The OMB has
exempted this regulatory action from
E.O. 12866 review.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action approving twenty VOC
RACT regulations for West Virginia
must be filed in the United States Court
of Appeals for the appropriate circuit by
April 3, 1995. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

Dated: November 10, 1994.

Stanley L. Laskowski,
Acting Regional Administrator, Region IIl.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.
Subpart XX—West Virginia

2. Section 52.2520 is amended by
adding a sentence to the beginning of
paragraph (c)(25) introductory text, and
by adding paragraph (c)(33) to read as
follows:

§52.2520 Identification of plan.
* * * * *
(C) * * %

(25) As of July 7, 1993 the rules in this
paragraph (c)(25) are superseded by the

rules contained in paragraph (c)(33) of
this section. * * *
* * * * *

(33) Revisions to the West Virginia
State Implementation Plan submitted on
August 12, 1993 by the West Virginia
Department of Commerce, Labor &
Environmental Resources.

(i) Incorporation by reference.

(A) Letter of August 10, 1993 from the
West Virginia Department of Commerce,
Labor & Environmental Resources
transmitting Title 45 Legislative Rules,
Series 21, Regulation to Prevent and
Control Air Pollution from Emission of
Volatile Organic Compounds.

(B) Title 45 Legislative Rules, Series
21, Regulation to Prevent and Control
Air Pollution from Emission of Volatile
Organic Compounds, sections 1, 2, 3, 4,
5,6,7,8,9,11, 12, 14, 15, 16, 17, 18,
19, 21, 22, 23, 24, 25, 26, 27, 28, 29, 31,
36, 39, 41, 42, 43, 44, 45, 46, 47, and 48,
and Appendix A, which were adopted
May 26, 1993 and effective July 7, 1993.

(ii) Additional material.

(A) Remainder of August 10, 1993
State submittal pertaining to the rules
referenced in paragraph (c)(33)(i) of this
section.

(iii) Additional information.

(A) The rules in this paragraph (c)(33)
supersede the rules contained in
paragraph (c)(25) of this section.

[FR Doc. 95-2399 Filed 1-31-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52
[MA39-1-6772a; A-1-FRL-5136-7]

Approval and Promulgation of Air
Quality Implementation Plans;
Commonwealth of Massachusetts;
Substitution of the California Low
Emission Vehicle Program for the
Clean Fuel Fleet Program (Opt Out)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: In this action, the
Environmental Protection Agency is
announcing approval of the State
Implementation Plan submitted by the
Commonwealth of Massachusetts for the
purpose of meeting the requirement to
submit the Clean Fuel Fleet Program or
a substitute program that meets the
requirements of the Clean Air Act. EPA
is approving the State’s plans for
implementing a substitute program to
opt out of the Clean Fuel Fleet program.
On November 15, 1993, the
Commonwealth of Massachusetts
formally submitted a revision to their
SIP to require the sale of California

certified low emitting vehicles in
Massachusetts beginning with model
year 1995. Further, on May 11, 1994, the
Commonwealth formally notified EPA
of its decision to substitute
Massachusetts’ version of the California
Low Emission Vehicle (MA LEV)
Program for the Clean Fuel Fleet (CFF)
Program as provided for in section
182(c)(4)(B) of the Clean Air Act (CAA).
DATES: This final rule is effective on
April 3, 1995 unless adverse or critical
comments are received by March 3,
1995, in which case the rule will be
withdrawn. If the rule is withdrawn,
timely notice will be published in the
Federal Register.

ADDRESSES: Comments may be mailed to
Linda M. Murphy, Director, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region I, JFK Federal Building,
Boston, MA 02203. Copies of the
documents relevant to this action are
available for public inspection during
normal business hours, by appointment
at the Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region I, One Congress Street, 10th
floor, Boston, MA 02203; Air and
Radiation Docket and Information
Center, U.S. Environmental Protection
Agency, 401 M Street SW, (LE-131),
Washington, DC 20460; and the Division
of Air Quality Control, Department of
Environmental Protection, One Winter
Street, 8th floor, Boston, MA 02108.

FOR FURTHER INFORMATION CONTACT:
Damien Houlihan, (617) 565-3266.

SUPPLEMENTARY INFORMATION:

l. Background

Section 182(c)(4)(A) of the Clean Air
Act requires certain States, including
Massachusetts, to submit a State
Implementation Plan (SIP) revision that
includes measures to implement the
Clean Fuel Fleet Program (CFFP). Under
this program, a certain specified
percentage of vehicles purchased by
fleet operators for covered fleets must
meet emission standards that are more
stringent than those that apply to
conventional vehicles. Covered fleets
are defined as fleets of 10 or more
vehicles that are centrally fueled or
capable of being centrally fueled. The
program applies to 1998 and later model
year vehicles in the entire
Commonwealth of Massachusetts which
is comprised of two separate
nonattainment areas. Section
182(c)(4)(B) of the Act allows states to
“opt out” of the Clean Fuel Fleet
Program by submitting for EPA approval
a SIP revision consisting of a program or
programs that will result in at least
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equivalent long term reductions in
ozone producing and toxic air emissions
as a CFFP would.

In accordance with section 182(c)(4),
the Commonwealth of Massachusetts
submitted a commitment to either adopt
and submit a Clean Fuel Fleet Program
or an equivalent substitute program.
This was submitted for parallel
processing on November 13, 1992, and
a formal request was submitted on May
7, 1993. EPA proposed conditional
approval of Massachusetts’ action on
June 7, 1993 (58 FR 31928). However,
prior to final EPA action on
Massachusetts’ commitment, the Court
of Appeals for the District of Columbia
held that EPA’s conditional approval
policy was contrary to law. The court
held that a base commitment from a
state was not sufficient to warrant
conditional approval from EPA under
section 110(k)(4) of the Act. NRDC v.
EPA, 22 F.3d 1125 (D.C. Cir. 1994).
Therefore, EPA could not take final
action on Massachusetts’ commitment.

In fashioning a remedy for EPA’s
improper use of its conditional approval
authority, the court did not want states
to be penalized for their reasonable
reliance on EPA’s actions.
Massachusetts submitted a commitment
to adopt a substitute for the CFFP by
May 15, 1994, in reliance on EPA
guidance, and the Commonwealth
fulfilled that commitment by adopting
and submitting the Low Emission
Vehicle (LEV) program regulations on
May 11, 1994. Therefore, EPA does not
believe that Massachusetts should lose
its ability to opt-out of the CFFP because
of EPA’s improper use of its conditional
approval authority. EPA is today taking
action on Massachusetts’ submissions of
November 15, 1993 and May 11, 1994,
which are intended to substitute MA
LEV for the CFF program.

The Act requires states to observe
certain procedural requirements in
developing implementation plan
revisions for submission to EPA.
Sections 110(a)(2) and 172(c)(7) of the
Act require states to provide reasonable
notice and opportunity for public
comment before accepting the submitted
measures. Section 110(1) of the Act also
requires states to provide reasonable
notice and hold a public hearing before
adopting SIP provisions.

EPA must also determine whether a
state’s submittal is complete before
taking further action on the submittal.
See section 110(k)(1). EPA’s
completeness criteria for SIP submittals
are set out in 40 CFR part 51, appendix
V (1993).

I1. State Submittal

Massachusetts submitted a SIP
revision on November 15, 1993, and
supplemented it on May 11, 1994,
which substituted a low emission
vehicle (LEV) program for the Clean
Fuel Fleet program. Massachusetts held
public hearings on October 30 and 31,
1991; November 1, 1991; February 8, 9,
10 and 12, 1993; and October 1, 5-9,
1993 to entertain public comment on its
SIP revisions; these hearings included
the Commonwealth’s proposal to opt
out of the Clean Fuel Fleet Program with
LEV. Massachusetts’ regulation 310
CMR 7.40, “California Low Emission
Vehicle Program” (the LEV program),
was adopted by the Commonwealth on
January 31, 1992. EPA reviewed the
Commonwealth’s submission for
completeness, in accordance with the
completeness criteria, and found the
submittals to be complete on October
25, 1994,

Massachusetts has limited its
proposed LEV Program to passenger
vehicles and light-duty trucks at the
present time. When California Air
Resource Board finalizes its standards
for the remainder of the vehicle classes,
Massachusetts will examine the
potential air quality benefits of adopting
the emission standards for medium duty
vehicles, heavy-duty trucks,
motorcycles, and off-highway
equipment. By adopting the program for
passenger vehicles and light-duty
trucks, Massachusetts expects to
decrease VOC and NOx emissions far in
excess of what would be achieved from
a CFF program (namely, 42 tons per
summer day of VOC and 35 tons per
summer day of NOx as compared to 1.95
VOC and 0.99 NOx from a CFF program,
long term). The Commonwealth
exercised its choice to substitute enough
equivalent emission reductions credit
from its LEV program for the CFF
program so that, of the total reductions
obtained from the LEV program, only
1.95 tons per summer day VOC and 0.99
tons per summer day NOx will apply as
a substitute for the CFF program.

I11. Analysis of State Submission

Section 182(c)(4) of the Clean Air Act,
which allows states required to
implement a Clean Fuel Fleet program
to “‘opt out” of the program by
submitting a SIP revision consisting of
a substitute program, requires that the
substitute program results in equal or
greater emission reductions than does
the Clean Fuel Fleet program. Also, EPA
can only approve substitute programs
that consist exclusively of provisions
other than those required by the Clean
Air Act for the area. Massachusetts’ LEV

program satisfies both of these
requirements.

Section 182(c)(4)(B) states that a
measure can be substituted for all or a
portion of the CFF program, and that
such a substitute program will be
approvable if it achieves long-term
emission reductions equivalent to those
that would have been achieved by the
portion of the CFF program for which
the measure is to be substituted.

Massachusetts, in exercising its
option under section 177 of the Clean
Air Act, has adopted a LEV program
which affects all new light duty
vehicles, specifically passenger cars and
light duty trucks under 5750 pounds
Gross Vehicle Weight Rating (GVWR)
for vehicle model years 1995 and later.
The MA LEV program is a far reaching
program designed to improve the
emissions performance of vehicles over
a long period of time. The program sets
forth five different sets of emission
standards, and vehicle manufacturers
may market any combination of vehicles
provided that the annual average
emissions of each manufacturer’s fleet
complies with a fleet average limit that
becomes more stringent each year. In
addition, Massachusetts’ LEV program
requires manufacturers to begin to
market a fixed percentage of zero
emission vehicles (ZEVs) in model year
1998. The ZEV requirement will help
ensure that the LEV program will result
in reductions of ozone forming
emissions to a degree that is at least
equivalent to the Clean Fuel Fleet
program.

Massachusetts’ LEV program will
assure reductions of ozone-forming and
air toxic emissions that are at least
equivalent to those that would have
been realized through implementation
of a Clean Fuel Fleet program. The LEV
program is a statewide program affecting
the sale of all light duty vehicles. A
Clean Fuel Fleet program affects a much
smaller subset of vehicles, i.e. new
covered fleet vehicles, that are already
included in the LEV program. The LEV
program has fleet average emission
standards that are comparable to the
Clean Fuel Vehicle (CFV) emission
standards that apply to clean fuel fleet
vehicles. With respect to long term
emission standards for non-methane
organic gases (NMOG), the Clean Fuel
Fleet program requires that 70% of new
covered light duty vehicle and light
duty truck purchases in the affected
fleets in model year 2000 and later meet
the CFV emission standard of 0.075
grams/mile, while the California LEV
program requires that the long term
NMOG standard for 100% of all light
duty vehicles be no more than 0.062
grams per mile (model year 2003 and
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later).1 Based on the above
considerations, Massachusetts’ LEV
program has the potential to achieve
emission reductions far in excess of
those expected by the Clean Fuel Fleet
program. The LEV program also has an
earlier implementation date, beginning
with model year 1995, than the fleet
program.

EPA, auto manufactures, and states
are currently considering the possibility
of developing a voluntary national LEV-
equivalent motor vehicle emission
control program. See 59 FR 48664 (Sept.
22,1994) and 59 FR 53396 (Oct. 24,
1994). EPA does not expect that today’s
approval will impede the development
or implementation of such a program. If
Massachusetts were to participate in a
LEV-equivalent program, it would have
the opportunity to revise its clean fuel
fleet program substitution.

EPA is publishing this rule without
prior proposal because EPA views this
as a noncontroversial amendment and
anticipates no adverse comments. This
action will be effective April 3, 1995
unless, by March 3, 1995, adverse or
critical comments are received.

If such comments are received, this
rule will be withdrawn before the
effective date by publishing a
subsequent document. In the Proposed
Rules Section of this Federal Register,
EPA has proposed the same approvals
on which it is taking final action in this
rulemaking. If adverse comments are
received in response to this action, EPA
will address them as part of a final
rulemaking associated with that
proposed action. EPA will not institute
a second comment period on this action.
If no adverse comments are received,
the public is advised that this rule will
be effective April 3, 1995.

1Massachusetts does not currently have an
enforceable NMOG standard as part of its program,
but it is in the process of adopting one. Given the
lack of an enforceable NMOG standard, there is no
assurance that Massachusetts’ LEV program will
achieve the same emission benefits as if it had
adopted California’s NMOG average. Nonetheless,
several factors support EPA’s belief that the
reductions of the LEV program will be equal to or
greater than the reductions from a CFFP. First,
Massachusetts does have a ZEV sales mandate,
which might by itself provide reductions equal to
or greater than the CFFP. Even if Massachusetts did
not have a ZEV mandate, its LEV program still
provides sufficient reductions to qualify as a
substitute. Massachusetts’ LEV program prohibits
auto manufacturers from selling in Massachusetts
any vehicle in the regulated class that is not
certified in California. Manufacturers generally do
not “‘double-certify” vehicles in California (i.e.,
manufacture both a LEV and a ULEV version of the
same model). Auto manufacturer have said that the
mix of vehicles sold in California does not differ
significantly from the mix sold in Massachusetts.
Given all these factors, it is unlikely that the NMOG
average of vehicles sold in compliance with
Massachusetts’ LEV program would be so low that
the LEV program would not reduce emissions at
least as much as would a CFFP.

Final Action

EPA is approving Massachusetts LEV
program as a substitute for a Clean Fuel
Fleet program, as submitted by the state
on November 15, 1993 and May 11,
1994, pursuant to sections 177 and
182(c)(4)(B) of the Clean Air Act.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

This action has been classified as a
Table 2 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225), as
revised by an October 4, 1993,
memorandum from Michael H. Shapiro,
Acting Assistant Administrator for Air
and Radiation. A future document will
inform the general public of these
tables. On January 6, 1989, the Office of
Management and Budget (OMB) waived
Table 2 and Table 3 revisions (54 FR
2222) from the requirements of section
3 of Executive Order 12291 for a period
of two years. The US EPA has submitted
a request for a permanent waiver for
Table 2 and Table 3 SIP revisions. The
OMB has agreed to continue the
temporary waiver until such time as it
rules on EPA’s request. This request
continues in effect under Executive
Order 12866 which superseded
Executive Order 12291 on September
30, 1993.

SIP approvals under section 110 and
subchapter I, part D of the CAA do not
create any new requirements, but
simply approve requirements that the
Commonwealth is already imposing.
Therefore, because the federal SIP-
approval does not impose any new
requirements, | certify that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the federal-state relationship
under the CAA, preparation of a
regulatory flexibility analysis would
constitute federal inquiry into the
economic reasonableness of state action.
The CAA forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. E.P.A,, 427
U.S. 246, 256-66 (S.Ct. 1976); 42 U.S.C.
7410 (a)(2).

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future

request for revision to any State
implementation plan. Each request for
revision to the State implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by April 3, 1995.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements.

Note: Incorporation by reference of the
State Implementation Plan for the
Commonwealth of Massachusetts was
approved by the Director of the Federal
Register on July 1, 1982.

Dated: December 19, 1994.

John P. DeVillars,
Regional Administrator, Region I.

Part 52 of chapter I, title 40 of the
Code of Federal Regulations is amended
as follows:

PART 52—[AMENDED)]

1. The authority citation for part 52
continues to read as follows:
Authority: 42 U.S.C. 7401-7671q.

Subpart W—Massachusetts

2. Section 52.1120 is amended by
adding paragraph (c)(103) to read as
follows:

§52.1120 Identification of plan.
* * * * * *
C) * * *

(103) Revisions to the State
Implementation Plan submitted by the
Massachusetts Department of
Environmental Protection on November
15, 1993 and May 11, 1994, substituting
the California Low Emission Vehicle
program for the Clean Fuel Fleet
program.

(i) Incorporation by reference.

(A) Letters from the Massachusetts
Department of Environmental Protection
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dated November 15, 1993 and May 11,
1994, submitting a revision to the
Massachusetts State Implementation
Plan which substitutes the California
Low Emission Vehicle program for the
Clean Fuel Fleet program.

(B) A regulation dated and effective
January 31, 1992, entitled ““U Low

Emission Vehicle Program”, 310 CMR
7.40.

(C) Additional definitions to 310 CMR
7.00 “Definitions” (dated and effective
1/31/92) to carry out the requirements
set forth in 310 CMR 7.40.

(i) Additional materials.

(A) Additional nonregulatory portions
of the submittal.

3. Table 52.1167 of §52.1167 is
amended by adding new entries to
existing state citation for 310 CMR 7.00,
“Definitions”; and by adding new state
citation for 310 CMR 7.40, “U Low
Emission Vehicles”, to read as follows:

§52.1167 EPA-approved Massachusetts
State regulations.
* * * * *

TABLE 52.1167.—EPA-APPROVED RULES AND REGULATIONS

Date sub-
o ] : ; Date approved : o Comments/unapproved
State citation Title/subject mlétfac:eby by EPA Federal Register citation ~ 52.1120 (c) sections
310 CMR 7.00 .... Definitions .......... 11/15/93 February 1, 1995 [Insert FR citation from 103 Approving additional defi-
05/11/94 published date]. nitions for.
310 CMR 7.40 .... Low emission ve- 11/15/93 February 1, 1995 [Insert FR citation from 103 Substitute for CFFP.
hicle. 05/11/94 published date].

[FR Doc. 95-2491 Filed 1-31-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 80

[AMS—FRL-5148-4]

Regulation of Fuels and Fuel
Additives: Standards for Reformulated
and Conventional Gasoline

AGENCY: Environmental Protection
Agency.
ACTION: Partial withdrawal of final rule.

SUMMARY: On July 20, 1994, EPA
published a direct final rule (DFRM)
which made minor corrections,
clarifications, and revisions to various
provisions in the final reformulated
gasoline rule which was published on
February 16, 1994. EPA is withdrawing
certain portions of the DFRM, because
adverse or critical comments were
received by the Agency, or an
opportunity to submit such comments at
a public hearing was requested for those
specific portions. EPA is only
withdrawing from the DFRM those
items which have been specifically
addressed in those adverse comments.
The portions of the DFRM withdrawn
by EPA concern individual baseline
adjustments based on production of JP—
4 jet fuel and changes to the valid range
limits for RVP under the Simple Model.
All other changes noted in the July 20,
1994 DFRM will go into effect on
September 19, 1994.

EFFECTIVE DATE: This action is effective
January 26, 1995.

ADDRESSES: Materials directly relevant
to the direct final rule are contained in
Public Docket A—-94-30, located at
Room M-1500, Waterside Mall (ground
floor), U.S. Environmental Protection
Agency, 401 M Street SW, Washington,
D.C. 20460. Other materials relevant to
the reformulated gasoline final rule are
contained in Public Dockets A—91-02
and A-92-12 The docket may be
inspected from 8:00 a.m. until 4:00 p.m.
Monday through Friday. As provided in
40 CFR part 2, a reasonable fee may be
charged by EPA for copying docket
materials.

FOR FURTHER INFORMATION CONTACT:
Joann Jackson Stephens, USEPA
(RDSD-12), Regulation Development
and Support Division, 2565 Plymouth
Road, Ann Arbor, MI 48105, Telephone:
(313) 668-4276. To request copies of
this document contact: Delores Frank,
U.S. EPA (RDSD-12), Regulation
Development and Support Division,
2565 Plymouth Road, Ann Arbor, Ml
48105, Telephone: (313) 668—4295.

SUPPLEMENTARY INFORMATION: The
DFRM published by EPA on July 20,
1994 made a number of changes to
EPA'’s regulations for reformulated and
conventional gasoline. EPA issued a
direct final rule because the changes it
contained were generally minor in
nature and were expected to be non-
controversial. The DFRM allowed the
Agency to finalize such changes in an
expeditious and timely manner. For
instance, many of the changes clarified
issues relevant to the development and
auditing of individual baselines which
were to be submitted no later September

1, 1994. Likewise, since the
reformulated gasoline program will
commence on December 1, 1994, the
clarifications and changes contained in
the direct final rule promote successful
implementation of the reformulated
gasoline and anti-dumping programs.

Since a number of the changes to the
final rule were not insubstantial, EPA
provided a 30-day comment period in
which comments on specific items
could be submitted or a public hearing
requested. EPA also announced that it
would withdraw from the direct final
rule those items that were adversely
commented on. This would have the
effect of re-activating the regulatory
provisions for those items in the final
rule for reformulated gasoline
promulgated on December 15, 1993 and
published in the Federal Register on
February 16, 1994 (59 FR 7715).

The Agency has received adverse
comments on just a few of the changes
in the direct final rule. The comments
themselves can be found in Public
Docket A—94-30. Each of the specific
items addressed in the comments is
being withdrawn from the DFRM by
today’s action, which is effective
immediately. All items that were not
adversely commented on will go into
effect on September 19, 1994.

A copy of this action is available on
the EPA’s Office of Air Quality Planning
and Standards (OAQPS) Technology
Transfer Network Bulletin Board System
(TTNBBS). The service is free of charge,
except for the cost of the phone call.
Users are able to access and download
TTN files on their first call. The
TTNBBS can be accessed with a dial-in
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phone line and a high-speed modem per
the following information.
TTN BBS: 919-541-5742 (1200-14400
bps, no parity, 8 data bits, 1 stop bit)
Voice Helpline: 919-541-5384
Also accessible via Internet: TELNET
ttnbbs.rtpnc.epa.gov
Off-line: Mondays from 8:00 AM to
12:00 Noon ET
When first signing on, the user will be
required to answer some basic
informational questions for registration
purposes. After completing the
registration process, proceed through
the following series of menus:
<T> GATEWAY TO TTN TECHNICAL
AREAS (Bulletin Boards)
<M> OMS
<K> Rulemaking and Reporting
<3> Fuels
<9> Reformulated gasoline
A list of ZIP files will be shown, all
of which are related to the reformulated
gasoline rulemaking process. To
download any file, type the instructions
below and transfer according to the
appropriate software on your computer:
<D>ownload, <P>rotocol, <E>xamine,
<N>ew, <L>ist, or <H>elp
Selection or <CR> to exit: D
filename.zip

You will be given a list of transfer
protocols from which you must choose
one that matches with the terminal
software on your own computer. The
software should then be opened and
directed to receive the file using the
same protocol. Programs and
instructions for de-archiving
compressed files can be found via
<S>ystems Utilities from the top menu,
under <A>rchivers/de-archivers. After
getting the files you want onto your
computer, you can quit the TTN BBS
with the <G>oodbye command. Please
note that due to differences between the
software used to develop the document
and the software into which the
document may be downloaded, changes
in format, page length, etc. may occur.

The remainder of this preamble is
organized into the following sections:

I. Withdrawal of Change to JP-4 to Gasoline
Production Ratio

1. Withdrawal of JP-4 Adjustment Multi-
Refinery Requirement

11l. Withdrawal of Change to the Valid Range
Limits for RVP under the Simple Model

l. Withdrawal of Change to JP-4 to
Gasoline Production Ratio

EPA received comments from Shell
Oil Company, Phillips 66 Company, and
Chevron USA Products Company
objecting to the change of the 1990 JP—
4 to gasoline production ratio from 0.5
to 0.2. A discussion of EPA’s
perspective on this regulatory provision

was presented in Section 1V, Part B.2 of
the DFRM preamble. See 59 FR 36944
(July 20, 1994). For the most part,
commenters expressed the belief that
the selection of the 0.2 JP—4 to gasoline
production ratio was arbitrary. In
addition, EPA was faulted with
disregarding the significant economic
and competitive impact of redefining
the ratio on those refiners with ratios
falling below 0.2. In fact, most
commenters supported allowing
baseline adjustments for all refiners that
produced JP—4 in 1990, thereby
eliminating the need for a JP—4 to
gasoline ratio altogether.

Since commenters objected to the
change in specifying this ratio, as
announced in the DFRM, EPA is
withdrawing the action in the July
DFRM which lowered the 1990 JP-4 to
gasoline production ratio to 0.2. The 0.2
ratio will not go into effect on
September 19th. The criteria for an
adjustment to an individual baseline
based on production of JP—4 will
include a 1990 JP—4 to gasoline
production ratio of 0.5, as was
promulgated in the December 1993 final
regulations for reformulated gasoline.

1l. Withdrawal of JP-4 Adjustment
Multi-Refinery Requirement

A. Withdrawal of Relaxation of the
Requirement That All Refineries in an
Aggregate Produced JP-4 in 1990

In August, EPA received comments
from Chevron USA Products Company
regarding the revised JP—4 adjustment
appearing in the July DFRM. In addition
to the JP—4 to gasoline production ratio,
Chevron objected to the change in the
multiple refinery requirement discussed
in Preamble Section VI.B.1. See 59 FR
36944 (July 20, 1994). Chevron argued
in their comments that the combined
provisions for the JP—4 adjustment (ratio
and multi-refiner requirement) were
designed to benefit a certain class of
refiners and thereby providing that class
of refiners with competitive advantages
not offered to all refiners.

The DFRM would have altered the
regulations to allow utilization of the
JP—4 adjustment for those refiners with
multiple refineries (milti-refinery
refiner) regardless of whether or not
each of their refineries produced JP—4 in
1990. The DFRM revised provision was
intended to treat refiners who produced
JP—-4 equally regardless of whether or
they owned more than one refinery.
Since the Agency received a critical
comment on the revised multiple
refinery provision in the DFRM, EPA is
now withdrawing that provision. The
requirement for multi-refinery refiner
reverts to the original provision

contained in the December 1993 final
reformulated gasoline rule. Therefore,
baseline adjustments are only allowed
for multi-refinery refiners where each of
a refiner’s refineries produced JP—4 in
1990.

B. Withdrawal of the Requirement for an
Aggregate JP-4 Production Ratio
Calculation

The July DFRM also contained a
provision which would have required
refiners of multiple refineries to average
their 1990 JP—4 production to 1990
gasoline production ratio across all of
their refineries. See 59 FR 36944 (July
20, 1994). The Agency received adverse
comments on this provision from
Chevron and Pennzoil. While Chevron
did not specifically mention objections
to this element of the multi-refinery
requirement promulgated in the DFRM,
the Agency understands Chevron’s
critical comments as applying equally to
each component of the DFRM multi-
refinery requirement. Pennzoil objected
to the DFRM'’s requirement to average
the JP—4 to gasoline production ratio
over all a refiner’s refineries (in essence
an aggregate ratio) if the ratio reverts
back to 0.5 as promulgated in the
December 1993 RFG final regulations.
Pennzoil claimed that the combination
of the higher, more stringent ratio
threshold (0.5) and the more restrictive
requirement to calculate across all of a
multi-refiner’s refineries would
eliminate the meaningful relief to JP-4
producers.

Since EPA received adverse
comments on those provisions, it is
withdrawing those regulatory provisions
receiving negative comments. Today’s
action withdraws the July DFRM JP—4
adjustment multiple refinery provisions.
The multiple refinery provisions in
§80.91(e)(7) remain as promulgated in
the December 1993 reformulated
gasoline final rule.

111. Withdrawal of Change to the Valid
Range Limits for RVP Under the Simple
Model

In August, the American Automobile
Manufacturers Association (AAMA)
submitted comments to the Agency
which objected to the change in the low
end valid range for RVP under the
Simple Model. Their concern is that low
RVP fuels might have high driveability
indices (DIs). According to AAMA, high
DI fuels produce higher vehicle
emissions and poor customer
satisfaction. As explained in their
comments, unlike the Complex Model,
the Simple Model does not limit
distillation temperatures and the
promulgated extension of the RVP valid
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range could allow production of fuels
with low volatility and a high DI.

EPA’s July DFRM provision would
have revised the low end of the valid
range for RVP under the Simple Model
to 6.4 psi, from 6.6 psi. The Agency
made this alteration to the regulations to
make the low end of the valid range for
RVP consistent throughout Phase | of
the federal reformulated gasoline
program, and provide additional
flexibility for refiners to complement
the already established blending and
enforcement tolerances. However, since
AAMA submitted comments which are
critical of the Agency’s Simple Model
valid range revision before the August
19th deadline, EPA is withdrawing the
revised provision. The low end valid
range RVP limit under the Simple
Model remains 6.6 psi, as was
promulgated in the December 1993
reformulated gasoline regulations.

Therefore the amendments to
§80.91(e)(7) (the altered JP—4 multi-
refinery requirement and the lower 1990
JP—4 to gasoline production ratio) and to
§80.42 table in paragraph (c)(1) (altering
the lower limit RVP valid range in the
simple model) appearing at 59 FR 36944
(July 20, 1994), which were to become
effective September 19, 1994 are hereby
withdrawn.

It is important to note that EPA’s
withdrawal of these regulatory changes
is not based on EPA’s agreement or
disagreement with the adverse
comments received. The withdrawal is
based solely on EPA’s determination,
announced in the DFRM, that these
changes would go into effect as a direct
final rule only if no persons submitted
adverse comments or requested an
opportunity to comment. EPA is
reviewing comments and is currently
developing a notice of proposed
rulemaking that will address the
regulatory changes withdrawn by this
notice.

EPA is withdrawing these provisions
to the reformulated and conventional
gasoline regulations without providing
prior notice and an opportunity to
comment because it finds there is good
cause within the meaning of 5 U.S.C.
553(b) to do so. Notice and comment
would be impracticable, as EPA needs
to withdraw these changes quickly as
they go into effect on September 19,
1994. In addition further notice is not
necessary as EPA has already informed
the public it would follow this
procedure if adverse or critical
comments were received within 30 days
of the publication of the DFRM. For the
same reasons, EPA finds it has good
cause under 5 U.S.C. 533(b) to make this
withdrawal immediately effective.

IV. Statutory Authority

The statutory authority for this action
is granted to EPA by Sections 114,
211(c) and (k) and 301 of the Clean Air
Act, as amended; 42 U.S.C. 7414,
7545(c) and (k), and 7601.

List of Subjects in 40 CFR Part 80

Envrironmental protection, Air
pollution control, Fuel additives,
Gasoline, Motor vehicle pollution.

Dated: January 26, 1995.

Carol M. Browner,
Administrator.

40 CFR part 80 is amended as follows:

PART 80—REGULATION OF FUELS
AND FUEL ADDITIVES

1. The authority citation for part 80
continues to read as follows:

Authority: Sections 114, 211 and 301(a) of
the Clean Air Act as amended, 42 U.S.C.
7414, 7545 and 7601(a).

2.In 880.42, the table in paragraph
(c)(1) is revised to read as follows:

§80.42 Simple emissions model.

* * * *
(C) * X *
(1) * X *

Fuel parameter Range
Benzene content ............cce..... 0-4.9 vol %
RVP o 6.6-9.0 psi
Oxygen content ........ 0-4.0 wt %
Aromatics content 0-55 vol %

* * * * *

3. In 880.91, paragraph (e)(7)(i)(D) is
removed and paragraphs (e)(7)(i)(A) and
(e)(7)(i)(C) are revised to read as follows:

8§80.91 Individual baseline determination.
* * * * *

(e) * X *

(7) * X *

(l) * X *x

(A) The refinery is the only refinery
of a refiner such that it cannot form an
aggregate baseline with another refinery
(per paragraph (f) of this section) or all
of the refineries of a refiner produced
JP—4 in 1990 and each of the refineries
also meets the requirements specified in
paragraphs (e)(7)(i) (B) and (C) of this
section.
* * * * *

(C) The ratio of the refinery’s 1990 JP—
4 production to its 1990 gasoline
production equals or exceeds 0.5.
* * * *
[FR Doc. 95-2435 Filed 1-31-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 180
[OPP-300365A; FRL—4932-1]
RIN 2070-AB78

FD & C Yellow No. 6 Aluminum Lake,
2-[(2’-Hydroxy-5’'-
Methylphenyl)Benzotriazole and
Octadecyl 3,5-Di-Tert-Butyl-4-
Hydroxyhydrocinnamate; Tolerance
Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document establishes
exemptions from the requirement of a
tolerance for residues of FD & C Yellow
No. 6 Aluminum Lake (CAS Reg. No.
15790-07-5), 2-(2’-hydroxy-5’-
methylphenyl)-benzotriazole (CAS Reg.
No. 2440-22-4), and octadecyl 3,5-di-
tert-butyl-4-hydroxyhydrocinnamate
(CAS Reg. No. 2082-79-3) when used as
inert ingredients (components of ear
tags and similar slow-release devices) in
pesticide formulations applied to
animals. Y-Tex Corp. requested this
regulation.

EFFECTIVE DATE: This regulation
becomes effective February 1, 1995.
ADDRESSES: Written objections,
identified by the document control
number, [OPP-300365A], may be
submitted to: Hearing Clerk (1900),
Environmental Protection Agency, Rm.
M3708, 401 M St., SW., Washington, DC
20460. A copy of any objections and
hearing requests filed with the Hearing
Clerk should be identified by the
document control number and
submitted to: Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
copy of objections and hearing request
to: Rm. 1132, CM #2, 1921 Jefferson
Davis Hwy., Arlington, VA 22202. Fees
accompanying objections shall be
labeled “Tolerance Petition Fees” and
forwarded to: EPA Headquarters
Accounting Operations Branch, OPP
(Tolerance Fees), P.O. Box 360277M,
Pittsburgh, PA 15251.

FOR FURTHER INFORMATION CONTACT: By
mail: Kerry B. Leifer, Registration
Support Branch, Registration Division
(7508W), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Westfield Building North, 6th FI., 2800
Crystal Drive, Arlington, VA 22202,
(703)-308-8323.

SUPPLEMENTARY INFORMATION: In the
Federal Register of November 10, 1994
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(59 FR 56027), EPA issued a proposed
rule that gave notice that Y-Tex Corp.
P.O. Box 1450, 1825 Big Horn Ave.,
Cody, WY 82414, had submitted a
pesticide petition to EPA requesting that
the Administrator, pursuant to section
408(e) of the Federal Food, Drug, and
Cosmetic Act (FFDCA), 21 U.S.C.
346a(e), propose to amend 40 CFR
180.1001(d) by establishing exemptions
from the requirement of a tolerance for
residues of FD & C Yellow No. 6
Aluminum Lake (CAS Reg. No. 15790-
07-5), 2-(2’-hydroxy-5’-
methylphenyl)benzotriazole (CAS Reg.
No. 2440-22-4), and octadecyl 3,5-di-
tert-butyl-4-hydroxyhydrocinnamate
(CAS Reg. No 2082-79-3) when used as
inert ingredients (components of ear
tags and similar slow-release devices) in
pesticide formulations applied to
animals.

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125, and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active.

There were no comments or requests
for referral to an advisory committee
received in response to the proposed
rule.

The data submitted relevant to the
proposal and other relevant material
have been evaluated and discussed in
the proposed rule. Based on the data
and information considered, the Agency
concludes that the tolerance exemptions
will protect the public health.
Therefore, the tolerance exemptiona are
established as set forth below.

publication of this document in the
Federal Register, file written objections
and/or request a hearing with the
Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Under Executive Order 12866 (58 FR
51735, Oct. 4, 1993), the Agency must
determine whether the regulatory action
is “significant” and therefore subject to
review by the Office of Management and
Budget (OMB) and the requirements of
the Executive Order. Under section 3(f),
the order defines a “significant
regulatory action’ as an action that is
likely to result in a rule (1) having an
annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities (also
referred to as ““‘economically
significant”); (2) creating serious

another agency; (3) materially altering
the budgetary impacts of entitlement,
grants, user fees, or loan programs or the
rights and obligations or recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Pursuant to the terms of the Executive
Order, EPA has determined that this
rule is not “significant”” and is therefore
not subject to OMB review.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: January 23, 1995.

Lois Rossi,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.
2. Section 180.1001(e) is amended in
the table therein by adding and

alphabetically inserting the inert
ingredients, to read as follows:

§180.1001 Exemptions from the
requirement of a tolerance.

Any person adversely affected by this  inconsistency or otherwise interfering * * * * *
regulation may, within 30 days after with an action taken or planned by e* * =*
Inert ingredients Limits Uses
* * * * * * *

FD & C Yellow No. 6 Aluminum Lake (CAS Reg. No.

15790-07-5).

* *

2-(2’-Hydroxy-5'-methylphenyl)-benzotriazole
Reg. No. 2440-22-4).

Not more than 2% by weight of
pesticide formulation.

* * *

(CAS Not more than 0.5% by weight
of pesticide formulation.

Pigment in animal tag and similar slow-release de-
vices.

* *

Ultraviolet light absorber/stabilizer in animal tag and
similar slow-release devices.
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Inert ingredients Limits Uses
* * * * * * *
Octadecyl 3,5-di-tert-butyl-4-hydroxyhydrocinnamate Not more than 0.5% by weight Thermal stabilizer/antioxidant in animal tag and simi-

(CAS Reg. No. 2082-79-3.

* *

of pesticide formulation.

* * *

lar slow-release devices.

* *

[FR Doc. 95-2441 Filed 1-31-95; 8:45 am]
BILLING CODE 6560-50-F

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
[Docket No. FEMA-7610]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that are suspended on the
effective dates listed within this rule
because of noncompliance with the
floodplain management requirements of
the program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will be withdrawn
by publication in the Federal Register.
EFFECTIVE DATES: The effective date of
each community’s suspension is the
third date (““Susp.”) listed in the third
column of the following tables.

ADDRESSES: If you wish to determine
whether a particular community was
suspended on the suspension date,
contact the appropriate FEMA Regional
Office or the NFIP servicing contractor.

FOR FURTHER INFORMATION CONTACT:
Robert F. Shea Jr., Division Director,
Program Implementation Division,
Mitigation Directorate, 500 C Street SW.,
Room 417, Washington, DC 20472, (202)
646—-3619.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the

National Flood Insurance Program, 42
U.S.C. 4001 et seq., unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with program regulations, 44 CFR part
59 et seq. Accordingly, the communities
will be suspended on the effective date
in the third column. As of that date,
flood insurance will no longer be
available in the community. However,
some of these communities may adopt
and submit the required documentation
of legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
their eligibility for the sale of insurance.
A notice withdrawing the suspension of
the communities will be published in
the Federal Register.

In addition, the Federal Emergency
Management Agency has identified the
special flood hazard areas in these
communities by publishing a Flood
Insurance Rate Map (FIRM). The date of
the FIRM if one has been published, is
indicated in the fourth column of the
table. No direct Federal financial
assistance (except assistance pursuant to
the Robert T. Stafford Disaster Relief
and Emergency Assistance Act not in
connection with a flood) may legally be
provided for construction or acquisition
of buildings in the identified special
flood hazard area of communities not
participating in the NFIP and identified
for more than a year, on the Federal
Emergency Management Agency’s
initial flood insurance map of the
community as having flood-prone areas
(section 202(a) of the Flood Disaster
Protection Act of 1973, 42 U.S.C.
4106(a), as amended). This prohibition
against certain types of Federal
assistance becomes effective for the
communities listed on the date shown
in the last column.

The Deputy Associate Director finds
that notice and public comment under
5 U.S.C. 553(b) are impracticable and
unnecessary because communities listed
in this final rule have been adequately
notified.

Each community receives a 6-month,
90-day, and 30-day notification

addressed to the Chief Executive Officer
that the community will be suspended
unless the required floodplain
management measures are met prior to
the effective suspension date. Since
these notifications have been made, this
final rule may take effect within less
than 30 days.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Deputy Associate Director has
determined that this rule is exempt from
the requirements of the Regulatory
Flexibility Act because the National
Flood Insurance Act of 1968, as
amended, 42 U.S.C. 4022, prohibits
flood insurance coverage unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
they take remedial action.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Paperwork Reduction Act

This rule does not involve any
collection of information for purposes of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
October 26, 1987, 3 CFR, 1987 Comp.,
p. 252.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp., p. 309.
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List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

1. The authority citation for part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. .3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

8§64.6 [Amended]

2. The tables published under the
authority of §64.6 are amended as
follows:

c ] Effective d ¢ authorization lati +| current ef- Date certain Flederal
. ommunity ective date of authorization/cancellation o : assistance no longer
Stateflocation No. sale of flood insurance in community fectgl:temap available in special
flood hazard areas
Region I
Pennsylvania:
Masontown, borough of, Fayette County 422572 | July 9, 1975, Emerg.; September 4, 1991, 2-2-95 | February 2, 1995.
Reg.; February 2, 1995, Susp.
Briar Creek, borough of, Columbia 420340 | August 31, 1973, Emerg.; August 15, 1979, 2-16-95 | February 16, 1995.
County. Reg.; February 16, 1995, Susp.
Upper Dublin, township of, Montgomery 420708 | August 18, 1972, Emerg.; January 3, 1979, 2-16-95 Do.
County. Reg.; February 16, 1995, Susp.
Region V
Indiana: Allen County, unincorporated areas 180302 | February 14, 1974, Emerg.; September 28, 2-16-95 Do.
1990, Reg.; February 16, 1995, Susp.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Rein—Reinstatement; Susp.—Suspension.

(Catalog of Federal Domestic Assistance No.
83-100, “Flood Insurance™)

Issued: January 26, 1995.
Frank H. Thomas,

Deputy Associate Director, Mitigation
Directorate.

[FR Doc. 95-2457 Filed 1-31-95; 8:45 am]
BILLING CODE 6718-21-P

44 CFR Part 64
[Docket No. FEMA-7609]

List of Communities Eligible for the
Sale of Flood Insurance

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Final rule.

SUMMARY: This rule identifies
communities participating in the
National Flood Insurance Program
(NFIP). These communities have
applied to the program and have agreed
to enact certain floodplain management
measures. The communities’
participation in the program authorizes
the sale of flood insurance to owners of
property located in the communities
listed.

EFFECTIVE DATE: The dates listed in the
third column of the table.

ADDRESSES: Flood insurance policies for
property located in the communities
listed can be obtained from any licensed
property insurance agent or broker
serving the eligible community, or from
the NFIP at: Post Office Box 6464,
Rockville, MD 20849, (800) 638—6620.

FOR FURTHER INFORMATION CONTACT:
Robert F. Shea, Jr., Division Director,

Program Implementation Division,
Mitigation Directorate, 500 C Street SW.,
room 417, Washington, DC 20472, (202)
646-3619.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
measures aimed at protecting lives and
new construction from future flooding.
Since the communities on the attached
list have recently entered the NFIP,
subsidized flood insurance is now
available for property in the community.

In addition, the Director of the
Federal Emergency Management Agency
has identified the special flood hazard
areas in some of these communities by
publishing a Flood Hazard Boundary
Map (FHBM) or Flood Insurance Rate
Map (FIRM). The date of the flood map,
if one has been published, is indicated
in the fourth column of the table. In the
communities listed where a flood map
has been published, Section 102 of the
Flood Disaster Protection Act of 1973, as
amended, 42 U.S.C. 4012(a), requires
the purchase of flood insurance as a
condition of Federal or federally related
financial assistance for acquisition or
construction of buildings in the special
flood hazard areas shown on the map.

The Director finds that the delayed
effective dates would be contrary to the
public interest. The Director also finds
that notice and public procedure under
5 U.S.C. 553(b) are impracticable and
unnecessary.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities in accordance
with the Regulatory Flexibility Act, 5
U.S.C. 601 et seq., because the rule
creates no additional burden, but lists
those communities eligible for the sale
of flood insurance.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Paperwork Reduction Act

This rule does not involve any
collection of information for purposes of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
October 26, 1987, 3 CFR, 1987 Comp.,
p. 252.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
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Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp., p. 309.
List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

1. The authority citation for part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§64.6 [Amended]

2. The tables published under the
authority of § 64.6 are amended as
follows:

’ Community Effective date of authorization/cancellation of sale Current effective
State/location No. of flood insurance in community map date
New Eligibles—Emergency Program
Missouri: Dalton, village of, Chariton County ............ 290464 | December 2, 1994 .......ocoiiiiiiiieee e December 13, 1974.
New Eligibles—Regular Program
Florida: DeBary, city of, Volusia County® ................. 120672 | May 14, 1971, Emerg.; November 23, 1973, Reg ...
North Carolina: Holly Springs, town of, Wake Coun- 370403 | December 23, 1994, REQ ....ccvovviveeriiiiienieeniee e March 3, 1992.
ty.
Reinstatements—Regular Program
Pennsylvania: Lower Chichester, township of, Dela- 421604 | October 9, 1974, Emerg.; September 22, 1979, | September 30, 1993.
ware County. Reg.; September 3, 1992, Susp.; December 6,
1994, Rein.
Minnesota: Dakota, city of, Winona County .............. 270526 | August 21, 1974, Emerg.; June 15, 1982, Reg.; | June 15, 1992.
June 15, 1982, Susp.; December 8, 1994, Rein.
Alabama: Russell County, unincorporated areas ...... 010287 | February, 25 1976, Emerg.; September 16, 1981, | September 16, 1981.
Reg.; September 16, 1981, Susp.; December 28,
1994, Rein.
Regular Program Conversions—Region IV
Tennessee:
Bartlett, city of, Shelby County ..........cccccoevveenne 470175 | December 2, 1994, suspension withdrawn ............... December 2, 1994.
Collierville, town of, Shelby County .. 470263 Do.
Germantown, city of, Shelby County 470353 Do.
Region V
lllinois:
Arlington Heights, village of, Cook and Lake 170056 | ...... QO i Do.
Counties.
Michigan:
Marquette, city of, Marquette County ................. 260716 | ...... O et Do.
Region V
lllinois:
Grundy County, unincorporated areas ............... 170256 | December 15, 1994, suspension withdrawn ............. December 15, 1994.
Region VI
Oklahoma:
Osage County, unincorporated areas ................ 400146 | ...... O et Do.

1This is a newly incorporated community, eligible 12-5-94, that was participating in the Regular Program as an unincorporated area of Volusia
County (125155). The City has adopted the County’s Flood Insurance Rate Map (FIRM), Flood Insurance Study (FIS) and ordinances for flood
insurance and floodplain management purposes. (FIRM Panels 465, 475, 580 and 585).
Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension, Rein.—Reinstatement. (Catalog of Federal Domestic

Assistance No. 83.100, “Flood Insurance.”)

Issued: January 23, 1995.
Frank H. Thomas,

Deputy Associate Director, Mitigation
Directorate.

[FR Doc. 95-2456 Filed 1-31-95; 8:45 am]
BILLING CODE 6718-21-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 229

[Docket No. 950111010-5010-01; I.D.
103194B]

Prohibition on the Intentional Lethal
Take of Marine Mammals in
Commercial Fishing Operations

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: The Marine Mammal
Protection Act Amendments of 1994
established in section 118 a new
management regime for the taking of
marine mammals incidental to
commercial fishing operations. Among
other things, section 118 prohibits the
intentional lethal taking of marine
mammals in the course of commercial
fishing operations. In partial
implementation of section 118, NMFS
amends the interim exemption currently
in effect under section 114 to make the
prohibition on intentional lethal takings
fully applicable to all commercial
fishing operations. All other provisions
of the interim exemption remain in
effect until superseded by further
regulations.
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EFFECTIVE DATE: March 3, 1995.
ADDRESSES: Chief, Marine Mammal
Division, Office of Protected Resources,
F/PR, National Marine Fisheries Service
(NMFS), 1315 East-West Highway,
Silver Spring, MD 20910.

FOR FURTHER INFORMATION CONTACT:
Dean Wilkinson, Office of Protected
Resources, 301-713-2322.

SUPPLEMENTARY INFORMATION:

Background

On December 8, 1994, at 59 FR 63324,
NMFS proposed a rule to prohibit the
intentional lethal taking of marine
mammals in the course of commercial
fishing operations. The proposed rule
provided an exception if such taking is
imminently necessary in self-defense or
to save the life of another person. The
notice of proposed rulemaking
requested comments and contained a
discussion of the background for the
proposed rule. The background is not
repeated here.

This rule implements section
118(a)(5) of the Marine Mammal
Protection Act (MMPA). It prohibits the
intentional lethal take of marine
mammals in the course of commercial
fishing operations. An exception is
provided for an intentional lethal take
imminently necessary in self-defense or
to save the life of another person in
immediate danger. If a marine mammal
is killed in self-defense or to save the
life of another person, a report must be
made to the appropriate NMFS Regional
Office within 48 hours after the
conclusion of the fishing trip.

In the notice of proposed rulemaking,
NMFS announced that it intended to
make January 1, 1995, the effective date
for the final rule. In order to allow time
to notify fishers, however, the effective
date is delayed until 30 days after the
date of publication in the Federal
Register.

Comments and Responses

Comments were received from the
U.S. Fish and Wildlife Service, Carmel
River Steelhead Association, the Center
for Marine Conservation, Earth Island
Institute, the Humane Society of the
United States, Maine Aquaculture
Association, Salmon for All, and 23
private individuals. Fifteen commenters
supported the proposed rule. Thirteen
commenters opposed the proposed rule.
Two commenters neither supported nor
opposed the proposed rule. Specific
comments are addressed below:

Comment: There is no compelling
reason that this one provision of the
section 118 amendment should be
adopted at this time. This action is
clearly in opposition to Congress’ intent

that the entire section 118 amendment
be adopted collectively.

Response: There is nothing in the
statutory language or in either the House
or Senate Reports (House Report 103—
439 and Senate Report 103-220) that
indicates that all of section 118 is to be
implemented simultaneously.

There is evidence that since the
passage of the 1994 amendments to the
MMPA, the intentional lethal taking of
marine mammals has occurred at levels
greater than historic levels. For
example, one marine mammal
rehabilitation facility reports that 31
California sea lions were admitted after
being shot between May 1 and
November 1, 1994. The same facility
admitted a total of 37 pinnipeds that
had been shot in the 8-year period prior
to 1992. An acceleration in the rate of
intentional lethal takes over historic
levels is contrary to the intent of
Congress to prohibit the intentional
lethal take of marine mammals in the
course of commercial fishing.

In addition, there have been
indications that allowing the intentional
lethal take of certain species may result
in the intentional lethal taking of other
species whose intentional lethal take is
prohibited. Although it is not certain
that fishers were responsible, an event
in March 1993 illustrates this problem.
In a relatively short period of time, 58
dead pinnipeds washed onto beaches on
the central Washington coast. Nine of
the animals were Steller sea lions. Of 34
animals that were fresh enough for
examination, 32 had been shot
including eight of the nine Steller sea
lions—three of which were pregnant.
The intentional lethal taking of Steller
sea lions is prohibited under the
MMPA, and the species is listed as
threatened under the Endangered
Species Act. It is possible that the
similarity of Steller sea lions to other
pinniped species, whose intentional
lethal take is allowed, was responsible
for individuals assuming that it was
legal to kill them.

Given the above, the availability of
nonlethal means of deterring marine
mammals from gear and catch, and the
fact that section 118(a)(5) of the MMPA
requires that NMFS implement the
prohibition on intentional lethal takes of
marine mammals in connection with
commercial fishing by no later than
September 30, 1995, implementation of
the statutory provision at this time is
warranted.

Comment: The deadline for response
to the proposed rule should be extended
to 40 days. Fifteen days provides little
opportunity to disseminate information
to those who may be interested in
commenting on the rule.

Response: NMFS is implementing
section 118(a)(5) of the MMPA. The
statutory language is explicit, and
NMFS has no discretion as to the
substantive content of the rule. As
indicated in the previous response,
there is reason to believe that
intentional lethal takings of marine
mammals are occurring at levels above
historic levels and that allowing the
intentional lethal take of some species
may result in the taking of threatened
species. Given this, a 15-day comment
period was deemed sufficient.

Comments were received through day
27 from the date of the publication of
the notice of proposed rulemaking, and
all comments received were considered.

Comment: Several commenters
opposed to the rule noted that,
particularly on the west coast, fishers
had a significant amount of their catch
taken by pinnipeds. They also noted
that populations of harbor seals and
California sea lions have increased
substantially since the passage of the
MMPA and that natural predators such
as bears, wolves, and cougars are no
longer present. Some commenters
pointed out that west coast salmonid
runs have been seriously depleted, and
that a number of populations either
have been listed under the Endangered
Species Act or are being considered for
listing. The commenters provided
information that pinnipeds prey on such
runs. Two commenters provided
documentation of the number of
steelhead and coho in the Monterey, CA
area with scars and wounds that
appeared to be caused by marine
mammals.

Response: As pointed out above, the
statutory language does not provide
NMFS with the discretion to allow the
intentional lethal take of marine
mammals in the course of commercial
fishing operations other than to protect
human life. The rule does not affect the
ability of persons involved in such
fisheries to use nonlethal deterrence
methods.

Other provisions of the 1994
amendments to the MMPA address this
issues. Section 120(f) of the MMPA
requires NMFS to prepare a report to
determine whether California sea lions
and Pacific harbor seals are having a
significant negative impact on the
recovery of salmonid stocks. Although
NMFS has no discretion in this
rulemaking, the information submitted
on this issue will be provided to the
individuals drafting this report.

Further, sections 120(a) through (d) of
the MMPA provide a procedure
whereby a state may apply to NMFS to
authorize intentional lethal take of
individually identifiable pinnipeds
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which are having a significant negative
impact on the decline or recovery of
salmonid stocks that have been listed
under the Endangered Species Act or
are approaching threatened or
endangered species status. If authority
to intentionally lethally take
individually identifiable pinnipeds is
granted, section 120(c)(4) requires that
the taking be performed by Federal or
state agencies, or by qualified
individuals under contract to such
agencies. However, it does not provide
NMFS with the discretion to authorize
intentional lethal taking in the course of
commercial fishing operations.
Comment: Marine mammals that have
learned to raid nets for their food can be
extremely aggressive. Protecting oneself
from threatening marine mammal
behavior should not place the fisherman
or woman in violation of the law.
Response: The rule contains an
exception to the prohibition on
intentional lethal takes for
circumstances when the killing of a
marine mammal is imminently
necessary in self-defense or to save the
life of another person in immediate
danger. If a marine mammal is taken
under such circumstances, the
individual involved is required to report
the taking to the appropriate NMFS
Regional Office within 48 hours of the
conclusion of the fishing trip.
Comment: It should be noted in the
preamble to the rule that the section
101(c) exception allowing intentional
lethal take to protect human life also
provides the Secretary of Commerce
(and for species under the jurisdiction
of the Department of the Interior, the
Secretary of the Interior) the authority to
seize and dispose of any carcass.
Response: As part of the
implementation of the 1994
amendments to the MMPA , NMFS
intends to propose specific regulations
to cover the section 101(c) exception.
Those regulations will incorporate the
provision allowing, but not requiring,
the Secretary to seize and dispose of any
carcass. As the commenter noted, this
provision also applies to commercial
fishing operations, and the point is well
taken. Because of the nature of fisheries,
such animals may never come into the
possession of a fisher or may be
discarded before a fishing trip is
completed. In instances when a carcass
is retained, the Secretary has statutory
authority to confiscate and dispose of it.
Because such instances are likely to be
uncommon, language will not be added
to this regulation, but will appear in the
more generic regulation implementing
the section 101(c) exception for
intentional lethal taking to protect
human safety.

Comment: The draft stock assessment
sets potential biological removal (PBR)
for western north Atlantic harbor seals
at 864 animals. The small humber of
animals currently taken by intentional
means to protect aquaculture facilities
will have a negligible impact on the
stock.

Response: With the exception of the
section 101(c) provision noted above,
the MMPA states that the intentional
lethal taking of marine mammals in the
course of commercial fishing operations
is prohibited. Therefore, the question of
whether the lethal removal of a
specified number of animals is beneath
the PBR level is irrelevant. The concept
of PBR was developed in order to assist
in managing incidental, i.e.,
unintentional, taking of marine
mammals in commercial fisheries.

Comment: The Gulf of Maine
Pinniped-Fishery Interaction Task Force
mandated under section 120(h) has not
been set up yet. The Task Force might
recommend intentional lethal take as an
option. In addition, the guidelines for
nonlethal deterrence are not yet in
effect.

Response: NMFS has made initial
contacts concerning members of the
Task Force, and the Task Force should
be formalized by the time that this rule
becomes effective. Nevertheless, the
Task Force report is not due until the
end of April 1996. Even if the Task
Force were to recommend that
intentional lethal takes be allowed, a
statutory change would be required
before such a recommendation could be
implemented. Similarly, the draft
guidelines on nonlethal take should be
available soon. Although the guidelines
are not yet in place, the section 114
interim exemption and its authorization
for nonlethal deterrence remain valid.
Until deterrence guidelines are issued,
participants in commercial fisheries
may continue to use all nonlethal
deterrence methods that are currently
used.

Comment: The promulgation of this
regulation will result in the loss of
millions of dollars to the salmon
aquaculture industry because of harbor
seal predation on salmon in net pens.
NMFS cannot justify the statement that
the proposed rule “would not have a
significant impact on a substantial
numbers of small entities.”

Response: Since 1989, owners of
salmon net pens have been subject to
the requirement contained in the 1988
amendments to the MMPA (Pub. L. 100—
711) that all lethal takes—whether
intentional or unintentional—be
reported to NMFS within 10 days.
During that period, only three
intentional lethal takes have been

reported by participants in the salmon
aquaculture industry—one harbor seal
in 1991 and two gray seals in 1993.
While NMFS recognizes that there may
have been a degree of underreporting,
there is no documentation of a level of
interaction between harbor seals and net
pens of the magnitude that would be
necessary to support the argument that
prohibition of intentional lethal takes
would result in the loss of millions of
dollars to this fishery.

Comment: Two comments were
received concerning gear practices. The
comments dealt with issues more
properly in the area of fishery
management than the proposed rule.
One commenter stated that an exception
to the prohibition should be extended to
hook and line fishermen, and fishing
with nets should be totally banned. The
second stated that as a recreational
fisherman, he had been unable to catch
fish because trawlers and net gears had
devastated populations of such fish as
haddock, cod, and yellowtail flounder.
The commenter stated that there should
be a partial ban on commercial fishing
during certain times of the year.

Response: The statutory language
does not permit an exception for
specific types of fisheries. The
comments on specific gear types are not
within the scope of this rulemaking and
should more properly be addressed to
the Fishery Management Councils
responsible for regulating specific
fisheries.

Classification

This final rule has been determined to
be not significant for purposes of E.O.
12866. Because NMFS is unable to
consider alternatives to the statutory
mandate, the preparation of an
environmental assessment under the
National Environmental Policy Act is
not required, and none has been
prepared.

List of Subjects in 50 CFR Part 229

Administrative practice and
procedure, Confidential business
information, Fisheries, Marine
mammals, Reporting and recordkeeping
requirements.

Dated: January 27, 1995.
Gary Matlock,
Program Management Officer, National
Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 229 is amended
as follows:
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PART 229—INTERIM EXEMPTION FOR
COMMERCIAL FISHERIES UNDER THE
MARINE MAMMAL PROTECTION ACT
OF 1972

1. The authority citation for part 229
continues to read as follows:

Authority: 16 U.S.C. 1361 et seq., unless
otherwise noted.

2. Section 229.2 paragraph (k) is
revised to read as follows:

§229.2 Definitions.

* * * * *

(k) Incidental take means the
intentional nonlethal or accidental
taking of a marine mammal in the
course of commercial fishing operations.
* * * * *

3. Section 229.4 is amended by
revising paragraphs (b)(2) introductory
text, (b)(2)(i)(B), and by adding
paragraph (b)(2)(iii) to read as follows:

§229.4 Prohibitions.

* * * * *

b * * *

(2) Under this part 229, except as
provided under paragraph (b)(2(iii) of
this section, it is unlawful to:

((A) *==*=

(B) Intentionally lethally take any
marine mammal.

* * * * *

(iii) If a taking under paragraph
(b)(2)(i)(A) of this section or paragraph
(b)(2)(i)(B) of this section is imminently
necessary in self-defense or to save the
life of a person in immediate danger, it
is not an unlawful activity, provided
that the taking is reported to the
appropriate Regional Office of the
National Marine Fisheries Service
within 48 hours after the end of the
fishing trip during which the taking
occurs.

* * * * *

4. Section 229.6 is amended by
revising the third sentence of paragraph
(c)(2)(i), removing paragraph (c)(6), and
redesignating paragraphs (c)(7) through
(c)(10) as paragraphs (c)(6) through
(c)(9), respectively, to read as follows:

§229.6 Issuance of Exemption
Certificates.
* * * * *

(C * * *

2 * X %

(i) * * * Marine mammal report/log
forms require information on: The
fishery, fishing effort, gear type, and fish
species involved; the marine mammal
species (or description of the animal(s),
if species is not known), number, date,
and location of marine mammal
incidental takes; type of interaction and
any injury to the marine mammal; a

description of any intentional takes (i.e.,
efforts to deter animals by nonlethal
means to protect gear or catch or efforts
to protect human life involving either
lethal or nonlethal means); and any loss
of fish or gear caused by marine

mammals. * * *
* * * * *

5. Section 229.7 is amended by
revising the last sentence of paragraph
(b), removing paragraph (e), and
redesignating paragraph (f) as paragraph
(e) to read as follows:

§229.7 Requirements for Category Il
Fisheries.
* * * * *

(b) * * * The report must include
information on: The fishery, fishing
effort, gear type, and fish species
involved; the marine mammal species
(or description of the animal(s), if
species is not known), number, date,
and location of all lethal incidental
takes; a description of any intentional
lethal take to protect human life; and
any loss of fish or gear caused by marine
mammals.

* * * * *

[FR Doc. 95-2495 Filed 1-31-95; 8:45 am]
BILLING CODE 3510-22-F

50 CFR Part 663

[Docket No. 950126029-5029-01; I.D.
011095A]

RIN 0648—-AH80

Pacific Coast Groundfish Fishery;
Emergency Rule to Extend the
Application Period To Renew Permits
for 1995

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Emergency rule; request for
comments.

SUMMARY: NMFS issues this emergency
rule to amend the implementing
regulations for the Pacific Coast
Groundfish Fishery Management Plan
(FMP) to provide an additional 4
months during which limited entry
permit owners may apply for permit
renewals for 1995. This action is
necessary to rectify an administrative
requirement that is overly restrictive for
the first year of permit renewals in the
limited entry fishery. The intended
effect of this rule is to allow continued
participation in the Pacific Coast
groundfish fishery by permit owners
who failed to apply for a permit renewal
by November 30, 1994.

DATES: Effective January 27, 1995
through May 2, 1995. Comments will be
accepted through March 3, 1995.

ADDRESSES: Submit comments to
William Stelle, Jr., Director, Northwest
Region, National Marine Fisheries
Service, 7600 Sand Point Way NE, BIN-
C15700, Seattle, WA 98115-0070; or
Hilda Diaz-Soltero, Director Southwest
Region, National Marine Fisheries
Service, 501 West Ocean Blvd., Suite
4200, Long Beach, CA 90802—-4213.
Documentation supporting this
emergency action is available at the
Northwest Regional Office, NMFS, at
the address above.

FOR FURTHER INFORMATION CONTACT:
William L. Robinson at (206) 526—6140;
or Rodney Mclnnis at (310) 980—4030.
For further information on application
procedures, phone (206) 526—-4353.

SUPPLEMENTARY INFORMATION: NMFS
issues this emergency rule under the
authority of section 305(c)(1) of the
Magnuson Fishery Conservation and
Management Act (Magnuson Act). An
emergency rule that changes a fishery
management plan is treated as an
amendment to such plan for the period
during which such regulation is in
effect.

The Pacific Fishery Management
Council (Council) prepared, and NMFS
approved and implemented, an
amendment (Amendment 6) to the FMP,
that established a limited entry program
for the Pacific Coast groundfish fishery
off the coasts of Washington, Oregon,
and California. Final regulations
implementing the limited entry program
were published on November 16, 1992
(57 FR 54001) and the program went
into effect on January 1, 1994.

The final regulations, at 50 CFR
663.41(c), require permits to be renewed
each year between October 1 and
November 30, in order to remain in
force the following year. In addition, 50
CFR 663.41(c)(3) specifies that a limited
entry permit that is allowed to expire
will not be renewed unless the
Northwest Region, NMFS, Fisheries
Management Division determines that
failure to renew was proximately caused
by the illness, injury, or death of the
permit holder.

Amendment 6, section 4.10, provided
the following rationale as to why the
administrative procedures should be so
rigid:

As initially worded, the draft license
limitation program of Amendment 6
provided no means by which the number of
permits with A’ endorsements might be
reduced through attrition. A vessel could
leave the fishery without transferring the
permit to another vessel, and a number of
years later the permit could be resurrected
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and effort reintroduced. The Council
requested an option be developed such that,
if a permit holder failed to maintain
continuous interest in participating in the
fishery, as evidenced by annual permit
renewal, the permit would expire. In this
way, when attrition occurs, i.e., someone
discontinues interest in the fishery without
transferring the access rights to someone else,
that attrition may be ’locked in’ and the
permit may not be brought back 'on-line’ at
a later date.

Section 14.3.5 of Amendment 6,
specified very limited exceptions to the
timely permit renewal requirement:
“With respect to permit renewal, only
illness, injury or death of one of the
vessel owners will be considered good
cause.”

NMFS has determined that this
administrative requirement is overly
restrictive for the program’s first annual
renewal period. During such period,
some permit owners may not have been
aware of the need to renew by
November 30, 1994, or the penalty for
failing to do so. Permanent loss of the
permit is too severe a consequence for
a late renewal application the first year.

NMFS has determined that it is
necessary to provide immediate relief
from the overly restrictive
administrative requirements at 50 CFR
663.41(c)(3) and to allow permit owners
to continue to fish in 1995. All permit
owners, even those who failed to submit
their first annual renewal by November
30, 1994, demonstrated substantial
participation in the Pacific Coast
groundfish fishery by meeting initial
permit issuance qualifications. Ensuring
an opportunity for each permit holder’s
continued participation is consistent
with the goals and objectives of the
FMP. In the absence of an amendment
to the regulations, permit owners who
applied for permit renewal late or
whose permits were not renewed by
November 30, could lose their permits
forever and face a potential loss of

livelihood. Allowing the extra time for
renewal does not frustrate the program’s
ultimate goal of “locking in™ attrition,
because permit owners still need to
renew within a reasonable period of
time.

Under this emergency rule, a permit
owner who did not apply for limited
entry permit renewal by November 30,
1994, has until March 31, 1995, to
submit a request for annual renewal. If
NMFS approves the renewal, the permit
shall be reissued for the remainder of
1995.

Classification

NMFS has determined that this rule is
necessary to respond to an emergency
situation and is consistent with the
Magnuson Act and other applicable law.

The Assistant Administrator for
Fisheries, NOAA, finds that the reasons
justifying implementation of this rule on
an emergency basis are good cause not
to provide prior notice and opportunity
for public comment under section
553(b) of the Administrative Procedure
Act (APA). NMFS has determined that
limiting the period for applying for a
permit renewal to 2 months in this first
year of the limited entry program is
unnecessarily restrictive. In order to
allow fishermen, who otherwise would
forgo their fishing opportunities in
1995, to renew their permits and fish
early in 1995, and to keep their permits
from permanently expiring, NMFS has
determined it is impracticable and
contrary to provide prior notice and
opportunity for public comment.
Further, pursuant to section 553(d)(1) of
the APA, these emergency regulations
are being made effective on filing
because they relieve a restriction.

This emergency rule has been
determined to be not significant for
purposes of E.O. 12866.

No environmental assessment was
prepared under the provisions of the
National Environmental Policy Act

because this rule makes a minor change
and is within the scope of the
Supplemental Environmental Impact
Statement prepared for the limited entry
plan (Amendment 6 to the FMP).

This emergency rule is in compliance
with the Paperwork Reduction Act. This
rule will not increase the information
collection burden of the existing limited
entry permit program. The emergency
rule does not alter the types of
information required in a limited entry
permit application, as approved by the
Office of Management and Budget, OMB
Control Number 0648—0203.

List of Subjects in 50 CFR Part 663

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: January 26, 1995.
Gary Matlock,
Program Management Officer, National
Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 663 is amended
as follows:

PART 663—PACIFIC COAST
GROUNDFISH FISHERY

1. The authority citation for part 663
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.1n §663.41, a new paragraph (c)(4)
is added to read as follows:

§663.41 Limited entry permits.
* * * * *

(C) * X %

(4) Notwithstanding § 663.41(c)(1) and
(3), limited entry permits that expired at
the end of 1994 may be renewed after
November 30, 1994, but not later than
March 31, 1995, in order to remain in
force during 1995.

* * * * *

[FR Doc. 95-2496 Filed 1-27-95; 4:51 pm]
BILLING CODE 3510-22-F
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issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 532
RIN 3206-AG56

Prevailing Rate Systems; Change of
Lead Agency Responsibility for the
Birmingham, Alabama, Wage Area for
Pay-Setting Purposes

AGENCY: Office of Personnel
Management.

ACTION: Proposed rule with request for
comments.

SUMMARY: The Office of Personnel
Management is issuing a proposed rule
to change lead agency responsibility for
the Birmingham, Alabama, Federal
Wage System (FWS) wage area from the
Department of Veterans Affairs to the
Department of Defense for pay-setting
purposes. This change would recognize
the fact that DOD is now the major
employer of FWS employees in the
Birmingham, Alabama, FWS wage area.
DATES: Comments must be received on
or before March 3, 1995.

ADDRESSES: Send or deliver comments
to Donald J. Winstead, Acting Assistant
Director for Compensation Policy,
Personnel Systems and Oversight
Group, Office of Personnel Management,
Room 6H31, 1900 E Street NW.,
Washington, DC 20415.

FOR FURTHER INFORMATION CONTACT:
Angela Graham Humes, (202) 606—2848.
SUPPLEMENTARY INFORMATION: The
Department of Veterans Affairs (VA) is
the lead agency for the Birmingham,
Alabama, Federal Wage System (FWS)
wage area. VA has requested that the
Department of Defense (DOD) assume
lead agency responsibility for the
Birmingham, Alabama, wage survey.
DOD has more FWS employees in the
Birmingham, Alabama, wage area than
any other agency and is willing to
assume responsibility as lead agency for
the next full-scale wage survey
scheduled to begin in January 1996.
With VA'’s recent agreement to assume
lead agency responsibility for the New

York, New York, wage area survey in
January 1996, VA's Central Office no
longer has the resources to continue
managing the Birmingham survey. The
Federal Prevailing Rate Advisory
Committee reviewed this proposed
change and by consensus recommended
approval.

Regulatory Flexibility Act

I certify that these regulations would
not have a significant economic impact
on a substantial number of small entities
because they would affect only Federal
agencies and employees.

List of Subjects in 5 CFR Part 532
Administrative practice and
procedure, Freedom of information,
Government employees, Reporting and
recordkeeping requirements, Wages.
U.S. Office of Personnel Management.
Lorraine A. Green,
Deputy Director.
Accordingly, the Office of Personnel
Management is proposing to amend 5
CFR part 532 as follows:

PART 532—PREVAILING RATE
SYSTEMS

1. The authority citation for part 532
continues to read as follows:

2. Appendix A to subpart B is
amended for Birmingham, Alabama, by
revising the lead agency listing from
“VA” to DoD”.

[FR Doc. 95-2413 Filed 1-31-95; 8:45 am]
BILLING CODE 6325-01-M

5 CFR Part 532
RIN 3206-AG52

Prevailing Rate Systems; Change of
Lead Agency Responsibility for the
New York, New York, Wage Area for
Pay-Setting Purposes

AGENCY: Office of Personnel
Management.

ACTION: Proposed rule with request for
comments.

SUMMARY: The Office of Personnel
Management is issuing a proposed rule
to change the lead agency responsibility
for the New York, New York, Federal
Wage System (FWS) wage area from the
Department of Defense to the
Department of Veterans Affairs for pay-
setting purposes. This change would

recognize the fact that VA is now the

major employer of FWS employees in
the New York, New York, FWS wage

area.

DATES: Comments must be received on
or before March 3, 1995.

ADDRESSES: Send or deliver comments
to Donald J. Winstead, Acting Assistant
Director for Compensation Policy,
Personnel Systems and Oversight
Group, Office of Personnel Management,
Room 6H31, 1900 E Street NW.,
Washington, DC 20415.

FOR FURTHER INFORMATION CONTACT:
Angela Graham Humes, (202) 606—2848.

SUPPLEMENTARY INFORMATION: The
Department of Defense (DOD) is the lead
agency for the New York, New York,
Federal Wage System (FWS) wage area,
and Picatinny Arsenal is the host
activity for the local FWS wage survey.
FWS employment at Picatinny Arsenal,
as well as employment within the entire
wage area, has declined drastically since
1978. Additionally, while the impact on
FWS employment is not yet known,
Picatinny Arsenal is slated for
realignment in 1997 under the
recommendations of the Defense Base
Closure and Realignment Commission.
DOD has requested that the Department
of Veterans Affairs (VA) assume lead
agency responsibility for the New York,
New York, wage survey. VA has more
FWS employees in the New York, New
York, wage area than any other agency
and is willing to assume responsibility
as lead agency for the next full-scale
wage surveys scheduled to begin in
January 1996. The Federal Prevailing
Rate Advisory Committee has reviewed
and concurred with this proposed
change.

Regulatory Flexibility Act

| certify that these regulations would
not have a significant economic impact
on a substantial number of small entities
because they would affect only Federal
agencies and employees

List of Subjects in 5 CFR Part 532

Administrative practice and
procedure, Freedom of information,
Government employees, Reporting and
recordkeeping requirements, Wages.



6042

Federal Register / Vol. 60, No. 21 / Wednesday, February 1, 1995 / Proposed Rules

U.S. Office of Personnel Management.
Lorraine A. Green,
Deputy Director.

Accordingly, the Office of Personnel

Management is proposing to amend 5
CFR part 532 as follows:

PART 532—PREVAILING RATE
SYSTEMS

1. The authority citation for part 532
continues to read as follows:

Authority: 5 U.S.C. 5343, 5346; §532.707
also issued under 5 U.S.C. 552.

2. Appendix A to subpart B is
amended for New York, New York, by
revising the lead agency listing from
“DoD” to “VA”.

[FR Doc. 95-2414 Filed 1-31-95; 8:45 am]
BILLING CODE 6325-01-M

FEDERAL RESERVE SYSTEM

12 CFR Parts 208 and 225
[Regulations H and Y; Docket No. R—0870]
Capital; Capital Adequacy Guidelines

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Board of Governors of the
Federal Reserve System (Board) is
proposing to amend its capital adequacy
guidelines for state member banks and
bank holding companies (banking
organizations) with regard to the
regulatory capital treatment of certain
transfers of assets with recourse. This
amendment is being proposed to
implement section 208 of the Riegle
Community Development and
Regulatory Improvement Act of 1994
(Riegle Act). The proposed rule would
have the effect of lowering the capital
requirement for small business loans
and leases on personal property that
have been transferred with recourse by
qualifying banking organizations.

DATES: Comments must be received on
or before February 27, 1995.

ADDRESSES: Comments, which should
refer to Docket No. R—0870, may be
mailed to William W. Wiles, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue NW., Washington,
DC 20551. Comments also may be
delivered to Room B-2222 of the Eccles
building between 8:45 a.m. and 5:15
p.m. weekdays, or to the guard station
in the Eccles Building courtyard on 20th
Street, N.W. (between Constitution
Avenue and C Street) at any time.
Comments may be inspected in Room

MP-500 of the Martin Building between
9:00 a.m. and 5:00 p.m. weekdays,
except as provided in 12 CFR 261.8 of
the Board’s rules regarding availability
of information.

FOR FURTHER INFORMATION CONTACT:
Rhoger H. Pugh, Assistant Director (202/
728-5883); Norah Barger, Manager (202/
452-2402); Thomas R. Boemio,
Supervisory Financial Analyst (202/
452-2982); or David A. Elkes, Financial
Analyst (202/452-5218), Division of
Banking Supervision and Regulation.
Telecommunication Device for the Deaf
(TDD), Dorothea Thompson (202/452—
3544), Board of Governors of the Federal
Reserve System, 20th and C Streets
NW., Washington, DC 20551.

SUPPLEMENTARY INFORMATION:
Background

The Board’s current regulatory capital
guidelines are intended to ensure that
banking organizations that transfer
assets and retain the credit risk inherent
in those assets maintain adequate
capital to support that risk. For banks,
this is generally accomplished by
requiring that assets transferred with
recourse continue to be reported on the
balance sheet in their regulatory reports.
Thus, these assets are included in the
calculation of banks’ risk-based and
leverage capital ratios. For bank holding
companies, transfers of assets with
recourse are reported in accordance
with generally accepted accounting
principles (GAAP). GAAP treats most
such transactions as sales, allowing the
assets to be removed from the balance
sheet.1 For purposes of calculating bank
holding companies’ risk-based capital
ratios, however, assets sold with
recourse that have been removed from
the balance sheet in accordance with
GAAP are included in risk-weighted
assets. Accordingly, banking
organizations are generally required to
maintain capital against the full amount
of assets transferred with recourse.

Section 208 of the Riegle Act, which
Congress enacted last year, directs the
federal banking agencies to revise the
current regulatory capital treatment
applied to depository institutions
engaging in recourse transactions that
involve small business obligations.

1The GAAP treatment focuses on the transfer of
benefits rather than the retention of risk and, thus,
allows a transfer of receivables with recourse to be
accounted for as a sale if the transferor (1)
surrenders control of the future economic benefits
of the assets, (2) is able to reasonably estimate its
obligations under the recourse provision, and (3) is
not obligated to repurchase the assets except
pursuant to the recourse provision. In addition, the
transferor must establish a separate liability account
equal to the estimated probable losses under the
recourse provision (GAAP recourse liability
account).

Specifically, the Riegle Act states that a
qualifying insured depository
institution that sells small business
loans and leases on personal property
with recourse need include only the
amount of retained recourse in its asset
base when calculating its capital ratios,
provided two conditions are met. First,
the transaction must be treated as a sale
under GAAP and, second, the
depository institution must establish a
non-capital reserve sufficient to meet
the institution’s reasonably estimated
liability under the recourse
arrangement. The aggregate amount of
recourse retained in accordance with
the provisions of the Act may not
exceed 15 percent of an institution’s
total risk-based capital or a greater
amount established by the appropriate
federal banking agency. The Act also
states that the preferential capital
treatment set forth in section 208 is not
to be applied for purposes of
determining an institution’s status
under the prompt corrective action
statute (section 38(b) of the Federal
Deposit Insurance Act).

The Riegle Act defines a small
business as a business that meets the
criteria for a small business concern
established by the Small Business
Administration under section 3(a) of the
Small Business Act.2 The Riegle Act
also defines a qualifying institution as
one that is well capitalized or, with the
approval of the appropriate federal
banking agency, adequately capitalized,
as these terms are set forth in the
prompt corrective action statute. For
purposes of determining whether an
institution is qualifying, its capital
ratios must be calculated without regard
to the preferential capital treatment the
Act sets forth for small business
obligations.

Proposal

To implement the requirements of
section 208 of the Riegle Act, the Board
is proposing to amend its risk-based and
leverage capital requirements for state
member banks. While section 208 of the
Act specifically applies only to insured
depository institutions, and not to bank
holding companies, the Board is also
proposing to amend its risk-based
capital guidelines for bank holding
companies to reflect the requirements

2See 15 U.S.C. 631 et seq. The Small Business
Administration has enacted regulations setting forth
the criteria for a small business concern at 13 CFR
121.101-121.2106. For most industry categories, the
regulation defines a small business concern as one
with 500 or fewer employees. For some industry
categories, a small business concern is defined in
terms of a greater or lesser number of employees or
in terms of a specified threshold of annual receipts.
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that section sets forth for banks.3 This
would maintain consistency between
banks and bank holding companies with
regard to the risk-based capital
treatment of transfers of small business
loans and leases of personal property
with recourse. In general, the Board’s
proposal could significantly reduce the
amount of capital that some banking
organizations are required to hold
against recourse transactions involving
small business obligations.

Under the Board’s proposal, for the
general purpose of calculating risk-
based and leverage capital ratios,
qualifying institutions that transfer
small business obligations with recourse
would be required to maintain capital
only against the amount of recourse
retained, provided two conditions are
met. First, the transaction must be
treated as a sale under GAAP and,
second, the transferring institutions
must establish a non-capital reserve
sufficient to meet the reasonably
estimated liability under their recourse
arrangements.

The Board’s proposal would extend
the preferential capital treatment for
transfers of small business obligations
with recourse only to qualifying
institutions. A state member bank
would be considered qualifying if,
pursuant to the Board’s prompt
corrective action regulation (12 CFR
208.30), it is well capitalized or, by
order of the Board, adequately
capitalized.4 Although bank holding
companies are not subject to the prompt
corrective action regulation, they would
be considered qualifying under the
Board’s proposal if they meet the
criteria for well capitalized or, by order

3The Board is not proposing to amend the
leverage capital guidelines for bank holding
companies since all transfers with recourse that are
treated as sales under GAAP are already removed
from a transferring bank holding company’s balance
sheet and, thus, are not included in the calculation
of its leverage ratio.

4 Under 12 CFR 208.30, a state member bank is
deemed to be well capitalized if it: (1) Has a total
risk-based capital ratio of 10.0 percent or greater; (2)
has a Tier 1 risk-based capital ratio of 6.0 percent
or greater; (3) has a leverage ratio of 5.0 percent or
greater; and (4) is not subject to any written
agreement, order, capital directive or prompt
corrective action directive issued by the Board
pursuant to section 8 of the FDI Act, the
International Lending Supervision Act of 1983, or
section 38 of the FDI Act or any regulation
thereunder, to meet and maintain a specific capital
level for any capital measure.

A state member bank is deemed to be adequately
capitalized if it: (1) Has a total risk-based capital
ratio of 8.0 or greater; (2) has a Tier 1 risk-based
capital ratio of 4.0 percent or greater; (3) has a
leverage ratio of 4.0 percent or greater or a leverage
ratio of 3.0 percent or greater if the bank is rated
composite 1 under the CAMEL rating system in its
most recent examination and is not experiencing or
anticipating significant growth; and (4) does not
meet the definition of a well capitalized bank.

of the Board, for adequately capitalized
as those criteria are set forth for banks
in that regulation. A qualifying
institution must be determined to be
well capitalized or adequately
capitalized without taking into
consideration the preferential capital
treatment the proposal provides for
transfers of small business obligations
with recourse.

The Board is also proposing that the
total outstanding amount of recourse
retained by qualifying banking
organizations on transfers of small
business obligations receiving the
preferential capital treatment cannot
exceed 15 percent of the institution’s
total risk-based capital. By order, the
Board may approve a higher limit. If a
banking organization is no longer
qualifying, i.e., becomes less than well
capitalized, or has met the established
limit, it could not apply the preferential
capital treatment to any new transfers of
small business loans and leases of
personal property with recourse. Such
types of transfers completed while the
institution was qualifying or before it
met the established limit, however,
would continue to receive the
preferential capital treatment.

In accordance with section 208 of the
Riegle Act, the Board is proposing, that
for purposes of determining a state
member bank’s capital category under
the Board’s prompt corrective action
regulation, its risk-based and leverage
capital ratios shall be calculated without
taking into consideration the
preferential capital treatment the
proposal provides for transfers of small
business obligations with recourse.

The Board expects that this
preferential capital treatment also
would not be applied for purposes of
determining limitations on an
institution’s ability to borrow from the
discount window, which is tied to its
prompt corrective action status. In
addition, the Board will consider
whether the preferential capital
treatment should be disregarded for
purposes of determining an institution’s
ability to accept interbank liabilities.
The relevant regulation sets limits on
institutions that are not adequately
capitalized, a term the regulation states
is similar to, but not identical to, the
definition of that term under the prompt
corrective action regulation. A decision
on whether the preferential capital
treatment would be taken into account
for purposes of determining an
institution’s ability to accept brokered
deposits and the amount of its risk-
based insurance premiums is to be made
by the FDIC. The regulations governing
these matters employ the prompt
corrective action categories.

The Board is seeking comments on all
aspects of this proposal.

Regulatory Flexibility Act

The purpose of this proposal is to
reduce the regulatory capital
requirement on transfers with recourse
of small business loans and leases of
personal property. Therefore, pursuant
to section 605(b) of the Regulatory
Flexibility Act, the Board hereby
certifies that this rule, as proposed,
would not have a significant economic
impact on a substantial number of small
business entities (in this case, small
banking organizations). Accordingly, a
regulatory flexibility analysis is not
required. The risk-based capital
guidelines generally do not apply to
bank holding companies with
consolidated assets of less than $150
million; thus, the proposed rule would
not affect such companies.

Paperwork Reduction Act and
Regulatory Burden

The Board has determined that this
proposed rule will not increase the
regulatory paperwork burden of banking
organizations pursuant to the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.). Section 302 of the
Riegle Community Development and
Regulatory Improvement Act of 1994
(Pub. L. 103-325, 108 Stat. 2160)
provides that the federal banking
agencies must consider the
administrative burdens and benefits of
any new regulations that impose
additional requirements on insured
depository institutions.

List of Subjects

12 CFR Part 208

Accounting, Agriculture, Banks,
banking, Confidential business
information, Crime, Currency, Federal
Reserve System, Mortgages, Reporting
and recordkeeping requirements,
Securities.

12 CFR Part 225

Administrative practice and
procedure, Banks, banking, Federal
Reserve System, Holding companies,
Reporting and recordkeeping
requirements, Securities.

For the reasons set forth in the
preamble, the Board proposes to amend
12 CFR parts 208 and 225 as set forth
below:

PART 208—MEMBERSHIP OF STATE
BANKING INSTITUTIONS IN THE
FEDERAL RESERVE SYSTEM
(REGULATION H)

1. The authority citation for part 208
continues to read as follows:
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Authority: 12 U.S.C. 36, 248(a), 248(c),
321-338a, 371d, 461, 481-486, 601, 611,
1814, 1823(j), 1828(0), 18310, 1831p-1, 3105,
3310, 3331-3351 and 3906-3909; 15 U.S.C.
78b, 78I(b), 78I(g), 78I(i), 780-4(c)(5), 780,
78g-1 and 78w; 31 U.S.C. 5318.

2. In Part 208, Appendix A, section
I11.B. is amended by adding a new
paragraph 5. to read as follows:

Appendix A to Part 208—Capital Adequacy
Guidelines for State Member Banks: Risk-
Based Measure
* * * * *

1> * *

B***

5. Small Business Loans and Leases on
Personal Property Transferred with Recourse.
a. Notwithstanding other provisions of this
Appendix A, a qualifying bank that has
transferred small business loans and leases
on personal property with recourse need
include in weighted-risk assets only the
amount of retained recourse in lieu of the
outstanding amount of the loans and leases
transferred with recourse, provided two
conditions are met. First, the transaction
must be treated as a sale under GAAP and,
second, the bank must establish a non-capital
reserve sufficient to meet the bank’s
reasonably estimated liability under the
recourse arrangement. Only loans and leases
to businesses that meet the criteria for a small
business concern established by the Small
Business Administration under section 3(a)
of the Small Business Act are eligible for this
capital treatment.

b. For purposes of this Appendix A,
qualifying banks are those that are well
capitalized or, by order of the Board,
adequately capitalized. The definitions of
well capitalized and adequately capitalized
are found in the Board’s prompt corrective
action regulation (12 CFR 208.30). For
purposes of determining whether a bank is
qualifying, its capital ratios must be
calculated without regard to the capital
treatment for transfers of small business
obligations with recourse specified in section
111.B.5.a. of this Appendix A. The total
outstanding amount of recourse retained by
qualifying banking organizations on transfers
of small business obligations receiving the
preferential capital treatment cannot exceed
15 percent of the institution’s total risk-based
capital. By order, the Board may approve a
higher limit.

c. For purposes of determining whether a
bank is adequately capitalized,
undercapitalized, significantly
undercapitalized, or critically
undercapitalized under prompt corrective
action (12 CFR 208.30), the risk-based capital
ratio of the bank shall be determined without
regard to the capital treatment of transfers of
small business obligations with recourse
specified in section I11.B.5.a. of this
Appendix A.

* * * * *

3. In Part 208, Appendix B, section Il
is amended by revising paragraph c. and
adding new paragraphs d., e., and f.

Appendix B to Part 208—Capital Adequacy
Guidelines for State Member Banks: Tier 1
Leverage Measure

* * * * *

c. Notwithstanding other provisions of this
Appendix B, a qualifying bank that has
transferred small business loans and leases
on personal property with recourse may
adjust its average total consolidated assets,
for purposes of calculating its tier 1 leverage
ratio, to include only the amount of retained
recourse in lieu of the outstanding amount of
the loans and leases transferred with
recourse, provided two conditions are met.
First, the transaction must be treated as a sale
under GAAP and, second, the bank must
establish a non-capital reserve sufficient to
meet the bank’s reasonably estimated liability
under the recourse arrangement. Only loans
and leases to businesses that meet the criteria
for a small business concern established by
the Small Business Administration under
section 3(a) of the Small Business Act are
eligible for this capital treatment.

d. For purposes of this Appendix B,
qualifying banks are those that are well
capitalized or, by order of the Board,
adequately capitalized. The definitions
of well capitalized and adequately
capitalized are found in the Board’s
prompt corrective action regulation (12
CFR 208.30). For purposes of
determining whether a bank is
qualifying, its capital ratios must be
calculated without regard to the capital
treatment for transfers of small business
obligations with recourse specified in
section ll.c. of this Appendix B. The
total outstanding amount of recourse
retained by qualifying banks on
transfers of small business obligations
receiving the preferential capital
treatment cannot exceed 15 percent of
the institution’s total risk-based capital.
By order, the Board may approve a
higher limit.

e. For purposes of determining
whether a bank is adequately
capitalized, undercapitalized,
significantly undercapitalized, or
critically undercapitalized under
prompt corrective action (12 CFR
208.30), the leverage capital ratio of the
bank shall be determined without regard
to the capital treatment of transfers of
small business obligations with recourse
specified in section Il.c. of this
Appendix B.

f. Whenever appropriate, including
when a bank is undertaking expansion,
seeking to engage in new activities, or
otherwise facing unusual or abnormal
risks, the Board will continue to
consider the level of an individual
bank’s tangible tier 1 leverage ratio (after
deducting all intangibles) in making an
overall assessment of capital adequacy.
This is consistent with the Federal
Reserve’s risk-based capital guidelines
and long-standing Board policy and

practice with regard to leverage
guidelines. Banks experiencing growth,
whether internally or by acquisition, are
expected to maintain strong capital
positions substantially above minimum
supervisory levels, without significant
reliance on intangible assets.

PART 225—BANK HOLDING
COMPANIES AND CHANGE IN BANK
CONTROL (REGULATION YY)

1. The authority citation for part 225
continues to read as follows:

Authority: 12 U.S.C. 1817(j)(13), 1818,
1831i, 1831p-1, 1843(c)(8), 1844(h), 1972(1),
3106, 3108, 3310, 3331-3351, 3907, and
3909.

2. In part 225, Appendix A, section
I11.B. is amended by adding a new
paragraph 5. to read as follows:

Appendix A to Part 225—Capital Adequacy
Guidelines for Bank Holding Companies:
Risked-Based Measure

* * * * *

L > * *

B***

5. Small Business Loans and Leases on
Personal Property Transferred with Recourse.
a. Notwithstanding other provisions of this
Appendix A, a qualifying banking
organization that has transferred small
business loans and leases on personal
property with recourse need include in
weighted-risk assets only the amount of
retained recourse in lieu of the outstanding
amount of the loans and leases transferred
with recourse, provided two conditions are
met. First, the transaction must be treated as
a sale under GAAP and, second, the banking
organization must establish a non-capital
reserve sufficient to meet the organization’s
reasonably estimated liability under the
recourse arrangement. Only loans and leases
to businesses that meet the criteria for a small
business concern established by the Small
Business Administration under section 3(a)
of the Small Business Act are eligible for this
capital treatment.

b. For purposes of this Appendix A,
qualifying banking organizations are those
that meet the criteria for well capitalized or,
by order of the Board, adequately capitalized.
The criteria for well capitalized and
adequately capitalized are found in the
Board’s prompt corrective action regulation
for state member banks (12 CFR 208.30). For
purposes of determining whether an
organization is qualifying, its capital ratios
must be calculated without regard to the
capital treatment for transfers of small
business obligations with recourse specified
in section I11.B.5.a. of this Appendix A. The
total outstanding amount of recourse retained
by qualifying banking organizations on
transfers of small business obligations
receiving the preferential capital treatment
cannot exceed 15 percent of the institution’s
total risk-based capital. By order, the Board
may approve a higher limit.

* * * * *
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By order of the Board of Governors of the
Federal Reserve System, January 26, 1995.

William W. Wiles,

Secretary of the Board.

[FR Doc. 95-2415 Filed 1-31-95; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Chapter |
[Docket No. 27581; Notice No. 94-1]
Regulatory Review

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of availability.

SUMMARY: This notice announces
completion of the 1994 Presidential
Regulatory Review and the availability
of a Final Report/Summary and
Disposition of Comments. The FAA
initiated a regulatory review in response
to recommendations of the National
Commission to Ensure a Strong
Competitive Airline Industry, the
National Performance Review, and
Department of Transportation and FAA
regulatory initiatives. The purpose of
the review was to obtain and evaluate
public comment on current regulations
that could be amended or eliminated
consistent with the agency’s safety and
security responsibilities.

ADDRESSES: A copy of the 1994
Presidential Review Final Report/
Summary and Disposition of Comments
may be obtained from the FAA Office of
Rulemaking, Room 302, 800
Independence Avenue SW.,
Washington, DC 20591. A copy of the
report’s summary has been placed in the
Aviation Rulemaking Advisory
Committee (ARAC) bulletin board. The
ARAC bulletin board is free to the
public, and can be accessed by dialing
(202) 267-5948.

FOR FURTHER INFORMATION CONTACT:

Judi Citrenbaum, ARM-106, Airmen
and Airspace Rules Division, (202) 267—
9689 or Carolina Forrester, ARM-206,
Aircraft and Airport Rules Division,
(202) 267-9690.

SUPPLEMENTARY INFORMATION: In
response to a notice in the Federal
Register (59 FR 1362, January 10, 1994)
requesting the public to identify undue
or unnecessary regulations, the agency
received, from all sectors of the aviation
public, 426 recommendations from 184
commenters.

Each comment was thoroughly
reviewed. The results of the FAA’s
review, as well as a summary of each

comment received in response to the
Federal Register notice, are presented in
the 1994 Presidential Regulatory
Review, Final Report, Summary and
Disposition of Comments.

Several of the recommendations relate
to safety concerns that are the subject of
ongoing rulemakings and, wherever
possible, the agency has taken steps to
expedite these rulemaking actions.
Readers of the report should note,
however, that this report was completed
prior to the January 9-10, 1995,
Aviation Safety Conference in
Washington, DC. At that conference a
number of additional safety
recommendations were made by the
public, actions in response to which
may not be accurately reflected in this
report. Members of the public who are
interested in the exact status or
disposition of a particular rule or
suggestion should, therefore, contact the
FAA to ensure that they have the most
up to date information.

Issued in Washington, DC on January 26,
1995.

David R. Hinson,

Administrator.

[FR Doc. 95-2367 Filed 1-27-95; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
[Docket No. 94-CE-27-AD]

Airworthiness Directives; Twin
Commander Aircraft Corporation 685,
690, and 695 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain Twin
Commander Aircraft Corporation (Twin
Commander) 685, 690, and 695 series
airplanes. The proposed action would
require initially inspecting the vertical
stabilizer for cracks, modifying any
cracked vertical stabilizer, and, if not
cracked, either repetitively inspecting or
modifying the vertical stabilizer. Several
reports of the vertical stabilizer cracking
in different areas prompted the
proposed action. The actions specified
by the proposed AD are intended to
prevent failure of the vertical stabilizer
as a result of cracking, which, if not
detected and corrected, could result in
loss of control of the airplane.

DATES: Comments must be received on
or before April 9, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation

Administration (FAA), Central Region,
Office of the Assistant Chief Counsel,
Attention: Rules Docket No. 94-CE-27—-
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.

Service information that applies to the
proposed AD may be obtained from the
Twin Commander Aircraft Corporation,
19010 59th Drive, N.E., Arlington,
Washington 98223. This information
also may be examined at the Rules
Docket at the address above.

FOR FURTHER INFORMATION CONTACT: Mr.
Mike Pasion, Aerospace Engineer, FAA,
Northwest Mountain Region, 1601 Lind
Avenue S.W., Renton, Washington
98055-4056; telephone (206) 227-2594;
facsimile (206) 227-1181.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 94-CE-27-AD.” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 94—CE—-27—-AD, Room
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1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Discussion

The FAA has received several reports
of damaged vertical stabilizers on
certain Twin Commander Models 685,
690, 690A, 690B, 690C, 690D, 695, and
695A airplanes. Specifically, these
reports include: cracks in the lower ribs,
wrinkles and cracks in the skin near the
lower ribs, cracked spar clips between
the lower ribs and the rear spar, and
cracks in the upper relief cutouts of the
Fuselage Station 409.56 bulkhead.

Twin Commander has issued Service
Bulletin (SB) No. 218, dated May 19,
1994, including Revision Notices 1 and
2, dated July 11, 1994, and September
23, 1994, respectively. This service
information specifies procedures for
inspecting and modifying the vertical
stabilizer.

After examining the circumstances
and reviewing all available information
related to the incidents described above,
including the referenced service
information, the FAA has determined
that AD action should be taken to
prevent failure of the vertical stabilizer
as a result of cracking, which, if not
detected and corrected, could result in
loss of control of the airplane.

Since an unsafe condition has been
identified that is likely to exist or
develop in other Twin Commander
Models 685, 690, 690A, 690B, 690C,
690D, 695, and 695A airplanes, the
proposed AD would require initially
inspecting the vertical stabilizer for
cracks, modifying any cracked vertical
stabilizer, and, if not cracked, either
repetitively inspecting or modifying the
vertical stabilizer. The proposed actions
would be accomplished in accordance
with Twin Commander SB No. 218,
dated May 19, 1994, including Revision
Notices 1 and 2, dated July 11, 1994,
and September 23, 1994, respectively.

The FAA estimates that 469 airplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 10 workhours per
airplane to accomplish the proposed
inspection, and that the average labor
rate is approximately $60 an hour. Parts
to accomplish the proposed inspection
cost approximately $200 per airplane.
Based on these figures, the total cost
impact of the proposed AD on U.S.
operators is estimated to be $375,200.
This figure does not take into account
the cost of repetitive inspections or the
cost of any modifications that may be
needed based on the inspection results.
The FAA has no way of determining
how many vertical stabilizers may be
cracked and need modification, or how

many repetitive inspections each
owner/operator may incur.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new AD to read as follows:

Twin Commander Aircraft Corporation:
Docket No. 94—CE-27—-AD.
Applicability: The following airplane
models and serial numbers, certificated in
any category that have not modified the
vertical stabilizer in accordance with the
ACCOMPLISHMENT INSTRUCTIONS: PART
II—MODIFICATION section of Twin
Commander Service Bulletin (SB) No. 218,
dated May 19, 1994, including Revision
Notices 1 and 2, dated July 11, 1994, and
September 23, 1994, respectively:

Serial Nos.

12000 through 12066.
11000 through 11079.
11100 through 11344.
11350 through 11566.
11600 through 11735.
15001 through 15042.
95000 through 95084.
96001 through 96100.

Compliance: Required upon the
accumulation of 2,000 hours time-in-service
(TIS) on a vertical stabilizer or within the
next 50 hours TIS after the effective date of
this AD, whichever occurs later, unless
already accomplished, and thereafter as
indicated in the body of this AD.

To prevent failure of the vertical stabilizer
as a result of cracks, which, if not detected
and corrected, could result in loss of control
of the airplane, accomplish the following:

(a) Inspect the vertical stabilizer for cracks
in accordance with the ACCOMPLISHMENT
INSTRUCTIONS: PART I—INSPECTION
section of Twin Commander SB No. 218,
dated May 19, 1994, including Revision
Notices 1 and 2, dated July 11, 1994, and
September 23, 1994, respectively.

(b) If damage or cracks are found within
the limits of Figures 1 and 2 of the service
information referenced above, prior to further
flight, modify the vertical stabilizer in
accordance with the ACCOMPLISHMENT
INSTRUCTIONS: PART II—MODIFICATION
section of Twin Commander SB No. 218,
dated May 19, 1994, including Revision
Notices 1 and 2, dated July 11, 1994, and
September 23, 1994, respectively.

(c) If damage or cracks are found outside
the limits referenced in Figures 1 and 2 of the
service information referenced above or if
cracks intersect, prior to further flight,
replace the damaged parts with new parts in
accordance with the applicable maintenance
manual instructions. The requirements of
this AD still apply when the damaged parts
are replaced, unless the stabilizer is modified
as specified in paragraph (b) of this AD.

(d) If no cracks are found, accomplish one
of the following:

(1) Reinspect at intervals not to exceed 500
hours TIS, and modify any damaged or
cracked vertical stabilizer as specified in
paragraphs (b) and (c) of this AD; or

(2) Prior to further flight, modify the
vertical stabilizer in accordance with the
ACCOMPLISHMENT INSTRUCTIONS: PART
II—MODIFICATION section of Twin
Commander SB No. 218, dated May 19, 1994,
including Revision Notices 1 and 2, dated
July 11, 1994, and September 23, 1994,
respectively.

(e) Special flight permits may be issued in
accordance with 8§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Seattle Aircraft
Certification Office (ACO), FAA, Northwest
Mountain Region, 1601 Lind Avenue S.W.,
Renton, Washington 98055—-4056. The
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request shall be forwarded through an
appropriate FAA Maintenance Inspector,
who may add comments and then send it to
the Manager, Seattle ACO.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(9) All persons affected by this directive
may obtain copies of the document referred
to herein upon request to the Twin
Commander Aircraft Corporation, 19003 59th
Drive, NE., Arlington, Washington 98223; or
may examine this document at the FAA,
Central Region, Office of the Assistant Chief
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

Issued in Kansas City, Missouri, on January
26, 1995.

Michael K. Dahl,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 95-2407 Filed 1-31-95; 8:45 am]
BILLING CODE 4910-13-U

POSTAL SERVICE
39 CFR Part 111

Shipper Paid Forwarding for Fourth-
Class Mail

AGENCY: Postal Service.
ACTION: Proposed rule.

SUMMARY: The Postal Service proposes
to provide fourth-class mailers with an
option to pay for the nonlocal
forwarding of machinable fourth-class
mail when participating in automatic
electronic address correction service.
Those mailers requested this option to
the current forwarding standards so
that, if they choose, they can pay for the
nonlocal forwarding of their customers’
catalogs, books, merchandise and other
fourth-class matter. The intended effects
of this option are to increase mailer
satisfaction with fourth-class mail;
increase customer satisfaction by
reducing the need to charge them
postage-due for forwarded fourth-class
mail, and for them to travel to the post
office to get such pieces; and improve
service by facilitating fewer handlings
for such mail both in processing and in
delivery.

DATES: Comments on the proposed rule
must be received on or before March 3,
1995.

ADDRESSES: Mail or deliver written
comments to the Manager, Parcels,
Product Management, 475 L’Enfant
Plaza SW., Room 5142, Washington, DC
20260-2408. Copies of all written
comments will be available for
inspection and photocopying between 9
a.m. and 4 p.m., Monday through

Friday, in room 5142, at the above
address.

FOR FURTHER INFORMATION CONTACT:
Stephanie Tolson, (202) 268-3149.

SUPPLEMENTARY INFORMATION: Currently
parcels, catalogs, books, merchandise,
etc., sent to customers who have moved
outside their local area are forwarded to
the new address, postage due. The
applicable amount, based on the
mailpiece’s classification, weight, and
the delivery zone of the new address, is
collected from the recipient. Depending
upon the customer’s availability at time
of delivery, the package may be: (1)
Accepted and the postage collected, (2)
refused and returned to the shipper
requesting payment for the forwarding
and return postage due and other
applicable fees, (3) returned to the post
office for re-delivery or customer
pickup, or (4) disposed of by the Postal
Service.

Fourth-class mailers have requested
that the USPS provide an option to this
forwarding standard so that mailers can,
if they choose, pay for nonlocal
forwarding of their customers’ parcels,
catalogs, books, merchandise, etc.

In view of these requests, the Postal
Service and the fourth-class mailing
industry jointly developed a proposal to
meet the needs of large fourth-class
shippers to provide nonlocal forwarding
for mail sent to their customers. This
optional service has been designated
Shipper Paid Forwarding (SPF) and, as
proposed, will operate through the
existing electronic Address Change
Service (ACS). As a result, SPF will be
available only to mailers participating in
ACS. Further, because of the limitations
of the current ACS system, SPF will be
offered at this time only for machinable
parcels (i.e., parcels that are not subject
to a nonmachinable surcharge if mailed
at inter-BMC parcel post rates). The
Postal Service will consider modifying
the ACS system in the future to
accommodate SPF for nonmachinable
parcels if there is sufficient customer
demand.

As designed, SPF will allow the
Postal Service to use the electronic
systems developed for ACS and will
piggyback on the existing fee billing and
collection feature of ACS. Automatic
electronic ACS notification will be
provided for each forwarded package,
subject to the ACS change notification
fee (currently $0.20 per notice).
Shippers will be able to use corrected
address information immediately upon
receipt to update mailing files and avoid
additional forwarding charges.

Participating ACS/SPF mailers will be
required to provide the weight of the
package in pound or half-pound

increments (as appropriate for the rate
claimed) and indicate the rate category
of the mailpiece. This information will
be imbedded as the first 4 characters of
the customer information keyline. Based
on the current ACS keyline, the ACS/
SPF keyline is located in the address
block and consists of 4 to 16 characters
(excluding spaces and delimiters), set
off by pound sign (#) delimiters. In
addition to the 4 characters of required
postal information, up to 12 characters
may be used for customer information,
the last position serving as a check digit.
(The required single-character rate
category codes will be provided to
authorized SPF participants.) For
example, the keyline on a 2.5-pound
piece of basic bulk bound printed matter
(code B) would begin as #025B,
followed (if used by the mailer) by the
individual customer information, a
check digit, and a closing # delimiter.

This proposed rule provides for an
application and authorization process
for ACS and for SPF. Upon approval of
a new ACS/SPF application for this
service, the mailer will be assigned a
new 7-character ACS participation code
specifically for use with SPF. Current
ACS users must also request a new
participation code to use the SPF
service option. The ACS participation
code must be preceded by a # delimiter.

An authorized ACS mailer must place
the endorsement ““Forwarding and
Return Postage Guaranteed, Address
Correction Requested” and the correct
keyline on each mailpiece for which
SPF is requested. (A separate identifier
code may be maintained and used by
the mailer for pieces on which only ACS
service is desired. The Postal Service
will provide ACS or SPF, and charge the
corresponding fees, based on the
mailer’s choice of codes.) As proposed,
SPF will provide forwarding for 1 year
from the date that the recipient filed a
change of address, and return (postage
due) to the sender for 6 months more
(i.e., for months 13 through 18 after the
addressee’s move). Customers receiving
SPF packages will see a message on the
USPS-applied forwarding label reading
“FORWARDING POSTAGE PAID BY
MAILER.” The mailer will receive an
electronic bill from the Postal Service’s
St. Louis Information Services Support
Center that includes both forwarding
postage and address correction notice
fees. Other standards applicable to the
forwarding, return, and address
correction of fourth-class mail remain in
force.

In conjunction with this proposal, the
USPS also announces a change in the
ACS frequency in F030.2.2 from
“weekly or monthly” to ““as requested
by the mailer,” reflecting the USPS
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ability to provide ACS participants with Code of Federal Regulations. See 39 CFR 2. Revise the following units of the

address change information more part 111. Domestic Mail Manual as noted below:
frequently than as stated in the current List of Subjects in 39 CFR Part 111 F010 Basic Information
standards. i

Postal Service. * * * * *

Although exempt from the notice and

comment requirements of the L 50 TREATMENT OF CLASSES OF
Administrative Procedure Act (5 U.S.C. PART 111—[AMENDED] MAIL
553(b), (c)) regarding proposed 1. The authority citation for 39 CFR . N . . N

rulemaking by 39 U.S.C. 410(a), the
Postal Service invites comments on the
following proposed revisions of the
DMM, incorporated by reference in the

part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101, 5.4 Fourth-Class Mail
401, 403, 404, 3001-3011, 3201-3219, 3403—- . * * * *
3406, 3621, 3626, 5001.

Mailer endorsement USPS action

No Endorsement .........cccccovvvveniiereninenn. Forwarded locally at no charge; out of town, as postage-due. If undeliverable or addressee refused to
pay postage, mailpiece returned with new address or reason for nondelivery, subject to forwarding
(where attempted) and return postage.

No forwarding or return service provided; mailpiece disposed of by USPS.

Forwarded locally at no charge; out of town, as postage-due. If undeliverable or addressee refused to
pay postage, mailpiece returned with new address or reason for nondelivery, subject to forwarding
(where attempted) and return postage.

Pieces from ACS Shipper Paid Forwarding participants: Forwarded locally and out of town at no
charge to addressee. If forwarded, separate address-correction notice provided, subject to address-
correction fee and (if forwarded out of town) forwarding postage (billed to mailer). If mailpiece
undeliverable, mailpiece returned with new address or reason for nondelivery, subject to return post-
age. Other pieces: Forwarded locally at no charge; out of town, as postage-due. If forwarded, sepa-
rate address-correction notice provided, subject to address-correction fee. If mailpiece undeliverable
or addressee refused to pay postage, mailpiece returned with new address or reason for nondeliv-
ery, subject to forwarding (where attempted) and return postage.

No forwarding or return service provided; separate address-correction notice provided, subject to ad-
dress-correction fee; mailpiece disposed of by USPS.

No forwarding service provided; mailpiece returned with new address or reason for nondelivery, sub-

Do Not Forward, Do Not Return ............
Forwarding and Return Postage Guar-
anteed.

Forwarding and Return Postage Guar-
anteed, Address Correction Re-
quested (1).

Do Not Forward, Do Not Return, Ad-
dress Correction Requested (2).
Do Not Forward, Address Correction

Requested, Return Postage Guaran-
teed (3).

ject to return postage.

(1) The authorized abbreviation for this endorsement is “Forward & Address Correction.” This abbreviation is authorized where the full en-

dorsement cannot be accommodated.

(2) The authorized abbreviation for this endorsement is “Do Not Forward or Return—Address Cor.” This abbreviation is authorized where the

full endorsement cannot be accommodated.

(3) The authorized abbreviation for this endorsement is “Do Not Forward—Address Cor— Return Guar.” This abbreviation is authorized where

the full endorsement cannot be accommodated.

* * * * *

6.0 ENCLOSURES OR
ATTACHMENTS

* * * * *
6.3 Fourth-Class

Undeliverable, unendorsed fourth-
class mail with nonincidental First-
Class Mail attachments or enclosures is
forwarded, if requested by mailer
endorsement, or returned at the
applicable single-piece fourth-class rate.
The weight of the First-Class attachment
or enclosure is not included when
computing the charges for return of the
mailpiece. Undeliverable, unendorsed
fourth-class mail with incidental First-
Class attachments or enclosures is
returned at the applicable single-piece
fourth-class rate.

* * * * *

F020 Forwarding

* * * * *

3.0 POSTAGE FOR FORWARDING

* * * * *

3.6 Fourth-Class

Fourth-class mail is subject to the
collection of additional postage at the
applicable rate for nonlocal forwarding
if guaranteed by the sender or recipient.
Unless endorsed ‘Do Not Forward, Do
Not Return,” all fourth-class mail is
delivered as directed without additional
postage charged when the old and new
addresses are served by the same post
office. The addressee may refuse any
piece of forwarded fourth-class mail
without losing the right to have other
fourth-class mail forwarded. If the
addressee does not want to pay
forwarding postage for all fourth-class
mail, the addressee must ask the
postmaster of the new address to use
Form 3546 to notify the postmaster of
the old address to discontinue the
forwarding of fourth-class mail. (Such a
request will not affect the forwarding of
fourth-class mail sent by SPF
participants, who pay forwarding
postage under F030.)

* * * * *

FO30 Address Correction, Address
Change, and Return Services
* * * * *

2.0 ADDRESS CHANGE SERVICE
(ACS)

2.1 Description

ACS centralizes, automates, and
improves the processing of participating
mailers’ requests for address-correction
information by unique publication or
mailer identifier. Address-correction
records are sequentially organized by
USPS-assigned codes and distributed to
each participating mailer.

2.2 Shipper Paid Forwarding (SPF)

An option available to ACS
participants, SPF allows for the
collection of forwarding and return
postage from the sender by including
those charges concurrently with ACS
fees. Mail forwarded or returned under
SPF remains subject to F010, F020, and
3.2. SPF may be requested only for
parcels that, if mailed at inter-BMC
parcel post rates, would not be subject
to the nonmachinable surcharge. ACS/
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SPF requires USPS authorization under
2.3 and mailer use of a unique ACS/SPF
identifier as part of an address block
keyline. The keyline mail must be left-
justified (below the optional
endorsement line, if used), and must
begin with a pound sign (#) delimiter,
followed by the 4-character code
indicating the weight and rate category
of the piece, up to 12 characters of
optional customer information (the last
of which is a check digit), and a closing
# delimiter. (ACS participants must use
the specific ACS/SPF identifier and
keyline format to participate in ACS/
SPF.) For information, write to USPS
ACS/SPF, National Customer Support
Center.

2.3 Availability of ACS and ACS/SPF

Where mail is marked with ACS
symbols under M013, ACS and ACS/
SPF are available to authorized mailers
who maintain their address records on
computers and whose mail bears the
correct endorsement to obtain address
correction and nonlocal fourth-class
forwarding. ACS and ACS/SPF are
available on the frequency requested by
the mailer. Because ACS and ACS/SPF
are associated with USPS-computerized
forwarding operations, these services
are not available at all post offices.
Information about ACS or SPF
(including application) is available
from: USPS Address Change Service,
National Customer Support Center.

[Renumber existing 2.3 and 2.4 as 2.4
and 2.5, respectively; no change in text]

* * * * *

3.0 SENDER INSTRUCTION

* * * * *

3.2 Special Services

* * * * *

e. Insured fourth-class mail without
any other endorsement is forwarded at
no charge locally and postage-due
nonlocally if the recipient guarantees to
pay forwarding postage. Insured fourth-
class mail endorsed for ACS/SPF under
2.2 is forwarded at no charge to the
addressee. (For forwarding, local means
within the same post office.) If the
article is undeliverable, the USPS
returns it to the sender with the new
address or the reason for nondelivery.
The sender is charged for the return of
the mailpiece and the attempted
forwarding, when appropriate.

* * * * *

MO013 Optional Endorsement Lines

* * * * *

2.0 FORMAT
2.1 Presort Identification

Except when an address block
barcode is placed above the optional
endorsement line, the appropriate
presort identification must be the first
line at the top of the address block or
label. Mailers participating in Address
Change Service (ACS), including ACS
with or Shipper Paid Forwarding (SPF),
under FO30 may use the first eight
positions on the left side of the optional
endorsement line for the ACS or ACS/
SPF participant code (see Exhibit 2.1).
Third-class mailers participating in the
EX3C or BBM/SPMS measurement
system may use the first 14 positions on
the left side of the optional endorsement
line for the measurement system code
specified by the USPS for that program.

* * * * *

2.4 Non-ACS, Non-EX3C, and Non-
BBM/SPMS Labels

On labels not used with ACS
(including ACS/SPF), EX3C, or BBM/
SPMS, the optional endorsement line
must be filled with asterisks from the
left margin of the label or address block
(as defined by the position of the first
character printed in the address block or
on the address label) up to the first
character in the optional endorsement
line.

2.5 ACS and ACS/SPF Labels

On labels used with ACS or ACS/SPF,
the delimiter # must be in the first
position at the left margin of the
optional endorsement line, followed by
the seven-character ACS or ACS/SPF
participation code assigned by the
USPS; the remaining space between the
code and the first character of the
makeup information must be filled with
asterisks. The keyline required on ACS/
SPF mail under FO30 must be left-
justified below the optional
endorsement line.

* * * * *

An appropriate amendment to 39 CFR
111.3 to reflect these changes will be
published if the proposal is adopted.
Stanley F. Mires,

Chief Counsel, Legislative.
[FR Doc. 95-2255 Filed 1-31-95; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA37-10-6602; FRL—5148-3]

Approval and Promulgation of
Implementation Plans; California State
Implementation Plan Revision; Santa
Barbara County Air Pollution Control
District

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: EPA is proposing a limited
approval and limited disapproval of a
revision to the California State
Implementation Plan (SIP) for ozone.
The revision concerns the control of
oxides of nitrogen (NOx) from internal
combustion (I/C) engines. The intended
effect of proposing limited approval and
limited disapproval of this rule is to
regulate emissions of NOx in
accordance with the requirements of the
Clean Air Act, as amended in 1990
(CAA or the Act). EPA’s final action on
this notice of proposed rulemaking will
incorporate this rule into the federally
approved SIP. EPA has evaluated this
rule and is proposing a simultaneous
limited approval and limited
disapproval under provisions of the
CAA regarding EPA actions on SIP
submittals and general rulemaking
authority because these revisions, while
strengthening the SIP, also do not fully
meet the CAA provisions regarding plan
submissions and requirements for
nonattainment areas.

DATES: Comments on this proposed

action must be received in writing on or

before March 3, 1995.

ADDRESSES: Comments may be mailed

to: Daniel A. Meer, Rulemaking Section

(A-5-3), Air and Toxics Division, U.S.

Environmental Protection Agency,

Region IX, 75 Hawthorne Street, San

Francisco, CA 94105-3901.

Copies of the rule revision and EPA’s
evaluation report of each rule are
available for public inspection at EPA’s
Region IX office during normal business
hours. Copies of the submitted rule
revisions are also available for
inspection at the following locations:
Santa Barbara County Air Pollution

Control District, Rule Development

Section, 26 Castilian Drive B-23,

Goleta, CA 93117.

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 2020 “L” Street,
Sacramento, CA 95812.

FOR FURTHER INFORMATION CONTACT:

Wendy Colombo, Rulemaking Section
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(A-5-3), Air and Toxics Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105, Telephone: (415)
744-1202.

SUPPLEMENTARY INFORMATION:

Background

On November 15, 1990, the Clean Air
Act Amendments of 1990 (CAA) were
enacted. Public Law 101-549, 104 Stat.
2399, codified at 42 U.S.C. 7401-7671q.
The air quality planning requirements
for the reduction of NOx emissions
through reasonably available control
technology (RACT) are set out in section
182(f) of the CAA. On November 25,
1992, EPA published a NPRM entitled
“*State Implementation Plans; Nitrogen
Oxides Supplement to the General
Preamble; Clean Air Act Amendments
of 1990 Implementation of Title I;
Proposed Rule,” (the NOx Supplement)
which describes and provides
preliminary guidance on the
requirements of section 182(f). The
November 25, 1992, notice should be
referred to for further information on the
NOx requirements and is incorporated
into this document by reference.

Section 182(f) of the Clean Air Act
requires States to apply the same
requirements to major stationary sources
of NOx (““major” as defined in section
302 and sections 182 (c), (d), and (e)) as
are applied to major stationary sources
of volatile organic compounds (VOCs),
in moderate or above ozone
nonattainment areas. Santa Barbara
County is classified as moderate;?
therefore this area was subject to the
RACT requirements of section 182(b)(2)
and the November 15, 1992 deadline,
cited below.

Section 182(b)(2) requires submittal of
RACT rules for major stationary sources
of VOC (and NOx) emissions (not
covered by a pre-enactment control
technologies guidelines (CTG)
document or a post-enactment CTG
document) by November 15, 1992.
There were no NOx CTGs issued before
enactment and EPA has not issued a
CTG document for any NOx sources
since enactment of the CAA. The RACT
rules covering NOx sources and
submitted as SIP revisions, are expected
to require final installation of the actual
NOx controls as expeditiously as
practicable, but no later than May 31,
1995.

This document addresses EPA’s
proposed action for Santa Barbara

1The Santa Barbara County Area retained its
designation of nonattainment and was classified by
operation of law pursuant to sections 107(d) and
181(a) upon the date of enactment of the CAA. See
55 FR 56694 (November 6, 1991).

County Air Pollution Control District
(SBCAPCD), Rule 333, Control of
Emissions from Reciprocating Internal
Combustion Engines. SBCAPCD
adopted Rule 333 on December 10,
1991. The State of California submitted
the rule being acted on in this document
onJune 19, 1992. Rule 333 was found
to be complete on August 27, 1992
pursuant to EPA’s completeness criteria
that are set forth in 40 CFR Part 51
Appendix V2 and is being proposed for
approval into the SIP.

NOx emissions contribute to the
production of ground level ozone and
smog. Rule 333 controls emissions of
NOx, carbon monoxide (CO), and
reactive organic compounds (ROC) from
internal combustion engines in Santa
Barbara County used in a wide variety
of applications, but primarily at oil and
gas production and processing facilities.
The engines are used to power various
types of industrial equipment such as
oil well rod pumps, rock crushing
equipment, conveyor belts, gas
compressors, waste water treatment
pumps, etc. Rule 333 was adopted as
part of SBCAPCD’s efforts to achieve the
National Ambient Air Quality Standards
(NAAQS) for ozone and in response to
the CAA requirements cited above. The
following is EPA’s evaluation and
proposed action for these rules.

EPA Evaluation and Proposed Action

In determining the approvability of a
NOx rule, EPA must evaluate the rule
for consistency with the requirements of
the CAA and EPA regulations, as found
in section 110, and part D of the CAA
and 40 CFR part 51 (Requirements for
Preparation, Adoption and Submittal of
Implementation Plans). EPA’s
interpretation of these requirements,
which forms the basis for this action,
appears in the NOx Supplement (57 FR
55620) and various other EPA policy
guidance documents.3 Among these
provisions is the requirement that a
NOx rule must, at a minimum, provide
for the implementation of RACT for
major stationary sources of NOx
emissions.

For the purposes of assisting state and
local agencies in developing NOx RACT
rules, EPA prepared the NOx

2 EPA adopted the completeness criteria on
February 16, 1990 (55 FR 5830) and, pursuant to
section 110(k)(1)(A) of the CAA, revised the criteria
on August 26, 1991 (56 FR 42216).

3 Among other things, the pre-amendment
guidance consists of those portions of the proposed
post—1987 ozone and carbon monoxide policy that
concern RACT, 52 FR 45044 (November 24, 1987);
““Issues Relating to VOC Regulation Cutpoints,
Deficiencies, and Deviations, Clarification to
Appendix D of November 24, 1987 Federal Register
Notice” (Blue Book) (notice of availability was
published in the Federal Register on May 25, 1988).

Supplement to the General Preamble. In
the NOx Supplement, EPA provides
preliminary guidance on how RACT
will be determined for stationary
sources of NOx emissions. While most
of the guidance issued by EPA on what
constitutes RACT for stationary sources
has been directed towards application
for VOC sources, much of the guidance
is also applicable to RACT for stationary
sources of NOx (see section 4.5 of the
NOx Supplement). In addition, pursuant
to section 183(c), EPA has issued
alternative control technique documents
(ACTSs) that identify alternative controls
for all categories of stationary sources of
NOx. The ACT documents provide
information on control technology for
stationary sources that emit or have the
potential to emit 25 tons per year or
more of NOx. However, the ACTs will
not establish a presumptive norm for
what is considered RACT for stationary
sources of NOx. In general, the guidance
documents cited above, as well as other
relevant and applicable guidance
documents, have been set forth to
ensure that submitted NOx RACT rules
meet Federal RACT requirements and
are fully enforceable and strengthen or
maintain the SIP.

Rule 333 applies to existing and new
I/C engines with rated brake horsepower
of greater than or equal to 50 which are
fueled by natural gas, field gas, liquified
petroleum gas, diesel, gasoline, or any
other liquid fuel. The rule limits NOx
emissions from noncyclic rich-burn
engines to 50 parts per million (ppm)
and from noncyclic lean-burn engines to
125 ppm. For cyclic engines, the NOx
limit is also 50 ppm, while the limit for
diesel engines is 8.4 grams per brake
horsepower-hour (g/bhp-hr). Final
compliance with these limits is required
by the date of adoption for new engines
and March 3, 1994 for existing cyclic
and noncyclic engines.

The NOx limits suggested by the
California Air Resources Board (CARB)
as reasonably available control
technology (RACT) for 1/C engines are
50 ppm (90% reduction) for rich-burn
engines, 125 ppm (80% reduction) for
lean-burn engines, and 8.4 g/bhp-hr for
diesel engines. These limits were
recommended using information
regarding average, actual, uncontrolled
levels and previous regulatory control
levels in Ventura County, the South
Coast Basin, and Santa Barbara County.
EPA agrees that these limits, which are
incorporated in Rule 333, are consistent
with the Agency’s guidance and policy
for making RACT determinations in
terms of general cost-effectiveness,
emission reductions, and environmental
impacts, and represent RACT for these
sources in Santa Barbara County.
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In evaluating the rule, EPA must also
determine whether the section 182(b)
requirement for RACT implementation
by May 31, 1995 is met. The rule is
written such that final compliance is
required 2.5 years after the date of
adoption. Since the rule was adopted in
December 1991, final compliance is
required by March 1994, thereby
meeting the section 182(b) requirement
of the CAA.

Although Rule 333, Control of
Emissions from Reciprocating Internal
Combustion Engines, will strengthen the
SIP, the rule contains deficiencies
related primarily to the lack of Federal
enforceability. These deficiencies
include inconsistent applicability
cutoffs and exemptions, unenforceable
provisions in definitions, inconsistent
emission limit requirements,
unenforceable alternative emission
control plan provisions, and alternative
compliance schedule provisions. A
more detailed discussion of the sources
controlled, the controls required,
justification for why these controls
represent RACT, and rule deficiencies
can be found in the Technical Support
Document (TSD) for Rule 333, dated
November 1994.

Because of the above deficiencies,
EPA cannot grant full approval of this
rule under section 110(k)(3) and Part D.
Also, because the submitted rule is not
composed of separable parts which meet
all the applicable requirements of the
CAA, EPA cannot grant partial approval
of the rule under section 110(k)(3).
However, EPA may grant a limited
approval of the submitted rule under
section 110(k)(3) in light of EPA’s
authority pursuant to section 301(a) to
adopt regulations necessary to further
air quality by strengthening the SIP. The
approval is limited because EPA’s
action also contains a simultaneous
limited disapproval. In order to
strengthen the SIP, EPA is proposing a
limited approval of SBCAPCD’s
submitted Rule 333 under sections
110(k)(3) and 301(a) of the CAA as
meeting the requirements of section
(110)(a) and Part D.

At the same time, EPA is also
proposing a limited disapproval of this
rule because it contains deficiencies
which must be corrected in order to
fully meet the requirements of section
182(a)(2), section 182(b)(2), section
182(f), and Part D of the Act. Under
section 179(a)(2), if the Administrator
disapproves a submission under section
110(k) for an area designated
nonattainment, based on the
submission’s failure to meet one or more
of the elements required by the Act, the
Administrator must apply one of the
sanctions set forth in section 179(b)

unless the deficiency has been corrected
within 18 months of such disapproval.
Section 179(b) provides two sanctions
available to the Administrator: highway
funding and offsets. The 18 month
period referred to in section 179(a) will
begin on the effective date of EPA’s final
limited disapproval. Moreover, the final
disapproval triggers the Federal
Implementation Plan (FIP) requirement
under section 110(c). It should be noted
that the rule covered by this NPRM has
been adopted by the SBCAPCD and is
currently in effect in Santa Barbara
county. EPA’s final limited disapproval
action will not prevent SBCAPCD or
EPA from enforcing this rule.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic and
environmental factors and in relation to
relevant statutory and regulatory
requirements.

Regulatory Process

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

Limited approvals under section 110
and 301 and subchapter |, part D of the
CAA do not create any new
requirements, but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP-approval does not impose
any new requirements, it does not have
a significant impact on affected small
entities. Moreover, due to the nature of
the Federal/State relationship under the
CAA, preparation of a regulatory
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. E.P.A., 427
U.S. 246, 256-66 (S. Ct. 1976); 42 U.S.C.
section 7410 (a)(2).

The OMB has exempted this
regulatory action from review under
Executive Order 12866.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Nitrogen
dioxide, Nitrogen oxides, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401-7671q.
Dated: January 23, 1995.
Felicia Marcus,
Regional Administrator.
[FR Doc. 95-2436 Filed 1-31-95; 8:45 am]
BILLING CODE 6560-50-W

40 CFR Part 52

[WV19-1-6210b, WV11-1-5888b; FRL—
5139-4]

Approval and Promulgation of Air
Quality Implementation Plans; West
Virginia: Title 45 Legislative Rules,
Series 21, Regulation to Prevent and
Control Air Pollution from Emission of
Volatile Organic Compounds

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
state implementation plan (SIP) revision
submitted by the State of West Virginia
on August 10, 1993. The revision
consists of sections 1to 9, 11, 12, 14 to
19, 21 to 29, 31, 36, 39, 41 to 48 and
Appendix A to Title 45, Series 21
(45CSR21), ““Regulations to Control Air
Pollution from the Emission of Volatile
Organic Compounds’ (Series 21). These
regulations are necessary to satisfy the
Clean Air Act and to support attainment
and maintenance of the National
Ambient Air Quality Standard (NAAQS)
for ozone in West Virginia. In the final
rules section of this Federal Register,
EPA is approving the State’s SIP
revision as a direct final rule without
prior proposal because the Agency
views this as a noncontroversial SIP
revision and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this proposed
rule, no further activity is contemplated
in relation to this rule. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.
DATES: Comments must be submitted in
writing by March 3, 1995.
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ADDRESSES: Comments may be mailed to
Thomas J. Maslany, Director, Air,
Radiation, and Toxics Division (3ATO00),
U.S. Environmental Protection Agency,
Region 111, 841 Chestnut Building,
Philadelphia, Pennsylvania 19107.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the EPA office listed above; and
the West Virginia Department of
Environmental Protection, Office of Air
Quality, 1558 Washington Street, East,
Charleston, West Virginia, 25311.

FOR FURTHER INFORMATION CONTACT:
Christopher Cripps, (215) 597-0545, at
the EPA Regional Office address listed
above.

SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
action of the same title which is located
in the Rules and Regulations Section of
this Federal Register.

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.
Authority: 42 U.S.C. 7401-7671q.
Dated: November 10, 1994.
Stanley L. Laskowski,
Acting Regional Administrator, Region Ill.
[FR Doc. 95-2400 Filed 1-31-95; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Part 52
[MA39-1-67726; A—1-FRL-5136-8]

Approval and Promulgation of Air
Quality Implementation Plans;
Commonwealth of Massachusetts;
Substitution of the California Low
Emission Vehicle Program for the
Clean Fuel Fleet Program (Opt Out)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA proposes to approve
the State Implementation Plan (SIP)
revision submitted by the
Commonwealth of Massachusetts to
fulfill the requirement that the
Commonwealth submit either the Clean
Fuel Fleet Program or a substitute
program that meets the requirements of
the Clean Air Act. The Commonwealth
has submitted such a substitute measure
for the required program. On November
15, 1993, the Commonwealth of
Massachusetts formally submitted a
revision to their SIP to require the sale
of California certified low emitting
vehicles in Massachusetts beginning

with model year 1995. Further, on May
11, 1994, the Commonwealth formally
notified EPA of its decision to substitute
Massachusetts’ version of the California
Low Emission Vehicle (MA LEV)
Program for the Clean Fuel Fleet (CFF)
Program as provided for in section
182(c)(4)(B) of the Clean Air Act (CAA).
In the Final Rules Section of this
Federal Register, EPA is approving the
Commonwealth’s SIP revision, as a
direct final rule without prior proposal.
A detailed rationale for the action is set
forth in the direct final rule. If no
adverse comments are received in
response to that direct final rule, no
further activity is contemplated in
relation to this proposed rule. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period
on this document. Any parties
interested in commenting on this
document should do so at this time.
DATES: Comments must be submitted by
March 3, 1995.

ADDRESSES: Comments may be mailed to
Linda M. Murphy, Director, Air,
Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region |, JFK Federal Building,
Boston, MA 02203.

FOR FURTHER INFORMATION CONTACT:
Damien F. Houlihan, (617) 565—-3266.
SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
rule which is located in the rules
section of this Federal Register.

Dated: December 19, 1994.
John P. DeVillars,
Regional Administrator, Region I.
[FR Doc. 95-2492 Filed 1-31-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 180
[OPP-300376; FRL-4928-4]
RIN 2070-AC18

Isopropyl Myristate; Tolerance
Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: This document proposes that
isopropyl myristate be exempted from
the requirement of a tolerance when
used as a solvent in pesticide
formulations. Technology Sciences
Group, Inc., on behalf of Sumitomo
Chemical Co., Ltd., requested this
proposed rule.

DATES: Comments, identified by the
document control number, [OPP-
300376], must be received on or before
March 3, 1995.

ADDRESSES: By mail, submit written
comments to: Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person
deliver comments to: Rm. 1132, Crystal
Mall #2, 1921 Jefferson Davis Hwy.,
Arlington, VA 22202.

Information submitted as a comment
concerning this document may be
claimed confidential by marking any
part of all of that information as
“Confidential Business Information”
(CBI). Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the comment that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
will be included in the public docket by
the EPA without prior notice. The
public docket is available for public
inspection in Rm. 1132 at the address
given above, from 8 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays.

FOR FURTHER INFORMATION CONTACT: By
mail: Amelia M. Acierto, Registration
Support Branch, Registration Division
(7505W), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
2800 Crystal Drive, North Tower,
Arlington, VA 22202, (703)-308-8375.
SUPPLEMENTARY INFORMATION:
Technology Sciences Group, Inc.,
Pesticide Division, Steuart Street Tower
2700, One Market Plaza, San Francisco,
CA 94105-1475, submitted pesticide
petition (PP) 3E04245 to EPA requesting
that the Administrator, pursuant to
section 408(e) of the Federal Food, Drug,
and Cosmetic Act, 21 U.S.C. 346a(e),
propose to amend 40 CFR 180.1001(c)
and (e) by establishing exemptions from
the requirement of a tolerance for
isopropyl myristate when used as a
solvent in pesticide formulations
applied to growing crops, raw
agricultural commodities, and animals.

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125, and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyethylene polymers and fatty
acids; carriers such as clay and
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diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active.

The data submitted in the petition
and other relevant material have been
evaluated. As part of the EPA policy
statement on inert ingredients published
in the Federal Register of April 22, 1987
(52 FR 13305), the Agency set forth a list
of studies which would generally be
used to evaluate the risks posed by the
presence of an inert ingredient in a
pesticide formulation. However, where
it can be determined without that data
that the inert ingredient will present
minimal or no risk, the Agency
generally does not require some or all of
the listed studies to rule on the
proposed tolerance or exemption from
the requirement of a tolerance for an
inert ingredient. The Agency has
decided that no data, in addition to that
described below, for isopropyl myristate
will need to be submitted. The rationale
for this decision is described below:

1. An acute oral toxicity study with an
acute oral LDsp of greater than 42,400
mg/kg in mice and 14,000 mg/kg in rats.

2. The intraperitoneal acute toxicity
studies with LDso of greater than 67,800
mg/Kg in rats and greater than 42,800
mg/kg in mice.

3. An acute dermal study with LDso of
greater than 67,829 mg/kg in rats and
greater than 5,000 mg/kg in rabbits.

4. A rabbit primary eye irritation
study using isopropyl myristate
produced minimal irritation and cleared
within 7 days.

5. A rabbit primary dermal irritation
study showing minimal irritation.

6. A guinea pig dermal sensitization
study producing no evidence of dermal
sensitization.

7. A rat acute inhalation toxicity
study with LCso greater than 33-41 mg/
liter in rats indicating that isopropy!l
myristate is of minimal concern.

8. A 4-week rabbit dermal subchronic
study with applications of 16 to 47
percent isopropyl myristate in rabbits at
1,700 and 2,000 mg/kg did not produce
any systemic toxicity.

9. A 12-week intramascular injection
of 25 percent isopropyl myristate at 256
mg/kg in rats, 119 mg/kg in dogs, and
128-282 mg/kg in monkeys produced

minor local skin effects and no systemic
toxicity effects.

10. A 13-week inhalation study using
16 to 20 percent isopropyl myristate
showed lung enlargements in guinea
pigs at 224 mg/m3 and monkeys at 5.3
to 37 mg/m3.

11. Rabbit and mice dermal
carcinogenicity studies showed that
isopropyl myristate is not carcinogenic
when applied chronically on the skin of
mice at 3.4 mg/kg for 18 months and for
110 weeks and on rabbits at 68, 340, and
680 mg/kg for 160 weeks. A mixture of
isopropyl myristate and isopropyl
alcohol accelerated the carcinogenic
activity of benzo-pyrene when applied
on the skin of mice.

12. A metabolism study showed that
isopropyl myristate is hydrolyzed to
normal metabolic products, namely
isopropyl alcohol and myristic acid.

13. Isopropyl myristate Ames Assay
produced a negative result.

The Agency does not have data from
two subchronic developmental toxicity
and two mutagenicity studies which are
part of the toxicology data typically
required to be submitted in support of
a tolerance exemption request.
However, based upon isopropyl
myristate’s lack of carcinogenicity,
mutagenicity (Ames Test) and low acute
toxicity from oral, dermal, inhalation, or
parenteral toxicity studies, the Agency
does not believe that isopropyl
myristate poses significant risks under
the proposed conditions of use. No
further studies are required. In addition,
isopropyl myristate is likely
metabolized to isopropyl alcohol, which
is exempt from tolerance requirements
under 40 CFR 180.1001 (c), (d), and (e),
and myristic acid, which is an edible
fatty acid.

Based upon the above information
and review of its use, EPA has found
that, when used in accordance with
good agricultural practice, this
ingredient is useful and a tolerance is
not necessary to protect the public
health. Therefore, EPA proposes that the
exemption from the requirement of a
tolerance be established as set forth
below.

Any person who has registered or
submitted an application for registration
of a pesticide, under the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA) as amended, which
contains any of the ingredients listed
herein, may request within 30 days after
publication of this document in the

Federal Register that this rulemaking
proposal be referred to an Advisory
Committee in accordance with section
408(e) of the Federal Food, Drug, and
Cosmetic Act.

Interested persons are invited to
submit written comments on the
proposed regulation. Comments must
bear a notation indicating the document
control number, [OPP-300376]. All
written comments filed in response to
this petition will be available in the
Public Response and Program Resources
Branch, at the address given above from
8 a.m. to 4 p.m., Monday through
Friday, except legal holidays.

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12866.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Recording and recordkeeping
requirements.

Dated: January 23, 1995.

Lois Rossi,

Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, it is proposed that 40 CFR
part 180 be amended as follows

Part 180—[Amended]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. Section 180.1001 is amended in
paragraphs (c) and (e) in the tables
therein by adding and alphabetically
inserting the inert ingredient, to read as
follows:

§180.1001 Exemptions from the
requirement of a tolerance.
* * * * *

Ok

* *



6054

Federal Register / Vol. 60, No. 21 / Wednesday,

February 1, 1995 / Proposed Rules

Inert ingredients Limits Uses
* * * * * * *
Isopropyl myristate, CAS Reg. NO. 110-27-0 ...ccccccciveis i Solvent
* * * * * * *
* * * * *
(e) * X *
Inert ingredients Limits Uses
* * * * * * *
Isopropyl myristate, CAS Reg. NO. 110-27-0 ...cccccccviis oottt Solvent
* * * * * * *

[FR Doc. 95-2442 Filed 1-31-95; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Part 261
[SW—FRL-5148-7]

Hazardous Waste Management
System; Identification and Listing of
Hazardous Waste; Proposed Exclusion

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule and request for
comment.

SUMMARY: The Environmental Protection
Agency (EPA or Agency) is proposing to
grant a petition submitted by the U.S.
Department of Energy (DOE), Richland,
Washington, to exclude certain wastes
to be generated by a treatment process
at its Hanford facility from being listed
hazardous wastes. The Agency has
concluded that the disposal of these
wastes, after treatment, will not
adversely affect human health or the
environment. This action responds to a
delisting petition submitted under
§260.22, which specifically provides
generators the opportunity to petition
the Administrator to exclude a waste on
a ‘“‘generator-specific’’ basis from the
hazardous waste lists. This proposed
decision is based on an evaluation of the
treatment process and waste-specific
information provided by the petitioner.
If this proposed decision is finalized,
the petitioned wastes will be
conditionally excluded from the
requirements of hazardous waste
regulations under the Resource
Conservation and Recovery Act (RCRA).
The exclusion will allow DOE to
proceed with critical cleanup at the
Hanford site. The primary goal of
cleanup is to protect human health and
the environment by reducing risks from
unintended releases of hazardous

wastes that are currently stored at the
site.

The Agency is also proposing the use
of a fate and transport model to evaluate
the potential impact of the petitioned
waste on human health and the
environment, based on the waste-
specific information provided by the
petitioner. This model has been used to
predict the concentration of hazardous
constituents that may be released from
the petitioned waste, at the time of
disposal, which will not harm human
health or the environment.

DATES: EPA is requesting public
comments on today’s proposed
decision, the applicability of the fate
and transport model used to evaluate
the petitioned wastes, and on the
verification testing conditions which
will ensure that petitioned wastes are
non-hazardous. Comments must be
submitted by March 3, 1995. Because of
an existing settlement agreement
(consent order) on remediation of the
Hanford site that requires DOE to have
a final delisting in place by June 1995
or before, no extension to the comment
period will be granted. Comments
postmarked after the close of the
comment period will be stamped “late”.

Any person may request a hearing on
this proposed decision by filing a
request with the Director,
Characterization and Assessment
Division, Office of Solid Waste, whose
address appears below, by February 16,
1995. The request must contain the
information prescribed in § 260.20(d).
ADDRESSES: Send three copies of your
comments to EPA. Two copies should
be sent to the Docket Clerk, Office of
Solid Waste (Mail Code 5305), U.S.
Environmental Protection Agency, 401
M Street, S.W., Washington, D.C. 20460.
A third copy should be sent to Jim Kent,
Waste ldentification Branch, CAD/OSW
(Mail Code 5304), U.S. Environmental

Protection Agency, 401 M Street, S.W.,
Washington, D.C. 20460. Identify your
comments at the top with this regulatory
docket number: *F-95-HNEP-FFFFF”.

Requests for a hearing should be
addressed to the Director,
Characterization and Assessment
Division, Office of Solid Waste (Mail
Code 5304), U.S. Environmental
Protection Agency, 401 M Street, S.W.,
Washington, D.C. 20460.

The RCRA regulatory docket for this
proposed rule is located at the U.S.
Environmental Protection Agency, 401
M Street, S.W., Washington, D.C. 20460,
and is available for viewing (Room
M2616) from 9:00 a.m. to 4:00 p.m.,
Monday through Friday, excluding
Federal holidays. Call (202) 260-9327
for appointments. The public may copy
material from any regulatory docket at
no cost for the first 100 pages, and at a
cost of $0.15 per page for additional
copies.

FOR FURTHER INFORMATION CONTACT:

For general information, contact the
RCRA Hotline, toll free at (800) 424—
9346, or at (703) 412-9810. For
technical information concerning this
notice, contact Narendra Chaudhari,
Office of Solid Waste (Mail Code 5304),
U.S. Environmental Protection Agency,
401 M Street, S.W., Washington, D.C.
20460, (202) 260-4787.

SUPPLEMENTARY INFORMATION:
Preamble Outline

I. Disposition of Delisting Petition
A. Site History
B. Petition for Exclusion
1. Background
A. Authority
B. Regulatory Status of Mixed Wastes
I11. Proposed Exclusion
A. Background
1. Approach Used to Evaluate this Petition
2. Overview of Treatment Process
B. Agency Analysis
C. Agency Evaluation
D. Conclusion
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E. Verification Testing Conditions
IV. Effective Date
V. Regulatory Impact
VI. Regulatory Flexibility Act
VII. Paperwork Reduction Act
VIII. List of Subjects in 40 CFR Part 261

I. Disposition of Delisting Petition

U.S. Department of Energy’s Hanford
Facility, Richland, Washington

A. Site History

In 1943, the U.S. Army Corps of
Engineers selected the U.S. Department
of Energy’s (DOE) Hanford site located
in Richland, Washington, as the location
for reactor, chemical separation, and
related activities in the production and
purification of special nuclear materials.
The site is situated on approximately
560 square miles (1,450 square
kilometers), which is owned by the U.S.
Government and managed by DOE. By
the 1980s, environmental impacts
resulting from operations at this site
were acknowledged, and DOE initiated
cleanup efforts. In May of 1989, DOE
entered into a Tri-Party Agreement
(““The Hanford Federal Facility
Agreement & Consent Order”’), with the
State of Washington and the U.S.
Environmental Protection Agency to
initiate environmental restoration efforts
over a 30-year period. As such, the
current mission for DOE’s Hanford
facility is focused on waste management
and environmental restoration and
remediation. In order to carry out this
mission (and allow for possible future
use of the site after cleanup), it is
critical for DOE’s Hanford facility to
obtain a delisting for certain wastes
generated on-site. (See the public docket
for the final report on The Future for
Hanford: Uses and Cleanup, December
1992)

B. Petition for Exclusion

On October 30, 1992, DOE petitioned
the Agency to exclude treated wastes
generated from its proposed 200 Area
Effluent Treatment Facility (ETF). DOE
subsequently provided additional
information to complete its petition and
also submitted an addendum to the
petition. The ETF is designed to treat
process condensate (PC) from the 242—
A Evaporator. The untreated PC is a
low-level radioactive waste as defined
in DOE Order 5820.2A and a RCRA
listed hazardous waste (EPA Hazardous
Waste Nos. FOO1 through FOO5 and F039
derived from F0O1 through F005) as
defined in 40 CFR §261.31(a). DOE
intends to discharge the treated
effluents from the ETF to a Washington
State Department of Ecology-approved
land disposal site. (See DOE’s delisting
petition and addendum, which are
included in the public docket for this

notice, for details regarding wastes
being treated and treatment process.)

While the constituents of concern in
listed wastes FOO1, through FOO5 wastes
include a variety of solvents (see Part
261, Appendix VII), the constituents
(based on PC sampling data and process
knowledge) that serve as the basis for
characterizing DOE’s petitioned wastes
as hazardous were limited to 1,1,1-
trichloroethane (FO01), methylene
chloride (F002), acetone and methyl
isobutyl ketone (F003), cresylic acid
(FO04), and methyl ethyl ketone (FO05).

DOE petitioned the Agency to exclude
its ETF generated liquid effluent
because it does not believe that these
wastes, once generated, will meet the
listing criteria. DOE claims that its
treatment process will generate non-
hazardous wastes because the
constituents of concern in the wastes are
no longer present or will be present in
insignificant concentrations. DOE also
believes that the wastes will not contain
any other constituents that would
render it hazardous. Review of the
petitioned wastes, except for the
radioactive component which are
regulated under the Atomic Energy Act
(see Part Il. Section B. below for details),
included consideration of the original
listing criteria, as well as the additional
factors required by the Hazardous and
Solid Waste Amendments (HSWA) of
1984. See Section 222 of HSWA, 42
U.S.C. 6921(f), and § 260.22(d)(2)—(4).
Today’s proposal to grant this petition
for delisting is the result of the Agency’s
evaluation of DOE’s petition.

11. Background

A. Authority

On January 16, 1981, as part of its
final and interim final regulations
implementing Section 3001 of RCRA,
EPA published an amended list of
hazardous wastes from non-specific and
specific sources. This list has been
amended several times, and is
published in §261.31 and §261.32.
These wastes are listed as hazardous
because they typically and frequently
exhibit one or more of the
characteristics of hazardous wastes
identified in subpart C of part 261 (i.e.,
ignitability, corrosivity, reactivity, and
toxicity) or meet the criteria for listing
contained in §261.11(a)(2) or (a)(3).

Individual waste streams may vary,
however, depending on raw materials,
industrial processes, and other factors.
Thus, while a waste that is described in
these regulations generally is hazardous,
a specific waste from an individual
facility meeting the listing description
may not be. For this reason, § 260.20
and §260.22 provide an exclusion

procedure, allowing persons to
demonstrate that a specific waste from
a particular generating facility should
not be regulated as a hazardous waste.

To have their wastes excluded,
petitioners must show that wastes
generated at their facilities do not meet
any of the criteria for which the wastes
were listed. See §260.22(a) and the
background documents for the listed
wastes. In addition, the Hazardous and
Solid Waste Amendments (HSWA) of
1984 require the Agency to consider any
factors (including additional
constituents) other than those for which
the waste was listed, if there is a
reasonable basis to believe that such
additional factors could cause the waste
to be hazardous. Accordingly, a
petitioner also must demonstrate that
the waste does not exhibit any of the
hazardous waste characteristics (i.e.,
ignitability, reactivity, corrosivity, and
toxicity), and must present sufficient
information for the Agency to determine
whether the waste contains any other
toxicants at hazardous levels. See
§260.22(a), 42 U.S.C. 6921(f), and the
background documents for the listed
wastes. Although wastes which are
“delisted” (i.e., excluded) have been
evaluated to determine whether or not
they exhibit any of the characteristics of
hazardous waste, generators remain
obligated under RCRA to determine
whether or not their waste remains non-
hazardous based on the hazardous waste
characteristics.

In addition, residues from the
treatment, storage, or disposal of listed
hazardous wastes and mixtures
containing listed hazardous wastes are
also considered hazardous wastes. See
§8261.3(a)(2)(iv) and (c)(2)(i), referred
to as the “mixture” and “derived-from”
rules, respectively. Such wastes are also
eligible for exclusion and remain
hazardous wastes until excluded. On
December 6, 1991, the U.S. Court of
Appeals for the District of Columbia
vacated the “mixture/derived from”
rules and remanded them to the Agency
on procedural grounds (Shell Oil Co. v.
EPA, 950 F.2d 741 (D.C. Cir. 1991)). On
March 3, 1992, EPA reinstated the
mixture and derived-from rules on an
interim basis, and solicited comments
on other ways to regulate waste
mixtures and residues (see 57 FR 7628).
The Agency is going to address issues
related to waste mixtures and residues
in a future rulemaking.

B. Regulatory Status of Mixed Wastes

The petitioned wastes that are subject
to today’s notice are ‘“mixed wastes.”
Mixed wastes are defined as a mixture
of hazardous wastes regulated under
Subtitle C of RCRA and radioactive
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wastes regulated under the Atomic
Energy Act (AEA). Because section 1004
of RCRA excludes “source,” ““special
nuclear,” and “byproduct materials,” as
defined under the AEA, from the
definition of RCRA “‘solid waste,” there
has been some confusion in the past as
to the scope of EPA’s authority over
mixed waste under RCRA. EPA clarified
this question in a Federal Register
notice of July 3, 1986 (51 FR 24504).
EPA'’s clarification stated that the
section 1004 exclusion applies only to
the radioactive portion of mixed waste,
not to the hazardous constituents.
Therefore, a mixture of “‘source,”
“special nuclear,” or ““byproduct
materials” and a RCRA hazardous waste
must be managed as a hazardous waste,
subject to the requirements of RCRA
Subtitle C (that is, RCRA standards for
the management of hazardous waste).
EPA’s oversight under RCRA, however,
extends only to the hazardous waste
components of the mixed waste, not to
the source, special nuclear, or
byproduct materials themselves. The
exempted radionuclides are instead
addressed under the AEA. DOE
subsequently confirmed and clarified
this interpretation in the Federal
Register on May 1, 1987 (52 FR 15937).

111. Proposed Exclusion
A. Background

1. Approach Used to Evaluate This
Petition

This petition requests a delisting for
listed hazardous wastes. In making the
initial delisting determination, the
Agency evaluated the petitioned wastes
against the listing criteria and factors
cited in §261.11(a)(2) and (a)(3). Based
on this review, the Agency agreed with
the petitioner that the wastes are non-
hazardous with respect to the original
listing criteria. (If the Agency had found
that the wastes remained hazardous
based on the factors for which the
wastes were originally listed, EPA
would have proposed to deny the
petition.) EPA then evaluated the wastes
with respect to other factors or criteria
to assess whether there is a reasonable
basis to believe that such additional
factors could cause the wastes to be
hazardous. The Agency considered
whether the wastes are acutely toxic,
and considered the toxicity of the
constituents, the concentration of the
constituents in the wastes, their
tendency to migrate and to
bioaccumulate, their persistence in the
environment once released from the
wastes, plausible and specific types of
management of the petitioned wastes,
the quantities of wastes generated, and
variability of the wastes.

For this delisting determination, the
Agency used such information to
identify plausible exposure routes (i.e.,
ground water, surface water, air) for
hazardous constituents present in the
petitioned wastes. The Agency
determined that disposal in a land-
based waste management unit is the
most reasonable, worst-case scenario for
DOE’s wastes, and that the major
exposure route of concern would be
ingestion of contaminated ground water.
The Agency notes that future land use
on this site could change to private use
and thus require protection of ground
water resources (see the public docket
for the final report on The Future for
Hanford: Uses and Cleanup, December
1992). Therefore, the Agency is
proposing to use a particular fate and
transport model to establish maximum
allowable concentrations of hazardous
constituents for DOE’s petitioned
wastes. Specifically, the Agency used
the model to estimate a dilution and
attenuation factor (DAF) associated with
the disposal of DOE’s petitioned wastes
in a land-based waste management unit,
based on the estimated maximum
annual volume of the wastes. The
Agency used this DAF to back-calculate
maximum allowable levels from the
health-based levels for the constituents
of concern.

EPA believes that this fate and
transport model represents a reasonable
worst-case scenario for disposal of the
petitioned wastes in a land-based waste
management unit, and that a reasonable
worst-case scenario is appropriate when
evaluating whether wastes should be
relieved of the protective management
constraints of RCRA Subtitle C. The use
of a reasonable worst case scenario
results ensures that the wastes, once
removed from hazardous waste
regulation, will not pose a threat to
human health or the environment.

As an additional measure for
evaluating this petition, the Agency
believed that it should also consider the
most likely disposal scenario for the
petitioned wastes because these
petitioned wastes are mixed wastes with
limited disposal options. Therefore,
EPA also evaluated the risks associated
with the on-site disposal option selected
by DOE, and accepted by the State of
Washington, for the petitioned wastes.
The preferred scenario is to pipe the
treated waste effluents underground and
discharge the effluents into a covered
structure with an open bottom to the
ground (i.e., a crib disposal system).
DOE performed a ground water
modeling study to assess the impacts of
this disposal option. The results of
DOE’s ground water modeling study are

discussed in Part 111, Section C (Agency
Evaluation).

The Agency also considers the
applicability of ground-water
monitoring data during the evaluation of
delisting petitions. In this case, the
Agency determined that, because DOE is
seeking an upfront delisting (i.e., an
exclusion based on data from wastes
generated from pilot-scale treatment
processes), ground-water monitoring
data collected from the areas where the
petitioner plans to dispose of the waste
in the future are not necessary. Because
the petitioned wastes are not currently
generated or disposed of, ground-water
monitoring data would not characterize
the effects of the petitioned wastes on
the underlying aquifer at the disposal
sites and, thus, would serve no purpose.
Therefore, the Agency did not request
ground-water monitoring data.

DOE petitioned the Agency for an
upfront exclusion (for wastes that have
not yet been generated) based on
descriptions of pilot-plant treatment
processes used to treat samples
comparable in composition to dilute
aqueous hazardous waste streams at the
Hanford facility, information about the
sources of the dilute aqueous wastes
that will be treated in the future,
available characterization data for these
wastes, and results from the analysis of
treated effluent generated during studies
of pilot-scale treatment processes.

Similar to other facilities seeking
upfront exclusions, this upfront
exclusion (i.e., an exclusion based on
information characterizing the process
and wastes) would be contingent upon
DOE conducting analytical testing of
representative samples of the petitioned
wastes once the treatment unit is on-line
at the Hanford site. Specifically, DOE
will be required to collect representative
samples from its full-scale 200 Area
Effluent Treatment Facility (ETF), once
it is operational, to verify that the
treatment system is on-line and
operating as described in the petition.
The verification testing requires DOE to
demonstrate that the ETF, once
constructed and on-line, will generate
non-hazardous wastes (i.e., wastes that
meet the Agency’s verification testing
conditions).

From the evaluation of DOE’s
delisting petition, a list of constituents
was developed for the verification
testing conditions. Maximum allowable
total constituent concentrations for
these constituents were derived by back
calculating from the delisting health-
based levels through the proposed fate
and transport model for a land-based
management scenario. These
concentrations (i.e., ““delisting levels™)
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are the proposed verification testing
conditions of the exclusion.

The Agency encourages the use of
upfront delisting petitions because they
have the advantage of allowing the
applicant to know what treatment levels
for constituents will be sufficient to
render specific wastes non-hazardous,
before investing in new or modified
waste treatment systems. Therefore,
upfront delistings will allow new
facilities to receive exclusions prior to
generating wastes, which, without
upfront exclusions, would
unnecessarily have been considered
hazardous. Upfront delistings for
existing facilities can be processed
concurrently during construction or
permitting activities; therefore, new or
modified treatment systems should be
capable of producing wastes that are
considered non-hazardous sooner than
otherwise would be possible. At the
same time, conditional testing
requirements to verify that the delisting
levels are achieved by the fully
operational treatment systems will
maintain the integrity of the delisting
program and will ensure that only non-
hazardous wastes are removed from
Subtitle C control.

Finally, the Hazardous and Solid
Waste Amendments of 1984 specifically
require the Agency to provide notice
and an opportunity for comment before
granting or denying a final exclusion.
Thus, a final decision will not be made
until all public comments on today’s
proposal are addressed.

2. Overview of Treatment Process

DOE’s proposed treatment process for
242—A Evaporator PC consists of ten
primary steps which are: (1) pH
adjustment, (2) coarse filtration, (3)
ultraviolet/oxidation (UV/OX), (4) pH
adjustment, (5) hydrogen peroxide
destruction, (6) fine filtration, (7)
degasification, (8) reverse osmosis (RO),
(9) ion exchange (1X), and (10) pH
adjustment. DOE believes that efficient
removals can be achieved through the
proposed ETF for the remediation of
242-A Evaporator PC, and other liquid
waste streams.

DOE chose to perform 242—-A
Evaporator PC treatability studies using
pilot-scale treatment equipment
configured similarly to the ETF design.
The pilot-scale treatability studies
included ultraviolet/oxidation (UV/OX),
reverse osmosis (RO), and ion exchange
(IX) treatment steps in addition to
several intermediate steps such as pH
adjustment, hydrogen peroxide
destruction, and fine filtration. In
addition, since the 242—A Evaporator
was not scheduled to be on-line until
late 1993 or later, process condensate

was not available for treatability studies
in the pilot-scale treatment processes in
sufficient time to meet the August 1993
delisting submittal deadline. Therefore,
DOE developed four surrogate test
solutions (STSs) to characterize 242—-A
Evaporator PC, as well as other liquid
wastes generated at the facility. DOE
developed these four surrogate test
solutions (i.e., STS—1 through STS—4) to
evaluate the treatment capabilities of the
ETF, in particular, the UV oxidation rate
of organic compounds, and the removal
efficiency of inorganic compounds
using reverse osmosis and ion exchange.
The STS constituents were selected
from the 242—A Evaporator PC
characterization data (obtained from 34
samples taken between August 1985 and
March 1989), a Hanford site chemical
inventory, and additional organic
compounds representing a variety of
chemicals of regulatory concern. DOE
believes that the 200 gallons of each
batch of STS treated using the three
main treatment processes (i.e., UV/OX,
RO, and IX) in sequential steps provides
pilot study capabilities with minimal
infield scale-up issues. DOE’s proposed
full-scale ETF is designed to allow
treatment of a wide range of
constituents, in addition to those
potentially present in the 242—-A
Evaporator PC.

B. Agency Analysis

DOE provided information
quantifying concentrations of hazardous
constituents in 34 samples of untreated
process condensate effluent collected
between August 1985 and March 1989.
These samples were analyzed for metals
and other inorganic constituents,
organic constituents, and radioactive
constituents. DOE used Methods SW-
846 6010 to quantify concentrations of
the TC metals and other inorganic
constituents. DOE used Methods 8240
and 8270 to quantify concentrations of
the volatile and semi-volatile organic
constituents, and Method 9010 to
guantify the total constituent
concentrations of cyanide in the 242—-A
Evaporator PC. Radioactive constituents
were analyzed using Method 9310.
Table 1 presents 90th percentile upper
confidence limit (90%ClI) and maximum
concentrations of hazardous
constituents of concern detected in the
34 samples of 242—A Evaporator PC
collected between August 1985 and
March 1989.

Table 1 includes all hazardous
constituents (listed in App. VIII, § 261)
found in the condensate, as well as
other detected constituents of concern
that have health-based levels. Other
constituents detected without health-
based levels included inorganic salts

(e.g., sodium, calcium) and organic
compounds (e.g., alcohols,
hydrocarbons, glycols) of relatively low
toxicity. (See the public docket for this
notice for a summary of constituents
detected and health-based levels.)

TABLE 1.—HAZARDOUS CONSTITUENTS
OF CONCERN DETECTED IN UN-
TREATED 242-A EVAPORATOR PC
(PPM)

Constituent con-
centrations
Parameter
Maxi-

90% ClI mum
Barium .......cocoeiieiins 0.0072 0.008
Cadmium .....ccccveeiiveeens SD 0.005
Chromium .......ccceeeeenns 0.066 0.156
Fluoride ......ccoccveeeveinns 0.971 12.27
Mercury ......ccccceveeiieeenns 0.0003 0.0007
Nickel ...cooiviiiiiiiieiis 0.015 0.017
Vanadium .........cccceeen. 0.0067 0.007
ZINC v 0.017 0.044
Acetone .......cccoeevvieeeennn. 1.0 5.1
Benzaldehyde ............... SD 0.023
Benzyl alcohol ............... 0.014 0.018
1-Butanol .........cccceeeveenns 11.0 88.0
Chloroform ........c..cceu. 0.014 0.027
Methyl ethyl ketone ....... 0.053 0.12
Methylene chloride* ...... 0.14 0.18
Methyl isobutyl ketone .. 0.014 0.068
N-Nitrosodimethylamine | SD 0.057
Phenol .......cccocvveeeiiiinns SD 0.033
Pyridine ......ccccccoeiiiiiens SD 0.55
1,1,1-Trichloroethane* .. | SD 0.005

SD Denotes a single detect.

* Constituent confirmed to be in blank sam-
ples only.

For the ETF treatability studies, DOE
used SW-846 methods 8015 and 8240
for analysis of STS protocol
characterization samples, with one
exception. The semivolatile organic
compound analysis was performed
using a Contract Laboratory Program
(CLP) analysis method, a method similar
to SW-846 Method 8270. DOE used
SW-846 Method 9010 to quantify the
total constituent concentrations of
cyanide in samples of the untreated and
treated STSs.

Tables 2 through 5 present
concentrations of inorganic and organic
compounds in samples of untreated and
treated STS-1 through STS—4 and
percent removals. Nearly all of the 29
inorganic constituents were treated to
below their detection levels based on
the inorganic data for the STSs from the
IX process; only inorganic constituents
above detection limits are included in
the tables. Treated values for organic
constituents are based on the organic
data for the STSs from the UV/OX
process only. To fully illustrate the
capabilities of the UV/OX system, all
meaningful data for organic constituents
are given in the tables.
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TABLE 2.—TOTAL CONSTITUENT CONCENTRATIONS (PPM) STS—1, UNTREATED AND TREATED

Constituent concentrations

Parameter

Untreated Treated % removal
Aluminum 5.63 0.20 96
Ammonium .. 2,175.6 0.079 100
Barium ..... 0.22 0.0075 97
Chiloride ... 0.014 0.00024 98
Fluoride ... 0.02 0.0002 99
Mercury ... 0.095 0.00033 100
Nitrate ...... 1.11 0.00022 100
Selenium . 1.24 0.0048 100
Acetone ... 14.0 <0.01 100
Benzene .. 1.7 0.001 100
R T 1= T o TSROSO RRPORURROOt 120.0 <0.1 100
[OF=Tg o To T T =] 1= Ted o 0T o [ T PRSP PPPTTRPPPI 0.480 0.002 100
Chloroform .......ccc.cccu.. 1.9 0.029 98
Methyl ethyl ketone 5.3 <0.01 100
Methyl iSODULYI KEIONE .....eeieeieie et e s e e st e e et e e e e saeeesasbeeesnneeeesnneeeensnnnennes 5.8 <0.01 100
NAPNTNAIENE ...ttt b bbbtk e e e s bt e nhe e bt e e hb e b e sbe e e be e nane et e an 19 <0.01 >99
Toluene .......cccocvvveeveeenne 1.0 <0.005 100
1,1,1-Trichloroethane 1.3 0.0016 99
Phenol ........ccooveeviiniens 2.7 <0.01 100
Tributyl Phosphate ... 15.0 <0.02 100
LI LT T a1 PP PP PPPPOt 0.78 0.023 97

< Constituent below detection limit; % minimum removal calculated by assuming constituent is at the detection limit.

TABLE 3.—TOTAL CONSTITUENT CONCENTRATIONS (PPM) STS—2, UNTREATED AND TREATED

Constituent concentrations

Parameter

Untreated Treated % removal
2 .4 .o 118 T o USRS 2,351.0 1.94 100
Arsenic ........ 2.66 0.008 100
Chloride ... 0.014 0.00079 94
Cyanide ... 0.002 0.000036 94
Fluoride ... 0.02 0.0013 94
Mercury ... 0.095 0.00084 99
Nitrate ...... 1.05 0.00031 100
Acetone ... 3.9 0.034 99
Benzene .. 0.21 <0.005 98
1-Butanol .............. 36.0 <0.1 100
Carbon tetrachloride . 0.12 0.009 93
[ 51 {e] o) {01 4 1P PRSPPI 0.26 0.025 90
MEthY] EENYI KELOMNE ...ttt e b et e et e e e et e e s bb e e e e bn e e e anbe e e esbeeeennreee e 0.82 <0.01 >99
Methyl isobutyl ketone ... 0.47 <0.01 >98
Naphthalene ................... 0.17 0.016 91
B0 LU= 3 PP PPPRN 0.16 <0.01 >94
1,1,1-Trichloroethane 0.15 <0.005 >97
Phenol ......ccccoeeveiiviiiinns 0.21 <0.01 >95
Tributyl Phosphate 8.0 <0.02 100
B AL =17 T o 1T SO RERS 0.53 0.072 86

< Constituent below detection limit; % minimum removal calculated by assuming constituent is at the detection limit.

TABLE 4.—TOTAL CONSTITUENT CONCENTRATIONS (PPM) STS—3, UNTREATED AND TREATED

Constituent Concentrations

Parameter

Untreated Treated % removal
AMIMONIUIM .ttt ettt e e e e e e e e e ee et b e e e eeeeeesaasbaeeeeeeaaasaasseaeeeessantaaseeeeeaasssssseseeeesasbsseeeeeessssntbaneeeesannssnns 35.9 0.15 100
[ 51 o4 To [T USSP EUPRR PRSPPI 0.00065 0.000078 88
Fluoride ... 0.0052 0.000069 99
Nitrate ...... 0.048 0.0004 99
Selenium . 0.94 0.0057 99
Acetone ... 1.8 <0.01 >99
Benzene .. 0.016 0.013 99
1-Butanol .............. 7.1 <0.1 >99
Carbon tetrachloride . 0.15 0.019 87
Chloroform ................ 0.29 0.006 98
Methyl ethyl ketone ........ 0.078 <0.01 >87
Methyl ISODULYT KEIONE ......oiiiiiiie ettt et ettt 0.39 0.01 97




Federal Register / Vol. 60, No. 21 / Wednesday, February 1, 1995 / Proposed Rules

6059

TABLE 4.—TOTAL CONSTITUENT CONCENTRATIONS (PPM) STS—3, UNTREATED AND TREATED—Continued

Constituent Concentrations
Parameter

Untreated Treated % removal
[N E=T o a1 Fo1 =T o T T PP P RO PP PR UPPRPTPPPPPRTN 0.13 <0.01 >92
B o] (VL= o L= OSSOSO OPPPRRPRRPIOt 0.18 <0.005 >97
O 0 ol [T 01T { g = U = SRRSO 0.24 0.005 98
Phenol .......cccoevveveeennnn. 0.18 <0.01 >94
Tributyl Phosphate . 4.9 <0.02 100
THIECANE oo iiieiieteeee e et e e ettt e e e e e et e e e e e ettt aeeeeeeeeaaasseeeee e s e atbaseeeeeeesassbsaeaeeesaassseeeeeeesantbaeeeeesaansnres 0.13 0.15 NM

< Constituent below detection limit; % minimum removal calculated by assuming constituent is at the detection limit.
NM Data for tridecane not meaningful due to solubility problems.

TABLE 5.—TOTAL CONSTITUENT CONCENTRATIONS (PPM) STS—4, Untreated and Treated

Constituent concentrations
Parameter

Untreated Treated % removal
AMIMONIUIM ittt ettt e e e e ettt e e e e e et e e e eeeesaabaeeeeeeeaaaasseeeeee s e asaaseeeeeeesaasbesseeeesaasssseeeeeeessnssnneeeesaansnnes 2,047.0 0.74 100
Chloride 0.017 0.00042 98
[ (U] o [ PRSP UPOTRTSOPRON 0.024 0.0003 99
([T (o1 U YT PP PP PR TPPRPPPPRPN 0.075 0.0012 98
Nitrate ........ 1.06 0.00064 100
Acrolein . 2.4 0.02 99
Aniline ....ccccooeeiiiiiieeee 2.7 <0.02 >99
Bis (2-chloroethyl) ether ... 17 <0.01 >99
Bis(2-ethylhexyl)phthalate ... 0.059 0.014 76
1-Butanol ........cccceeveennnen. 8.9 <0.1 >99
1, 4-Dichlorobenzene 1.9 <0.01 99
gamma-BHC .............. 14 0.19 86
Hexachloroethane .. 0.93 0.57 39
Nitrobenzene .......c.ccccccveen. 3.3 <0.01 100
N-Nitroso-di-n-propylamine . 1.45 <0.01 99
Pentachlorophenol .............. 15 <0.02 99
Tetrachloroethylene ... 1.2 0.24 80
Tetrahydrofuran ...... 5.3 <0.005 100
Tributyl phosphate ..... 4.8 <0.02 100
1,1, 2-Trichloroethane ... 2.4 1.0 58
Ao L=Tor T o 1TSS PP S OPPPPPPPRRIOt 0.36 0.14 61

< Constituent below detection limit; % Removal calculated by assuming constituent is at the detection limit.

DOE provided information, pursuant
to §260.22, indicating that the ETF
effluent is not expected to demonstrate
the characteristics of ignitability,
corrosivity, or reactivity. According to
DOE, the 242—A Evaporator PC is a
dilute aqueous waste with low levels of
volatile organic compounds which,
when passed through the ETF, are
expected to be destroyed or present at
very low concentrations. Therefore, the
ETF effluents are not likely to be
ignitable wastes. The wastes are not
expected to be corrosive because

measured pH for the 242—A Evaporator
PC ranged from 9.72 to 10.83 standard
units. Also, the pH of the ETF effluents
will be adjusted to be between 6.5 and
8.5 before disposal. To be designated
corrosive, pH must be less than 2, or
greater than or equal to 12.5 standard
units. The wastes are not expected to be
reactive because the 242—A evaporator
PC (a dilute aqueous waste) does not
readily undergo violent chemical
change, react violently or form
potentially explosive mixtures with
water, explode when subject to a strong

initiating force, explode at normal
temperatures and pressures, or fit the
definition of a class A or Class B
explosive. The 242—A Evaporator PC
also does not contain sufficient
quantities of sulfide or cyanide to
generate toxic fumes when mixed with
water or acid. See §261.21, §261.22,
and §261.23 respectively.

DOE estimated that a maximum of 19
million gallons of liquid effluents will
be generated annually from treating the
petitioned wastes in the ETF. The
Agency may review a petitioner’s
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estimates and, on occasion, has
requested a petitioner to re evaluate the
estimated waste generation rate. EPA
accepts DOE’s certified estimate of 19
million gallons per year (approximately
95,000 cubic yards) of ETF effluents to
be generated at its Hanford facility.

EPA does not generally verify
submitted test data before proposing
delisting decisions. The sworn affidavit
submitted with this petition binds the
petitioner to present truthful and
accurate results. The Agency, however,
has maintained a spot-check sampling
and analysis program to verify the
representative nature of the data for
some percentage of the submitted
petitions. A spot-check visit to a
selected facility may be initiated before
finalizing a delisting petition or after
granting an exclusion.

C. Agency Evaluation

Review of this petition included
consideration of the original listing
criteria as well as the additional factors
required by the Hazardous and Solid
Waste Amendments (HSWA) of 1984.
See Section 222 of HSWA, 42 U.S.C.
6921(f), and 260.22(d)(2)-(4).

The Agency considers
characterization information and data
for the untreated liquid waste to be
sufficient to evaluate the potential
constituents of concern in the untreated
wastes. The Agency believes that DOE’s
inventory of chemicals used in
production plants and supporting
operations provides an understanding of
the hazardous constituents that are
potentially present in the DSTs. In
addition, the Agency believes that the
analytical data characterizing the
untreated 242—A Evaporator PC
represents the types of liquid waste that
will be treated in the ETF. Furthermore,
the Agency believes that DOE has
conducted sufficient studies of its pilot-
scale treatment processes to
demonstrate that the system, once on-
line, will be able to treat dilute aqueous
wastes containing hazardous
constituents of concern to levels below
the level of concern for human health
and the environment.

The results of the treatability studies
were used by DOE to estimate maximum
concentrations of hazardous
constituents in the untreated wastes
once treated by the ETF. The data from
this evaluation clearly demonstrated
that the ETF would have the capability
of treating hazardous constituents in the
PC to below delisting levels.

DOE estimated the maximum
concentrations of hazardous
constituents that can be treated by the
ETF based on one pass of the STSs
(waste waters) through the ETF. (If

necessary, the ETF design provides for
recycle of the treated waters.) The
maximum concentrations of
constituents that the ETF is capable of
treating are also low. This is because
many inorganic constituents were
treated to below detection limits by the
RO process so that the ability of the IX
to remove inorganic constituents was
not considered. In addition, the ability
of RO and IX processes to further
remove organic constituents after the
UV/OX process was not considered.

The treatment data showed ETF to be
extremely effective for all classes of
inorganic species (i.e., monovalent and
divalent cations and anions).
Furthermore, the levels of inorganic
constituents in the PC are expected to be
relatively low in any case because it is
a condensate derived from an
evaporation process. The non-volatile
inorganic metals are not expected from
such a waste generating process. The
existing PC data confirms that only trace
levels of the non-volatile metals are
present, while salts generated from
dissolved ammonia are present at levels
above 500 ppm. Because removal
efficiencies for ammonia in the
treatment studies were demonstrated to
be 99-100%, this indicates that ETF
should be able to effectively remove any
inorganic constituents of concern in the
PC.

The treatability studies also
demonstrated that organic constituents
can be effectively treated by the UV/OX
process. In the UV/OX process, the
oxidation (destruction) of organic
constituents was shown to follow first
order kinetics. This means that the
organic constituent concentration
decreased logarithmically with time.
Under the conditions used for the
process (large excess of oxidant), the
rate of destruction typically will not
depend on the concentration of the
constituent.

The constituent concentrations in the
STSs were varied to span the
concentrations of constituents observed
in the PC and to evaluate the treatment
capabilities of the ETF. STS-1 and STS—
4 contained relatively high levels of
organics in comparison to STS-2 and
STS-3. The pilot-scale UV/OX unit was
able to decrease the concentrations of
most organic constituents by greater
than 90 percent (long before testing
times had expired). The organic
compounds that were somewhat more
difficult to destroy were the chlorinated
compounds (i.e., hexachloroethane and
1,1,2-trichloroethane) contained in
STS—4 and tridecane contained in STS—
3 and STS-4.

STS—4 contained high concentrations
of inorganic constituents and additional

organic constituents (which are not
expected to be in the PC) representing
various chemical groups. The organic
constituents were generally the easier to
oxidize compounds at a concentration
of greater than 25 times the quantitation
level (exception being the chlorinated
compounds listed above and tridecane).
The purpose of the organic constituents
contained in STS—4 was to demonstrate
the versatility of the ETF to treat a
variety of constituents representing
various chemical groups.

The testing of STSs performed with
the UV/OX process was primarily
designed to determine the oxidation rate
for a wide range of organic groups. The
testing was not intended to show 100
percent destruction of each of the
organic constituents in the STSs. The
destruction efficiency is a function of
the oxidation rate and exposure time in
the UV/OX unit. The exposure time for
each of the STSs was based on the type
of organic and inorganic constituents
they contained and their respective
concentrations. The exposure time in
the UV/OX unit for STS—4 (5 minutes)
was kept the shortest of the four STSs
because the test solution generally did
not contain the difficult to oxidize
organic constituents. This exposure time
did not prove to be sufficient for several
organic compounds which were
difficult to oxidize (i.e., the chlorinated
compounds referred to above and
tridecane). However, STS-1, which also
contained relatively high levels of
inorganics and organics (including
difficult to oxidize chlorinated
compounds similar to STS—4),
demonstrated more complete oxidation
of the organic constituents based on
longer exposure time in the UV/OX unit
(46 minutes).

The organic constituent levels in the
STSs, particularly STS-1 and STS—4,
are worst-case levels. In addition, most
of the organic constituents in STS—4
have never been detected in the PC. The
Agency believes that the ETF should be
able to effectively remove the organic
constituents found in the PC. If
necessary, it is also possible to increase
the amount of UV/OX exposure (and
thus treatment) provided for organic
compounds in the ETF by either
recycling the treated PC or by reducing
the flow rate through the UV/OX unit.

As discussed previously in this
notice, the Agency is proposing to
include monitoring and testing
requirements in DOE’s exclusion in
order to ensure that the ETF is capable
of treating dilute aqueous wastes such
that concentrations of hazardous
constituents are below delisting levels
of concern. As part of these testing
requirements, EPA established
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maximum allowable waste
concentrations for hazardous inorganic
and organic constituents of concern. To
set these levels, the Agency identified a
fate and transport model that would
provide some estimate of the dilution
afforded to a constituent once the
petitioned wastes were disposed of,
based on the reasonable, worst-case
management scenario for the wastes.
The Agency considered the
appropriateness of alternative waste
management scenarios for DOE’s liquid
wastes and decided that disposal in a
land-based waste management unit,
such as a surface impoundment, is a
reasonable, worst-case scenario. Under a
surface impoundment disposal scenario,
the major exposure route of concern for
hazardous constituents would be
ingestion of contaminated ground water.
The Agency, therefore, used the
modified EPACML, which predicts the
potential for ground-water
contamination from wastes that are
disposed of in a surface impoundment,
to establish maximum allowable waste
concentrations for DOE’s petitioned
wastes. See 56 FR 32993 (July 18, 1991),
56 FR 67197 (December 30, 1991) (and
the RCRA public docket for these
notices) for a detailed description of the
EPACML model and the modifications
made for delisting. This model, which
includes both unsaturated and saturated
zone transport modules, estimates the
dilution and attenuation factor (DAF)
resulting from subsurface processes
such as three-dimensional dispersion
and dilution from ground-water
recharge for a specific volume of waste.
Using this model, the Agency obtained
a DAF of 10 for the maximum annual
volume of petitioned wastes expected to
be generated (i.e., 95,000 cubic yards or
19 million gallons). The Agency used
this DAF to back-calculate maximum
allowable levels (from the health-based
levels) for the constituents of concern in
ground water at a compliance point (i.e.,
a receptor well serving as a drinking-
water supply). The Agency requests
comments on the use of the modified
EPACML to set maximum allowable
waste concentrations (see also Section
F—Verification Testing Conditions).
Because the petitioned wastes are
mixed wastes, the disposal options for
the petitioned wastes are realistically
limited to disposal on-site in a State-
approved land disposal facility. The
preferred disposal system is an
infiltration crib, which is described as a
grid of diffuser pipes placed in a trench
and covered by 6 feet of sand. DOE
submitted to EPA a summary of a
modeling effort which predicts tritium
concentrations in ground water that
would result from the operation of the

infiltration crib. Based on the modeling
information provided by DOE, the crib
system would ensure that petitioned
wastes (i.e., waste waters) containing
tritium are isolated for many years
while they migrate slowly through the
subsurface environment from the crib to
the Columbia River. By the time the
waste waters reach the river (estimated
to take more than 120 years), the effect
of radioactive decay will have lowered
concentrations of tritium in the waste
waters to acceptable levels. In addition,
the crib system would significantly
reduce volatilization of organics.
Because EPA evaluated the hazardous
constituents in the petitioned wastes,
EPA requested DOE to provide
additional modeling information
concerning transport of hazardous
chemical constituents using its existing
model for transport of tritium. DOE
submitted a ground water modeling
study that was based on several
conservative assumptions. A continuous
waste water discharge of 150 gallons per
minute (gpm) was assumed in the
modeling (ETF is designed to handle a
maximum feed rate of 150 gpm at 72
percent efficiency), which translates
into approximately 78 million gallons
per year (more than 4 times greater than
the maximum annual volume of
petitioned wastes expected to be
generated). DOE’s study also assumed
that the ETF will treat hazardous waste
forever (rather than the estimated period
of 30 years or less needed to treat the
petitioned wastes), chemical
constituents will not be retarded in the
unsaturated or the saturated zones, and
there will be no attenuation processes
(i.e., volatilization, biodegradation,
hydrolysis, or adsorption). Under these
worst-case assumptions, the DOE study
predicted minimum dilution factors at
the Columbia River ranging from 14
(after 200 years) to 9 (after 300 years).
Although the modeling assumptions
were different, the dilution factors
estimated from DOE’s study (9 to 14) are
consistent with the DAF of 10
calculated using the modified EPACML.
Therefore, based on the results of both
of these conservative analyses, EPA is
assuming a DAF of 10 to establish
delisting levels for the effluent wastes.
During the evaluation of DOE’s
petition, the Agency also considered the
potential impact of the petitioned waste
via non-ground-water routes. The
Agency evaluated the potential hazards
resulting from airborne exposure to
volatile constituents present in DOE’s
treated effluent using a simple air
dispersion model for releases from an
underground crib disposal system.
Similar to its use of the EPACML, the
Agency used this model to back-

calculate maximum allowable
concentrations of volatile constituents
that could be present in the treated
effluent without presenting a potential
hazard. The Agency then compared
these concentrations with those set in
the conditions proposed in today’s
notice (using the modified EPACML) to
determine whether concentrations of
volatile constituents would be of
concern if the treated effluent met the
criteria set forth in the proposed testing
conditions. The results of this
conservative evaluation indicated that
there is no substantial present or
potential hazard from airborne exposure
to constituents from DOE’s petitioned
waste. A description of the Agency’s
assessment of the potential impact of
DOE’s waste, with regard to exposure to
volatile constituents, is presented in the
docket for today’s proposed rule.

The Agency also considered the
potential impact of the petitioned waste
via a surface water route. (A description
of the Agency’s assessment is included
in the RCRA public docket for today’s
notice.) In general, the Agency believes
that constituents from the petitioned
waste will not directly enter a surface
water body without first traveling
through the saturated subsurface where
dilution of hazardous constituents, such
as that modeled by the modified
EPACML (or DOE’s study), may occur.
Further, the Agency believes that any
constituents transported here would be
diluted once they reached the Columbia
River. The Agency, therefore, believes
that this route of exposure is not of
concern.

D. Conclusion

The Agency concludes that the
descriptions of DOE’s 200 Area
Evaporator Treatment Facility process
and analytical characterizations, in
conjunction with the proposed delisting
testing requirements, provide a
reasonable basis to grant DOE’s petition
for an upfront conditional exclusion.
The Agency believes that the samples
collected from the treatability studies
and waste variability study adequately
represent the variations in raw materials
and processing. The data submitted in
support of the petition show that DOE’s
proposed ETF can substantially reduce
the toxicity of the waste, and render
effluent generated on site non-
hazardous by reducing the levels of
inorganic and organic constituents of
concern in the waste to below delisting
levels. In addition, under the testing
provisions of the conditional exclusion,
DOE will be required to retreat effluents
in a verification tank exhibiting total
constituent levels above a specified
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level (i.e., “delisting level’) (see Section
F—Verification Testing Conditions).

The Agency proposes to grant a
conditional exclusion to DOE-RL,
located in Richland, Washington, for the
liquid wastes described in its petition as
EPA Hazardous Waste Nos. FO01, F002,
F003, FO04, F005, and FO39 (derived
from FOO1 through F005). The Agency’s
decision to exclude this waste is based
on process descriptions,
characterization of untreated 242—-A
Evaporator PC, and results from the
analysis of liquid wastes generated by a
pilot-scale ETF using surrogate test
solutions. If the proposed rule becomes
effective, the petitioned liquid wastes,
provided the conditions of the exclusion
are met, will no longer be subject to
regulation under parts 262 through 268
and the permitting standards of part
270.

E. Verification Testing Conditions

The testing requirements are to be
conducted in two phases, initial and
subsequent testing. The initial testing
requirements apply to the first three
verification tanks filled with treated
effluent generated from the full-scale
ETF at typical operating conditions.
Following completion of testing
requirements with the initial three
verification tanks, the subsequent
testing requirements would apply to
every tenth verification tank filled with
treated effluent.

If the final exclusion is granted as
proposed, DOE will be required to: (1)
Submit information on the operating
parameters of the process units
comprising the ETF; (2) collect and
analyze a representative sample from
each of the first three verification tanks
filled with ETF effluent to verify that
the units comprising the ETF meet the
treatment capabilities of the pilot-scale
units described in the petition; and (3)
continue to collect and analyze
representative samples from every tenth
verification tank filled with ETF effluent
to verify that the ETF effluent continues
to meet the Agency’s verification testing
limitations (i.e., ““delisting levels”).
These proposed conditions are specific
to the upfront exclusion petitioned for
by DOE. The Agency may choose to
modify these proposed conditions based
on comments that may be received
during the public comment period for
this proposed rule. The proposed
exclusion for DOE’s Effluent Treatment
Facility in Hanford, Washington, is
conditional upon the following
requirements:

(1) Testing: Sample collection and
analyses (including quality control (QC)
procedures) must be performed
according to SW-846 (or other EPA-

approved) methodologies. If EPA judges
the treatment process to be effective
under the operating conditions used
during the initial verification testing,
DOE may replace the testing required in
Condition (1)(A) with the testing
required in Condition (1)(B). DOE must
continue to test as specified in
Condition (1)(A) until notified by EPA
in writing that testing in Condition
(1)(A) may be replaced by Condition
®B). o . .

(A) Initial Verification Testing: During
the period required to fill the first three
verification tanks (each designed to hold
approximately 650,000 gallons) with
effluents generated from an on-line, full-
scale Effluent Treatment Facility (ETF),
DOE must monitor the range of typical
operating conditions for the ETF. DOE
must collect a representative sample
from each of the first three verification
tanks filled with ETF effluents. The
samples must be analyzed, prior to
disposal of ETF effluents, for all
constituents listed in Condition (3).
DOE must report the operational and
analytical test data, including quality
control information, obtained during
this initial period no later than 90 days
after the first verification tank is filled
with ETF effluents.

The Agency believes that an initial
period of approximately 10 days (based
on an estimated 3-day period to fill each
of the first three verification tanks) is
appropriate for DOE to collect sufficient
data to verify that a full-scale treatment
process comprised of units such as
those described in the petition (e.g.,
ultraviolet/oxidation, reverse osmosis,
ion exchange, etc.) is operating
correctly. The initial verification testing
conditions, if promulgated as proposed,
will require a representative sample
from each of the first three verification
tanks filled with ETF effluents
generated from an on-line, full-scale
ETF. The Agency proposes this initial
verification testing condition to ensure
that the full-scale ETF is closely
monitored during the start-up period,
and to enable the collection of complete
information characterizing the ETF
effluents. If the Agency determines that
the data from the initial verification
period demonstrates that the treatment
process is effective and that hazardous
constituents of concern in the ETF
effluents are consistently below
delisting levels, EPA will notify DOE in
writing that the testing conditions in
(1)(A) may be replaced with the testing
conditions in (1)(B).

(B) Subsequent Verification Testing:
Following notification by EPA, DOE
may substitute the testing conditions in
this condition for (1)(A). DOE must
continue to monitor operating

conditions, and collect and analyze
representative samples from every tenth
verification tank filled with ETF
effluents. These representative samples
must be analyzed, prior to disposal of
ETF effluents, for all constituents listed
in Condition (3). If all constituent levels
in a sample do not meet the delisting
levels specified in Condition (3), DOE
must analyze representative samples
from the following two verification
tanks generated prior to disposal. DOE
may also collect and analyze
representative samples more frequently.

The Agency believes that the
concentrations of the constituents of
concern in the ETF effluents may vary
somewhat over time. As a result, in
order to ensure that DOE’s ETF can
effectively handle any variation in
constituent concentrations in the PC
derived from the on-site double shell
tanks, the Agency is proposing a
subsequent testing condition. The
proposed subsequent testing would
verify that the ETF is operated in a
manner similar to its operation during
the initial verification testing and that
the ETF effluents do not exhibit
unacceptable levels of toxic
constituents. Therefore, the Agency is
proposing to require DOE to analyze
representative samples from every tenth
verification tank filled with ETF
effluents as described in Condition
(2)(B). The Agency believes that
collecting representative samples from
every tenth verification tank will ensure
that the ETF is able to handle any
potential variability in concentrations of
those constituents of most concern. If
DOE makes any significant changes in
operating conditions as described in
Condition (4), then DOE must re-
institute all testing in Condition (1)(A),
pending a new demonstration under
this condition for reduced testing.

Future delisting proposals and
decisions issued by the Agency may
include different testing and reporting
requirements based on an evaluation of
the manufacturing and treatment
processes, the waste, the volume of
waste, and other factors normally
considered in the petition review
process.

(2) Waste Holding and Handling: DOE
must store as hazardous all ETF
effluents generated during verification
testing (as specified in Conditions (1)(A)
and (1)(B)), that is until valid analyses
demonstrates that Condition (3) is
satisfied. If the levels of hazardous
constituents in the samples of ETF
effluents are equal to or below all of the
levels set forth in Condition (3), then the
ETF effluents are not hazardous and
may be managed and disposed of in
accordance with all applicable solid



Federal Register / Vol. 60, No. 21 / Wednesday, February 1, 1995 / Proposed Rules

6063

waste regulations. If hazardous
constituent levels in any representative
sample collected from a verification
tank exceed any of the delisting levels
set in Condition (3), the ETF effluents in
that verification tank must be re-treated
until the ETF effluents meet these
levels. Following re-treatment, DOE
must repeat analyses in Condition (3)
prior to disposal.

The purpose of this condition is to
ensure that ETF effluents which contain
hazardous levels of inorganic or organic
constituents are managed and disposed
of in accordance with Subtitle C of
RCRA. Holding the ETF effluents until
characterization is complete will protect
against improper handling of hazardous
materials. The representative samples
from the specified verification tanks
must be analyzed for the appropriate
parameters, and must meet the
appropriate delisting levels, in order for
the wastes to be considered non-
hazardous.

(3) Delisting Levels: All total
constituent concentrations in the waste
samples must be measured using the
appropriate methods specified in “Test
Methods for Evaluating Solid Wastes:
Physical/Chemical Methods,” U.S. EPA
Publication SW-846 (or other EPA-
approved methods). All total constituent
concentrations must be equal to or less
than the following levels (ppm):

Inorganic Constituents:

AMMONIUM .oeveeiieecieee e 10.0
Antimony 0.06
Arsenic ....... 0.5
Barium ....... 20.0
Beryllium 0.04
Cadmium 0.05
Chromium ........ccooceiiiiiiieeee e, 1.0
Cyanide ......ccceeviiniieniciee e 2.0
Fluoride .....cccoeeeviieiiiieeiiiee e, 40.0
Lead .....oooovviiiiiieeeee e, 0.15
MEICUIY oo 0.02
NiCKel oo, 1.0
Selenium .....ocooeveeviieece e 0.5
SIHIVEN 2.0
AVZ-TaF: To [10] o I 2.0
ZINC coiiiieiee et 100.0
Organic Constituents:
ACELONE ..covvvvveeeeeeeeeeeeeee s 40.0
Benzene ......ccccceoiiiiiiiiiiien s 0.05
Benzyl alcohol ... 100.0
1-Butyl alcohol .......ccccooeiniiiienns 40.0
Carbon tetrachloride ................... 0.05
Chlorobenzene .........ccccoccvvveeeeennns 1.0
Chloroform .......cccccceeiviiiiiiineeenn, 0.1
Cresol ...covveveeiiiie e 20.0
1,4-Dichlorobenzene .................... 0.75
1,2-Dichloroethane .............c.c....... 0.05
1,1-Dichloroethylene .................... 0.07
Di-n-octyl phthalate .................... 7.0
Hexachloroethane ............c........... 0.06
Methyl ethyl ketone ..................... 200.0
Methyl isobutyl ketone ................ 30.0
Naphthalene ...........ccccoeviiinienn. 10.0
Tetrachloroethylene ..................... 0.05
TOIUENE .oveeeieeeeeeee e, 10.0

Tributyl phosphate ............c....... 0.2
1,1,1-Trichloroethane .... 2.0
1,1,2-Trichloroethane ........ 0.05
Trichloroethylene .............. 0.05
Vinyl Chloride .......ccccoeviinnnnen. 0.02

The Agency selected the set of
constituents specified in Condition (3)
after evaluating information provided in
DOE'’s petition describing the inventory
of chemicals used in production plants
and supporting operations feeding
wastes to the double-shell tank system,
reviewing information about the
composition of the wastes in the double-
shell tanks, and identifying available
information about the health-based
effects of these constituents. The
constituents listed in Condition (3)
include those constituents with
available health-based levels that were:
(1) detected in samples of the 242—-A
Evaporator effluent (i.e., the untreated
waste), and (2) identified by DOE to be
on the inventory of chemicals used at
the Hanford site. The Agency is also
proposing to require testing for other
volatile chlorinated organic constituents
of possible concern, i.e., those listed
under the toxicity characteristic
(8261.24). While these constituents
were not found in the evaporator
condensate samples, chlorinated
compounds were one of the most
difficult groups of chemicals to treat
using the UV/OX process. Including
these chlorinated constituents (many of
which are common solvents) will help
ensure that the treated effluent is
nonhazardous.

As a further check on the operational
efficiency of the treatment process, the
Agency is also proposing to require
testing for two key indicator parameters
with no verified HBL, i.e., ammonia and
tributyl phosphate. The Agency believes
that ammonia is a good indicator of the
efficiency of the RO stage of the
treatment process, because ammonia
was found at relatively high levels in
most evaporator condensate samples
(90th percentile upper confidence limit
concentration was 511 ppm). Based on
the maximum level of ammonia found
in the waste feed (9350 ppm), and
assuming the RO process is operating at
a 99.9% removal efficiency, the Agency
is proposing that the treated effluent be
below a maximum of 10 ppm.

The Agency proposes to add tributyl
phosphate as an additional indicator of
the UV/OX treatment efficiency,
because this chemical was found in
nearly all evaporator condensate
samples at significant levels (90th
percentile upper confidence limit
concentration was 4.1 ppm and the
maximum concentration was 21 ppm).
Tributyl phosphate was the only organic
compound found above 1 ppm, except

for 1-butyl alcohol and acetone (both of
which are already on the testing list).
The Agency is proposing that the
concentration of tributyl phosphate in
the treated effluents be below 0.2 ppm.
The level of 0.2 ppm is an order of
magnitude above the detection limit for
tributyl phosphate, and would allow a
sufficient margin for any variability in
the waste sampling and analysis. The
Agency has often used an order of
magnitude (i.e., a factor of 10) in
chemical analyses to allow for
variations in analyses and matrices (for
example, see 55 FR 22541, June 1, 1990,
and 55 FR 30414, July 25, 1990).

The proposed list of analytes in
condition (3) does not include four
constituents given in Table 1 (i.e.,
benzaldehyde, N-nitrosodimethylamine,
phenol, and pyridine), because these
constituents were only found in one
sample, and may be analytical
anomalies. None were contained on
DOE’s inventory of chemicals used at
the Hanford site, and these constituents
are members of chemical classes that are
readily destroyed by the UV/OX
process. Therefore, the Agency believes
that there is no reason to require
analysis for these chemicals. EPA also is
not placing methylene chloride on the
list of analytes in condition (3), because
this chemical was only detected in
blanks obtained during characterization
of the PC. Therefore, the Agency
believes that this consitutent is unlikely
to be present in the PC. Methylene
chloride is well known as a common
laboratory contaminant, and if it were
on the list, the occurrence of “‘false-
positives” (i.e., detections due to lab
contamination) may lead to unnecessary
retreatment of ETF effluents.

The Agency established the delisting
levels by back-calculating the maximum
allowable levels (MALs) from the HBLs
(see docket for today’s rule for complete
list) for the constituents of concern
using the modified EPACML dilution
and attenuation factor (DAF) of 10, i.e.,
MAL=HBLxDAF. This factor
corresponds to a maximum annual
waste volume of 19 million gallons (e.g.,
approximately 95,000 cubic yards) for a
surface impoundment scenario.

(4) Changes in Operating Conditions:
After completing the initial verification
testing in Condition (1)(A), if DOE
significantly changes the operating
conditions established in Condition (1),
DOE must notify the Agency in writing.
After written approval by EPA, DOE
must re-institute the testing required in
Condition (1)(A). DOE must report the
operations and test data, required by
Condition (1)(A), including quality
control data, obtained during this period
no later than 60 days after the changes
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take place. Following written
notification by EPA, DOE may replace
testing Condition (1)(A) with (1)(B).
DOE must fulfill all other requirements
in Condition (1), as appropriate.

To ensure consistent and efficient
treatment, the Agency is requiring DOE
to operate the ETF in accordance with
the operating conditions established
under Condition (1). However, the
proposed exclusion allows DOE some
flexibility in modifying the operating
conditions to optimize its treatment
process, if DOE can demonstrate the
effectiveness of the modified operating
conditions through new initial
verification testing under Condition
DA).

(5) Data Submittals: At least two
weeks prior to system start-up, DOE
must notify, in writing, the Chief of the
Waste Identification Branch (see address
below) when the Effluent Treatment
Process will be on-line and waste
treatment will begin. The data obtained
through Condition (1)(A) must be
submitted to the Branch Chief, Waste
Identification Branch, OSW (Mail Code
5304), U.S. EPA, 401 M Street, S.W.,
Washington, DC 20460 within the time
period specified. Records of operating
conditions and analytical data from
Condition (1) must be compiled,
summarized, and maintained on site for
a minimum of three years. These
records and data must be furnished
upon request by EPA or the State of
Washington and made available for
inspection. Failure to submit the
required data within the specified time
period or to maintain the required
records on site for the specified time
will be considered by EPA, at its
discretion, sufficient basis to revoke the
exclusion to the extent directed by EPA.
All data must be accompanied by a
signed copy of the following
certification statement to attest to the
truth and accuracy of the data
submitted:

Under civil and criminal penalty of
law for the making or submission of
false or fraudulent statements or
representations (pursuant to the
applicable provisions of the Federal
Code, which include, but may not be
limited to, 18 USC 1001 and 42 USC
6928), | certify that the information
contained in or accompanying this
document is true, accurate, and
complete.

As to the (those) identified section(s)
of this document for which | cannot
personally verify its (their) truth and
accuracy, | certify as the official having
supervisory responsibility for the
persons who, acting under my direct
instructions, made the verification that

this information is true, accurate, and
complete.

In the event that any of this
information is determined by EPA in its
sole discretion to be false, inaccurate, or
incomplete, and upon conveyance of
this fact to DOE, | recognize and agree
that this exclusion of waste will be void
as if it never had effect or to the extent
directed by EPA and that the DOE will
be liable for any actions taken in
contravention of its RCRA and CERCLA
obligations premised upon DOE’s
reliance on the void exclusion.

If made final, the proposed exclusion
will apply only to the wastes and waste
volume (a maximum of 19 million
gallons or 95,000 cubic yards generated
annually) covered by the original
demonstration. DOE would require a
new exclusion if either its wastes or
treatment processes are significantly
altered beyond the changes in operating
conditions described in Condition (4),
such that an adverse change in waste
composition (e.g., if levels of hazardous
constituents increased significantly) or
increase in waste volume occurred.
Accordingly, DOE would need to file a
new petition for the altered waste. DOE
must treat waste generated in excess of
95,000 cubic yards per year or from
changed processes as hazardous until a
new exclusion is granted.

Although management of the wastes
covered by this petition would be
relieved from Subtitle C jurisdiction
upon final promulgation of an
exclusion, the generator of a delisted
waste must either treat, store, or dispose
of the waste in an on-site facility, or
ensure that the waste is delivered to an
off-site storage, treatment, or disposal
facility, either of which is permitted,
licensed, or registered by a State to
manage municipal or industrial solid
waste.

V. Effective Date

This rule, if finalized, will become
effective immediately upon such
finalization. The Hazardous and Solid
Waste Amendments of 1984 amended
Section 3010 of RCRA to allow rules to
become effective in less than six months
when the regulated community does not
need the six-month period to come into
compliance. That is the case here,
because this rule, if finalized, would
reduce the existing requirements for
persons generating hazardous wastes. In
light of the unnecessary hardship and
expense that would be imposed on this
petitioner by an effective date six
months after publication and the fact
that a six-month deadline is not
necessary to achieve the purpose of
Section 3010, EPA believes that this
exclusion should be effective

immediately upon final publication.
These reasons also provide a basis for
making this rule effective immediately,
upon final promulgation, under the
Administrative Procedure Act, 5 U.S.C.
553(d).

V. Regulatory Impact

Under Executive Order 12866, EPA
must conduct an ‘‘assessment of the
potential costs and benefits” for all
“significant” regulatory actions. This
proposal to grant an exclusion is not
significant, since its effect, if
promulgated, would be to reduce the
overall costs and economic impact of
EPA’s hazardous waste management
regulations. This reduction would be
achieved by excluding wastes generated
at a specific facility from EPA'’s lists of
hazardous wastes, thereby enabling this
facility to treat its wastes as non-
hazardous. There is no additional
impact due to today’s rule. Therefore,
this proposal would not be a significant
regulation, and no cost/benefit
assessment is required. The Office of
Management and Budget (OMB) has also
exempted this rule from the requirement
for OMB review under Section (6) of
Executive Order 12866.

VI. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act, 5 U.S.C. 601-612, whenever an
agency is required to publish a general
notice of rulemaking for any proposed
or final rule, it must prepare and make
available for public comment a
regulatory flexibility analysis which
describes the impact of the rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). No regulatory flexibility
analysis is required, however, if the
head of the Agency certifies that the rule
will not have any impact on any small
entities.

This rule, if promulgated, will not
have any adverse economic impact on
any small entities since its effect would
be to reduce the overall costs of EPA’s
hazardous waste regulations and would
be limited to one facility. Accordingly,

I hereby certify that this proposed
regulation, if promulgated, will not have
a significant economic impact on a
substantial number of small entities.
This regulation, therefore, does not
require a regulatory flexibility analysis.

VII. Paperwork Reduction Act

Information collection and record-
keeping requirements associated with
this proposed rule have been approved
by the Office of Management and
Budget (OMB) under the provisions of
the Paperwork Reduction Act of 1980
(P.L. 96-511, 44 USC 3501 et seq.) and
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have been assigned OMB Control
Number 2050-0053.

List of Subjects in 40 CFR Part 261

Hazardous Waste, Recycling,
Reporting and recordkeeping
requirements.

Authority: 42 U.S.C. 6905, 6912(a), 6921,
6922, and 6938.

Dated: January 24, 1995.
Elizabeth A. Cotsworth,
Acting Director, Office of Solid Waste.
For the reasons set out in the
preamble, Part 261 is proposed to be
amended as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6921,
6922, and 6938.

2. In table 2 of appendix IX, part 261
add the following wastestream in
alphabetical order by facility to read as
follows:

PART 261—IDENTIFICATION AND Appendix IX—Wastes Excluded Under
LISTING OF HAZARDOUS WASTE §8 260.20 and 260.22

1. The authority citation for Part 261 * * * * *
continues to read as follows:

TABLE 2.—WASTES EXCLUDED FROM SPECIFIC SOURCES
Facility Address Waste description
DOE-RL Richland, Washington ............... Effluents (EPA Hazardous Waste Nos. FO01, FO02, FO03, FO04, FO05, and FO39 derived from

FOO01 through FO05) generated from the 200 Area Effluent Treatment Facility (ETF) located at
the Hanford site (at a maximum annual generation rate of 19 million gallons per year) after
[insert effective date of final rule]. To ensure that hazardous constituents are not present in
the wastes at levels of regulatory concern while the treatment facility is in operation, DOE
must implement a testing program. This testing program must meet the following conditions
for the exclusion to be valid:

(1) Testing: Sample collection and analyses (including quality control (QC) procedures) must be
performed according to SW-846 (or other EPA-approved) methodologies. If EPA judges the
treatment process to be effective under the operating conditions used during the initial ver-
ification testing, DOE may replace the testing required in Condition (1)(A) with the testing re-
quired in Condition (1)(B). DOE must continue to test as specified in Condition (1)(A) until no-
tified by EPA in writing that testing in Condition (1) (A) may be replaced by Condition (1)(B).

(A) Initial Verification Testing: During the period required to fill the first three verification tanks
(each designed to hold approximately 650,000 gallons) with effluents generated from an on-
line, full-scale Effluent Treatment Facility (ETF), DOE must monitor the range of typical oper-
ating conditions for the ETF. DOE must collect a representative sample from each of the first
three verification tanks filled with ETF effluents. The samples must be analyzed, prior to dis-
posal of ETF effluents, for all constituents listed in Condition (3). DOE must report the oper-
ational and analytical test data, including quality control information, obtained during this initial
period no later than 90 days after the first verification tank is filled with ETF effluents.

(B) Subsequent Verification Testing: Following notification by EPA, DOE may substitute the test-
ing conditions in this condition for (1)(A). DOE must continue to monitor operating conditions,
and collect and analyze representative samples from every tenth verification tank filled with
ETF effluents. These representative samples must be analyzed, prior to disposal of ETF
effluents, for all constituents listed in Condition (3). If all constituent levels in a sample do not
meet the delisting levels specified in Condition (3), DOE must analyze representative samples
from the following two verification tanks generated prior to disposal. DOE may also collect
and analyze representative samples more frequently.

(2) Waste Holding and Handling: DOE must store as hazardous all ETF effluents generated
during verification testing (as specified in Conditions (1)(A) and (1)(B)), that is until valid anal-
yses demonstrates that Condition (3) is satisfied. If the levels of hazardous constituents in the
samples of ETF effluents are equal to or below all of the levels set forth in Condition (3), then
the ETF effluents are not hazardous and may be managed and disposed of in accordance
with all applicable solid waste regulations. If hazardous constituent levels in any representa-
tive sample collected from a verification tank exceed any of the delisting levels set in Condi-
tion (3), the ETF effluents in that verification tank must be re-treated until the ETF effluents
meet these levels. Following re treatment, DOE must repeat analyses in Condition (3) prior to
disposal.

(3) Delisting Levels: All total constituent concentrations in the waste samples must be measured
using the appropriate methods specified in “Test Methods for Evaluating Solid Wastes: Phys-
ical/Chemical Methods,” U.S. EPA Publication SW-846 (or other EPA-approved methods). All
total constituent concentrations must be equal to or less than the following levels (ppm):

Inorganic Constituents:

Ammonium: 10.0

Antimony: 0.06

Arsenic: 0.5

Barium: 20.0

Beryllium: 0.04

Cadmium: 0.05

Chromium: 1.0

Cyanide: 2.0

Fluoride: 40.0

Lead: 0.15

Mercury: 0.02

Nickel: 1.0
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TABLE 2.—WASTES EXCLUDED FROM SPECIFIC SOURCES—Continued

Facility

Address

Waste description

Selenium: 0.5
Silver: 2.0
Vanadium: 2.0
Zinc: 100.0

Organic Constituents:

Acetone: 40.0

Benzene: 0.05

Benzyl alcohol: 100.0

1-Butyl alcohol: 40.0

Carbon tetrachloride: 0.05

Chlorobenzene: 1.0

Chloroform: 0.1

Cresol: 20.0

1,4-Dichlorobenzene: 0.75

1,2-Dichloroethane: 0.05

1,1-Dichloroethylene: 0.07

Di-n-octyl phthalate: 7.0

Hexachloroethane: 0.06

Methyl ethyl ketone: 200.0

Methyl isobutyl ketone: 30.0

Naphthalene: 10.0

Tetrachloroethylene: 0.05

Toluene: 10.0

Tributyl phosphate: 0.2

1,1,1-Trichloroethane 2.0

1,1,2-Trichloroethane: 0.05

Trichloroethylene: 0.05

Vinyl Chloride: 0.02

(4) Changes in Operating Conditions: After completing the initial verification testing in Condition
(1)(A), if DOE significantly changes the operating conditions established in Condition (1),
DOE must notify the Agency in writing. After written approval by EPA, DOE must re-institute
the testing required in Condition (1)(A). DOE must report the operations and test data, re-
quired by Condition (1)(A), including quality control data, obtained during this period no later
than 60 days after the changes take place. Following written notification by EPA, DOE may
replace testing Condition (1)(A) with (1)(B). DOE must fulfill all other requirements in Condi-
tion (1), as appropriate.

(5) Data Submittals: At least two weeks prior to system start-up, DOE must notify, in writing, the
Chief of the Waste Identification Branch (see address below) when the Effluent Treatment
Process will be on-line and waste treatment will begin. The data obtained through Condition
(1)(A) must be submitted to the Branch Chief, Waste Identification Branch, OSW (Mail Code
5304), U.S. EPA, 401 M Street, S.W., Washington, DC 20460 within the time period speci-
fied. Records of operating conditions and analytical data from Condition (1) must be com-
piled, summarized, and maintained on site for a minimum of three years. These records and
data must be furnished upon request by EPA or the State of Washington and made available
for inspection. Failure to submit the required data within the specified time period or to main-
tain the required records on site for the specified time will be considered by EPA, at its dis-
cretion, sufficient basis to revoke the exclusion to the extent directed by EPA. All data must
be accompanied by a signed copy of the following certification statement to attest to the truth
and accuracy of the data submitted:

Under civil and criminal penalty of law for the making or submission of false or fraudulent state-
ments or representations (pursuant to the applicable provisions of the Federal Code, which
include, but may not be limited to, 18 USC 1001 and 42 USC 6928), | certify that the informa-
tion contained in or accompanying this document is true, accurate, and complete.

As to the (those) identified section(s) of this document for which | cannot personally verify