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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 91

Inspection and Handling of Livestock
for Exportation

CFR Correction

In title 9 of the Code of Federal
Regulations, parts 1 to 199, revised as of
January 1, 1994, in §91.3(a), in the first
sentence remove the words “‘except
cattle from Mexico imported into the
United States in bond for temporary
feeding and return to Mexico,”.

BILLING CODE 1505-01-D

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 2, 34, 35, 41, 131, 292,
294, 382, and 385

[Docket No. RM92-12-000]

Streamlining of Regulations Pertaining
to Parts Il and Ill of the Federal Power
Act and the Public Utility Regulatory
Policies Act of 1978; Order No. 575

Issued January 13, 1995.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
amending its regulations governing
public utilities and qualifying facilities.
The final rule revises and clarifies
Commission policies regarding: Rate
filings by public utilities under the
Federal Power Act; issuances of
securities and assumptions of liabilities
by public utilities, licensees and others;
and procedural and technical rules

governing qualifying facilities. The final

rule is intended to streamline the

Commission’s processing of its

workload and reduce regulatory burdens

on the electric utility and qualifying
facility industries.

EFFECTIVE DATE: This rule is effective

February 24, 1995.

FOR FURTHER INFORMATION CONTACT:

Andre Goodson (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 825
North Capitol St., N.E., Washington,
D.C. 20426, Telephone: (202) 208—
2167,

Joseph C. Lynch (Legal Information),
Federal Energy Regulatory
Commission, Office of the General
Counsel, 825 North Capitol Street,
N.E., Washington, D.C. 20426,
Telephone: (202) 208—-2128;

Wayne McDanal (Technical information
concerning Part 34 matters), Office of
Chief Accountant, 825 North Capitol
Street, N.E., Washington, D.C. 20426,
Telephone: (202) 219-2622;

Howard B. Forman (Technical
information concerning Part 35
matters), Office of Electric Power
Regulation, 825 North Capitol Street,
N.E., Washington, D.C. 20426,
Telephone: (202) 208—0545;

Qualifying Facilities Desk Officer
(Technical information concerning
Part 292 matters), Office of Electric
Power Regulation, 825 North Capitol
Street, N.E., Washington, D.C. 20426,
Telephone: (202) 208—-0571;

James K. Newton (Technical
information concerning Part 294
matters), Office of Electric Power
Regulation, 825 North Capitol Street,
N.E., Washington, D.C. 20426,
Telephone: (202) 208—0578; or

William C. Booth (Technical
information concerning Part 382
matters), Office of Electric Power
Regulation, 825 North Capitol Street,
N.E., Washington, D.C. 20426,
Telephone: (202) 208—0849.

SUPPLEMENTARY INFORMATION: In

addition to publishing the full text of

this document in the Federal Register,
the Commission also provides all
interested persons an opportunity to
inspect or copy the contents of this
document during normal business hours
in Room 3401, at 941 North Capitol

Street, N.E., Washington, D.C. 20426.
The Commission Issuance Posting

System (CIPS), an electronic bulletin

board service, provides access to the

texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and may be accessed
using a personal computer with a
modem by dialing (202) 208-1397. To
access CIPS, set your communications
software to 19200, 14400, 12000, 9600,
7200, 4800, 2400, 1200 or 300bps, full
duplex, no parity, 8 data bits and 1 stop
bit. The full text of this document will
be available on CIPS for 60 days from
the date of issuance in ASCII and
WordPerfect 5.1 format. After 60 days
the document will be archived, but still
accessible. The complete text on
diskette in WordPerfect format may also
be purchased from the Commission’s
copy contractor, La Dorn Systems
Corporation, also located in Room 3104,
941 North Capitol Street, N.E.,
Washington, D.C. 20426.
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l. Introduction

On November 16, 1992, the Federal
Energy Regulatory Commission
(Commission) issued a Notice of
Proposed Rulemaking (NOPR) in which
the Commission proposed to revise its
regulations regarding: (a) Rate filings by
public utilities under the Federal Power
Act (FPA); (b) assumptions of liabilities
and issuances of securities by public
utilities, licensees, and certain other
entities; and (c) procedural and
technical rules governing qualifying
facilities.2 The Commission requested
that interested persons submit written
comments no later than January 15,
1993. Forty entities submitted
comments.2

1Streamlining of Regulations Pertaining to Parts
Il 'and II1 of the Federal Power Act and the Public
Utility Regulatory Policies Act of 1978, Notice of
Proposed Rulemaking, 57 FR 55176 (Nov. 24, 1992),
IV FERC Stats. & Regs. 132,489 (1992), errata
adding Appendix, 57 FR 58168 (Dec. 9, 1992), IV
FERC Stats. & Regs. 132,491 (1992).

2The commenters are: American Cogeneration
Association (American Cogen); American Forest
and Paper Association (American Forest and Paper);
American Gas Association (AGA); American Iron
and Steel Institute (American Iron and Steel);
Anthracite Region Independent Power Producers
Association (Anthracite IPPs); Applied Energy
Services Corporation (Applied Energy); Arizona
Public Service Company (Arizona Public Service);
Atlantic City Electric Company (Atlantic Electric);
Baltimore Gas & Electric Company (Baltimore Gas
& Electric); Public Utilities Commission of the State
of California (CPUC); Consumers Power Company
(Consumers Power); Curran, Corbett & Stiles;
Delmarva Power & Light Company (Delmarva);
Detroit Edison Company (Detroit Edison); Steven A.

The Commission is how adopting a
final rule revising its regulations to
streamline the processing of the
Commission’s workload and to reduce
regulatory burdens on the electric utility
and qualifying facility industries.

11. Public Reporting Burden

The final rule establishes new
reporting requirements, modifies
existing reporting requirements and
eliminates those requirements that are
now obsolete. On balance, the
Commission believes that the overall
burden on industry and individuals will
be lessened over time by these proposed
changes. The Commission seeks to
simplify and streamline its requirements
to reduce the burden on respondents
including utilities,® and/or persons
seeking the following: Obtaining
Commission certification or filing a
notice of the qualifying status of their
cogeneration facilities and small power
producers; obtaining Commission
approval to issue securities or assume
obligations or liabilities; responding to
the Commission’s audits of their
financial records; filing in response to
the assessment of Commission’s annual
charges; submitting contingency plans
in preparation of energy shortages.

The current public reporting burden
for these information collections is
estimated to average the following
number of hours per response: FERC—
516 976 hours for the 234 respondents
that complete a filing; FERC-523 120
hours for the 60 respondents that
complete a filing; FERC-525 193.25
hours per response for the 83
respondents that respond to audit
review; FERC Form 556 6.2 hours for
332 respondents that complete an
application for certification; FERC-582
4 hours for 179 respondents who

Duff; Duke Power Company (Duke Power); Edison
Electric Institute (EEI); Electric Generation
Association; Florida Power & Light Company
(Florida P&L); General Electric Company (General
Electric); Gulf States Utilities Company (Gulf
States); Long Island Lighting Company (LILCO);
National Independent Energy Producers
(Independent Energy Producers); New England
Power Company (NEP); New York State Electric &
Gas Company (NYSEG); Niagara Mohawk Power
Corporation (Niagara Mohawk); Oxbow Power
Corporation (Oxbow); Pennsylvania Power & Light
Company (Pennsylvania P&L); Ridgewood Power
Corporation (Ridgewood); RW Power Partners, L.P.
(RW Partners); San Diego Gas & Electric Company
(SDG&E); Southern California Edison Company
(Southern California Edison); Southern Company
Services, Inc. (Southern Companies); Tenaska, Inc.
(Tenaska); Texaco Cogeneration and Power
Company (Texaco); Texas-New Mexico Power
Company (Texas-New Mexico); United States Small
Business Administration (Small Business
Administration); UtiliCorp United, Inc. (UtiliCorp);
Utility Systems Florida; and Donald L. Warner.
3As used in reference to the part 34 regulations,
the term “utility”” means public utility, licensee and
other entities subject to the provisions of the FPA.

prepare and submit remuneration for
annual charges assessed on them by the
Commission; and FERC-585 76 hours
per response for average of 6
respondents who annually have
submitted changes to contingency plans
(out of the 110 utilities with plans on
file). These estimates include the time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

The changes in Part 34 (FERC-523)
will reduce the reporting burden by 10
hours per filing. The changes in Part 35
(FERC-516) will increase the reporting
burden by 0.1 hours per filing. The
changes in Part 292 (FERC-556) will
increase the reporting burden by 0.77
hours per filing for notices of self-
certification. However, these changes
will reduce the reporting burden for
applications for Commission
certification by 2.5 hours per filing. This
reflects a reduction in the amount of
analysis to determine whether the
facility is a qualifying facility. The
results from the changes in Parts 294
(FERC-585) and 382 (FERC-582) on the
reporting burden are difficult to
quantify, but should, over time, result in
a reduction of the reporting burden. The
changes in Part 41 (FERC-525) will not
affect the reporting burden.

With respect to the utilities and
persons filing information under FERC—
523, the Commission believes that there
will be an average burden decrease due
to the elimination of several
requirements and increases in the
thresholds for the reporting of
information to meet other requirements.
For the additional information that will
be required there should be a minimal
burden increase as a result, because
much of the information is already
collected by industry in other contexts.
The final rule simplifies the provisions
for the issuance of short-term notes and
drafts with maturities of a year or less
and deletes an after-the fact filing
requirement. Further, the final rule
simplifies the procedures for the
placement of securities thereby
streamlining the regulatory process.

Likewise, the final rule deletes the
requirement to include a copy of the
corporate charter or articles of
incorporation, because a statement of
corporate purposes will provide the
necessary information. However, the
final rule will require the submission of
a Statement of Cash Flows and Interest
Coverage containing data on an actual
basis for the same twelve-month period.
This information is to be submitted in
a format already prescribed in FERC
Form No. 1. The Commission has
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instituted this requirement to facilitate
the preparation of financial statements
to be submitted as part of the
application because the utilities already
prepare quarterly financial statements
and may use such statements as the
basis for the information required to be
submitted. The use of the FERC Form
No. 1 format will relieve utilities of the
necessity of compiling data in a format
that has limited applicability.

For the information to be filed in Part
35 and collected under the heading
FERC-516, the Commission will require
more information than is currently
required on small rate increases for
requirements services. However, the
Commission believes that the additional
information will allow for more efficient
processing of applications and, by
reducing or eliminating the need for
extensive discovery, eliminate
protracted proceedings. The final rule
creates a new abbreviated filing option
for small increases in rates for non-
coordination, firm power and
transmission services.

Concerning FERC-525, the final rule
modifies shortened procedures for
hearings on a utility’s accounts, records
and memoranda. The Commission seeks
to reduce the amount of litigation,
particularly the number of hearings
when the material facts are not in
dispute.

The Commission estimates that the
public reporting burden for the other
filing requirements under this proposed
final rule will reduce the existing
reporting burden. The requirements for
the certification of small power
production and cogeneration facilities
as qualifying facilities under Part 292 of
the regulations has been revised and
clarified to reflect changing industry
conditions and the Commission’s
experience with the qualifying facilities
program. In particular, the Commission
intends to act within 90 days on the
filing of an application for certification,
or within 90 days of the filing of the
supplement or amendment to the
application. This will allow the
application process to be conducted in
a timely fashion and with some
certainty to the applicant as to when the
Commission deems an application
complete.

In the NOPR, the Commission
proposed a standardized application
form, FERC Form 556, to facilitate
successful applications for Commission
certification of qualifying status. Form
556 allows cogenerators and small
power producers to report the specific
characteristics of their facilities and
provides a step-by-step application of
pertinent regulations to their facilities.
To provide greater assurance to lenders,

electric utilities and state regulatory
institutions, the final rule also adopts
the use of the FERC Form 556
information requirement format for
notices of self-certification. Through the
use of Form 556, the self-certification
process will be similar to the
Commission certification process, for it
will incorporate sufficient substantive
information. But the notice of self-
certification will remain a simple
procedure that is both quick and
economical. There will be no
Commission review or filing fee, and the
process should promote discussions
between the applicants, electric utilities
and affected regulatory commissions to
resolve any problems. To make Form
556 easier to use, the Commission is
eliminating redundancies and, wherever
possible, cross-referencing items to
related sections of the Commission’s
regulations or stating the underlying
Federal Power Act (FPA) or Commission
requirement.

In the proposed rule, the Commission
also sought to make it easier to
determine the energy sources that
certain qualifying small power
production facilities may use. To make
it easier to certify a qualifying facility,
the Commission also proposed to list
specific energy sources that it had
previously approved for treatment as
waste. In the final rule, the Commission
publishes a list of waste energy inputs
already approved by the Commission. In
addition, the Commission is also
streamlining its waste determination
process for those energy inputs that do
not appear on the list by changing its
approach to require that the proposed
waste fuel source only have little or no
commercial value.

In its changes to Part 382 of the
regulations concerning the submission
of annual charges and the information
collected under FERC-582, the final
rule clarifies the Commission’s
requirements by making the calculation
of annual charges consistent with the
classification of transaction volumes as
reported on the FERC Form 1.

For the information collected under
FERC-585 under Part 294 of the
Commission’s regulations, the final rule
provides a public utility with the option
of not separately reporting its
contingency plans if it already includes
certain provisions in its wholesale rate
schedules. Otherwise, the public utility
must file a brief statement, summarizing
its contingency plans. In the event the
public utilities avail themselves of this
option, it would reduce the number of
annual respondents and total burden.

Comments regarding these burden
estimates or any other aspects of these
collections of information, including

suggestions for reducing the burden, can
be sent to the Federal Energy Regulatory
Commission, 941 North Capitol Street,
N.E. Washington, D.C. 20426 [Attention:
Michael Miller, Information Services
Division, (202) 208-1415]; and to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget [Attention: Desk Officer for
Federal Energy Regulatory
Commission], FAX: (202) 395-5167.

I11. Discussion

For the reasons discussed below, the
Commission hereby deletes or revises
the following regulations:

A. Part 2—General Policy and
Interpretations: Section 2.4(d)—Initial
Rate Schedules

The Commission noted in the NOPR
that § 2.4(d) provides that an initial rate
schedule can be suspended and an
interim rate established, and that both
can be made subject to refund. However,
the United States Court of Appeals for
the District of Columbia Circuit has held
that the Commission does not have
authority to suspend initial rate filings.4
Accordingly, in the NOPR the
Commission proposed to delete this
provision from the regulations. Only
Southern Companies commented on
this proposed change, and they agree
that the deletion of the provision is
appropriate.5 For the reasons given in
the NOPR, and described above, the
final rule will delete this provision from
the Commission’s regulations.

B. Part 34—Application for
Authorization of the Issuance of
Securities or the Assumption of
Liabilities

1. Section 34.1(c)(1)—Exemptions if
State Regulates Security Prior to
Issuance

Under sections 19, 20 and 204 of the
FPA,é utilities, licensees, and certain
other entities are required to obtain
Commission authorization to issue
securities or to assume any obligation or
liability with respect to the securities of
another person.” The NOPR proposed

4Middle South Energy, Inc. v. FERC, 747 F.2d 763
(D.C. Cir. 1984).

5Southern Companies also disagrees with the
Commission’s interpretation of what constitutes an
initial rate; however, that issue is beyond the scope
of this proceeding.

616 U.S.C. 812, 813, 824c.

7There are certain exceptions to this requirement.
Under section 204(e) of the FPA, a public utility
does not require Commission authorization to issue,
renew, or assume debt with a maturity date of not
more than one year, if the debt, together with all
of the other debt having a maturity of one year or
less that the utility has then outstanding, does not
exceed five percent of the par value of the utility’s
securities then outstanding.

Continued
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revising § 34.1(c)(1) by clarifying that
section. No one commented on this
proposed change; we will incorporate
the proposed change in the final rule to
make it clear that if an agency of a state
in which a utility is organized and
operating approves or authorizes, in
writing, the issuance of securities prior
to their issuance, the utility is exempt
from the provisions of sections 19, 20
and 204 of the FPA and the regulations
under 18 CFR part 34 with respect to the
issuance of such securities.

2. Section 34.1(c)(2)—Exemptions for
Short-Term Notes or Drafts

The NOPR proposed amending
§34.1(c)(2), which relates to exempting
from the Commission’s requirements the
issuance or renewal of short-term notes
or drafts, to simplify the provisions and
to delete an unnecessary, after-the-fact
filing requirement. The Commission
proposed to revise the language of this
regulation to read as follows:

Under section 204(e) of the FPA, the
issuance, renewal or assumption of liability
on a note or draft maturing not more than one
year after such issuance, renewal or
assumption of liability is not subject to the
provisions of this Part if the note or draft
aggregates, along with all other then-
outstanding notes and drafts, not more than
five percent of the:

(A) Par value of the then-outstanding
securities of the utility and,

(B) In the case of no par value securities,
the fair market value of such securities.

Baltimore Gas & Electric, EEI, Gulf
States, and Pennsylvania P&L
commented on the proposed change.
Baltimore Gas & Electric, EEl and Gulf
States suggest revising the proposed
language to make it clear that the
exemption does not apply to notes and
drafts with maturities of more than one
year.

We agree with these comments and
will amend the text of §34.1(c)(2) to
avoid any confusion as to the securities
to which the regulations apply.

EEI and Gulf States suggest that the
regulations not use the “par value” of
the then-outstanding securities in
determining the value of a company’s
then-outstanding securities because the
par value may be significantly lower
than the issue price or current market
value of securities. Pennsylvania P&L

Under section 204(f) of the FPA, a public utility
does not require Commission authorization to issue
securities or assume debt if the State commission
in which it is organized and operating regulates the
issuance of its securities.

Under section 318 of the FPA, a utility that is
subject to the requirements of the Public Utility
Holding Company Act is not subject to the
requirements of the FPA with respect to the issue,
sale, or guarantee of a security, or assumption of
obligation or liability.

also recommends that the Commission
provide a valuation date.

The arguments with regard to the use
of par value are not persuasive. Section
204(e) of the FPA refers to “par value of
the other securities then outstanding.” 8
It is clear from this language that the
statute requires the use of “par value”
if the security has a par value. We have
no authority to recognize current market
value or issue price as the measure of
the amount of securities “then
outstanding” if there is a par value
stated. However, in the case of securities
having no par value, we believe that fair
market value is appropriate.

As to a specific date for the 5 percent
measurement, although the precise
timing of the issuance of securities is
wholly within the purview of utility
management, we will clarify the
language to indicate that the 5 percent
test would be applied as of the date of
the issuance or renewal of the securities
or assumption of the liabilities.

3. Section 34.2—Placement of Securities

The NOPR proposed amending §34.2,
to rename the section and to allow for
the placement of securities by either
competitive bid or negotiated
placement. The proposed amendment
recognized exemptions from these
requirements, simplified the placement
procedures and streamlined the
regulatory process. The Commission
proposed to revise the title and language
of this regulation as follows:

Section 34.2—Placement of Securities

(a) Method of issuance. Upon
obtaining authorization from the
Commission, utilities may issue
securities by either a competitive bid or
negotiated placement, provided that:

(i) Competitive bids are obtained from
at least two prospective dealers,
purchasers or underwriters; or

(ii) Negotiated offers are obtained
from at least three prospective dealers,
purchasers or underwriters; and

(iii) The utility:

(A) Accepts the bid or offer that
provides the utility with the lowest cost
of money for fixed or variable interest or
dividend rate securities, or

(B) Accepts the bid or offer that
provides the utility with the greatest net
proceeds for securities with no specified
interest or dividend rates or,

(C) Has filed for and obtained
authorization from the Commission to
accept bids or offers other than those
specified in (iii)(A) or (iii)(B) above.

(b) Exemptions. (i) Multiple bids or
offers are not required for the issuance
of securities:

816 U.S.C. 824c(e).

(A) To existing holders of securities
on a pro rata basis;

(B) When the utility receives an
unsolicited proposal to purchase its
securities; or

(C) With maturities of one year or less.

(ii) The utility may request exemption
from the multiple bid or offer rule when
the utility believes such an exemption is
appropriate, based on the facts and
circumstances of the particular
issuance.

(c) Prohibitions. No securities shall be
placed with any person who:

(i) Has performed any service or
accepted any fee or compensation with
respect to the proposed issuance of
securities; or

(if) Would be in violation of section
305(a) of the FPA.

Baltimore Gas & Electric suggests that
we change 8§ 34.2(b) so that this section
will clearly provide exemptions from
the multiple bid or offer requirements of
§34.2(a). EEI, Gulf States and UtiliCorp
suggest that we include within the
exemptions from negotiated bid and
placement requirements particular types
of securities (treasury stock and
securities “‘backing up” pollution
control debt issued by a third party, for
instance).

These comments have merit, and we
will modify the final rule accordingly.
We will not, however, include treasury
stock among the list of exempted
securities; we are not persuaded that a
blanket exemption is justified for
treasury stock. For all practical
purposes, the issuance of treasury stock
is not substantially different from the
issuance of new shares of common
stock.

EEI and Gulf States suggest that we
delete the prohibition in §34.2(c)(1)
against accepting bids from or entering
into negotiations with persons that have
accepted a fee for services performed in
connection with the proposed issuance
of securities. We reject this
recommendation. However, we note that
proposed 8§ 34.2(c)(1) did not include
language (which is currently in this
paragraph of our regulations) indicating
that it involves services performed prior
to the submission of bids or the
beginning of negotiations. The proposed
rule, like the existing rule, should
contain this language. Upon further
consideration, the final rule will include
this language in the regulations.

EEI and Gulf States suggest that we
codify the Commission’s policy of
allowing utilities to issue securities or
assume obligations or liabilities over a
two-year period. EEl and Gulf States are
correct that it is the Commission’s
policy to allow companies to issue
securities at any time within a two-year
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period, without any additional
authorization from the Commission.®
Our policy regarding the two-year
authorization period is clear and
working well. We do not think that the
requested codification is necessary. The
matter is best dealt with through the
Commission’s authorization process,
leaving the Commission the flexibility
to address the facts and circumstances
in the filings on a case-by-case basis
and, where appropriate, to grant
authorizations for periods different than
the basic two-year period. Accordingly,
we will not adopt the suggestion.

4. §34.3—Contents of Application for
Issuance of Securities

The NOPR proposed amending § 34.3,
which governs the contents of an
application to issue securities. No one
commented on this aspect of the
proposed rule, and we will adopt the
proposed change.

UtiliCorp suggests that an application
also include a draft order, prepared by
the applicant. We will reject this
suggestion. The inclusion of a
requirement that applications include a
draft order will increase the burden on
the applicants without substantially
aiding the Commission in its processing
of filings.

5. §34.4—Required Exhibits

a. Section 34.4(a), Exhibit A. The
Commission proposed to delete the
current language in paragraph (a) and to
substitute the following:

The applicant must file the statement
of corporate purposes from its articles of
incorporation.

The Commission stated that it has
found that the information currently
required in paragraph (a) is not
necessary for the processing of a
securities application. A statement of
corporate purposes will provide the
information necessary without the need
for applications to include the entire
corporate charter or articles of
incorporation. No one commented on
the proposed change to Exhibit A; we
will adopt the change as proposed.

b. Sections 34.4 (c) and (d), Exhibits
C, D and E. The Commission proposed
to delete paragraph (c), and to
redesignate paragraphs (d) and (e) as
paragraphs (c) and (d), respectively. The
Commission also proposed to revise
newly-designated paragraphs (c) and (d)
and to add a new paragraph (e).

The Commission noted that current
paragraph (c) requires a statement of
control over the utility by firms issuing
securities or supplying electrical

9See Montana-Dakota Utilities Company, 21
FERC 162,358 (1982).

equipment and that the Commission can
obtain this information from other
existing sources.

The NOPR proposed that the newly-
designated and revised paragraphs (c)
and (d) would require that a balance
sheet and income statement be
submitted for the twelve-month period
ending with the most recent calendar
quarter. New paragraph (e) would
require the submission of a four-column
Statement of Cash Flows and Interest
Coverage, containing data on an actual
basis for the same twelve-month period,
and on a pro-forma basis for each of the
next two succeeding 12-month periods.

The Commission proposed these
changes to facilitate the preparation of
financial statements to be submitted as
part of the application because the
utilities already prepare quarterly
financial statements and may use such
statements as the basis for the
information required to be submitted.
The Commission expected that the
addition of the statement of cash flows
and interest coverage would facilitate
the processing of applications under
Part 34.

Baltimore Gas & Electric and
Consumers Power suggest that we
change the proposed regulations to
allow for the submission, for Exhibits C,
D, and E, of financial statements for
periods other than those ending with
the latest calendar quarter, if such
statements are the latest available
statements. We agree with this
suggestion and will, in large part, adopt
it. We recognize that financial
statements other than for the latest
calendar year quarter may be available,
and we will revise the proposed
language to require the filing of
financial statements for the most recent
12-month period, provided that the
period ended no more than 4 months
prior to the date of the filing of the
application.

Consumers Power suggests that we
allow utilities to present their financial
statements to us in the format required
by the Securities and Exchange
Commission (SEC). We will not adopt
this suggestion. The Commission’s
information needs are different than the
information needs of the SEC. The use
of information prepared in a SEC format
presents problems from a number of
perspectives: for instance, the
consolidation of certain majority-owned
subsidiaries, the aggregation of detailed
financial information and the use of
different reporting standards.
Information reported to the SEC may
include the utility and certain
consolidated, majority-owned
subsidiary companies. As a result, the
financial statements would include

mixtures of financial information on the
regulated utility and the consolidated,
majority-owned subsidiaries, as if it
were financial information of the utility.
The Income Statement would not,
therefore, present the utility’s stand-
alone results of operations. Further,
information reported to the SEC is
aggregated in a summary fashion
without the detailed financial
information presented on a basis
consistent with the classifications in the
Uniform System of Accounts. (For
instance, the Commission requires that
accumulated deferred income taxes be
classified among four accounts
depending on the type of the deferral;
the SEC, however, allows deferred
income taxes to be netted in a single
amount.) Another area of concern is the
reliance upon different reporting
standards. For instance, the SEC allows
currently maturing long-term debt to be
classified as a current liability; the
Commission requires that long-term
debt, regardless of the maturity, to be
classified as long-term debt until retired.
We have configured our information
formats, which include FERC Form No.
1, to meet our regulatory
responsibilities. Utilities reporting to us
must submit their information to us in
a form more suited to our needs.10
Accordingly, we will continue to
require that utilities prepare the
required financial statements consistent
with this Commission’s FERC Form No.
1 and Uniform System of Accounts.
Baltimore Gas & Electric, Consumers
Power, EEI, Pennsylvania P&L, Gulf
States, Texas-New Mexico and UtiliCorp
object to the submission of the proposed
projected cash flow statement in Exhibit
E. These commenters assert that these
forecasts are unreliable and that the
filing of such information would expose
utilities to potential liability. They also
note that the SEC allows but does not
require the filing of projected financial
statements. Pennsylvania P&L suggests
that we change proposed Exhibit E by
adding a line entitled either “Interest
Coverage” or “Times Interest Earned” to
provide a location for the coverage ratio.
We agree with these comments. We
will delete the requirement for the
projected cash flow statement. We will
also revise Exhibit E, Statement of Cash
Flows and Interest Coverage, to require
the submission of a Statement of Cash
Flows in the form prescribed in the
FERC Form No. 1, followed by the
interest coverage calculation as
proposed in the NOPR. Adoption of the

10See Electronic Filing of FERC Form No. 1 and
Delegation to Chief Accountant; Notice of Intent to
Act and Response to Comments, 59 FR 1687, 1689
(Jan. 12, 1994).
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FERC Form No. 1 format will relieve
utilities of the necessity of compiling
data in a format that has limited
applicability. Further, utilities may be
able to use the Statement as included in
the FERC Form No. 1, depending upon
the timing of the filings, thus further
reducing the burden of compliance.

The final rule clarifies the interest
coverage calculation worksheet required
in Exhibit E by adding a line entitled
“Interest Coverage” as suggested and a
“division” sign at the end of the line
entitled “Total Interest Expense” and an
“equals’ sign at the end of the line
entitled “Income Before Interest and
Income Taxes.”

c. Sections 34.4 (g) and (h), Exhibits
G and H. The NOPR proposed to
delete paragraphs (g) and (h). The
Commission noted that the information
currently required by 8§ 34.4(qg) is
directed toward competitively-bid
securities placements, which the
Commission intends that its regulations
should no longer require. The pre-
issuance filing contemplated by
§ 34.4(h) will no longer be necessary,
since the Commission intends to
authorize applicants to issue securities
under conditions specified under
proposed § 34.2. The Commission
pointed out that it will, therefore, only
be necessary that applicants provide the
Commission with a report of their
securities issuances after the fact under
the provisions of existing §131.43 and
revised §131.50.

No one commented on the proposed
changes to Exhibits G and H; we will
adopt those changes as proposed.

6. §34.10—Reports

In the NOPR, the Commission
proposed to revise its rules to require
applicants to file reports under §131.43
and §131.50 no later than 30 days after
the sale or placement of long-term debt
or equity securities or the entry into
guarantees or assumptions of liabilities.
The Commission has received no
comments regarding this proposal and
will adopt it unchanged.

7. 834.11—Unopposed Applications to
Issue Securities and/or Assume
Liabilities

In the NOPR, the Commission
proposed to revise part 34 by adding a
new 834.11 to provide for authorization
of unopposed applications for
authorization of the issuance of
securities or assumption of liabilities
upon the terms and conditions and for
the purposes set forth in the application
unless, within 90 days after the date of
the application, the Commission issues
an order delaying the effectiveness of
the transaction, setting the matter for

hearing or taking other action. The
NOPR proposed the rule in order to
eliminate needless regulation and aid
the processing of unopposed
applications, while preserving the right
of interested parties to oppose the
applications.

Baltimore Gas & Electric, Consumers
Power, Detroit Edison, EEI, Gulf States
and Utilicorp commented on the
proposed 90-day period for automatic
approval of security issuances (i.e.,
without Commission action). Several
commenters 11 suggested different
periods—30, 45 or 60 days after the date
of the application, or 15 days after
publication of the notice. Utilicorp
noted that the proposal more than
doubled the time presently taken to
process most applications. Utilicorp
also noted that, if the Commission
adopts an automatic mechanism for the
processing of these applications,
utilities will have to obtain written
assurances for their lenders that the
Commission has a *‘self executing” rule,
provide copies of the rule to the lenders
and then provide a ‘‘date stamped’ copy
of the filing made with the Commission.
The utilities would then have to prove
that no one had protested their
applications and that the Commission
did not issue an order within the 90-day
period that would preclude the
automatic issuance.

Utilicorp’s comments concerning an
automatic approval mechanism are well
taken. Utilities and their lenders rely on
the certainty that a Commission order
confers. The proposed automatic
approval would introduce an element of
uncertainty into the approval process
and place a greater burden upon utilities
to provide adequate assurances to their
lenders. At this juncture, we believe the
uncertainty and the concomitant burden
upon lenders and utilities outweigh the
time and resources that the Commission
would save in preparing and issuing
orders. Accordingly, we will not adopt
the proposed automatic approval
mechanism.

8. Part 131—Forms

Section 131.50. The NOPR proposed
to rename §131.50 to read ‘“‘Report of
proposals received.” The NOPR also
proposed to delete the current language
of § 131.50 and to revise the language of
§131.50 to read as follows:

Section 131.50 Report of Proposals
Received. No later than 30 days after the
sale or placement of long-term debt or
equity securities or the entry into
guarantees or assumptions of liabilities
(collectively referred to as ‘“placement’)

11The commenters are Baltimore Gas & Electric,
Consumers Power, Detroit Edison, EEI, Gulf States.

pursuant to authority granted under part
34, the applicant shall file a summary of
each proposal received for the
placement. Each proposal accepted shall
be indicated. The information to be filed
shall include:

(a) Par or stated value of securities;

(b) Number of units (shares of stock,
number of bonds) issued;

(c) Total dollar value of the issue;

(d) Life of the securities, including
maximum life and average life of
sinking fund issues;

(e) Dividend or interest rate;

(f) Call provisions;

(9) Sinking fund provisions;

(h) Offering price;

(i) Discount or premium;

(j) Commission or underwriter’s
spread;

(k) Net proceeds to company for each
unit of security and for the total issue;

(I) Net cost to the company for
securities with a stated interest or
dividend rate.

The revision of this regulation
represents a reclassification of
information previously reported as
Exhibit H under §34.4. The NOPR noted
that this information is necessary to
analyze compliance with the
Commission’s regulations and orders
authorizing placement. No one
commented on this proposed revision,
and we will adopt it.

C. Part 35—Filing of Rate Schedules

1. Sections 35.13(a)(2)(i) (A) and (B)—
Rate Increases of Less Than $200,000,
Regardless of Customer Consent, and
Rate Increases Below $1,000,000, with
Customer Consent

The Proposed Rule. The NOPR
proposed revising the abbreviated filing
requirements of 88 35.13(a)(2)(i)(A) and
(B), involving certain rate increases of
less than $200,000, regardless of
customer consent, and rate increases
below $1,000,000, with customer
consent. The revised sections would
require public utilities filing relatively
small rate increases for requirements
services to submit more information
than the regulations currently require.
This new information would include,
inter alia, a cost of service analysis for
an historical test year, a complete
derivation of all allocation factors and
special assignments, and a complete
calculation of revenues for the test
period and for the first twelve months
after the proposed effective date. The
Commission’s preliminary view was
that the proposed filing requirements
would allow the Commission to process
these applications more efficiently and
would eliminate unnecessarily
protracted proceedings (including, e.g.,
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extensive discovery in proceedings set
for trial-type hearing) that are
attributable solely to the fact that the
existing filing requirements for these
applications require insufficient data
from which to determine whether the
proposed rates are cost-justified.

The NOPR also proposed to afford
filing utilities an opportunity to file
additional cost data and supporting
testimony in the event that the
Commission suspends the proposed rate
increase and orders a hearing.

The NOPR retained the existing
abbreviated filing requirements for
short-term and non-firm coordination
sales rates in § 35.13(a)(2)(ii).

The NOPR also proposed to revise
§35.13(h)(24) to require that companies
submit Statement AX (other recent and
pending rate changes) only if the
proposed rate design tracks retail rates.
This proposed change was intended to
streamline the public utility’s rate
presentation and expedite Commission
review by eliminating submission of
information not generally needed for
Commission review.

Comments: Several commenters 12
express concern that the proposed
regulations will increase the time and
costs associated with preparing rate
filings, and thereby discourage utilities
from entering into small transactions for
the sale or transmission of power, which
will in turn result in a less competitive
bulk power market.

Many commenters also express
concerns or uncertainty about the
number and variety of filings subject to
the proposed regulations.13 The
commenters recommend that the
Commission narrowly define the class
of rate filings subjects to the proposed
rule to include only those filings for
which the Commission must have
additional information to properly and
expeditiously perform its duties under
the FPA.24

Other commenters express the view
that the new filing requirements are
vague.15 EElI recommends that the

12 Arizona Public Service, Atlantic Electric,
Baltimore Gas & Electric, Delmarva, LILCO, NEP,
Pennsylvania P&L, Southern Companies.

13E.g., Delmarva, Detroit Edison, NEP.

14Some commenters infer that a large number and
variety of filings would be subject to the new rules.
EEI asserts that the changed regulations would
greatly increase the regulatory burden of all
applicants, while saving time and effort in only a
small number of cases. Some commenters conclude
that the Commission proposed to modify the
abbreviated filing requirements for coordination
rates. Commenters such as NEP and Southern
Companies focus on the increased filing
requirements for small rate increases.

1SEEI and several other commenters infer that the
Commission is now requiring companies to submit
Statements AA through BM. Detroit Edison argues
that it would be burdensome and expensive to

regulations state with greater specificity
the information that public utilities
must file.

With respect to filings based on retail
rate decisions, NYSEG asserts that it is
unclear what calculations would have to
be provided to show how all retail rate
treatments are factored into the cost of
service. If the Commission changes the
abbreviated filing requirements, NYSEG
requests that the Commission clarify its
specific requirements regarding
information to be provided for filings
based on retail rates.

The Commission’s Response: We
agree with the commenters that the
Commission should attempt to
minimize regulatory burdens and
improve the flexibility accorded public
utilities covered by its rules. However,
contrary to the statements of many
commenters, the proposed regulations
do not change the abbreviated filing
requirements for most proposed rate
increases. Neither do the proposed
regulations require companies to file
comprehensive cost of service
statements (Statements AA-BM).
Rather, the proposed regulations require
only that a company that files a small
rate increase for non-coordination
services support the calculations it
makes, explain why it makes those
calculations, and show the revenue
impact of the proposed rates on its
customers.

Based on concerns expressed,
however, we will make several changes
to the proposed regulations to more
clearly define the class of filings subject
to the rule and the information that
must be submitted in order for the
Commission to perform its preliminary
analyses of small, non-coordination
filings. Finally, the Commission
reiterates that any company may request
waiver of the filing requirements for
good cause.

Filings Covered by the Rule: Many of
the commenters express uncertainty
concerning the types of rate increase
filings that are affected by the proposed
regulations.

We agree with the commenters that
the Commission should more clearly
define the class of filings subject to the
new rule. The Commission’s intent is to
create a new, abbreviated filing option
for small increases in rates for non-
coordination, firm power and
transmission services, particularly small
requirements rate increase filings that
are based on a fully distributed cost of
service analysis (sometimes known as a

calculate thirteen-month average plant balances,
and Southern Companies interprets the proposed
regulations to require the use of end-of-year
balances instead of thirteen-month averages.

“net plant” cost of service).16 The
Commission will revise the regulations
to identify the class of filings covered by
new 835.13(a)(2)(i) as power or
transmission services that are: (1) not
covered by the filing requirements of
§35.13(a)(2)(ii); and (2) for which the
rate increase being sought is less than
$200,000 (without customer consent) or
less than $1 million (with customer
consent).

We will also change our regulations to
permit utilities to file under
§ 35.13(a)(2)(ii) rate increases, without
regard to the size of the proposed
increase, for firm coordination and
interchange services.

Filing Requirements: EElI maintains
that if the Commission decides to adopt
new filing requirements for small rate
increases, then greater clarity and
specificity in the filing requirements is
needed to avoid confusion and errors in
responding to the changes. We agree.
However, we disagree with EEI that the
Commission should or must explain, at
the level of detail used in the current
§35.13(h), what is expected. Such
specificity would unduly increase the
regulatory burden on most utilities that
file under this subparagraph. To meet
EEI's concerns and those of other
commenters, we will make the
following changes.

First, the final rule provides that filing
utilities should submit cost of service,
allocation, revenue, fuel clause and rate
design data that are ““consistent with the
requirements’ of other paragraphs of
part 35 that require similar information.
The final rule also requires filing
utilities to explain in narrative form
how and why various calculations are
made to develop the proposed rates.1?

Second, the NOPR proposed to make
§ 35.13(a)(2)(i) mandatory rather than
optional, thereby precluding utilities
from electing to file comprehensive
Period | statements, as allowed under
§35.13(a)(1). The revised regulation
makes clear that the filing utility may
elect to file under either paragraph.

Third, the revised regulation clarifies
the two-stage filing process proposed in
the NOPR. A utility that elects to file

16|n most but not all cases, rates developed under
a net plant approach are customer-specific, in that
costs are first allocated to each wholesale customer
group based on the demand and energy loads it
imposes on the company, after which customer
group-specific rates are developed based on the
customer group’s projected billing determinants.
See generally Southern Company Services, Inc., 61
FERC 161,339 at 62,337-38 (1992), reh’g denied, 63
FERC 161,217 (1993), appeal pending, No. 93-1165
(D.C. Cir. filed Feb. 11, 1993).

17 Narrative statements should address the rate
design and allocation factors employed in the filing,
explain all pro forma adjustments to test period
data, and describe specific costs or rate components
that are drawn from retail rate decisions.
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under revised § 35.13(a)(2)(i) need not
submit a comprehensive filing when it
makes its initial submittal, but it must
support all calculations that are not
derived directly from Form 1, and
explain how it has functionalized,
classified and allocated its costs. Should
the Commission set the proposed
increase for hearing, the filing utility
will be afforded a reasonable
opportunity to file testimony and
exhibits to fully support the
reasonableness of its proposed rates.
This approach minimizes regulatory
burdens while allowing the applicant to
balance the expense of preparing a
comprehensive filing versus the risk of
not initially sustaining its burden of
proof with an abbreviated filing.

Fourth, the NOPR used the terms
“historical test year” and “‘test period”
interchangeably and without reference
to the definition of Period | applicable
to other paragraphs of §35.13. The
revised regulation adds a definition for
“Test Period,” deletes references to the
“historical test year” and provides that
utilities that file under this
subparagraph must use as the test
period the most recent calendar year for
which actual data are available. Utilities
that elect to use a non-calendar year test
period must file rate increases under
§35.13(d).

The Commission notes that proposed
§35.13(a)(2)(i) inadvertently eliminated
the requirement that utilities submit rate
design information and the general
information now required for all
abbreviated rate change filings. The
final rule requires submission of the
general information specified in
paragraphs (b), (c)(2) and (c)(3) of
§35.13 and in §35.12(b)(2), while the
information required by § 35.13(c)(1),
§35.12(b)(5) and §35.13(h)(37) is
elicited as part of the revenue data,
allocation data and rate design
information requirements.

The final rule also requires that filings
under 8835.13(a)(2) (i) and (ii) comply
with Commission precedent and policy.

2. Other Changes to §35.13

The Commission will eliminate
§35.13(a)(2)(ii)(B) of the proposed
regulations 18 and make corresponding
editorial changes to § 35.13(a)(2)(iii)(A).
Section 35.13(a)(2)(ii)(B) cross-
references rate decrease filings made
under 8§ 35.27 pursuant to the 1987
reduction in federal corporate income
tax rates under the Tax Reform Act of
1986. However, § 35.27 was eliminated

18|t is §35.13(a)(2)(iii)(B) in the proposed
regulations.

in a previous rulemaking.1® Therefore,
this section is now superfluous.

A cross-reference to § 35.13(a)(2)(ii)
has been added to § 35.13(d)(1),
mirroring the existing reference to
subparagraph (a)(2)(i). In addition,
existing paragraph (d)(1), as printed in
the 1994 Code of Federal Regulations,
omits the word “this” prior to ‘“‘section”
as shown by brackets in the text below:

(d) Cost of service information—(1)
Filing of Period | data. Any utility that
is required under Section (a)(1) of [ ]
section to submit cost of service
information * * * The final rule
corrects these omissions.

D. Part 41—Accounts, Records and
Memoranda: Sections 41.3 and 41.7

In the NOPR the Commission
proposed to change its regulations to
provide that if a utility consents to a
matter’s being handled under the
shortened procedure under §41.3, that
utility has waived any right to
subsequently request a hearing under
§41.7 and may not later request such a
hearing. The Commission also re-stated
its policy that it will not assign
proceedings for hearings when there are
no material facts in dispute.

Baltimore Gas & Electric, Duke Power,
EEI and Southern Companies
commented on this proposed change.
Baltimore Gas & Electric recognizes that
the proposed change would eliminate
redundancy in the Commission’s
regulations and supports the proposed
change. Duke Power and EEI argue that,
rather than streamlining the
Commission’s procedures, the proposed
change will encourage utilities to
contest more issues under §41.7 in
order to preserve the right to a full
hearing.

We disagree. Persons subject to the
Commission’s accounting requirements
have the right of election under the
Commission’s procedures and, under
§41.7, have aright to seek a hearing on
any issue that they wish to contest. The
proposed change in the Commission’s
regulations would merely prevent such
persons from changing their minds in
mid-proceeding and deciding to contest
an issue that they had previously
recognized involved no disputed issue
of material fact. We do not think that
requiring persons to make their election
of procedure at the outset of a
proceeding will necessarily lead to more
hearings. Rather, it will more likely
reduce the number of hearings, because
public utilities will no longer have the
election to bring to hearing an issue that

19Eliminating Unnecessary Regulation, Order No.
541, 57 FR 21730 (May 22, 1992), Il FERC Stats.
& Regs. 130,943 (1992).

they had previously considered not to
be worthy of a hearing.

Southern Companies challenges the
Commission’s reiteration of its policy
that it will not assign proceedings for
hearings where no material facts are in
dispute. Southern Companies fears that
the Commission may use this policy to
deprive a person of the due process
right to a hearing. Southern Companies
concern is misplaced. The proposed
change will not deprive anyone of the
right to a trial-type evidentiary hearing
when such a hearing is warranted.
However, as Southern Companies
recognizes, a trial-type evidentiary
hearing is not necessary if no material
facts are in dispute.20

E. Proposed Procedural Modifications
and Revised Definitions Under Part
292—Regulations Under Sections 201
and 210 of the Public Utility Regulatory
Policies Act of 1978 (PURPA) 21 With
Regard to Small Power Production and
Cogeneration

The Commission is revising and
clarifying its procedural and technical
rules to reflect its experience with the
qualifying facilities (QF) program. By
adopting these clarifying changes, the
Commission is satisfying its continuing
PURPA obligation to review its policies
and rules that encourage cogeneration
and small power production, energy
conservation, efficient use of facilities
and resources by electric utilities and
equitable rates for electric consumers.

1. Administration of the 90-Day
Certification Period

When an applicant files an
application for Commission certification
of qualifying status with the Secretary
under §8292.207 of the Commission’s
regulations, §292.207(b)(5) provides
that within 90 days of the filing of an
application the Commission will issue
an order granting or denying the
application, setting the matter for
hearing, or “tolling’’ the time for
issuance of an order. In the NOPR, the
Commission noted some confusion on
the part of many applicants as to when
the 90-day period starts. The
Commission proposed to codify its
practice by revising 8 292.207(b)(3)(ii) to
provide that the 90-day period for
issuance of an order granting or denying
an application for Commission
certification of the qualifying status of a
facility does not begin until an applicant
has submitted all the information

20 See, e.g., General Motors Corp. v. FERC, 656
F.2d 791 (D.C. Cir. 1981); Citizens for Allegan
County, Inc. v. Federal Power Commission, 414
F.2d 1125 (D.C. Cir. 1969).

2116 U.S.C. 796(17)—(23), 824a-3.
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necessary to complete the application,
along with the appropriate filing fee.

Comments: Tenaska contends that the
proposed clarification perpetuates
uncertainty, since there is no provision
to notify an applicant when the
Commission considers the filing
complete. Electric Generation
Association points out that, without an
explicitly announced beginning point
for each application, no party can know
when, if ever, the 90-day period will
expire. It suggests that setting a clear
date for determining when the
Commission deems an application
complete would be consistent with the
60-day “‘deficiency’ notification process
for electric rate filings under § 35.2(c) of
the Commission’s regulations.
Independent Energy Producers suggests
that the Commission establish a
maximum period for staff to send to an
applicant any questions regarding the
application.22

SDG&E suggests that the
Commission’s Federal Register notice of
each supplemental filing that responds
to a staff inquiry identify the project, its
location, when the Commission deems
the application complete, when the
Commission will issue a decision or
tolling order on the application, or
when the Commission will deem the
application granted by virtue of the
passage of time.23

Commission Response: While the
Commission intends to process a
pending application for Commission
certification of qualifying status as

22 Some commenters advocate an initial period
ending 10 to 30 days after the filing of the
application, after which the application would be
treated as complete and no notification of a
deficiency could be made. Some commenters
further suggest that the number of deficiency
inquiries be limited to two. NEP also suggests that
a copy of the deficiency letter be served on the
utilities with which the QF is expected to deal.

American Cogen, American Forest and Paper,
American Iron and Steel, Electric Generation
Association, Independent Energy Producers,
SDG&E, Tenaska, and Texaco express concern that
repeated requests for additional information by the
Commission’s staff have the effect of extending the
process indefinitely. These commenters suggest that
the Commission treat an application for
Commission certification as automatically complete
when a completed Form 556 has been filed and/or
the application is otherwise literally responsive to
the Commission’s regulations.

23 Atlantic Electric and EEI want the Commission
to issue notices of all responses to deficiency
inquiries. Electric Generation Association also
proposes that the Commission delete the reference
to the Commission’s tolling the time for issuance of
an order. Electric Generation Association contends
that tolling has caused unnecessary delay in the
processing of applications and that the only basis
for tolling the operation of the 90-day period should
be an incomplete application. As noted above, in
this regard, proposed § 292.207(b)(3)(i) merely
corresponds to the Commission’s existing 90-day
action regulation at § 292.207(b)(5). Electric
Generation Association’s tolling policy proposal is
outside the scope of the instant proceeding.

rapidly as possible, the Commission
will not further restrict its ability to
evaluate such applications by providing
a maximum period for considering the
sufficiency of the application.24
Likewise, the Commission will not
adopt the practice of formally notifying
an applicant with respect to deficiencies
by a date certain; 25 nor will the
Commission indicate by notice in the
Federal Register when a filing is
complete.26

However, the Commission will amend
its regulations to provide that the
Commission will act within 90 days of
the filing of the application, or, if the
application is supplemented or
amended, within 90 days of the filing of
the supplement or amendment.
Commission action may include finding
the application deficient, granting or
denying the application, or tolling the
time for action.

2. Improvements to the Self-
Certification Process

In the NOPR, the Commission
proposed to amend § 292.207(a)(1) to
require that notices of self-certification
be in the form of an affidavit signed by
the facility’s owner, operator or
authorized representative. The
Commission’s intention was to provide
interested financing institutions, electric
utilities and state regulatory authorities
with greater assurance that a self-
certified cogeneration or small power
production facility conforms to the
Commission’s ownership and technical
criteria. The NOPR also proposed that a
self-certifying facility provide a copy of
its notice of self-certification to the

24 This is also consistent with the Commission’s
policy applicable to electric rate filings of not
providing a maximum period (within the 60-day
statutory review period) for considering the
sufficiency of the application. Regarding the 60-day
statutory review period, see Duke Power Company,
57 FERC 161,215 at 61,713 (1991); see also
Southern Company Services, Inc., 60 FERC 161,297
at 61,065-66 & n.12 (1992), aff'd sub nom. Alabama
Power Company v. FERC, 22 F.3d 270 (11th Cir.
1994) (any amendment or supplemental filing
establishes a new filing date for the filing in
question).

The steps the Commission has taken elsewhere in
this proceeding to improve the QF application
process, through clarifications and the
establishment of step-by-step procedures to follow
in Form 556, should result in more complete
applications being filed in the first place. However,
in the end, the speed with which the Commission
processes an application depends, in addition to
staff availability, primarily on the quality of the
submittal, its complexity, its novelty, whether it is
opposed, and the response time of the applicant to
any information inquiries.

25|n uncontested proceedings, staff informally
requests additional information by telephone in
order to speed the processing of an application. In
contested applications, staff must resort to formal
deficiency letters to obtain additional information.

26 The Commission will continue to notice
responses to deficiencies in the Federal Register.

utility with which the cogenerator or
small power producer intends to deal.
These proposed revisions were intended
to reduce reliance on the alternative
process through which the cogenerator
or small power producer submits an
application for Commission certification
accompanied by a filing fee.

Comments: Southern Companies
maintains that, in order for lenders and
investors to derive comfort from the
affidavit requirement, the Commission
must ensure that a notice of self-
certification with an affidavit is accurate
and reliable.2” SDG&E suggests that the
reason that more facilities have not
taken advantage of the self-certification
process is that the process is
inadequate.28 SDG&E does not think
that an affidavit is sufficient to provide
the requisite level of comfort to lenders
and to utilities with which the self-
certifying facilities intend to interact.2°
SDG&E points out that even under the
proposed self-certification procedure,
there is no substantive information
requirement, no guarantee that
submittals will contain the minimum
information required, and no
expectation that any party or the
Commission will ensure that a self-
certified facility meets the QF criteria.30

27 Among other comments, SDG&E asserts that it
is reasonable, in the absence of Commission review,
to require greater specificity as to what the affidavit
and notice of self-certification should pertain to.
SDG&E also suggests that an affidavit requirement
implies that a prior self-certification submitted
without an affidavit is of dubious legal value.
Electric Generation Association maintains that there
is no reason to require an affidavit, since even a
Commission determination on qualifying status is
considered void if it is based on erroneous facts.
Electric Generation Association further contends
that the current regulations do not suggest that a
notice of self-certification signed by an officer or
partner of the developer is less trustworthy or less
legally binding than a Commission certification of
qualifying status. NEP observes that an affidavit
will underscore the importance to the owner or
operator of accurately describing its facility. The
CPUC suggests that, in fairness to all interested
parties, including the signatory to the affidavit, the
Commission should set forth more clearly the
contents of the notice of self-certification.

28 Ridgewood observes that it is disputes about
the interpretation of the Commission’s regulations
by lenders, state commissions and utilities that
have prevented greater reliance on the existing self-
certification process.

29 Florida P&L observes that a utility, before
seriously undertaking any negotiations for
integrating a QF into the utility’s system, needs
something more concrete than a notice of self-
certification with an affidavit. Niagara Mohawk
proposes that a notice of self-certification describe
how a facility meets the QF criteria.

30 Southern California Edison notes that the
affidavit does not provide ongoing assurance that a
facility will continue to meet the QF criteria. In this
regard, Florida P&L suggests that the Commission
adopt a standardized annual or biennial affidavit
reporting requirement. Niagara Mohawk also
proposes that the Commission allow a utility to
periodically inspect the QF’s operations. These

Continued
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Similarly, Curran, Corbett & Stiles
submits that, since the proposed self-
certification process will continue to
involve nothing more than file-stamping
a submittal, lenders, government
agencies and utilities will continue to
demand proof of qualifying status for
loan approvals and other crucial
transactions, and cogenerators and small
power producers will continue to apply
for Commission certification.3t

SDG&E suggests that the self-
certification process would be more
meaningful if it were more like the full
Commission certification process.
SDG&E urges the Commission to require
that a notice of self-certification
incorporate the Form 556 information as
the Commission has proposed for
applications for Commission
certification.32 SDG&E also asks the
Commission to amend §292.207 to
provide that, unless a person files an
objection with the Commission within
90 days, the utility must meet its QF
obligations under §292.303.33

Arizona Public Service and SDG&E
suggest that the Commission require
self-certifying cogenerators and small
power producers to provide copies of
their submittals to electric utilities (a)
with which they intend to interconnect
for the purpose of transmitting and
selling electric power; and (b) from
which they intend to purchase
supplementary, standby, backup and

monitoring proposals are outside the scope of the
instant rulemaking proceeding.

31 American Forest and Paper maintains that the
affected utility also will likely continue to want a
Commission certification. Tenaska predicts that
lenders will not rely on an affidavit, as long as the
alternative, Commission certification process is
available. AGA and Utilicorp state that lenders will
not assume the risk to finance QF projects that do
not undergo a full Commission certification
process.

32 Atlantic Electric and EEI also favor a
requirement to include Form 556 information.
SDG&E contends that, contrary to what the
Commission had anticipated when it issued its
existing QF regulations, there has not always been
a free flow of information between utilities and
potential QFs.

SDG&E also maintains that a utility which does
not believe that a self-certified facility is qualified
does not have to purchase the electrical output from
the facility.

33 Curran, Corbett & Stiles asks the Commission
to state that a notice of self-certification constitutes
prima facie evidence that the facility is a QF.
Curran, Corbett & Stiles also suggests that the
Commission either indicate that the application
conforms to the requirements of § 292.203 or,
within a certain time period, issue a specific finding
to the contrary. American Cogen and Electrical
Generation Association suggest that the
Commission reinforce the self-certification process
by stating in the preamble to this rule and/or in
§292.207 that self-certification has the equivalent
legal effect of a Commission certification.
Independent Energy Producers suggests that the
Commission delineate what situations call for
Commission certification, in order to convince
lenders to rely more on self-certification.

maintenance power.34 Arizona Public
Service also suggests that self-certifying
cogeneration and small power
producers specify their anticipated
service needs so that utilities may better
plan and prepare their local and system
facilities, and obtain any necessary
regulatory approvals.35

Commission Response: As the
commenters observe, some lenders,
regulators and utilities appear to have
been unwilling to rely on the self-
certification process because they did
not think that the process provided
them with sufficient information to
independently verify the qualifying
status of the subject facility. Many of the
commenters have argued that simply
adding an affidavit to the notice of self-
certification would not instill enough
confidence to make the self-certification
process more authoritative.

The Commission continues to believe
that self-certification should be retained
as an option; it is unnecessary to
conduct a full review of each facility,
even in instances where outside lenders
and investors will be involved.
However, in consideration of the
various comments, and in recognition of
the various other clarifications being
made in this final rule, the Commission
will not adopt the proposed affidavit
requirement. Instead, the Commission
will modify the self-certification process
to: (a) Incorporate the Form 556
information requirement that the
Commission is also adopting for
applications for Commission
certification; and (b) require that
cogenerators and small power producers
provide copies of the notice of self-
certification to each affected state
commission and to each affected electric

34 Florida P&L notes that the Commission’s
current regulations at § 292.207(c)(1) require that a
cogenerator or small power producer that chooses
to self-certify must provide the electric utility
purchaser with at least 90 days’ advance notice of
the transaction.

35 Detroit Edison suggests that a notice of self-
certification include a notice, suitable for
publication in the Federal Register, that sets out the
pertinent data regarding the application. Detroit
Edison submits that publication of such a notice
would allow interested parties to bring errors in the
application to the Commission’s attention. Detroit
Edison also suggests that the applicant provide the
appropriate state commission and the affected
utility with a copy of any notice of self-certification,
or application for Commission certification or
recertification filed with the Commission.
Similarly, Atlantic Electric, Arizona Public Service,
EEI, Florida P&L, LILCO, NEP and SDG&E suggest
that either the Commission or the applicant apprise
affected parties (including the regulatory
commission of each state where the QF and the
affected utility is located) of any QF submittal or
any Commission deficiency letter, through Federal
Register notice and/or by sending each a copy of
the document.

utility.36 The self-certifying cogenerator
or small power producer must also
specify the utility services that it
intends to request (see item 3b of Form
556).

If electric utilities do not agree that a
notice of self-certification is valid, they
may challenge QF status by filing a
petition for a declaratory order. If
lenders, etc. are not convinced, they
will continue to require that the
potential QF facility obtain Commission
certification of QF status before
financing a project.

The formal completion and
submission of Form 556 to demonstrate
that a facility conforms with the
Commission’s QF criteria will not
constitute a substantive burden on those
selecting the self-certification process. A
cogenerator or small power producer
submitting a notice of self-certification
under the current regulations already
must analyze the characteristics of its
facility to determine whether it meets
the Commission’s qualifying criteria.
The completion of Form 556 will assist
both novice and experienced
cogenerators and small power
producers. It will serve as a step-by-step
guide to determining whether a
proposed facility qualifies for
certification. Many notices of self-
certification recently filed with the
Commission have incorporated similar
documentation.

Through the use of Form 556, the self-
certification process will be similar to
the Commission certification process,
because it will incorporate sufficient
substantive information to allow an
affected commission or electric utility to
challenge the notice of self-certification.

The self-certification process will
largely remain a simple, quick and
economical procedure. There will
continue to be no Commission review or
filing fee, and the process should
promote discussions between self-
certifying cogenerators or small power
producers and the affected electric
utilities and regulatory commissions.
These discussions should provide the
parties an opportunity to timely and
informally resolve any problems. The
final rule revises proposed
§292.207(a)(1)(ii) accordingly.

3. Revocation of Qualifying Status

Proposed §292.207(d)(1) provided
that the Commission may revoke the

36 Affected state commissions are the regulatory
commissions of the states where the QF and any
affected electric utilities are located. An affected
utility is an electric utility to which the QF intends
to interconnect, transmit and sell electric energy, or
from which the QF intends to purchase
supplementary, standby, back-up or maintenance
power.
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qualifying status of a QF that it has
certified under §2292.207, if the facility
fails to comply with any of the facts or
representations that it presented in its
application for Commission
certification.37 The NOPR further
provided that, before undertaking any
substantial alteration or modification of
a qualifying facility that has been
certified under § 292.207, a small power
producer or cogenerator may apply to
the Commission for a determination that
the proposed alteration or modification
will not result in a revocation of
qualifying status. The NOPR provided
that the small power producer or
cogenerator should accompany the
application for recertification with
supporting material, notice and a filing
fee.

Comments: American Forest and
Paper maintains that revocation of
qualifying status under proposed
§292.207(d)(1) pertains only to material
facts or representations, and even then,
only to reliance on the Commission’s
order on qualifying status. It notes that
the Commission has held on a number
of occasions that the failure of a facility
to operate in accordance with any of the
facts or representations presented in an
application for Commission certification
does not necessarily affect the
continued qualifying status of the
facility. Rather, the failure affects only
the legal force of the Commission’s
certification order that relied on those
facts and representations.38

EEI reads proposed §292.207(d)(1) as
allowing any person to request that the
Commission revoke the qualifying status
of a facility. NEP suggests that the
owners of qualifying facilities should
provide filings under § 292.207(d)(2) to
the utilities with which they
interconnect.

Finally, NYSEG and Niagara Mohawk
argue that the Commission should make
it clear that a utility may deem a facility
to be ineligible for PURPA benefits even
if the Commission has not decertified
the facility. They reason that, if a notice
of self-certification is sufficient to
qualify facilities for PURPA benefits,
and Commission certification is not
necessary, then utilities should be able
to declare facilities ineligible for PURPA
benefits without any action on the
Commission’s part. NYSEG and Niagara

37 The Commission’s regulations do not provide
for revocation of a notice of self-certification. Other
entities (e.g., electric utilities) may: (1) Move for
revocation of a Commission certification of QF
status; or (2) file a petition for a declaratory order
that a self-certified or Commission-certified facility
does not comply with all applicable QF
requirements. See, e.g., UNIGAS Corp., 67 FERC
161,142 (1994).

38 See, e.g., Sithe/Independence Power Partners,
L.P., 61 FERC 1 61,212 at 61,786 (1992).

Mohawk also suggest that the
Commission amend §292.207(d)(1) to
provide that, after gathering sufficient
data demonstrating that a facility is not
a QF, a utility may file an affidavit to
that effect with the Commission.

Commission Response: The
Commission agrees with American
Forest and Paper’s assessment of the
consequences of a facility’s failing to
operate as represented in the
cogenerator’s or small power producer’s
application for Commission
certification. The Commission will
amend proposed § 292.207(d)(1) to make
it clear that a facility may continue to
be qualified despite changed
circumstances, provided that the facility
continues to meet the qualifying
criteria.3®

The Commission will not require
owners of facilities to provide a copy of
a filing made under §292.207(d)(2)
directly to each utility that transacts
business with the facility because the
Commission will publish notice of such
filings in the Federal Register. The final
rule clarifies and revises §292.207(d)(1)
accordingly.

Regarding Niagara Mohawk and
NYSEG’s argument that a utility may
deem a facility to be ineligible for
PURPA benefits, we note that, in
Independent Energy Producers
Association, Inc. v. California Public
Utilities Commission, 36 F.3d 848 (9th
Cir. 1994), the court struck down, as
preempted by federal law, a CPUC
program that allowed electric utilities to
suspend payment of contractually-
authorized rates in favor of lower,
alternative rates when QFs do not meet
the applicable operating and efficiency
standards. The court found that the
Commission has exclusive authority to
determine whether a QF is in
compliance with the applicable
operating and efficiency standards. Id.
at 853-59. The court added that it is the
Commission’s responsibility to decertify
QFs—not the state’s responsibility. Id. at
855, 859. While the Commission may
take up this matter in the future, we will
not delay this proceeding in order to
address it at this time.

4., Pre-Authorized Recertification

The Commission proposed at
§292.207(a)(2) to provide for
streamlined Commission recertification
of certain minor changes to those
facilities which the Commission had
already accorded qualifying status

39 Under proposed §292.207(d)(1) any person
with standing to do so may request the Commission
to revoke the qualifying status of a facility. See
Liquid Carbonic Industries Corp. v. FERC, 29 F.3d
697 (D.C. Cir. 1994) with regard to standing to
contest a QF certification.

under §292.207(b). The NOPR proposed
that a cogenerator or small power
producer would simply report such a
change in the form of a letter describing
the change in sufficient detail to enable
the Commission to readily determine
that the modification falls within the
scope of a list of pre-approved minor
changes. A report of a pre-authorized
change would not require a filing fee.40

Comments: Detroit Edison requests
that the pre-authorized recertification
procedure provide for notice in the
Federal Register and/or service of the
application for recertification upon each
affected utility and state commission.
Detroit Edison submits that this would
provide state commissions and utilities
with information for system planning
and would allow state commissions and
utilities to bring to the Commission’s
attention special circumstances
regarding a particular facility and/or
factual errors in an application for
recertification. EEI, Atlantic Electric and
NEP also recommend publishing notices
of recertification in the Federal Register
and request that the Commission direct
cogenerators and small power producers
to provide copies of the notice directly
to all affected parties.4*

SDG&E would limit pre-authorized
changes to those changes involving
name, installation or operation date, or
change to power generation equipment.
It argues that, except for these changes,
meaningful evaluation of a facility’s
continued adherence to the
Commission’s standards cannot occur
unless the owner or operator of the
facility supplies sufficient information
to conduct an analysis. Based on this
reasoning, SDG&E contends that the
Commission should generally require a
cogenerator or a small power producer
to apply for a Commission
determination under § 292.207(d)(2) that
a change to its facility will not result in
revocation of qualifying status.
Alternatively, SDG&E suggests that the
cogenerator or small power producer
provide notice to the Commission of the
change in the form of an affidavit. In
either case, SDG&E recommends that
the cogenerator or small power producer
provide an updated Form 556 and a
copy of the filing to each affected utility.

EEI contends that some of the
proposed pre-authorized changes can

40The Commission proposed that if it approves
the change(s), it would return the report stamped
“approved.” The proposed rule further provided
that if the Commission does not approve the
proposed change(s), it would treat the report as a
full §292.207(b) filing and assess a filing fee.

41NEP also suggests that applicants also provide
a copy of any filing under § 292.207(d)(2) to each
of the utilities with which the QF is expected to
transact business.
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have a significant effect on purchasing
and wheeling utilities. EEI states, for
example, that a change in the maximum
net power production capacity of a QF
can affect utility obligations regarding
the amount of power to be purchased
and the amount of backup and
maintenance power that the utility must
provide to the QF; that a location
change can affect a utility’s point of
interconnection with the QF, as well as
a utility’s transmission and distribution
system requirements; or that a change in
the QF’s fuel could affect the facility’s
performance and reliability.

Southern California Edison is
concerned that some of the proposed
pre-authorized changes (i.e., changes
with regard to site, thermal load, fuel
use, plant size, cogeneration thermal
host or prime-mover technology) may
result in a new QF project and may have
a significant effect on a contracting
utility. It urges the Commission to
delete these changes from the
Commission’s list of automatically
approved, pre-certified changes.42

Southern Companies is concerned
about the effects that a change in
location may have on utility planning,
and on transmission and distribution
systems, in the absence of adequate
notice to the utility. Detroit Edison
points out that a change in location of
a QF may affect the local utility’s ability
to accommodate the facility, especially
since the Commission’s pre-authorized
change proposal seems to contemplate
that a QF may move from the service
territory of one utility to that of another,
or even move from one state to another.

On the other hand, Tenaska suggests
that the Commission’s list of
automatically approved, pre-certified
changes should be even more expansive.
It proposes that the Commission permit
a change in power generation
equipment whenever there is no
material or substantial change in
capacity or operating characteristics of
the facility. Tenaska also urges that the
Commission extend to coal, other fossil
fuels, and waste the pre-authorized
changes permitted for oil and natural
gas usage by a cogeneration facility.

American Cogen and Electric
Generation Association propose
additional pre-approvals: (a) For
changes within an existing corporate
structure; (b) for changes in the equity
interests (to ensure that the facility

42Southern California Edison notes that the CPUC
has instructed utilities not to accept certain
modifications under existing power purchase
contracts in the absence of corresponding
concessions from the cogenerator or small power
producer. Southern California Edison is concerned
that the Commission’s treatment will conflict with
the CPUC’s directive.

continues to comply with the ownership
requirements of § 292.206); and (c) for
changes in the steam host that do not
affect levels of thermal output or the
operating and efficiency values of the
facility.

EEIl recommends that the Commission
clarify that a self-certified cogenerator or
small power producer also may file a
notice of self-recertification with regard
to the Commission’s pre-authorized
changes and that such minor changes
will not result in a self-certified
facility’s losing its qualifying status.43

Commission Response: In
consideration of the comments, the
Commission will adopt the proposed
rule with the modifications discussed
below. The Commission will pre-
authorize ownership changes within a
corporate family that do not affect the
ultimate upstream derivative ownership
in the facility (8§ 292.207(a)(2)(i)(A)).44
The Commission will also pre-authorize
changes in the steam host when there is
no change in the thermal application or
process (§292.207(a)(2)(i)(M)), and
extend its pre-authorization of changes
in oil and natural gas use by a
cogeneration facility to other fuels
(8292.207(a)(2)(i)(E)).45

The Commission will not adopt EEI’s
suggestion that the Commission extend
the pre-authorized changes to the self-
certification procedure. The Pre-
authorized Commission recertification
procedure is not available to a self-
certified facility because, under self-
certification, the owner or operator of
the facility is free to report any change.

We are also deleting the proposed
regulatory text which stated that the
Commission would return these
submittals stamped “‘approved.” The
deleted text is inconsistent with the new
procedure that pre-approves certain
types of changes.

Finally, because of concerns about the
effect on utility planning and utility

43EEI observes that proposed § 292.207(a)(2)(i)
limits reports of pre-authorized minor changes to
those QFs previously certified by the Commission,
and that this seems to suggest that a self-certified
facility might be subject to revocation of qualified
status as a consequence of the institution of similar
minor changes. In addition, EEI states that
§292.207(a)(2)(ii) is confusing because of its
reference to the term “application.” According to
EEI, the term makes it appear to require that a
§292.207(d)(2) filing, which pertains to a change
that will not result in the revocation of qualifying
status, is mandatory for a Commission certified
facility but discretionary for a self-certified facility.
Yet, EEI argues, §292.207(d)(2) seems to suggest
that a filing under that section is discretionary for
all QFs.

44\We encourage applicants to describe such
ownership changes with the aid of a corporate
relationship chart.

45Because there is no efficiency standard
applicable to the use of other fuels by a
cogeneration facility, any change in the use of such
fuels also warrants pre-authorization.

systems, the Commission will require
that cogenerators and small power
producers provide affected utilities and
state commissions a copy of any report
of pre-authorized changes filed under
§292.207(a)(2).

The Commission declines to adopt the
CPUC’s proposal that it indicate which
modifications the Commission
considers too fundamental to include in
a list of pre-approved changes. The
intent of adopting a list of pre-
authorized changes in the final rule is
to authorize changes that are sufficiently
minor for purposes of QF status that it
is unnecessary to obtain specific
Commission approval each time such
changes are made. If a change is not
included on the list, then the pre-
authorized change procedure cannot be
used, and the cogenerator or small
power producer must apply for
recertification or file a notice of self-
recertification.

The final rule revises § 292.207(a)(2)
accordingly.

5. Qualifying Transmission and
Interconnection Equipment

The Commission proposed to amend
the definition of the term *‘qualifying
facility” to include transmission lines,
transformers and switchyards to reflect
Commission precedent.46 As proposed,
cogenerators, small power producers
and utilities could use such equipment
only to transmit qualifying power from
the QF to the purchasing electric utility
and to transmit supplementary, standby,
backup and maintenance power from an
electric utility to the QF.

Comments: NEP contends that a
generic rule that allows transmission
equipment to be a component of a QF
is ill-advised. NEP and Pennsylvania
P&L suggest that the Commission
should continue to consider this issue
on a case-by-case basis. NEP is
concerned that, under a generic rule,
electric utilities may find themselves in
the difficult situation of needing to tap
into QF transmission lines and obtain
wheeling in order to serve load growth
in their own service territories. NEP is
also concerned that the presence of
qualifying transmission facilities might
affect: (a) A utility’s transmission and
distribution plans; (b) public safety; and
(c) the environment.

Pennsylvania P&L is concerned that
codification of the QF transmission line

46See, e.g., Clarion Power Company (Clarion), 39
FERC 161,317 (1987); Kern River Cogeneration
Company, 31 FERC 161,183 (1985) (Kern River);
Malacha Power Project, Inc. (Malacha), 41 FERC
961,350 (1987); see also, Oxbow Geothermal
Corporation, 67 FERC 161,193 (1994) (Oxbow)
(granting recertification when the QF leased spare
transmission capacity to an adjacent QF and
disclaiming FPA jurisdiction over the lease).



Federal Register / Vol. 60, No. 16 / Wednesday, January 25, 1995 / Rules and Regulations

4843

and interconnection lines precedent
could result in the exemption of more
transmission lines from state
environmental siting review. It notes
that the State of Pennsylvania does not
regulate QF-owned transmission lines.4?
Southern California Edison is concerned
that the proposed definition may cause
conflicts with state and local authorities
that regulate the construction,
ownership and/or operation of
transmission facilities, despite the
Commission’s clarification in the NOPR
with respect to the continued
applicability of Federal, state and local
siting and environmental requirements
to such equipment. Edison, Arizona
Public Service and EEI ask the
Commission to clearly state in the final
rule that Federal, state and local siting
requirements continue to apply to QF-
owned transmission lines.

EEI also observes that the proposed
reference to the use of qualifying
transmission and interconnection
equipment for “‘qualified power” sales
by QFs is ambiguous, since the term is
undefined. EEI further observes that the
reference is unnecessary because the
Commission is only concerned about
power sales by the QF portion of a
facility. Finally, EEI submits that one
could interpret the proposed definition
of qualifying facility to prohibit a QF’s
use of qualifying transmission and
interconnection facilities to purchase
power other than supplementary,
standby, maintenance and backup
power for the non-qualifying portions of
a facility. EEI suggests that the
Commission did not intend to be so
restrictive in its definition.

American Cogen, American lron and
Steel, General Electric, Independent
Energy Producers, and Texaco want to
expand the permitted uses of qualifying
transmission and interconnection
facilities to include transmission and
wheeling of a QF’s power to other
parties. Texaco suggests that the
Commission should include in the
definition of a qualifying facility any
facilities that deliver electric energy to
third parties, such as thermal hosts or
other entities, and any facilities that
provide transmission access under the
provisions of the Energy Policy Act of
1992.

American Cogen contends that,
whether a QF is selling electric energy
at retail to industrial customers is
irrelevant for the purpose of
determining QF status. American Cogen
argues that it would make no sense to
deny qualifying status to the

47This is Pennsylvania’s choice. Certification
does not exempt QFs from environmental siting
requirements.

transmission and/or interconnection
portion of a facility merely because the
facility is engaged in power sales to end
users. American Cogen says that the
Commission’s inquiry has been focused
on and should continue to focus on
whether a facility meets the fuel use
standard, operating and efficiency
standards and ownership criteria.
American Iron and Steel contends that
restricting the use of qualifying
transmission and interconnection
equipment to transactions with utilities
would be contrary to precedent.48

American Iron and Steel also suggests
that, since PURPA does not bar retail
sales where such sales are permissible
under state law, the Commission should
clarify the definition of a QF to provide
for qualifying status of transmission and
interconnection facilities and similar
facilities that provide power to non-
utility parties. Otherwise, American
Iron and Steel argues, by precluding
qualifying transmission and
interconnection facilities where a QF
transmits electric energy to retail
customers, the Commission would place
restrictions on state authority over retail
sales, a restriction that Congress sought
to prevent under PURPA.

AGA counters that the Commission
should not permit the transmission and
wheeling of electric energy for and to
third parties over qualifying
transmission facilities, because § 210 of
PURPA only encourages the local
generation of alternative energy.
According to AGA, PURPA does not
encourage the transmission of
alternative sources of electric energy to
third parties.

Commission Response: The
Commission will codify its precedent
concerning qualifying transmission
lines and interconnection equipment at
§292.101(b)(1). The Commission is not
changing the case-by-case disposition of
applications for the certification of
qualifying facility status that include
transmission lines and interconnection
facilities.

The Commission also agrees with the
suggestions of several commenters that
it should more fully codify Commission
precedent by clarifying or expanding the
defined uses of transmission lines and
interconnection facilities. PURPA does
not preclude QFs from selling at retail.4®
However, transmission lines or
interconnection facilities that are found

48 American Iron and Steel refers to PRI Energy
Systems, Inc., (PRI Energy), 26 FERC 161,177
(1984); Oxbow Geothermal Corporation, 36 FERC
161,398 (1986); and Union Carbide Corp., 48 FERC
161,130, reh’g denied, 49 FERC 161,209 (1989),
affirmed sub nom., Gulf States Utilities Co. v. FERC,
922 F.2d 873 (D.C. Cir. 1991) (Union Carbide).

49 See PRI Energy, supra, n.48.

to be part of a QF—whether used for
wholesale or retail sales—may be used
only for the purpose of effectuating the
QF’s sale of power; transmitting other
QFs’ power; transmitting standby,
maintenance, supplementary and
backup power to other QFs; 50 or
transmitting back-up power, etc. to the
QF or its thermal users in appropriate
circumstances.5! In other words, the
final rule will allow the transmission
and interconnection components of the
QF to serve the same users that are
served by the power production
components of QFs, to serve other QFs,
and to serve the backup, etc. needs of
the QF, and its thermal host, in
appropriate circumstances. The
Commission’s modified definition of
qualifying facility will, accordingly,
recognize that QFs may use
transmission lines and interconnection
facilities to exchange electric power
without regard to the nature of the
purchaser of the QF’s power.52

EEI's reference to the qualifying
“portion” of an entire facility is unclear.
It is, therefore, difficult to evaluate EEI’s
concern that the proposed revised
definition of a QF may overly restrict
the allowable types of power purchases
that qualifying transmission lines and
interconnection facilities may transmit.
In any event, the Commission, in this
proceeding, is simply codifying its
practice and precedent concerning the
transmission lines and interconnection
facilities of a QF.

With respect to Texaco’s suggestion to
expand the facilities covered in the
definition to those used to provide
transmission access under the
provisions of the Energy Policy Act,S3
the suggestion is beyond the scope of
this rulemaking.>4

The Commission agrees with
Southern California Edison, EEl and

50See Oxbow, supra, n.46.

51See Union Carbide, supra, n.48.

52Purchasers that receive electric energy over the
QF’s transmission lines and interconnection
facilities may be directly or indirectly
interconnected purchasing utilities as contemplated
in, e.g., Kern River; Western Massachusetts Electric
Company, 59 FERC 161,091, reh’g denied, 61 FERC
161,182 (1992), and §292.303 (a) and (d) of the
Commission’s regulations; they may also be
affiliated and unaffiliated thermal hosts in accord
with, e.g., Kern River; Alcon (Puerto Rico), 38 FERC
961,301 (1987), affirmed, Puerto Rico Elec. Power
Auth. v.FERC, 848 F.2d 243 (D.C. Cir. 1988); and
Union Carbide; or they may be retail customers,
when permitted by state law, in accord with PRI
Energy.

53The Energy Policy Act became effective on
October 24, 1992. Public Law No. 102-486, 106 Stat
2776 (1992). The Commission issued the NOPR in
this proceeding on November 16, 1992.

54However, the Commission’s preliminary view
is that a QF that is a transmitting utility, see 16
U.S.C. 793(23), would not lose its qualifying status
if the Commission ordered the QF to provide
transmission services under FPA section 211.
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Arizona Power that it is appropriate to
modify the definition of qualifying
facility to make it clear that Federal,
state and local siting and environmental
requirements apply to such
transmission lines and interconnection
facilities.

The final rule revises § 292.101(b)(1)
accordingly.

6. Power Production Capacity

In the NOPR, the Commission
proposed to add a new § 292.202(s),
which would codify Commission
precedent regarding the power
production capacity of a QF. The
Commission proposed to determine a
QF’s maximum net sendout based on
the safe and reliable operation of the
facility. The Commission also proposed
to measure the QF’s power production
capacity at the point of delivery to the
transmission system of the
interconnected utility.5s

Comments: Commenters
recommended that the Commission
measure power production capacity at
each point of interconnection with each
purchaser,sé or at the first point of
interconnection with the transmitting
utility.5” The CPUC suggests that
electric power output must be net of any
parasitic loads.

Southern California Edison suggests
that the Commission define power
production capacity in terms of the
expected operating conditions during
the period when the purchasing utility
most needs power, taking into account
factors such as ambient temperature at
the time of system peak load and the
QF’s power commitment.58 Southern
California Edison is also concerned that
one could construe the proposed
§292.202(s) language to allow the
owners and operators of QFs to choose
to purchase power to meet a facility’s
auxiliary load requirements in order to

55Net output determines whether small power
production facilities that are not eligible solar,
wind, waste or geothermal facilities as defined by
section 3(17)(E) of the FPA, conform to the 80 MW
size limit of §292.204(a) and whether their owners
and operators are eligible for regulatory exemptions
provided at §§292.601 and 292.602 of the
Commission’s regulations. See, e.g., Malacha Power
Project, Inc., 41 FERC 161,350 (1987);
Massachusetts Refusetech, Incorporated, 25 FERC
61,406 (1983); Power Developers, Inc., 32 FERC
961,101 (1985), rehearing denied, 34 FERC 161,136
(1986); and Penntech Papers, Inc., 48 FERC 161,120
(1989).

56 Comments of American Cogen.

57 Comments of Independent Energy Producers.

58 According to Southern California Edison, its QF
power purchase contracts specify the amount of
electric power which it can rely on at the time of
its maximum system peak demands. Southern
California uses such contract capacity in its long-
term system planning because the QF capacity
amount reflects expected operating conditions
rather than the most favorable operating conditions.

artificially increase the amount of power
sendout.

General Electric suggests case-specific
treatment for cogeneration facilities that
employ gasifiers.s®

On November 29, 1993, as
supplemented on December 3, 1993,
Granite State Hydropower Association
(Granite State Hydropower), whose
members own or operate approximately
40 small hydroelectric projects in New
Hampshire, filed an ‘““emergency”
motion for clarification or to reopen this
proceeding and rescind the proposal to
codify decisions.®0 Granite State
Hydropower opposes codification of the
Commission’s decisions in Power
Developers, Inc.,61 and Turners Falls
Limited Partnership,2 at least insofar as
it might apply to hydroelectric small
power production facilities that are in
operation when such codification might
take effect.63 Granite State Hydropower
requests that the Commission either
rescind the proposed rule or clarify that
it would apply such a change in
eligibility requirements to future
hydroelectric small power production
facilities only.

Commission Response: The
Commission notes that in two pending
proceedings 64 issues have been raised
concerning the policy set forth in
Turners Falls. The Commission is
reviewing those issues and will address
them in those proceedings. The
Commission is not prepared at this time
to issue a final rule regarding the policy
set forth in Turners Falls. The
Commission may, in the future, codify
its policy on this matter after it has had
more experience with the issue. The
Commission will not adopt the
proposed definition of power
production capacity at this time.

7. Increased Specificity of the
Qualifying Facility Filing Requirements:
Form 556

In the NOPR, the Commission
proposed a standardized application
form (Form 556) to facilitate successful

59 A gasification system converts coal, waste and
other by-product materials to fuel gas, which may
be burned in a power production facility.

60\We shall treat their motion as a comment on
the NOPR.

6132 FERC 161,101 (1985) (Power Developers).

6255 FERC 161,136 (1991) (Turners Falls).

63 According to Granite State Hydropower, the
New Hampshire Public Utility Commission (New
Hampshire Commission) has interpreted the
eligibility restrictions of Turners Falls to have, in
effect, overruled the New Hampshire Commission’s
1981 regulations implementing PURPA and certain
of this Commission’s Part 292 regulations.

64Carolina Power & Light Company, v. Stone
Container Corp., Docket Nos. EL94—-62-000 and
QF85-102-005; Connecticut Valley Light & Power
Company v. Wheelabrator Claremont Company,
Docket Nos. EL94-10-000 and QF86-177-001.

applications for Commission
certification of qualifying status. The
Commission intended that Form 556
would also make small power producers
and cogenerators more aware of the QF
standards that apply to their facilities;
under the current regulations one must
examine the history of related cases and
the language of the pertinent regulations
to be sure of the specific standards that
apply to particular facilities. To make
this effort less burdensome to
applicants, Form 556 allows
cogenerators and small power producers
to report the specific characteristics of
their facilities. The form also provides
for the step-by-step application of
pertinent regulations to their facilities.
When accurately completed, Form 556
should readily reveal whether a facility
substantially complies with the
applicable criteria, and reduce the
number of Staff inquiries for more
information from applicants.

Comments: With respect to the
general requirement for Form 556,
SDG&E suggests changing the title of
Form 556 to make it clear that it applies
to proposed, as well as to existing
facilities. American Cogen cautions that
verifying the useful thermal output of
proposed facilities (item 14a): (a) Will
be an extremely cumbersome procedure;
(b) will, of necessity, be based on
approximations; and (c) may raise
utility concerns, prompt premature
interventions, and cause administrative
difficulties.

Southern California Edison
recommends that applicants include an
updated Form 556 with each filing
submitted under §292.207(d)(2) in
connection with a substantial
modification to a facility. AGA urges the
Commission to dispense with the
detailed information requirements and
request only the most basic technical
information.s5 American Forest and
Paper maintains that identification of
the utility that will purchase and/or
wheel the facility’s qualified power
(item 3b) is unnecessary, since that
information has nothing to do with
qualifying status.

Arizona Public Service proposes that
the QF specify the name of each affected
utility customer, as well as the
magnitude of its displaced load. SDG&E
proposes that the applicant describe in
writing the operation of the principal
components of the facility, and that the
applicant also address supplementary
firing devices and incorporate a detailed

65While the Commission notes that AGA’s
suggestion that the Commission change its policy
and rely on minimal information is beyond the
scope of this proceeding, its proposal would
undercut the Commission’s efforts to reduce the
incidence of incomplete filings.
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thermodynamic heat balance diagram.s6
SDG&E recommends that Form 556
require an applicant to more narrowly
specify the facility’s electric power
production capacity in terms of the
qualified portion of the facility instead
of simply on a stand-alone basis (item
4b).

American Forest and Paper asks the
Commission to delete the proposed
inquiry into the total energy input of a
facility (items 4d and 5). It notes that,
for a small power production facility,
item 7 addresses compliance with the
fossil fuel use limits and that, for a
cogeneration facility, the fuel used is
relevant only for compliance with the
efficiency standard. According to
American Forest and Paper, item 11,
concerning operating and efficiency
values for cogeneration, should apply
only to oil or natural gas fueled
cogeneration facilities.

EEI recommends that the Commission
broaden its consideration of waste
energy input (item 4d) to include the
Commission’s ““no current commercial
value” test or a United States
Department of the Interior, Bureau of
Land Management (BLM) waste
determination. SDG&E recommends that
the Commission add new item 4e,
which would require a description of
the QF’s point of delivery with the
purchasing utility. It also suggests that
Form 556 require an applicant to
present the facility’s energy input (item
5) in terms of “lower heating value.” 67

EEI suggests that the Commission
make its determination of the amount of
total energy input into a small power
production facility (Item 7) in terms of
Btu/Ib. or Btu/cubic ft. of gas at standard
temperature and pressure and that Form
556 require an applicant to specify the
annual Btu consumption of primary
fuel. EEI notes that Form 556 does not
define eligible and non-eligible small
power production facilities (Item 8).68

66 This information should be provided in Form
556, items 4a and 10.

67 Lower heating value refers to the amount of
useful heat energy that can be obtained during the
combustion process, since the latent heat of water
vaporization in the combustion of hydrocarbon
fuels is not recoverable. Order No. 69, FERC Stats.
and Regs., Regulations Preambles 1977-1981
930,134 at 30,937. Section 292.202(m) requires that
one use lower heating value to measure the energy
input of oil or natural gas. SDG&E also asks the
Commission to require an applicant to specify the
conversion factor that it uses to convert the higher
heating value to the lower heating value.

68 Under section 3(17)(E) of the FPA, eligible
facilities are certain solar, wind, waste and
geothermal powered small power production
facilities that are not capped at the PURPA 80 MW
size limit, for which a filing regarding QF status had
been submitted to the Commission by the end of
1994 and for which the construction must generally
commence before the end of 1999.

American Cogen maintains that a
cogeneration system cycle diagram
depicting the physical arrangement of
system components (item 10) is often
premature and burdensome, since
certification often occurs before
selecting a general contractor and
completing the detailed layout.
American Cogen also contends that
small facilities, under 2 MW, should be
exempt from the cycle diagram
requirement. The CPUC, observing that
items 10 and 14 address cogeneration
system input and output values,
suggests that it would be useful to
directly relate each input and output
value to the cycle diagram to show more
clearly what each value represents.®°
SDG&E suggests that, for absorption
chiller thermal applications, there
should be specification of the heat that
will be sent to the chiller’s cooling
tower, and any factor converting the
chilled water in terms of net Btu cooling
output to net heat input to the chiller,
as well as the relevant flow rates,
temperature, pressure, and enthalpy.

SDG&E suggests that the Commission
should require an applicant to specify
the entity that will purchase the useful
thermal energy output from the facility
and any affiliation such entity may have
with the cogenerator (item 12). SDG&E
further recommends that the description
of any heat dump, exhaust bypass or
other such device for dumping,
transferring or applying heat to
something other than the designated
useful thermal energy output
application, be provided in writing
along with a simple diagram (item 13).
AGA contends that, since distribution
heat losses are an inherent and
unavoidable characteristic of thermal
consumption and are not a function of
how thermal energy is created, Form
556 should not call for calculations of
distribution heat losses.

EEI proposes that, if the Commission
decides that applicants must include a
completed Form 556 with all QF related
filings, the Commission specify the type
of filing that the Form 556 submission
pertains to (e.g., Commission
recertification, self-recertification, or
pre-authorized change). EEI also
suggests a requirement that, at all times,
proper and accurate metering or other
measuring and recording will be
conducted to verify continuing
compliance with the operating and
efficiency standards. American Forest
and Paper contends that the routine
Federal Register notice accorded
applications for Commission

69 The Commission agrees that there should be a
correlation between the input and output
information provided in items 10 and 14.

certification should be sufficient to alert
nearby utilities and other interested
parties about potential QF obligations.

Commission Response: Applications
for Commission certification under
§292.207(b) must include Form 556.
Further, because the final rule will
require filings under § 292.207(d)(2) to
conform to the requirements of
§292.207(b), filings under
§292.207(d)(2) will include a completed
and current Form 556. The Commission
will also require that notices of self-
certification under § 292.207(a)(1)
include a completed Form 556.
However, the final rule does not require
applicants to include Form 556 with
preauthorized change filings under
§292.207(a)(2). To do so would be
inconsistent with the notion that
preauthorized changes do not require
additional Commission review.

Concerning EEI’'s comments about
verification of compliance with
operating and efficiency standards, the
Commission notes that cogenerators and
small power producers are responsible
for installing adequate monitoring
equipment to ensure compliance with
the Commission’s regulations.

In response to American Forest and
Paper’s comment that Federal Register
notice should suffice for applications for
Commission certification, as we noted
above, the adoption of Form 556 is
intended to benefit QFs by facilitating
successful applications for Commission
certification and making cogenerators
and small power producers more aware
of QF standards. American Forest and
Paper’s comments concerning notice to
affected utilities does not account for
these benefits. Moreover, as discussed
elsewhere in this final rule, the
Commission is requiring a completed
Form 556 for each self-certification
filing, which, at revised item 3b, will
specify the purchasing and wheeling
utilities, if known. Since the
Commission does not publish notices of
self-certification in the Federal Register,
the Commission will require that
applicants provide copies of notices of
self-certification to each affected utility
and state commission.

We decline to adopt American
Cogen’s proposal to exempt facilities
under 2 MW from the cycle diagram
requirement. A cycle diagram is a
minimal showing of the operation of the
cogeneration process.

We decline to adopt SDG&E’s
suggestion that applicants specify
several factors related to absorption
chiller thermal applications. The
Commission has held that PURPA does
not require the thermal use to be the
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most efficient; the requirement is that it
be “useful.” 70

Concerning AGA’s comment that
Form 556 should not require
calculations of distribution heat losses,
the Commission recognizes that
accounting for inefficiencies of heating
and cooling equipment is burdensome
and unnecessary. Form 556 will not
require that applicants specify this
information.

The Commission will publish Form
556 in Part 131 of the Commission’s
regulations. To help focus attention on
the relevant standards, the Commission
will divide the form into three parts.
Part A, entitled ‘“General Information To
Be Submitted By All Applicants” (items
1-6), covers: (a) The identity of the
applicant; (b) the type of facility (small
power or cogeneration); (c) the expected
or actual installation and operation
dates, (d) the fuel input and power
output; and (e) the identity of the
relevant utilities with which the facility
will transact business. Part B, entitled
“Description Of the Small Power
Production Facility” (items 7-8),
concerns certain restrictions on use of
oil, natural gas and coal and the one-
mile limit on common fuel supplies
shared by multiple facilities. Part C,
entitled “Description Of the
Cogeneration Facility” (items 9-15),
concerns compliance with, inter alia,
the operating and/or efficiency
standards, and contains sections that
specifically pertain to topping-cycle
(items 13-14b) and bottoming-cycle
(item 15) facilities.

To make Form 556 easier to use, the
Commission is eliminating
redundancies and, wherever possible,
cross-referencing items to related
sections of the Commission’s
regulations or stating the underlying
FPA or Commission requirement.

The Commission is also modifying the
title of Form 556 to indicate that
applicants must complete up-to-date
Forms 556 for both existing and
proposed facilities.”t The Commission

70 See Bayside Cogeneration, L.P., 67 FERC |
61,290 at 62,007 & n. 7 (1994).

71 The Commission is not requiring owners and/
or operators of facilities that have applications for
certification pending before the Commission, or that
the Commission has already certified, or that have
already filed a notice of self-certification to file
Form 556 unless they file for Commission
recertification or self-recertification after the
effective date of this final rule.

With respect to facilities not yet built or
operating, small power producers and cogenerators
must present the relevant information, to the extent
possible, in the form of planned compliance. If the
small power producer or cogenerator does not
supply sufficient information, the Commission will
not be able to certify the facility, or the information
in a notice of self-certification will not be adequate
to ensure that the facility is a QF.

is requiring a description of the
operation of the principal components
of the facility (item 4a). The
Commission is clarifying the reference
to eligible small power production
facilities (item 8) with an explanation
and a reference to section 3(17)(E) of the
Federal Power Act. The Commission is
also requiring that an applicant specify
the identity of the thermal host; but the
Commission is not requiring that in all
cases applicants must divulge their
affiliation with the cogenerator (item
13).72

The Commission is also not requiring
applicants to specify the utility load that
a QF will displace, since it is sufficient
for utility planning and system
operating purposes that applicants
identify all of the utilities with which
they expect to transact business. The
Commission’s practice has long required
that applicants provide information on
thermal delivery losses and any thermal
energy return, in order to determine the
amount of the useful thermal energy
output of the facility (item 14a).
Experienced cogenerators have
routinely provided this information.
The Commission is not eliminating this
critical requirement.”3 The final rule
clarifies Form 556 accordingly.

F. Proposed Technical Modifications for
Qualifying Small Power Production and
Cogeneration Facilities Under Part 292

1. Calendar Year Fossil Fuel Use and
Operating and Efficiency Value
Calculations

The Commission’s current rules
require cogeneration facilities to meet
the operating and efficiency standards
on a calendar year basis.”4 Small power
production facilities must meet a similar

72 The affiliate relationship between the
cogenerator and the thermal host is not relevant
unless the thermal application or process, or the
end product produced with the aid of the thermal
output from the facility, is not common. Since most
thermal applications or processes, and/or the end
products produced with the aid of such, are
common, this information is usually not necessary.

73 Section 292.202(h), as revised in this final rule,
defines thermal energy in terms of thermal energy:
(1) Which is made available to an industrial or
commercial process (net of any heat contained in
condensate return and/or makeup water); (2) which
is used in a heating application (e.g., space heating,
domestic hot water heating); or (3) which is used
in a space cooling application (i.e., steam or hot
water used by an absorption chiller). Item 14a will
contain these three categories.

Line losses and heat exchanging equipment losses
must be deducted from the total thermal energy
actually consumed. For example, any thermal
energy rejected by an absorption system at the input
to the chiller must be deducted from the useful
thermal output, since what is rejected is not used
for cooling purposes. Also, the proper location of
the metering equipment at the host site can
eliminate the need to calculate line losses.

74 See, e.g., Everett Energy Corporation, 45 FERC
161,314 (1988).

requirement with respect to the
proportion of fossil fuel use.

The NOPR proposed to convert the
existing calendar year operating and
efficiency standards (for cogeneration
facilities 75) and the current calendar
year fossil fuel standard (for small
power production facilities 76) to 12-
month standards, because many QFs
have experienced difficulty meeting the
standards during the first calendar year
of operation. For example, if a
cogeneration facility first produces
electric energy late in the year, it may
not have enough time under normal
operation during the remainder of the
calendar year to meet the Commission’s
operating and/or efficiency standards.
Likewise, it may miss the peak thermal
usage of its host(s), and so may be
unable to comply with the
Commission’s operating and/or
efficiency standards for that calendar
year.

In the NOPR, the Commission
proposed to base its determination of
whether a QF meets the Commission’s
technical standards in its first year of
operation by examining the facility’s
operation for a period of 12 consecutive
months beginning with the date on
which the QF first produces electric
energy. The Commission proposed to
base subsequent determinations upon
each ensuing 12-month period.
Accordingly, the Commission proposed
to replace the phrase ‘““during any
calendar year” in §8292.204(b)(2),
292.205(a) and 292.205(b) with the
phrase ““on a consecutive 12-month
basis beginning with the date the facility
first produces electric energy.”

Comments: American Forest and
Paper suggests a 60 to 90-day grace
period beginning with the first
production of electric energy to permit
the completion of facility testing. Upon
commercial operation, the 12-month
standard would apply. Independent
Energy Producers suggests that the
Commission apply the new 12-month

75 The current operating standard requires all
topping-cycle cogeneration facilities to have at least
a 5 percent operating value with regard to useful
thermal energy output (§ 292.205(a)). Oil or gas-
fired topping-cycle cogeneration facilities are also
subject to an efficiency standard (§ 292.205(a)). The
useful electric power output of the facility plus one-
half the useful thermal energy output must be no
less than 42.5 percent of the total energy input of
natural gas or oil. If the useful thermal energy
output is less than 15 percent of the total energy
output (i.e., the operating value is less than 15
percent), the efficiency value must be 45 percent
rather than 42.5 percent. For supplementary fired
bottoming-cycle facilities, the useful electric power
output must be at least 45 percent of the total oil
and natural gas input (§ 292.205(b)(1)).

76 The use of coal, oil and natural gas by
qualifying small power production facilities is
limited to certain purposes and cannot exceed 25
percent of the total fuel input (8§ 292.204(b)(2)).
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standard to consecutive 12-month
periods, rather than to rolling 12-month
periods beginning with each month.

Pennsylvania P&L suggests that the
Commission apply the 12-month
standard only to new QFs in order to
minimize administrative problems with
existing QFs whose power purchase
contracts may be based on calendar year
periods. SDG&E and Southern California
Edison suggest that the Commission
continue to apply the existing calendar
year standard, beginning with the first
full calendar year of a QF’s operation
and apply the new 12-month standard
only to the initial period of operation.?”
SDG&E and Southern California Edison
believe that this would respond to the
Commission’s concern about the
difficulties QFs initially encounter in
their operation and make it easier for
utilities to monitor the operation of a
large number of QFs.78

Commission Response: American
Forest and Paper’s proposal to establish
a 6090 day grace period for new
facilities is beyond the scope of this
proceeding and the Commission will
not adopt it.

The Commission is revising its
regulations to require that the technical
standards be measured during the first
year of operation, on a consecutive 12-
month basis beginning with the date the
facility first produces electric energy. A
new facility can fail to meet the
technical standards in any period from
one to 11 months as long as the facility
meets the technical standards for the 12-
month period. Compliance with the
technical standards will be required on
a calendar year basis beginning with the
first full calendar year of operation
following the date of initial electric

77 Southern California Edison also suggests that,
since certain combined-cycle configurations have
characteristics of both topping-cycle and bottoming-
cycle facilities, the Commission should make the
operating and efficiency standards for combined-
cycle facilities the same as for topping-cycle
facilities. The Commission considers combined-
cycle installations to be topping-cycle facilities
subject to the operating and efficiency standards
applicable to such facilities.

Southern California Edison suggests that the
Commission should also require combined cycle
facilities to calculate the efficiency value to take
into account total energy input. The Commission
includes the total energy input of only oil or natural
gas to such topping cycle facilities in the
calculation of the efficiency value.

78 SDG&E also contends that the current operating
and efficiency standards have failed to encourage
alternative energy development and conservation
and suggests that the Commission should initiate a
new rulemaking proceeding to raise the operating
and the efficiency standards. At this juncture,
however, the Commission is primarily concerned
with codifying QF precedent and otherwise
streamlining its QF regulations. It is not prepared
to initiate another generic QF proceeding at this
time.

power production.”® This should
simplify compliance with contracts and
regulations. The final rule revises the
Commission’s operating, efficiency and
small power fuel use standards
accordingly.

2. Clarification of the Sequential Use of
Energy Requirement

In the NOPR, the Commission
proposed to clarify its requirements
pertaining to cogeneration facilities’
sequential use of energy and useful
thermal energy output. The
Commission, therefore, proposed to
define sequential use of energy in a new
§292.202(t); in the final rule, this new
section is designated § 292.202(s). The
NOPR also proposed to codify
Commission precedent that: (a) A
topping-cycle installation must
subsequently use some of the reject heat
from the electric power production
process for a useful thermal purpose;
and (b) that the useful portion of
thermal energy output refers to the heat
used in a heating or cooling application
or made available to a commercial or
industrial process.80 In the case of a
bottoming-cycle cogeneration
installation, where all of the energy is
first used for a commercial or industrial
process, the Commission proposed that
the facility must subsequently use some
of the reject heat to produce electric
power.

Comments: EEI refers to a multiple
turbine cogeneration configuration in
which some of the turbines are
sequentially producing electric power
and useful thermal output, and other
turbines are only producing electric
power. EEI contends that the latter
turbines should not qualify because they
do not save fuel. Southern Companies
also maintains that sequential energy
use must remain central to the

79 Under this approach, small power producers
and cogenerators will account for the early period
of a QF’s operation under both the 12-month
standard and the calendar year standard. For
example, with respect to a facility that first
produces power on July 1, 1994, conformance with
the 12-month standard will be necessary for the 12-
month period ending June 30, 1995. In addition,
conformance with the calendar year standard will
be necessary for that facility for the calendar year
ending December 31, 1995.

80 Under the Commission’s proposal, a topping-
cycle cogenerator applicant would provide a mass,
heat balance (cycle) diagram to demonstrate
sequentiality, an adequate level of useful thermal
energy output, and conformance with the operating
and efficiency standards. Cycle diagrams delineate
average annual hourly energy flows at various
points of the cogeneration facility (including points
of fuel input and working fluid input), accounting
for hourly and seasonal variations, and conditions
such as temperature, pressure and enthalpy (heat
content) at these inputs, at the outputs of the prime
movers, and at delivery points to the thermal
application/process, and account for losses between
the cogenerator and the host.

qualifying cogeneration facility concept.
AGA approves of the Commission’s
discussion in the NOPR on this matter,
because it contemplates that useful
thermal energy will be extracted at any
point along a chain of linked turbines
rather than from every turbine in a
multi-turbine topping-cycle installation.

SDG&E asks the Commission to
specify a minimum percentage
threshold for sequentially produced
useful thermal energy output. It submits
that the setting of a minimum threshold
would better promote the conservation
and efficiency goals of PURPA. SDG&E
also recommends that the Commission
exclude from the operating and
efficiency values of a facility the
incremental electrical and thermal
output related to any supplementary
firing in a combined-cycle (topping-
cycle) extraction turbine configuration.
SDG&E contends that to allow
supplementary firing when only a token
portion of the thermal input is
converted to useful thermal energy
output is not an efficient use of energy.

American Cogen suggests that the
Commission require facilities to account
for inefficiencies in the thermal host’s
equipment with greater specificity.
However, if the Commission’s intent is
to net out such inefficiencies from the
useful thermal energy output at each
point of interconnection with the
thermal process or application,
American Cogen contends that
accounting for such inefficiencies is
onerous and should not be adopted.
Electric Generation Association raises
similar concerns. Independent Energy
Producers suggests that the Commission
use an approach similar to that
proposed for waste fuels and provide a
non-exclusive list of useful thermal
purposes to help reduce any
uncertainty.

SDG&E is concerned that the
proposed revised definition of useful
thermal energy output does not exclude
heat dumped or rejected after delivery
to the process, and that space and
domestic water heating and cooling uses
have not been included in useful
thermal energy output.81 SDG&E also
suggests that a modified independent
business purpose test be applied to
determine the usefulness of novel
thermal applications or processes.

Commission Response: With regard to
the concerns of EEI, Southern
Companies and American Cogen, the
Commission’s final rule both maintains
the sequential use of energy concept and
permits a QF to extract useful thermal
energy at any point along a chain of

81 (See Electrodyne Research Corporation, 32
FERC 9 61,102 (1985) (Electrodyne)).
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turbines as long as the turbines are
linked in a sequential energy flow.
While SDG&E believes that the
proposed definition of sequential use of
energy was too vague, the Commission
notes that the new definition explicitly
considers the operating standard with
respect to topping-cycle cogeneration
facilities. Under the operating standard,
5 percent of the total energy output of

a topping-cycle cogeneration facility
must be useful thermal energy output in
order for a facility to meet the
sequentiality requirement.

The Commission agrees with
American Cogen and Electric
Generation Association that it is unduly
burdensome for cogenerators to compile
data on net useful thermal energy
output that accounts for host equipment
inefficiencies, and that this requirement
would not be consonant with
streamlining the QF regulations. It is not
practical to account for inefficiencies
related to each piece of host equipment.
The Commission, however, agrees with
SDG&E’s proposal to clarify the
definition of useful thermal energy
output to clearly account for such
common applications as space heating
and space cooling, and domestic water
heating.

The Commission declines to adopt
Independent Energy Producers’
proposal to create a non-exclusive list of
useful thermal energy output
applications and processes similar to
the proposed list for waste fuels. Since,
by design, most thermal applications
and processes are common and,
therefore, presumptively useful, a listing
of permitted thermal applications/
processes would be virtually impossible
to compile. Also, any such list would
likely exclude unforeseen variations of
previously allowed thermal
applications/processes that would also
fall within the presumptively useful
category.

SDG&E has raised a concern about
separate firing in combined cycle
facilities, in which fuel is used to
produce steam, some of which is
directly used in the thermal application/
process and some of which is used in an
extraction turbine generator to produce
additional electric energy and
subsequently additional thermal output.
As long as the direct and indirect use of
thermal output amounts to 5 percent of
the facility’s total energy output, the
facility meets the operating standard
and the sequential use of energy
requirement. The Commission does not
allow the use of duct burners (i.e.,
separate firing of heat recovery boilers)
solely to produce electric power in

condensing turbine configurations.82 In
response to SDG&E’s suggestion to
modify the independent business
purpose test, the Commission, has not
proposed to modify its Electrodyne
standard in this proceeding. Thus,
SDG&E’s proposal is beyond the scope
of the instant proceeding.

The final rule adopts § 292.202(s)
accordingly.

3. Section 292.204(a)—Criteria for Small
Power Production Facilities

In the NOPR, the Commission
proposed to amend § 292.204(a) of its
regulations to reflect the addition by
Congress of subsection 3(17)(E) of the
Federal Power Act (FPA) pursuant to
the Solar, Wind, Waste, and Geothermal
Power Production Incentives Act of
1990, as subsequently amended in 1991
(the Incentives Act). Subsection 3(17)(E)
temporarily removed the otherwise
applicable subsection 3(17)(A) 80 MW
size limitation on eligible small power
production facilities.

Eligible facilities are those solar,
wind, waste and geothermal powered
small power production facilities for
which either a notice of self-
certification, or an application for
Commission certification, was
submitted to the Commission by
December 31, 1994. In addition,
construction of eligible facilities must
commence not later than December 31,
1999, or, if not by then, reasonable
diligence must be exercised toward the
completion of such facilities taking into
account all factors relevant to their
construction.

Comments: EEI suggests that the
Commission require that operators of
eligible facilities provide evidence that
they have made a good faith effort
toward the timely completion of such
facilities by December 31, 1999, taking
into account all factors relevant to their
construction, in order to maintain
eligibility for exemption from the size
restriction.

Independent Energy Producers
expresses concern that under the
Incentives Act, as amended, existing
small power production facilities of
greater than 80 MW may lose their
qualifying status if they must be
recertified subsequent to December 31,
1994. They request that the Commission
clarify that recertification of an existing
eligible solar, wind, waste or geothermal
small power production facility larger
than 80 MW after December 31, 1994,
will not endanger that project’s
qualifying status. Independent Energy
Producers asserts that it would be

82 See Adolf Coors Company, 34 FERC 1 61,209
(1986).

unreasonable to interpret the Incentives
Act, as amended, to take away existing
benefits from a project which otherwise
meets all eligibility requirements simply
because it undergoes modification or
some other change in circumstances, not
related to the size cap, requiring a
subsequent filing some time during the
project’s useful life. Such modifications
include minor changes in a project’s
size, transmission routing, or ownership
and occur frequently, according to
Independent Energy Producers.

Commission Response: In adding
Subsection 3(17)(E) to the FPA,
Congress only required that applicants
exercise reasonable diligence toward the
completion of construction of eligible
small power production facilities, in
those instances when construction has
not commenced by December 31, 1999.
In deciding to allow eligible small
power producers to start construction
after December 31, 1999, Congress
obviously considered the potential for
delays, yet, notably, it did not establish
a requirement that construction be
completed by any particular date.
Therefore, it would not be appropriate
for the Commission to adopt EEI’s
suggestion to require in all cases eligible
small power producers to demonstrate
reasonable diligence to complete
construction of eligible facilities by
December 31, 1999.

In response to Independent Energy
Producers, we do not believe that an
eligible solar, wind waste or geothermal
facility will lose QF status if,
subsequent to December 31, 1994, such
facility either files a notice of self-
recertification or an application for
Commission recertification, as long as
the project is not fundamentally altered
from the project described in the notice
of self-certification or application for
Commission certification filed prior to
January 1, 1995.83

The Commission will retain the
proposed regulatory text for 18 CFR
292.204(a).

4. Waste

In the NOPR the Commission
proposed to drop the existing definition
of “‘waste’ as a by-product material.84

83 At this juncture, the Commission believes it is
appropriate to determine whether a project has been
fundamentally altered on a case-by-case basis.

84 PURPA does not define the term “waste.” In
the preamble to its final rule implementing PURPA,
the Commission defined waste as ‘‘by-product
materials other than biomass.” FERC Stats. and
Regs., Regulations Preambles, 1977-1981 ] 30,134
at 30,934. In Kenvil Energy Corporation (Kenvil), 23
FERC 9 61,139 (1983), the Commission found that,
to be waste, an energy source must be both a by-
product and have no commercial value.
Subsequently, the Commission found that applying
the by-product test is not only cumbersome, but
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The Commission intended to make it
easier to determine the energy sources
that certain qualifying small power
production facilities can use. To make it
easier to certify a qualifying facility, the
Commission also proposed to list
specific energy sources that it had
previously approved for treatment as
waste.85

Comments: EEI and Southern
Companies are concerned that
eliminating the by-product test in the
revised definition of waste may
encourage the deliberate creation of a
waste material. Each recommends that
an energy source not qualify as waste
unless it would otherwise exist in the
absence of the QF that will rely on it.

American Iron and Steel, Utility
Systems Florida, Anthracite IPPs and
Independent Energy Producers suggest
that whether the owner or operator of a
QF pays for the energy source, incurs
costs associated with its removal and
transportation to the QF, and adds value
by way of upgrade, should not affect the
determination of commercial value.
American Iron and Steel proposes that
the Commission consider commercial
value in the context of its value to
potential purchasers other than owners
and operators of QFs. Anthracite IPPs
observes that upgrades, such as cleaning
and washing, might be necessary before
a QF can use a waste. Utility Systems
Florida notes that almost everything has
some commercial value after it is
cleaned, and suggests that the
Commission define waste in terms of an
energy source that is both an
environmental hazard and has little or
no commercial value.

American Iron and Steel, EEIl and
Southern Companies urge the
Commission to state that, once the
Commission determines that a QF’s
energy source is waste, the Commission
will continue to treat that energy source
as waste even if the waste subsequently
acquires commercial value. They
maintain that this approach is necessary
to maintain the QF’s qualifying status.

The CPUC, EEI and Southern
Companies propose that the
Commission periodically review and
update its list of waste materials.86

also is not needed to address the issue of what
constitutes waste. For example, in Big Horn Energy
Partners, 38 FERC 1 61,265, order on rehearing, 40
FERC 9 61,305 (1987) (Big Horn), the Commission
certified as waste, coal which was not a true by-
product of the coal mining operation but was
simply not extracted because it was unwanted.

Section 292.202(a) defines “‘biomass” as any
organic material not derived from fossil fuels.

85 The Commission intended that its waste list not
be exclusive.

86The CPUC notes that the proposed waste list is
based upon market data for the period 1987 through
1991. EEI is concerned that technology may quickly

Anthracite IPPS and Applied Energy
argue that it is unnecessary to limit
petroleum coke and used rubber tires to
that which cannot be commercially
marketed, since the Commission has
already listed each item as waste.8”
American Iron and Steel suggests that
the Commission specifically list coke
oven gas and blast furnace gas as
waste.s8

Ridgewood and RW Partners suggest
that the Commission include on the list
of waste environmentally problematic
substances such as used crankcase oil
and other used petroleum products.8®
Anthracite IPPs recommends that the
Commission include on the waste list
coal “fines,” regardless of their BTU
content.® |t argues that fines are
extremely difficult to handle because of
their small particle size and their
tendency to become difficult to handle
when wet.91 Anthracite IPPs also
proposes that the list be expanded to
include subbituminous coal or blends of
bituminous and subbituminous coal,
regardless of whether such material is in
place or is a refuse.92

cause a listed waste to acquire some economic
value. Southern Companies, concerned about delay,
recommends that the Commission establish a list of
wastes but not include the list in the Commission’s
regulations. Southern Companies suggests that the
Commission invite public comment on the list and
update the list periodically.

87 Anthracite IPPs cites Sunlaw Energy Corp., 37
FERC 162,255 (1986) and Exeter Energy Limited
Partnership, 48 FERC 162,135 (1985). Applied
Energy cites Ultrapower, Inc., 34 FERC 162,144
(1986), GWF Power Systems Company, Inc., 45
FERC 162,159 (1988), and the Commission’s
discussion of petroleum coke without regard to its
commercial value at FERC Stats. and Regs.,
Regulations Preambles 1977-1981 130,134 at
30,934. In that latter discussion, the Commission
also referred to refinery gas and plastics as
additional examples of waste.

88 American Iron and Steel states that these gases
cannot be marketed outside the steel industry due
to low Btu content, intermittent production, and
capture and storage problems. It also suggests that
the Commission consider including as waste steel
industry process gases such as Corex off-gas and
direct steel making off-gas.

89Rjdgewood, RW Partners, Utility Systems
Florida, Donald L. Warner and Steven Anthony
Duff maintain that listing used crankcase oil as
waste would provide an incentive for its proper
disposal, reduce its role as an environmental
nuisance, encourage its recycling for use in electric
generation, help reduce oil imports, and remove
skepticism among lenders as to the status of self-
certified facilities that rely on it.

9 Fines are small or powdery-sized particles of
coal that result from coal mining, sizing or
processing operations.

91 Anthracite IPPs further states that utilities do
not specifically purchase fines, and that fines are
typically in the form of silt comprised of coal fines
and ash materials from coal washing operations and
are disposed of in settling or slurry ponds.

92Subbituminous coal has a lower heat content
than bituminous coal, averaging 9,000 Btu/Ib.

Anthracite IPPs also proposes that the
Commission regard as waste: (1) Top or bottom
anthracite coal, and (2) subbituminous and

Commission Response: The
Commission is simplifying the
qualifying status determination of
facilities that use waste energy inputs in
two ways. First, the Commission is
publishing a list of waste energy inputs
that the Commission has previously
approved. Second, the Commission is
streamlining its waste determination
process for those energy inputs that do
not appear on the list, by changing its
two-part Kenvil approach (i.e.,
application of a “‘by-product test” in
conjunction with a “little or no current
commercial value” test) to require only
that the proposed waste fuel source
have little or no current commercial
value.

Section 292.204(b) requires that, for a
waste-fueled qualifying small power
production facility, 75 percent or more
of the total energy input to the facility
must be waste.93 Determining whether a
facility meets this criterion will entail
an evaluation of the average quality
characteristics of the fuel, if the fuel is
a waste fossil fuel energy input to a
facility, or a description of the facility’s
energy input if it is not using a waste
fossil fuel.

The final rule will provide that even
if the owner and/or operator of a QF
pays for a material and incurs expenses
to transport and upgrade it, the material
is a waste if no other sector of the
Nation’s economy uses the material; but,
if there is a demand for the material,
other than in the QF industry, the
material is considered to have
commercial value and is, therefore, not
waste under the “little or no commercial
value” test. The Commission will not
consider value to the cogenerator or
small power producer as commercial
value. Should a waste material acquire
commercial value after the Commission
has certified a facility that uses such
material, or after a small power

bituminous coal that the United States Department
of the Interior’s Bureau of Land Management (BLM)
has determined to be waste, including any of this
coal with the same characteristics that may extend
onto non-Federal or Indian land not under the
BLM'’s jurisdiction. Anthracite IPPs notes that, since
BLM jurisdiction only extends to Federal or Indian
lands, the waste list’s reference to BLM approved
wastes on such lands is redundant.

Anthracite IPPs also wants the Commission to
provide in its regulations that any coal source not
listed as a waste in the Commission’s regulations
may qualify as waste upon a showing that it has no
commercial value. Anthracite IPPs also wants all
references to Btu or ash content to refer to average
values so that variations in Btu or ash content will
not preclude a potential fuel source from qualifying.

93Section 292.204 reads in relevant part, as
follows:

(b) Fuel use. (1)(i) The primary energy source of
the facility must be biomass, waste, renewable
resources, geothermal resources, or any
combination thereof, and 75 percent or more of the
total energy input must be from these sources.
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producer or cogenerator has filed a
notice of self-certification referring to
such material, the facility will not lose
its qualifying status because the material
from which it generates electric energy
has acquired commercial value.®4

The requirement that the waste energy
input exist in the absence of the QF
industry will allow the Commission to
regard as waste those materials that are
not by-products of industrial processes
but are nevertheless unwanted, while
precluding the creation of contrived
energy inputs for the sole purpose of
having the Commission view them as
“waste.”

It is virtually impossible to develop a
simplified determination procedure that
will work perfectly to determine what is
waste. There may, for example, be
substances that the Commission has not
listed as waste and do not qualify as
waste under the “‘no commercial value”
component of the test that, nevertheless,
may truly be waste. The Commission
will consider reasonable proposals for
the special treatment of specific
materials as ‘““waste,”” on a case-by-case
basis.

The Commission will list petroleum
coke and used rubber tires as waste,
without reference to their commercial
marketability.®5 The Commission will
also add refinery off-gas and plastic to
the list of those materials that it regards
as waste. The Commission will consider
the average Btu and ash content of coal
located in refuse ponds when
determining whether it is waste.

The Commission notes that it
currently accepts BLM determinations
regarding waste coal located both within
BLM'’s jurisdiction and located on non-
Federal or non-Indian lands outside of
BLM'’s jurisdiction, provided that
applicants show that the latter refuse is
an extension of a portion of the relevant
coal seam (e.g., top or bottom coal) or

94The Commission rejects Southern Companies’
suggestion that the Commission publish updated
lists of waste materials without revising its
regulations. Under Southern Companies’
recommended procedure, there would still be
notice and comments and the Commission would
still frequently have to update its list of waste
materials. The Commission would be taking on an
additional administrative burden without saving
any time.

It would be impractical to establish a special
update procedure for the waste list. Since various
materials may gain or lose commercial value over
time, a detailed listing of waste materials could
require frequent revisions of the Commission’s
regulations.

95 Petroleum coke is a by-product of the oil
refining process that is very low in volatile matter,
usually high in sulfur content, and an
environmentally hazardous waste. Used rubber
tires, while high in heat content, are not burned in
conventional boilers, do not represent an energy
source for electric utilities, and are detrimental to
the environment.

other refuse source (e.g., refuse pile)
determined to be waste by BLM.
However, since reference to Federal or
Indian lands serves to clarify the extent
of BLM’s jurisdiction for all applicants,
the Commission sees no reason to
modify the regulatory text in this
regard.%6

The Commission will not list as
waste: Anthracite and bituminous coal
fines; subbituminous coal; blends of
bituminous and subbituminous coal
having an average heat value greater
than 9,500 Btu per pound with an
average of 25 percent or more ash
content; or used crankcase oil or other
used petroleum products.®?

In this proceeding, the Commission
does not intend to make generic rulings
on specific materials that it has not
previously considered. With respect to
materials which the Commission has
not listed as “‘waste,” an applicant is
always free to submit a showing that in
a particular case the material has little
or no current commercial value and
would not exist in the absence of the QF
industry.

Finally, in light of the Commission’s
treatment of waste natural gas for
cogeneration purposes,®8 the final rule
will provide that a cogeneration facility
may use a waste that meets the
definition of § 292.202(b) as an energy
input without considering the waste
fuel’s energy input to the cogeneration
facility in computing its efficiency value
under §292.205.

The Commission agrees with
Anthracite IPPs’ suggestions that any
coal source not listed as a waste in the
Commission’s regulations may qualify
as waste upon a showing that it has
little or no commercial value and that
all references to Btu or ash content refer
to average values.

The final rule revises and clarifies
§§292.202(b) and 292.205 accordingly.

9% See Big Horn.

97 Some Anthracite and bituminous coal fines,
when dried and where transportation distances are
short, have a high Btu content and commercial
value. Some public utilities and various other
entities use anthracite silt ponds as a source of fuel.
See Electrodyne. Form 423 data for 1992 suggest
that electric utilities purchase subbituminous coal
with a heat content of 9,500 Btu per pound and an
ash content of more than 25 percent.

Used crankcase oil is currently reprocessed for
use as an industrial boiler fuel, in asphalt
production and cement kilns. It is also refined for
use in lubricants and for reuse as motor oil.

The Commission lacks sufficient information to
support a generic finding that hot gases, such as
oxygen furnace off-gas and hot blast furnace air,
have no commercial value.

9%8Red Top Cogeneration Project, L.P., 62 FERC
161,205, reh’g denied, 65 FERC 161,044 (1993).

G. Part 294—Procedures for Shortages
of Electric Energy and Capacity Under
Section 206 of Public Utilities
Regulatory Policies Act

In the NOPR, the Commission
proposed to modify §294.101(b) to
provide that a public utility need not
file with the Commission a contingency
plan for accommodating shortages of
electric energy or capacity affecting its
firm power wholesale customers, or
modify such a contingency plan already
on file with the Commission, if the
public utility includes certain
provisions in the appropriate wholesale
rate schedule. The Commission also
proposed to modify §294.101 by adding
a new paragraph (f), which would
provide that, if a public utility includes
in its rate schedule provisions that it
will report anticipated shortages of
electric energy or capacity to
appropriate state regulators and to its
wholesale customers, then the public
utility need only report to the
Commission the nature and projected
duration of the anticipated capacity or
energy supply shortage and furnish a
list of the firm power or wholesale
supply customers likely to be affected
by the shortage.

EEI, NEP and Southern Companies
support the proposed revisions to the
Commission’s reporting requirements.
Baltimore Gas & Electric asks the
Commission to eliminate the
requirement to report to the
Commission anticipated shortages of
electric energy and/or capacity for those
public utilities that file an Integrated
Resource Plan or least-cost plan
containing the required information
with their State regulatory authorities.

The Commission declines to adopt
Baltimore Gas & Electric’s suggestion.
As the Commission noted in the NOPR,
section 202(g) of the FPA requires that
public utilities file contingency plans
for shortages with the Commission as
well as with any appropriate state
regulatory authority. To satisfy section
202(qg), it is not enough for public
utilities to file contingency plans with
state regulatory authorities only; they
must also file with this Commission
contingency plans that affect wholesale
customers.

The proposed rule simply gives a
public utility the option of not
separately reporting its contingency
plans if it already includes certain
provisions in its wholesale rate
schedules. Otherwise, the public utility
must file a brief statement, summarizing
the public utility’s contingency plans. If
a public utility does not avail itself of
the new rate schedule option, it will
merely have to summarize how, under
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the plan that it files with the state, it
will treat its wholesale customers in the
event of a shortage of electric energy.
The Commission does not consider this
requirement burdensome, and the
requirement will satisfy the
Commission’s obligation to ensure that
a public utility will treat its wholesale
customers in a fair and non-
discriminatory manner in the event of a
shortage of electric energy. Accordingly,
the Commission adopts the changes to
part 294 as proposed in the NOPR.

H. Part 382—Annual Charges

The proposed rule would modify
§8382.102 and 382.201, which pertain
to the requirement that public utilities
report total annual adjusted sales for
resale megawatt-hours and total annual
coordination sales megawatt-hours for
the purposes of computing annual
charges. Under the proposed rule,
public utilities that are exempt from
filing Form 1 would be subject to the
annual charge regulations and would be
assessed annual charges.®® The
proposed rule also would change
definitions in the annual charge
regulations to allow for calculation of
annual charges consistent with the
classification of transactions volumes as
reported on Form 1. The proposed rule
would also revise the regulations to
state how the Commission proposes to
calculate annual charges.

Comments: EEI requests a fuller
explanation of the Commission’s
proposed changes in the calculation of
annual charges and of how those
contemplated changes will interact with
the elimination of certain filing fees
proposed in Docket No. RM92-17—-
000.100 EEI also recommends that the
Commission bill applicants directly for
filings that are unusually extensive or
that require an extraordinary amount of
the Commission’s time and effort to
process.

NEP expresses concern that the
proposed change in the formula for
calculating utilities’ annual charges may
produce dramatic increases in the
assessments on individual public
utilities. NEP asks the Commission to
defer adoption of the proposed change
in the annual charge formula until the
utilities have an opportunity to assess
the likely effect of the change.

99 The Commission has determined that the
annual charge obligation also applies to all public
utility power marketers. Morgan Stanley Capital
Group, Inc., 69 FERC 161,175 (1994), reh’g
pending.

100 Subsequent to the filing of EEI’'s comments, the
Commission issued a final rule in Docket No.
RM92-17-000 revising its filing fee structure. See
Elimination of Filing Fees, Order No. 548, 58 FR
2968 (Jan. 7, 1993), Il FERC Stats. & Regs. 130,960
(1993).

Southern Companies comments that
public utilities, whether or not they file
a Form 1, should pay annual charges.

Commission’s Response: With respect
to EEI’s comments, the rule eliminating
certain filing fees does not affect the fact
that utilities are assessed annual
charges. With respect to EEI’s and NEP’s
comments, the proposed rule changed
some definitions and explained how
transaction volumes would be reported.
However, the proposed rule does not
change the formula for calculating
annual charges. The proposed rule is
clarifying in nature, linking the
reporting of transaction volumes to
specific statistical classifications on
Form 1.

We will deny NEP’s request that we
defer adopting the change in the annual
charge regulations. Public utilities have
had approximately two years since the
issuance of the NOPR to assess the effect
of the change. Further deferral of action
is unwarranted.

Accordingly, we will adopt the final
rule as proposed.

|. Part 385—Rules of Practice and
Procedure

The proposed rule deleted Rule 717,
§385.717, which expired by its own
terms on May 21, 1986, and deleted
cross-references to Rule 717 contained
in other rules. EEI supports the deletion
of Rule 717, and there were no
comments opposing the deletion of Rule
717. Accordingly, we will adopt the
final rule as proposed.

IV. Environmental Statement

Commission regulations require that
an environmental assessment or an
environmental impact statement be
prepared for any Commission action
that may have a significant adverse
effect on the human environment.101
The Commission has categorically
excluded certain actions from this
requirement as not having a significant
effect on the human environment.192 No
environmental consideration is
necessary for the promulgation of a rule
that is clarifying, corrective, or
procedural or that does not substantially
change the effect of legislation or
regulations being amended or applies to
accounting orders, the establishment of
just and reasonable rates, the issuance
and purchase of corporate securities or
corporate regulation.103 The final rule is
clarifying and procedural in nature. It
merely makes clerical and clarifying

101Regulations Implementing National
Environmental Policy Act, 52 FR 47897 (Dec. 17,
1987), FERC Stats. & Regs., Regulations Preambles
1987-1990, 1/ 30,783 (1987).

10218 CFR 380.4.

10318 CFR 380.4(a)(2)(ii), 380.4(a)(15)—(16).

changes and deletes reporting
requirements and regulations that the
Commission has decided are no longer
necessary or that refer only to: (a) The
establishment of just and reasonable
rates; or (b) the issuance and purchase
of corporate securities.

Section 201 of PURPA includes
“waste” as an allowable primary energy
source for qualifying small power
production facilities. To the extent the
Commission is revising the definition of
“waste,” incorporating an illustrative
list of waste energy sources, this action
merely codifies current Commission
practice; it does not substantially
change the effect of the underlying
legislation.

Accordingly, neither an
environmental assessment nor an
environmental impact statement is
necessary.

V. Regulatory Flexibility Certification

The Regulatory Flexibility Act104
requires rulemakings to either contain a
description and analysis of the impact
the proposed rule will have on small
entities or to certify that the rule will
not have a substantial economic impact
on a substantial number of small
entities. The final rule removes
unnecessary and obsolete regulations.
The only additional reporting
requirements that the Commission is
adopting will serve to reduce discovery
burdens and improve processing of
filings. The Commission’s newly
adopted regulations governing QFs
merely clarify and codify Commission
precedent. Finally, since the final rule is
designed to reduce regulatory burdens,
the Commission expects that any impact
on small entities affected by the final
rule will be beneficial. Accordingly, the
Commission certifies that these
proposed rules, if adopted, will not have
““a significant economic impact on a
substantial number of small entities.”

The Small Business Administration
supports the substance of the proposed
rule and, specifically, agrees that the
proposed rule will be beneficial to QFs.
However, the Small Business
Administration maintains that the
Commission should perform a
regulatory flexibility analysis under the
Regulatory Flexibility Act. According to
the Small Business Administration,
unless the Commission can demonstrate
that the beneficial effects of the rule will
not be significant, the Commission must
prepare a final regulatory flexibility
analysis pursuant to section 604 of the
Regulatory Flexibility Act. The Small
Business Administration contends that
such an analysis may lead to further

1045 U.S.C. 601-612.



4852  Federal Register / Vol. 60,

No. 16 / Wednesday, January 25, 1995 / Rules and Regulations

methods of reducing the regulatory
burdens imposed on small generators of
electricity.

The Commission finds that the
proposed rules will assist small
businesses in a significant but
unquantifiable manner and that further
regulatory flexibility analysis is
unnecessary.

V1. Information Collection Statement

The Office of Management and
Budget’s (OMB) regulations 195 require
that OMB approve certain information
collection requirements imposed by an
agency. The information collection
requirements in the final rule are
contained in FERC-516 ‘““Electric Rate
Filings” (1902-0096), FERC-523
“Applications to Issue Securities”
(1902-0043), FERC 525 “‘Financial
Audits” (1902-0092), FERC-556
“Application for Certification of
Qualifying Status as a Small Power
Production Facility or Cogeneration
Facility’” (1902-0075), FERC-582 ““Oil,
Gas and Electric Fees and Annual
Charges” (1902-0132) and FERC-585
“Reports on Electric Energy Shortages
and Contingency Plans Under PURPA
206" (1902-0138).

The respondents are: Utilities and
persons wishing to issue securities, or
assume obligations or liabilities as a
guarantor, endorser, or surety, in
accordance with sections 19, 20 and 204
of the FPA, to file rate schedules
showing all rates and charges pertaining
to any transmission or sale of electric
energy in interstate commerce in
accordance with sections 15, 19, 20,
205, 206 and 207 of the FPA; ensure
their financial records comply with
accounting, financial reporting and
other regulations established under
mandates of the FPA; submit
contingency plans with regard to
shortages of electric energy or capacity:
submit payment for charges of costs
incurred by the Commission to process
industry filings; and to obtain
Commission certification or file a notice
of the qualifying status of their small
power production and cogeneration
facilities.

The Commission uses the data
collected in these information
requirements to carry out its regulatory
responsibilities pursuant to the Federal
Power Act, Public Utility Regulatory
Policies Act of 1978, and the Interstate
Commerce Act. The Commission’s
Office of Electric Power Regulation uses
the data for determination of electric
rate filings submitted by industry,
applications for certification of
qualifying cogeneration and small

1055 CFR 1320.12.

power production facilities and
appropriate procedures in the event of
shortages of electric energy. The Office
of Financial Management uses the data
for compilation of annual charges. The
Office of the Chief Accountant uses the
data to ensure that industry has
followed the appropriate procedures for
issuing securities or assumptions of
liabilities obligations and to ensure that
jurisdictional companies comply with
the Uniform System of Accounts.
Respondents would be public utilities,
licensees or QF applicants who desire
certification of their facility.

The Commission is submitting to the
Office of Management and Budget a
notification of these changes. Interested
persons may obtain information on
these reporting requirements by
contacting the Federal Energy
Regulatory Commission, 941 North
Capitol Street NE., Washington, DC
20426 (Attention: Michael Miller,
Information Services Division, (202)
208-1415). Comments on the
requirements of this final rule can also
be sent to the Office of Information and
Regulatory Affairs of OMB (Attention:
Desk Officer for Federal Energy
Regulatory Commission). FAX: (202)
395-5167.

List of Subjects
18 CFR Part 2

Administrative practice and
procedure, Electric power, Natural gas
pipelines, Reporting and recordkeeping
requirements.

18 CFR Part 34

Electric power, Electric utilities,
Reporting and recordkeeping
requirements, Securities.

18 CFR Part 35

Electric power rates, Electric utilities,
Reporting and recordkeeping
requirements.

18 CFR Part 41

Administrative practice and
procedure, Electric utilities, Reporting
and recordkeeping requirements,
Uniform System of Accounts.

18 CFR Part 131
Electric power.
18 CFR Part 292

Electric power plants, Electric
utilities, Natural gas, Reporting and
recordkeeping requirements.

18 CFR Part 294

Electric utilities, Reporting and
recordkeeping requirements.

18 CFR Part 382

Administrative practice and
procedure, Electric power, Pipelines,
Reporting and recordkeeping
requirements.

18 CFR Part 385

Administrative practice and
procedure, Electric power, Penalties,
Reporting and recordkeeping
requirements.

By the Commission.
Lois D. Cashell,
Secretary.

In consideration of the foregoing, the
Commission is amending parts 2, 34, 35,
41, 131, 292, 294, 382, and 385, Chapter
I, Title 18, Code of Federal Regulations,
as set forth below.

PART 2—GENERAL POLICY AND
INTERPRETATIONS

1. The authority citation for Part 2 is
revised to read as follows:

Authority: 15 U.S.C. 717-717w, 3301—
3432; 16 U.S.C. 791a—-825r, 2601-2645; 42
U.S.C. 4321-4361, 7101-7352.

2.1n §2.4, paragraph (d) is removed
and paragraphs (e), (), (g) and (h) are
redesignated paragraphs (d), (e), (f) and
(9), respectively.

PART 34—APPLICATION FOR
AUTHORIZATION OF THE ISSUANCE
OF SECURITIES OR THE ASSUMPTION
OF LIABILITIES

3. The authority citation for Part 34 is
revised to read as follows:

Authority: 16 U.S.C. 791a—-825r, 2601—-
2645; 31 U.S.C. 9701; 42 U.S.C. 7101-7352.

4. In §34.1, paragraphs (c)(1) and
(c)(2) are revised to read as follows:

§34.1 Applicability; definitions;
exemptions in case of certain State
regulation, certain short-term issuances
and certain qualifying facilities.

* * * * *

(c) Exemptions. (1) If an agency of the
State in which the utility is organized
and operating approves or authorizes, in
writing, the issuance of securities prior
to their issuance, the utility is exempt
from the provisions of sections 19, 20
and 204 of the Federal Power Act and
the regulations under this part, with
respect to such securities.

(2) This part does not apply to the
issue or renewal of, or assumption of
liability on, a note or draft maturing one
year or less after the date of such issue,
renewal, or assumption of liability, if
the aggregate of such note or draft and
all other then-outstanding notes and
drafts of a maturity of one year or less
on which the utility is primarily or
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secondarily liable, is not more than 5
percent of the par value of the other
then-outstanding securities of the utility
as of the date of issue or renewal of, or
assumption of liability on, the note or
draft. In the case of securities having no
par value, the par value for the purpose
of this part is the fair market value, as
of the date of issue or renewal of, or
assumption of liability on, the note or
draft.

* * * * *

5. Section 34.2 is revised to read as
follows:

§34.2 Placement of securities.

(a) Method of issuance. Upon
obtaining authorization from the
Commission, utilities may issue
securities by either a competitive bid or
negotiated placement, provided that:

(1) Competitive bids are obtained
from at least two prospective dealers,
purchasers or underwriters; or

(2) Negotiated offers are obtained from
at least three prospective dealers,
purchasers or underwriters; and

(3) The utility:

(i) Accepts the bid or offer that
provides the utility with the lowest cost
of money for securities with fixed or
variable interest or dividend rates, or

(ii) Accepts the bid or offer that
provides the utility with the greatest net
proceeds for securities with no specified
interest or dividend rates, or

(iii) The utility has filed for and
obtained authorization from the
Commission to accept bids or offers
other than those specified in paragraphs
(2)(3)(i) or (a)(3)(ii) of this section.

(b) Exemptions. The provisions of
paragraph (a) of this section do not
apply where:

(1) The securities are to be issued to
existing holders of securities on a pro
rata basis;

(2) The utility receives an unsolicited
offer to purchase the securities;

(3) The securities have a maturity of
one year or less; or

(4) The securities are to be issued in
support of or to guarantee securities
issued by governmental or quasi-
governmental bodies for the benefit of
the utility.

(c) Prohibitions. No securities will be
placed with any person who:

(1) Has performed any service or
accepted any fee or compensation with
respect to the proposed issuance of
securities prior to submission of bids or
entry into negotiations for placement of
such securities; or

(2) Would be in violation of section
305(a) of the Federal Power Act with
respect to the issuance.

6. In §34.3, the heading and
introductory text are revised, the word

“and” is added at the end of paragraph
(e)(5), the phrase ““; and” is removed at
the end of paragraph (e)(6), and replaced
by a period, paragraphs (e)(7), (f) and (g)
are removed and paragraphs (h), (i), (j),
(k), (1), (m) and (n) are redesignated as
paragraphs (f), (9), (h), (i), (), (k) and (1),
respectively to read as follows:

§34.3 Contents of application for issuance
of securities.

Each application to the Commission
for authority to issue securities shall
contain the information specified in this
section. In lieu of filing the information
required in paragraphs (e), (i) and (j) of
this section, a specific reference may be
made to the portion of the registration
statement filed under § 34.4(f), which
includes the information required in
these paragraphs.

* * * * *

7.1n §34.4, paragraph (a) is revised,
paragraphs (c), (g) and (h) are removed,
paragraphs (d) and (e) are redesignated
as paragraphs (c) and (d), respectively,
and revised, and a new paragraph (e) is
added to read as follows:

§34.4 Required exhibits.

(a) Exhibit A. The applicant must file
the statement of corporate purposes
from its articles of incorporation.

* * * * *

(c) Exhibit C. The Balance Sheet and
attached notes for the most recent 12-
month period for which financial
statements have been published,
provided that the 12-month period
ended no more than 4 months prior to
the date of the filing of the application,
on both an actual basis and a pro forma
basis in the form prescribed for the
‘“Comparative Balance Sheet” of FERC
Form No. 1, “Annual Report for major
electric utilities, licensees and others.”
Each adjustment made in determining
the pro forma basis must be clearly
identified.

(d) Exhibit D. The Income Statement
and attached notes for the most recent
12-month period for which financial
statements have been published,
provided that the 12-month period
ended no more than 4 months prior to
the date of the filing of the application,
on both an actual basis and a pro forma
basis in the form prescribed for the
‘“Statement of Income for the Year” of
FERC Form No. 1, “Annual Report for
major electric utilities, licensees and
others.” Each adjustment made in
determining the pro forma basis must be
clearly identified.

(e) Exhibit E. A Statement of Cash
Flows and Computation of Interest
Coverage on an actual basis and a pro
forma basis for the most recent 12-
month period for which financial

statements have been published,
provided that the 12-month period
ended no more than 4 months prior to
the date of the filing of the application.
The Statement of Cash Flows must be in
the form prescribed for the *‘Statement
of Cash Flows” of the FERC Form No.

1, Annual Report for major electric
utilities, licensees and others,” followed
by a computation of interest coverage, in
the form of the following worksheet:

OMB
control
No.
1902—-
0043, pro
forma for
the year
ended
mm-dd-yy

Federal Energy Regu-
latory Commission
worksheet for com-
putation of interest

coverage

Actual for
the year
ended
mm-dd-yy

Net income
Add: Interest on
Long-Term Debt,
Interest on Short-
Term Debt, Other
Interest Expense,
Total Interest Ex-
pense
Federal and State
Income Taxes
Income Before Inter-
est and Income
Taxes
Computation of
Interest Coverage
Total Interest Ex-
pense + Income
Before Interest and
Income Taxes = In-
terest Coverage

* * * * *

8. Section 34.10 is revised to read as
follows:

§34.10 Reports.

The applicant must file reports under
§131.43 and §131.50 of this chapter no
later than 30 days after the sale or
placement of long-term debt or equity
securities or the entry into guarantees or
assumptions of liabilities pursuant to
authority granted under this part.

PART 35—FILING OF RATE
SCHEDULES

9. The authority citation for Part 35
continues to read as follows:

Authority: 16 U.S.C. 791a-825r, 2601~
2645; 31 U.S.C. 9701; 42 U.S.C. 7101-7352.

10. In §35.13, paragraph (a)(2)(i) is
revised, paragraphs (a)(2)(ii) and
(a)(2)(iii) are redesignated as paragraphs
(a)(2)(iii) and (a)(2)(iv) and newly
designated (a)(2)(iii) is revised, a new
paragraph (a)(2)(ii) is added, paragraph
(d)(1) introductory text is revised and
paragraph (h)(24) is amended to add a
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sentence at the end of the paragraph, to
read as follows:

§35.13 Filing of changes in rate
schedules.

(a) General rule. * * *

(2) Abbreviated filing requirements—
(i) For certain small rate increases. Any
utility that files a rate increase for power
or transmission services not covered by
paragraph (a)(2)(ii) of this section may
elect to file under this paragraph instead
of paragraph (a)(1) of this section, if the
proposed increase for the Test Period, as
defined in paragraph (a)(2)(i)(A) of this
section, is equal to or less than
$200,000, regardless of customer
consent, or equal to or less than $1
million if all wholesale customers that
belong to the affected rate class consent.

(A) Definition: The Test Period, for
purposes of paragraph (a)(2)(i) of this
section, means the most recent calendar
year for which actual data are available,
the last day of which is no more than
fifteen months before the date of tender
for filing under § 35.1 of the notice of
rate schedule.

(B) Any utility that elects to file under
this subparagraph must file the
following information, conforming its
submission to any rule of general
applicability and to any Commission
order specifically applicable to such
utility:

(1) A complete cost of service analysis
for the Test Period, consistent with the
requirements of paragraph (h)(36),
Statement BK, of this section.

(2) A complete derivation and
explanation of all allocation factors and
special assignments, consistent with the
information required in § 35.12(b)(5).

(3) A complete calculation of
revenues for the Test Period and for the
first 12 months after the proposed
effective date, consistent with the
requirements of paragraph (c)(1) of this
section.

(4) If the proposed rates contain a fuel
cost or purchased economic power
adjustment clause, as defined in §35.14,
the company must provide the
derivation of its base cost of fuel (Fb)
and its monthly fuel factors (Fm) for the
Test Period and the resulting fuel
adjustment clause revenues. If any pro
forma adjustments affect the fuel clause
in any way, the company must show the
impact on Fm, kWh sales in the base
period (Sm), Fb and kWh sales in the
current period (Sb), as well as on fuel
adjustment clause revenues.

(5) Rate design calculations and
narrative consistent with the
information required in paragraph
(h)(37) of this section and in
§35.12(b)(5).

(6) The information required in
paragraphs (b), (c)(2) and (c)(3) of this
section and in §35.12(b)(2).

(C) Data shall be reconciled with the
utility’s most recent FERC Form 1. If the
utility has not yet submitted Form 1 for
the Test Period, the utility shall submit
the relevant Form 1 pages in draft form.

(D) The utility may make pro forma
adjustments for post-Test Period
changes that occur before the proposed
effective date and that are known and
measurable at the time of filing. The
utility shall provide a narrative
statement explaining all pro forma
adjustments.

(E) If the utility models its filing in
whole or in part on retail rate decisions
or settlements, the utility must provide
detailed calculations and a narrative
statement showing how all retail rate
treatments are factored into the cost of
service.

(F) If the Commission sets the filing
for hearing, the Commission will allow
the company a specific time period in
which to file testimony, exhibits, and
supplemental workpapers to complete
its case-in-chief. While not required
under this subpart, a utility may elect to
submit Statements AA through BM for
the Test Period in accord with the
requirements of paragraphs (d), (g) and
(h) of this section.

(ii) Rate increases for service of short
duration or for interchange or
coordination service. Any utility that
files a rate increase for any service of
short duration and of a type for which
the need and usage cannot be
reasonably forecasted (such as
emergency or short-term power), or for
service that is an integral part of a
coordination and interchange
arrangement, may submit with its filing
only the information required in
paragraphs (b), (c) and (h)(37) of this
section and in §35.12(b)(2) and (b)(5),
conforming its submission to any rule of
general applicability and to any
Commission order specifically
applicable to such utility.

(iii) For rate schedule changes other
than rate increases. Any utility that files
a rate schedule change that does not
provide for a rate increase or that
provides for a rate increase that is based
solely on a change in delivery points, a
change in delivery voltage, or a similar
change in service, must submit with its
filing only the information required in
paragraphs (b) and (c) of this section.

* * * * *

(d) Cost of service information—(1)
Filing of Period | data. Any utility that
is required under paragraph (a)(1) of this
section to submit cost of service
information, or that is subject to the

exceptions in paragraphs (a)(2)(i) and
(a)(2)(ii) of this section but elects to file
such information, shall submit
Statements AA through BM under
paragraph (h) of this section using:

* * * * *

(h) Cost of service statements. * * *

(24) Statement AX—Other recent and
pending rate changes. * * *
Notwithstanding any other provision of
this section, Statement AX is required to
be filed only if the proposed rate design
tracks retail rates.

* * * * *

PART 41—ACCOUNTS, RECORDS
AND MEMORANDA

11. The authority citation for Part 41
is revised to read as follows:

Authority: 16 U.S.C. 791a—825r, 2601-
2645; 42 U.S.C. 7101-7352.

12. Section 41.3 is amended by
adding a sentence at the end of the
section to read as follows:

§41.3 Facts and argument.

* * * |f a person consents to the
matter being handled under the
shortened procedure, that person has
waived any right to subsequently
request a hearing under §41.7 and may
not later request such a hearing.

13. Section 41.7 is revised to read as
follows:

§41.7 Assignment for oral hearing.

Except when there are no material
facts in dispute, when a person does not
consent to the shortened procedure, the
Commission will assign the proceeding
for hearing as provided by subpart E of
part 385 of this chapter.
Notwithstanding a person’s not giving
consent to the shortened procedure, and
instead seeking assignment for hearing
as provided for by subpart E of part 385
of this chapter, the Commission will not
assign the proceeding for a hearing
when no material facts are in dispute.
The Commission may also, in its
discretion, at any stage in the
proceeding, set the proceeding for
hearing.

PART 131—FORMS

14. The authority section for Part 131
is revised to read as follows:

Authority: 16 U.S.C. 791a—-825r, 2601—-
2645; 31 U.S.C. 9701; 42 U.S.C. 7101-7352.

15. Subchapter D is amended by
revising the heading of the subchapter,
by revising § 131.50 and by adding
§131.80, to read as follows:
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Subchapter D—Approved Forms, Federal
Power Act and Public Utility Regulatory
Policies Act of 1978

PART 131—FORMS

* * * * *

§131.50 Reports of proposals received.

No later than 30 days after the sale or
placement of long-term debt or equity
securities or the entry into guarantees or
assumptions of liabilities (collectively
referred to as ““placement’) pursuant to
authority granted under Part 34 of this
chapter, the applicant must file a
summary of each proposal or proposals
received for the placement. The
proposal or proposals accepted must be
indicated. The information to be filed
must include:

(a) Par or stated value of securities;

(b) Number of units (shares of stock,
number of bonds) issued;

(c) Total dollar value of the issue;

(d) Life of the securities, including
maximum life and average life of
sinking fund issue;

(e) Dividend or interest rate;

(f) Call provisions;

(9) Sinking fund provisions;

(h) Offering price;

(i) Discount or premium;

(j) Commission or underwriter’s
spread;

(k) Net proceeds to company for each
unit of security and for the total issue;

(I) Net cost to the company for
securities with a stated interest or
dividend rate.

§131.80 FERC Form No. 556, Certification
of qualifying facility status for an existing
or a proposed small power production or
cogeneration facility.

(See §292.207 of this chapter.)

FERC FORM 556, OMB No. 1902-0075
Expires

Certification of Qualifying Facility
Status for an Existing or a Proposed
Small Power Production or
Cogeneration Facility

(To be completed for the purpose of
demonstrating up-to-date conformance
with the qualification criteria of Section
292.203(a)(1) or Section 292.203(b),
based on actual or planned operating
experience)

General instructions: Part A of the
form should be completed by all small
power producers or cogenerators. Part B
applies to small power production
facilities. Part C applies to cogeneration
facilities. All references to sections are
with regard to Part 292 of Title 18 of the
Code of Federal Regulations, unless
otherwise indicated.

Part A—General Information To Be
Submitted by all Applicants

la. Full name:

Docket Number assigned to the
immediately preceding submittal filed
with the Commission in connection
with the instant facility, if any:

QF - - .

Purpose of instant filing (self-
certification or self-recertification
(Section 292.207(a)(1)), or application
for Commission certification or
recertification (Sections 292.207 (b) and
(d)(2))):

1b. Full address of applicant:

1c. Indicate the owner(s) of the
facility (including the percentage of
ownership held by any electric utility or
electric utility holding company, or by
any persons owned by either) and the
operator of the facility. Note that any
combination of direct and/or indirect
electric utility or electric utility holding
company ownership cannot exceed 50
percent of the total ownership (Sections
292.206 and 292.202(n)). For non-
electric utility owners, identify the
upstream owners, including owners
holding 10 percent or more of the equity
interest of such non-electric utility
owners. Additionally, state whether or
not any of the non-electric utility
owners or their upstream owners are
engaged in the generation or sale of
electric power, or have any ownership
or operating interest in any electric
facilities other than qualifying facilities.
In order to facilitate review of the
application, the applicant may also
provide an ownership chart identifying
the upstream ownership of the facility.
Such chart should indicate ownership
percentages where appropriate.

1d. Signature of authorized individual
evidencing accuracy and authenticity of
information provided by applicant:

2. Person to whom communications
regarding the filed information may be
addressed:

Name:
Title:
Telephone number:
Mailing address:
3a. Location of facility to be certified:

State:
County:
City or town:
Street address (if known):

3b. Indicate the electric utilities that
are contemplated to transact with the
qualifying facility (if known) and
describe the services those electric
utilities are expected to provide:
utilities interconnecting with the facility
and/or providing wheeling service
(Section 292.303(c) and (d)): utilities
purchasing the useful electric power

output (Sections 292.101(b)(2),
292.202(g) and 292.303(a)): utilities
providing supplementary power,
backup power, maintenance power,
and/or interruptible power service
(Sections 292.101(b) (3) and (8),
292.303(b) and 292.305(b)):

4a. Describe the principal components
of the facility including boilers, prime
movers and electric generators, and
explain their operation. Include
transmission lines, transformers and
switchyard equipment, if included as
part of the facility.

4b. Indicate the maximum gross and
maximum net electric power production
capacity of the facility at the point(s) of
delivery and show the derivation.

4c. Indicate the actual or expected
installation and operation dates of the
facility, or the actual or expected date of
completion of the reported modification
to the facility:

4d. Describe the primary energy input
(e.g., hydro, coal, oil (Section
292.202(1)), natural gas (Section
292.202(k)), solar, geothermal, wind,
waste, biomass (Section 292.202(a)), or
other). For a waste energy input that
does not fall within one of the categories
on the Commission’s list of previously
approved wastes, demonstrate that such
energy input has little or no current
commercial value and that it exists in
the absence of the qualifying facility
industry (Section 292.202(b)).

5. Provide the average annual hourly
energy input in terms of Btu for the
following fossil fuel energy inputs, and
provide the related percentage of the
total average annual hourly energy input
to the facility (Section 292.202(j)). For
any oil or natural gas fuel, use lower
heating value (Section 292.202(m)):
Natural gas:

Oil:
Coal (applicable only to a small power
production facility):

6. Discuss any particular
characteristic of the facility which the
cogenerator or small power producer
believes might bear on its qualifying
status.

Part B—Description of the Small Power
Production Facility

7. Describe how fossil fuel use will
not exceed 25 percent of the total
annual energy input limit (Sections
292.202(j) and 292.204(b)). Also,
describe how the use of fossil fuel will
be limited to the following purposes to
conform to Federal Power Act Section
3(17)(B): Ignition, start-up, testing, flame
stabilization, control use, and minimal
amounts of fuel required to alleviate or
prevent unanticipated equipment
outages and emergencies directly
affecting the public.
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8. If the facility reported herein is not
an eligible solar, wind, waste or
geothermal facility, and if any other
non-eligible facility located within one
mile of the instant facility is owned by
any of the entities (or their affiliates)
reported in Part A at item 1c. above and
uses the same primary energy input,
provide the following information about
the other facility for the purpose of
demonstrating that the total of the
power production capacities of these
facilities does not exceed 80 MW
(Section 292.204(a)):

Facility name, if any (as reported to the

Commission):

Commission Docket Number: QF -

Name of common owner:

Common primary energy source used as
energy input:

Power production capacity (MW):

An eligible solar, wind, waste or
geothermal facility, as defined in
Section 3(17)(E) of the Federal Power
Act, is a small power production facility
that produces electric energy solely by
the use, as a primary energy input, of
solar, wind, waste or geothermal
resources, for which either an
application for Commission certification
of qualifying status (Section 292.207(b))
or a notice of self-certification of
qualifying status (Section 292.207(a))
was submitted to the Commission not
later than December 31, 1994, and for
which construction of such facility
commences not later than December 31,
1999, or if not, reasonable diligence is
exercised toward the completion of such
facility, taking into account all factors
relevant to construction of the facility.

Part C—Description of the Cogeneration
Facility

9. Describe the cogeneration system
(Sections 292.202(c) and 292.203(b)),
and state whether the facility is a
topping-cycle (Section 292.202(d)) or
bottoming-cycle (Section 292.202(e))
cogeneration facility.

10. To demonstrate the sequentiality
of the cogeneration process (Section
292.202(s)) and to support compliance
with other requirements such as the
operating and efficiency standards (item
11 below), provide a mass and heat
balance (cycle) diagram depicting
average annual hourly operating
conditions. Also, provide:

Using lower heating value (Section
292.202(m)), all fuel flow inputs in Btu/
hr., separately indicating fossil fuel
inputs for any supplementary firing in
Btu/hr. (Section 292.202(f)):

Average net electric output (kW or
MW) (Section 292.202(g));

Average net mechanical output in
horsepower (Section 292.202(q));

Number of hours of operation used to
determine the average annual hourly
facility inputs and outputs; and

Working fluid (e.g., steam) flow
conditions at input and output of prime
mover(s) and at delivery to and return
from each useful thermal application:

Flow rates (Ibs./hr.):
Temperature (deg.F):
Pressure (psia):
Enthalpy (Btu/Ib.):

11. Compute the operating value
(applicable to a topping-cycle facility
under Section 292.205(a)(1)) and the
efficiency value (Sections 292.205(a)(2)
and Section 292.205(b)), based on the
information provided in and
corresponding to item 10, as follows:

P=Average annual hourly useful
thermal energy output

Pe=Average annual hourly electrical
output

Pm=Average annual hourly mechanical
output

Pi=Average annual hourly energy input
(natural gas or oil)

Ps=Average annual hourly energy input
for supplementary firing (natural
gas or oil)

Operating standard=5% or more

Operating value=Py/(P+Pet+Pn,)

Efficiency standard applicable to

natural gas and oil fuel used in a

topping-cycle facility:

=45% or more when operating value is
less than 15%, or 42.5% or more
when operating value is equal to or
greater than 15%.

Efficiency value=(Pe+Pm+0.5P;)/(Pi+Py)

Efficiency standard applicable to
natural gas and oil fuel used for

supplementary firing component of a

bottoming-cycle facility:

=45% or more

Efficiency value=(Pe+Pm)/Ps

For Topping-Cycle Cogeneration
Facilities

12. Identify the entity (i.e., thermal
host) which will purchase the useful
thermal energy output from the facility
(Section 292.202(h)). Indicate whether
the entity uses such output for the
purpose of space and water heating,
space cooling, and/or process use.

13. In connection with the
requirement that the thermal energy
output be useful (Section 292.202(h)):

For process uses by commercial or
industrial host(s), describe each process
(or group of similar processes using the
same quality of steam) and provide the
average annual hourly thermal energy
made available to the process, less
process return. For a complex system,
where the primary steam header at the
host-side is divided into various sub-

uses, each having different pressure and
temperature characteristics, describe the
processes associated with each sub-use
and provide the average annual hourly
thermal energy delivered to each sub-
use, less process return from such sub-
use. Provide a diagram showing the
main steam header and the sub-uses
with other relevant information such as
the average header pressure (psia), the
temperature (deg.F), the enthalpy (Btu/
Ib.), and the flow (lb./hr.), both in and
out of each sub-use. For space and water
heating, describe the type of heating
involved (e.g., office space heating,
domestic water heating) and provide the
average annual hourly thermal energy
delivered and used for such purpose.
For space cooling, describe the type of
cooling involved (e.g., office space
cooling) and provide the average annual
hourly thermal energy used by the
chiller.

For Bottoming-Cycle Facilities

14. Provide a description of the
commercial or industrial process or
other thermal application to which the
energy input to the system is first
applied and from which the reject heat
is then used for electric power
production.

PART 292—REGULATIONS UNDER
SECTIONS 201 AND 210 OF THE
PUBLIC UTILITY REGULATORY
POLICIES ACT OF 1978 WITH REGARD
TO SMALL POWER PRODUCTION AND
COGENERATION

16. The authority citation for Part 292
is revised to read as follows:

Authority: 16 U.S.C. 791a-825r, 2601~
2645; 31 U.S.C. 9701, 42 U.S.C. 7101-7352.

17.In §292.101, paragraph (b)(1) is
revised to read as follows:

§292.101 Definitions.
* * * * *

(b) Definitions. * * *

(1) Qualifying facility means a
cogeneration facility or a small power
production facility that is a qualifying
facility under Subpart B of this part.

(i) A qualifying facility may include
transmission lines and other equipment
used for interconnection purposes
(including transformers and switchyard
equipment), if:

(A) Such lines and equipment are
used to supply power output to directly
and indirectly interconnected electric
utilities, and to end users, including
thermal hosts, in accordance with state
law; or

(B) Such lines and equipment are
used to transmit supplementary,
standby, maintenance and backup
power to the qualifying facility,
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including its thermal host meeting the
criteria set forth in Union Carbide
Corporation, 48 FERC 161,130, reh’g
denied, 49 FERC 161,209 (1989), aff’d
sub nom., Gulf States Utilities Company
v. FERC, 922 F.2d 873 (D.C. Cir. 1991);
or

(C) If such lines and equipment are
used to transmit power from other
qualifying facilities or to transmit
standby, maintenance, supplementary
and backup power to other qualifying
facilities.

(ii) The construction and ownership
of such lines and equipment shall be
subject to any applicable Federal, state,
and local siting and environmental
requirements.

* * * * *

18. In §292.202, paragraphs (b), (d),
(e) and (h) are revised and paragraph (s)
is added to read as follows:

§292.202 Definitions.
* * * * *

(b) Waste means an energy input that
is listed below in this subsection, or any
energy input that has little or no current
commercial value and exists in the
absence of the qualifying facility
industry. Should a waste energy input
acquire commercial value after a facility
is qualified by way of Commission
certification pursuant to § 292.207(b), or
self-certification pursuant to
§292.207(a), the facility will not lose its
qualifying status for that reason. Waste
includes, but is not limited to, the
following materials that the Commission
previously has approved as waste:

(1) Anthracite culm produced prior to
July 23, 1985;

(2) Anthracite refuse that has an
average heat content of 6,000 Btu or less
per pound and has an average ash
content of 45 percent or more;

(3) Bituminous coal refuse that has an
average heat content of 9,500 Btu per
pound or less and has an average ash
content of 25 percent or more;

(4) Top or bottom subbituminous coal
produced on Federal lands or on Indian
lands that has been determined to be
waste by the United States Department
of the Interior’s Bureau of Land
Management (BLM) or that is located on
non-Federal or non-Indian lands outside
of BLM’s jurisdiction, provided that the
applicant shows that the latter coal is an
extension of that determined by BLM to
be waste.

(5) Coal refuse produced on Federal
lands or on Indian lands that has been
determined to be waste by the BLM or
that is located on non-Federal or non-
Indian lands outside of BLM’s
jurisdiction, provided that applicant
shows that the latter is an extension of
that determined by BLM to be waste.

(6) Lignite produced in association
with the production of montan wax and
lignite that becomes exposed as a result
of such a mining operation;

(7) Gaseous fuels, except:

(i) Synthetic gas from coal; and

(ii) Natural gas from gas and oil wells
unless the natural gas meets the
requirements of § 2.400 of this chapter;

(8) Petroleum coke;

(9) Materials that a government
agency has certified for disposal by
combustion;

(10) Residual heat;

(11) Heat from exothermic reactions;

(12) Used rubber tires;

(13) Plastic materials; and

(14) Refinery off-gas.

* * * * *

(d) Topping-cycle cogeneration
facility means a cogeneration facility in
which the energy input to the facility is
first used to produce useful power
output, and at least some of the reject
heat from the power production process
is then used to provide useful thermal
energy;

(e) Bottoming-cycle cogeneration
facility means a cogeneration facility in
which the energy input to the system is
first applied to a useful thermal energy
application or process, and at least some
of the reject heat emerging from the
application or process is then used for
power production;

* * * * *

(h) Useful thermal energy output of a
topping-cycle cogeneration facility
means the thermal energy:

(1) That is made available to an
industrial or commercial process (net of
any heat contained in condensate return
and/or makeup water);

(2) That is used in a heating
application (e.g., space heating,
domestic hot water heating); or

(3) That is used in a space cooling
application (i.e., thermal energy used by
an absorption chiller).

* * * * *

(s) Sequential use of energy means:

(1) For a topping-cycle cogeneration
facility, the use of reject heat from a
power production process in sufficient
amounts in a thermal application or
process to conform to the requirements
of the operating standard; or

(2) For a bottoming-cycle cogeneration
facility, the use of reject heat from a
thermal application or process, at least
some of which is then used for power
production.

19. In §292.204, paragraphs (a)(1) and
(b)(2) are revised to read as follows:

§292.204 Criteria for qualifying small
power production facilities.

(a) Size of the facility.—(1) Maximum
size. There is no size limitation for an

eligible solar, wind, waste or facility, as
defined by section 3(17)(E) of the
Federal Power Act. For a non-eligible
facility, the power production capacity
for which qualification is sought,
together with the power production
capacity of any other non-eligible small
power production facilities that use the
same energy resource, are owned by the
same person(s) or its affiliates, and are
located at the same site, may not exceed
80 megawatts.
* * * * *

(b) Fuel use. * * *

(2) Use of oil, natural gas and coal by
a facility, under section 3(17)(B) of the
Federal Power Act, is limited to the
minimum amounts of fuel required for
ignition, startup, testing, flame
stabilization, and control uses, and the
minimum amounts of fuel required to
alleviate or prevent unanticipated
equipment outages, and emergencies,
directly affecting the public health,
safety, or welfare, which would result
from electric power outages. Such fuel
use may not, in the aggregate, exceed 25
percent of the total energy input of the
facility during the 12-month period
beginning with the date the facility first
produces electric energy and any
calendar year subsequent to the year in
which the facility first produces electric
energy.

20. In §292.205, paragraphs (a)(1),
(2)(2)(i) introductory text, and (b)(1) are
revised to read as follows:

§292.205 Criteria for qualifying
cogeneration facilities.

(a) Operating and efficiency standards
for topping-cycle facilities.

(1) Operating standard. For any
topping-cycle cogeneration facility, the
useful thermal energy output of the
facility must be no less than 5 percent
of the total energy output during the 12-
month period beginning with the date
the facility first produces electric
energy, and any calendar year
subsequent to the year in which the
facility first produces electric energy.

(2) Efficiency standard. (i) For any
topping-cycle cogeneration facility for
which any of the energy input is natural
gas or oil, and the installation of which
began on or after March 13, 1980, the
useful power output of the facility plus
one-half the useful thermal energy
output, during the 12-month period
beginning with the date the facility first
produces electric energy, and any
calendar year subsequent to the year in
which the facility first produces electric
energy, must:

* * * * *

(b) Efficiency standards for bottoming-
cycle facilities. (1) For any bottoming-
cycle cogeneration facility for which
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any of the energy input as
supplementary firing is natural gas or
oil, and the installation of which began
on or after March 13, 1980, the useful
power output of the facility during the
12-month period beginning with the
date the facility first produces electric
energy, and any calendar year
subsequent to the year in which the
facility first produces electric energy
must be no less than 45 percent of the
energy input of natural gas and oil for
supplementary firing.

* * * * *

21. In §292.207, paragraphs (a), (b)
and (d) are revised to read as follows:

§292.207 Procedures for obtaining
qualifying status.

(a) Self-certification and pre-
authorized Commission
recertification.—(1) Self-certification. (i)
A small power production facility or
cogeneration facility that meets the
applicable criteria established in
§292.203 is a qualifying facility.

(i) The owner or operator of a facility
or its representative self-certifying
under this section must file with the
Commission, and concurrently serve on
each electric utility with which it
expects to interconnect, transmit or sell
electric energy to or purchase
supplementary, standby, back-up and
maintenance power, and the State
regulatory authority of each state where
the facility and each affected utility is
located, a notice of self-certification
which contains a completed Form 556.

(iii) Subsequent notices of self-
recertification for the same facility may
reference prior notices or prior
Commission certifications, and need
only refer to changes which have
occurred with respect to the facility
since the prior notice or the prior
Commission certification.

(iv) Notices of self-certification or self-
recertification will not be published in
the Federal Register.

(2) Pre-authorized Commission
recertification. (i) For purposes of
paragraph (b) of this section, the
following alterations or modifications
are not considered substantial
alterations or modifications and will not
result in revocation of qualifying status
previously granted by the Commission
pursuant to paragraph (b) of this section:

(A) A change which does not affect
the upstream ownership of the facility;

(B) A change in the installation or
operation date;

(C) A change in the manufacturer of
the power generation equipment
selected for the facility’s installation
when there is no change in capacity or
operating characteristics;

(D) A change in the location of a
cogeneration facility, or a small power
production facility, if the new location
would not cause the facility to violate
the 80 MW limitation of § 292.204(a)(1);

(E) A decrease in the amount of
natural gas or oil or any change in the
amount of other fuel used by a
cogeneration facility, provided that the
efficiency value and the operating value
calculation for the facility remain at or
above the values stated when the
certification or recertification order was
issued;

(F) A decrease in the amount of fossil
fuel used by a small power production
facility;

(G) A change in the primary energy
source of a small power production
facility, provided that the facility
continues to comply with the
requirements of § 292.204;

(H) An additional use of a
cogeneration facility’s thermal output, if
the original uses are as stated when the
certification order was issued;

() An increase in the efficiency value
of a cogeneration facility or an increase
in the operating value of a cogeneration
facility determined in accordance with
§292.205;

(J) A decrease in the power
production capacity of a small power
production facility;

(K) A change in the power production
capacity of a cogeneration facility if the
efficiency value and the operating value
calculation for the facility remain at or
above the values stated when the
certification or recertification order was
issued; or

(L) A change in the purchaser of the
cogeneration facility’s thermal output,
when there is no change in the specified
thermal application or process.

(i) The owner or operator of a
qualifying facility that has been certified
under paragraph (b) of this section must
file with the Commission notice of each
change listed in this subsection, and
must concurrently serve a copy of such
notice on each electric utility with
which it expects to interconnect,
transmit or sell electric energy to, or
purchase supplementary, standby, back-
up and maintenance power, and the
State regulatory authority of each state
where the facility and each affected
electric utility is located.

(b) Optional procedure—(1)
Application for Commission
certification. In lieu of the certification
procedures in paragraph (a) of this
section, an owner or operator of a
facility or its representative may file
with the Commission an application for
Commission certification that the
facility is a qualifying facility. The
application must be accompanied by the

fee prescribed by part 381 of this
chapter.

(2) General contents of application.
The application must include a
completed Form 556.

(3) Commission action. (i) Within 90
days of the later of the filing of an
application or the filing of a
supplement, amendment or other
change to the application, the
Commission will either: inform the
applicant that the application is
deficient; or issue an order granting or
denying the application; or toll the time
for issuance of an order. Any order
denying certification shall identify the
specific requirements which were not
met. If the Commission does not act
within 90 days of the date of the latest
filing, the application shall be deemed
to have been granted.

(ii) For purposes of paragraph (b) of
this section, the date an application is
filed is the date by which the Office of
the Secretary has received all of the
information and the appropriate filing
fee necessary to comply with the
requirements of this Part.

(4) Notice. (i) Applications for
certification filed under paragraph (b) of
this section must include a copy of a
notice of the request for certification for
publication in the Federal Register. The
notice must state the applicant’s name,
the date of the application, a description
of the facility for which qualification is
sought and, if known, the names of the
electric utilities to which the facility
expects to interconnect, transmit or sell
electric energy, or from which the
facility expects to purchase
supplementary, standby, back-up and
maintenance power. This description
must include:

(A) A statement indicating whether
such facility is a small power
production facility or a cogeneration
facility;

(B) The primary energy source used or
to be used by the facility;

(C) The power production equipment
and capacity of the facility; and

(D) The location of the facility.

(i) The notice must be in the
following form:

(Name of Applicant)
Docket No. QF—

NOTICE OF APPLICATION FOR
COMMISSION CERTIFICATION OF
QUALIFYING STATUS OF A (SMALL
POWER PRODUCTION) (COGENERATION)
FACILITY

On (date application was filed), (name and
address of applicant) filed with the Federal
Energy Regulatory Commission an
application for certification (or
recertification) of a facility as a qualifying
(small power production) (cogeneration)
facility pursuant to § 292.207(b) of the
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Commission’s regulations. No determination
has been made that the submittal constitutes
a complete filing.

[Description of facility.]

[Names of the electric utilities with which
the facility expects to interconnect, transmit
or sell electric energy to, or purchase
supplementary, standby, back-up and
maintenance power (if known).]

Any person who wishes to be heard or to
object to granting qualifying status should
file a motion to intervene or protest with the
Federal Energy Regulatory Commission, 825
North Capitol Street, NE., Washington, DC
20426, in accordance with rules 211 and 214
of the Commission’s Rules of Practice and
Procedure. A motion or protest must be filed
within days after the date of
publication of this notice and must be served
on the applicant. Protests will be considered
by the Commission in determining the
appropriate action to be taken but will not
serve to make protestants parties to the
proceeding. A person who wishes to become
a party must file a motion to intervene.
Copies of this application are on file with the
Commission and are available for public
inspection.

* * * * *

(d) Revocation of qualifying status
(2)(i) If a qualifying facility fails to
conform with any material facts or
representations presented by the
cogenerator or small power producer in
its submittals to the Commission, the
notice of self-certification of the
qualifying status of the facility, pre-
authorized Commission re-certification
notice, or Commission order certifying
the qualifying status of the facility may
no longer be relied upon. At that point,
if the facility continues to conform to
the Commission’s qualifying criteria
under this part, the cogenerator or small
power producer may file either a notice
of self-recertification of qualifying status
pursuant to the requirements of
paragraph (a)(1) of this section, a pre-
authorized Commission recertification
notice pursuant to the requirements of
paragraph (a)(2) of this section, or an
application for Commission
recertification pursuant to the
requirements of paragraph (b) of this
section, as appropriate.

(if) The Commission may, on its own
motion or on the motion of any person,
revoke the qualifying status of a facility
that has been certified under paragraph
(b) of this section, if the facility fails to
conform to any of the Commission’s
qualifying facility criteria under this
part.

(iii) The Commission may revoke the
qualifying status of a self-certified
qualifying facility upon the filing of a
petition for a declaratory order that the
self-certified qualifying facility does not
meet applicable requirements for
qualifying facilities.

(2) Prior to undertaking any
substantial alteration or modification of
a qualifying facility which has been
certified under paragraph (b) of this
section, a small power producer or
cogenerator may apply to the
Commission for a determination that the
proposed alteration or modification will
not result in a revocation of qualifying
status. This application for Commission
recertification of qualifying status
should be submitted in accordance with
paragraph (b) of this section.

PART 294—PROCEDURES FOR
SHORTAGES OF ELECTRIC ENERGY
AND CAPACITY UNDER SECTION 206
OF THE PUBLIC UTILITY
REGULATORY POLICIES ACT OF 1978

22. The authority citation for Part 294
is revised to read as follows:

Authority: 5 U.S.C. 553; 16 U.S.C. 791a—
825r; 42 U.S.C. 7107-7352.

23.In §294.101, paragraphs (b)(5) and
(f) are added as follows:

§294.101 Shortages of electric energy and
capacity.
* * * * *
(b) Accommodation of shortages.
* X *

(5) Notwithstanding any other
provision of this section, a public utility
need not file the statement with the
Commission if the public utility
provides in its rate schedules to firm
power wholesale customers that:

(i) During electric energy and capacity
shortages it will treat without undue
discrimination or preference, prejudice,
or disadvantage firm power wholesale
customers; and

(ii) 1t will report any modifications to
its contingency plans for
accommodating shortages within 15
days to:

(A) The appropriate State regulatory
agency and

(B) To the affected wholesale

customers.
* * * * *

(f) Report of anticipated shortage.
Notwithstanding any other provision of
this part, if a public utility provides in
its rate schedule that it will make such
reports to the appropriate state
regulatory agency and to its firm power
wholesale requirements customers, then
it need only report to the Commission
the nature and projected duration of the
anticipated capacity or energy supply
shortage and supply a list of the firm
power wholesale customers affected or
likely to be affected by the shortage.
Upon receiving the public utility’s
report of anticipated shortage of electric
energy or capacity, the Commission will

decide what further reports, if any, to
require.

PART 382—ANNUAL CHARGES

24. The authority citation for part 382
is revised to read as follows:

Authority: 5 U.S.C 551-557; 15 U.S.C 717—
717w, 3301-3432; 16 U.S.C. 791a-825r,
2601-2645; 42 U.S.C. 7101-7352; 49 U.S.C.
60502; 49 App. U.S.C. 1-85.

25. In 8382.102, paragraphs (h), (i), (j)
and (k) are revised, paragraphs (l), (m)
and (n) are removed, and paragraphs (0),
(p), (q), (r) and (s) are redesignated (1),
(m), (n), (o) and (p), respectively to read
as follows:

§382.102 Definitions.

* * * * *

(h) Long-term firm sales and
transmission activities means the
portion of the Commission’s electric
regulatory program devoted to the
regulation of long-term firm sales and
transmission.

(1) Long-term firm sales are the
jurisdictional sales of capacity and
energy under contracts that do not
anticipate service interruptions, and are
of five years or more duration. The
capacity and energy must be available to
a resale customer at all times during the
period covered by a commitment, even
under adverse conditions. This includes
sales supplying the full requirements or
partial requirements of a customer, and
sales of energy from unit or system
capacity of a long-term duration (five
years or more) under contracts that do
not anticipate service interruptions
when capacity is operationally
available. These sales are those reported
in the FERC Form No. 1 in Account 447
as Sales-for-Resale transactions with
statistical classifications of RQ, LF or
LU or sales determined on a basis
consistent with FERC Form No. 1
reporting for those public utilities
exempt from § 141.1 of this chapter.

(2) Long-term firm transmission is
jurisdictional transmission of capacity
and energy under contracts that do not
anticipate service interruptions, and are
of one year or more duration. This
transmission is that reported in the
FERC Form No. 1 in Account 456 as
Transmission for Others transactions
with the statistical classification of LF
or transmission for others determined
on a basis consistent with FERC Form
No. 1 reporting for those public utilities
exempt from § 141.1 of this chapter. All
MWhs attributable to sales and
transmission transactions are to be
reported in their respective accounts on
the FERC Form No. 1 irrespective of the
method of billing.
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(i) Short-term sales and transmission
and exchange activities means the
portion of the Commission’s electric
regulatory program consisting of the
regulation of all jurisdictional sales,
exchange and transmission of capacity
and energy except those described in
paragraph (h) of this section. This
includes exchange delivered as reported
in the FERC Form No. 1 in Account 555
as Gross Exchange Delivered
transactions with the statistical
classification of EX or gross exchange
delivered determined on a basis
consistent with FERC Form No. 1
reporting for those public utilities
exempt from § 141.1 of this chapter. All
MWhs attributable to sales and
transmission transactions are to be
reported in their respective accounts in
the FERC Form No. 1 irrespective of the
method of billing.

(j) Long-term firm sales and
transmission megawatt-hours means the
number of megawatt-hours of electrical
energy associated with the transactions
described in paragraph (h) of this
section, and the rates, charges, terms
and conditions of which are regulated
by the Commission.

(k) Short-term sales and transmission
and exchange megawatt-hours means
the number of megawatt-hours of
electrical energy associated with the
transactions described in paragraph (i)
of this section, the rates, charges, terms
and conditions of which are regulated
by the Commission.

* * * * *

26. In §382.201, paragraph (a) and (b)
are revised and the worksheet in
paragraph (b)(4)(ii) is removed, to read
as follows:

§382.201 Annual charges under Parts Il
and Il of the Federal Power Act and related
statutes.

(a) Determination of costs to be
assessed against public utilities. The
adjusted costs of administration of the
electric regulatory program, excluding
the costs of regulating the Power
Marketing Agencies and any electrical
programs for which separate application
fees are collected, will be apportioned
between long-term firm sales and
transmission activities and short-term
sales and transmission and exchange
activities in proportion to the total staff
time dedicated to each. The amount
apportioned to long-term firm sales and
transmission activities will constitute
long-term firm sales and transmission
costs, and the amount apportioned to
short-term sales and transmission and
exchange activities will constitute short-
term sales and transmission and
exchange costs.

(b) Determination of annual charges
to be assessed against public utilities.
(1) The long-term firm sales and
transmission costs determined under
paragraph (a) of this section will be
assessed against each public utility
based on the proportion of the long-term
firm sales and transmission megawatt-
hours of each public utility in the
immediately preceding reporting year
(either a calendar year or fiscal year,
depending on which accounting
convention is used by the public utility
to be charged) to the sum of the long-
term firm sales and transmission
megawatt-hours in the immediately
preceding reporting year of all public
utilities being assessed annual charges.

(2) The short-term sales and
transmission and exchange costs
determined under paragraph (a) of this
section will be assessed against each
public utility based on the proportion of
the short-term sales and transmission
and exchange megawatt-hours of each
public utility in the immediately
preceding reporting year (either a
calendar year or fiscal year, depending
on which accounting convention is used
by the public utility to be charged) to
the sum of the short-term sales and
transmission and exchange megawatt-
hours in the immediately preceding
reporting year of all public utilities
being assessed annual charges.

(3) The annual charges assessed
against each public utility will be the
sum of the amounts determined in
paragraphs (b)(1) and (b)(2) of this
section.

(4) Reporting requirement. For
purposes of computing annual charges,
a public utility, as defined in
§382.102(b) must submit under oath to
the Office of the Secretary by April 30
of each year an original and conformed
copies of the following information
(designated as FERC Reporting
Requirement No. 582):

(i) The total annual long-term firm
sales for resale and transmission
megawatt-hours as defined in
§382.102(j); and

(ii) The total annual short-term sales,
transmission and exchange megawatt-
hours as defined in §382.102(k).

* * * * *

PART 385—RULES OF PRACTICE AND
PROCEDURE

27. The authority citation for Part 385
continues to read as follows:

Authority: 5 U.S.C. 551-557; 15 U.S.C.
717-717z, 3301-3432; 16 U.S.C. 791a-825r,
2601-2645; 31 U.S.C. 9701; 42 U.S.C. 7101-
7352; 49 U.S.C. 60502; 49 App. U.S.C. 1-85.

§385.702 [Amended]

28. In §385.702, paragraph (b) is
removed, and paragraph (c) is
redesignated paragraph (b).

§385.708 [Amended]

29. In §385.708, in paragraph (b)(2),
the phrase “‘and, if appropriate under
Rule 717, a written revised initial
decision” is removed; in paragraph
(b)(2)(i), the phrase ““or oral revised
initial”’ is removed; in paragraph (b)(3),
the phrase “or, if appropriate under
Rule 717, any revised initial decision”
is removed; in paragraph (b)(4), the
phrase “‘as appropriate” is removed and
the phrase “‘or revised initial” is
removed in both places where it
appears; in paragraph (c), in the heading
the phrase “‘and revised initial” is
removed; in paragraph (c)(1), the phrase
“or, if appropriate, the revised initial
decision” is removed; in paragraph
(c)(2), the phrase “or revised initial” is
removed; and in paragraph (d), in the
heading the phrase “and revised initial”
and in the text the phrase “or, if
appropriate under Rule 717, a revised
initial decision” are removed.

30. In §385.711, in the heading the
phrase “‘or revised initial” is removed,
and in paragraph (a)(1)(i), the phrase “In
proceedings not subject to Rule 717, is
removed, and the word “Any”’ is
capitalized.

§385.712 [Amended]

31.In §385.712, in the heading the
phrase ““and revised initial”’ is removed
and in paragraph (a) the phrase ““or
revised initial”’ is removed.

§385.713 [Amended]

32. In §385.713, in paragraph (a)(2)(i),
the phrase “or, if appropriate under
Rules 717 and 711, to a revised initial
decision” is removed; in paragraph
(@)(2)(iv), the phrase “or revised” is
removed; and in paragraph (a)(3), the
phrase “‘or any revised initial decision
under Rule 717" is removed.

§385.717
33. Section 385.717 is removed.

[FR Doc. 95-1449 Filed 1-24-95; 8:45 am]
BILLING CODE 6717-01-P

[Removed]
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Secretary

24 CFR Part 91
[Docket No. R-95-1731; FR-3611-C-03]
RIN 2501-AB72

Consolidated Submission for
Community Planning and Development
Program, Final Rule; Correction

AGENCY: Office of the Secretary, HUD.
ACTION: Final rule; correction.

SUMMARY: On January 5, 1995 (60 FR
1878), the Department published in the
Federal Register, a final rule that
consolidated into a single consolidated
submission the planning and
application aspects of the
Comprehensive Housing Affordability
Strategies (CHAS), the Community
Development Block Grant (CDBG), the
Emergency Shelter Grant (ESG), the
HOME Investment Partnerships
(HOME), and Housing Opportunities for
Persons With AIDS (HOPWA) formula
programs. The rule also consolidated
the reporting requirements for those
programs, replacing five general
performance reports with one
performance report. In total, the
consolidated plan and consolidated
report replaced 12 documents.

The purpose of this document is to
correct the definition for the term
“Overcrowding’ as it appeared in
§91.5, and to add to the end of several
sections in 24 CFR part 91, the OMB
approval number for the paperwork
burden requirements contained in those
sections.

EFFECTIVE DATE: February 6, 1995.

FOR FURTHER INFORMATION CONTACT:
Joseph F. Smith, Director, Policy
Coordination, Office of Community
Planning and Development, 451
Seventh Street, SW, Washington, DC
20410-7000, telephone (202) 708-1283
(voice) or (202) 708—-2565 (TDD). (These
are not toll-free telephone numbers.)
Copies of this rule will be made
available on tape or large print for those
with impaired vision that request them.
They may be obtained at the above
address.

SUPPLEMENTARY INFORMATION:

Accordingly, FR Doc. 94-32150, a
final rule amending 24 CFR part 91, et
al., Consolidated Submission for
Community Planning and Development
Programs, published in the Federal
Register, on January 5, 1995 (60 FR
1878), is corrected as follows:

1. On page 1898, in §91.5, in the first
column, the definition for the term

“Overcrowding”, is corrected to read as
follows:

§91.5 Definitions.
* * * * *

Overcrowding. For purposes of
describing relative housing needs, a
housing unit containing more than one
person per room, as defined by the U.S.
Census Bureau, for which data are made
available by the Census Bureau. (See 24
CFR 791.402(b).)

* * * * *

§8§91.220, 91.225, 91.230, 91.235, 91.310,
91.320, 91.330, 91.430 [Corrected]

2. On pages 1905, 1906, 1907, 1908,
1910, 1911, and 1912, respectively,
§891.220, 91.225, 91.230, 91.235,
91.310, 91.320, 91.330, and 91.430, are
corrected by adding to the end of each
section the following phrase:

(Approved by the Office of Management and

Budget under control number 2506-0117).
Dated: January 19, 1995.

Andrew Cuomo,

Assistant Secretary for Community Planning

and Development.

[FR Doc. 95-1791 Filed 1-24-95; 8:45 am]

BILLING CODE 4210-32-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[PP 2E4148/R2093; FRL—-4923-5]
RIN 2070-AB78

Sodium Chlorate; Exemption from the
Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document establishes an
exemption from the requirement of a
tolerance for residues of sodium
chlorate in or on the raw agricultural
commodity potato when applied as a
defoliant in accordance with good
agricultural practices. The Interregional
Research Project No. 4 (IR-4) requested
this exemption.

EFFECTIVE DATE: This regulation
becomes effective January 25, 1995.
ADDRESSES: Written objections,
identified by the document control
number, [PP 2E4148/R2093], may be
submitted to: Hearing Clerk (1900),
Environmental Protection Agency, Rm.
M3708, 401 M St., SW., Washington, DC
20460. A copy of any objections and
hearing requests filed with the Hearing
Clerk should be identified by the
document control number and

submitted to: Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
copy of objections and hearing request
to: Rm. 1132, CM #2, 1921 Jefferson
Davis Hwy., Arlington, VA 22202. Fees
accompanying objections shall be
labeled “Tolerance Petition Fees” and
forwarded to: EPA Headquarters
Accounting Operations Branch, OPP
(Tolerance Fees), P.O. Box 360277M,
Pittsburgh, PA 15251.

FOR FURTHER INFORMATION CONTACT: By
mail: Hoyt Jamerson, Registration
Support Branch, Registration Division
(7505W), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Westfield Building North, 6th FI., 2800
Crystal Drive, Arlington, VA 22202,
(703)-308-8783.

SUPPLEMENTARY INFORMATION: In the
Federal Register of November 2, 1994
(59 FR 54869), EPA issued a proposed
rule that gave notice that the
Interregional Research Project No. 4 (IR-
4), New Jersey Agricultural Experiment
Station, P.O. Box 231, Rutgers
University, New Brunswick, NJ 08903,
had submitted pesticide petition (PP)
2E4148 to EPA on behalf of the
Agricultural Experiment Station of
California. PP 2E4148 requested that the
Administrator, pursuant to section
408(e) of the Federal Food, Drug and
Cosmetic Act (FFDCA), 21 U.S.C.
346a(e), propose to amend 40 CFR
180.1020 by establishing an exemption
from the requirement of a tolerance for
residues of sodium chlorate on potatoes
when used as a defoliant in accordance
with good agricultural practices.

There were no comments or requests
for referral to an advisory committee
received in response to the proposed
rule.

The data submitted with the petition
and other relevant material have been
evaluated and discussed in the
proposed rule. Based on the data and
information considered, the Agency
concludes that the tolerance exemption
will protect the public health.
Therefore, the tolerance exemption is
established as set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
and/or request a hearing with the
Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
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submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

Under Executive Order 12866 (58 FR
51735, Oct. 4, 1993), the Agency must
determine whether the regulatory action
is “‘significant” and therefore subject to
review by the Office of Management and
Budget (OMB) and the requirements of
the Executive Order. Under section 3(f),
the order defines a “‘significant
regulatory action” as an action that is
likely to result in a rule (1) having an
annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities (also
referred to as ““economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Pursuant to the terms of the Executive
Order, EPA has determined that this
rule is not “significant’”” and is therefore
not subject to OMB review.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance

requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: January 17, 1995.

Steven L. Johnson,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

§180.1020 [Amended]

2. By amending §180.1020 Sodium
chlorate; exemptions from the
requirement of a tolerance by adding
and alphabetically inserting in the list
therein the commodity “‘potatoes’.

[FR Doc. 95-1854 Filed 1-24-95; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Part 180
[PP OE3907/R2094; FRL-4923-7]
RIN 2070-AB78

Pesticide Tolerance for 3,5-Dichloro-N-
(1,2-Dimethyl-2-Propynyl)Benzamide

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document establishes a
tolerance for combined residues of the
herbicide 3,5-dichloro-N-(1,1-dimethyl-
2-propynyl)benzamide (also known as
pronamide) and its metabolites in or on
the raw agricultural commodity
radicchio greens (tops). The
Interregional Research Project No. 4 (IR-
4) submitted to EPA a petition
requesting the maximum permissible
level for residues of the herbicide.

EFFECTIVE DATE: This regulation
becomes effective January 25, 1995.

ADDRESSES: Written objections,
identified by the document control
number, [PP 0E3907/R2094], may be
submitted to: Hearing Clerk (1900),
Environmental Protection Agency, Rm.
M3708, 401 M St., SW., Washington, DC

20460. A copy of any objections and
hearing requests filed with the Hearing
Clerk should be identified by the
document control number and
submitted to: Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
copy of objections and hearing requests
to: Rm. 1132, CM #2, 1921 Jefferson
Davis Hwy., Arlington, VA 22202. Fees
accompanying objections shall be
labeled “Tolerance Petition Fees” and
forwarded to: EPA Headquarters
Accounting Operations Branch, OPP
(Tolerance Fees), P.O. Box 360277M,
Pittsburgh, PA 15251.

FOR FURTHER INFORMATION CONTACT: By
mail: Hoyt L. Jamerson, Registration
Division (7505W), Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. Office location
and telephone number: 6th Floor,
Crystal Station #1, 2800 Jefferson Davis
Hwy., Arlington, VA 22202, (703)-308-
8783.

SUPPLEMENTARY INFORMATION: In the
Federal Register of October 26, 1994 (59
FR 53771), EPA issued a proposed rule
that gave notice that the Interregional
Research Project No. 4 (IR-4), New
Jersey Agricultural Experiment Station,
P.O. Box 231, Rutgers University, New
Brunswick, NJ 08903, had submitted
pesticide petition (PP) OE3907 to EPA
on behalf of the Agricultural Experiment
Station of California. The petition
requested that the Administrator,
pursuant to section 408(e) of the Federal
Food, Drug, and Cosmetic Act (FFDCA),
21 U.S.C. 346a(e), establish a tolerance
for combined residues of the herbicide
3,5-dichloro-N-(1,1-dimethyl-2-
propynyl)benzamide and its metabolites
(calculated as 3,5-dichloro-N-(1,1-
dimethyl-2-propynyl)benzamide) in or
on the raw agricultural commodity
radicchio greens (tops) at 2 parts per
million (ppm).

There were no comments or requests
for referral to an advisory committee
received in response to the proposed
rule.

The data submitted on the proposal
and other relevant material have been
evaluated and discussed in the
proposed rule. Based on the data and
information considered, the Agency
concludes that the permanent tolerance
will protect the public health.
Therefore, the tolerance is established as
set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
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and/or request a hearing with the
Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

Under Executive Order 12866 (58 FR
51735, Oct. 4, 1993), the Agency must
determine whether the regulatory action
is “significant”” and therefore subject to
review by the Office of Management and
Budget (OMB) and the requirements of
the Executive Order. Under section 3(f),
the order defines a “significant
regulatory action” as an action that is
likely to result in a rule (1) having an
annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities (also
referred to as ““‘economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Pursuant to the terms of the Executive
Order, EPA has determined that this
rule is not “significant” and is therefore
not subject to OMB review.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-

354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: January 13, 1995.

Stephen L. Johnson,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2.1n §180.317, by amending
paragraph (a) in the table therein by
adding and alphabetically inserting the
commodity radicchio greens (tops), to
read as follows:

§180.317 3,5-Dichloro-N-(1,1-dimethyl-2-
propynyl)benzamide; tolerances for
residues.

(a) * * *
. Parts per
Commodity miIIioEl
* * * * *
Radicchio greens (tops) ............ 2.0
* * * * *

* * * * *

[FR Doc. 95-1855 Filed 1-24-95; 8:45 am]
BILLING CODE 6560-50-F

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 76
[MM Docket No. 92-266; FCC 95-8]
Cable Act of 1992—Rate Regulation

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: On its own motion, the
Commission amends its rules in order to
provide certain cable operators with
further incentives to add new channels
to cable programming services tiers and
to single-tier systems. These incentives
apply to independent small systems, to
small systems owned by small multiple
system operators, and to independent
systems and systems owned by small
multiple system operators which incur
additional monthly per subscriber
headend costs of one full cent or more
for an additional channel. These
systems may take advantage of the
streamlined cost-of-service procedure
for headend upgrades associated with
channel additions, as well as the per
channel rate adjustments and
programming expense adjustments
available to all cable systems adding
channels under the existing rule. The
Order also provides that the streamlined
cost-of-service procedure for headend
upgrades associated with channel
additions shall apply to single-tier
systems.

EFFECTIVE DATE: February 24, 1995.

FOR FURTHER INFORMATION CONTACT:

Joel Kaufman or Meryl S. Icove, Cable
Services Bureau, (202) 416—-0800.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Seventh
Order on Reconsideration in MM Docket
92-266, FCC 95-8, adopted January 5,
1995, and released January 5, 1995. The
complete text of this document is
available for inspection and copying
during normal business hours in the
FCC Reference Center, 1919 M St., NW.,
Washington, DC, and also may be
purchased from the Commission’s copy
contractor, International Transcription
Service, (ITS), at 2100 M St., NW.,
Washington, DC 20037, (202) 857—-3800.

Synopsis of the Seventh Order on
Reconsideration

A. Background

In the Second Order on
Reconsideration, Fourth Report and
Order, and Fifth Notice of Proposed
Rulemaking (‘““Fourth Report and
Order”) in this docket, 59 FR 17943
(April 15, 1994), the Commission
specified a ‘‘going-forward’ mechanism
under which price-capped rates are
adjusted for changes in the number of
channels offered on the basic service
tier ('‘BST”’) and on cable programming
service tiers (““CPSTs”). Under this
mechanism, operators first remove all
external costs from the tier charge and
then adjust the residual component of
the tier charge by a per channel
adjustment which declines as the
number of channels on the system
increases. Operators were also allowed
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to pass through to subscribers the
programming costs associated with new
channels as well as a mark-up of 7.5%
on New programming expense.

In the Sixth Order on Reconsideration
and Fifth Report and Order (*‘Sixth
Reconsideration Order’’), 59 FR 62614
(December 6, 1994), the Commission
inter alia, supplemented its existing
going forward rules by creating an
alternative channel adjustment
methodology. Cable operators adding
channels to CPSTs or single-tier systems
may recover from subscribers (a) a flat
per channel mark-up of up to 20 cents
per subscriber per month, subject to a
cap on the total amount recovered
through December 31, 1997, and (b)
programming costs, subject to a cap that
applies through December 31, 1996.
Operators adding channels to CPSTs or
single-tier systems on and after May 15,
1994 may use either the new rules or the
existing rules to adjust rates after
December 31, 1994, but must use either
the existing rules or the new rules
consistently with respect to all channels
added after December 31, 1994.

In the Sixth Reconsideration Order,
the Commission also adopted a special
streamlined cost-of-service procedure
that permits independent small systems
and small systems owned by small
multiple system operators (““MSQOs”) to
recover the costs of upgrading their
headend equipment when they add new
channels to CPSTs. A small system is a
cable system that serves 1,000 or fewer
subscribers from the system’s principal
headend, including any technically
integrated headends and microwave
receive sites. See 47 CFR 76.901(c). A
small MSO is defined as a MSO that has
250,000 or fewer total subscribers, owns
only systems with less than 10,000
subscribers each, and has an average
system size of 1,000 or fewer
subscribers. See 47 CFR 76.922(b)(5). To
prevent the potential for unreasonably
sharp rate increases to small system
subscribers, the amount a small system
can recover for each channel added was
limited to programming costs incurred
plus the lesser of the actual cost of the
headend equipment or $5,000. Headend
costs that are to be recovered through
increased rates must be depreciated over
the useful life of the equipment. In
addition, the rate of return the small
system may earn on such headend costs
may not exceed 11.25%. Small systems
that increase rates as a result of any
channel additions pursuant to this
methodology may be reimbursed for the
addition of a maximum of seven
channels to CPSTs between May 15,
1994 and December 31, 1997. Qualifying
small systems adding channels to CPSTs
were allowed to choose between this

streamlined cost-of-service procedure
and the going forward rules applicable
to all systems.

B. Discussion

On our own motion, we find our
requirement that qualifying small
systems elect between the per channel
adjustment methodology and the
streamlined cost-of-service procedure
for upgrading headend equipment
insufficient to give qualifying systems
an appropriate incentive to add new
channels. Although the return of up to
11.25% on the cost of headend
equipment was intended to allow small
systems a profit when they added
channels, we now believe that our
formula as a whole may give such
systems an insufficient incentive to add
channels. This is the case because,
except for very small systems, the per
subscriber rate adjustment associated
with the streamlined cost-of-service
showing would be less than the 20 cents
per subscriber per month allowed under
our general going forward regulations. If
the maximum $5,000 in headend costs
is depreciated by a 1,000 subscriber
system with an 11.25% rate of return,
for example, the monthly per subscriber
cost would be just over five cents,
assuming a 15 year depreciation period.
The Commission has not prescribed
depreciation rates for headend
equipment, but requires cable operators
to follow reasonable depreciation
practices in depreciating equipment
over its useful life. The Cable Services
Bureau, acting on delegated authority in
examining cost-of-service rate
justifications, concluded that operators
generally assign 15-year useful lives to
headend equipment and adjusted cable
operator’s proposed useful lives upward
to reflect that norm.

Accordingly, independent small
systems and small systems owned by
small MSOs will not be required to
choose between the per channel
adjustment methodology and the
streamlined cost-of-service procedure
for upgrading headend equipment.
Instead, we will allow independent
small systems and small systems owned
by small MSOs to recover for each
channel added by using both the per
channel adjustment methodology and
the streamlined cost-of-service
procedure for upgrading headend
equipment in the following manner.
First, such operators may recover the
lesser of the actual cost of the headend
equipment or $5,000 associated with the
channel addition. The recovery of the
lesser of the actual cost of the headend
equipment or $5,000 shall otherwise
remain subject to the conditions set
forth in the Sixth Reconsideration

Order, namely that the headend costs be
depreciated over the useful life of the
equipment, the rate of return on this
investment not exceed 11.25%,! and the
headend costs may be recovered for no
more than seven channels through
December 31, 1997. Second, in addition
to recovery of headend upgrade costs in
a streamlined cost-of-service
proceeding, such operators may make
rate adjustments to reflect channel
additions and programming expenses
that all other operators are permitted to
make under the existing going forward
rules. Specifically, operators may make
per channel adjustments under either
the new or the “old”’ going forward
rules. As explained in the Sixth
Reconsideration Order, operators that
elect the new going forward rules are
allowed to recover programming
expenses associated with adding
channels subject to the License Fee
Reserve and the Operator’s Cap. Of
course, headend costs are not included
in the Operator’s Cap.

In addition, we believe that limiting
eligibility to use the streamlined cost-of-
service procedure for upgrading
headend equipment to independent
small systems and small systems owned
by small MSOs may fail to give slightly
larger systems an appropriate incentive
to add channels. Accordingly, we have
decided to allow larger systems to use
the streamlined cost of service approach
subject to the same conditions as
independent small systems and small
systems owned by small MSOs provided
that (a) the systems are either
independently owned or owned by
small MSOs and (b) the monthly per
subscriber cost of the additional
headend equipment necessary to receive
an additional channel is one cent or
more.2 We are providing this relief for
systems that are slightly larger than
those that fall under the definition of a
small system because we believe that
such operators may have higher than
average costs and may not always have
access to the financial resources or other
purchasing discounts of larger
companies. However, since average
equipment costs were built into the per

1 Operators are permitted to recover an 11.25%
rate of return on the lesser of the actual cost of the
headend equipment associated with adding a
channel or $5,000. Therefore, if the cost of the
headend equipment associated with adding a
channel is $5,000 or more, the operator is entitled
to recover $5,000 plus an 11.25% rate of return on
the $5,000 investment.

2The monthly per subscriber cost of the
additional headend equipment necessary to receive
the additional channel must be one full cent or
more. For this purpose, operators may not round up
monthly per subscriber costs of less than one cent.
Additionally, operators must depreciate these costs
at the same rate as they depreciate all similar
equipment.
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channel adjustment of up to 20 cents,
we believe that it is unnecessary to
allow systems with additional per
subscriber headend equipment costs of
less than one cent for each channel
added to use the streamlined cost-of-
service procedure for upgrading
headend equipment. We believe that
such operators may have sufficient
resources to add channels without the
additional incentive created by the
streamlined cost-of-service procedure.
However, we note that we may
reconsider this issue in light of the
comments we have received in response
to our Fifth Order on Reconsideration
and Further Notice of Proposed
Rulemaking, 59 FR 51,869 (10/13/94). In
that notice, the Commission solicited
comments on whether it should retain
its current definitions of small operators
and small systems owned by small
MSOs and whether it should employ the
current Small Business Administration
definition of small cable company. The
definitions of these terms in the instant
item may be affected by the outcome of
the Further Notice.

In the Sixth Reconsideration Order,
the Commission provided that rates for
the BST will continue to be governed
exclusively by our current rules, except
that where a system offered only one
tier on May 14, 1994, the cable operator
will be allowed to use the revised per
channel adjustment of up to 20 cents.
We did not, however similarly provide
that the streamlined cost-of-service
procedure for headend upgrades by
eligible small systems would be
available to operators of single-tier
systems. We did not intend to exclude
single-tier systems from this procedure
and, therefore, on our own motion, we
reconsider the limitation of the
streamlined cost-of-service procedure
for headend upgrades to CPSTs. We
conclude that the streamlined cost-of-
service procedure should also apply to
single-tier systems because we recognize
that qualifying systems have the same
small customer base over which to
spread the cost of new equipment
associated with providing channels,
whether or not they have CPSTs. We
also recognize that single-tier systems
are commonly smaller systems.
Accordingly, we believe that the
streamlined cost-of-service procedure
for headend upgrades associated with
channel additions should apply to
single-tier systems as well as CPSTSs.

Regulatory Flexibility Act Analysis

Pursuant to the Regulatory Act of
1980, 5 U.S.C. 601-612, the
Commission’s final analysis with
respect to the Seventh Order on
Reconsideration is as follows:

Need and purpose of this action. The
Commission, in compliance with § 3 of
the Cable Television Consumer
Protection and Competition Act of 1992,
47 U.S.C. 8543 (1992), pertaining to rate
regulation, adopts revised rules and
procedures intended to ensure that
cable services are offered at reasonable
rates with minimum regulatory and
administrative burdens on cable
entities.

Summary of issues by the public in
response to the Initial Regulatory
Flexibility Analysis. There were no
comments submitted in response to the
Initial Regulatory Flexibility Analysis.
The Chief Counsel for Advocacy of the
United States Small Business
Administration (SBA) filed comments in
the original rulemaking order. The
Commission addressed the concerns
raised by the Office of Advocacy in the
Report and Order and Further Notice of
Proposed Rulemaking, 58 FR 29769 (5/
21/93). Consistent with our rules, the
SBA also filed an ex parte letter on
August 3, 1994.

Significant alternatives considered
and rejected. In the course of this
proceeding, petitioners representing
cable interest and franchising
authorities submitted several
alternatives aimed at minimizing
administrative burdens. The
Commission has attempted to
accommodate the concerns expressed by
these parties. In this order, the
Commission is providing additional
incentives to qualifying small systems to
add channels to CPSTs and single-tier
systems.

Paperwork Reduction Act

The requirements adopted herein
have been analyzed with respect to the
Paperwork Reduction Act of 1980 and
found not to impose a new or modified
information collection requirement on
the public.

Ordering Clauses

Accordingly, IT IS ORDERED that,
pursuant to Sections 4(i), 4(j), 303(r)
612, 622(c) and 623 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 154()),
303(r), 532, 542(c) and 543, the rules,
requirements and policies discussed in
this Seventh Order on Reconsideration,
ARE ADOPTED and Part 76 of the
Commission’s rules, 47 CFR part 76, IS
AMENDED as set forth below.

It Is Further Ordered that the
Secretary shall send a copy of this Order
to the Chief Counsel for Advocacy of the
Small Business Administration in
accordance with paragraph 603(a) of the
Regulatory Flexibility Act. Public Law

No. 96-354, 94 Stat. 1164, 5 U.S.C.
88601 et seq. (1981).

It Is Further Ordered that the
requirements and regulations
established in this decision shall
become effective 30 days following
publication in the Federal Register.

List of Subjects in 47 CFR Part 76
Cable television.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Part 76 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 76—CABLE TELEVISION
SERVICE

1. The authority citation for part 76
continues to read as follows:

Authority: Secs. 2, 3, 4, 301, 303, 307, 308,
309, 48 Stat. as amended, 1064, 1065, 1066,
1081, 1082, 1083, 1084, 1085, 1101; 47 U.S.C.
Secs. 152, 153, 154, 301, 303, 307, 308, 309,
532, 535, 542, 543, 552 as amended, 106 Stat.
1460.

2. Section 76.922 is amended by
revising paragraph (e)(7) to read as
follows:

§76.922 Rates for the basic service tier
and cable programming service tiers.
* * * * *

(e) * * *

(7) Headend upgrades. When adding
channels to CPSTs and single-tier
systems, cable systems that are either
independently owned or owned by
small MSOs and incur additional
monthly per subscriber headend costs of
one full cent or more for an additional
channel or are either independently
owned or owned by small MSOs as
defined in paragraph (b)(5) of this
section, may choose among the
methodologies set forth in paragraphs
(e)(2) and (e)(3) of this section. In
addition, such systems may increase
rates to recover the actual cost of the
headend equipment required to add up
to seven such channels to CPSTs and
single-tier systems, not to exceed $5,000
per additional channel. Rate increases
pursuant to this paragraph may occur
between January 1, 1995, and December
31, 1997, as a result of additional
channels offered on those tiers after May
14, 1994. Headend costs shall be
depreciated over the useful life of the
headend equipment. The rate of return
on this investment shall not exceed
11.25 percent. In order to recover costs
for headend equipment pursuant to this
paragraph, systems must certify to the
Commission their eligibility to use this
paragraph, the level of costs they have
actually incurred for adding the
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headend equipment and the
depreciation schedule for the
equipment.

* * * * *

[FR Doc. 95-1819 Filed 1-24-95; 8:45 am]
BILLING CODE 6712-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 642
[Docket No. 940710-4292; |.D. 011895A]

Coastal Migratory Pelagic Resources
of the Gulf of Mexico and South
Atlantic; Trip Limit Reduction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Trip limit reduction.

SUMMARY: NMFS reduces the
commercial trip limit of Atlantic group
Spanish mackerel in the southern zone
to 1,000 Ib (454 kg) per day in or from
the exclusive economic zone (EEZ). This
trip limit reduction is necessary to
protect the Atlantic Spanish mackerel
resource.

EFFECTIVE DATE: The 1,000-1b (454—-kg)
commercial trip limit is effective 12:01
a.m., local time, January 20, 1995, and
remains in effect through March 31,
1995.

FOR FURTHER INFORMATION CONTACT:
Mark F. Godcharles, 813-570-5305.
SUPPLEMENTARY INFORMATION: The
fishery for coastal migratory pelagic fish
(king mackerel, Spanish mackerel, cero,
cobia, little tunny, dolphin, and, in the
Gulf of Mexico only, bluefish) is
managed under the Fishery
Management Plan for the Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and South Atlantic (FMP).
The FMP was prepared by the Gulf of
Mexico and South Atlantic Fishery
Management Councils (Councils) and is
implemented by regulations at 50 CFR
part 642 under the authority of the
Magnuson Fishery Conservation and
Management Act.

An adjusted allocation and
commercial trip limits were
recommended by the Councils and
implemented by NMFS for Atlantic
migratory group Spanish mackerel from
the southern zone. As set forth at 50
CFR 642.27(b), the adjusted allocation is
4.35 million Ib (1.97 million kg). In
accordance with 50 CFR
642.27(a)(2)(iii), after 75 percent of the
adjusted allocation of Atlantic group

Spanish mackerel from the southern
zone is taken until 100 percent of the
adjusted allocation is taken, Spanish
mackerel in or from the EEZ in the
southern zone may not be possessed
aboard or landed from a vessel in a day
in amounts exceeding 1,000 pounds
(454 kg). In accordance with 50 CFR
642.27(a)(2)(iv), after 100 percent of the
adjusted allocation of Atlantic group
Spanish mackerel from the southern
zone is taken through the end of the
fishing year, Spanish mackerel in or
from the EEZ in the southern zone may
not be possessed aboard or landed from
a vessel in a day in amounts exceeding
500 Ib (227 kg) per day.

NMPFS has determined that 75 percent
of the adjusted allocation for Atlantic
group Spanish mackerel from the
southern zone will be taken by January
19, 1995. Accordingly, the 1,000—pound
(454—kg) per day commercial trip limit
applies to Spanish mackerel in or from
the EEZ in the southern zone effective
12:01 a.m., local time, January 20, 1995,
through March 31, 1995, unless changed
by further notification in the Federal
Register.

The southern zone of Atlantic group
Spanish mackerel extends from the
Georgia/Florida boundary (30°42'45.6"
N. lat.) southward to the Dade/Monroe
County, Florida, boundary (25°20.4' N.
lat.).

Classification
This action is taken under 50 CFR
642.27(a)(2)(iii) and (b) and is exempt
from review under E.O. 12866.
Authority: 16 U.S.C. 1801 et seq.
Dated: January 19, 1995.
David S. Crestin,
Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.
[FR Doc. 95-1776 Filed 1-19-95; 4:32 pm]

BILLING CODE 3510-22-F

50 CFR Parts 675 and 677

[Docket No. 950112014-5014-01; I.D.
010695A]

RIN 0648—-AH42

Groundfish of the Bering Sea and
Aleutian Islands Area, North Pacific
Fisheries Research Plan; Trawl
Closure To Protect Red King Crab

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Emergency interim rule; request
for comments.

SUMMARY: NMFS has determined that an
emergency exists in the groundfish
fisheries being conducted in the Bering
Sea and Aleutian Islands (BSAI)
management area. The number of female
red King crab in Bristol Bay has declined
to a level that presents a serious
conservation problem for this stock. To
protect Bristol Bay area red king crab,
NMFS is implementing by emergency
rule a trawl closure in an area of Zone

1 in the Bering Sea (BS). NMFS is also
implementing changes to observer-
coverage requirements that will aid the
monitoring of red king crab bycatch in
the BS flatfish trawl fisheries conducted
outside of the closure area in Zone 1.
These management measures are
intended to accomplish the objectives of
the North Pacific Fishery Management
Council (Council) with respect to
fishery management in the BSAI.

DATES: Effective January 20, 1995
through April 25, 1995. Comments must
be submitted by February 9, 1995.

ADDRESSES: Comments may be sent to
Ronald J. Berg, Chief, Fisheries
Management Division, Alaska Region,
National Marine Fisheries Service, P.O.
Box 21668, Juneau, AK 99802,
Attention: Lori Gravel. Copies of the
Environmental Assessment (EA)
prepared for the emergency rule may be
obtained from the same address.

FOR FURTHER INFORMATION CONTACT:
Kaja Brix, 907-586—7228.

SUPPLEMENTARY INFORMATION:
Background

Fishing for groundfish by U.S. vessels
in the exclusive economic zone of the
BSAI is managed by NMFS according to
the Fishery Management Plan (FMP) for
the Groundfish Fishery of the Bering
Sea and Aleutian Islands Area. The FMP
was prepared by the Council under the
Magnuson Fishery Conservation and
Management Act (16 U.S.C. 1801, et
seq.), (Magnuson Act), and is
implemented by regulations governing
the U.S. groundfish fisheries at 50 CFR
parts 675 and 676. General regulations
that also pertain to U.S. fisheries are
codified at 50 CFR part 620.

At times, amendments to the FMP or
its implementing regulations are
necessary to respond to fishery
conservation and management problems
that cannot be addressed within the
timeframe of the normal procedures
provided for by the Magnuson Act.
Section 305(c) of the Magnuson Act
authorizes NMFS to implement
emergency regulations necessary to
address these situations. These
emergency regulations may remain in
effect for not more than 90 days after
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publication in the Federal Register,
with a possible 90-day extension.

The number of red king crab in the
Bristol Bay area of the BS is declining.
Data from the 1994 NMFS crab survey
indicate that the number of female red
king crab is below threshold. This
triggered closure of the 1994 directed
Bristol Bay red king crab pot fishery by
the Alaska Department of Fish and
Game (ADF&G). Due to the closure of
the red king crab fishery in ADF&G
shellfish management Area T, the area
east of 163° W. long. was closed to C.
bairdi Tanner crab fishing for the 1994—
95 season. Current regulations close
Federal Statistical Area 512 to trawling
to protect the red king crab stock. In
view of the declining red king crab stock
and the need to further protect and
conserve red king crab in the Bristol Bay
area of the BS, NMFS is implementing,
by emergency rule, the following
measures:

1. A closure in a portion of Bycatch
Zone 1 (defined at §675.2) to directed
fishing for groundfish by vessels using
trawl gear other than pelagic trawl gear;

2. Catcher/processors or catcher
vessels equal to or greater than 60 ft
(18.3m) length overall (LOA) must carry
a NMFS-certified observer during 100
percent of their fishing days when
participating in the flatfish fishery,
defined at §677.10(a)(1)(ii)(E), in areas
of Zone 1 outside of the closure area
implemented under this emergency
rule; and

3. Catcher/processors or catcher
vessels, equal to or greater than 60 ft
(18.3m) LOA, must carry a NMFS-
certified observer during 100 percent of
their fishing days in which the vessel
uses pelagic trawl gear in the closure
area implemented under this emergency
rule.

For the duration of this emergency
rule, NMFS is also requesting that
observers onboard vessels that have
INMARSAT Standard A satellite
communications equipment and the
appropriate software and that are fishing
for flatfish in Zone 1, report
electronically crab bycatch data and
certain haul statistics on a daily basis.
This would not entail any additional
regulatory requirement for vessel
operators. Details of these measures
follow.

Red King Crab Savings Area (RKCSA)

Based on NMFS survey data, the 1994
abundance index for legal-sized male
Bristol Bay red king crab was 5.5
million crab compared to 7.3 million in
1993. The abundance index for mature
female crab declined from 14.2 million
crab in 1993 to 7.5 million crab in 1994.
This number is below the threshold

value of 8.4 million crab established
pursuant to the FMP for the Commercial
King and Tanner Crab Fisheries in the
BSAI. These declines were corroborated
by the length-based assessment model
that was newly developed by ADF&G.
Because the abundance of female crab
was below threshold, ADF&G closed the
1994 Bristol Bay red king crab fishery,
as well as the directed pot fishery for
Tanner crab in Zone 1 east of 163° W.
long. The Bristol Bay red king crab stock
continues to suffer from a long period of
low recruitment and sublegal crab levels
are among the lowest on record.

At the September 1994 Council
meeting, the Crab Plan Team presented
the Council with information detailing
the status of the red king crab stocks in
the Bristol Bay area of the BS. Because
female red king crab were below the
sustainable threshold, emergency action
was considered to conserve this
resource. At a subsequent
teleconference on November 14, 1994,
the Council reviewed an analysis
prepared by ADF&G that examined
alternative closure areas. At this
teleconference, the Council
recommended a closure area between
55°45" and 57°00' N. lat. and between
162° and 164° W. long. The intent of
this trawl closure is to reduce the
number of female red king crab taken as
bycatch in the trawl fisheries. However,
it would be at the expense of most of the
optimal rock sole fishing grounds. After
reviewing additional analysis prepared
by ADF&G subsequent to the Council’s
teleconference and reexamining the
administrative record on this issue,
NMPFS is implementing a closure area
that would meet the intent of the
Council to protect female red king crab,
while minimizing the displacement of
trawl fisheries and the foregone
opportunity to harvest roe-bearing rock
sole.

To conserve the red king crab
resource in the Bristol Bay area of the
BS, NMFS is implementing emergency
measures to prohibit directed fishing for
groundfish by vessels using trawl gear
other than pelagic trawl gear in the
RKCSA, which is bounded by a straight
line connecting the following
coordinates in the order listed below:

Latitude Longitude
56°00" N. evvvveveeeiiiiiiieenn, 162°00" W.
56°00" N. ............ 164°00" W.
57°00' N. ..eeveinee. 164°00" W.
57°00" N. ......c..... 164°00" W.
56°00" N. .eovevireeeiiiirieeen. 162°00" W.

The highest bycatch of red king crab
has been from the rock sole/other
flatfish fishery category, especially in
1993 and 1994 when the red king crab

bycatch in Zone 1 was estimated at
134,000 and 193,000 crab, respectively.
During this same period, the bottom
trawl pollock fishery caught the next
highest amount of Zone 1 red king crab
(44,000 and 39,000, respectively) and
the yellowfin sole and Pacific cod
fisheries also took some king crab. Red
king crab bycatch has been greatest in
the rock sole fishery during the months
of January and February when the rock
sole roe fishery occurs. Significantly
reduced bycatch rates of red king crab
occur in other trawl fisheries throughout
the year.

The current closure area for red king
crab (Federal Statistical Area 512) in the
BS was designed to protect
approximately 90 percent of the mature
female red king crab. This consideration
was based on the distribution of female
crab in the mid 1980’s. Annual NMFS
crab survey data show distribution and
relative abundance of female red king
crab vary from year to year. However,
survey data since 1990 indicate that
relatively large numbers of female crab
have been taken at survey stations in
Bristol Bay located at 56° N. long. and
north. Although only a limited number
of survey stations are located south of
56° N. long., survey data from this area
indicate a relatively low abundance of
crab and no female crab have been taken
in this area during the 1990-1994 trawl
surveys.

Recent 1993 and 1994 traw| survey
data show female red king crab are
present at survey stations located along
56° N. long. The relative abundance of
female red king crab at these stations
was significantly greater in 1993
compared to 1994. The distribution of
crab indicated from summer trawl
surveys may hot represent the
distribution of various stock
components during winter months
when intensive trawl operations for
row-bearing rock sole occur in the
Bristol Bay area. Although no recent
winter trawl survey data exists, crab
generally are believed to move
shoreward during the molting and
mating season. Although the breeding
season for crab can be protracted and
dependent on a number of variables, the
peak breeding season is believed to
occur during March-May.

Available observer data on the sex
composition of Bristol Bay red king crab
taken as bycatch in the trawl fisheries
are limited. Sex composition data
collected in 1993 for observed hauls
south of 56° N. lat. are not available.
However, 1993 data for observed hauls
between 56° and 56°10' N. lat. show
about one third of the crab sampled for
sex composition were females and
almost 80 percent of the crab sampled
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for sex composition between 56° and
57° N. lat. were females.

Given the available data on the
distribution of female red king crab and
the assumption that crab move
shoreward during winter months, NMFS
believes that a closure between 162° and
164° W. long. and between 56° and 57°
N. lat. will adequately protect female
red King crab during the winter trawl
fisheries without unnecessarily
jeopardizing the trawl fishery’s
opportunity to harvest valuable roe-
bearing rock sole.

The majority of king crab bycatch in
observed hauls in all fisheries during
1990-94 occurred in the area between
56° and 57° N. Lat. and 162° and 164°
W. long. This also corresponds to an
area of high fishing effort. Most of the
hauls were taken between January and
March, which also corresponds to the
timing of the rock sole roe fishery.

Observer data from 1990-94 show
that between 20 and 45 percent of the
groundfish catch in the rock sole fishery
has come from within this area. The
highest number of king crab is
consistently taken by the rock sole
fishery. Between 40 and 70 percent of
the red king crab incidental catch in the
rock sole fishery is taken within this
area.

The RKCSA also accounts for between
10 and 45 of the halibut incidental catch
in the rock sole fishery. Although
closure of the RKCSA to protect red king
crab stocks would also reduce halibut
bycatch within this area, relocated
fishing effort could result in similar or
higher halibut bycatch rates in the open
areas. Fishing effort relocated from the
closure area could also result in greater
bycatch of C. bairdi Tanner crab. This
may cause the rock sole roe fishery to
attain specified halibut and C. bairdi
bycatch allowances more quickly,
which would close the fishery sooner.
Higher bycatch rates of either halibut or
C. bairdi Tanner crab in the rock sole
fishery would not pose a conservation
problem because the overall bycatch
amount of these species is managed
under specified bycatch allowances
that, when reached, will close the
directed fishery for rock sole. As a
result, displaced fishing effort from the
RKCSA to other fishing grounds could
result in closure of the rock sole roe
fishery before the end of the roe season
(early to mid-March) to the extent that
an increased bycatch rate for halibut or
C. bairdi would result in a more rapid
attainment of the bycatch allowances
specified for these species.

Observer Coverage

Concurrent with the implementation
of the RKCSA, NMFS is requiring that

all vessels equal to or greater than 60 ft
(18.3m) LOA carry a NMFS-certified
observer onboard during 100 percent of
their fishing days while fishing for
flatfish in the open areas of Zone 1. This
requirement will provide NMFS with
better information on the bycatch of red
king crab, as well as other prohibited
species. With the shift in effort from the
RKCSA to other areas of Zone 1, NMFS
anticipates changes in the bycatch rate
of not only red king crab, but other
species as well. Increased observer
coverage will enable NMFS to obtain
more complete bycatch data and
facilitate the inseason monitoring of
crab and halibut bycatch to avoid
exceeding specified bycatch allowances.
Between January and the end of April
1994, 30 catcher/processors participated
in a directed fishery for flatfish. Of these
30 vessels, 27 are equal to or greater
than 125 ft (38.1m) LOA and already are
required to carry an observer at all
times. Three are less than 125 ft (38.1m)
LOA but were equal to or greater than
60 ft (18.3m) LOA and under the
emergency rule will have to carry an
observer at all times. One shoreside
processor participated in the flatfish
fishery in 1994. Five catcher vessels
equal to or greater than 60 ft (18.3m)
LOA delivered flatfish to this processor.
Under this emergency rule, these
catcher vessels will also be required to
carry an observer at all times while
fishing for flatfish in Zone 1. Four of the
five catcher vessels currently must carry
an observer 100 percent of the time. The
requirement under this emergency rule
will only affect three catcher/processors
and one catcher vessel if the same fleet
fished for flatfish in 1995 as in 1994.
Under the emergency rule, NMFS is
also requiring vessels equal to or greater
than 60 ft (18.3m) LOA that use pelagic
trawl gear in the RKCSA to carry an
observer during 100 percent of their
fishing days. This is necessary to ensure
that the vessel operators adhere to the
current performance standard for
pelagic trawl gear set out at §675.7(n).
During the first pollock season in
1994, 20 catcher vessels delivered
pollock to shoreside facilities. Eight of
these vessels were equal to or over 125
ft (38.1m) LOA and are already required
to carry an observer at all times. The
remaining 12 were greater than 60 ft
(18.3m) LOA and are currently required
to have only 30-percent observer
coverage. Of these 12 vessels, 10
delivered significant quantities of
pollock and two delivered incidental
amounts, probably as bycatch in other
fisheries. Therefore, 10-12 pollock
vessels, based on 1994 information,
would be affected by the additional
observer-coverage requirements.

The term “fishing days” is defined at
§677.2 for purposes of observer
coverage requirements and does not
include days during which a vessel only
delivered unsorted codends to a
processor. Therefore, catcher vessels
used only for this purpose are exempt
from increased observer coverage
requirements implemented under this
emergency rule.

Data Reporting

To keep a more accurate and timely
count of red king crab bycatch amounts
in the open areas of Zone 1, NMFS
requests the observers onboard those
vessels with INMARSAT Standard A
satellite communication equipment, and
the necessary hardware and software,
fishing in the flatfish target fisheries to
report electronically the prohibited
species catch statistics and associated
data on haul location and size on a daily
basis. Such reporting will provide more
timely data and enable NMFS to
monitor more effectively the prohibited
species bycatch allowances specified for
the 1995 groundfish fisheries.

NMFS requests this information only
from observers onboard vessels that
already have the appropriate satellite
communication equipment (INMARSAT
Standard A) and the software that was
supplied by the NMFS Observer
Program Office. This emergency rule
does not require that portion of the
industry that does not already have the
above-mentioned satellite
communication capabilities to obtain
electronic communication equipment.
Existing observer regulations specify
that the observer shall have access to
communication equipment onboard the
vessel. Under this emergency rule, the
observer will simply be transmitting a
portion of the same reports as those
currently being sent, but on a daily
basis. This will involve somewhat
higher data transmission costs for the
vessel compared to the status quo
operation.

For those vessels that do not already
have the capabilities for electronic
communication, the observer will
continue to send the data via
conventional means, but also on a daily
basis. The operators of these vessels will
not be required under this emergency
rule to acquire any additional
communication equipment.

Currently, 21 catcher/processors that
fished in the flatfish fishery in 1994
have the appropriate satellite
communication capabilities. The
remaining nine catcher/processors that
fished in the flatfish tart fishery in 1994
do not have various components of the
necessary equipment. Of theses nine
vessels, three or four catcher/processors
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may have satellite communication
equipment by the 1995 trawl season,
and five vessels will probably not have
satellite communication capabilities for
the 1995 season.

Economic Considerations

A total of 62 processor vessels and six
shoreside processors participated in the
nonpelagic trawl fisheries in the BSAI
in 1994. Based on 1994 ADF&G fish
tickets, at least 61 catcher vessels
delivered to either shoreplants or
motherships. The majority of fishing
activity in the RKCSA is carried out by
the rock sole roe fishery.

Thirty catcher/processor vessels and
five catcher vessels participated in a
flatfish fishery in the BS between
January and May 1994. Between 2.5 and
3 percent of the total groundfish catch
in the BSAI came from the closure area
in 1992 and 1993, respectively. Data
from 1990-1994 indicate that between
20 and 45 percent of the rock sole catch
has come from the closure area. The
estimated gross wholesale value of rock
sole harvests in the BSAI between
January and April 1994 was
$36,313,484. The displacement of
fishing effort for rock sole from the
RKCSA to less productive areas of the
Bering Sea in anticipated to result in
some foregone harvest of roe-bearing
rock sole and an increase in operating
costs. A quantitative assessment of these
costs is not possible because the amount
of roe-bearing rock sole that will be
harvested outside the RKCSA is
unknown. Given the improbable
assumption that the entire amount of
rock sole harvested in the RKCSA
would be foregone, the maximum
potential impact incurred by the rock
sole fishery could range from $7.3
million to $16.3 million. More likely,
the greatest potential for foregone
revenue is associated with the increased
probability of a closure of the rock sole
fishery due to increased bycatch rates of
C. bairdi and halibut, and a more rapid
attainment of a crab or halibut bycatch
allowance before the end of the roe
season. The rock sole roe season
typically ends by the first week of
March, although some fishing effort
continues into mid March. In 1994,
Zone 1 was closed February 28 because
of red king crab bycatch; however, the
fishery was able to continue outside the
area until Zone 2 was closed to the rock
sole fleet on May 7, when the C. bairdi
Tanner crab bycatch allowance was
reached. This closure likely will occur
sooner under the emergency rule, as
would a closure of the BSAI due to
attainment of the halibut bycatch
allowance, but a projection of the actual
date, as well as the potential foregone

harvest of rock sole, cannot be estimated
given available information.

Additional observer coverage on the
flatfish and pelagic pollock vessels
would result in costs per vessel of
approximately $200/day for each
observer. Three catcher/processor
vessels and one catcher vessel
participating in a Zone 1 flatfish fishery
in 1994 were under 125 ft (38.1m) LOA
and may be subject to the additional
requirement for 100-percent observer
coverage for the duration of this
emergency rule. Ten to 12 vessels that
participated in the 1994 pelagic trawl
pollock fishery were also under 125 ft
(38.1 m) LOA and may also be subject
to the requirement for 100-percent
observer coverage under this rule.

Observer-coverage requirements
currently are specified under
regulations implementing the North
Pacific Fishers Research Plan (Research
Plan) at 50 CFR part 677. Under the
Research Plan, the costs of increased
observer coverage incurred by catcher/
processors under this emergency rule
may be credited up to each processor’s
1995 Research Plan fee liability. This
credit amount would reduce the
revenue to the North Pacific Observer
Fund by a corresponding amount.
Increased observer-coverage
requirements for catcher vessels under
this emergency rule will not affect the
amount of fees generated under the
Research Plan because these vessels are
exempt from 1995 Research Plan fees
(8677.6(b)(1)).

Electronic reporting, on a daily basis,
by the observers on those vessels that
currently have INMARSAT Standard A
satellite communication capabilities
would result in additional transmission
costs for operators of each of the 21
vessels. The cost of an electronic
transmission is between $3-5 per
transmission. The remaining nine
vessels in the flatfish fisheries would
incur additional cost of daily fax
transmission, which range between
$10-20 per fax. No other cost would be
incurred by the industry for the daily
electronic reporting.

NMFS concurs that the above
regulatory measurers must be
implemented by emergency rulemaking
to conserve the female red king crab
stocks in the Bristol Bay area of the BS.

Classification

The Assistant Administrator for
Fisheries, NOAA (AA), has determined
that this rule is necessary to respond to
an emergency situation and that it is
consistent with the Magnuson Act and
other applicable laws.

This rule is exempt from the
procedures of the Regulatory flexibility

Act, because it is not required to be
issued with prior notice and
opportunity for prior public comment.

This emergency interim rule has been
determined to be not significant for
purposes of E.O. 12866.

NMFS finds that the immediate need
to protect and conserve female red king
crab in the Bristol Bay area of the BS,
as explained in the preamble to this
rule, constitutes good cause to waive the
requirement to provide prior notice and
an opportunity for public comment
pursuant to authority set forth at 5
U.S.C. 553(b)(B), as a delay to provide
prior notice and an opportunity for
public comment would be contrary to
the public interest. Similarly, the need
to implement these measures in a timely
manner to protect female red king crab
during the rock sole roe fishery, which
opens January 20, 1995, constitutes
good cause under authority contained in
5 U.S.C. 553(d)(3) to make the rule
effective less than 30 days after
publication in the Federal Register.

List of Subjects in 50 CFR Parts 675 and
677

Fisheries, Reporting and
recordkeeping requirements.

Dated: January 19, 1995.
Gary Matlock,

Program Management Officer, National
Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR parts 675 and 677 are
amended as follows:

PART 675—GROUNDFISH OF THE
BERING SEA AND ALEUTIAN ISLANDS
AREAS

1. The authority citation for part 675
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.In §675.22, paragraph (h) is added
to read as follows:

§675.22 Time and areas closures.
* * * * *

(h) Red king crab savings area.
Directed fishing for groundfish by
vessels using trawl gear other than
pelagic trawl gear is prohibited at all
times, in that part of the Bering Sea
Subarea defined by straight lines
connecting the following coordinates, in
the order listed:

Latitude Longitude
56°00" N. ..ovvvvvvvvivriiriiinnnns 162°00" W.
56°00" N. .... 164°00" W.
57°00" N. .... 164°00" W.
57°00" N. ... 162°00" W.
56°00" N. ..ovvvvvvvvivriiriiinnnns 162°00" W.
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PART 677—NORTH PACIFIC
FISHERIES RESEARCH PLAN

3.In §677.10, paragraphs (a)(1)(i)(G)
and (a)(1)(i)(H) are added and paragraph
(c)(3) is revised to read as follows:

§677.10 General requirements.

(a) * * *

(l) * * *

(l) * X X

(G) A catcher/processor or catcher
vessel equal to or greater than 60 ft
(18.3m) LOA must carry a NMFS-
certified observer during 100 percent of
its fishing days in which the vessel uses
trawl gear to participate in the flatfish

fishery, defined at § 677.10(a)(1)(ii)(E),
in Zone 1, defined at § 675.2 of this
chapter.

(H) A catcher/processor or catcher
vessel equal to or greater than 60 ft
(18.3m) LOA must carry a NMFS-
certified observer during 100 percent of
its fishing days in which the vessel uses
pelagic trawl gear in the area of the
Bering Sea Subarea defined at
8675.22(h) of this chapter.

* * * * *
c * * *

(3) Facilitate transmission of observer
data by:

(i) Allowing observers to use the
vessel’s communication equipment and

personnel, on request, for the entry,
transmission, and receipt of work-
related messages, at no cost to the
observers, the State of Alaska, or the
United States; and

(i) Ensuring that the communication
equipment that is on vessels fishing in
a flatfish fishery, defined at
8677.10(a)(1)(ii)(E), in Bycatch Zone 1,
defined at 8§ 675.2 of this chapter, and
that is used by observers to transmit
daily bycatch data is fully functional
and operational.

* * * * *

[FR Doc. 95-1777 Filed 1~19-95; 4:32 pm]
BILLING CODE 3510-22-W
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Consolidated Farm Service Agency

7 CFR Part 723
RIN 0560-AD64, —~AD65

National Marketing Quotas for Fire-
Cured (Type 21), Fire-Cured (Types 22
& 23), Maryland (Type 32), Dark Air-
Cured (Types 35 & 36), Virginia Sun-
cured (Type 37), Cigar Filler (Type 41),
Cigar Filler (Type 46) Cigar-Filler and
Cigar-Binder (Types 42-44 & 53-55),
and Cigar Binder (Types 51 & 52)
Tobaccos

AGENCY: Consolidated Farm Service
Agency, USDA.

ACTION: Proposed rule.

SUMMARY: The Secretary of Agriculture
(the Secretary) is required by the
Agricultural Adjustment Act of 1938
(the Act), as amended, to proclaim by
March 1, 1995, national marketing
quotas for Maryland (type 32), Virginia
sun-cured (type 37), cigar filler (type
41), and cigar binder (types 51 & 52)
tobacco for the 1995-96, 1996-97, and
1997-98 marketing years (MY’s) and to
determine and announce the amounts of
the national marketing quotas for fire-
cured (type 21), fire-cured (types 22 &
23), Maryland (type 32), dark air-cured
(types 35 & 36), Virginia sun-cured (type
37), cigar-filler (type 41) cigar-filler
(type 46), cigar-filler and cigar-binder
(types 42—-44 & 53-55), and cigar binder
(types 51 & 52) kinds of tobacco for the
1995-96 MY. The public is invited to
submit written comments, views, and
recommendations concerning the
determination of the national marketing
quotas for such kinds of tobacco, and
other related matters which are
discussed in this proposed rule.

DATES: Comments must be received on
or before February 3, 1995, in order to
be assured of consideration.
ADDRESSES: Send comments to Robert
Miller, Consolidated Farm Service
Agency (CFSA), United States
Department of Agriculture (USDA),

room 3739, South Building, P.O. Box
2415, Washington, DC 20013-2415. All
written submissions will be made
available for public inspection from 8:15
a.m. to 4:45 p.m., Monday through
Friday, except holidays, in room 3739,
South Building, 14th and Independence
Avenue, SW, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Robert L. Tarczy, CFSA, USDA, room
3739, South Building, P.O. Box 2415,
Washington, DC 20013-2415, on 202
720-8839.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

The proposed rule has been
determined to be not significant for
purposes of Executive Order 12866 and,
therefore, has not been reviewed by
OMB.

Federal Assistance Program

The title and number of the Federal
Assistance Program, as found in the
Catalog of Federal Domestic Assistance,
to which this rule applies, are
Commodity Loans and Purchases—
10.051.

Executive Order 12778

This proposed rule has been reviewed
in accordance with Executive Order
12778, Civil Justice Reform. The
provisions of this rule do not preempt
State laws, are not retroactive, and do
not involve administrative appeals.

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable because CFSA is not required
by 5 U.S.C. 553 or any other provision
of law to publish a notice of proposed
rulemaking with respect to the subject
of these determinations.

Paperwork Reduction Act

The amendments to 7 CFR part 723
set forth in this proposed rule do not
contain information collections that
require clearance through the Office of
Management and Budget under the
provisions of 44 U.S.C. Chapter 35.

Discussion

This proposed rule would amend 7
CFR part 723 to set forth the 1995-crop
marketing quotas for these nine kinds of
tobacco.

Section 312(b) of the Act provides
that the Secretary shall determine and

announce, not later than March 1, 1995,
with respect to kinds of tobacco
specified in this proposed rule, the
amount of the national marketing quota
which will be in effect for MY 1995 in
terms of the total quantity of tobacco
which may be marketed that will allow
a supply of each kind of tobacco equal
to the reserve supply level.

Section 312(c) of the Act provides
that, within 30 days after proclamation
of national marketing quotas for
Maryland (type 32), Virginia sun-cured
(type 37), Pennsylvania filler (type 41),
and cigar binder (types 51-52) the
Secretary conduct referenda of farmers
engaged in the 1994 production of each
kind of tobacco to determine whether
they favor or oppose marketing quotas
for MY’s 1995, 1996, and 1997. These
referenda are required because MY 1994
is the last year of the three consecutive
MYs for which marketing quotas
previously proclaimed will be in effect;
or because marketing quotas previously
proclaimed were disapproved by
producers in referenda held in 1992.

The Secretary shall proclaim the
results of any referendum. If more than
one-third of the farmers voting in a
referendum for a kind of tobacco oppose
the quota, the national marketing quota
previously proclaimed shall not become
effective. The referendum results shall
in no way affect or limit any subsequent
quota proclamation and submission to a
future referendum as otherwise
authorized in section 312.

Section 313(g) of the Act authorizes
the Secretary to convert the national
marketing quota into a national acreage
allotment by dividing the national
marketing quota by the national average
yield for the 5 years immediately
preceding the year in which the national
marketing quota is proclaimed. In
addition, the Secretary is authorized to
apportion, through county committees,
the national acreage allotment to
tobacco producing farms, less a reserve
not to exceed 1 percent thereof for new
farms, to make corrections and adjust
inequities in old farm allotments,
through the national factor. The national
factor is determined by dividing the
preliminary quota (the sum of quotas for
old farms) into the quota determined for
the marketing year in question (less the
reserve). Procedures will continue
unchanged for (1) converting marketing
guotas into acreage allotments; (2)
apportioning allotments among old
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farms; (3) apportioning reserves for use
in (a) establishing allotments for new
farms, and (b) making corrections and
adjusting inequities in old farm
allotments; and (4) holding referenda.

Request for Comments

This rule proposes to amend 7 CFR
part 723, subpart A to include 1995-crop
national marketing quotas for fire-cured
(type 21), fire-cured (types 22 & 23),
Maryland (type 32), dark air-cured
(types 35 & 36), Virginia sun-cured (type
37), cigar-filler (type 41), cigar-filler
(type 46), cigar-filler and cigar-binder
(types 42—-44 & 53-55) and cigar binder
(types 51 & 52) tobaccos. These nine
kinds of tobacco account for about 6
percent of total U.S. tobacco production.

Accordingly, comments are requested
concerning the proposed establishment
of the national marketing quotas for the
subject tobaccos at the following levels:

(1) Fire-Cured (Type 21) Tobacco

The 1995-crop national marketing
quota for fire-cured (type 21) tobacco
will range from 1.5 to 2.0 million
pounds. This range reflects the
assumption that the national acreage
factor will range from 0.75 to 1.0.

(2) Fire-Cured (Types 22 & 23) Tobacco

The 1995-crop national marketing
quota for fire-cured (types 22 & 23)
tobacco will range from 32.0 to 40.0
million pounds. This range reflects the
assumption that the national acreage
will range from 0.8 to 1.0.

(3) Dark Air-Cured (Types 35 & 36)
Tobacco

The 1995-crop national marketing
quota for dark air-cured (types 35 & 36)
tobacco will range from 8.0 to 10.0
million pounds. This range reflects the
assumption that the national acreage
factor will range from 0.8 to 1.0.

(4) Virginia Sun-Cured (Type 37)
Tobacco

The 1995-crop national marketing
quota for Virginia sun-cured (type 37)
tobacco will range from 80,000 to
100,000 pounds. This range reflects the
assumption that the national acreage
factor will range from 0.8 to 1.0.

(5) Cigar-Filler and Cigar-Binder (Types
42-44 & 53-55) Tobacco

The 1995-crop national marketing
quota for cigar-filler and cigar-binder
(types 42—-44 & 53-55) tobacco will
range from 8.0 to 10.0 million pounds.
This range reflects the assumption that
the national acreage factor will range
from 0.8 to 1.0.

(6) Cigar Filler (Type 46) Tobacco

The 1995-crop national marketing
quota for cigar-filler (type 46) tobacco
will be zero.

(7) Maryland (Type 32) Tobacco

The national acreage factor will be 1.0
and the national marketing quota will be
5.8 million pounds.

(8) Pennsylvania Filler (Type 41)
Tobacco

The national acreage factor will be 1.0
and the national marketing quota will be
1.5 million pounds.

(9) Cigar Binder (Types 51 & 52)
Tobacco

The national acreage factor will be 1.0
and the national marketing quota will be
670,000 pounds.

List of Subjects in 7 CFR Part 723

Acreage allotments, Marketing quotas,
Penalties, Reporting recordkeeping
requirements, Tobacco.

Accordingly, it is proposed that 7 CFR
part 723, subpart A be amended as
follows:

PART 723—TOBACCO

1. The authority citation for 7 CFR
part 723 continues to read as follows:

Authority: 7 U.S.C. 1301, 1311-1314,
1314-1, 1314b, 1314b-1, 1314b-2, 1314c,
1314d, 1413e, 1314f, 1314i, 1315, 1316, 1362,
1363, 1372-75, 1377-1379, 1421, 1445-1,
and 1445-2.

2. Sections 723.113 is amended by
adding paragraph (c) to read follows:

§723.113 Fire-cured (type 21) tobacco.

(a) * X *

b * X *

(c) The 1995-crop national marketing
quota will range from 1.5 million
pounds to 2.0 million pounds.

3. Section 723.114 is amended by
adding paragraph (c) to read a follows:

§723.114 Fire-cured (types 22-23)
tobacco.

a * X *

(b) * * *

(c) The 1995-crop national marketing
quota will range from 32.0 million
pounds to 40.0 million pounds.

4. Section 723.115 is amended by
adding paragraph (c) to read as follows:

§723.115 Dark air-cured (types 35-36)
tobacco.

a * X *

(b) * X *

(c) The 1995-crop national marketing
qguota will range from 8.0 million
pounds to 10.0 million pounds.

5. Section 723.116 is amended by
adding paragraph (c) to read as follows:

§723.116 Sun-cured (type 37) tobacco.

(a) * * *

(b) * * *

(c) The 1995-crop national marketing
quota will range from 80,000 to 100,000
pounds.

6. Section 723.117 is amended by
adding paragraph (c) to read as follows:

§723.117 Cigar-filler and Cigar binder
(types 42-44; 53-55) tobacco.
a * * *

Eb)) * * *

(c) The 1995-crop national marketing
quota will range from 8.0 million
pounds to 10.0 million pounds.

7. Section 723.118 is amended by
adding paragraph (c) to read as follows:

§723.118 Cigar filler (type 46) tobacco.

(a) * X *

(b) * ok *

(c) The 1995-crop national marketing
quota is 0.0 million pounds.

8. Section 723.119 is added to read as
follows:

§723.119 Maryland (type 32) tobacco.
The 1995-crop national marketing
quota is 5.8 million pounds.
9. Section 723.120 is added to read as
follows:

§723.120 Pennsylvania filler (type 41)
tobacco.

The 1995-crop national marketing
quota is 1.5 million pounds.

10. Section 723.121 is added to read
as follows:

§723.121 Cigar binder (types 51 & 52)
tobacco.

The 1995-crop national marketing
quota is 670,000 pounds.

Signed at Washington, DC on January 19,
1995.
Bruce R. Weber,

Acting Administrator, Consolidated Farm
Service Agency.

[FR Doc. 95-1852 Filed 1-24-95; 8:45 am]
BILLING CODE 3510-05-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 20 and 35
RIN 3150-AF10

Medical Administration of Radiation
and Radioactive Materials

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission is proposing to amend its
regulations to clarify that the medical
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administration of radiation or
radioactive materials to any individual,
even an individual not supposed to
receive a medical administration, is
regulated by the NRC’s provisions
governing the medical use of byproduct
material rather than the dose limits in
the NRC'’s regulations concerning
standards for protection against
radiation. The proposed rule does not
represent a change in policy, but is
necessary to indicate clearly that this is
the NRC’s policy and to clarify the
relationship of NRC’s regulations.
DATES: The comment period expires
April 10, 1995. Comments received after
this date will be considered if it is
practicable to do so, but the
Commission is able to assure
consideration only for comments
received on or before this date.
ADDRESSES: Send comments to:
Secretary, U.S. Nuclear Regulatory
Commission, Washington, DC 20555.
ATTN: Docketing and Service Branch.

Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland
between 7:45 am and 4:15 pm on
Federal workdays.

Examine comments received at: The
NRC Public Document Room, 2120 L
Street NW. (Lower Level), Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Stephen A. McGuire, Office of Nuclear
Regulatory Research, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, telephone (301) 415-6204.

SUPPLEMENTARY INFORMATION:

1. Background.

1I. Summary of the Proposed Changes.

I11. Request for Comment on Notification.

V. Consistency With the 1979 Medical
Policy Statement and Coordination With
ACMUI.

V. Coordination With and Issue of
Compatibility With Agreement States.

VI. Finding of No Significant Environmental
Impact: Availability.

VII. Paperwork Reduction Act Statement.

VIII. Regulatory Analysis.

IX. Regulatory Flexibility Certification.

X. Backfit Analysis.

l. Background

Radioactive materials are
administered in the practice of medicine
to roughly 8 to 9 million patients per
year for the diagnosis or treatment of
disease. Occasionally, a radioactive
material is administered by mistake to
an individual for whom it is not
intended. For the years 1989 and 1990
combined, the NRC is aware of about
200 cases out of 5 to 6 million
administrations performed under NRC
license in which a diagnostic
radiopharmaceutical was administered
to the wrong individual.

The misadministration of
radiopharmaceuticals is dealt with in
NRC regulations in 10 CFR part 35,
“Medical Use of Byproduct Material.”
As defined in §35.2, misadministrations
include administrations of licensed
radioactive material or the radiation
therefrom to the wrong individual,
using the wrong radiopharmaceutical, in
the wrong amount, by the wrong route,
or to the wrong treatment site. This
proposed rule only concerns
administrations to the wrong individual.

An administration to the wrong
individual is a misadministration, as
defined in §35.2, if it involves: (1) A
radiopharmaceutical dosage greater than
30 microcuries of either sodium iodide
1-125 or 1-131; (2) any therapeutic
administration other than sodium
iodide 1-125 or 1-131; (3) any gamma
stereotactic radiosurgery radiation dose;
(4) any teletherapy dose; (5) any
brachytherapy radiation dose; or (6) a
diagnostic radiopharmaceutical dosage,
other than quantities greater than 30
microcuries of either sodium iodide I-
125 or 1-131, when the dose to the
individual exceeds 5 rems effective dose
equivalent or 50 rems dose equivalent to
any individual organ. The practical
effect of this definition of a
misadministration is that some
relatively low dose diagnostic
administrations of radiopharmaceuticals
to individuals for whom they were not
intended are not misadministrations as
defined in §35.2.

If a misadministration occurs, §35.33
requires that the NRC, the referring
physician, and the individual receiving
the administration (or a responsible
relative or guardian) be informed of the
misadministration (unless the referring
physician makes a decision based on
medical judgement that telling the
individual or responsible relative or
guardian would be harmful.) If the dose
from a diagnostic administration to the
wrong individual does not exceed the
threshold for a misadministration, the
administration is not a
misadministration as defined in §35.2,
and part 35 does not require notification
of the NRC or the individual.

Separate from the requirements for
misadministrations, § 20.1301(a)(1)
contains a dose limit for members of the
public of 0.1 rem (1 millisievert).
However, the scope of part 20 in
§20.1002 states that, “The limits in this
Part do not apply to doses due * * * to
exposure of patients to radiation for the
purpose of medical diagnosis or
therapy. * * *”

A question arose about the
applicability of those words in a specific
case in which an individual mistakenly
received an administration of a

diagnostic radiopharmaceutical because
of an error on the part of the physician
requesting the test. In that particular
case the dose to the individual receiving
the administration was below the
threshold for reporting of the
misadministration, but above the 0.1
rem (1 millisievert) dose limit in
§20.1301(a)(1) for a member of the
public. Was there a violation of
§20.1301(a)(1) or do the words in the
scope of part 20 exclude this event from
being subject to the dose limits in part
20? In other words, does the exclusion
from the part 20 dose limits exclude any
medical administration to any
individual, even an individual not
supposed to receive an administration?

The Commission concludes that, in
general, the administration of
radiopharmaceuticals should be
regulated by part 35 rather than part 20.
The medical administration of
radioactive materials is a very special
use of radioactive materials that is best
dealt with by specific regulations
covering those administrations. In
particular, the Commission believes that
an administration to any individual is
and should be subject to the regulations
in part 35. This was the Commission’s
intent when the current
misadministration requirements were
adopted in the final rule, “Quality
Management Programs and
Misadministrations,” (July 25, 1991; 56
FR 34104) and continues to be the
Commission’s intent.

In establishing which errors in
administration should be under the
misadministration reporting
requirements, the NRC sought to
optimize the cost effectiveness of the
rule by concentrating its regulatory
requirements on those events with the
greatest risk and placing fewer
requirements on those with relatively
low risk, such as most diagnostic uses
of radiopharmaceuticals. In the final
rule on “Quality Management Programs
and Misadministrations’ (July 25, 1991;
56 FR 34104), the Commission stated
that the proposed requirements that
would have had minimal impact on risk
were eliminated to make the final rule
more cost effective (e.g., deleting the
diagnostic components of the proposed
rule).

In reaching its conclusion, the
Commission recognized that in the
event of administration of radioactive
material to the wrong individual, the
ability to control the dose to that
individual has been lost. One cannot
decide to terminate the exposure at a
certain point to prevent exceeding a
dose limit. Therefore, the relevant
questions are: What steps are
appropriate to reduce the likelihood of



4874 Federal Register / Vol.

60, No. 16 / Wednesday, January 25, 1995 / Proposed Rules

an administration to the wrong
individual; what corrective actions
should be taken if the mistake occurs;
and what regulatory response is
appropriate if such a mistake occurs?

Each of these questions was dealt
with in developing the rule on quality
management programs and
misadministrations. The Commission
considered, in the rulemaking on
quality management program and
misadministrations, what steps should
be taken to avoid the administration of
radioactive materials to an individual
not supposed to receive the
administration. Those steps are
contained in §35.32, “Quality
management program.” In adopting
those requirements, the Commission
decided to apply the requirements in
§35.32 only to administrations with the
potential for relatively high doses and to
exclude most diagnostic administrations
from the requirements. For those
diagnostic administrations not covered
by §35.32, it was considered adequate
to rely on the normal and traditional
methods and techniques that medical
care providers use to ensure that
medications are given to the right
individual in the right amount at the
right time.

Similarly, the NRC’s requirements
that licensees take appropriate
corrective actions in response to a
misadministration are contained in
§35.32. The specific requirements
dealing with corrective actions apply to
any administration requiring a quality
management program.

With regard to the appropriate
regulatory response to mistakes in
administrations, the Commission
decided that violation of the quality
management program requirements,
which apply to the more significant
administrations, were significant
enough that they may result in a civil
penalty.

Thus, in the quality management
program and misadministrations
rulemaking, the Commission clearly
addressed the issue of when the
administration of a radioactive material
to the wrong individual was sufficiently
significant to warrant certain actions.
Specific thresholds were established
and codified to reflect the Commission’s
view of a reasonable balance between
harm and burden. In particular, the
Commission concluded that lower
thresholds would not significantly
reduce risk and would divert resources
that should be directed toward reducing
the more serious of those errors. The
Commission continues to endorse the
judgement that it made in that
rulemaking.

Il. Summary of the Proposed Changes

To clarify the meaning and intent of
part 20, the NRC is proposing to amend
the scope of part 20, the definitions of
public dose and occupational dose, and
the wording in §20.1301(a)(1) on public
dose limit to clarify that the dose limit
for individual members of the public
does not apply to dose contributions
from any medical administration the
individual has received. Thus, the
medical administration of radioactive
materials or radiation to any individual,
even an individual not supposed to
receive an administration, is not subject
to the public dose limit in
§20.1301(a)(1), but is within the scope
of part 35.

The proposed changes in part 20
would replace the word ““patient” with
the word ““individual.” The word
“patient’”” has sometimes been taken to
mean only the individual intended to
receive the administration. At other
times, the view has been that anyone
who receives a medical procedure is a
“patient.” Replacing “patient” with
“individual” would clarify that the
statement refers to anyone receiving a
medical administration. For
consistency, in terminology between
parts, the word “patient” in the
definition of misadministration in
§35.2, “Definitions,” and in certain
locations in paragraph (a)(2) of § 35.33
would be replaced by the word
“individual.”

In §20.1002, the phrase “for the
purpose of medical diagnosis and
therapy” would be replaced by the
phrase ‘““any medical administration the
individual has received.” The existing
wording raised the question of whether
an administration was within the scope
of part 20 if the administration had no
valid medical purpose. The proposed
wording would make it clear that
regardless of the purpose or lack of
purpose, dose to an individual from any
medical administration the individual
has received is not within the scope of
part 20, but is within the scope of part
35.

For the sake of consistency and
clarity, the same words would be used
in §20.1002, “Scope,” in §20.1003,
“Definitions,” (in the definitions of both
public dose and occupational dose), and
in §20.1301, “Dose limits for individual
members of the public.” Also for
consistency and clarity, the exclusion of
dose from background radiation and
from voluntary participation in medical
research programs that are now
included in §820.1002 and 20.1003
would be added to §20.1301(a).

The existing §20.1301(a) also
excludes dose contributions from the

licensee’s disposal of radioactive
material into sanitary sewerage. That
exclusion would not be added to
§§20.1002 and 20.1003 because the
question of dose from sewer disposal of
radioactive material is now under
consideration by the NRC. When that
issue is resolved, it is intended that the
wording concerning dose from sewer
disposal will be made consistent in
§§20.1002, 20.1003, and 20.1301(a).

Another recently published proposed
rule (June 15, 1994; 59 FR 30724),
which deals with criteria for the release
of individuals administered radioactive
material, would also amend
§20.1301(a)(1). When that amendment
of §20.1301(a)(1) is published in final
form, the wording on what is excluded
from the dose limit will be inserted in
§§20.1002 and 20.1003 (in the
definitions of public dose and
occupational dose) so that the same
parallelism will exist throughout.

In addition, another proposed rule
(February 3, 1994; 59 FR 5132) would
amend the definitions of public dose
and occupational dose in 10 CFR part
20. However, that proposed rule would
only amend the first sentence in the
definitions and would not change the
wording associated with what is
excluded from public dose. Therefore,
this proposed rule and that proposed
rule do not conflict.

111. Request for Comment on
Notification

Another question related to the
administration of radioactive materials
to the wrong individual concerns
informing the individual of the error.
Section 35.33 generally requires
notification of the individual in the case
of a misadministration. However, if the
dose or the amount is less than the
misadministration threshold, § 35.33
does not require that the individual who
received an administration of a
radiopharmaceutical by mistake be
notified of the error. One fundamental
difference in the case in which the
wrong individual receives the
administration is that, unlike the
intended patient, who it may be argued
may have been informed that he or she
will be exposed to radiation and has
thereby implicitly or explicitly
consented to the procedure, the wrong
individual has generally not consented
to any radiation dose at all. The
question then becomes, should part 35
require that the individual be notified of
the error regardless of the dose that
would be received?

The Commission was divided on
whether the individual should be
notified. The NRC’s Advisory
Committee on Medical Uses of Isotopes
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(ACMUI) has assured the NRC that
standard medical practice is that a
physician who becomes aware that a
medical procedure has been performed
on the wrong individual should and
almost always would notify the
individual of the mistake. The current
quality management program and
misadministrations rule does not
require the physician to notify the
individual if the dose or amount is
below the threshold for a
misadministration. The NRC is now
seeking comment on whether it should
continue to rely on standard medical
practice below the misadministration
threshold or whether it is appropriate to
impose an NRC requirement for
notification below the
misadministration threshold if the
administration is to the wrong
individual. For example, the NRC
would like comments on whether a
broader notification requirement would
implicitly impose recordkeeping and
procedural requirements upon licensees
beyond those explicitly set forth in part
35.

IV. Consistency With the 1979 Medical
Policy Statement and Coordination
With ACMUI

On February 9, 1979 (44 FR 8242), the
NRC published a Statement of General
Policy on the Regulation of the Medical
Uses of Radioisotopes. The first
statement of the policy states, “The NRC
will continue to regulate the medical
uses of radioisotopes as necessary to
provide for the radiation safety of
workers and the general public.” The
proposed rule is consistent with this
statement because it continues to
provide for administrations of
radioactive materials to be regulated
under 10 CFR part 35. The proposed
rule further clarifies that additional
regulations are not considered
necessary.

The second statement of the policy
states, “The NRC will regulate the
radiation safety of patients where
justified by the risk to patients and
where voluntary standards, or
compliance with these standards, are
inadequate.” The proposed rule is
consistent with the statement because it
clarifies that existing requirements
concerning misadministrations continue
to be concentrated on administrations
having the greatest risk significance.

The third statement of the policy
states, “The NRC will minimize
intrusion into medical judgements
affecting patients and into other areas
traditionally considered to be a part of
the practice of medicine.” The proposed
rule is consistent with this statement
because it limits its specific regulatory

requirements for notification to the most
serious errors in administration and
minimizes requirements on errors in
administrations that have less risk
significance.

Thus, the proposed rule is considered
to be consistent with the 1979 medical
policy statement.

The subject of this proposed rule was
discussed with the NRC’s Advisory
Committee on Medical Uses of Isotopes
(ACMUI) on May 19, 1994. The ACMUI
agreed that medical administrations,
including those to an individual not
supposed to receive an administration,
should be regulated by part 35 rather
than part 20. The ACMUI stated that
notification of an individual of an error
in administration below the
misadministration threshold is the
current practice and should not be
regulated.

V. Coordination With and Issue of
Compatibility for Agreement States

This proposed rulemaking was
discussed with representatives of
Agreement States at a meeting,
“Organization of Agreement State
Managers Workshop and Public Meeting
on Rulemaking,” in Herndon, VA, on
July 12, 1994. There was some concern
that the NRC approach was different
from how State regulations address
inadvertent x-ray exposures, but no
strong opposition. The proposed rule
was revised to address the concerns of
the States and then discussed at a
subsequent meeting of the Agreement
States in Portland, ME, on October 24,
1994. The States were polled on how
they regulated an administration to the
wrong individual, and it was found that
they would regulate the administration
the same way as in this proposed rule.

The NRC believes that the proposed
modification of part 20 should be a
Division 1 matter of compatibility
consistent with past practice of
requiring basic definitions to be uniform
for effective communication of basic
radiation concepts. The Commission
specifically requests comments on
whether the proposed modification to
part 20 should be made a Division 1
matter of compatibility.

VI. Finding of No Significant
Environmental Impact

The NRC has determined under the
National Environmental Policy Act of
1969, as amended, and the
Commission’s regulations in subpart A
of part 51, that this rule, if adopted,
would not be a major Federal action
significantly affecting the quality of the
human environment. Therefore, an
environmental impact statement is not
required.

The NRC has not prepared a separate
environmental assessment. The
following discussion constitutes the
assessment. The proposed rule would
not change the NRC’s requirements
concerning the administration of
radiation and radioactive materials.
Those requirements are and would
continue to be contained in part 35 of
the NRC'’s regulations. When the
potential ambiguity concerning
application of part 20 and part 35
requirements was recognized, the
Commission specifically informed the
staff of its view that the proper
interpretation was that the more specific
part 35 requirements should govern all
medical administrations and directed
that action be taken to remove from the
regulations any ambiguity on this issue.
The staff has, accordingly, not
interpreted §20.1301(a)(1) as applying
to any medical administrations, but has
proceeded with this rulemaking to
remove any ambiguity in the
regulations. The proposed rule would
merely amend part 20 to make it clear
that part 20 does not address medical
administrations. Thus, the proposed
rule, if adopted, would clarify the NRC’s
requirements rather than change them,
and there would be no environmental
impact.

VII. Paperwork Reduction Act
Statement

This proposed rule does not contain
a new or amended information
collection requirement subject to the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.). Existing
requirements were approved by the
Office of Management and Budget,
approval numbers 3150-0014 and 3150—
0010.

VIII. Regulatory Analysis

The regulatory analysis for this
proposed rulemaking is as follows:

1. Alternatives

Alternative 1: Part 20 Regulates Doses to
Wrong Individuals

In this alternative, a medical
administration of radiation or
radioactive material to an individual
when no administration is intended that
results in a total effective dose
equivalent greater than 1 millisievert
(0.1 rem) would be a violation of
820.1301. If the event did not meet the
threshold definition of a
misadministration, NRC would receive a
notification of the event from the
licensee pursuant to §20.2203, “‘Reports
of exposures, radiation levels, and
concentrations of radioactive material
exceeding the limits” and the individual
involved would receive notification of
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the exposure from the licensee pursuant
to §19.13(d), “Notifications and reports
to individuals.”

Under this alternative, notification
and recordkeeping requirements of 10
CFR parts 19 and 20 would apply to the
medical administration of radiation or
radioactive material to the wrong
individual that involves a dose to the
individual above 1 millisievert (0.1 rem)
but less than the threshold definition of
a misadministration.

Alternative 2: Part 35 Regulates Doses to
Wrong Individuals

In this alternative, the medical
administration of radiation or
radioactive material to any individual
would be the exclusive province of the
regulations in 10 CFR part 35. Section
20.1301 would not be applicable. Under
this alternative, errors in the
administration of radiation or
radioactive material to individuals
would be subject to the reporting and
notification requirements of 10 CFR part
35 rather than the reporting and
notification requirements in 10 CFR
parts 19 and 20. This alternative is
consistent with the Commission’s
determination, published in the rule on
quality management programs and
misadministrations (July 25, 1991; 56
FR 34104), that licensees should direct
their resources toward preventing the
more serious errors in the
administration of byproduct material.

However, there would be no
requirement in the event of errors in the
administration of byproduct material to
individuals who were not intended to
receive any administration for the
medical licensee to notify either the
NRC or the individual of the error
unless the error meets the threshold
definition of a misadministration in
§35.2. In general, standard medical
practice is that a physician who
becomes aware that a medical procedure
has been performed on the wrong
individual would notify the individual
of the mistake.

Preferred Alternative

Alternative 2 (Part 35 is controlling) is
preferable because it maintains the
intent of the rulemaking on quality
management programs and
misadministrations by concentrating
regulatory requirements on those events
with the greatest risk and placing fewer
requirements on those with relatively
low risk, such as most diagnostic uses
of radiopharmaceuticals. Also, this
alternative would allow the Commission
to treat all medical administrations of
licensed material consistently under the
regulations in Part 35.

2. Impact of Proposed Action

Licensees. There is no anticipated
impact on licensees, except that
licensees will more clearly understand
the meanings of the regulations.

Individuals. There is no anticipated
impact on an individual because this
action will not increase or decrease the
error rate for administrations of
radiation or radioactive material.

NRC Resources. No NRC resources
would be required to implement the
rule.

IX. Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the NRC certifies that, if adopted, this
proposed rule would not have a
significant economic impact on a
substantial number of small entities.
The impact of the revised regulation
would not be significant because the
proposed amendment represents a
continuation of current practice and
merely clarifies existing requirements.

X. Backfit Analysis

The NRC has determined that the
backfit rule, §50.109, does not apply to
this proposed rule and, therefore, that a
backfit analysis is not required for this
proposed rule, because these
amendments do not involve any
provisions which would impose backfits
as defined in §50.109(a)(1).

List of Subjects
10 CFR Part 20

Byproduct material, Criminal
penalties, Licensed material, Nuclear
materials, Nuclear power plants and
reactors, Occupational safety and
health, Packaging and containers,
Radiation protection, Reporting and
recordkeeping requirements, Special
nuclear material, Source material, Waste
treatment and disposal.

10 CFR Part 35

Byproduct material, Criminal
penalties, Drugs, Health facilities,
Health professions, Medical devices,
Nuclear materials, Occupational safety
and health, Radiation protection,
Reporting and recordkeeping
requirements. For the reasons set out in
the preamble and under the authority of
the Atomic Energy Act of 1954, as
amended; the Energy Reorganization
Act of 1974, as amended; and 5 U.S.C.
553; the NRC is proposing to adopt the
following amendments to 10 CFR parts
20 and 35.

PART 20—STANDARDS FOR
PROTECTION AGAINST RADIATION

1. The authority citation for part 20
continues to read as follows:

Authority: Secs. 53, 63, 65, 81, 103, 104,
161, 182, 186, 68 Stat. 930, 933, 935, 936,
937, 948, 953, 955, as amended (42 U.S.C.
2073, 2093, 2095, 2111, 2133, 2134, 2201,
2232, 2236), secs. 201, as amended, 202, 206,
88 Stat. 1242, as amended, 1244, 1246 (42
U.S.C. 5841, 5842, 5846).

2. Section 20.1002 is revised to read
as follows:

§20.1002 Scope.

The regulations in this part apply to
persons licensed by the Commission to
receive, possess, use, transfer, or
dispose of byproduct, source, or special
nuclear material or to operate a
production or utilization facility under
parts 30 through 35, 39, 40, 50, 60, 61,
70, or 72 of this chapter. The limits in
this part do not apply to doses due to
background radiation, due to any
medical administration the individual
has received, or due to voluntary
participation in medical research
programs.

3. In §20.1003, the definitions of
Occupational dose and Public dose are
revised to read as follows:

§20.1003 Definitions.
* * * * *

Occupational dose means the dose
received by an individual in a restricted
area or in the course of employment in
which the individual’s assigned duties
involve exposure to radiation and to
radioactive material from licensed and
unlicensed sources of radiation,
whether in the possession of the
licensee or other person. Occupational
dose does not include dose received
from background radiation, from any
medical administration the individual
has received, from voluntary
participation in medical research
programs, or as a member of the general
public.

* * * * *

Public dose means the dose received
by a member of the public from
exposure to radiation and to radioactive
material released by a licensee, or to
another source of radiation either within
a licensee’s controlled area or in
unrestricted areas. It does not include
occupational dose or doses received
from background radiation, from any
medical administration the individual
has received, or from voluntary
participation in medical research
programs.

* * * * *

4. In §20.1301, paragraph (a)(1) is

revised to read as follows:
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§20.1301 Dose limits for individual
members of the public.

(1) The total effective dose equivalent
to individual members of the public
from the licensed operation does not
exceed 0.1 rem (1 mSv) in a year,
exclusive of the dose contributions from
background radiation, any medical
administration the individual has
received, voluntary participation in
medical research programs, and the
licensee’s disposal of radioactive
material into sanitary sewerage in
accordance with §20.2003.

* * * * *

5. The authority citation for part 35
continues to read as follows:

Authority: Secs. 81, 161, 182, 183, 68 Stat.
935, 948, 953, 954, as amended (42 U.S.C.
2111, 2201, 2232, 2233); sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841).

6. In §35.2, the definition for
misadministration is revised at
paragraphs (1)(i), (2)(i), (3)(i), (4)(i),
(5)(i), (6)(i), and (6)(ii) by removing the
word “patient” and inserting the word
“individual.”

7. In 835.33, paragraph (a)(2) is
revised to read as follows:

§35.33 Notifications, reports, and records
of misadministrations.

(a) * * *

(2) The licensee shall submit a written
report to the appropriate NRC Regional
Office listed in 10 CFR 30.6 within 15
days after discovery of the
misadministration. The written report
must include the licensee’s name; the
prescribing physician’s name; a brief
description of the event; why the event
occurred; the effect on the individual;
what improvements are needed to
prevent recurrence; actions taken to
prevent recurrence; whether the
licensee notified the individual, or the
individual’s responsible relative or
guardian (this person will be
subsequently referred to as ‘‘the patient”
in this section), and if not, why not, and
if the patient was notified, what
information was provided to the patient.
The report must not include the
patient’s name or other information that
could lead to identification of the
patient.

* * * * *

Dated at Rockville, Maryland, this 19th day
of January, 1995.

For the Nuclear Regulatory Commission.
John C. Hoyle,

Acting Secretary of the Commission.
[FR Doc. 95-1817 Filed 1-24-95; 8:45 am]
BILLING CODE 7590-01—P

10 CFR Part 52
RIN 3150-AE42

Combined Licenses; Conforming
Amendments; Post-Promulgation
Comment

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule; comment response.

SUMMARY: The Nuclear Regulatory
Commission (Commission) is addressing
the one comment that it received in
response to a supplementary post-
promulgation comment opportunity on
a portion of its final rule amending its
regulations to conform to the provisions
of Title XXVIII of Public Law 102-486,
the “Energy Policy Act of 1992,” signhed
into law on October 24, 1992. This
notice is necessary to inform the public
of the Commission’s response to that
post-promulgation comment.

DATES: The final rule became effective
January 22, 1993. Comments to the
supplementary comment opportunity
were due by July 11, 1994,

FOR FURTHER INFORMATION CONTACT:
Grace H. Kim, Office of the General
Counsel, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
telephone 301-415-3605.

SUPPLEMENTARY INFORMATION:
Background

By Federal Register notice published
on June 10, 1994 (59 FR 29965), the
Commission offered a supplementary
30-day opportunity for “post-
promulgation” comment on a portion of
the final rule revising 10 CFR part 52 in
light of Title XXVIII of the Energy Policy
Act of 1992 (Pub. L. 102-486, 106 Stat.
2776), which amended the Atomic
Energy Act to authorize explicitly the
issuance of combined construction and
operating licenses for nuclear power
plants.t As the Commission explained
in its Federal Register notice, this
supplementary comment opportunity,
limited to the so-called “Sholly” portion
of the final part 52 rule,2 was provided

1 As required by 10 CFR 2.804(f), the Commission
had also invited post-promulgation comment at the
time it promulgated the final part 52 rule. See 57
FR 60975 (December 30, 1992). In response to this
comment opportunity, the Commission received
comments only from the Nuclear Management and
Resources Council (NUMARC). The Commission
responded to this comment in a Federal Register
notice published on December 30, 1993 (58 FR
69220).

2The *“Sholly” procedure, which the Commission
made applicable to combined licenses in the final
rule in accordance with the Energy Policy Act (see
57 FR at 60976; 10 CFR 52.97(b)(2)(ii)), allows the
Commission to make an amendment to a combined
license immediately effective (i.e., prior to a hearing
if it makes a finding that there are no significant
hazards considerations.

by the Commission in conjunction with
an agreement for the voluntary
withdrawal of a petition for review of
the final part 52 rule that had been filed
by the Nuclear Information and
Resource Service in the Court of
Appeals for the District of Columbia
Circuit. See id. The Commission
received only one comment in response,
which was submitted on July 8, 1994 by
the Nuclear Energy Institute (NEI) (the
successor organization to NUMARC). In
its submittal NEI essentially mirrors
NUMARC'’s previous comments with
respect to the ““Sholly” provisions of the
final rule, expressing its support for the
Commission’s amendment of 10 CFR
52.97 to make the “Sholly” procedure
applicable to combined licenses and
reiterating NUMARC's earlier request
that the Commission modify certain
language in the final rule’s statement of
considerations to clarify the
Commission’s intent regarding the
implementation of §52.97. See 58 FR at
69220, 69221. Because NEI merely
reiterates NUMARC’s comments, which
have already been fully considered and
addressed by the Commission (id.), no
further response is necessary.

List of Subjects in 10 CFR Part 52

Administrative practice and
procedure, Antitrust, Backfitting,
Combined license, Early site permit,
Emergency planning, Fees, Inspection,
Limited work authorization, Nuclear
power plants and reactors, Probabilistic
risk assessment, Prototype, Reactor
siting criteria, Redress of site, Reporting
and recordkeeping requirements,
Standard design, Standard design
certification.

Dated at Rockville, Maryland this 19th day
of January, 1995.

For the Nuclear Regulatory Commission.
John C. Hoyle,

Acting Secretary of the Commission.
[FR Doc. 95-1816 Filed 1-24-95; 8:45 am]
BILLING CODE 7590-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 2, 57, 85, 86, 122, 123,
145, 233, 260, 270, 271, 281, 350, 403,
704, 707, 710, 712, 716, 717, 720, 723,
750 and 790

[FRL-5143-6]
RIN 2020-AA21

Public Information and Confidentiality
Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Extension of comment period.
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SUMMARY: On November 23, 1994 (59 FR
60445) EPA issued a proposal to revise
provisions concerning confidentiality of
business information. This proposal
provided for a 60-day comment period,
ending on January 23, 1995. EPA is
extending the comment period to
February 24, 1995, in response to
requests to provide more time for
comment preparation.

DATES: Comments will be accepted until
February 24, 1995.

ADDRESSES: Send or deliver written
comments to Donald A. Sadowsky,
General and Information Law Division
(2379), Office of General Counsel,
Environmental Protection Agency, 401
M Street, SW., Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT:
Donald A. Sadowsky, Office of General
Counsel. Telephone 202/260-5469.
SUPPLEMENTARY INFORMATION: On
November 23, 1994 (59 FR 60445), EPA
proposed to modify certain regulations
at 40 CFR part 2, subpart A, governing
the Freedom of Information Act, at
subpart B, governing confidential
business information, and at other parts
of Title 40, governing confidential
business information submitted to
specific Agency programs.

The Agency has received several
requests for extension of the comment
period. The requestors have stated that
the complexity and breadth of the issues
in the proposal require additional time
in order to adequately comment on the
proposal.

EPA is interested in a full range of
comments and information on these
issues. Therefore the Agency is granting
an extension of the comment period
until February 24, 1995.

Dated: January 14, 1995.
Jean Nelson,
General Counsel.
[FR Doc. 95-1737 Filed 1-24-95; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 91
[FRL-5145-1]
RIN 2060-AE54

Control of Air Pollution; Emission
Standards for New Gasoline Spark-
Ignition and Diesel Compression-
Ignition Marine Engines

AGENCY: Environmental Protection
Agency.

ACTION: Extension of comment period
for the notice of proposed rulemaking.

SUMMARY: EPA announces an extension
of the public comment period until
March 2, 1995 for the proposed

rulemaking regarding emission
standards for new gasoline spark-
ignition and diesel compression-ignition
marine engines. EPA is extending the
deadline for public comment at the
request of the National Marine
Manufacturers Association and the
Engine Manufacturers Association.
Extension of the comment period will
facilitate the submission of public
comment by allowing a more reasonable
time frame.

DATES: Comments must be received on
or before Thursday, March 2, 1995.
ADDRESSES: Interested parties may
submit written comments (in triplicate,
if possible) for EPA consideration by
addressing them as follows: EPA Air
Docket (LE-131), Attention: Docket
Number A-92-28, Room M-1500, 401
M Street, S.W., Washington, DC 20460.
Materials relevant to this rulemaking are
contained in this docket and may be
reviewed at this location from 8:00 a.m.
until noon and from 1:30 p.m. until 3:30
p.m. Monday through Friday. As
provided in 40 CFR part 2, a reasonable
fee may be charged by EPA for
photocopying.

FOR FURTHER INFORMATION CONTACT:
Deanne North, Office of Mobile Sources,
Certification Division, (313) 668—4283
or Holly Pugliese, Office of Mobile
Sources, Certification Divsion, (313)
668—4288.

SUPPLEMENTARY INFORMATION: Authority
for the proposed new marine engine
emission standards is granted to EPA by
sections 203, 204, 205, 206, 207, 208,
209, 213, 215, 216, and 301(a) of the
Clean Air Act (CAA) as amended. The
notice of proposed rulemaking (NPRM)
was published in the Federal Register
on Wednesday, November 9, 1994 (59
FR 55930).

The current comment period would
close on Tuesday, January 31, 1995.
However, with this notice, EPA has
extended the comment period to
Thursday, March 2, 1995, at the request
of two marine engine manufacturer
associations. EPA has received a request
from the National Marine Manufacturers
Association for an extension of the
deadline to allow smaller manufacturers
(and other manufacturers) additional
time to study and comment on the
proposed rule. Some of the smaller
companies who have not worked
directly with the association in
providing data and input to EPA during
the development of the proposal need
additional time to study the proposal to
provide meaningful comment. In
addition, EPA has received a request
from the Engine Manufacturers
Association for an extension of the
comment period to allow EMA member

companies additional time to study and
comment on the diesel compression-
ignition portions of the proposed rule,
particularly on the technical test
procedure issues. The Agency has an
interest in examining comprehensive
information from interested parties that
may be useful in developing the most
appropriate final rule. Therefore, EPA
has extended the comment period until
Thursday, March 2, 1995.

Dated: January 19, 1995.
Mary Nichols,
Assistant Administrator.
[FR Doc. 95-1858 Filed 1-24-95; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF DEFENSE
48 CFR Parts 210, 215, and 252

Defense Federal Acquisition
Regulations Supplement;
Specifications and Standards

AGENCY: Department of Defense (DoD).

ACTION: Proposed rule; extension of
comment period.

SUMMARY: This extends the public
comment period for the proposed rule
on Specifications and Standards that the
Department of Defense published on
December 23, 1994 (59 FR 66287).

DATES: Comments on the proposed rule
should be submitted in writing to the
address shown below on or before
February 23, 1995, to be considered in
the formulation of the final rule.

ADDRESSES: Interested parties should
submit written comments to: Defense
Acquisition Regulations Council, Attn:
Ms. Michele Peterson, PDUSD (A&T) DP
(DAR), IMD 3D139, 3062 Defense
Pentagon, Washington, DC 20301-3062.
Telefax number (703) 602—0350. Please
cite DFARS Case 94-D003 in all
correspondence related to this proposed
rule.

FOR FURTHER INFORMATION CONTACT:
Ms. Michele Peterson, (703) 602—0131.
Claudia L. Naugle,

Deputy Director, Defense Acquisition
Regulations Council.
[FR Doc. 95-1821 Filed 1-24-95; 8:45 am]

BILLING CODE 5000-04-M



Federal Register / Vol.

60, No. 16 / Wednesday, January 25, 1995 / Proposed Rules

4879

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Parts 171, 172, 173, 174, 175,
176, 177,178, 179, and 180

[Docket No. HM—-221; Notice No. 95-2]
RIN 2137-AC62

Alternate Standards for Open-Head
Fiber Drum Packaging

AGENCY: Research and Special Programs
Administration (RSPA), DOT.

ACTION: Supplemental advance notice of
proposed rulemaking; reopening of
public comment period and
announcement of public hearing.

SUMMARY: RSPA is inviting additional
proposals and comments concerning
alternate standards for open-head fiber
drum packagings, for the domestic
transportation of liquid hazardous
materials. Among the matters on which
further comments may be submitted are
the alternate standards proposed by the
International Fibre Drum Institute; a
proposed exception for certain
shipments of hazardous wastes; and the
factors which RSPA should consider in
this rulemaking proceeding.

DATES: Written comments: Comments
must be received on or before March 13,
1995.

Public hearing: A public hearing will
be held on February 17, 1995, beginning
at 9:30 a.m.

ADDRESSES: Comments: Address
comments to Dockets Unit, Research
and Special Programs Administration,
U.S. Department of Transportation,
Washington, DC 20590-0001.
Comments should identify the Docket
(HM-221) and be submitted, if possible,
in five copies. Persons wishing to
receive confirmation of receipt of their
comments should include a self-
addressed stamped postcard showing
the docket number. The Dockets Unit is
located in Room 8419 of the Nassif
Building, 400 Seventh Street, SW.,
Washington, DC 20590-0001.
Telephone: 202—-366-5046. Public
dockets may be reviewed between the
hours of 8:30 a.m. and 5:30 p.m.,
Monday through Friday except Federal
holidays.

Public hearing: The February 17, 1995
public hearing will be held at the
Federal Aviation Administration’s
Auditorium, 3rd floor, 800
Independence Avenue, SW.,
Washington, DC. Any person planning
to present an oral statement at the
public hearing should notify John Potter
or Diane LaValle, by telephone or in

writing by February 15, 1995. Each
request must include the identity of the
speaker and organization represented, if
any; a daytime telephone number; and
anticipated length of presentation, not
to exceed 10 minutes. Speakers are
requested to provide a written copy of
their prepared text to the presiding
officer prior to making their oral
statement. The hearing may conclude
before 5 p.m. if all persons wishing to
speak have been heard.

FOR FURTHER INFORMATION CONTACT: John
Potter or Diane LaValle, Office of
Hazardous Materials Standards,
Research and Special Programs
Administration, U.S. Department of
Transportation, 400 Seventh Street,
SW., Washington, DC 20590-0001;
telephone 202—-366-4488.

SUPPLEMENTARY INFORMATION:
I. Background

On and after October 1, 1996, fiber
drums used for the transportation of
liquid hazardous materials must meet
the performance-oriented standards set
forth in Subpart M of 49 CFR Part 178.
See 49 CFR 171.14(a)(1)(iii). These
consist of the tests and standard
prescribed in the following sections of
49 CFR:

§178.603—drop test
§178.604—Ileakproofness test
§178.605—hydrostatic test
§178.606—stacking test
§178.608—vibration standard

These performance-oriented standards
were adopted in RSPA’s rulemaking
proceeding No. HM-181. 55 FR 52042
(Dec. 21, 1990); 56 FR 66124 (Dec. 20,
1991); 57 FR 45442, 45446 (Oct. 1,
1992); 57 FR 46624 (Oct. 9, 1992).

On October 7, 1994, RSPA published
in the Federal Register an advance
notice of proposed rulemaking
(ANPRM), Docket No. HM—221; Notice
No. 94-9 (59 FR 51157), soliciting
comments and proposals for alternate
standards for open-head fiber drum
packaging. The ANPRM was issued to
fulfill the requirement in Section 122(a)
of the Hazardous Materials
Transportation Authorization Act of
1994 (Pub. L. 103-311) (the “Act”) that
DOT initiate a rulemaking proceeding

To determine whether the requirements of
section 5103(b) of title 49, United States Code
(relating to regulations for safe
transportation) as they pertain to open head
fiber drum packaging can be met for the
domestic transportation of liquid hazardous
materials (with respect to those
classifications of hazardous materials
transported by such drums pursuant to
regulations in effect on September 30, 1991)
with standards other than the performance-
oriented packaging standards adopted under

docket number HM-181 contained in part
178 of title 49, Code of Federal Regulations.

If, as a result of this rulemaking
proceeding, DOT determines

That a packaging standard other than the
performance-oriented packaging standards
referred to in [Section 122(a)] will provide an
equal or greater level of safety for the
domestic transportation of liquid hazardous
materials than would be provided if such
performance-oriented standards were in
effect, [DOT] shall issue regulations which
implement such other standards and which
take effect before October 1, 1996.

Section 122(b). The Act also requires
that the rulemaking proceeding be
completed before October 1, 1995
(Section 122(c)), but that this
rulemaking and any regulations issued
“shall not apply to packaging for those
hazardous materials regulated by the
Department of Transportation as
poisonous by inhalation * * *” Section
122(d)(1).

In the ANPRM, RSPA requested
“[d]etailed comments and proposals

. . that will assist RSPA in developing
an appropriate regulatory proposal
consistent with the requirement quoted
above.” 59 FR 51158. RSPA invited
proposals, “preferably in the form of a
draft standard, that would assist RSPA
in accomplishing the intended effect of
this law.” Id. RSPA also invited
comments on whether alternate
standards for open head fiber drums
should be limited to domestic
transportation of liquid hazardous
materials. The comment period on the
ANPRM closed December 12, 1994.

In response to the ANPRM, RSPA
received comments from 17 parties. In
addition, RSPA’s Administrator and
other DOT officials have held two
meetings concerning this rulemaking
with: (1) Counsel for the International
Fibre Drum Institute (IFDI) and officials
of Sonoco Products Company (a member
of IFDI), on September 30, 1994, and (2)
representatives of the Association of
Container Reconditioners, the 3M
Corporation, USX Corporation, and the
Steel Shipping Container Institute
(SSCI), on December 16, 1994. Notes of
these two meetings have been placed in
the public docket file of this rulemaking
proceeding.

Only IFDI has proposed alternate
standards for open-head fiber drum
packaging for the transportation of
liquid hazardous materials. Several
other commenters expressed opposition
to alternate standards, including SSCI
which asserted that alternate standards
would move the United States away
from an international system of
hazardous materials regulations, forcing
some shippers to stock different
packagings for domestic and
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international shipments, and
compromise transportation safety by
authorizing lower quality packagings.
Another commenter stated that alternate
packagings should be approved only
under the provisions of 49 CFR
178.601(h), which authorizes RSPA’s
Associate Administrator for Hazardous
Materials Safety to approve packagings
which are ‘‘shown to be equally
effective, and testing methods used
must be equivalent.”
Another party, Monsanto Company,
expressed general support for the
performance-oriented packaging
standards adopted in HM-181, but
urged RSPA to provide a limited
exception to allow the use of non-
standard fiber drums for the shipment of
liquid hazardous wastes in packing
groups Il and 11l to incineration
facilities. Monsanto’s proposal would
apply to the situation when the entire
package (with its contents) was to be
incinerated, and would allow the one-
time use of drums similar in design to
former DOT specifications 21C and 21P,
under conditions similar to those set
forth in 49 CFR 173.12(c) (authorizing
the reuse of standard packagings for
shipments of hazardous waste, by
highway only, when the packaging is
packed at least 24 hours in advance of
transportation, inspected for leaks, and
loaded by the shipper and unloaded by
the consignee—or handled only by
private or contract carrier). Monsanto
would also limit to 90 days the total
time the non-standard fiber drum could
contain the liquid hazardous waste.
Other commenters stated that any
alternate standards adopted should
apply to all open-head drums (of
whatever construction materials);
Russell-Stanley Corp. specifically
requested that RSPA expand this
rulemaking to include steel and plastic
drums “‘of equal performance,” if RSPA
issued alternate standards for fiber
drums.
In its comments, IFDI stated that
open-head fiber drums presently being
manufactured meet the stacking test set
forth in 49 CFR 178.606 and the
vibration standard set forth in 49 CFR
178.608. As alternatives to the other
three HM-181 performance standards
(drop, leakproofness, and hydrostatic
pressure tests), IFDI has proposed, and
it discussed in its written comments, a
set of six standards entitled as follows:
IFDI Standard 101, Rev. 1—
Compatibility Test

IFDI Standard 110, Rev. 1—Joint
Integrity Test

IFDI Standard 120, Rev. 1—Leakage
Spray Test

IFDI Standard 130, Rev. 1—
Weatherproofing Test

IFDI Standard 140, Rev. 1—Fibre Drum
Structure
IFDI Standard 150, Rev. 1—Impact Test

These six proposed standards appear
to be identical to standards proposed by
IFDI’s predecessor organization, the
Fibre Drum Technical Council (FDTC),
in aJune 8, 1992 application for an
exemption. RSPA’s Associate
Administrator for Hazardous Materials
Safety denied FDTC’s application for an
exemption because he found that
FDTC’s proposed impact test was not
equivalent to the 3.9 and 2.6 foot drop
tests required for Packing Group Il and
Il packagings, respectively, and that
FDTC’s other proposed tests did not
address the pressure requirements of the
leakproofness and hydrostatic pressure
tests required for packagings intended
for liquid hazardous materials.

RSPA’s Acting Administrator affirmed
the denial of FDTC’s application for an
exemption and found that the standards
proposed by FDTC would not achieve a
level of safety “‘at least equal to that
specified in the regulation from which
the exemption is sought.” 49 CFR
107.103(b)(9)(1). (Attachment A to
IFDI’s written comments contains
copies of FDTC’s application for an
exemption to allow the continued use,
after October 1, 1996, of open-head fiber
drums that do not meet the HM-181
performance-oriented packaging
standards; RSPA’s denials of that
application; RSPA’s evaluation form
and issue papers; and FDTC’s appeal of
RSPA’s denial of the application for an
exemption.)

In a separate letter, which IFDI also
included in its written comments
(Attachment B), IFDI has asserted that
the ANPRM was deficient for failing to
specify factors that, according to IFDI,

Congress directed DOT to consider. These
factors are set forth in the legislative history
and include: (1) DOT’s Hazardous Incident
Reporting System as it pertains to fibre
drums; (2) the fibre drum industry’s own
safety record; (3) the 30 years of shipping
experience associated with use of these
drums; and (4) existing industry standards
that have led to the industry’s “‘excellent
shipping record.”

11. Request for Additional Comment

Based on the comments to the
ANPRM, RSPA is issuing this
supplemental ANPRM and scheduling a
public hearing, to allow interested
parties to submit additional proposals
and comments with regard to alternate
standards for open-head fiber drum
packaging. Additional comments are
requested on the issue of whether the
alternate standards proposed by IFDI
“will provide an equal or greater level
of safety for the domestic transportation

of liquid hazardous materials than
would be provided if [the HM-181]
performance-oriented packaging
standards were in effect,” as required by
Section 122(b) of the Act, particularly in
light of RSPA’s prior determination (on
FDTC’s exemption application) that
similar standards did not provide an
equal or greater level of safety than the
HM-181 performance standards.
Comments are also requested on the
factors ““set forth in the legislative
history” of Section 122, as outlined
above. Further comments are also
invited on whether alternate standards,
if adopted, should apply to packagings
other than fiber drums, as well as with
regard to Monsanto’s proposal for an
exception to allow non-standard fiber
drums to be used for shipping
hazardous wastes to incineration
facilities.

Interested parties are encouraged to
consult the ANPRM and submit any
comments relevant to the direction in
Section 122 of the Act, including, but
not limited to, those matters specified in
the preceding paragraph.

To facilitate the submission of further
comments, RSPA is mailing to each
party that has submitted comments on
the ANPRM a copy of IFDI’s December
12, 1994 written comments and the text
of the six alternative standards proposed
by IFDI. Any interested person may
obtain a copy of these materials or a
copy of RSPA’s Action on Appeal
affirming the denial of FDTC’s
application for an exemption, at no cost,
from RSPA'’s Docket’s Unit (see the
address and telephone number set forth
in ADDRESSES above).

I11. Regulatory Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This supplemental advance notice of
proposed rulemaking is not considered
a significant regulatory action under
section 3(f) of Executive Order 12866
and was not reviewed by the Office of
Management and Budget. This
supplemental advance notice of
proposed rulemaking is not considered
significant under the regulatory policies
and procedures of the Department of
Transportation (44 FR 11034; February
26, 1979).

B. Executive Order 12612

RSPA will evaluate any proposed rule
in accordance with the principles and
criteria contained in Executive Order
12612 (“‘Federalism™).

C. Regulatory Flexibility Act

RSPA will evaluate any proposed rule
to determine whether it would have a
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significant economic impact on a
substantial number of small entities.

D. Paperwork Reduction Act

There are no new information
collection requirements in this advance
notice of proposed rulemaking.

E. Regulations Identifier Number (RIN)

A regulation identifier number (RIN)
is assigned to each regulatory action
listed in the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. The RIN number contained in the
heading of this document can be used
to cross-reference this action with the
Unified Agenda.

Issued at Washington, DC, on January 19,

1995, under authority delegated in 49 CFR
Part 106.

Alan |. Roberts,

Associate Administrator for Hazardous
Materials Safety.

[FR Doc. 95-1804 Filed 1-24-95; 8:45 am]
BILLING CODE 4910-60-P
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DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

Feed Grain Donations; Northern
Cheyenne Indian Reservation of
Montana

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Notice.

SUMMARY: The Acting Executive Vice
President, Commodity Credit
Corporation (CCC) is announcing that
the Northern Cheyenne Indian
Reservation of Montana is an acute
distress area and that CCC-owned feed
grain will be donated to needy livestock
owners on the reservation.

FOR FURTHER INFORMATION CONTACT: John
Newcomer, Consolidated Farm Service
Agency, P.O. Box 2415, Washington,
DC, 20013-2415, 202-720-6157.

SUPPLEMENTARY INFORMATION: Pursuant
to the authority set forth in section 407
of the Agricultural Act of 1949, as
amended (7 U.S.C. 1427), and Executive
Order 11336, notice is being given that
it is determined that:

1. The chronic economic distress of
the needy members of the Northern
Cheyenne Tribes using the Northern
Cheyenne Indian Reservation of
Montana has been materially increased
and become acute because of severe
drought during the 1994 growing season
and the ensuing Baby Dean fire, thereby
severely affecting livestock feed
production and causing increased
economic distress. This reservation is
utilized by members of the Northern
Cheyenne Tribes for grazing purposes.

2. The use of feed grain or products
thereof made available by CCC for
livestock feed for such needy members
of the Northern Cheyenne Tribes using
the Northern Cheyenne Indian
Reservation will not displace or
interfere with normal marketing of
agricultural commodities.

3. Based on the above determinations,
the Northern Cheyenne Indian
Reservation of Montana is declared an
acute distress area and the donation of
feed grain owned by the CCC is
authorized to livestock owners who are
determined by the Bureau of Indian
Affairs, United States Department of the
Interior, to be needy members of the
Northern Cheyenne Tribes utilizing
such lands. These donations by the CCC
may commence upon December 8, 1994,
and shall be made available through
April 30, 1995, or such other date as
may be stated in a notice issued by the
Acting Executive Vice President, CCC.

Signed at Washington, DC, on January 19,
1995.

Bruce R. Weber,

Acting Executive Vice President Commodity
Credit Corporation

[FR Doc. 95-1865 Filed 1-24-95; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF COMMERCE

Agency Form Under Review by the
Office of Management and Budget
(OMB)

DOC has submitted to OMB for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. Chapter 35).

Agency: International Trade
Administration (ITA).

Title: Application for the President’s E
Award and E Star Awards.

Agency Form Number: ITA-725P.

OMB Approval Number: 0625-0065.

Type of Request: Extension of a
currently approved collection.

Burden: 2,055 hours.

Number of Respondent’s: 75.

Avg Hours Per Response:
Approximately 30 hours.

Needs and Uses: The President’s E
Award was created in 1961. Its purpose
is to provide recognition to persons,
firms, or organizations which have
significantly contributed in the effort to
increase exports. The applications are
review by the President’s Interagency E
Award Committee and decisions on
award recipients are based on the
information submitted.

Affected Public: Businesses or other
for—profit organizations, non—profit
institutions, individuals, farms, state or
local governments.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain a benefit.

OMB Desk Officer: Don Arbuckle,
(202) 395-7340.

Copies of the above information
collection proposal can be obtained by
calling or writing Gerald Tache, DOC
Forms Clearance Officer, (202) 482—
3271, Department of Commerce, Room
5327, 14th and Constitution Avenue,
N.W., Washington, D.C. 20230.

Written comments and
recommendations for the proposed
information collection should be sent to
Don Arbuckle, OMB Desk Officer, Room
10202, New Executive Office Building,
Washington, D.C. 20503.

Dated: January 18, 1995.
Gerald Tache,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 95-1796 Filed 1-24-95; 8:45 am]
BILLING CODE 3510-CW-F

Agency Form Under Review by the
Office of Management and Budget

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: Bureau of the Census.

Title: Special Population Censuses.

Form Number(s): SC-19, SC-19AR.

Agency Approval Number: 0607—
0368.

Type of Request: Revision of a
currently approved collection.

Burden: 67,083 hours.

Number of Respondents: 700,000.

Avg Hours Per Response: 5.75
minutes.

Needs and Uses: The special census
program is a service offered and
performed contractually by the Census
Bureau for states, counties, and other
governmental units which require
current population data between
decennial censuses. Since many states
distribute funds based on current
population statistics, many local
jurisdictions use the special census data
to apply for state funds. The Census
Bureau also uses special census data as
a part of the Bureau’s local population
estimates calculations. Census requests
approval to notify the Office of
Management and Budget (OMB) of any
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question changes and/or additions to
individual special census
questionnaires 30 days prior to the
scheduled census date. In most cases,
changes would be for slight wording
variations and would not increase the
burden per response. Questions added
would be special purpose questions, as
requested by the contracting area.
Census would inform OMB of the
revised and added questions in a letter
to be forwarded to OMB no less than 30
days prior to the census day of the
special census in question.

Affected Public: Individuals or
households.

Frequency: As requested.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Maria Gonzalez,
(202) 395-7313.

Copies of the above information
collection proposal can be obtained by
calling or writing Gerald Taché, DOC
Forms Clearance Officer, (202) 482—
3271, Department of Commerce, room
5312, 14th and Constitution Avenue,
NW, Washington, DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent to
Maria Gonzalez, OMB Desk Officer,
room 10201, New Executive Office
Building, Washington, DC 20503.

Dated: January 19, 1995.
Gerald Tacheé,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 95-1798 Filed 1-24-95; 8:45 am]
BILLING CODE 3510-07-F

Agency Form Under Review by the
Office of Management and Budget

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: Bureau of the Census.

Title: Current Industrial Reports
Program, Bed and Bath Furnishings
(formerly Sheets, Pillowcases, and
Towels).

Form Number(s): MQ23X.

Agency Approval Number: 0607—
0650.

Type of Request: Revision of a
currently approved collection.

Burden: 282 hours.

Number of Respondents: 94.

Avg Hours Per Response: 45 minutes.
Needs and Uses: The Census Bureau
conducts this quarterly survey to collect
data on the production, quantity, value

of shipments, inventories, and unified
sales orders of bed and bath furnishings.
Census requests only data needed by the

Office of Textiles and Apparel (OTEXA)
to monitor several textile categories in
multifiber agreements. OTEXA uses the
data to support specific concerns and
trade limitations in these categories and
to provide the basis for developing a
U.S. position for negotiations with
countries with whom trade agreements
are about to expire and to initiate
appropriate action when exports from
uncontrolled countries surge. The
Committee for the Implementation of
Textile Agreements, of which OTEXA is
a part, uses the data to determine the
health of the U.S. multifiber industry
and to measure foreign penetration.
Other Federal agencies, businesses, and
trade organizations use the data to
analyze and forecast long—term growth
in the industry.

Affected Public: Businesses or other
for—profit organizations.

Frequency: Quarterly.

Respondent’s Obligation: Mandatory.

OMB Desk Officer: Maria Gonzalez,
(202) 395-7313.

Copies of the above information
collection proposal can be obtained by
calling or writing Gerald Taché, DOC
Forms Clearance Officer, (202) 482—
3271, Department of Commerce, room
5312, 14th and Constitution Avenue,
NW, Washington, DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent to
Maria Gonzalez, OMB Desk Officer,
room 10201, New Executive Office
Building, Washington, DC 20503.

Dated: January 19, 1995.
Gerald Tacheg,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 95-1799 Filed 1-24-95; 8:45 am]
BILLING CODE 3510-07-F

Agency Form Under Review by the
Office of Management and Budget

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: Bureau of the Census.

Title: Current Industrial Reports
Program, Apparel.

Form Number(s): MQ23A.

Agency Approval Number: 0607—
0560.

Type of Request: Revision of a
currently approved collection.

Burden: 5,808 hours.

Number of Respondents: 3,077.

Avg Hours Per Response: 53 minutes.

Needs and Uses: The Census Bureau
conducts this survey quarterly (some

small companies report annually) to
collect information on apparel
production. The domestic apparel
industry is provided some protection
from imports through bilateral trade
agreements. The Multifiber
Arrangement (MFA) provides the legal
framework for the regulation of trade.
The Committee for the Implementation
of Textile Agreements (CITA) negotiates
bilateral trade agreements and
determines whether and when to
request consultations with an exporting
country to avoid market disruptions in
the United States. The MFA requires
that requests for consultations be
accompanied by a factual statement of
market disruption prepared by the
Office of Textiles and Apparel (OTEXA).
Quarterly Census Bureau data from this
survey provide the detailed information
needed by CITA and OTEXA to meet
this requirement.

Affected Public: Businesses or other
for-profit organizations.

Frequency: Quarterly and Annually.

Respondent’s Obligation: Mandatory.

OMB Desk Officer: Maria Gonzalez,
(202) 395-7313.

Copies of the above information
collection proposal can be obtained by
calling or writing Gerald Taché, DOC
Forms Clearance Officer, (202) 482—
3271, Department of Commerce, room
5312, 14th and Constitution Avenue,
NW, Washington, DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent to
Maria Gonzalez, OMB Desk Officer,
room 10201, New Executive Office
Building, Washington, DC 20503.

Dated: January 19, 1995.
Gerald Taché,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 95-1800 Filed 1-24-95; 8:45 am]
BILLING CODE 3510-07-F

Bureau of the Census
[Docket Number 950111013-5013-01]

Transportation Annual Survey

AGENCY: Bureau of the Census,
Commerce.

ACTION: Notice of determination.

SUMMARY: In accordance with Title 13,
United States Code, Sections 131, 182,
224, and 225, | have determined that
1994 operating revenue and expenses
are needed for the for-hire trucking, and
public warehousing industries to
provide a sound statistical basis for the
formation of policy by various
governmental agencies, and that these
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data also apply to a variety of public
and business needs. These data are not
publicly available from nongovernment
or other governmental sources.

FOR FURTHER INFORMATION CONTACT:
Thomas E. Zabelsky, Chief, Current
Services Branch, Services Division, on
(301) 457-2766.

SUPPLEMENTARY INFORMATION: The
Census Bureau is authorized to conduct
surveys necessary to furnish current
data on subjects covered by the major
censuses authorized by Title 13, United
States Code. This survey will provide
continuing and timely national
statistical data on trucking and
warehousing services for the period
between economic censuses. The next
economic census is in 1997. The data
collected in this survey will be within
the general scope and nature of those
inquiries covered in the economic
censuses.

The Bureau of the Census needs
reports only from a limited sample of
trucking and warehousing firms in the
United States. The probability of a
firm’s selection is based on revenue size
(estimated from payroll). The sample
will provide with measurable reliability,
national level statistics on operating
revenue and expenses for these
industries. We will mail report forms to
the firms covered by this survey and
require their submission within thirty
days after receipt.

A notice of consideration was
published for this survey on December
6, 1994, Volume 59, Number 233, page
62709. This survey has been submitted
to the Office of Management and Budget
(OMB), in accordance with the
Paperwork Reduction Act, Public Law
96-511, as amended, and was approved

under OMB Control Number 0607—-0798.

We will provide copies of the forms
upon written request to the Director,
Bureau of the Census, Washington, D.C.
20233.

Based upon the foregoing, | have
directed that an annual survey be
conducted for the purpose of collecting
these data.

Dated: January 13, 1995.
Martha Farnsworth Riche,
Director, Bureau of the Census.
[FR Doc. 95-1891 Filed 1-24-95; 8:45 am]
BILLING CODE 3510-07-P

Minority Business Development
Agency

Business Development Center
Applications: Ponce, Puerto Rico

AGENCY: Minority Business
Development Agency, Commerce.

ACTION: Notice.

SUMMARY: In accordance with Executive
Order 11625 and 15 U.S.C. 1512, the
Minority Business Development Agency
(MBDA) is soliciting competitive
applications to operate its Ponce
Minority Business Development Center
(MBDC).

The purpose of the MBDC Program is
to provide business development
services to the minority business
community to help establish and
maintain viable minority businesses. To
this end, MBDA funds organizations to
identify and coordinate public and
private sector resources on behalf of
minority individuals and firms; to offer
a full range of client services to minority
entrepreneurs; and to serve as a conduit
of information and assistance regarding
minority business. The MBDC will
provide service in the Ponce, Puerto
Rico Metropolitan Area. The award
number of the MBDC will be 02—-10-
95008-01.

DATES: The closing date for applications
is March 1, 1995. Applications must be
received in the MBDA Headquarters’
Executive Secretariat on or before March
1, 1995. A pre-application conference
will be held on February 15, 1995, at
9:00 a.m., at the Atlanta Regional Office,
401 W. Peachtree Street, N.W., Suite
1715, Atlanta, Georgia 30308-3516,
(404) 730-3300.

ADDRESSES: U.S. Department of
Commerce, Minority Business
Development Agency, MBDA Executive
Secretariat, 14th and Constitution
Avenue, N.W., Room 5073, Washington,
D.C. 20230, (202) 482—-3763.

FOR FURTHER INFORMATION, CONTACT:
Robert Henderson, Regional Director at
(404) 730-3300.

SUPPLEMENTARY INFORMATION:
Contingent upon the availability of
Federal funds, the cost of performance
for the first budget period (13 months)
from June 1, 1995 to June 30, 1996, is
estimated at $222,196. The total Federal
amount is $188,867 and is composed of
$184,260 plus the Audit Fee amount of
$4,607. The application must include a
minimum cost share of 15%, $33,329 in
non-federal (cost -sharing) contributions
for a total project cost of $222,196. Cost-
sharing contributions may be in the
form of cash, client fees, third party in-
kind contributions, non-cash applicant
contributions or combinations thereof.
The funding instrument for this
project will be a cooperative agreement.
For those applicants who are not
incumbent organizations or who are
incumbents that have experienced
closure due to a break in service, a 30-
day start-up period will be added to

their first budget period, making it a 13-
month award. Competition is open to
individuals, non-profit and for-profit
organizations, state and local
governments, American Indian tribes
and educational institutions.

Applications will be evaluated on the
following criteria: the knowledge,
background and/or capabilities of the
firm and its staff in addressing the needs
of the business community in general
and, specifically, the special needs of
minority businesses, individuals and
organizations (45 points), the resources
available to the firm in providing
business development services (10
points); the firm’s approach (techniques
and methodologies) to performing the
work requirements included in the
application (25 points); and the firm’s
estimated cost for providing such
assistance (20 points). An application
must receive at least 70% of the points
assigned to each evaluation criteria
category to be considered
programmatically acceptable and
responsive. Those applications
determined to be acceptable and
responsive will then be evaluated by the
Director of MBDA. Final award
selections shall be based on the number
of points received, the demonstrated
responsibility of the applicant, and the
determination of those most likely to
further the purpose of the MBDA
program. Negative audit findings and
recommendations and unsatisfactory
performance under prior Federal awards
may result in an application not being
considered for award. The applicant
with the highest point score will not
necessarily receive the award. Periodic
reviews culminating in year-to-date
evaluations will be conducted to
determine if funding for the project
should continue. Continued funding
will be at the total discretion of MBDA
based on such factors as the MBDC'’s
performance, the availability of funds
and Agency priorities.

The MBDC shall be required to
contribute at least 15% of the total
project cost through non-Federal
contributions. To assist in this effort, the
MBDC may charge client fees for
services rendered. Fees may range from
$10 to $60 per hour based on the gross
receipts of the client’s business.

Anticipated processing time of this
award is 120 days. Executive order
12372, “Intergovernmental Review of
Federal Programs,” is not applicable to
this program. Federal funds for this
project include audit funds for non-CPA
recipients. In event that a CPA firm
wins the competition, the funds
allocated for audits are not applicable.
Questions concerning the preceding
information can be answered by the
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contact person indicated above, and
copies of application kits and applicable
regulations can be obtained at the above
address. The collection of information
requirements for this project have been
approved by the Office of Management
and Budget (OMB) and assigned OMB
control number 0640-0006.

Awards under this program shall be
subject to all Federal laws, and Federal
and Departmental regulations, policies,
and procedures applicable to Federal
financial assistance awards.

Pre-Award Costs

Applicants are hereby notified that if
they incur any costs prior to an award
being made, they do so solely at their
own risk of not being reimbursed by the
Government. Notwithstanding any
verbal assurance that an applicant may
have received, there is no obligation on
the part of the Department of Commerce
to cover pre-award costs.

Outstanding Account Receivable

No award of Federal funds shall be
made to an applicant who has an
outstanding delinquent Federal debt
until either the delinquent account is
paid in full, repayment schedule is
established and at least one payment is
received, or other arrangements
satisfactory to the Department of
Commerce are made.

Name Check Policy

All non-profit and for-profit
applicants are subject to a name check
review process. Name checks are
intended to reveal if any key individuals
associated with the applicant have been
convicted of or are presently facing
criminal charges such as fraud, theft,
perjury or other matters which
significantly reflect on the applicant’s
management honesty or financial
integrity.

Award Termination

The Departmental Grants Officer may
terminate any grant/cooperative
agreement in whole or in part at any
time before the date of completion
whenever it is determined that the
award recipient has failed to comply
with the conditions of the grant/
cooperative agreement. Examples of
some of the conditions which can cause
termination are failure to meet cost-
sharing requirements; unsatisfactory
performance of the MBDC work
requirements; and reporting inaccurate
or inflated claims of client assistance.
Such inaccurate or inflated claims may
be deemed illegal and punishable by
law.

False Statements

A false statement on an application
for Federal financial assistance is
grounds for denial or termination of
funds, and grounds for possible
punishment by a fine or imprisonment
as provided in 18 U.S.C. 1001.

Primary Applicant Certifications

All primary applicants must submit a
completed Form CD-511,
“Certifications Regarding Debarment,
Suspension and Other Responsibility
Matters; Drug-Free Workplace
Requirements and Lobbying.”

Nonprocurement Debarment and
Suspension

Prospective participants (as defined at
15 CFR Part 26, Section 105) are subject
to 15 CFR Part 26, ““Nonprocurement
Debarment and Suspension’ and the
related section of the certification form
prescribed above applies.

Drug Free Workplace

Grantees (as defined at 15 CFR Part
26, Section 605) are subject to 15 CFR
Part 26, Subpart F, “‘Governmentwide
Requirements for Drug-Free Workplace
(Grants)”” and the related section of the
certification form prescribed above
applies.

Anti-Lobbying

Persons (as defined at 15 CFR Part 28,
Section 105) are subject to the lobbying
provisions of 31 U.S.C. 1352,
“Limitation on use of appropriated
funds to influence certain Federal
contracting and financial transactions,”
and the lobbying section of the
certification form prescribed above
applies to applications/bids for grants,
cooperative agreements, and contracts
for more than $100,000, and loans and
loan guarantees for more than $150,000
or the single family maximum mortgage
limit for affected programs, whichever is
greater.

Anti-Lobbying Disclosures

Any applicant that has paid or will
pay for lobbying using any funds must
submit an SF-LLL, “Disclosure of
Lobbying Activities,” as required under
15 CFR Part 28, Appendix B.

Lower Tier Certifications

Recipients shall require applications/
bidders for subgrants, contracts,
subcontracts, or other lower tier covered
transactions at any tier under the award
to submit, if applicable, a completed
Form CD-512, “Certifications Regarding
Debarment, Suspension, Ineligibility
and Voluntary Exclusion—Lower Tier
Covered Transactions and Lobbying”
and disclosure form, SF-LLL,

“Disclosure of Lobbying Activities.”
Form CD-512 is intended for the use of
recipients and should not be transmitted
to DOC. SF—LLL submitted by any tier
recipient or subrecipient should be
submitted to DOC in accordance with
the instructions contained in the award
document.

Buy American-Made Equipment or
Products

Applicants are hereby notified that
they are encouraged, to the extent
feasible, to purchase American-made
equipment and products with funding
provided under this program in
accordance with Congressional intent as
set forth in the resolution contained in
Public Law 103-121, Sections 606 (a)
and (b).

11.800 Minority Business Development

Center

(Catalog of Federal Domestic Assistance)
Dated: January 20, 1995.

Melvin A. Jackson,

Alternate Federal Register Liaison Officer,

Minority Business Development Agency.

[FR Doc. 95-1885 Filed 1-24-95; 8:45 am]

BILLING CODE 3510-21-P

Business Development Center
Applications: Charleston, SC

AGENCY: Minority Business
Development Agency, Commerce.
ACTION: Notice.

SUMMARY: In accordance with Executive
Order 11625 and 15 U.S.C. 1512, the
Minority Business Development Agency
(MBDA) is soliciting competitive
applications to operate its Charleston,
South Carolina Minority Business
Development Center (MBDC).

The purpose of the MBDC Program is
to provide business development
services to the minority business
community to help establish and
maintain viable minority businesses. To
this end, MBDA funds organizations to
identify and coordinate public and
private sector resources on behalf of
minority individuals and firms; to offer
a full range of client services to minority
entrepreneurs; and to serve as a conduit
of information and assistance regarding
minority business. The MBDC will
provide service in the Charleston, South
Carolina Metropolitan Area. The award
number of the MBDC will be 04-10—
95004-01.

DATES: The closing date for applications
is March 1, 1995. Applications must be
received in the MBDA Headquarters’
Executive Secretariat on or before March
1, 1995. A pre-application conference
will be held on February 15, 1995, at
9:00 a.m., at the Atlanta Regional Office,
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401 W. Peachtree Street, N.W., Suite
1715, Atlanta, GA 30308-3516, (404)
730-3300.
ADDRESSES: U.S. Department of
Commerce, Minority Business
Development Agency, MBDA Executive
Secretariat, 14th and Constitution
Avenue, N.W., Room 5073, Washington,
D.C. 20230, (202) 482—-3763.
FOR FURTHER INFORMATION CONTACT:
Robert Henderson, Regional Director at
(404) 730-3300.
SUPPLEMENTARY INFORMATION:
Contingent upon the availability of
Federal funds, the cost of performance
for the first budget period (13 months)
from June 1, 1995 to June 30, 1996 is
estimated at $198,971. The total Federal
amount is $169,125 and is composed of
$165,000 plus the Audit Fee amount of
$4,125. The application must include a
minimum cost share of 15%, $29,846 in
non-federal (cost-sharing) contributions
for a total project cost of $198,971. Cost-
sharing contributions may be in the
form of cash, client fees, third party in-
kind contributions, non-cash applicant
contributions or combinations thereof.
The funding instrument for this
project will be a cooperative agreement.
For those applicants who are not
incumbent organizations or who are
incumbents that have experienced
closure due to a break in service, a 30-
day start-up period will be added to
their first budget period, making it a 13-
month award. Competition is open to
individuals, non-profit and for-profit
organizations, state and local
governments, American Indian tribes
and educational institutions.
Applications will be evaluated on the
following criteria: the knowledge,
background and/or capabilities of the
firm and its staff in addressing the needs
of the business community in general
and, specifically, the special needs of
minority businesses, individuals and
organizations (45 points), the resources
available to the firm in providing
business development services (10
points); the firm’s approach (techniques
and methodologies) to performing the
work requirements included in the
application (25 points); and the firm’s
estimated cost for providing such
assistance (20 points). An application
must receive at least 70% of the points
assigned to each evaluation criteria
category to be considered
programmatically acceptable and
responsive. Those applications
determined to be acceptable and
responsive will then be evaluated by the
Director of MBDA. Final award
selections shall be based on the number
of points received, the demonstrated
responsibility of the applicant, and the

determination of those most likely to
further the purpose of the MBDA
program. Negative audit findings and
recommendations and unsatisfactory
performance under prior Federal awards
may result in an application not being
considered for award. The applicant
with the highest point score will not
necessarily receive the award. Periodic
reviews culminating in year-to-date
evaluations will be conducted to
determine if funding for the project
should continue. Continued funding
will be at the total discretion of MBDA
based on such factors as the MBDC'’s
performance, the availability of funds
and Agency priorities.

The MBDC shall be required to
contribute at least 15% of the total
project cost through non-Federal
contributions. To assist in this effort, the
MBDC may charge client fees for
services rendered. Fees may range from
$10 to $60 per hour based on the gross
receipts of the client’s business.

Anticipated processing time of this
award is 120 days. Executive order
12372, “Intergovernmental Review of
Federal Programs,” is not applicable to
this program. Federal funds for this
project include audit funds for non-CPA
recipients. In event that a CPA firm
wins the competition, the funds
allocated for audits are not applicable.
Questions concerning the preceding
information can be answered by the
contact person indicated above, and
copies of application Kits and applicable
regulations can be obtained at the above
address. The collection of information
requirements for this project have been
approved by the Office of Management
and Budget (OMB) and assigned OMB
control number 0640-0006.

Awards under this program shall be
subject to all Federal laws, and Federal
and Departmental regulations, policies,
and procedures applicable to Federal
financial assistance awards.

Pre-Award Costs

Applicants are hereby notified that if
they incur any costs prior to an award
being made, they do so solely at their
own risk of not being reimbursed by the
Government. Notwithstanding any
verbal assurance that an applicant may
have received, there is no obligation on
the part of the Department of Commerce
to cover pre-award costs.

Outstanding Account Receivable

No award of Federal funds shall be
made to an applicant who has an
outstanding delinquent Federal debt
until either the delinquent account is
paid in full, repayment schedule is
established and at least one payment is
received, or other arrangements

satisfactory to the Department of
Commerce are made.

Name Check Policy

All non-profit and for-profit
applicants are subject to a name check
review process. Name checks are
intended to reveal if any key individuals
associated with the applicant have been
convicted of or are presently facing
criminal charges such as fraud, theft,
perjury or other matters which
significantly reflect on the applicant’s
management honesty or financial
integrity.

Award Termination

The Departmental Grants Officer may
terminate any grant/cooperative
agreement in whole or in part at any
time before the date of completion
whenever it is determined that the
award recipient has failed to comply
with the conditions of the grant/
cooperative agreement. Examples of
some of the conditions which can cause
termination are failure to meet cost-
sharing requirements; unsatisfactory
performance of the MBDC work
requirements; and reporting inaccurate
or inflated claims of client assistance.
Such inaccurate or inflated claims may
be deemed illegal and punishable by
law.

False Statements

A false statement on an application
for Federal financial assistance is
grounds for denial or termination of
funds, and grounds for possible
punishment by a fine or imprisonment
as provided in 18 U.S.C. 1001.

Primary Applicant Certifications

All primary applicants must submit a
completed Form CD-511,
“Certifications Regarding Debarment,
Suspension and Other Responsibility
Matters; Drug-Free Workplace
Requirements and Lobbying.”

Nonprocurement Debarment and
Suspension

Prospective participants (as defined at
15 CFR Part 26, Section 105) are subject
to 15 CFR Part 26, **“Nonprocurement
Debarment and Suspension’ and the
related section of the certification form
prescribed above applies.

Drug-Free Workplace

Grantees (as defined at 15 CFR Part
26, Section 605) are subject to 15 CFR
Part 26, Subpart F, “Governmentwide
Requirements for Drug-Free Workplace
(Grants)” and the related section of the
certification form prescribed above
applies.
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Anti-Lobbying

Persons (as defined at 15 CFR Part 28,
Section 105) are subject to the lobbying
provisions of 31 U.S.C. 1352,
“Limitation on use of appropriated
funds to influence certain Federal
contracting and financial transactions,”
and the lobbying section of the
certification form prescribed above
applies to applications/bids for grants,
cooperative agreements, and contracts
for more than $100,000, and loans and
loan guarantees for more than $150,000
or the single family maximum mortgage
limit for affected programs, whichever is
greater.

Anti-Lobbying Disclosures

Any applicant that has paid or will
pay for lobbying using any funds must
submit an SF-LLL, “Disclosure of
Lobbying Activities,” as required under
15 CFR Part 28, Appendix B.

Lower Tier Certifications

Recipients shall require applications/
bidders for subgrants, contracts,
subcontracts, or other lower tier covered
transactions at any tier under the award
to submit, if applicable, a completed
Form CD-512, “‘Certifications Regarding
Debarment, Suspension, Ineligibility
and Voluntary Exclusion—Lower Tier
Covered Transactions and Lobbying”
and disclosure form, SF-LLL,
“Disclosure of Lobbying Activities.”
Form CD-512 is intended for the use of
recipients and should not be transmitted
to DOC. SF-LLL submitted by any tier
recipient or subrecipient should be
submitted to DOC in accordance with
the instructions contained in the award
document.

Buy American-Made Equipment or
Products

Applicants are hereby notified that
they are encouraged, to the extent
feasible, to purchase American-made
equipment and products with funding
provided under this program in
accordance with Congressional intent as
set forth in the resolution contained in
Public Law 103-121, Sections 606 (a)
and (b).

11.800 Minority Business Development

Center

(Catalog of Federal Domestic Assistance)
Dated: January 20, 1995.

Melvin A. Jackson,

Alternate Federal Register Liaison Officer,

Minority Business Development Agency.

[FR Doc. 95-1883 Filed 1-24-95; 8:45 am]

BILLING CODE 3510-21-P

Business Development Center
Applications: Memphis, Tennessee

AGENCY: Minority Business
Development Agency, Commerce.

ACTION: Notice.

SUMMARY: In accordance with Executive
Order 11625 and 15 U.S.C. 1512, the
Minority Business Development Agency
(MBDA) is soliciting competitive
applications to operate its Memphis,
Tennessee Minority Business
Development Center (MBDC).

The purpose of the MBDC Program is
to provide business development
services to the minority business
community to help establish and
maintain viable minority businesses. To
this end, MBDA funds organizations to
identify and coordinate public and
private sector resources on behalf of
minority individuals and firms; to offer
a full range of client services to minority
entrepreneurs; and to serve as a conduit
of information and assistance regarding
minority business. The MBDC will
provide service in the Memphis,
Tennessee Metropolitan Area. The
award number of the MBDC will be 04—
10-95005-01.

DATES: The closing date for applications
is March 1, 1995. Applications must be
received in the MBDA Headquarters’
Executive Secretariat on or before March
1, 1995. A pre-application conference
will be held on February 15, 1995, at
9:00 a.m., at the Atlanta Regional Office,
401 W. Peachtree Street, N.W., Suite
1715, Atlanta, Georgia 30308-3516,
(404) 730-3300.

ADDRESSES: U.S. Department of
Commerce, Minority Business
Development Agency, MBDA Executive
Secretariat, 14th and Constitution
Avenue, N.W., Room 5073, Washington,
D.C. 20230, (202) 482—-3763.

FOR FURTHER INFORMATION, CONTACT:
Robert Henderson, Regional Director at
(404) 730-3300.

SUPPLEMENTARY INFORMATION:
Contingent upon the availability of
Federal funds, the cost of performance
for the first budget period (13 months)
from June 1, 1995 to June 30, 1996, is
estimated at $222,196. The total Federal
amount is $188,867 and is composed of
$184,260 plus the Audit Fee amount of
$4,607. The application must include a
minimum cost share of 15%, $33,329 in
non-federal (cost-sharing) contributions
for a total project cost of $222,196. Cost-
sharing contributions may be in the
form of cash, client fees, third party in-
kind contributions, non-cash applicant
contributions or combinations thereof.
The funding instrument for this
project will be a cooperative agreement.

For those applicants who are not
incumbent organizations or who are
incumbents that have experienced
closure due to a break in service, a 30-
day start-up period will be added to
their first budget period, making it a 13-
month award. Competition is open to
individuals, non-profit and for-profit
organizations, state and local
governments, American Indian tribes
and educational institutions.

Applications will be evaluated on the
following criteria: the knowledge,
background and/or capabilities of the
firm and its staff in addressing the needs
of the business community in general
and, specifically, the special needs of
minority businesses, individuals and
organizations (45 points), the resources
available to the firm in providing
business development services (10
points); the firm’s approach (techniques
and methodologies) to performing the
work requirements included in the
application (25 points); and the firm’s
estimated cost for providing such
assistance (20 points). An application
must receive at least 70% of the points
assigned to each evaluation criteria
category to be considered
programmatically acceptable and
responsive. Those applications
determined to be acceptable and
responsive will then be evaluated by the
Director of MBDA. Final award
selections shall be based on the number
of points received, the demonstrated
responsibility of the applicant, and the
determination of those most likely to
further the purpose of the MBDA
program. Negative audit findings and
recommendations and unsatisfactory
performance under prior Federal awards
may result in an application not being
considered for award. The applicant
with the highest point score will not
necessarily receive the award. Periodic
reviews culminating in year-to-date
evaluations will be conducted to
determine if funding for the project
should continue. Continued funding
will be at the total discretion of MBDA
based on such factors as the MBDC'’s
performance, the availability of funds
and Agency priorities.

The MBDC shall be required to
contribute at least 15% of the total
project cost through non-Federal
contributions. To assist in this effort, the
MBDC may charge client fees for
services rendered. Fees may range from
$10 to $60 per hour based on the gross
receipts of the client’s business.

Anticipated processing time of this
award is 120 days. Executive order
12372, “Intergovernmental Review of
Federal Programs,” is not applicable to
this program. Federal funds for this
project include audit funds for non-CPA



4888

Federal Register / Vol. 60, No. 16 / Wednesday, January 25, 1995 / Notices

recipients. In event that a CPA firm
wins the competition, the funds
allocated for audits are not applicable.
Questions concerning the preceding
information can be answered by the
contact person indicated above, and
copies of application kits and applicable
regulations can be obtained at the above
address. The collection of information
requirements for this project have been
approved by the Office of Management
and Budget (OMB) and assigned OMB
control number 0640-0006.

Awards under this program shall be
subject to all Federal laws, and Federal
and Departmental regulations, policies,
and procedures applicable to Federal
financial assistance awards.

Pre-Award Costs

Applicants are hereby notified that if
they incur any costs prior to an award
being made, they do so solely at their
own risk of not being reimbursed by the
Government. Notwithstanding any
verbal assurance that an applicant may
have received, there is no obligation on
the part of the Department of Commerce
to cover pre-award costs.

Outstanding Account Receivable

No award of Federal funds shall be
made to an applicant who has an
outstanding delinquent Federal debt
until either the delinquent account is
paid in full, repayment schedule is
established and at least one payment is
received, or other arrangements
satisfactory to the Department of
Commerce are made.

Name Check Policy

All non-profit and for-profit
applicants are subject to a name check
review process. Name checks are
intended to reveal if any key individuals
associated with the applicant have been
convicted of or are presently facing
criminal charges such as fraud, theft,
perjury or other matters which
significantly reflect on the applicant’s
management honesty or financial
integrity.

Award Termination

The Departmental Grants Officer may
terminate any grant/cooperative
agreement in whole or in part at any
time before the date of completion
whenever it is determined that the
award recipient has failed to comply
with the conditions of the grant/
cooperative agreement. Examples of
some of the conditions which can cause
termination are failure to meet cost-
sharing requirements; unsatisfactory
performance of the MBDC work
requirements; and reporting inaccurate
or inflated claims of client assistance.

Such inaccurate or inflated claims may
be deemed illegal and punishable by
law.

False Statements

A false statement on an application
for Federal financial assistance is
grounds for denial or termination of
funds, and grounds for possible
punishment by a fine or imprisonment
as provided in 18 U.S.C. 1001.

Primary Applicant Certifications

All primary applicants must submit a
completed Form CD-511,
“Certifications Regarding Debarment,
Suspension and Other Responsibility
Matters; Drug-Free Workplace
Requirements and Lobbying.”

Nonprocurement Debarment and
Suspension

Prospective participants (as defined at
15 CFR Part 26, Section 105) are subject
to 15 CFR Part 26, ““Nonprocurement
Debarment and Suspension’ and the
related section of the certification form
prescribed above applies.

Drug Free Workplace

Grantees (as defined at 15 CFR Part
26, Section 605) are subject to 15 CFR
Part 26, Subpart F, “‘Governmentwide
Requirements for Drug-Free Workplace
(Grants)” and the related section of the
certification form prescribed above
applies.

Anti-Lobbying

Persons (as defined at 15 CFR Part 28,
Section 105) are subject to the lobbying
provisions of 31 U.S.C. 1352,
“Limitation on use of appropriated
funds to influence certain Federal
contracting and financial transactions,”
and the lobbying section of the
certification form prescribed above
applies to applications/bids for grants,
cooperative agreements, and contracts
for more than $100,000, and loans and
loan guarantees for more than $150,000
or the single family maximum mortgage
limit for affected programs, whichever is
greater.

Anti-Lobbying Disclosures

Any applicant that has paid or will
pay for lobbying using any funds must
submit an SF-LLL, “Disclosure of
Lobbying Activities,”” as required under
15 CFR Part 28, Appendix B.

Lower Tier Certifications

Recipients shall require applications/
bidders for subgrants, contracts,
subcontracts, or other lower tier covered
transactions at any tier under the award
to submit, if applicable, a completed
Form CD-512, ““Certifications Regarding

Debarment, Suspension, Ineligibility
and Voluntary Exclusion—Lower Tier
Covered Transactions and Lobbying”
and disclosure form, SF-LLL,
“Disclosure of Lobbying Activities.”
Form CD-512 is intended for the use of
recipients and should not be transmitted
to DOC. SF—LLL submitted by any tier
recipient or subrecipient should be
submitted to DOC in accordance with
the instructions contained in the award
document.

Buy American-Made Equipment or
Products

Applicants are hereby notified that
they are encouraged, to the extent
feasible, to purchase American-made
equipment and products with funding
provided under this program in
accordance with Congressional intent as
set forth in the resolution contained in
Public Law 103-121, Sections 606 (a)
and (b).

11.800 Minority Business Development

Center

(Catalog of Federal Domestic Assistance)
Dated: January 20, 1995.

Melvin A. Jackson,

Alternate Federal Register Liaison Officer,

Minority Business Development Agency.

[FR Doc. 95-1884 Filed 1-24-95; 8:45 am]

BILLING CODE 3510-21-P

Business Development Center
Applications: El Paso, TX

AGENCY: Minority Business
Development Agency, Commerce.
ACTION: Notice.

SUMMARY: In accordance with Executive
Order 11625 and 15 U.S.C. 1512, the
Minority Business Development Agency
(MBDA) is soliciting competitive
applications to operate its El Paso
Minority Business Development Center
(MBDC).

The purpose of the MBDC Program is
to provide business development
services to the minority business
community to help establish and
maintain viable minority businesses. To
this end, MBDA funds organizations to
identify and coordinate public and
private sector resources on behalf of
minority individuals and firms; to offer
a full range of client services to minority
entrepreneurs; and to serve as a conduit
of information and assistance regarding
minority business. The MBDC will
provide service in the El Paso, Texas
Metropolitan Area. The award number
of the MBDC will be 06—-10-95006-01.
DATES: The closing date for applications
is February 23, 1995. Applications must
be received in the MBDA Headquarters’
Executive Secretariat on or before
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February 23, 1995. A pre-application
conference will be held on February 2,
1995, at 10:00 a.m., at the Dallas
Regional Office, 1100 Commerce Street,
Room 7B23, Dallas, Texas 75242, (214)
767-8001.
ADDRESSES: U.S. Department of
Commerce, Minority Business
Development Agency, MBDA Executive
Secretariat, 14th and Constitution
Avenue, N.W., Room 5073, Washington,
D.C. 20230, (202) 482—-3763.
FOR FURTHER INFORMATION CONTACT:
Demetrice Jenkins at (214) 767—-8001.
SUPPLEMENTARY INFORMATION:
Contingent upon the availability of
Federal funds, the cost of performance
for the first budget period (13 months)
from July 1, 1995 to July 31, 1996, is
estimated at $222,196. The total Federal
amount is $188,867 and is composed of
$184,260 plus the Audit Fee amount of
$4,607. The application must include a
minimum cost share of 15%, $33,329 in
non-federal (cost-sharing) contributions
for a total project cost of $222,196. Cost-
sharing contributions may be in the
form of cash, client fees, third party in-
kind contributions, non-cash applicant
contributions or combinations thereof.
The funding instrument for this
project will be a cooperative agreement.
For those applicants who are not
incumbent organizations or who are
incumbents that have experienced
closure due to a break in service, a 30-
day start-up period will be added to
their first budget period, making it a 13-
month award. Competition is open to
individuals, non-profit and for-profit
organizations, state and local
governments, American Indian tribes
and educational institutions.
Applications will be evaluated on the
following criteria: the knowledge,
background and/or capabilities of the
firm and its staff in addressing the needs
of the business community in general
and, specifically, the special needs of
minority businesses, individuals and
organizations (45 points), the resources
available to the firm in providing
business development services (10
points); the firm’s approach (techniques
and methodologies) to performing the
work requirements included in the
application (25 points); and the firm’s
estimated cost for providing such
assistance (20 points). An application
must receive at least 70% of the points
assigned to each evaluation criteria
category to be considered
programmatically acceptable and
responsive. Those applications
determined to be acceptable and
responsive will then be evaluated by the
Director of MBDA. Final award
selections shall be based on the number

of points received, the demonstrated
responsibility of the applicant, and the
determination of those most likely to
further the purpose of the MBDA
program. Negative audit findings and
recommendations and unsatisfactory
performance under prior Federal awards
may result in an application not being
considered for award. The applicant
with the highest point score will not
necessarily receive the award. Periodic
reviews culminating in year-to-date
evaluations will be conducted to
determine if funding for the project
should continue. Continued funding
will be at the total discretion of MBDA
based on such factors as the MBDC'’s
performance, the availability of funds
and Agency priorities.

The MBDC shall be required to
contribute at least 15% of the total
project cost through non-Federal
contributions. To assist in this effort, the
MBDC may charge client fees for
services rendered. Fees may range from
$10 to $60 per hour based on the gross
receipts of the client’s business.

Anticipated processing time of this
award is 120 days. Executive order
12372, “Intergovernmental Review of
Federal Programs,” is not applicable to
this program. Federal funds for this
project include audit funds for non-CPA
recipients. In event that a CPA firm
wins the competition, the funds
allocated for audits are not applicable.
Questions concerning the preceding
information can be answered by the
contact person indicated above, and
copies of application kits and applicable
regulations can be obtained at the above
address. The collection of information
requirements for this project have been
approved by the Office of Management
and Budget (OMB) and assigned OMB
control number 0640-0006.

Awards under this program shall be
subject to all Federal laws, and Federal
and Departmental regulations, policies,
and procedures applicable to Federal
financial assistance awards.

Pre-Award Costs

Applicants are hereby notified that if
they incur any costs prior to an award
being made, they do so solely at their
own risk of not being reimbursed by the
Government. Notwithstanding any
verbal assurance that an applicant may
have received, there is no obligation on
the part of the Department of Commerce
to cover pre-award costs.

Outstanding Account Receivable

No award of Federal funds shall be
made to an applicant who has an
outstanding delinquent Federal debt
until either the delinquent account is
paid in full, repayment schedule is

established and at least one payment is
received, or other arrangements
satisfactory to the Department of
Commerce are made.

Name Check Policy

All non-profit and for-profit
applicants are subject to a name check
review process. Name checks are
intended to reveal if any key individuals
associated with the applicant have been
convicted of or are presently facing
criminal charges such as fraud, theft,
perjury or other matters which
significantly reflect on the applicant’s
management honesty or financial
integrity.

Award Termination

The Departmental Grants Officer may
terminate any grant/cooperative
agreement in whole or in part at any
time before the date of completion
whenever it is determined that the
award recipient has failed to comply
with the conditions of the grant/
cooperative agreement. Examples of
some of the conditions which can cause
termination are failure to meet cost-
sharing requirements; unsatisfactory
performance of the MBDC work
requirements; and reporting inaccurate
or inflated claims of client assistance.
Such inaccurate or inflated claims may
be deemed illegal and punishable by
law.

False Statements

A false statement on an application
for Federal financial assistance is
grounds for denial or termination of
funds, and grounds for possible
punishment by a fine or imprisonment
as provided in 18 U.S.C. 1001.

Primary Applicant Certifications

All primary applicants must submit a
completed Form CD-511,
“Certifications Regarding Debarment,
Suspension and Other Responsibility
Matters; Drug-Free Workplace
Requirements and Lobbying.”

Nonprocurement Debarment and
Suspension

Prospective participants (as defined at
15 CFR Part 26, Section 105) are subject
to 15 CFR Part 26, **‘Nonprocurement
Debarment and Suspension’ and the
related section of the certification form
prescribed above applies.

Drug-Free Workplace

Grantees (as defined at 15 CFR Part
26, Section 605) are subject to 15 CFR
Part 26, Subpart F, ““Governmentwide
Requirements for Drug-Free Workplace
(Grants)” and the related section of the
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certification form prescribed above
applies.

Anti-Lobbying

Persons (as defined at 15 CFR Part 28,
Section 105) are subject to the lobbying
provisions of 31 U.S.C. 1352,
“Limitation on use of appropriated
funds to influence certain Federal
contracting and financial transactions,”
and the lobbying section of the
certification form prescribed above
applies to applications/bids for grants,
cooperative agreements, and contracts
for more than $100,000, and loans and
loan guarantees for more than $150,000
or the single family maximum mortgage
limit for affected programs, whichever is
greater.

Anti-Lobbying Disclosures

Any applicant that has paid or will
pay for lobbying using any funds must
submit an SF—LLL, “Disclosure of
Lobbying Activities,” as required under
15 CFR Part 28, Appendix B.

Lower Tier Certifications

Recipients shall require applications/
bidders for subgrants, contracts,
subcontracts, or other lower tier covered
transactions at any tier under the award
to submit, if applicable, a completed
Form CD-512, “‘Certifications Regarding
Debarment, Suspension, Ineligibility
and Voluntary Exclusion—Lower Tier
Covered Transactions and Lobbying”
and disclosure form, SF-LLL,
“Disclosure of Lobbying Activities.”
Form CD-512 is intended for the use of
recipients and should not be transmitted
to DOC. SF-LLL submitted by any tier
recipient or subrecipient should be
submitted to DOC in accordance with
the instructions contained in the award
document.

Buy American-Made Equipment or
Products

Applicants are hereby notified that
they are encouraged, to the extent
feasible, to purchase American-made
equipment and products with funding
provided under this program in
accordance with Congressional intent as
set forth in the resolution contained in
Public Law 103-121, Sections 606 (a)
and (b).

11.800 Minority Business Development

Center

(Catalog of Federal Domestic Assistance)
Dated: January 20, 1995.

Melvin A. Jackson,

Alternate Federal Register Liaison Officer,

Minority Business Development Agency.

[FR Doc. 95-1886 Filed 1-24-95; 8:45 am]

BILLING CODE 3510-21-P

Native American Business
Development Center Applications:
Minnesota

AGENCY: Minority Business
Development Agency, Commerce.

ACTION: Notice.

SUMMARY: In accordance with Executive
Order 11625 and 15 U.S.C. 1512, the
Minority Business Development Agency
(MBDA) is soliciting competitive
applications for its Native American
Business Development Center (NABDC).
The purpose of the NABDC is to
provide integrated business
development services to Native
American entrepreneurs. The recipient
will provide service in the Minnesota
Metropolitan Area. The award number
of the NABDC will be 05-10-95006-01.

DATES: The closing date for applications
is April 1, 1995. Applications must be
received on or before April 1, 1995.
Anticipated processing time of this
award is 120 days. A pre-application
conference will be held on February 3,
1995, at the U.S. General Services
Administration, Bishop Henry Whipple
Federal Building, 1 Federal Drive, Room
196, Fort Snelling, Minnesota 55111,
Attention: Carrie Benhoff.

ADDRESSES: U.S. Department of
Commerce, Minority Business
Development Agency, MBDA Executive
Secretariat, 14th and Constitution
Avenue, N.W., Washington, D.C. 20230,
(202) 482-3763.

FOR FURTHER INFORMATION CONTACT:
David Vega, Regional Director at (312)
353-0182.

SUPPLEMENTARY INFORMATION: The
funding instrument for this project will
be a cooperative agreement. Contingent
upon the availability of Federal funds,
the cost of performance for the first
budget period (13 months) from July 1,
1995 to July 30, 1996, is estimated at
$169,125. The total Federal amount is
$169,125 and is composed of $165,000
plus the Audit Fee amount of $4,125.
Competition is open to individuals,
non-profit and for-profit organizations,
state and local governments, American
Indian tribes and educational
institutions. Applications will be
evaluated on the following criteria: the
experience and capabilities of the firm
and its staff in addressing the needs of
the business community in general and,
specifically, the special needs of Native
American businesses, individuals and
organizations (45 points), the resources
available to the firm in providing
business development services (10
points); the firm’s approach (techniques
and methodologies) to performing the
work requirements included in the

application (25 points); and the firm’s
estimated cost for providing such
assistance (20 points).

An application must receive at least
70% of the points assigned to each
evaluation criteria category to be
considered programmatically acceptable
and responsive. Those applications
determined to be acceptable and
responsive will then be evaluated by the
Director of MBDA. Final award
selections shall be based on the number
of points received, the demonstrated
responsibility of the applicant, and the
determination of those most likely to
further the purpose of the MBDA
program. Negative audit findings and
recommendations and unsatisfactory
performance under prior Federal awards
may result in an application not being
considered for funding. The applicant
with the highest point score will not
necessarily receive the award.

If an application is selected for
funding, MBDA has no obligation to
provide any additional future funding in
connection with that award. Renewal of
an award to increase funding or extend
the period of performance is at the total
discretion of MBDA.

Executive order 12372,
“Intergovernmental Review of Federal
Programs,” is not applicable to this
program. Federal funds for this project
include audit funds for non-CPA
recipients. In event that a CPA firm
wins the competition, the funds
allocated for audits are not applicable.
The collection of information
requirements for this project have been
approved by the Office of Management
and Budget (OMB) and assigned OMB
control number 0640—-0006. Questions
concerning the preceding information
can be answered by the contact person
indicated above, and copies of
application kits and applicable
regulations can be obtained at the above
address.

Pre-Award Activities

Applicants are hereby notified that if
they incur any costs prior to an award
being made, they do so solely at the risk
of not being reimbursed by the
Government. Notwithstanding any
verbal assurance that an applicant may
have received, there is no obligation on
the part of the Department of Commerce
to cover pre-award activities.

Recipients and subrecipients are
subject to all Federal laws, and Federal
and Departmental regulations, policies,
and procedures applicable to Federal
financial assistance awards.

Delinquent Federal Debts

No award of Federal funds shall be
made to an applicant who has an



Federal Register / Vol. 60, No. 16 / Wednesday, January 25, 1995 / Notices

4891

outstanding delinquent Federal debt
until either the delinquent account is
paid in full, repayment schedule is
established and at least one payment is
received, or other arrangements
satisfactory to the Department of
Commerce are made.

Name Check Policy

All non-profit and for-profit
applicants are subject to a name check
review process. Name checks are
intended to reveal if any key individuals
associated with the applicant have been
convicted of or are presently facing
criminal charges such as fraud, theft,
perjury or other matters which
significantly reflect on the applicant’s
management honesty or financial
integrity.

Award Termination

The Departmental Grants Officer may
terminate any cooperative agreement in
whole or in part at any time before the
date of completion whenever it is
determined that the award recipient has
failed to comply with the conditions of
the cooperative agreement. Examples of
some of the conditions which can cause
termination are failure to meet cost-
sharing requirements; unsatisfactory
performance of the NABDC work
requirements; and reporting inaccurate
or inflated claims of client assistance.
Such inaccurate or inflated claims may
be deemed illegal and punishable by
law.

False Statements

A false statement on an application
for Federal financial assistance is
grounds for denial or termination of
funds, and grounds for possible
punishment by a fine or imprisonment
as provided in 18 U.S.C. 1001.

Primary Applicant Certifications

All primary applicants must submit a
completed Form CD-511,
“Certifications Regarding Debarment,
Suspension and Other Responsibility
Matters; Drug-Free Workplace
Requirements and Lobbying.”

Nonprocurement Debarment and
Suspension

Prospective participants (as defined at
15 CFR Part 26, Section 105) are subject
to 15 CFR Part 26, **‘Nonprocurement
Debarment and Suspension’ and the
related section of the certification form
prescribed above applies.

Drug-Free Workplace

Grantees (as defined at 15 CFR Part
26, Section 605) are subject to 15 CFR
Part 26, Subpart F, “Governmentwide
Requirements for Drug-Free Workplace

(Grants)” and the related section of the
certification form prescribed above
applies.

Anti-Lobbying

Persons (as defined at 15 CFR Part 28,
Section 105) are subject to the lobbying
provisions of 31 U.S.C. 1352,
“Limitation on use of appropriated
funds to influence certain Federal
contracting and financial transactions,”
and the lobbying section of the
certification form prescribed above
applies to applications/bids for grants,
cooperative agreements, and contracts
for more than $100,000, and loans and
loan guarantees for more than $150,000,
or the single family maximum mortgage
limit for affected programs, whichever is
greater.

Anti-Lobbying Disclosures

Any applicant that has paid or will
pay for lobbying using any funds must
submit an SF-LLL, “Disclosure of
Lobbying Activities,”” as required under
15 CFR Part 28, Appendix B.

Lower Tier Certifications

Recipients shall require applications/
bidders for subgrants, contracts,
subcontracts, or other lower tier covered
transactions at any tier under the award
to submit, if applicable, a completed
Form CD-512, “‘Certifications Regarding
Debarment, Suspension, Ineligibility
and Voluntary Exclusion—Lower Tier
Covered Transactions and Lobbying”
and disclosure form, SF-LLL,
“Disclosure of Lobbying Activities.”
Form CD-512 is intended for the use of
recipients and should not be transmitted
to DOC. SF-LLL submitted by any tier
recipient or subrecipient should be
submitted to DOC in accordance with
the instructions contained in the award
document.

Indirect Costs

The total dollar amount of the indirect
costs proposed in an application under
this program must not exceed the
indirect cost rate negotiated and
approved by a cognizant Federal agency
prior to the proposed effective date of
the award or 100% of the total proposed
direct costs dollar amount in the
application, whichever is less.

Buy American-Made Equipment or
Products

Applicants are hereby notified that
they are encouraged, to the extent
feasible, to purchase American-made
equipment and products with funding
provided under this program in
accordance with Congressional intent as
set forth in the resolution contained in

Public Law 103-121, Sections 606 (a)

and (b).

11.801 Native American Program

(Catalog of Federal Domestic Assistance)
Dated: January 20, 1995.

Melvin A. Jackson,

Alternate Federal Register Liaison Officer,
Minority Business Development Agency.

[FR Doc. 95-1887 Filed 1-24-95; 8:45 am]
BILLING CODE 3510-21-P'

National Oceanic and Atmospheric
Administration

[1.D. 011295C]

Marine Mammals

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of application to modify
permit no. 887 (P79H).

SUMMARY: Notice is hereby given that Dr.
Ronald J. Schusterman, Research
Biologist, Institute of Marine Sciences,
University of California, Santa Cruz, CA
95064, has requested a modification to
permit No. 887.

ADDRESSES: The modification request
and related documents are available for
review upon written request or by
appointment in the following offices:

Permits Division, Office of Protected
Resources, NMFS, 1315 East-West
Highway, Room 13130, Silver Spring,
MD 20910 (301/713-2289);

Southwest Region, NMFS, 501 W.
Ocean Boulevard, Long Beach, CA
90802-4213 (310/980-4047).

Written data or views, or requests for
a public hearing on this request should
be submitted to the Chief, Permits
Division, Office of Protected Resources,
NMFS, NOAA, U.S. Department of
Commerce, 1335 East-West Highway, F/
PR1, Silver Spring, MD 20910, within
30 days of the publication of this notice.
Those individuals requesting a hearing
should set forth the specific reasons
why a hearing on this particular
modification request would be
appropriate.

Concurrent with the publication of
this notice in the Federal Register, the
Secretary of Commerce is forwarding
copies of this application to the Marine
Mammal Commission and its
Committee of Scientific Advisors.
SUPPLEMENTARY INFORMATION: The
subject modification to permit No. 889,
issued on March 9, 1994 (59 FR 12266),
is requested under the authority of the
Marine Mammal Protection Act of 1972,
as amended (16 U.S.C. 1361 et seq.) and
the Regulations Governing the Taking
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and Importing of Marine Mammals (50
CFR part 216).

Permit No. 889 authorizes the permit
holder to maintain one elephant seal.
The seal will be trained for in-air and
underwater sound detection threshold
tests. The permit holder requests
authorization to maintain an additional
elephant seal from beached/stranded
stock to conduct visual sensitivity tests.

Dated: January 18, 1995.
P.A. Montanio,

Acting Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 95-1782 Filed 1-24-95; 8:45 am]
BILLING CODE 3510-22—-F

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Clarification of Guidelines for Exempt
Certifications for ““India Iltems”

January 13, 1995.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs clarifying
guidelines for exempt certifications.

EFFECTIVE DATE: January 26, 1995.

FOR FURTHER INFORMATION CONTACT:
Jennifer Tallarico, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-4212.

SUPPLEMENTARY INFORMATION:

Authority: Executive Order 11651 of March
3, 1972, as amended; section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854).

In a Memorandum of Understanding
(MOU) dated December 31, 1994, the
Governments of the United States and
India outlined further guidelines for
issuing and accepting exempt
certifications for “India items.” These
guidelines are to be used in conjunction
with the “Agreed List of Traditional
Folklore Handicraft Textile Products of
India—India Items” (Annex E) of the
Bilateral Cotton, Wool, Man-Made Fiber,
Silk Blend and Other Vegetable Fiber
Textile of February 6, 1987, as amended
and extended.

In the letter published below, the
Chairman of CITA directs the
Commissioner of Customs not to accept
exempt certifications for “Indian items”
which include closure devices such as
zippers, elastic (any form), elasticized
fabric (any form), or hook-and-pile
fasteners (such as “Velcro’ or other
similar holding fabric). In addition, U.S.
Customs Service shall not accept items

with buttons (including snap buttons)
used as a means of securing at the waist
such Indian items as salwar, ghagra/
lahnga and pavadai. The design and/or
ornamentations of such items should be
a uniquely “traditional and historical
Indian’ design.

Shipments of “Indian items” which
do not conform with the guidelines in
Annex E of the bilateral agreement and
the MOU of December 31, 1994 shall be
denied entry.

See 44 FR 68504, published on
November 29, 1979.

Rita D. Hayes,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

January 13, 1995.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on November 26, 1979, as
amended, by the Chairman, Committee for
the Implementation of Textile Agreements.
That directive directed you to prohibit entry
of certain textile products, produced or
manufactured in India for which the
Government of India has not issued an
appropriate visa or exempt certification.

The purpose of this directive is to further
clarify the guidelines currently used by U.S.
Customs Service in accepting exempt
certifications for textile products exported
from India and certified as “India items,”
under the provisions of the bilateral
agreement.

In a Memorandum of Understanding dated
December 31, 1994, the Governments of the
United States and India agreed that Indian
items may not include closure devices such
as zippers, elastic (any form), elasticized
fabric (any form), or hook-and-pile fasteners
(such as *““Velcro” or other similar holding
fabric). In addition, buttons (including snap
buttons) may not be used as a means of
securing at the waist such Indian items as
salwar, ghagra/lahnga and pavadai.

When considering the design and/or
ornamentations, it should be a uniquely
“traditional and historical Indian” design.

Effective on January 26, 1995, you are
directed to deny entry of textile products
certified by the Government of India as
“India items” which do not conform with the
current guidelines and the guidelines
provided in this directive.

The Committee for the Implementation of
Textile Agreements has determined that this
action falls within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

Rita D. Hayes,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 95-1797 Filed 1-24-95; 8:45 am]
BILLING CODE 3510-DR-F

DEPARTMENT OF DEFENSE
Office of the Secretary

Meeting of the Commission on Roles
and Missions of the Armed Forces

AGENCY: Department of Defense,
Commission on Roles and Missions of
the Armed Forces.

ACTION: Notice.

SUMMARY: Notice is hereby given of a
forthcoming meeting of the Commission
on Roles and Missions of the Armed
Forces. The Commission will meet in
open session from 12:45 p.m. until
approximately 2:00 p.m., and in closed
session from approximately 2:15 p.m.
until 5:30 p.m.

During the open part of the meeting,
the Commission will hear a report from
its infrastructure panel, discuss selected
infrastructure issues, and consider the
progress of the staff work being done on
process issues. During the closed
portion of the meeting, the Commission
will address topics that require the
disclosure of classified information,
including counterproliferation and other
classified issues.

In accordance with section 10(d) of
the Federal Advisory Committee Act,
Public Law 92-453, as amended (5
U.S.C. App II), it has been determined
that these portions of the Commission
on Roles and Missions meeting concern
matters listed in 5 U.S.C. 552b(c)(1), and
that, accordingly, the meeting will be
closed to the public during these times.

DATES: February 8, 1995, 12:45 p.m.
until 5:30 p.m.

ADDRESSES: Rosslyn Westpark Hotel,
1900 North Fort Myer Drive, Arlington,
Virginia.

FOR FURTHER INFORMATION CONTACT:

Commander Gregg Hartung, Director for
Public Affairs, Commission on Roles
and Missions, 1100 Wilson Boulevard,
Suite 1200F, Arlington, Virginia 22209;
telephone (703) 696-4250.

SUPPLEMENTARY INFORMATION: Seating
will be available on a first-come, first-
served basis. Members of the press who
wish to reserve seating should contact
Commander Gregg Hartung, Director for
Public Affairs, in advance at (703) 696—
4250.

Dated: January 20, 1995.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 95-1882 Filed 1-24-95; 8:45 am]
BILLING CODE 5000-04-M
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Meeting of the DOD Advisory Group on
Electron Devices

AGENCY: Department of Defense,
Advisory Group on Electron Devices.

ACTION: Notice.

SUMMARY: Working Group C (Mainly
Opto-Electronics) of the DoD Advisory
Group on Electron Devices (AGED)
announces a closed session meeting.

DATES: The meeting will be held at
0900, Thursday, February 2, 1995.

ADDRESSES: The meeting will be held at
Palisades Institute for Research
Services, Inc., 1745 Jefferson Davis
Highway, Crystal Square Four, Suite
500, Arlington, Virginia.
FOR FURTHER INFORMATION CONTACT:
Cheri Spencer, AGED Secretariat, 1745
Jefferson Davis Highway, Crystal Square
Four, Suite 500, Arlington, Virginia
22202.
SUPPLEMENTARY INFORMATION: The
mission of the Advisory Group is to
provide advice to the Under Secretary of
Defense for Acquisition and
Technology, to the Director of Defense
Research and Engineering (DDR&E), and
through the DDR&E to the Director,
Advanced Research Projects Agency and
the Military Departments in planning
and managing an effective and
economical research and development
program in the area of electron devices.
The Working Group C meeting will be
limited to review of research and
development programs which the
Military Departments propose to initiate
with industry, universities or in their
laboratories. This opto-electronic device
area includes such programs as imaging
device, infrared detectors and lasers.
The review will include details of
classified defense programs throughout.
In accordance with Section 10(d) of
Pub. L. No. 92-463, as amended, (5
U.S.C. App. 118 10(d) (1988)), it has been
determined that this Advisory Group
meeting concerns matters listed in 5
U.S.C. 552b(c)(1) (1988), and that
accordingly, this meeting will be closed
to the public.

Dated: January 20, 1995.
L. M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 95-1881 Filed 1-24-95; 8:45 am]
BILLING CODE 5000-04-M

Meeting of the DOD Advisory Group on
Electron Devices

AGENCY: Department of Defense,
Advisory Group on Electron Devices.

ACTION: Notice.

SUMMARY: Working Group B
(Microelectronics) of the DoD Advisory
Group on Electron Devices (AGED)
announces a closed session meeting.

DATES: The meeting will be held at
0900, Wednesday, February 1, 1995.

ADDRESSES: The meeting will be held at
Palisades Institute for Research
Services, 1745 Jefferson Davis Highway,
Suite 500, Arlington, VA 22202.

FOR FURTHER INFORMATION CONTACT:
Warner Kramer, AGED Secretariat, 1745
Jefferson Davis Highway, Crystal Square
Four, Suite 500, Arlington, Virginia
22202.

SUPPLEMENTARY INFORMATION: The
mission of the Advisory Group is to
provide advice to the Under Secretary of
Defense for Acquisition and
Technology, to the Director, Defense
Research Engineering (DDR&E), and
through DDR&E, to the Director.
Advanced Research Projects Agency and
the Military Departments in planning
and managing an effective research and
development program in the field of
electron devices.

The Working Group B meeting will be
limited to review of research and
development programs which the
military proposes to initiate with
industry, universities or in their
laboratories. The microelectronics area
includes such programs on
semiconductor materials, integrated
circuits, charge coupled devices and
memories. The review will include
classified program details throughout.

In accordance with Section 10(d) of
Pub. L. No. 92-463, as amended, (5
U.S.C. App. 118 10(d) (1988)), it has been
determined that this Advisory Group
meeting concerns matters listed in 5
U.S.C. 552b(c)(1) (1988), and that
accordingly, this meeting will be closed
to the public.

Dated: January 20, 1995.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 95-1880 Filed 1-24-95; 8:45 am]
BILLING CODE 5000-04-M

Joint Service Committee On Military
Justice: Public Meeting

AGENCY: Joint Service Committee on
Military Justice (JSC).
ACTION: Notice of public meeting.

SUMMARY: This notice sets forth the
schedule and proposed agenda of a
public meeting of the JSC. This notice
also describes the functions of the JSC.

DATES: Wednesday, March 1, 1995,
10:00 a.m. to 12:00 p.m.

ADDRESSES: Builiding 111, Washington
Navy Yard, Washington, DC.

FUNCTION: The JSC was established by
the Judge Advocates General in 1972.
The JSC currently operates under
Department of Defense Directive
5500.17 of January 23, 1985. It is the
function of the JSC to improve Military
Justice through the preparation and
evaluation of proposed amendments
and changes to the Uniform Code of
Military Justice and the Manual for
Courts-Martial.

AGENDA: The JSC will receive public
comment concerning the revision to
Military Rule of Evidence 412. This
review is necessitated by Military Rule
of Evidence 1102. This proposed
revision was published on January 25,
1995.

FOR FURTHER INFORMATION CONTACT:

LT Kristen M. Henrichsen, JAGC, USN,
Executive Secretary, Joint Service
Committee on Military Justice, Building
111, Washington Navy Yard,
Washington, DC, 20374-1111; (202)
433-5895.

Dated: January 20, 1995.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 95-1888 Filed 1-24-95; 8:45 am]
BILLING CODE 3810-01-M

Proposed Changes to U.S. Court of
Appeals for the Armed Forces Rules

ACTION: Notice of proposed changes to
the Rules of Practice and Procedure of
the United States Court of Appeals for
the Armed Forces.

SUMMARY: This notice announces the
following proposed changes (italicized)
to Rule 4(b), Rule 19(d), Rule 27(a)(1)(E),
Rule 30 and Rule 31 of the Rules of
Practice and Procedure, United States
Court of Appeals for the Armed Forces,
and the proposed addition of a Student
Practice Rule for public notice and
comment:

Rule 4. Jurisdiction

* * * * *

(b) Extraordinary Writs.

(1) The Court may, in its discretion,
entertain original petitions for
extraordinary relief including, but not
limited to, writs of mandamus, writs of
prohibition, writs of habeas corpus, and
writs of error coram nobis. See 28 USC
1651(a) and Rules 18(b), 27(a), and 28.
Absent good cause, no such petition
shall be filed unless relief has first been
sought in the appropriate Court of
Criminal Appeals. Original writs are
rarely granted.



4894

Federal Register / Vol. 60, No. 16 / Wednesday, January 25, 1995 / Notices

(2) The Court may, in its discretion,
entertain a writ appeal petition to
review a decision of a Court of Criminal
Appeals on a petition for extraordinary
relief. See Rules 18(a)(4), 27(b), and 28.

* * * * *

Rule 19. Time Limits

* * * * *

(d) Petition for extraordinary relief. A
petition for extraordinary relief under
Rule 4(b)(1) shall be filed, with a
supporting brief and any available
record, as soon as possible but, in any
event, no later than 20 days after the
petitioner learns of the action
complained of. However, a petition for
writ of habeas corpus or writ of error
coram nobis may be filed at any time.
See Rules 27(a) and 28.

* * * * *

Rule 27. Petition for Extraordinary
Relief, Writ Appeal Petition, Answer,
and Reply

(a) Petition for extraordinary relief. (1)
A Petition for extraordinary relief,
together with any available record, shall
be filed within the time prescribed by
Rule 19(d), shall be accompanied by
proof of service on all named
respondents, and shall contain:

* * * * *

(E) The jurisdictional basis for the
relief sought, including an explanation
of how the writ will be in aid of the
Court’s jurisdiction; the reasons the
relief sought cannot be obtained during
the ordinary course of trial or appellate
review or through administrative
procedures; and the reasons relief has
not been sought from the appropriate
Court of Criminal Appeals, if that is the
case, see Rule 4(b)(1); and

* * * * *

Rule 30. Motions

* * * * *

(b) An answer to a motion may be
filed no later than 5 days after the filing
of the motion.

(c) [New] A reply to an answer to a
motion may be filed no later than 5 days
after the filing of the answer.

* * * * *

[Subsections (c) through (f) to be
redesignated as subsections (d) through
(9), respectively.]

(9) [As redesignated] Notwithstanding
any other provision of these rules, the
Court may immediately act on any
motion without awaiting an answer or a
reply, if it appears that the relief sought
ought to be granted. * * *

* * * * *

Rule 31. Petition for Reconsideration

* * * * *

(c) [New] A reply to an answer to a
petition may be filed no later than 5
days after the filing of the answer.

[Subsections (c) and (d) to be
redesignated subsections (d) and (e),
respectively.]

Proposed Student Practice Rule
a. Appearance by Law Student

With leave of this Court, an eligible
law student acting under a supervising
attorney may appear in a particular case,
except a case in which any party is
under or is potentially subject to a
sentence of death, on behalf of any
party, including the United States,
provided that the student and
supervising attorney comply with the
provisions of this rule.

b. Eligibility of Student

To be eligible to appear and
participate in any case, a law student
must:

(1) Be a student in good standing in
a law school approved by the American
Bar Association, or be a recent graduate
of such school awaiting the result of a
state bar examination;

(2) Have completed legal studies
amounting to at least four semesters, or
the equivalent if the school is on some
basis other than a 3 year, 6 semester
basis;

(3) Have completed and received a
passing grade in courses in criminal
procedure and criminal law;

(4) Neither ask for nor receive any
compensation or remuneration of any
kind from the person on whose behalf
the services are rendered; and

(5) Be familiar with the Uniform Code
of Military Justice and the rules of this
Court.

c. Supervising Attorney Requirements

A supervising attorney must:

(1) Be an attorney of record in the
case;

(2) Be a member in good standing of
the bar of this Court;

(3) Have been admitted to practice for
a minimum of two years and have
appeared and argued in at least one case
before this Court or appeared and
argued in at least three cases before state
or Federal appellate courts;

(4) Not supervise more than five (5)
students at any one time;

(5) Appear with the student in any
oral presentations before this Court;

(6) Read, approve and sign all
documents filed with this Court;

(7) Assume personal professional
responsibility for the student’s work in
matters before this Court;

(8) Be responsible to supplement the
oral or written work of the student as

necessary to ensure proper
representation of the client;

(9) Guide and assist the student in
preparation to the extent necessary or
appropriate under the circumstances;

(10) Be available to consult with the
client; and

(11) Neither ask for nor receive any
compensation or remuneration of any
kind from the person on whose behalf
the services are rendered.

d. Authorization and Certification

(1) The party on whose behalf the
student appears must consent to the
representation by that student in
writing.

(2) The supervising attorney must
indicate in writing approval of the
appearance by the law student and
consent to supervise the law student.

(3) The law student must be certified
by the dean of the student’s law school
as being of good character and
competent legal ability.

(4) Before commencing student
representation in any case under this
rule, the supervising attorney shall file
a motion for leave to allow student
representation in such case. The motion
should put forth that the provisions of
this rule have been met and that in
counsel’s view the case is an
appropriate one for student
representation. The written consent,
approval and certification referred to
above shall be attached to the motion.
A copy of the motion shall be served on
opposing counsel, but no answer will be
allowed except with leave of the Court.
Once these documents are filed, the
Court will decide, using its description
on a case-by-case basis, whether to
allow the student representation.

e. Activities

Upon fulfilling the requirements of
this rule, the student may enter an
appearance in a case and:

(1) assist in the preparation of briefs
and other documents to be filed in this
Court, but such briefs or documents
must also be signed by the supervising
attorney;

(2) participate in oral argument, but
only in the presence of the supervising
attorney; and

(3) take part in other activities in
connection with the case, subject to the
direction of the supervising attorney.

f. Termination

The dean’s certification of the
student:

(1) shall remain in effect, unless
sooner withdrawn, until the publication
of the results of the first bar examination
taken by such student following the
student’s graduation. For any student
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who passes that examination the
certification shall continue in effect
until the date the student is admitted to
the bar;

(2) may be withdrawn by the Court at
any time; and

(3) may be withdrawn by the dean at
any time.

g. Exceptions

(1) This rule does not apply to an
appearance or an oral argument by a law
student on behalf of an amicus curiae.
A law student may appear on behalf of
an amicus curiae on motion and in
accordance with the provisions of Rules
26 and 40(b)(2).

(2) Nothing in this rule shall preclude
the Government or any agency, firm, or
organization from compensating a law
student for services rendered under
such rule.

(3) The Court retains the authority, on
good cause shown, to establish
exceptions to these procedures in any
case. See Rule 33.

DATES: Comments on the proposed
changes and addition must be received
by February 24, 1995.

ADDRESSES: Forward written comments
to Thomas F. Granahan, Clerk of the
Court, United States Court of Appeals
for the Armed Forces, 450 E Street,
Northwest, Washington, DC 20442—
0001.

FOR FURTHER INFORMATION CONTACT:
Thomas F. Granahan, Clerk of the Court,
telephone (202) 272-1448 (x600).

SUPPLEMENTARY INFORMATION: The Rules
Advisory Committee Report on the
proposed changes to Rule 4(b), Rule
19(d), Rule 27(a)(1)(E), Rule 30, and
Rule 31 and the Proposed Student
Practice Rule is included as an
attachment to this notice.

Committee Report on Proposed Rules
4(b) and 27(a)(1)(E)

The purpose of the proposed changes
to Rules 4(b) and 27(a)(1)(E) is to make
clear to practitioners that a petition for
extraordinary relief should not be filed
with the Court unless efforts to obtain
the requested relief from the appropriate
Court of Criminal Appeals (formerly
Court of Military Review) have been
unavailing. See, e.q., United States v.
Coffey, 38 MJ 290, 291 (CMA 1993) (per
curiam). Since those courts have All
Writs Act powers, and share with the
Judge Advocates General responsibility
for the administration of military justice
in their branch of the service, it is only
sensible that they be afforded an
opportunity to address extraordinary
writ issues before they reach the United
States Court of Appeals for the Armed
Forces (formerly Court of Military

Appeals). This will give those closest to
the issues a chance to bring their
experience to bear, and in some number
of cases may make it unnecessary for the
Court of Appeals for the Armed Forces
to become involved. Even if relief is
denied by the Court of Criminal
Appeals, their consideration may help
to frame the issues and develop a
record. Both of these factors will
facilitate efficient and intelligent review
by the Court of Appeals for the Armed
Forces. It is presumed, on the other
hand, that extraordinary writ cases will
be addressed expeditiously by the
Courts of Criminal Appeals.

In keeping with the policy underlying
Article 36(a), that military practice
should conform to the extent practicable
with civilian federal practice, these
proposed rule changes take into account
the practice of the Supreme Court and
the Article Il courts of appeals.
Fed.R.App.P. 22(a) requires that original
habeas corpus petitions be filed in the
district court. (The part of Fed.R.App.P.
22(a) that calls for resort to the district
court merely made former practice
explicit. 9 Moore’s Federal Practice 1
222.01[2], at 22—3 (James Wm. Moore,
Bernard J. Ward & Jo Desha Lucas 2d ed.
1993) (Advisory Committee Note).)

The Supreme Court discourages the
filing of original extraordinary writ
petitions with it. S.Ct.R. 20.1, 20.3, 20.4;
Robert L. Stern, Eugene Gressman,
Stephen M. Shapiro & Kenneth S.
Geller, Supreme Court Practice §11.3, at
501-03 (7th ed. 1993) (last time Court
granted original habeas petition was in
1925); see also 28 USC 2242 (1988)
(habeas application directed to a Justice
‘*shall state the reasons for not making
application to the district court of the
district in which the applicant is held”).

Because courts-martial are not
standing bodies, requiring resort to the
trial court is not feasible in the military
context. Requiring resort to the
intermediate courts serves similar
purposes.

These proposed rule changes permit a
petitioner to petition the Court of
Appeals for the Armed Forces without
having first sought relief from the Court
of Criminal Appeals only if there is
good cause to do so. This exception has
been included only because it is
impossible to anticipate all
eventualities. It is intended that a
stringent standard would be applied in
this connection. The Committee
believes that what constitutes good
cause for this purpose will be spelled
out by the Court in its opinions. While
we have used the term already used by
the Court for requests to suspend the
Rules, see Rule 33, and by Congress in
Article 67(a)(3) with respect to petitions

for grant of review, we do not, by so
doing, mean to imply that the standards
would be comparable. Extraordinary
writs are and should remain
extraordinary, and bypassing the Courts
of Criminal Appeals should be
permitted sparingly and only for
compelling reasons.

The Committee considered inserting
in Rule 27(a)(1)(E) a clause requiring
counsel to state the exceptional
circumstances that are believed to
warrant an exercise of the Court’s
discretionary powers. This proposal was
not adopted because the Committee
believes that such a requirement is
already implicit in Rule 27(a)(1)(F),
which requires counsel to state the
**[r]easons for granting the writ.”
Subdivision (E) speaks to jurisdiction,
rather than the divers prudential factors
that bear on whether the Court’s All
Writs Act authority should be exercised.

These proposed rule changes
originated with a version proposed by
Judge Richard M. Mollison of the United
States Navy-Marine Corps Court of
Criminal Appeals.

Committee Report on Proposed Rule
19(d)

The Court’s Rules Advisory
Committee, with one member
dissenting, recommends that Rule 19(d)
be changed to eliminate the apparent
20-day time limit for petitioning the
Court for a writ of error coram nobis.

Noting that only petitions for writ of
habeas corpus are expressly exempted
from the 20-day time limit established
by Rule 19(d), the Committee suggests
the failure also to exempt petitions for
writ of error coram nobis may be due to
an oversight by the drafters of Rule 19.

The All Writs Act, 28 USC 1651(a),
which is the basis for the Court’s
extraordinary relief jurisdiction,
establishes no fixed time limit for
applications for writs of error coram
nobis. See United States v. Morgan, 346
U.S. 502 (1954) (writ available after
sentence already served when the
conviction was sought to be used to
enhance sentence on a later conviction).

When Rule 19 was drafted, the Court
of Appeals for the Armed Forces had
not previously suggested any time limit
for the filing of a petition for writ of
error coram nobis. See Del Prado v.
United States, 23 USCMA 132, 48 CMR
748, 749 (1974) (citing United States v.
Morgan, supra). Nor has the Court
strictly enforced its present rule. Cf.
Garrett v. Lowe, 39 MJ 293, 295 and n.2
(CMA 1994). Coincidentally, the joint
Courts of Criminal Appeals (formerly
Courts of Military Review) Rules do not
impose a time limit on any petitions for
extraordinary relief, including those for
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writs of error coram nobis. Joint Ct.
Crim. App. R. 20, 22 MJ at cxxxv (1985);
see Tillman v. United States, 32 MJ 962
(ACMR 1991); but see AFCMR R. 5-2b
(2992) (time limits same as Ct. Crim.
App. r. 19(d)). Accordingly, the Rules
Advisory Committee recommends that
the last sentence of Rule 19(d) be
amended to read as follows: ““‘However,
a petition for writ of habeas corpus or
writ of error coram nobis may be filed
at any time.”

Committee Report on Proposed Rules 30
and 31

The purpose of these proposed rule
changes is to eliminate the need for
counsel to seek leave of court when
filing replies to answers to motions
generally and petitions for
reconsideration. E.g., D.C. Cir. R. 27(d);
4th Cir. IOP 27.3; D.D.C.R. 108(d); Fed.
C1. R. 83.2; see Robert L. Stern, Eugene
Gressman, Stephen M. Shapiro &
Kenneth S. Geller, Supreme Court
Practice §16.6, at 642 n.6 (7th ed. 1993).
The changes will bring motion and
reconsideration practice into line with
the Court’s normal practice of
permitting replies. See C.A.A.F.R.
19(a)(5)(A)—(B), 19(a)(7)(B), 19(b), 19(c),
19(e), 19(f), 21(c)(1)—(2), 22(b), 23(b),
27(b), 28(c), 29(c).

Committee Report on Proposed Student
Practice Rule

The Court Rules Advisory Committee,
with one member dissenting,
recommends adoption of a Student
Practice Rule. The proposed rule allows
for the entry of appearance on behalf of
a party by a third-year law student
under the guidance of a supervising
attorney who must also be the counsel
of record. This rule is a natural
extension of the Court’s current policy
allowing law students to argue on behalf
of amici curiae. It facilitates the interest
of the Court and the Armed Forces in
training future judge advocates. The rule
is similar to student practice rules in
force in over half of the other Federal
courts of appeals.

The rule provides a structure that will
assure that parties receive appropriate
representation. It permits third-year law
students who have been certified by the
dean of their law school as being in
good standing to enter an appearance on
behalf of a party in any case except a
capital case, under the guidance of the
supervising attorney. In order to
supervise participating law students, the
supervising attorney must be an
attorney of record for the case, must
have been admitted to practice for at
least two years, must be a member of the
bar of this Court, and must have
appeared and argued in at least one case

before this Court or appeared and
argued in at least three cases before state
or Federal appellate courts.

The rule is not self-executing.
Permission of the Court to allow the
student to participate in a case is always
required. This discretion should allow
the Court to monitor the progress of
student practice under the rule as well
as to adapt to unforeseen circumstances
as they arise.

Dated: January 20, 1995.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 95-1879 Filed 1-24-95; 8:45 am]
BILLING CODE 5000-04-M

Department of the Air force

Acceptance of Group Application
Under PL 95-202 and DODD 1000.20
“U.S. Civilian Flight Crew and Aviation
Ground Support Employees of Braniff
Airways, Who Served Overseas as a
Result of a Contract With the Air
Transport Command During the Period
February 26, 1942 through August 14,
1945”

Under the provisions of Section 401,
Public Law 95-202 and DOD Directive
1000.20, the Department of Defense
Civilian/Military Service Review Board
has accepted an application on behalf of
the group known as: “U.S. Civilian
Flight Crew and Aviation Ground
Support Employees of Braniff Airways,
Who Served Overseas as a Result of a
Contract With the Air Transport
Command During the Period February
26, 1942 through August 14, 1945.”
Persons with information or
documentation pertinent to the
determination of whether the service of
this group should be considered active
military service to the Armed Forces of
the United States are encouraged to
submit such information or
documentation within 60 days to the
DOD Civilian/Military Service Review
Board, Secretary of the Air Force,
Washington, D.C. 20330-1000. Copies of
documents or other materials submitted
cannot be returned. For further
information, contact Lt Col Orban, (301)
981-3504.

Patsy J. Conner,

Air Force Federal Register Liaison Officer.
FR Doc. 95-1787 Filed 1-24-95; 8:45 am]
BILLING CODE 3910-01-M

Office of the Secretary of the Army

Finding of No Significant Impact (FNSI)
and Environmental Assessment for
Disposal and Reuse of Nike Battery
Kansas City 30, Pleasant Hill, Missouri

AGENCY: Department of the Army, DoD.

ACTION: Finding of no significant
impact.

SUMMARY: The proposed action analyzed
by this document is the disposal and
reuse of the Nike Battery Kansas City 30
(Nike KC-30) as required by the Defense
Authorization Amendments and the
Base Closure and Realignment Act
(Public Law 100-526). The purpose of
the Environmental Assessment (EA) is
to identify and evaluate the anticipated
effects of disposal by the Army and
reuse of Nike KC-30 by non-Army
entities.

The EA studied in detail three
possible alternatives for complying with
the recommendation made by the
Defense Secretary’s Commission on
Base Realignment and Closure to
dispose of Nike KC-30. These
alternatives included: no action;
encumbered disposal in which the
Army would identify and impose reuse
constraints on future owners; and
unencumbered disposal where potential
encumbrances would be identified and
removed by the Army prior to disposal
of the property. The EA found that
encumbered disposal of Nike KC-30 is
the most desirable course of action to
comply with the Commission’s
recommendation. Encumbered disposal
of the facility would result in positive
environmental effects. Prior to disposal
of the property, the Army would
identify all areas of environmental
contamination and conduct remedial
actions to return the site to a level
consistent with future use without
presenting unacceptable risks to
occupants or workers. Encumbered
disposal of the site would also allow the
Army to return surplus capacity to
public or private use.

However, encumbered disposal of the
Nike KC-30 site would result in an
Army imposed reuse constraint on
future owners. This constraint would
require the future owner to remove
sections of the existing buried, non-
friable asbestos-containing water
distribution and sewage lines if the
future owner disturbs these
underground lines during development.
Removal and disposal of the disturbed
sections would be required to be
conducted in accordance with federal
and state regulations governing asbestos
containing material. Additional
constraints may be identified during
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future investigations of the property.
These constraints would be identified
and imposed by the Army at the time of
deed transfer. Currently, the facility is
in compliance with all applicable
federal environmental statutes and
executive orders.

Implementation of the unencumbered
alternative would have similar
environmental effects as the
encumbered disposal alternative.
However, unencumbered disposal
would require the Army to remediate for
all site contamination, including the
buried, non-friable asbestos-containing
water distribution and sewage lines.
These lines are not a hazard to human
health or the environment, unless
disturbed.

Implementation of the no-action
alternative would perpetuate
maintenance costs incurred by the
Army. Additionally, no remedial actions
would be taken for known contaminants
on the site.

The EA results in a Finding of No
Significant Impact (FNSI), therefore an
Environmental Impact Statement (EIS)
is not required for encumbered disposal
of Nike KC-30.
DATES: Coments must be received on or
before February 24, 1995.
ADDRESSEE: Persons wishing to
comment may obtain a copy of the EA
or inquire regarding the FNSI by writing
to Mr. Alan Gehrt, Environmental
Resources Branch, Planning Division,
U.S. Army Corps of Engineers, Kansas
City, 601 East 12th Street, Kansas City,
Missouri 64106—2896.
FOR FURTHER INFORMATION: Questions
regarding this FNSI may be directed to
the U.S. Army Corps of Engineers,
ATTN: Mr. Alan Gehrt, at (816) 426—
3358.

Dated: January 19, 1995.
Lewis D. Walker,
Deputy Assistant Secretary of the Army,
(Environment, Safety and Occupational
Health) OASA (IL&E).
[FR Doc. 95-1869 Filed 1-24-95; 8:45 am]
BILLING CODE 3710-08-M

Department of the Navy

Notice of Intent To Prepare an
Environmental Impact Statement for
Disposal and Reuse of Naval Air
Station Cecil Field, Florida

Pursuant to the National
Environmental Policy Act as
implemented by the Council on
Environmental Quality Regulations (40
CFR parts 1500-1508), the Department
of the Navy announces its intent to
prepare an Environmental Impact
Statement (EIS) to evaluate the potential

environmental effects of disposal and
reuse of Naval Air Station (NAS) Cecil
Field, located in Duval and Clay
Counties near Jacksonville, Florida.

In accordance with the Defense Base
Closure and Realignment Act (DBCRA)
(PL 101-510), as implemented by the
1993 Base Realignment And Closure
process, the Navy has been directed to
close and dispose of NAS Cecil Field
and its associated Outlying Landing
Field (OLF) at Whitehouse.

The proposed action to be evaluated
in the EIS involves the disposal of land,
buildings, and infrastructure at NAS
Cecil Field, including OLF Whitehouse
which is located approximately seven
miles to the north. The Navy intends to
analyze the environmental effects of
disposal of NAS Cecil Field based upon
reasonable reuse scenarios for the
property. The community established a
local redevelopment authority,
identified as the Cecil Field
Development Commission (CFDC), that
is charged with planning appropriate
new uses for the properties. The EIS
will evaluate these alternative reuse
scenarios, including the ““no action”
alternative (retention of the property in
caretaker status). However, because of
the process mandated by DBCRA,
selection of the ““‘no action’ alternative
would be considered impracticable for
the Navy to implement.

The EIS will evaluate the impacts of
disposal and reuse of NAS Cecil Field
properties on the natural environment,
including but not limited to, plant and
wildlife habitats, water resources such
as streams and wetlands, and air
quality. It will also evaluate effects on
the socioeconomic environment,
including potential impacts to the
regional economy, the local tax base,
and land uses. In addition, as required
by Section 106 of the National Historic
Preservation Act, the Navy will be
preparing a cultural resources survey to
determine if any sensitive
archaeological resources or historic
buildings or structures will be affected
by the proposed reuse.

The Navy is initiating a scoping
process for the purpose of determining
the scope of issues to be addressed and
for identifying significant issues related
to proposed reuse. The Navy will hold
a public scoping meeting on February 9,
1995, beginning at 7:00 p.m. in the Main
Drill Hall at the Post of Snyder, Florida
Army National Guard Center, 9900
Normandy Boulevard, Jacksonville,
Florida. The location of this meeting
will also be advertised in local and
regional newspapers.

A brief presentation will precede a
request for public comment and will
include a presentation on proposed uses

that have been identified for the
properties. Navy representatives will be
available at this meeting to receive
comments regarding issues of concern to
the public. It is important that federal,
state, and local agencies and interested
individuals take this opportunity to
identify environmental concerns that
should be addressed during the
preparation of the EIS. Further, because
it is anticipated that the CFDC reuse-
plan will not be completed until July,
1995, the scoping process offers an
opportunity to incorporate public
environmental concerns into the CFDC
planning process.

Agencies and the public are also
invited and encouraged to provide
written comment in addition to, or in
lieu of, oral comments at the scoping
meeting. To be most helpful, scoping
comments should clearly describe the
specific issues or topics the commenter
believes the EIS should address. In the
interest of available time, each speaker
will be asked to limit oral comments to
five minutes. Written statements and/or
guestions regarding the scoping process
should be mailed no later than March
11, 1995, to: Commanding Officer,
Southern Division, Naval Facilities
Engineering Command, P.O. Box
190010, North Charleston, SC 29419—
9010, (Attn: Mr. Robert Teague, Code
203RT) telephone (803) 743—0785.

Dated: January 20, 1995.
L. R. NcNees,

LCDR, JAGC, USN, Federal Register Liaison
Officer.

[FR Doc. 95-1889 Filed 1-24-95; 8:45 am]
BILLING CODE 3810-FF-P

Government-owned Inventions;
Availability for Licensing

AGENCY: Department of the Navy, DOD.
ACTION: Notice of availability of
inventions for licensing.

SUMMARY: The inventions listed below
are assigned to the United States
Government as represented by the
Secretary of the Navy and are made
available for licensing by the
Department of the Navy.

Copies of patents cited are available
from the Commissioner of Patents and
Trademarks, Washington, D.C. 20231,
for $3.00 each. Requests for copies of
patents must include the patent number.

Copies of patent applications cited are
available from the National Technical
Information Service (NTIS), Springfield,
Virginia 22161 for $6.95 each ($10.95
outside North American Continent).
Requests for copies of patent
applications must include the patent
application serial number. Claims are
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deleted from the copies of patent

applications sold to avoid premature

disclosure.

FOR FURTHER INFORMATION CONTACT:

Mr. R.J. Erickson, Staff Patent Attorney,

Office of Naval Research (Code OOCC),

Arlington, Virginia 22217-5660,

telephone (703) 696—-4001.

Patent 5,272,932: TORSIONAL DEVICE
FOR REMOTE CONTROL STEERING
SYSTEM; filed 28 May 1992; patented
28 December 1993.

Patent 5,315,988: REACTIVE, CLOSED-
CIRCUIT UNDERWATER
BREATHING APPARATUS; filed 29
September 1992; patented 31 May
1994.

Patent 5,325,098: INTERACTING
MULTIPLE BIAS MODEL FILTER
SYSTEM FOR TRACKING
MANEUVERING TARGETS; filed 1
June 1993; patented 28 June 1994.

Patent 5,325,701: IMPACT
DYNAMOMETER,; filed 11 August
1992; patented 5 July 1994.

Patent 5,325,722: SPLIT PIPE TESTING
DEVICE FOR THE MEASUREMENT
OF BOND OF REINFORCEMENT
UNDER CONTROLLED
CONFINEMENT; filed 14 August
1992; patented 5 July 1994.

Patent 5,325,913: MODULE COOLING
SYSTEM; filed 25 June 1993; patented
5 July 1994,

Patent 5,326,291: ACTUATOR
MECHANISM FOR OPERATING A
TORPEDO TUBE SHUTTER DOOR,;
filed 13 October 1992; patented 5 July
1994.

Patent 5,326,474: LOW FLOW FLUID
SEPARATOR; filed 13 November
1992; patented 5 July 1994.

Patent 5,327,316: POWER TERMINAL
PROTECTION DEVICE; filed 9
October 1990; patented 5 July 1994.

Patent 5,327,745: MALONE BRAYTON
CYCLE ENGINE/HEAT PUMP; filed
28 September 1993; patented 12 July
1994.

Patent 5,327,810: UNIVERSAL
RECEIVER HAVING PNEUMATIC
SAFE/ARM/FIRING MECHANISM;
filed 3 December 1993; patented 12
July 1994.

Patent 5,327,941: CASCADE ORIFICIAL
RESISTIVE DEVICE; filed 16 June
1992; patented 12 July 1994.

Patent 5,328,129: GUIDANCE METHOD
FOR UNTHROTTLED, SOLID-FUEL
DIVERT MOTORS; filed 17 June 1993;
patented 12 July 1994.

Patent 5,328,141: SAG COMPENSATED
VIBRATION ISOLATION MOUNT;
filed 2 August 1993; patented 12 July
1994.

Patent 5,328,261: METHOD AND
APPARATUS FOR DISSOLVING
POWER IN A LIQUID; filed 4 October
1993; patented 12 July 1994.

Patent 5,328,633: EXTENDED-RELEASE
PLAQUE PREVENTING AND
DISSOLVING COMPOSITIONS; filed
4 May 1990; patented 12 July 1994.

Patent 5,328,853: METHOD OF
MAKING A PHOTODETECTOR
ARRAY HAVING HIGH PIXEL
DENSITY; filed 18 June 1993;
patented 12 July 1994.

Patent 5,328,957: POLYURETHANE-
ACRYLIC INTERPENETRATING
POLYMER NETWORK ACOUSTIC
DAMPING MATERIAL; filed 26
August 1991; patented 12 July 1994.

Patent 5,329,110: METHOD OF
FABRICATING A
MICROELECTRONIC
PHOTOMULTIPLIER DEVICE WITH
INTEGRATED CIRCUITRY; filed 22
November 1993; patented 12 July
1994.

Patent 5,329,245: HYBRID HIGH
POWER AMPLIFIER; filed 28 June
1993; patented 12 July 1994.

Patent 5,329,280: ADJACENT CODE
SYSTEM,; filed 29 June 1992; patented
12 July 1994.

Patent 5,329,442: OPTIMAL
DISTRIBUTED CONTROL SYSTEM
FOR A LINEAR DISTRIBUTED
PARAMETER SYSTEM,; filed 29
August 1991; patented 12 July 1994.

Patent 5,329,495: PASSIVE
BEAMFORMER WITH LOW SIDE
LOBES,; filed 30 June 1993; patented
12 July 1994.

Patent 5,329,540: SILICATE GEL
LASER,; filed 31 March 1993; patented
12 July 1994.

Patent 5,329,607: PURE-SILICA CORE
DUAL-MODE OPTICAL FIBER; filed
28 February 1992; patented 12 July
1994.

Patent 5,329,758: STEAM AUGMENTED
GAS TURBINE; filed 21 May 1993;
patented 19 July 1994.

Patent 5,330,918: METHOD OF
FORMING A HIGH VOLTAGE
SILICON-ON-SAPPHIRE
PHOTOCELL ARRAY; filed 31 August
1992; patented 19 July 1994.

Patent 5,331,062: POLYURETHANE-
EPOXY INTERPENETRATING
POLYMER NETWORK ACOUSTIC
DAMPING MATERIAL; filed 28
August 1991; patented 19 July 1994.

Patent 5,331,236: MICRODYNAMIC
DEVICES FABRICATED ON SILICON-
ON-SAPPHIRE SUBSTRATES; filed
19 August 1992; patented 19 July
1994.

Patent 5,331,273: THERMAL FIXTURE
FOR TESTING AN INTEGRATED
CIRCUIT; filed 10 April 1992;
patented 19 July 1994.

Patent 5,331,328: METHOD OF
PHASED MAGNITUDE
CORRELATION USING BINARY

SEQUENCES,; filed 15 November
1993; patented 19 July 1994.

Patent 5,331,404: LOW NOISE FIBER
GYROSCOPE SYSTEM WHICH
INCLUDES EXCESS NOISE
SUBTRACTION; filed 30 November
1992; patented 19 July 1994.

Patent 5,331,603: MAGNETIC HEADING
SENSOR ALIGNMENT AND ROLL
REDUCING DEVICE; filed 18 March
1993; patented 19 July 1994.

Patent 5,331,605: REINFORCED FOAM
CORE ACOUSTIC BAFFLE; filed 14
September 1993; patented 19 July
1994.

Patent 5,331,897: SHIP DECQY; filed 7
October 1977; patented 26 July 1994.

Patent 5,332,659: LIGHT EMISSION-OR
ABSORBANCE-BASED BINDING
ASSAYS FOR POLYNUCLEIC ACIDS;
filed 15 January 1993; patented 26
July 1994.

Patent 5,332,681: METHOD OF
MAKING A SEMICONDUCTOR
DEVICE BY FORMING A
NANOCHANNEL MASK; filed 12
June 1992; patented 26 July 1994.

Patent 5,332,723: SUPERCONDUCTING
THIN FILM WITH FULLERENES
AND METHOD OF MAKING; filed 28
July 1993; patented 26 July 1994.

Patent 5,333,142: TECHNIQUE FOR
INTRACAVITY SUM FREQUENCY
GENERATION; filed 12 August 1993;
patented 26 July 1994.

Patent 5,333,444: SUPERCONDUCTING
ELECTROMAGNETIC THRUSTER,;
filed 11 February 1993; patented 2
August 1994.

Patent 5,333,570: DAMPED LINKAGE
FOR TORPEDO STEERING
ACTUATOR; filed 18 May 1992;
patented 2 August 1994.

Patent 5,333,667: SUPERSTRENGTH
METAL COMPOSITE MATERIAL
AND PROCESS FOR MAKING THE
SAME; filed 31 January 1992;
patented 2 August 1994.

Patent 5,334,629: CONTROL OF
CONTINUOUS PHASE PH USING
VISIBLE LIGHT TO ACTIVATE PH-
DEPENDENT FIBERS AND GELS IN
A CONTROLLED AND REVERSIBLE
MANNER; filed 27 August 1992;
patented 2 August 1994.

Patent 5,334,853: SEMICONDUCTOR
COLD ELECTRON EMISSION
DEVICE; filed 29 September 1993;
patented 2 August 1994.

Patent 5,334,881: HIGH ISOLATION
ELECTRONIC SWITCH; filed 19
March 1992; patented 2 August 1994.

Patent 5,334,903: COMPOSITE
PIEZOELECTRICS UTILIZING A
NEGATIVE POISSON RATIO
POLYMER,; filed 4 December 1992;
patented 2 August 1994.

Patent 5,335,259: SUBMICROSECOND,
SYNCHRONIZABLE X-RAY SOURCE;
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filed 31 March 1993; patented 2
August 1994.

Patent 5,335,297: TARGET DETECTION
FOR VISION SYSTEMS; filed 3 May
1993; patented 2 August 1994.

Patent 5,335,620: PROTECTIVE
FAIRING FOR UNDERWATER
SENSOR LINE ARRAY; filed 31
March 1993; patented 9 August 1994.

Patent 5,335,886: LIFT ENHANCEMENT
DEVICE,; filed 26 May 1993; patented
9 August 1994.

Patent 5,336,892: METHOD AND
SYSTEM FOR ELECTRON BEAM
LITHOGRAPHY; filed 13 May 1992;
patented 9 August 1994.

Patent 5,337,053: METHOD AND
APPARATUS FOR CLASSIFYING
TARGETS; filed 22 October 1993;
patented 9 August 1994.

Patent 5,337,288: ACOUSTIC AND
VIBRATION ATTENUATION
COMPOSITE MATERIAL; filed 30
September 1992; patented 9 August
1994.

Patent 5,337,673: CONTROLLED
FRAGMENTATION WARHEAD
CASE; filed 17 December 1993;
patented 16 August 1994.

Patent 5,337,803: METHOD OF
CENTRIFUGALLY CASTING
REINFORCED COMPOSITE
ARTICLES; filed 25 May 1993;
patented 16 August 1994.

Patent 5,338,374: METHOD OF
MAKING COPPER-TITANIUM
NITRIDE ALLOY; filed 26 July 1993;
patented 16 August 1994.

Patent 5,338,432: CORROSIVITY
SENSOR; filed 30 June 1993; patented
16 August 1994.

Patent 5,338,599: VIBRATION-
DAMPING STRUCTURAL
COMPONENT; filed 26 November
1991, patented 16 August 1994.

Patent 5,339,024: NONDESTRUCTIVE
TESTING APPARATUS FOR
DETERMINING THE ORIENTATION
OF REINFORCING BARS WITHIN A
CONCRETE STRUCTURE; filed 17
December 1992; patented 16 August
1994.

Patent 5,339,025: METHOD FOR
DETERMINING THE GRANULAR
NATURE OF SUPERCONDUCTORS
USING PULSED CURRENT; filed 28
January 1993; patented 16 August
1994.

Patent 5,339,057: LIMITED
BANDWIDTH MICROWAVE FILTER;
filed 26 February 1993; patented 16
August 1994,

Patent 5,339,189: NONLINEAR
FREQUENCY CONVERSION
OPTICAL FILTER,; filed 20 September
1993; patented 16 August 1994.

Patent 5,339,285: MONOLITHIC LOW
NOISE PREAMPLIFIER FOR
PIEZOELECTRIC SENSORS; filed 12
April 1993; patented 16 August 1994.

Patent 5,339,291: FLEXIBLE
COMPONENT SHEET EMBEDDING
OPERATIONAL COMPONENTS; filed
7 May 1969; patented 16 August 1994.

Patent 5,339,378: TORQUE-BALANCED
EXTENDABLE FIBER OPTIC CABLE;
filed 6 October 1993; patented 16
August 1994.

Patent 5,339,691: ULTRASONIC TEST
SYSTEM,; filed 13 October 1993;
patented 23 August 1994.

Patent 5,339,762: UNDERSEA
LAUNCHER FOR A TETHERED
DEVICE; filed 21 June 1993; patented
23 August 1994.

Patent 5,340,054: SUPPRESSOR OF
OSCILLATIONS IN AIRFRAME
CAVITIES; filed 11 February 1992;
patented 23 August 1994.

Patent 5,341,056:
MAGNETOSTRICTIVE MOTOR
SYSTEM,; filed 18 January 1991;
patented 23 August 1994.

Patent 5,341,205: METHOD FOR
CHARACTERIZATION OF OPTICAL
WAVEGUIDE DEVICES USING
PARTIAL COHERENCE
INTERFEROMETRY; filed 15 January
1991; patented 23 August 1994.

Patent 5,341,463: SELECTIVE
POLYGON MAP DISPLAY METHOD;
filed 31 January 1990; patented 23
August 1994.

Patent 5,341,718: LAUNCHED
TORPEDO DECOY; filed 19 August
1993; patented 30 August 1994.

Patent 5,343,794: INFRARED DECOY
METHOD USING
POLYDIMETHYLSILOXANE FUEL;
filed 7 October 1981, patented 6
September 1994.

Patent 5,345,093: GRADED BANDGAP
SEMICONDUCTOR DEVICE FOR
REAL-TIME IMAGING; filed 15 April
1991; patented 6 September 1994.

Patent 5,345,825: MATERIAL
CHARACTERIZING SYSTEM,; filed 8
February 1991; patented 13
September 1994.

Patent 5,346,745: ELASTIC MICRO-
FABRICATED SURFACE LAYER FOR
REDUCING TURBULENCE AND
DRAG ON AN OBJECT WHILE IT
MOVES THROUGH A FLUID
MEDIUM,; filed 1 June 1993; patented
13 September 1994.

Patent 5,346,852: LOW TEMPERATURE
PROCESS FOR PRODUCING
INDIUM-CONTAINING
SEMICONDUCTOR MATERIALS;
filed 25 February 1993; patented 13
September 1994.

Patent 5,347,281: FREQUENCY-CODED
MONOPULSE MTI; filed 23 July 1976;
patented 13 September 1994.

Patent 5,347,496: METHOD AND
SYSTEM OF MAPPING ACOUSTIC
NEAR FIELD; filed 11 August 1993;
patented 13 September 1994.

Patent 5,347,645: TIME CODE
INTERFACE; filed 26 December 1991;
patented 13 September 1994.

Patent 5,347,872:
MAGNETOMECHANICAL SENSOR
ATTACHMENT METHOD; filed 25
August 1986; patented 20 September
1994.

Patent 5,347,877: STORM WATER
RUNOFF FIRST FLUSH SAMPLER,;
filed 21 September 1993; patented 20
September 1994.

Patent 5,348,052: MULTI-LAYERED
TRANSLATED RIB-STIFFENED
COMPOSITE HOLLOW CYLINDER
ASSEMBLY; filed 30 September 1994;
patented 20 September 1994.

Patent 5,348,236: IMPELLER
ASSEMBLY FOR PROCESSING
DEVICE; filed 28 September 1993;
patented 20 September 1994.

Patent 5,348,601: METHOD OF
MAKING AN OFFSET CORRUGATED
SANDWICH CONSTRUCTION; filed
23 June 1993; patented 20 September
1994.

Patent 5,348,609: METHOD FOR
LASER-ASSISTED SILICON
ETCHING USING HALOCARBON
AMBIENTS; filed 25 May 1993;
patented 20 September 1994.

Patent 5,348,917: CERAMICS FORMED
BY PYROLYSIS OF EITHER LINEAR
OR THERMOSETTING CARBORANE
(SILOXANE OR SILANE)
ACETYLENE BASED PRECURSOR
POLYMERS,; filed 8 February 1993;
patented 20 September 1994.

Patent 5,348,937: ALIGNED BISMUTH,
STRONTIUM, CALCIUM CUPRATE
COATINGS ON POLYCRYSTALLINE
SUBSTRATES; filed 21 December
1993; patented 20 September 1994.

Patent 5,349,355: CREDENTIAL
TRACKING SYSTEM; filed 21 January
1993; patented 20 September 1994.

Patent 5,349,437: ELECTROMAGNETIC
RADIATION DETECTOR UTILIZING
AN ELECTROMAGNETIC
RADIATION ABSORBING ELEMENT
IN A MACH-ZEHNDER
INTERFEROMETER
ARRANGEMENT; filed 30 September
1992; patented 20 September 1994.

Patent 5,349,550: LONG SEQUENCE
CORRELATION COPROCESSOR,;
filed 27 June 1991; patented 20
September 1994.

Patent 5,349,624: SOLID PARTICLE
CONTAMINANT DETECTION AND
ANALYSIS SYSTEM; filed 21 May
1993; patented 20 September 1994.

Patent 5,349,685: MULTIPURPOSE BUS
INTERFACE UTILIZING DIGITAL
SIGNAL PROCESSOR; filed 5 May
1992; patented 20 September 1994.

Patent 5,349,738: ATTACHMENT
METHODOLOGY FOR COMPOSITE
CYLINDER ASSEMBLY; filed 30
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September 1993; patented 27
September 1994.

Patent 5,349,916: SYSTEM FOR
EFFECTING UNDERWATER
COUPLING OF OPTICAL FIBER
CABLES CHARACTERIZED BY A
NOVEL POD-TO-VEHICLE
INTERLOCK; filed 13 September
1993; patented 27 September 1994.

Patent 5,349,986: VALVE MECHANISM
FOR AN ACOUSTIC MODULATOR,;
filed 23 August 1993; patented 27
September 1994.

Patent 5,350,308: ELASTOMERIC
ELECTRICAL CONNECTOR; filed 16
August 1993; patented 27 September
1994.

Patent 5,350,828: SYNTHESIS AND
POLYMERIZATION OF
DITHIOETHER-LINKED
PHTHALONITRILE MONOMERS;
filed 18 December 1992; patented 27
September 1994.

Patent 5,351,057: DIRECTIVE
OPTIMIZATION OF COHERENT
SIDELOBE CANCELLER SYSTEMS;
filed 25 November 1974; patented 27
September 1994.

Patent 5,351,058: GENERAL PURPOSE
SIDELOBE CANCELLER SYSTEM;
filed 26 February 1979; patented 27
September 1994.

Patent 5,351,260: THORIATED-
TUNGSTEN, SPLIT-RING HOLLOW-
CATHODE ELECTRODE FOR
DISCHARGE DEVICES; filed 14
March 1994; patented 27 September
1994.

Patent 5,351,311: NEURAL NETWORK
FOR DETECTION AND CORRECTION
OF LOCAL BOUNDARY
MISALIGNMENTS BETWEEN
IMAGES; filed 28 July 1992; patented
27 September 1994.

Patent Application 07/709,901:
THERMOACOUSTIC SOUND
GENERATOR,; filed 31 May 1991.

Patent Application 07/936,369: SELF-
ORGANIZING NEURAL NETWORK
FOR CLASSIFYING PATTERN
SIGNATURES WITH A POSTERIORI
CONDITIONAL CLASS
PROBABILITY; filed 29 August 1992.

Patent Application 08/020,939:
LOCKING DEVICE FOR FLUID
COUPLING; filed 19 February 1993.

Patent Application 08/046,255:
DETECTION OF VIBRATIONAL
ENERGY VIA OPTICAL
INTERFERENCE PATTERNS,; filed 15
April 1993.

Patent Application 08/049,777:
SUBMARINE TRAINING SYSTEM,;
filed 21 April 1993.

Patent Application 08/094,663:
APPARENT SIZE PASSIVE RANGE
METHOD; filed 15 July 1993.

Patent Application 08/106,746:
AUTOMATIC REPEATER STATION

FOR SIGNAL TRANSMISSIONS; file
16 August 1994.

Patent Application 08/107,431:
ELASTOMERIC ELECTRICAL
CONNECTOR; filed 16 August 1993.

Patent Application 08/120,880:
SYSTEM FOR EFFECTING
UNDERWATER COUPLING OF
OPTICAL FIBER CABLES
CHARACTERIZED BY A NOVEL
POD-TO-VEHICLE INTERLOCK; filed
13 September 1993.

Patent Application 08/140,388:
ADHESION OF SILICON OXIDE TO
DIAMOND; filed 22 October 1993.

Patent Application 08/145,352:
WAVEFRONT SIMULATOR FOR
EVALUATING RF
COMMUNICATION ARRAY SIGNAL
PROCESSORS; filed 23 October 1993.

Patent Application 08/147,271: FUZZY
CONTROLLER FOR BEAM RIDER
GUIDANCE; filed 5 November 1993.

Patent Application 08/153,453: SINGLE
ERROR CORRECTION AND ERRORS
DETECTION SYSTEM,; filed 5
November 1993.

Patent Application 08/168,787:
ALUMINUM-FERRICYANIDE
BATTERY:; filed 29 November 1993.

Patent Application 08/168,788:
ALUMINUM PERMANGANATE
BATTERY:; filed 30 November 1993.

Patent Application 08/168,789:
IMPROVED DUAL FLOW
ALUMINUM HYDROGEN PEROXIDE
BATTERY; filed 30 November 1993.

Patent Application 08/169,923:
CROSSPOINT ANALOG DATA
SELECTOR; filed 8 December 1993.

Patent Application 08/172,795: LIQUID
METAL CONFINEMENT CYLINDER
FOR OPTICAL DISCHARGE
DEVICES; filed 27 December 1993.

Patent Application 08/176,373: SMART
MATERIAL JOINT BAND; filed 30
December 1993.

Patent Application 08/179,013:
CERAMIC COMPOSITES WITH
CERAMIC FIBERS; filed 7 January
1994.

Patent Application 08/183,411:
SEGMENTED FLOW-THROUGH
PISTON FOR USE IN A TORPEDO
LAUNCHING SYSTEM; filed 14
January 1994,

Patent Application 08/186,075: SPACE-
BASED ASTEROID DETECTION AND
MONITORING SYSTEM,; filed 25
January 1994,

Patent Application 08/196,074: ULTRA
HIGH RATE ALL OPTICAL
COMMUNICATION SYSTEM,; filed
25 January 1994.

Patent Application 08/199,927:
METHOD OF INSTALLING A
METALLIC THREADED INSERT IN A
COMPOSITE/RUBBER PANEL; filed
22 February 1994.

Patent Application 08/201,963: COLD
FIELD EMITTERS WITH THICK
FOCUSING GRIDS; filed 25 February
1994.

Patent Application 08/209,285: SONAR
AND CALIBRATION UTILIZING
NON-LINEAR ACOUSTIC
RERADIATION; filed 14 March 1994.

Patent Application 08/215,795:
ELASTOMERIC SHUTTER
MECHANISM; filed 22 March 1994.

Patent Application 08/216,567:
SYSTEM FOR BROADCASTING
MARKER BEACON SIGNALS AND
PROCESSING RESPONSES FROM
SEEKING ENTITIES; filed 23 March
1994.

Patent Application 08/216,559:
MARKER BEACON CASE; filed 23
March 1994.

Patent Application 08/216,560:
GROUND UNIT FOR THE
DETECTION, IDENTIFICATION, AND
DIRECTION DETERMINATION OF A
MARKER BEACON; filed 23 March
1994.

Patent Application 08/216,561:
LAUNCHER TUBE DEPLOYED
MARKER BEACON INCLUDING
SETTLEMENT ATOP FOLIAGE
FEATURE; filed 23 March 1994.

Patent Application 08/216,568:
AIRBORNE SYSTEM FOR
OPERATION IN CONJUNCTION
WITH A MARKER BEACON,; filed 23
March 1994.

Patent Application 08/216,569: FLARE-
ANTENNA UNIT FOR SYSTEM IN
WHICH FLARE IS REMOTELY
ACTIVATED BY RADIO; filed 23
March 1994.

Patent Application 08/216,862: GAS-
PROPELLED LINE DEPLOYMENT
SYSTEM; filed 23 March 1994.

Patent Application 08/219,188:
REFRACTIVE INDEX-BASED
SENSOR FOR THE
DISCRIMINATION OF
CHLORINATED HYDROCARBONS
FROM GROUNDWATER,; filed 28
March 1994.

Patent Application 08/219,318:
DOUBLE NETWORK ELASTOMERS
AND METHOD OF MAKING SAME;
Filed 29 March 1994.

Patent Application 08/220,718: PHASE
SHIFTER FOR DIRECTLY SAMPLED
BANDPASS SIGNALS; filed 31 March
1994.

Patent Application 08/220,855: ACTIVE
FIBER CAVITY STRAIN SENSOR
WITH TEMPERATURE
INDEPENDENCE; filed 31 March
1994.

Patent Application 08/221,330:
SEMICONDUCTOR
PHOTODETECTOR DEVICE; filed 31
March 1994.
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Patent Application 08/223,350:
PROCESS OF MAKING A BISTABLE
PHOTOCONDUCTIVE COMPONENT;
filed 5 April 1994.

Patent Application 08/226,586:
METHOD FOR INTRINSICALLY
DOPED III-A AND V-A COMPOUNDS
AND PRODUCTS THEREOF,; filed 12
April 1994.

Patent Application 08/230,459:
CENTER-FED MULTIFILAR HELIX
ANTENNA,; filed 19 May 1994.

Patent Application 08/230,460:
OPTICAL MOTION SENSOR FOR AN
UNDERWATER OBJECT; filed 20
April 1994.

Patent Application 08/231,537:
METHOD FOR EVALUATING
PERIDONTAL DISEASE; filed 21
April 1994.

Patent Application 08/224,034:
SURFACE MODIFICATION OF
POLYMERS WITH SELF-
ASSEMBLED MONOLAYERS THAT
PROMOTE ADHESION,
OUTGROWTH AND
DIFFERENTIATION OF BIOLOGICAL
CELLS; filed 28 April 1994.

Patent Application 08/235,842:
POLARIZATION INSENSITIVE
CURRENT AND MAGNETIC FIELD
OPTIC SENSOR,; filed 29 April 1994.

Patent Application 08/235,844: DIODE-
PUMPED, CONTINUOUSLY
TUNABLE, 2.3 MICRON CW LASER
SPECIFICATION; filed 21 April 1994.

Patent Application 08/236,858: IN-LINE
ROTATIONAL POSITIONING
MODULE FOR TOWED ARRAY
PARAVANES; filed 2 May 1994.

Patent Application 08/237,568:
APPARATUS AND METHOD FOR
IONOSPHERIC MAPPING,; filed 3
May 1994,

Patent Application 08/239,068:
OPTICAL LIMITER STRUCTURE
AND METHOD; filed 6 May 1994.

Patent Application 08/243,028:
FABRICATION PROCESS FOR
COMPLEX COMPOSITE PARTS; filed
5 May 1994.

Patent Application 08/245,284:
SIMULTANEOUS DETERMINATION
OF INCOMING MICROWAVE
FREQUENCY AND ANGLE-OF-
ARRIVAL; filed 4 May 1994,

Patent Application 08/246,206: BAF2/
GAAS ELECTRONIC COMPONENTS;
filed 19 May 1994.

Patent Application 08/246,209:
PROCESS FOR FORMING
EPITAXIAL BAF2 ON GAAS; filed 19
May 1994.

Patent Application 08/246,901:
METHOD OF DISPLAYING TIME
SERIES DATA ON FINITE
RESOLUTION DISPLAY DEVICE;
filed 19 May 1994.

Patent Application 08/2266,402: NON-
EXPLOSIVE TARGET DIRECTED

REENTRY PROJECTILE; filed 27 June
1994.

Patent Application 08/266,812:
ORTHOGONAL LINE DEPLOYMENT
DEVICE; filed 17 June 1994.

Patent Application 08/267,696:
SYNCHRONIZATION OF
NONAUTONOMOUS CHAOTIC
SYSTEMS; filed 29 June 1994.

Patent Application 08/267,697:
INFRARED-TO-VISIBLE
CONVERTER; filed 29 June 1994.

Patent Application 08/268,341:
DIFFUSION WELD TEST FIXTURE;
filed 9 June 1994.

Patent Application 08/269,316:
ATTACHMENT DEVICE FOR
TETHERED TRANSDUCER,; filed 30
June 1994.

Patent Application 08/269,322:
APPARATUS FOR THE STORAGE
OF CYLINDRICAL OBIECTS; filed 30
June 1994.

Patent Application 08/269,430:
UNDERWATER VEHICLE RECOVERY
SYSTEM,; filed 30 June 1994.

Patent Application 08/273,438: MULTI-
PROPELLER DRIVE SYSTEM,; filed 5
July 1994.

Patent Application 08/255,581: EPOXY
PIPELINING COMPOSITION AND
METHOD OF MANUFACTURE; filed
14 December 1994.

Dated: January 19, 1995.
L.R. McNees,

LCDR, JAGC, USN, Federal Register Liaison
Officer.

[FR Doc. 95-1892 Filed 1-24-95; 8:45 am]
BILLING CODE 3810-AE-M

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Request

AGENCY: Department of Education.

ACTION: Notice of proposed information
collection request.

SUMMARY: The Director, Information
Resources Group, invites comments on
the proposed information collection
request as required by the Paperwork
Reduction Act of 1980.

DATES: An emergency review has been
requested in accordance with the Act,
since allowing for the normal review
period would adversely affect the public
interest. Approval by the Office of
Management and Budget (OMB) has
been requested by January 19, 1995.
ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Dan Chenok, Desk Officer:
Department of Education, Office of
Management and Budget, 726 Jackson

Place, NW., Room 3208, New Executive
Office Building, Washington, DC 20503.
Requests for copies of the proposed
information collection request should be
addressed to Patrick J. Sherrill,
Department of Education, 7th & D
Streets, SW., Room 5624, Regional
Office Building 3, Washington, DC
20202-4651.

FOR FURTHER INFORMATION CONTACT:
Patrick J. Sherrill (202) 708—-9915.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern time,
Monday through Friday.
SUPPLEMENTARY INFORMATION: Section
3517 of the Paperwork Reducation Act
of 1980 (44 U.S.C. Chapter 3517)
requires that the Director of OMB
provide interested Federal agencies and
persons an early opportunity to
comment on information collection
requests. OMB may amend or waive the
requirement for public consultation to
the extent that public participation in
the approval process would defeat the
purpose of the information collection,
violate State of Federal law, or
substantially interfere with any agency’s
ability to perform its statutory
obligations. The Director, Information
Resources Group, publishes this notice
with attached proposed information
collection requests prior to submission
to OMB. For each proposed information
collection request, groups by office, this
notice contains the following
information: (1) Type of review
requested, e.g., new, revision, extension,
existing, or reinstatement; (2) Title; (3)
Frequency of collection; (4) The affected
public; (5) Reporting and/or
Recordkeeping burden; and (6) Abstract.
Because an emergency review is
requested, the additional information to
be requested in this collection is
included in the section on “Additional
Information” in this notice.

Dated: January 19, 1995.
Gloria Parker,
Director, Information Resources Group.

Office of Elementary and Secondary
Education

Type of Review: Emergency

Title: Education Flexibility Partnership
Demonstration Program

Abstract: The Education Flexibility
Partnership Demonstration Program is
an education flexibility program
under which the Secretary may grant
up to six State Educational agencies
(SEASs) the authority to waive certain
Federal statutory or regulatory
requirements for the SEA, or for any
local educational agency (LEA) or
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school within the State. The
Department will use the information
to determine which applicants should
be designated as ““ED-Flex Partnership
States,” thus receiving delegated
authority to grant waivers of certain
federal statutory and regulatory
requirements.

Additional Information: An emergency
review for this collection is requested
for OMB approval by January 19,
1995, to assure that states will have
sufficient notice of the application
requirements and selection criteria.
We expect to make awards during the
spring of 1995 to facilitate State and
local reform efforts.

Frequency: One time

Affected Public: State or local
governments

Reporting Burden: Responses: 57

Burden Hours: 4,560

Recordkeeping Burden: Recordkeepers:
3

Burden Hours: 240

[FR Doc. 95-1775 Filed 1-24-95; 8:45 am]

BILLING CODE 4000-1-M

DEPARTMENT OF ENERGY

Notice of Floodplain Statement of
Findings for Operable Unit 1 Remedial
Action at the Fernald Environmental
Management Project

AGENCY: Department of Energy (DOE),
Fernald Area Office

ACTION: Notice of Floodplain Statement
of Findings.

SUMMARY: This is to give notice of DOE’s
planned actions for the Fernald
Environmental Management Project
(FEMP), located approximately 18 miles
(29 kilometers) northwest of Cincinnati,
Ohio. The subject of this Notice of
Floodplain Statement of Findings is
Operable Unit 1 Remedial Action.
Operable Unit 1 is comprised of eight
sub-units or areas: Wastes Pits 1, 2, 3,
4,5 and 6, the Burn Pit and the
Clearwell. DOE proposes to protect
human health and the environment by
removing Operable Unit 1 waste pit
contents, contaminated soils and
liquids, treating the waste through
drying, and disposing the waste off-
property at a commercial disposal
facility. Some of these activities take
place in a floodplain located in
Hamilton County, Ohio. As a part of the
Operable Unit 1 Feasibility Study, DOE
prepared a floodplain and wetlands
assessment describing the effects,
alternatives, and measures designed to
avoid or minimize potential harm to or
within the affected floodplain. The
assessment found that the proposed

action would have minimal temporary
or long-term impacts on the floodplain.
DATES: Written comments must be
received by the DOE at the following
address on or before February 9, 1995.
ADDRESSES: For further information on
this proposed action (including location
maps) contact: Mr. Wally Quaider,
Acting Associate Director, Office of
Safety & Assessment, DOE Fernald Area
Office, P.O. Box 538705, Cincinnati,
Ohio 45253-8705, Phone: (513) 648—
3137, Facsimile: (513) 648—-3077.

FOR FURTHER INFORMATION CONTACT: For
further information on general DOE
Floodplain/Wetlands environmental
review requirements, contact: Ms. Carol
M. Borgstrom, Office of NEPA
Oversight, EH-25, U.S. Department of
Energy, 1000 Independence Avenue,
SW, Washington, D.C. 20585, Phone:
(202) 586-4600 or 1-800-472-2756.
SUPPLEMENTARY INFORMATION: This is a
Floodplain Statement of Findings for
the Operable Unit 1 Remedial Action
prepared in accordance with Executive
Order 11988 and 10 CFR Part 1022. A
Notice of Floodplain/Wetland
Involvement was published in the
Federal Register (FR) on October 18,
1994 (59 FR 52525) and a floodplain
and wetlands assessment was
incorporated in the Operable Unit 1
Feasibility Study. DOE is proposing to
remove waste pit contents, caps and
liners, treat the waste by thermal drying,
and dispose of the waste at an off-site
permitted commercial disposal facility.
The proposed action would result in
excavation and grading activities within
the 100- and 500-year floodplain of
Paddys Run, due to the close proximity
of the waste pits to the floodplain.
Alternatives to the proposed action are
no-action, on-site disposal (treatment
through vitrification), on-site disposal
(treatment through cement
solidification), and off-site disposal to
the Nevada Test Site.

The temporary and long-term impacts
on the floodplain would be minimal.
The Operable Unit 1 remedial activities
would have temporary impacts on the
floodplain in the short-term due to
grading. In addition, a stone-lined
drainage ditch would be constructed as
part of grading activities in the waste pit
area to promote positive drainage. The
drainage ditch would only result in
minor flow increases during rain events
and would not result in significant
changes in the flood elevations of
Paddys Run.

DOE has determined that there is no
practicable alternative to the proposed
remedial action and that this action has
been designed to minimize harm to the
100- and 500-year floodplain of Paddys

Run. Engineering controls (e.g.,
expeditious backfilling, silt fences,
straw bales) will minimize indirect
impacts such as runoff and sediment
deposition to the floodplain. In
addition, all physically disturbed areas
of the floodplain will be regraded to
near original contours, resulting in no
change to flood elevations. Over the
long-term, a positive impact on the
floodplain would occur due to an
increase in the floodplain area adjacent
to the remediated waste pits, thus
minimizing the magnitude of
downstream flood events. Furthermore,
the elimination of contaminated source
term material currently located in the
floodplain of Paddys Run would have a
positive indirect effect. The proposed
action does conform to applicable State
and local floodplain protection
standards. Before this action begins,
approval would be obtained from State
and Federal agencies having
jurisdiction.

Issued in Miamisburg, Ohio on January 18,
1995.
George R. Gartrell,
Acting Manager, Ohio Field Office.
[FR Doc. 95-1870 Filed 1-24-95; 8:45 am]
BILLING CODE 6450-01-P

Notice of Floodplain Statement of
Findings for Operable Unit 2 Remedial
Action at the Fernald Environmental
Management Project

AGENCY: Department of Energy (DOE),
Fernald Area Office.

ACTION: Notice of Floodplain Statement
of Findings.

SUMMARY: This is to give notice of DOE’s
planned actions for the Fernald
Environmental Management Project
(FEMP), located approximately 18 miles
(29 kilometers) northwest of Cincinnati,
Ohio. The subject of this Notice of
Floodplain Statement of Findings is
Operable Unit 2 Remedial Action.
Operable Unit 2 is comprised of five
sub-units or areas: the Solid Waste
Landfill, Lime Sludge Ponds, Inactive
Flyash Pile, South Field and the Active
Flyash Pile. DOE proposes to protect
human health and the environment by
excavating waste exceeding Preliminary
Remediation Levels (PRLS) not
protective of the expanded trespasser
and disposing of the waste in an on-
property disposal facility (Note: Waste
that does not meet waste acceptance
criteria [an estimated 1%o] for the
disposal facility would be disposed of
off-site). Excavation and construction
activities associated with
implementation of this alternative
would involve a small portion of the
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floodplain along Paddys Run in Fernald,
Ohio. As a part of the Operable Unit 2
Feasibility Study/Proposed Plan, DOE
prepared a floodplain/wetlands
assessment describing the effects,
alternatives, and measures designed to
avoid or minimize potential harm to or
within the affected floodplain. The
assessment found that the proposed
action would have minimal temporary
or long-term impacts on the floodplain.
DATES: Written comments must be
received by the DOE at the following
address on or before February 9, 1995.
ADDRESSES: For further information on
this proposed action (including location
map), contact: Mr. Wally Quaider,
Acting Associate Director, Office of
Safety & Assessment, U.S. Department
of Energy, Fernald Area Office, P.O. Box
538705 Cincinnati, Ohio 45253-8705,
Phone: (513) 648-3137, Facsimile: (513)
648-3077.

FOR FURTHER INFORMATION CONTACT: For
further information on general DOE
Flooplain/Wetlands environmental
review requirements, contact: Ms. Carol
Borgstrom, Director, Office of NEPA
Oversight, EH-25, U.S. Department of
Energy, 1000 Independence Avenue,
SW, Washington, D.C. 20585, Phone:
(202) 586-4600 or 1-800-472-2756.
SUPPLEMENTARY INFORMATION: This
Floodplain Statement of Findings for
the Operable Unit 2 Remedial Action at
the FEMP has been prepared in
accordance with Executive Order 11988
and 10 CFR Part 1022. A Notice of
Floodplain/Wetlands Involvement was
published in the Federal Register (FR)
on January 4, 1995 (60 FR 446) and a
floodplain/wetlands assessment was
incorporated in the Operable Unit 2
Feasibility Study/Proposed Plan (FS/
PP). DOE is proposing to protect human
health and the environment by
controlling continuous migration of
contaminants from the five waste areas
within Operable Unit 2: the Solid Waste
Landfill, Lime Sludge Ponds, Inactive
Flyash Pile, South Field, and Active
Flyash Pile. In order to eliminate the
threat of a release to Paddys Run,
limited excavation would occur in the
floodplain. Direct physical impact to the
floodplain would result from the
excavation of contaminated sediments
and lead bullets and fragments, the
construction of a temporary haul road,
and heavy equipment operating within
the floodplain. Potential indirect
impacts to the 100- and 500-year
floodplain as a result of the remedial
activities involving the Inactive Flyash
Pile, South Field, and Active Flyash Pile
include surface water runoff and
sedimentation loading into the
floodplain. Several alternatives were

considered and evaluated in making this
determination, including: no action,
consolidation/containment, excavation
and off-site disposal, and excavation
and on-property disposal with off-site
disposal of waste exceeding waste
acceptance criteria (i.e., the preferred
alternative). Direct and indirect impacts
would occur during the implementation
of any action alternative considered.
However, no change in flood elevations
would be expected because disturbed
areas would be backfilled and regraded.

DOE has determined that there is no
practicable alternative to the proposed
remedial action and that this action has
been designed to minimize harm to the
100- and 500-year floodplain of Paddys
Run. Engineering controls (e.g.,
expeditious backfilling, silt fences,
straw bales) will minimize indirect
impacts such as runoff and sediment
deposition to the floodplain. In
addition, all physically disturbed areas
of the floodplain will be regraded to
near original contours, resulting in no
change to flood elevations. The
proposed remedial action has been
designed to conform to applicable State
and local floodplain protection
standards. Before this action begins,
approval would be obtained from State
and Federal agencies having
jurisdiction.

Issued in Miamisburg, Ohio on January 18,
1995.
George R. Gartrell,
Acting Manager, Ohio Field Office.
[FR Doc. 95-1871 Filed 1-24-95; 8:45 am]
BILLING CODE 6450-01-P

Environmental Management Site
Specific Advisory Board, the Fernald
Citizens Task Force

AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: Pursuant to the provisions of
the Federal Advisory Committee Act
(Pub. L. 92-463, 86 Stat. 770) notice is
hereby given of the following Advisory
Committee meeting: Environmental
Management Site Specific Advisory
Board (EM SSAB), the Fernald Citizens
Task Force.

DATES: Saturday, February 18, 1995:
8:30 a.m.—12:30 p.m. (public comment
session, 11:45 a.m.—12:00 p.m.)
ADDRESSES: The February 18 meeting
will be held at: The Joint Information
Center, 6025 Dixie Highway, Route 4,
Fairfield, Ohio.

FOR FURTHER INFORMATION CONTACT: John
S. Applegate, Chair of the Fernald
Citizens Task Force, P.O. Box 544, Ross,
Ohio 45061, or call the Fernald Citizens

Task Force message line (513) 648—
6478.

SUPPLEMENTARY INFORMATION:

Purpose of the Board: The purpose of
the Board is to make recommendations
to DOE and its regulators in the areas of
future use, cleanup levels, waste
disposition and cleanup priorities at the
Fernald site.

Tentative Agenda

Saturday, February 18, 1995

8:30 a.m.—Task Force Administration

8:50 a.m.—Review of New
Information, Results of January 25,
1995 Public Workshop

9:45 a.m.—Break

10:00 a.m.—Discussion and Draft
Resolutions

11:45 p.m.—Public Comment

12:00 p.m.—Vote on Resolutions

12:15 p.m.—Wrap Up

12:30 p.m.—Adjourn

A final agenda will be available at the
meeting, Saturday, February 18, 1995.

Public Participation: The meeting is
open to the public. Written statements
may be filed with the Task Force chair
either before or after the meeting.
Individuals who wish to make oral
statements pertaining to agenda items
should contact the Task Force chair at
the address or telephone number listed
above. Requests must be received 5 days
prior to the meeting and reasonable
provision will be made to include the
presentation in the agenda. The
Designated Federal Official, Kenneth
Morgan, Public Affairs Officer, Ohio
Field Office, U.S. Department of Energy,
is empowered to conduct the meeting in
a fashion that will facilitate the orderly
conduct of business. Each individual
wishing to make public comment will
be provided a maximum of 5 minutes to
present their comments.

Minutes: The minutes of this meeting
will be available for public review and
copying at the Freedom of Information
Public Reading Room, 1E-190, Forrestal
Building, 1000 Independence Avenue,
SW, Washington, DC 20585 between
9:00 a.m. and 4:00 p.m., Monday-Friday,
except Federal holidays. Minutes will
also be available by writing to John S.
Applegate, Chair, the Fernald Citizens
Task Force, P.O. Box 544, Ross, Ohio
45061 or by calling the Task Force
message line at (513) 648—6478.

Issued at Washington, DC on January 20,
1995.

Rachel Murphy Samuel,

Acting Deputy Advisory Committee
Management Officer.

[FR Doc. 95-1872 Filed 1-24-95; 8:45 am]
BILLING CODE 6450-01-P
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Environmental Management Site
Specific Advisory Board, Nevada Test
Site

AGENCY: Department of Energy.

ACTION: Notice of open meeting.

SUMMARY: Pursuant to the provisions of
the Federal Advisory Committee Act
(Pub. L. 92-463, 86 Stat. 770) notice is
hereby given of the following Advisory
Committee meeting: Environmental
Management Site Specific Advisory
Board (EM SSAB), Nevada Test Site.

DATES: Wednesday, February 1, 1995:
5:30 p.m.—10:00 p.m.

ADDRESSES: Holiday Inn Crowne Plaza,
4255 South Paradise Road, Las Vegas,
Nevada.

FOR FURTHER INFORMATION CONTACT: Don
Beck, Public Participation Program
Manager, Office of Public
Accountability, EM-5, 1000
Independence Avenue, SW Washington,
DC 20585, (202) 586—-7633.

SUPPLEMENTARY INFORMATION:

Purpose of the Committee. The EM
SSAB provides input and
recommendations to the Department of
Energy on Environmental Management
strategic decisions that impact future
use, risk management, economic
development, and budget prioritization
activities.

Tentative Agenda

Wednesday, February 1, 1995
5:30 p.m.
Call to Order
Review Agenda
Minutes Acceptance
Financial Report
Correspondence
Reports from Committees, Delegates
and Representatives
Unfinished Business
New Business
Evaluation of Board and
Environmental Restoration and
Waste Management Programs
Announcements
10:00 p.m.
Adjournment

If needed, time will be allotted after
public comments for old business, new
business, items added to the agenda,
and administrative details.

A final agenda will be available at the
meeting Wednesday, February 1, 1995.

Public Participation. The meeting is
open to the public. Written statements
may be filed with the Committee either
before or after the meeting. Individuals
who wish to make oral statements
pertaining to agenda items should
contact Don Beck’s office at the address
or telephone number listed above.
Requests must be received 5 days prior

to the meeting and reasonable provision
will be made to include the presentation
in the agenda. The Designated Federal
Official is empowered to conduct the
meeting in a fashion that will facilitate
the orderly conduct of business. Each
individual wishing to make public
comment will be provided a maximum
of 5 minutes to present their comments.
Due to programmatic issues that had to
be resolved, the Federal Register notice
is being published less than fifteen days
before the date of the meeting.

Minutes. The minutes of this meeting
will be available for public review and
copying at the Freedom of Information
Public Reading Room, 1E-190, Forrestal
Building, 1000 Independence Avenue,
SW, Washington, DC 20585 between
9:00 a.m. and 4 p.m., Monday-Friday,
except Federal holidays.

Issued at Washington, DC on January 20,
1995.

Rachel Murphy Samuel,

Acting Deputy Advisory Committee
Management Officer.

[FR Doc. 95-1873 Filed 1-24-95; 8:45 am]
BILLING CODE 6450-01-P

Environmental Management Site
Specific Advisory Board, Idaho
National Engineering Laboratory
AGENCY: Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: Pursuant to the provisions of
the Federal Advisory Committee Act
(Pub. L. 92-463, 86 Stat. 770) notice is
hereby given of the following Advisory
Committee meeting: Environmental
Management Site Specific Advisory
Board (EM SSAB), Idaho National
Engineering Laboratory.

DATES: Tuesday, February 7, 1995 from
8:00 a.m. Mountain Standard Time
(MST) until 6:00 pm MST and
Wednesday, February 8, 1995 from 7:30
a.m. MST until 5:00 p.m. MST. There
will be a public comment availability
session Tuesday, February 7, 1995 from
5:00 to 6:00 p.m. MST.

The public is invited to a special
presentation from the Board to the
public and visitors regarding Board
activities on Wednesday, February 8,
1995 from 2:00 to 5:00 p.m.

Media availability to the Board will be
held Tuesday, February 7, 1995 from
4:30 to 5:00 p.m.

ADDRESSES: Red Lion Inn Downtowner,
Selway Room, 1800 Fairview, Boise, ID
83702, (208) 344-7691.

FOR FURTHER INFORMATION CONTACT:
Idaho National Engineering Laboratory
Information 1-800-708-2680 or Marsha

Hardy, Jason Associates Corporation
Staff.
SUPPLEMENTARY INFORMATION:

Purpose of the Committee. The Board
will initiate study about future land use
issues at the Idaho National Engineering
Laboratory. The Board will also discuss
spent nuclear fuel issues and initiate it’s
study of risk management theory. A
special presentation by the Board to
invited guests and presentations by
officials describing the State of Idaho’s
perception of the Idaho National
Engineering Laboratory will be held.

Tentative Agenda

February 7, 1995
7:30 a.m.—Sign-in and Registration
8:00 a.m.—Muiscellaneous Business:

Agenda Review/Revision/Acceptance
Old Business

DDFO Report

Chair Report

Committee Reports

Standing Committee Reports

Public Communications
Budget

Amendment

Member Selection
Training

Member Reports

Linda Milam, ANS Presentation
9:45 a.m.—Break
10:00 a.m.—INEL Future Land Use
presentation and discussion
12:00 p.m.—Lunch
1:00 p.m.—Spent Fuel—DOE-Wide
Spent Nuclear Fuel Strategic Plan
2:30 p.m.—Action plan—Distribution,
confirmation, development of
agenda for March meeting
3:00 p.m.—Break
3:15 p.m.—Working session (agency
requests)
5:00 p.m.—Public Comment
Availability
6:00 p.m.—Adjourn
Wednesday, February 8, 1995
7:30 a.m.—Sign-In and Registration
8:00 a.m.—Muiscellaneous Business
Day Two Agenda review, revision,
acceptance
Public Comment from Day 1
Old Business from Day 1
8:30 a.m.—3161 Plan Review and
Board Comments
10:30 a.m.—Break
10:45 a.m.—BWID Risk Management
Film Develop risk-associated
questions for Board follow-up
11:45 a.m.—Risk Training
12:45 p.m.—Lunch
2:00 p.m.—Public Open House
Note: Media Availability (time to be
determined)
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5:00 p.m.—Adjourn

A final agenda will be available at the
meeting.

Public Comment Availability. The
two-day meeting is open to the public,
with a Public Comment Availability
session scheduled for Tuesday,
February 7, 1995 from 5:00 p.m. to 6:00
p.m. MST. The Board will be available
during this time period to hear verbal
public comments or to review any
written public comments. If there are no
members of the public wishing to
comment or no written comments to
review, the board will continue with it’s
current discussion. Written statements
may be filed with the Committee either
before or after the meeting. Individuals
who wish to make oral statements
pertaining to agenda items should
contact the ldaho National Engineering
Laboratory Information line or Marsha
Hardy, Jason Associates, at the
addresses or telephone numbers listed
above. Requests must be received 5 days
prior to the meeting and reasonable
provision will be made to include the
presentation in the agenda. The
Designated Federal Official is
empowered to conduct the meeting in a
fashion that will facilitate the orderly
conduct of business. Each individual
wishing to make public comment will
be provided a maximum of 5 minutes to
present their comments. This notice is
being published less than 15 days before
the date of the meeting due to
programmatic issues that had to be
resolved prior to publication.

Minutes. The minutes of this meeting
will be available for public review and
copying at the Freedom of Information
Public Reading Room, 1E-190, Forrestal
Building, 1000 Independence Avenue,
SW, Washington, DC 20585 between
9:00 a.m. and 4 p.m., Monday-Friday,
except Federal holidays.

Issued at Washington, DC on January 20,
1995.

Rachel Murphy Samuel,

Acting Deputy Advisory, Committee
Management Officer.

[FR Doc. 95-1874 Filed 1-24-95; 8:45 am]
BILLING CODE 6450-01-P

Office of Energy Efficiency and
Renewable Energy

Advisory Committee on the
Demonstration and Commercial
Application of Renewable Energy and
Energy Efficiency; Meeting
Cancellation Notice

An open meeting of the Advisory
Committee on the Demonstration and
Commercial Application of Renewable
Energy and Energy Efficiency which

was scheduled to be held on Thursday,
January 26, 1995, at 7:00 PM, the
Marriott Crystal Gateway Hotel, 1700
Jefferson Davis Highway, Arlington, VA,
has been canceled. This meeting was
announced in the Federal Register, on
Monday, January 23, 1995. (60 FR 4410.)
Issued at Washington, D.C. on January 23,
1995.
Rachel Murphy Samuel,
Acting Deputy Advisory Committee
Management Officer.
[FR Doc. 95-1987 Filed 1-23-95; 2:28 pm]
BILLING CODE 6450-01-P

Federal Energy Regulatory
Commission

[Docket No. ER95-393-000, et al.]

CLP Hartford Sales, L.L.C., et al.
Electric Rate and Corporate Regulation
Filings

January 17, 1995.
Take notice that the following filings
have been made with the Commission:

1. CLP Hartford Sales, L.L.C.

[Docket No. ER95-393-000]

Take notice that on January 6, 1995,
CLP Hartford Sales, L.L.C., tendered for
filing its initial FERC electric service
tariff, Rate Schedule No. 1, and a
petition for blanket approvals and
waivers of various Commission
regulations under the Federal Power
Act.

Comment date: January 31, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

2. American Electric Power Service
Corporation

[Docket No. ER95-394-000]

Take notice that on January 6, 1995,
the American Electric Power Service
Corporation (AEPSC), tendered for
filing, as initial Rate Schedules, two
agreements, dated November 1, 1994,
between AEPSC, as agent for the AEP
System Operating Companies, and (1)
Electric Clearinghouse, Inc., and (2)
Heartland Energy Services (collectively
Marketers).

The Agreements provide the
Marketers access to the AEP System for
short-term transmission services. The
parties request an effective date of
January 1, 1995.

A copy of the filing was served upon
the Public Utility Commissions of Ohio,
Indiana, Michigan, Virginia, West
Virginia, Kentucky, Tennessee, and each
of the Marketers.

Comment date: January 31, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

3. The Montana Power Company

[Docket No. ER95-395-000]

Take notice that on January 6, 1995,
The Montana Power Company
(Montana), tendered for filing a revised
Appendix 1 as required by Exhibit C for
retail sales in accordance with the
provisions of the Residential Purchase
and Sale Agreement (Agreement)
between Montana and the Bonneville
Power Administration (BPA).

The Agreement was entered into
pursuant to the Pacific Northwest
Electric Power Planning and
Conservation Act, Public Law 96-501.
The Agreement provides for the
exchange of electric power between
Montana and BPA for the benefit of
Montana’s residential and farm
customers.

A copy of the filing has been served
upon BPA.

Comment date: January 31, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

4. San Diego Gas & Electric Company

[Docket No. ER95-396-000]

Take notice that on January 9, 1995,
San Diego Gas & Electric Company
(SDG&E), tendered for filing and
acceptance, pursuant to 18 CFR 35.12,
an Interchange Agreement (Agreement)
between SDG&E and the City of Colton,
(Colton).

SDG&E requests that the Commission
allow the Agreement to become effective
on the 15th day of March, 1995 or at the
earliest possible date.

Copies of this filing were served upon
the Public Utilities Commission of the
State of California and Colton.

Comment date: January 31, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

5. The Washington Water Power
Company

[Docket No. ER95-397-000]

Take notice that on January 9, 1995,
The Washington Water Power Company
(WWP), tendered for filing with the
Federal Energy Regulatory Commission
pursuant to 18 CFR 35.12, an Agreement
for Purchase and Sale of summer
capacity and associated energy between
the Washington Water Power Company
and Modesto Irrigation District.

Comment date: January 31, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

6. San Diego Gas & Electric Company

[Docket No. ER95-398-000]

Take notice that on January 9, 1995,
San Diego Gas & Electric Company
(SDG&E), tendered for filing and
acceptance, pursuant to 18 CFR 35.12,
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an Interchange Agreement (Agreement)
between SDG&E and the City of Azusa,
(Azusa).

SDG&E requests that the Commission
allow the Agreement to become effective
on the 15th day of March, 1995, or at the
earliest possible date.

Copies of this filing were served upon
the Public Utilities Commission of the
State of California and Azusa.

Comment date: January 31, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

7. The Washington Water Power
Company

[Docket No. ER95-399-000]

Take notice that on January 9, 1995,
The Washington Water Power Company
(WWP), tendered for filing with the
Federal Energy Regulatory Commission
pursuant to 18 CFR 35.13, a new
unsigned Service Agreement for Electric
Tariff No. 4.

Comment date: January 31, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

8. The Washington Water Power
Company

[Docket No. ER95-400-000]

Take notice that on January 9, 1995,
The Washington Water Power Company
(WWP), tendered for filing with the
Federal Energy Regulatory Commission
pursuant 18 CFR 35.15, a Notice of
Termination of Rate Schedule (FERC
No. 61), the Firm Wholesale Energy
Agreement, Appendix E effective date
January 1, 1994 and Rate Schedule
(FERC No. 181), Transmission Service
Agreement effective date January 27,
1993 between The Washington Water
Power Company (WWP) and PacifiCorp.
WWP states that WWP and PacifiCorp
are the only parties to the above
agreements. Termination of these
agreements is the result of WWP’s
purchase of PacifiCorp’s Bonner County,
Idaho electric system.

Comment date: January 31, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

9. Northern States Power Company
(Minnesota Company)

[Docket No. ER95-401-000]

Take notice that on January 9, 1995,
Northern States Power Company
(Minnesota) (NSP), tendered for filing
an amended Service Schedule E to the
Municipal Interconnection and
Interchange Agreement between NSP
and the City of Kasson (City). Service
Schedule E provides for distribution
facilities services for the City, and the
amended Service Schedule E modifies
the monthly facilities charge to be paid
by the City.

NSP requests that the Commission
alternatively disclaim jurisdiction or
accept the amended Service Schedule E
of the Municipal Interconnection and
Interchange Agreement effective March
20, 1995.

Comment date: January 31, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

10. Northern States Power Company
(Minnesota Company)

[Docket No. ER95-402-000]

Take notice that on January 9, 1995,
Northern States Power Company
(Minnesota) (NSP), tendered for filing
an amended Service Schedule E to the
Municipal Interconnection and
Interchange Agreement between NSP
and the City of Kasota (City). Service
Schedule E provides for distribution
facilities services for the City, and the
amended Service Schedule E modifies
the monthly facilities charge to be paid
by the City.

NSP requests that the Commission
alternatively disclaim jurisdiction or
accept the amended Service Schedule E
of the Municipal Interconnection and
Interchange Agreement effective March
20, 1995.

Comment date: January 31, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraphs

E. Any person desiring to be heard or
to protest said filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426, in accordance
with Rules 211 and 214 of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and 18 CFR
385.214). All such motions or protests
should be filed on or before the
comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-1830 Filed 1-24-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. EG95-27-000, et al.]

Renewable Energy Ireland Limited, et
al.; Electric Rate and Corporate
Regulation Filings

January 18, 1995.
Take notice that the following filings
have been made with the Commission:

1. Renewable Energy Ireland Limited

[Docket No. EG95—-27-000]

OnJanuary 11, 1995, Renewable
Energy Ireland Limited (‘‘REI’’) filed
with the Federal Energy Regulatory
Commission an application for
determination of exempt wholesale
generator status pursuant to Part 365 of
the Commission’s regulations. REI is
engaged directly and exclusively in the
business of owning and operating a 6.45
MW wind farm, which is an eligible
facility, located at Bellacorick in County
Mayo, Ireland and selling electric
energy at wholesale in Ireland.

Comment date: February 3, 1995, in
accordance with Standard Paragraph E
at the end of this notice. The
Commission will limit its consideration
of comments to those that concern the
adequacy or accuracy of the application.

2. Noram Energy Services, Inc.

[Docket No. ER94-1247-002]

Take notice that on January 4, 1995,
Noram Energy Services, Inc. tendered
for filing a Notice of Succession in
Ownership or Operation in the above-
referenced docket.

Comment date: February 1, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

3. Baltimore Gas and Electric Company

[Docket No. ER95-185-000]

Take notice that Baltimore Gas and
Electric Company (BGE), on January 4,
1995, tendered for filing an amendment
to its November 14, 1994, filing of the
Short-Term Energy Transactions
Agreement between Delmarva Power &
Light Company and BGE in the above-
captioned docket. The amendment
modifies Section I1.C of the Agreement
to reflect hourly, daily, weekly, and
monthly and Maximum Reservation
Charges.

BGE has requested waiver of the
Commission’s notice requirements to
allow for an effective date of November
18, 1994, as originally requested.

Comment date: February 1, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

4. New England Power Company

[Docket No. ER95-253-000]

Take notice that New England Power
Company on December 22, 1994,
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tendered for filing a correction to a
typographical error in its filing letter in
this docket.

Comment date: February 1, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

5. Southern Indiana Gas and Electric
Company

[Docket No. ER95-375-000]

Take notice that Southern Indiana Gas
and Electric Company (SIGECO) on
December 30, 1994, tendered for filing
Supplement No. 10 to Electric Power
Agreement with Alcoa Generating
Corporation (AGC), dated May 21, 1971
(Alcoa Generating Corporation, FERC
Rate Schedule No. 2) (Southern Indiana
Gas and Electric Company, FERC Rate
Schedule No. 29), and modified by the
Fourth, Fifth, Sixth, Eighth, and Ninth
Supplements. The Tenth Supplement
proposes to replace Article I, Section
2.6 of the said agreement with a new
section 2.6 which provides for the sale
of Non-Displacement Energy by AGC
from its capacity ownership on Warrick
Unit No. 4 to SIGECO, at a rate equal to
the out-of-pocket costs of AGC, plus up
to ten percent of such costs.

The proposed Supplement will permit
Southern Indiana Gas and Electric
Company to utilize, to its own and its
customers advantage, surplus electric
energy that Alcoa Generating
Corporation is willing to make available
from capacity on its ownership of
Warrick Unit 4. The intent of such Non-
Displacement Energy purchases is to
supplement, but not displace, energy
which SIGECO would itself generate to
meet its needs.

Waiver of the Commission’s Notice
Requirements is requested to allow for
an effective date of November 14, 1994.

Comment date: February 1, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

6. Portland General Electric Company

[Docket No. ER95-414-000]

Take notice that on January 11, 1995,
Portland General Electric Company
(PGE), tendered for filing an executed
service agreement under FERC Electric
Tariff, Original Volume No. (PGE-1),
with Gulfstream Energy, LLC. By this
filing, PGE seeks to correct the customer
name for Service Agreement No. 40
under FERC Electric Tariff, Original
Volume No. 1. Copies of the filing have
been served on the parties included in
the Certificate of Service attached to the
filing letter.

Comment date: February 1, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

7. Boston Edison Company
[Docket No. ER95-415-000]

Take notice that on January 11, 1995,
Boston Edison Company (Edison),
tendered for filing a supplemental
Exhibit A to a Service Agreement for
Hull Municipal Light Plant (Hull),
under its FERC Electric Tariff, Original
Volume No. Ill, Non-Firm Transmission
Service (the Tariff). The required
Exhibit A specifies the amount and
duration of transmission service
required by Braintree under the Tariff.

Edison states that it has served the
filing on Hull and on the Massachusetts
Department of Public Utilities.

Edison requests a waiver of the
Commission’s notice requirements to
permit the Exhibit A to become effective
as of the commencement date of the
transaction to which it relates,
November 1, 1994.

Comment date: February 1, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

8. San Diego Gas & Electric Company
[Docket No. ER95-416-000]

Take notice that on January 12, 1995,
San Diego Gas & Electric Company
(SDG&E), tendered for filing an
Interchange Agreement (Agreement)
between SDG&E and Associated Power
Services, Inc. (APSI).

SDG&E requests that the Commission
allow the Agreement to become effective
on the 15th day of March, 1995 or at the
earliest possible date.

Copies of this filing were served upon
the Public Utilities Commission of the
State of California and APSI.

Comment date: February 1, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraphs

E. Any person desiring to be heard or
to protest said filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426, in accordance
with Rules 211 and 214 of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.211 and 18 CFR
385.214). All such motions or protests
should be filed on or before the
comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the

Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-1831 Filed 1-24-95; 8:45 am]
BILLING CODE 6717-01-P

[Project No. 10867 Indiana]

Holliday Historic Restoration
Associates; Notice of Availability of
Draft Environmental Assessment

January 19, 1995.

In accordance with the National
Environmental Policy Act of 1969 and
the Federal Energy Regulatory
Commission’s (Commission’s
regulations, 18 CFR Part 380 (Order No.
486, 52 F.R. 47897), the Office of
Hydropower Licensing has reviewed the
application for a minor license for the
existing, unlicensed Holliday
Hydroelectric Project, located on the
West Fork of the White River, Hamilton
County, Indiana, and has prepared a
Draft Environmental Assessment (DEA)
for the project. In the DEA, the
Commission’s staff has analyzed the
potential environmental impacts of the
existing project and has concluded that
approval of the project, with appropriate
mitigation measures, would not
constitute a major federal action
significantly affecting the quality of the
human environment.

Copies of the DEA are available for
review in the Public Reference Branch,
Room 3104, of the Commission’s offices
at 941 North Capitol Street, N.E.,
Washington, D.C. 20426.

Please submit any comments within
30 days from the date of this notice.
Comments should be addressed to Lois
D. Cashell, Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street NE., Washington, DC
20426. Please affix Project No. 10867 to
all comments. For further information,
please contact Mary Golato,
Environmental Coordinator, at (202)
219-2804.

Lois D. Cashell,

Secretary.

[FR Doc. 95-1836 Filed 1-14-95; 8:45 am]
BILLING CODE 6717-01-M

[Project No. 2587-002 Michigan and
Wisconsin]

Northern States Power Company
Wisconsin; Notice of Availability of
Final Environmental Assessment

January 19, 1995.

In accordance with the National
Environmental Policy Act of 1969 and
the Federal Energy Regulatory
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Commission’s (Commission’s)
Regulations, 18 CFR Part 380 (Order No.
486, 52 FR 47897), the Office of
Hydropower Licensing has reviewed the
application for a new license for the
Superior Falls Hydroelectric Project,
located on the Montreal River in Iron
County, Wisconsin, and Gogebic
County, Michigan, and has prepared a
Final Environmental Assessment (FEA)
for the project. In the FEA, the
Commission’s staff has analyzed the
potential environmental impacts of the
existing project and has concluded that
approval of the project, with appropriate
environmental protection or
enhancement measures, would not
constitute a major federal action
significantly affecting the quality of the
human environment.

Copies of the FEA are available for
review in the Public Reference Branch,
Room 3104, of the Commission’s offices
at 941 North Capitol Street NE.,
Washington, DC 20426.

Lois D. Cashell,

Secretary.

[FR Doc. 95-1837 Filed 1-24-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. MG95-1-001]

Algonquin LNG, Inc.; Notice of Filing

January 19, 1995.

Take notice that on January 17, 1995,
Algonquin LNG, Inc. (Algonquin LNG),
submitted revised standards of conduct
under Order Nos. 497 et seq.t and Order
Nos. 566 and 566—A.2 Algonquin LNG
states that it is revising its standards of
conduct to incorporate the changes

1Order No. 497, 53 FR 22139 (June 14, 1988), IlI
FERC Stats. & Regs. 130,820 (1988); Order No. 497—
A, order on rehearing, 54 FR 52781 (December 22,
1989), Il FERC Stats. & Regs. 30,868 (1989); Order
No. 497-B, order extending sunset date, 55 FR
53291 (December 28, 1990), 11l FERC Stats. & Regs.
930,908 (1990); Order No. 497-C, order extending
sunset date, 57 FR 9 (January 2, 1992), Il FERC
Stats. & Regs. 130,934 (1991), rehearing denied, 57
FR 5815 (February 18, 1992), 58 FERC 161,139
(1992); Tenneco Gas v. FERC (affirmed in part and
remanded in part), 969 F.2d 1187 (D.C. Cir. 1992);
Order No. 497-D, order on remand and extending
sunset date, Il FERC Stats. & Regs. 130,958
(December 4, 1992), 57 FR 58978 (December 14,
1992); Order No. 497-E, order on rehearing and
extending sunset date, 59 FR 243 (January 4, 1994),
65 FERC 161,381 (December 23, 1993); Order No.
497-F, order denying rehearing and granting
clarification, 59 FR 15336 (April 1, 1994), 66 FERC
961,347 (March 24, 1994); and Order No. 497-G,
order extending sunset date, 59 FR 32884 (June 27,
1994), 11l FERC Stats. & Regs. 130,996 (June 17,
1994).

2 Standards of Conduct and Reporting
Requirements for Transportation and Affiliate
Transactions, Order No. 566, 59 FR 32885 (June 27,
1994), 1l FERC Stats. & Regs. 130,997 (June 17,
1994); Order No. 566—A, order on rehearing, 59 FR
52,896 (October 20, 1994), 69 FERC 161,044
(October 14, 1994).

required by Order Nos. 566 and 566—A.
Algonquin LNG also states that it is
revising its standards to reflect the
Commission’s December 7, 1994, Order
on Standards of Conduct in Docket No.
MG88-55-005.3

Algonquin LNG states that copies of
this filing have been mailed to all
parties on the official service list
compiled by the Secretary in this
proceeding.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with Rules
211 or 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
or 385.214). All such motions to
intervene or protest should be filed on
or before February 3, 1995. Protests will
be considered by the Commission in
determining the appropriate action to be
taken but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-1838 Filed 1-24-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. MG88-2-007]

Algonquin Gas Transmission
Company; Notice of Filing

January 19, 1995.

Take notice that on January 17, 1995,
Algonquin Gas Transmission Company
(Algonquin), submitted revised
standards of conduct under Order Nos.
497 et seqg.1 and Order Nos. 566 and

369 FERC 161,310 (1994).

10rder No. 497, 53 FR 22139 (June 14, 1988), 111
FERC Stats. & Regs. 130,820 (1988); Order No. 497—
A, order on rehearing, 54 FR 52781 (December 22,
1989), Il FERC Stats. & Regs. 30,868 (1989); Order
No. 497-B, order extending sunset date, 55 FR
53291 (December 28, 1990), 11l FERC Stats. & Regs.
130,908 (1990); Order No. 497—C, order extending
sunset date, 57 FR 9 (January 2, 1992), Il FERC
Stats. & Regs. 130,934 (1991), rehearing denied, 57
FR 5815 (February 18, 1992), 58 FERC 161,139
(1992); Tenneco Gas v. FERC (affirmed in part and
remanded in part), 969 F. 2d 1187 (D.C. Cir. 1992);
Order No. 497-D, order on remand and extending
sunset date, Ill FERC Stats. & Regs. 130,958
(December 4, 1992), 57 FR 58978 (December 14,
1992); Order No. 497-E, order on rehearing and
extending sunset date, 59 FR 243 (January 4, 1994),
65 FERC 161,381 (December 23, 1993); Order No.
497-F, order denying rehearing and granting
clarification, 59 FR 15336 (April 1, 1994), 66 FERC
161,347 (March 24, 1994); and Order No. 497-G,
order extending sunset date, 59 FR 32884 (June 27,
1994), I1l FERC Stats. & Regs. 130,996 (June 17,
1994).

566—A.2 Algonquin states that it is
revising its standards of conduct to
incorporate the changes required by
Order No. 566—A. Algonquin also states
that it is revising its standards to reflect
the Commission’s December 7, 1994
Order on Standards of Conduct in
Docket No. MG88-55-005.3

Algonquin states that copies of this
filing have been mailed to all parties on
the official service list compiled by the
Secretary in this proceeding.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
DC 20426, in accordance with Rules 211
or 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
or 385.214). All such motions to
intervene or protest should be filed on
or before February 3, 1995. Protests will
be considered by the Commission in
determining the appropriate action to be
taken but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-1839 Filed 1-24-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP94-397-004]

K N Interstate Gas Transmission Co.;
Notice of Refiling of Previously
Accepted Order No. 497 Compliance
Information

January 19, 1995.

Take notice that on January 13, 1995,
K N Interstate Gas Transmission Co.
(KNI), tendered for filing, Third Revised
Sheet No. 53 and Second Revised Sheet
No. 54, to its FERC gas Tariff Second
Revised Volume No. 1-B. These tariff
sheets are identical to those accepted on
July 27, 1994 in Docket No. MT94-5—
000. Through inadvertence, the tariff
sheets accepted in Docket No. MT94-5—
000 were not included in KNI’'s
September 13 filing in Docket No.
RP94-397, wherein KNI filed its
Revisions to Second Revised Volumes
No. 1-A and B.

2 Standards of Conduct and Reporting
Requirements for Transportation and Affiliate
Transactions, Order No. 566, 59 FR 32885 (June 27,
1994), Il FERC Stats. & Regs. 130,997 (June 17,
1994); Order No. 566—A, order on rehearing, 59 FR
52,896 (October 20, 1994), 69 FERC 161,044
(October 14, 1994).

369 FERC 161,310 (1994).
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Any person desiring to protest with
reference to this filing should file a
protest with the Federal Energy
Regulatory Commission, 825 North
Capitol Street NE., Washington, DC
20426. All such protest should be filed
on or before January 26, 1995. All
protests filed with the Commission will
be considered by it in determining the
appropriate action to be taken. Copies of
this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-1835 Filed 1-24-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP95-30-003]

Koch Gateway Pipeline Company;
Notice of Proposed Changes in FERC
Gas Tariff

January 19, 1995.

Take notice that on January 12, 1995,
Koch Gateway Pipeline Company (Koch
Gateway), tendered for as part of its
FERC Gas Tariff, Fifth Revised Volume
No. 1, the following tariff sheets, to be
effective December 1, 1994

2nd Sub Fourth Revised Sheet No. 20
2nd Sub Fourth Revised Sheet No. 24

Koch Gateway states that on
December 15, 1994, it filed a
compliance filing in the above
referenced proceeding pursuant to
Commission’s order dated November 30,
1994. Koch Gateway states that it is
filing the above referenced tariff sheets
to correct typographical errors found on
the previously filed Sheets.

Koch Gateway also states that the
tariff sheets are being mailed to all
parties on the official service list created
by the Secretary in this proceeding.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street NE.,
Washington, DC 20426, in accordance
with §385.211 of the Commission’s
regulations. All such protests should be
filed on or before January 26, 1995.
Protests will be considered by the
Commission in determining appropriate
action to be taken, but will not serve to
make protestants parties to the
proceedings. Copies of this filing are on
file with the Commission and are
available for public inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-1833 Filed 1-24-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP88-259-071]

Northern Natural Gas Company; Notice
of Proposed Changes in FERC Gas
Tariff

January 19, 1995.

Take notice that on January 11, 1995,
Northern Natural Gas Company
(Northern), tendered for filing to become
part of Northern’s FERC Gas Tariff, Fifth
Revised Volume No. 1, the following
tariff sheets, to be effective December
27, 1994:

First Revised Sheet No. 242
First Revised Sheet No. 247
First Revised Sheet No. 249

Northern states that such tariff sheets
are being submitted in compliance with
the Commission’s Letter Order issued
December 27, 1994, in the above-
referenced Docket Nos. to reproduce the
terms and conditions of the pro forma
tariff sheets submitted with the
Stipulation and Agreement of
Settlement filed October 7, 1994.

Northern further states that copies of
the filing have been mailed to each of
its customers and interested State
Commissions.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street NE.,
Washington, DC 20426, in accordance
with Rule 211 of the Commission’s
Rules of Practice and Procedure (18 CFR
385.211). All such protests must be filed
on or before January 26, 1995. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Copies of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-1834 Filed 1-24-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP94-394-000]

Panhandle Eastern Pipe Line
Company; Notice of Technical
Conference

January 19, 1995.

In the Commission’s order issued on
October 6, 1994 in the above-captioned
proceeding, the Commission ordered
that a technical conference be convened
to resolve issues raised by the filing.
The conference to address the issues has
been scheduled for February 8, 1995, at
10:00 a.m. in a room to be designated at
the offices of the Federal Energy

Regulatory Commission, 810 First Street
NE., Washington, DC 20426.

Lois D. Cashell,

Secretary.

[FR Doc. 95-1832 Filed 1-24-95; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. EL95-19-000]

San Diego Gas & Electric Company;
Notice of Filing

January 19, 1995.

Take notice that on January 18, 1995,
San Diego Gas & Electric Company (San
Diego), filed a Petition For Enforcement
pursuant to Section 210(h) of the Public
Utility Regulatory Policies Act of 1978
(PURPA), or, in the alternative, for a
Declaratory Order. San Diego states that
the California Public Utilities
Commission (California Commission),
has ordered San Diego to sign long-term,
fixed price contracts with qualifying
facilities (Qfs) to purchase 491 MW of
new capacity that will come on line in
1997-99. San Diego asserts that these
new contracts will require payments
above its avoided cost and will
dramatically increase stranded costs in
a soon to be restructured electric utility
industry. San Diego requests the
Commission to relieve San Diego and its
customers from these California
Commission orders which it asserts
violate both PURPA and this
Commission’s regulations. 18 CFR Part
292.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). All such motions or
protests should be filed on or before
February 8, 1995. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 95-1840 Filed 1-24-95; 8:45 am]
BILLING CODE 6717-01-M
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ENVIRONMENTAL PROTECTION
AGENCY

[OPP-00401; FRL-4933-8]
FIFRA Scientific Advisory Panel; Open
Meeting

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of open meeting.

SUMMARY: There will be a 1-day meeting
of the Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA) Scientific
Advisory Panel (SAP) Subpanel on
Plant Pesticides to review a set of
scientific issues being considered by the
Agency in connection with Monsanto’s
application for registration of a
transgenic plant pesticide. The plant
pesticide contains the active ingredient
Bacillus thuringiensis subsp. tenebrionis
delta endotoxin protein as produced by
the CrylllA gene and its controlling
sequences in potatoes.
DATES: The meeting will be held on
Wednesday, March 1, 1995, from 8:30
a.m. to 4:30 p.m.
ADDRESSES: The meeting will be held at:
Crystal Mall #2, 11th Floor Conference
Room (Fish Bowl), 1921 Jefferson Davis
Highway, Arlington, VA 22202.
FOR FURTHER INFORMATION CONTACT:
By mail: Robert B. Jaeger, Designated
Federal Official, FIFRA Scientific
Advisory Panel (7509C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. Office location
and telephone number: Rm. 819B, CM
#2, 1921 Jefferson Davis Highway,
Arlington, VA, (703) 305-5369 or 7351.
Copies of documents may be obtained
by contacting: By mail: Public Docket
and Freedom of Information Section,
Field Operations Division (7506C),
Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Rm. 1128 Bay, CM #2, 1921 Jefferson
Davis Highway, Arlington, VA, (703)
305-5805 or 5454.
SUPPLEMENTARY INFORMATION: The
agenda for the meeting will be available
from the public docket within a week or
two prior to the meeting. Copies of
information submitted to the Agency in
support of this registration (MRID#
429322-01 thru 429322-20), and
Agency reviews of these data will be
available from the public docket. The
release of data is subject to section 10(g)
of FIFRA,; disclosure requires
submission of a signed Affirmation of
Non-multinational Status form. Contact
the OPP docket staff to receive a copy
of the form. Due to the volume of data

(in excess of 3,000 pages), callers will
receive the data on microfiche. A
papercopy of the data is available for
viewing in the docket.

Any member of the public wishing to
submit written comments should
contact Robert B. Jaeger at the address
or the phone number given above to be
sure that the meeting is still scheduled
and to confirm the Panel’s agenda.
Interested persons are permitted to file
written statements before the meeting.
To the extent that time permits and
upon advance notice to the Designated
Federal Official, interested persons may
be permitted by the chairman of the
Scientific Advisory Panel to present oral
statements at the meeting. There is no
limit on written comments for
consideration by the Panel, but oral
statements before the panel are limited
to approximately 5 minutes. Since oral
statements will be permitted only as
time permits, the Agency urges the
public to submit written comments in
lieu of oral presentations. Persons
wishing to make oral and/or written
statements should notify the Designated
Federal Official and submit 20 copies of
a summary no later than February 17,
1995, in order to ensure appropriate
consideration by the Panel.

Information submitted as a comment
in response to this notice may be
claimed confidential by marking any
part or all of that information as
“Confidential Business Information”
(CBI). Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the comment that does not
contain CBI must be submitted for
inclusion in the public docket.
Information not marked confidential
will be included in the public docket
without prior notice. The public docket
will be available for public inspection in
Rm. 1128 Bay at the address given
above, from 8 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. All statements will be made
part of the record and will be taken into
consideration by the Panel.

Copies of the Panel’s report of their
recommendations will be available 10 to
15 working days after the meeting and
may be obtained by contacting the
Public Docket and Freedom of
Information Section at the address or
telephone number given above.

Dated: January 19, 1995.
Daniel Barolo,
Director, Office of Pesticide Programs.
[FR Doc. 95-2009 Filed 1-24-95; 8:45 am]
BILLING CODE 6560-50—F

[OPP-30106; FRL—4934-2]

Notice of Limited Plant Propagation
Registration for a Plant-Pesticide

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA is proposing to issue a
limited plant propagation registration
under section 3(c)(5) of the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA) to Monsanto Company for
the Bacillus thuringiensis var.
tenebrionis (B.t.t) delta endotoxin
produced in potatoes for the purpose of
increasing reproductive plant materials
(plant propagation/seed production).
This limited plant propagation
registration will be restricted as to the
duration of the registration, time and
acreage of potatoes planted, the amount
of delta-endotoxin produced, and the
subsequent harvesting and processing of
the resulting crop. EPA is proposing to
issue this limited registration because
the intent of the plantings is to increase
reproductive plant materials.

DATES: Comments identified by the
docket control number [OPP-30106]
must be received on or before February
24, 1995.

ADDRESSES: By mail: Submit written
comments identified by the document
control number [OPP-30106] to: Public
Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460,
Attention: Phil Hutton. In person bring
comments to: Rm. 1132, CM #2, 1921
Jefferson Davis Highway, Arlington, VA.

Information submitted as a comment
concerning this notice may be claimed
confidential by marking any part or all
of the information as ““Confidential
Business Information” (CBI).
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the comment that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice. All written
comments will be available for public
inspection in Rm. 1132 at the address
given above, from 8 a.m. to 4 p.m.,
Monday through Friday, excluding
holidays.

FOR FURTHER INFORMATION CONTACT: Phil
Hutton, Biopesticides and Pollution
Prevention Division (7501W), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
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Washington, DC 20460. Telephone
number: (703) 308-8260.

SUPPLEMENTARY INFORMATION: EPA has
received several requests for
experimental use permits for plant-
pesticides which include acreage
dedicated solely to seed increase.
Because plant-pesticides are produced
in living plants, their commercial
development involves the propagation
and breeding of new varieties of the
crops producing the plant-pesticides.
This plant-breeding process also
involves increases of plant reproductive
materials prior to commercialization.
The production of propagative plant
products (such as seeds, tubers, corms,
cuttings, etc.) is an integral step in the
development of new commercial plant
varieties. Because of the biology of
plants and general planting and
harvesting restrictions associated with
plant propagation, this step usually
takes an entire year in the product
development cycle. In the case of tree
crops, it may take much longer.

EPA has considered procedural
options under FIFRA which would
allow plant-pesticides to be propagated
for the production of reproductive plant
materials under limited acreage and
conditions in instances where the
Agency has determined that such plant
propagation will not result in
unreasonable adverse effects to humans
or the environment. EPA has
determined that a limited registration
under section 3(c)(5) is an appropriate
regulatory vehicle for pesticides
produced in plants grown for the
purposes of plant propagation/seed
increase. A limited registration will
stipulate the conditions under which
the plantings could occur and may
include such restrictions as the acreage
to be planted, the design of the field
sites to ensure adequate containment,
the locations of the field sites, and any
other restrictions deemed necessary.
The Agency, in making its finding of no
unreasonable adverse effects, will rely
in part upon the restrictions set in the
limited registration. The limited
registration will also stipulate that the
company acquiring the registration is
liable for the actions of its cooperators
in terms of meeting the conditions of the
registration. Companies that wish to
make applications for a limited
registration under FIFRA section 3(c)(5)
for the purposes of plant propagation/
seed production should be cognizant of
tolerance requirements under the
Federal Food, Drug, and Cosmetic Act
(FFDCA). Crop destruction or other
actions to prevent the introduction of
the resulting crop into commerce will be
a necessary condition of a limited

registration in the absence of a tolerance
or exemption from the requirement of a
tolerance. Moreover, seeds or other
plant parts may be restricted in their
sale or distribution.

Monsanto has requested a limited
registration for plant propagation and
has proposed certain conditions for the
registration. The Agency has evaluated
the information and data that have been
submitted by Monsanto concerning the
potential risks from planting potatoes
producing Bacillus thuringiensis var.
tenebrionis (B.t.t.) delta endotoxin for
the purpose of increasing propagative
materials. The information and data
evaluated by the Agency to date has led
EPA to conclude that, under the
restrictions of the limited registration,
there will be no unreasonable adverse
effects to humans or the environment.

Therefore, EPA is proposing to issue
the following limited registration:

524-474. Monsanto Company, 700
Chesterfield Parkway North, St. Louis,
MO 63198. The approved limited
registration for plant propagation would
allow the use of 4,988.9 grams of
Bacillus thuringiensis cryllic delta
endotoxin produced in potato plants
grown from both tubers and plantlets
over a total of 8,186 acres. Planting of
the product would be limited to the
states of Colorado, Idaho, Maine,
Michigan, Minnesota, Montana,
Nebraska, New York, North Dakota,
Oregon, Washington, and Wisconsin.
The registration would be limited to
plantings from March 1, 1995 through
January 1, 1995, and would include
associated agronomic activities such as
the harvesting and processing of plant
propagative materials. Sale or
distribution of the crop or plant
propagative materials would be
prohibited. This registration would also
be limited in that all crops must be
either destroyed or stored for future
plantings or research.

Interested parties should note that
EPA will be holding a meeting of the
Scientific Advisory Panel on March 1,
1995, for consideration of a full
registration under FIFRA section 3(c)(5)
(i.e., a registration not restricted to
propagation, and unlimited acreage) for
this product. The scientific merits of a
proposed exemption from the
requirement of a tolerance will also be
discussed at this meeting.

List of Subjects

Environmental protection,
Biotechnology, Plant-pesticide,
Pesticides, Plants, Registration.

Dated: January 19, 1995.
Daniel Barolo,
Director, Office of Pesticide Programs.
[FR Doc. 95-1857 Filed 1-24-95; 8:45 am]
BILLING CODE 6560-50—F

[OPP-180959; FRL—-4930-2]

Receipt of Application for Emergency
Exemption To Use Fenoxycarb;
Solicitation of Public Comment

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA has received specific
exemption requests from the Oregon
and Washington Departments of
Agriculture (hereafter referred to as the
“Applicants’) for use of the pesticide
fenoxycarb (CAS 72490-01-8) to control
pear psylla (Cacopsylla pyricola) on up
to 10,200, and 26,000 acres of pears,
respectively. The Applicants propose
the first food use of an active ingredient;
therefore, in accordance with 40 CFR
166.24, EPA is soliciting public
comment before making the decision
whether or not to grant the exemptions.
DATES: Comments must be received on
or before February 9, 1995.

ADDRESSES: Three copies of written
comments, bearing the identification
notation “OPP-180959,” should be
submitted by mail to: Public Response
and Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St. SW,
Washington, DC 20460. In person, bring
comments to: Rm. 1128, Crystal Mall #2,
1921 Jefferson Davis Highway,
Arlington, VA.

Information submitted in any
comment concerning this notice may be
claimed confidential by marking any
part or all of that information as
“Confidential Business Information.”
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the comment that does not
contain Confidential Business
Information must be provided by the
submitter for inclusion in the public
record. Information not marked
confidential may be disclosed publicly
by EPA wit