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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510,

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FEDERAL RESERVE SYSTEM

12 CFR Part 225

[Regulation Y; Docket No. R-0843]
Revisions Regarding Tying
Restrictions

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board is adopting a final
rule amending the anti-tying provisions
of Regulation Y to permit a bank
holding company or its nonbank
subsidiary to offer a discount en its
praduct or service on condition that a
customer obtain any other product or
service from that company or from any
of its nonbank affiliates. Thus, the final
rule would generally remove Board-
imposed restrictions on tying when no
bank is involved in the arrangement and
the products are separately available for
purchase by the customer. The Board
believes that the amendment will
relieve bank holding companies of a
competitive disadvantage, promote
efficiency in the delivery of services,
and provide benefits for consumers.
EFFECTIVE DATE: January 23, 1995.

FOR FURTHER INFORMATION CONTACT:
Gregory A. Baer, Managing Senior
Counsel (202/452-3236), or David S.
Simon, Attorney (202/452-3611), Legal
Division; or Anthony Cyrak, Economist
(202/452-2917), Division of Research
and Statistics, Board of Governors of the
Federal Reserve System. For the hearing
impaired only, Telecommunication
Device for the Deaf (TDD), Dorothea
Thompson (202/452-3544).

SUPPLEMENTARY INFORMATION:
Background

Section 106(b) of the Bank Holding
Company Act Amendments of 1970 (12
U.S.C. 1972) generally prohibits a bank
from tying a product or service to

another product or service offered by
the bank or by any of its affiliates. A
bank engages in a tie for purposes of
section 106 by: (1) Offering a discount
on a product or service (the “tying
product”) on the condition that a
customer obtain some additional
praduct or service (the “tied product™)
from the bank or from any of its
affiliates; or (2) allowing the purchase of
a product or service only if a customer
purchases another product from the
bank or from any of its affiliates.
Although section 106 applies only when
a bank offers the tying product, the
Board in 1971 extended section 106 to
products offered by bank holding
companies and their nonbank
subsidiaries. 12 CFR 225.7(a).

On July 27, 1994, the Board proposed
an amendment to conform the anti-tying
provisions of Regulation Y more closely
to section 106 and its focus on banks.
59 FR 39709 (August 4, 1994). The
proposed amendment would permit
bank holding companies and their
nonbank subsidiaries to offer discounts
on packaged products when: (1) Both
the tying and tied products are offered
by bank holding companies or their
nonbank subsidiaries—in other words,
when no affiliated bank was involved in
the aryangement; and (2) both the tying
and tied products are separately
available for purchase at competitive
prices. If the package arrangement
included a product offered by an
affiliated bank, the proposed
amendment would not apply (although
the arrangement might qualify for
another exception adopted by the
Board).

General Summary of Comments

The Board received 31 comments on
its proposal. Those commenting
included 17 banking organizations,
eight trade associations, and five
Reserve Banks. Commenters
overwhelmingly supported the ~
proposed amendment, One banking
trade association opposed the Board's
proposal because it believed that a
blanket exception could have anti-
competitive effects in small towns. This
commenter recommended that the
Board act on exemption requests on a
case-by-case basis.

Discussion

The Board is adopting the amendment
substantially as proposed. It is
important to note that the amendment is

not an exception to section 106, which
applies only when a bank offers the
tying product—that is, when a bank is
varying the consideration or
conditioning the availability of a
produet in order to create an incentive
for the customer to purchase another
product.! The amendment will apply
.only when nonbanks offer all of the
packaged products—a case that would
otherwise be covered by the Board's
extension of section 106 to tying within
a bank holding company organization.

The amendment will not permit the
types of anti-competitive practices thal
the Board's regulatory extension was
designed to prevent. Neither bank
holding companies nor their
nonbanking subsidiaries generally
appear to possess sufficient market
power in the products that they offer to
impair competition.? Moreover, bank
holding companies and their nonbank
subsidiaries will continue to be
restricted by the antitrust laws—the
same restrictions that bind their non-
bank holding company competitors—
and the Board will retain the authority
to terminate or modify any arrangement
that resulted in anti-compelitive
practices. Section 106 will continue to
restrict tying by banks, and Regulation
Y will continue to restrict tying by a
nonbank when the tied product is
offered by an affiliated bank. Finally,
the amendment will rescind Regulation
Y’s restrictions on tying between
nonbanks only where discounting is
involved and the products are
separately available.

The final rule is further justified by
the competitive environment in which
bank holding companies and their
nonbank subsidiaries operate

! The purpose of section 106 was 1o prevent banks
from using their market power over certain
products to gain an unfair competitive sdvantage in
other products. See, e.g., S. Rep. No. 1084, 91s!
Cong., 2d Sess., 16 (1970). Although banks, like
their nonbank competitors, already were subiect 10
general antitrust prohibitions on tying. Congress
concluded that special restrictions were necessary
given the unique role of banks in the economy
Section 106's restrictions on banks are broader than
those of the antitrust laws, as no proof of economic
power in the tying product or anti-competitive
effects in the tied product market are required for
3 violation to occur

?For example, the “laundry list" activities in
which bank holding companies and their
nonbanking subsidiaries are permitted 1o engage are
generally conducted in competitive nationzl or
regional markels that are characterized by large
numbers of actual or potential competitors and low
barriers to entry See 12 CFR 225.25,
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nationwide. The amendment will
relieve bank holding companies of a
competitive disadvantage, promote
efficiency in the delivery of services,
and provide benefits for consumers. In
particular, the amendment will provide
customers with greater choices and
potentially lower costs by allowing bank
holding companies to offer the same
types of discounts that their competitors
already offer

Other Issues

The Board sought public comment on
several particulars of the proposed
amendment, including: (1) The Board’s
requirement that all products offered in
a package arrangement be separately
available for purchase; {2) that these
products be separately available *‘at
competitive prices™; and (3) the Board's
clarification that its authority to revoke
an exception that is resulting in anti-
competitive practices includes authority
to halt such practices at an individual
institution.

Commenters were split on the
proposed requirement that all products
in a package arrangement be separately
available for purchase, with five in favor
and seven opposed. The requirement of
separate availability, like the
requirement that the arrangement
involve a discount, effectively prevents
a bank holding company from
conditioning the availability of one
product on the purchase of another. In
a competitive market, a company should
be unable to profit from such an
arrangement—as customers are free 10
purchase the desired, tying product
from a'competitor without having to
purchase the less desired, tied product.
Although, as noted, the markets for
products offered by bank holding
company affiliates are generally
competitive, there may be a few markets
that are less competitive, and the
discounting and separate availability
restrictions would therefore act as a
further safeguard to protect against anti-
competitive practices in such markets.
Accordingly, these requirements will be
retained.?

Commenters generally opposed the
addition of a clarifying phrase providing
that products be separately available “at
competitive prices,” with four in favor
and seven opposed. The purpose of this
clarification was to prevent evasion of
the separate availability and discounting

3 The proposed rule contained specific language
emphasizing that all preducts in a package
arrangement must be separately available for
purchase by the customer Because all anti-tying
oxceptions granted by the Board already are subject
to this requirement, this language has been delsted
in the final rule to avoid redundancy. See 12 CFR
225.7(c)(1).

requirements. Such an evasion could
occur by establishing the price of a
product so far above its package price
that customers would effectively be
required to purchase the package in
order to obtain the product. The effect
would be the same as an explicit
conditioning of the availability of the
product, as described above. :
Commenters expressed concern about
the difficulties of determining what
constitutes a competitive price,
particularly ia products that are unusual
or unique. Because of these concerns,
the Board has not adopted this
clarification but will continue to
interpret “separately available" to'mean
available at a price that would generally
attract customers and therefore leaves
customers desiring a product a
meaningful choice between purchasing
the product alone or through a package.
Commenters did not object to the
Board's retained authority to revoke an
exception that is resulfing in anti-
competitive practices or the Board's
ability to halt such practices at an
individual institution. The Board has
retained such authority in the final rule,

Additional Relief Requested by the
Commenters

Several commenters suggested that
the Board grant addifional relief from
the tying restrictions of section 106 and
Regulation Y. In particular, nine
commenters recommended that the
Board completely repeal the extension
of section 106 to bank holding
companies and their nonbank
subsidiaries. Commenters also suggested
that the Board extend the proposed
amendment to allow a nonbank
subsidiary of a bank holding company
to offer a discount on a product or -
service to a customer who purchases a
product or service from a bank affiliate

Seven commenters recommended
revisions to the regulatory traditional
bank product exception recently
adopted by the Board.® The commenters
requested that the Board extend tife
regulatory traditional bank preduct
exception beyond cases where only
traditional bank products are part of the

4 See 12 CFR 225.7{b)(1). Section 106 contains an
explicit exception {fhe “statutory traditional bank
product exception’) that permits a bank to tie any
productor service toa loan, discount, deposit, or
trust service {a traditional bank product) offered by
that hank. The regulatory iraditional bank product
exception partially.extends the statutory traditional
bank product exception by perniitting a bank or any
of its affiliates to vary the consideration fora
traditional bank product on condition that the
customer obtain another traditional bank product
from an affiliate. In other words, a bank may offer
a customer a discount on one product [eg.a
deposit account) i the customer dbtains another
product {e.g., aloan) from an affiliate, so long as
both products are traditional bank products.

package. These commenters noted that
the statutory traditional bank product
exception permits a bank to tie any
product (not just a traditional bank
product) to a traditional bank product,
and suggested that the same exception
should apply to ties between affiliates.
Finally, several commenters requested
that the Board clarify the treatment of
operating subsidiaries of banks under
section 106 and further expand the
definition of traditional bank products.
The Board centinues to analyze all of
these issues and will consider these
proposals, and others, after the recent
amendments have been implemented.

Paperwork Reduction Act

No collections of information
pursuant to section 3504(h) of the
Paperwork Reduction Act (44 11.5.C,
3501 et seq.) are contained in the
proposed rule.

Regulatory Flexibility Act

It is hereby certified that this final
rule will not have a significant
economic impact on a substamntial

number of small entities that would be
subject to the regulation.
List of Subjects in 12 CFR Part 225
Administrative practice and
procedure, Banks, banking, Federal
Reserve System, Holding companies,
Reporting and recordkeeping
requirements, Securities.
For the reasons set forth in the

preamble, the Board amends 12 CFR
Part 225 as set forth below:

PART 225—BANK HOLDING
COMPANIES AND CHANGE iN BANK
CONTROL {REGULATION Y)

1. The authority citation for 12 CFR
part 225 is revised to read as follows:

Authority: 12 1L.S.C. 1817{j)(13), 1818,
18311, 1831p-1, 1843(c)(8). 1844(b), 1972(1),
3106, 3108, 3310, 3331-3351. 3907, and
3909.

2.In §225.7, a new paragraph (b)(3)
is-added and paragraph (c)(2) is revised
to read as follows:

§2257 Tying restrictions.

(b, = = =

(3) Discounts on tie-in arrangements
not involving banks. A bank holding
company or any nonbank subsidiary
thereof may vary the consideration for
any extension of credit, lease or sale of
propesty of any kind, or service, on the
condition or requirement that the
customer obtain some additional credit,
property, or service from itself ora
nonbank affiliate.

(C}k * *
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(2) Any exception granted pursuant to
this section shall terminate upon a
finding by the Board that the
arrangement is resulting in anti-
competitive practices. The eligibility of
a bank holding company or bank or
nonbank subsidiary thereof to operate
under-any exception granted pursuant
to this section shall terminate upon a
finding by the Board that its exercise of
this authority is resulting in anti-
competitive practices.

- * * * *

By order of the Board of Governors of the
Federal Reserve System, December 14, 1994.
William W. Wiles,

Secretary of the Board.
[FR Doc. 94-31186 Filed 12-19-94; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 872
[Docket No. 92N-0281]

Medical Devices; Classification of
Temporomandibular Joint Implants

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule,

SUMMARY: The Food and Drug
Administration (FDA) is classifying four
temporomandibular joint (TM])
implants, the total temporomandibular
joint prosthesis, the glenoid fossa
prosthesis, the mandibular condyle
prosthesis, and the interarticular disc
prosthesis (interpositional implant), into
class III (premarket approval). These
actions are being taken under the
Federal Food, Drug, and Cosmetic Act
(the act), as amended by the Medical
Device Amendments of 1976 (the 1976
amendments) and the Safe Medical
Devices Act of 1990 (the SMDA).
EFFECTIVE DATE: January 19, 1995.

FOR FURTHER INFORMATION CONTACT:
Joseph M. Sheehan, Center for Devices
and Radiological Health (HFZ-84), Food
and Drug Administration, 2098 Gaither
Rd., Rockyille, MD 20850, 301-594—
4765, ext. 157.

SUPPLEMENTARY INFORMATION:
L. Background

In the Federal Register of September
18, 1992 (57 FR 43165), FDA issued a
proposed rule to classify certain TM]
implants into class Il Initially, FDA
provided for interested persons to
submit written comments on the
proposal by November 17, 1992. In

response to a request for an extension of
the comment period, in the Federal
Register of December 1, 1992 (57 FR
56876), FDA extended the comment
period until December 8, 1992.

Subsequently, in the Federal Register
of February 14, 1994 (59 FR 6935), FDA
reproposed to classify two TM]
implants, the mandibular condyle
prosthesis and the glenoid fossa
prosthesis, into class III (premarket
approval) to reflect the recommendation
of the Dental Products Panel (the panel)
with respect to the classification of
these devices.

I1. Response to Comments

The agency received 54 comments
responding to the proposed rule and one
comment responding to the reproposed
rule. These comments were submitted
by a law firm, oral and maxillofacial
surgeons who placed TM] implants,
manufacturers and distributors of TM]
implants, and TM] implant recipients.

1. In the preamble to the proposed
rule, FDA advised interested persons
that the agency lacked evidence that the
total TM] prosthesis was legally in
commercial distribution before May 28,
1976. If the device was first introduced
into interstate commerce after May 28,
1976, it would be in class IlI in
accordance with section 513 of the act
(21 U.S.C. 360c). FDA specifically
requested comments on this issue. In
response, FDA received several
comments stating that the total TMJ -
prosthesis was legally in commercial
distribution in the United States before
May 28, 1976, and one comment to the
contrary.

FDA has determined, from
information submitted in comments,
that two firms, TM]J Implants, Inc.,
Golden, CO, and the
Temporomandibular Joint Research
Foundation, La Cresenta, CA, were
commercially distributing the total TM]
prosthesis in the United States on or
before May 28, 1976. Thus, the agency'
has concluded that the total TM]
prosthesis is, in fact, a preamendments
device and should be classified along
with the other TM] implants.

2. Several comments stated that
classification of TM] implants into class
I (premarket approval) might result in
the unavailability of these devices for
clinical use or in a movement to ban
them. One manufacturer of total TMJ
implants stated that, if the total T™MJ
implant is classified into class I1, the
expense of preparing a PMA would
force that manufacturer to discontinue
marketing the device.

Under the statute, FDA classifies a
device into class III, and subsequently
requires submission of PMA's for the

device, when FDA has determined that
premarket approval is necessary to
provide reasonable assurance of the
safety and effectiveness of the device.
The classification of a device, therefore,
is based on considerations related to the
safety or effectiveness of the device.

FDA disagrees that classifying TM]
implants into class 11l will necessarily
result in the unavailability and/or the
banning of these devices because of the
procedural safeguards contained in the
statute. The effect of classifying a device
into class III is to provide each
manufacturer of the device with
sufficient time to conduct necessary
testing of the device (a minimum of 30
months) and then to submit a PMA to
FDA by a date to be set in a future
regulation under section 515(b) of the
act (21 U.S.C. 360e(b)(1)). That
regulation is promulgated using notice-
and-comment rulemaking, in
conjunction with which manufacturers
are permitted to petition for
reclassification. Moreover, pursuant to
section 501(f) of the act (21 U.S.C.
351(f)(1)), a preamendments device may
continue to be sold throughout this time
period and while a PMA is gending.

FDA is not attempting to ban TM]
implants by classifying them into class
1II. In fact, by eventually requiring
submission of PMA’s for these devices,
FDA will be giving manufacturers the
opportunity to establish that the devices
are safe and effective. The classification
of a device into class III neither results
in nor is it related to the banning of a
device under section 516 of the act (21
U.S.C. 360f).

3. Several comments stated that, for
reconstruction of the
temporomandibular joint, non-
Proplast™ TMJ implant devices are
superior to autogenous materials. One
comment stated that partial fossa
protheses are safe and effective.
Comments from patients and TM]
prostheses manufacturers stated that
they experienced favorable results
following implantation of the total TM]
prosthesis.

In classifying these devices, FDA is
determining the level of regulatory
control needed to provide reasonable
assurance of their safety and
effectiveness. Whether non-Proplast™
TM] implants are superior in safety and
effectiveness to autogenous materials, or
whether partial fossa prostheses are
perceived as safe and effective, is not
relevant to this determination.

In accordance with section 513(a)(3)
of the act, the agency relies on valid
scientific evidence to determine the
classification of a device. According to
§860.7(c)(2) (21 CFR 860.7(c)(2)), valid
scientific evidence includes evidence
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from well-controlled investigations,
partiaily controlled studies, studies and
objective trials without matched
controls, well-documented case
histories conducted by gqualified
expeits, and reports of significant
human experience with a marketed
device. Valid scientific evidence does
not include isolated case reports,
random experience, reports lacking
sufficient details to permit scientific
evaluation, or unsubstantiated opinions,
Thus, the isolated case reports, random
testimonials, and unsubstantiated
opinions received in response to the
proposed rule cannot be regarded as
valid scientific evidence upon which
the classification of TMJ implants can
be based.

4. One comment stated that the
agency's failure to provide the panel
information relating to TMJ devices
made of materials other than Proplast™
limited the panel’s consideration and
should limit the scope of its
classification recommendation
accordingly.

FDA disagrees with this comment. As
stated in the legislative history of the
Medical Device Amendmerits of 1976:

In requiring a panel’s classification
recommendation to include a summary of the
reasons for the recommendation and 2
summary of the data upon which the
recommendation is based, the objective is to
assure that the record accurately reflects the
basis for the panel’s recommendations. The
use of the term “data” is not intended to refer
only to the results of scientific experiments
but should also consist of less formal
evidence, other scientific information, or
judgments of experts when available. The
requirement is not intended to imply that a
panel must have received evidence with
respect to safety and effectiveness of a device
before it can make a classification
recommendation. Under this premise, the
burden of providing evidence substantiating
the safety and effectiveness of a device rests
on the manufacturers, and the absence of
sufficient data may be referred to in a panel’s
recommendation as the reason for
classification of a device into class [IL.

(See H. Rept. No. 94-853, 94th Cong..
2d sess. 40 (1976), p. 40).

5. One comment asserted that the
references cited by FDA in the proposed
rule classifying the total TM] implant
did not exist at the time of the panel
meeting and, therefore, could not have
been evaluated by the panel when
making its recommendation.

FDA disagrees with this comment. It
is true that some of the information
cited by FDA in support of its proposed
classification of the total TM] implant
did not exist at the time of the panel’s
April 21, 1989, meeting. However, the
proposed rule reflected not only the
panel’s recommendations, but also
FDA'’s determinations regarding the

proper classification of these devices.
The proposed rule did net state or imply
that the panel relied on all the data cited
by the agency in support of the
proposed rule:

6. Several comments suggested that,
when classifying these devices, FDA
should distinguish TM] prostheses
containing Proplast™ from those not
containing that material. These
comments recommended that only
devices containing Proplast™ should be
classified. Some comments stated that
the risks to health identified in the
proposed rule are based only on data
associated with the failure of TM]J
prostheses containing Proplast™ One
comment stated that Proplast™
implants and non-Proplast™ implants
(specifically cobalt chrome and
polymethylmethacrylate (PMMA)
prostheses) should be classified
separately because the difference in the
material used in these implants
significantly affects their safety and
effectiveness. Several comments stated
that surgeons and TM] implant
manufacturers had observed no specific
cases of the risks to health identified in
the proposed rule in several patients
implanted with a non-Proplast™ total
TM] prosthesis. Some comments stated
that these risks to health were not
observed in patients implanted with
TM]J prostheses manufactured by
specific manufacturers. In contrast, .
several comments said that these risks
were observed often in patieats
implanted with TMJ implants
containing Proplast™.

According to § 860.5(c}(3), when FDA
initially classifies a device, it may
consider safety and effectiveness data
developed for other devices of the same
generic type. A generic type of device
includes devices that do not differ
significantly in purpose, design,
material, energy source, function, or any
other feature related to safety and
effectiveness, and for which similar
regulatory controls are sufficient to
provide reasonable assurance of safety
and effectiveness (see § 860.3(i)).

The transcript of the April 21, 1989,
panel meeting demonstrates that the
panel considered TM] implants
composed of various materials, i.e.,
silicone, Proplast™, dural grafts, fascia,
vitallium, acrylic, meniscle and silastic,
before making its recommendations
with respect to classification. Evidence
submitted during the panel meeting
revealed that similar risks and similar
safety and effectiveness concerns are
associated with all TMJ implants,
regardless of material composition.
Based on the evidence provided, the
panel conciuded that TM] devices
composed of different materials raise

the same safety and effectiveness
questions. Thus, the panel concluded.
and FDA agrees, that TM] implants of
all materials should be regulated within
the four generic types of devices
identified because the devices do not
differ significantly in the safety and
effectiveness questions raised and,
consequently, similar regulatory
controls will be needed to provide
reasonable assurance of their safety.and
effectiveness.

7. Comments stated that one of the
health risks identified in the proposed
rule, loosening of the total TM]
prosthesis, is directly related to the
health of the bone at the implant
interface. These comments asserted that
loosening of the device does not occur
unless there is a void of suitable bone.

As stated in the preamble to the
proposed rule, FDA has determined that
the screws used to anchor the implant
may loosen, resulting in implant
loosening or displacement which may
cause changes in bite, difficulty in
chewing, limited joint function and
unpredictable wear on implant
components (see Refs. 2 through 5). The
agency has not received any new
information to cause FDA to change its
opinion.

8. Some comments asserted that FDA
should classify all the TM]J implants
into class I1 because special controls
would allow the agency to impose
special conditions on these devices,
such as postmarket surveillance. One of
these comments, received from a TM]
implant manufacturer, recommended
that FDA classify TMJ cobalt-chrome-
PMMA implants into class 11.

FDA disagrees with these comments.
FDA believes that insufficient
information exists to establish that
special controls would provide
reasonable assurance of the safety and
effectiveness of these devices. FDA
believes that a PMA is necessary to

ovide such assurance. Furthermore,
postmarket surveillance is not limited to
class Il devices. Thus, at some future
time, FDA may request that
manufacturers of TMJ implants conduct
postmarket surveillance of these
devices.

9. One comment urged that the total
temporomandibular joint prosthesis and
the interarticular implant be given high
priority in calling for PMA's. One
comment disagreed, stating that FDA
cannot give the total TM] prosthesis
high priority in calling for PMA’s when
the panel recommended low priority.
Another comment expressed concern
that manufacturers of these prostheses
will not have to submit PMA’s 10 FDA
for at least 2% years and will be
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permitted to market the devices in the
interim.

Pursuant to sections 501(f) and 515(b)
of the act, TM] implant manufacturers
may continue to commercially
distribute their devices without filing a
PMA for 30 months after the effective
date of the final rule classifying these
implants into class T or until 90 days
after FDA issues a final rule requiring
premarket approval for the devices,
whichever is later. Moreover, section
515(i) of the act shows a clear
congressional intent that FDA move
forward with requiring the submission
of PMA’s for all preamendments
devices. Thus, regardless of the prionity
assigned for calling for PMA's,
eventually PMA"s will be required for
all class Ill preamendments devices that
are not reclassified. Furthermore, it
should be noted that a panel
recommendation isenly a
recommendation that FDA may adopt or
reject. FDA believes that it is
appropriate to require PMA's for all T™J
implants as soon as possible under the
acl.

10. Two-comments objected that the
glenoid fossa prosthesis and the
mandibular-condyle prosthesis should
not beclassified into class TH because
the panel did not recommend that they
be classified into class TH.

Subsequent to issuing the proposed
rule, the panel] reconvened on February
11, 1993, and recommended that the
mandibular condyle prosthesis and the
glenoid fossa prosthesis be classified
into class T, Based -on this
recommendation, FDA issued a
reproposed rule in the Federal Register
of February 14, 1994 (59 ¥R 6935), to
classify the devices into class ML

11. One comment stated that the
classification process for the TM]
implants was flawed and should be
reinitiated because of events which
transpired between the April 1989 panel
recommendation and the tssuance of the
proposed rule. During this time, the
SMDA was passed. Among other things,
the SMDA changed the classification
definitions for medical devices.

FDA disagrees with this.comment. 1t
is the agency's position that the SMDA
does not require the agency to abtain a
new classification recommendation
from a panel which had recommended
classification under the previous
standard.

As stated previously, the agency is not
bound to adopt a panel’s
recommendation. Moreover, in light of
the significant risks to health identified
by the panel, FDA believes it is
extremely unlikely that the panel would
have recommended that the devices be

classified into class Il under the new
definition.

12.0n its.own initiative, FDA has
deleted the words, “naturally
occurring” from the identifications of
glenoid fossa prosthesis and mandibular
condyle prosthesis because the standard
of care now indicates that these devices
may now interface not only with
naturally occurring surfaces but also
with artificial surfaces.

II1. References

The following referencees have been
placed on display in the Dockets
Management Branch (address above)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday

1 Transcripts of the Dental Products Panel
meeting, April 21, 1989.

2. Transcripts of the Dental Products Panel
meeting, February 11, 1993,

3. Fontenot, M. G ,and J. N Kent, “In-vitro
and In-Vivo Wear Performance of TM]
Implants,” abstract, International Association
of Dental Research, 1991

4. Kent, . N, and M. S. Block,
“Comparison of FEP-and UPE Gleneid Fossa
Prosthesis,” a@bstract, International
Association of Dental Research, 1991

5. "“Clinical Information on the Vitek TM]
Interpositional (IPI) Implant and the Vitek-
Kent (VK) and Vitek-Kent 1 (VK-1) TM]
Implants,” and **Vitek Patient Notification
Program,"" an FDA publication, 1991

6. Kent, J. N , “VK Partial and Total Joint
Reconstruction," Current Concepts of TM]
Total Joint Replacement, University of
Medicine and Dentistry of New Jersey, pp 1-
8, March 1992

7 Primely, D;, Jr “Histological and
Radiological Evaluation of the Proplast™-
Teflon Interpositional Implant in
Temporomandibular Joint Reconstruction
Following Meniscectomy,'" thesis, Master
Degree in Oral Maxillofacial Surgery
University of lowa, May 1987

8. Westlund, K. ] . “An Evaluation Using
Computerized Tomography of Clinically
Asymptomatic Patients Following
Meniscectomy and Temporemandibular Joint
Reconstruction Using the Proplast™-Teflon
Interpositional Implant,” thesis, Masters
Degree in Oral and Maxillofacial Surgery
University of lowa,May 1989.

9. Wagner,] D, and E: L. Mosby.
“Assessment of Proplast™-Teflan Disc
Replacements,” Journal of Oral and
Maxillofacial Surgery, 48:1140-1144, 1990

10. Florine, B K., et al., “Tomographic
Evaluation of Temporomandibular Joints
Following Discoplasty or Placement of
Polytetrafluoroethylene Implants,” Journal of
Oral and Maoxillofacial Sungery, 48:183-188.
1988. )

11 Heffez, L., et al., “CT Evaluation of TMJ
Disc Replacement with a Proplast™ Teflon
Laminate," Journal of Oral and Maxiliofacial
Surgery, 45:657-665, 1987

12 Ryan, D E., “Alloplastic Implants in
the Temporomandibular Joint,” Oral and
Maxillofacial Surgery Clinics of North
America. 1:427 1989.

13. Valentioe, J. D., “Light and Electron
Microscopic Evaluation of Proplast™ I TMj
Disc Implants.” Journal of Oral and
Maxillofacial Surgery, 47:689-696, 1989 !‘

14. Logrotteria, L., et. al., “Patient with
Lymphadenopathy Following
Temporomandibular Joint Arthroplasty with
Proplast™." The Hour of Craniomandibular
Practice, vol. 4, No. 2:172-178, 1986

15. Berarduci, J. P., etaal,, “Perforation into
Middle Cranial Fossa as a Sequel to Use of
a Proplast™-Teflon Implant for
Temporomandibular Joint Reconstruction,”
Journal of Oral and Maxillofacial Surgery
46:496—498, 1990,

16. Berman, D. N., and S L. Pronstein.
“'Osteo Phytic Reactionto a
Polytetrafluoroethylene Temporomandibular
Joint Implant,” Oral Surgery. Oral Medicine.
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Section of the American Journal of
Orthodontics and Oral Surgery), 69:20-23,
1990

IV. Environmental Imapct

The agency hasdetermined under 21
CFR 25.24(e)(2) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
noran environmental impact statement
is required.

V. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866
and the Regulatory Flexibility Act (Pub
L. 96-54). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches thatmaximize net benefits
(including potential economic,
environmental, public health and safety
and other advantages; distributive
impacts; and equity). The agency
believes that this final rule is consistent
with the regulatory philosophy and
principles identified in the Executive
Order. In addition, the final rile is not
a significant regulatory action as defined
by the Executive Order and so is not
subject to review under the Executive
Order.

The Regulatory Flexibility Act
requires agencies to.analyze regulatory
options that would minimize any
significant impact of a Tule on small
entities. Because this mle does not
impose any new requirements, the
agency certifies that the final rule will
not have a significant economic impact
on a substantial number of small
entities. Therefore, under the Regulatory
Flexibility Act, no further analysis is
required.

List of Subjects in 21 CFR Part 872
Medical devices
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Therefore, under the Federal Food,
Drug, and Cosmetic Act, and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 872 is
amended as follows:

PART 872—DENTAL DEVICES

1. The authority citation for 21 CFR
part 872 continues to read as follows:

Authority: Secs. 501, 510, 513, 515, 520,
701 of the Federal Food, Drug, and Cosmetic
Act (21 U.S.C. 351, 360, 360¢, 360e, 360j,
371).

2. New §§872.3940, 872.3950,
872.3960, and 872.3970 are added to
subpart D to read as follows:

§872.3940 Total temporomandibular joint
prosthesis.

(a) Identification. A total
temporomandibular joint prosthesis is a
device that is intended to be implanted
in the human jaw to replace the
mandibular condyle and augment the
glenoid fossa to functionally reconstruct
the temporomandibular joint.

(b) Clgssification. Class HI.

(c) Date PMA or notice of completion
of a PDP is required. The effective date
of the requirement for premarket
approval has not been established. See
§872.3.

§872.3950 Glenoid fossa prosthesis.

(a) Identification. A glenoid fossa
prosthesis is a device that is intended to
be implanted in the temporomandibular
joint to augment a glenoid fossa or to
provide an articulation surface for the
head of a mandibular condyle.

(b) Classification. Class IIL

(c) Date PMA or notice of completion
of a PDP is required. The effective date
of the requirement for premarket
approval has not been established. See
§872.3.

§872.3860 Mandibular condyle prosthesis.

(a) Identlfication. A mandibular
condyle prosthesis is a device that is
intended to be implanted in the human
jaw to replace the mandibular condyle
and to articulate within a glenoid fossa.

(b) Classification. Class L

{c) Date PMA or notice of completion
of a PDP is required: The effective date
of the requirement for premarket
approval has not been established. See
§872.3.

§872.3970 Interarticular disc prosthesis
(interpositional implant).

(a) Identification. An interarticular
disc prosthesis (interpositional implant)
is a device that is intended to be an
interface between the natural
articulating surface of the mandibular
condyle and glenoid fossa.

(b) Classification. Class IIL

(c) Date PMA or notice of completion
of a PDP is required. The effective date
of the requirement for premarket
approval hasnot been established. See
§872.3.

Dated: November 25, 1994.
D. B. Burlington,

Director, Center for Devices and Radivlogical
Health.

[FR Doc. 94-31161 Filed 12-19-94; 8:45 am}
BILLING CODE 4160-01-F

DEPARTMENT OF DEFENSE
Office of the Secretary
32 CFR Part 62a

[DoD Instruction 1010.5]

Education and Training in Alcohol and
Drug Abuse Prevention

AGENCY: Office of the Secretary of
Defense, DoD.

ACTION: Final rule.

SUMMARY: The Department of Defense

‘hereby removes 32 CFR part 62a

concerning the Education and Training
in Alcohol and Drug Abuse Prevention.
This part has served the purpose for
which it was intended and is no longer
valid.

EFFECTIVE DATE: December 20, 1994.

FOR FURTHER INFORMATION CONTACT: L.M.
Bynum, Correspondence and Directives
Directorate, 1155 Defense Pentagon,
Washington, DC 20301-1155, (703) 697-
4111.

SUPPLEMENTARY INFORMATION: The part
was issued to reflect the contents of DoD
Instruction 1010.5 The Instruction was
canceled on December 9, 1994.

List of Subjects in 32 CFR Part 62a

Alcohol abuse, Drug abuse,
Education, Government employees.,
Military personnel

PART 62a—[REMOVED]

Accordingly, by the authority of 1
U.S.C. 301, 32 CFR part 62a is removed.
Dated: December 15, 1994.
L.M. Bynum,

AlLternate OSD Federal Register Linison
Officer, Department of Defense.

[FR Doc. 94-31215 Filed 12-19-94; 8:45 am]
BILLING CODE 5000-04-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 82
[FRL-5125-1]
RIN 2060-AD91

Protection of Stratospheric Ozone:
Supplemental Rule To Amend
Phaseout of Ozone-Depleting
Substances To Include Potential
Production Allowances for Methyl
Bromide

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: With this action, EPA
allocates potential production
allowances to producers who have
baseline allowances for the production
of methyl bromide. These potential
production allowances are intended
solely for the production of methyl'
bromide for export to Article 5
countries, as defined under Article 5 of
the Montreal Protocol on Substances
that Deplete the Ozone Layer. In
drafting the accelerated phaseout rule.
which was published in the Federal
Register on December 10, 1993, the
Agency inadvertently omitted methyl
bromide from the list of chemicals for
which potential production allowances
were granted. Today’s action correctly
allocates potential production
allowances for all control periods
beginning January 1, 1994, and ending
before January 1, 2001, equal to 10
percent of a company’s baseline
production allowances. The Agency
may propose potential production
allowances for methyl bromide for
control periods after January 1, 2001, at
a later date. Today’s action makes the
above-mentioned correction while
maintaining the goals of the accelerated
phaseout to protect human health and
the environment.

EFFECTIVE DATE: December 20, 1994.
Potential production allowances for
methyl bromide are granted for the 1994
control period (which began January 1.
1994) and for control periods until
January 1, 2001.

ADDRESSES: Materials relevant to this
amendment to the accelerated phaseout
of ozone-depleting substances are
contained in Air Docket No. A-92-13 at
U.S. Environmental Protection Agency,
401 M St., SW, Washington, DC 20460.
The public docket is located in room M-
1500, Waterside Mall (Ground Floor).
Material may be inspected from 8 a.m.
to 5:30 p.m. Monday through Friday. A
reasonable fee may be charged by EPA
for copying docket materials.
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information @n this amendment can also
be obtained from the Stratosphenic
Protection Information Hotline at 1—
800—-296-1996.

FOR FURTHER INFORMATION CONTACT: The
Stratespheric Protection Information
Hotline at 1-800-296-1996 or Tom
Land, Stratospheric Protection Division,
Office of Atmospheric Programs, Office
of Air and Radiation (6205]), 201 M
Street SW., Washington, DC 20460,
(202)-233-9185

1. Background

When Parties to the Montreal Protocol
on Substances that Deplete the Ozone
Layer {the Protocol) first met in 1987
they agreed in Article 2H to allow
additional production of contrelled
substances beyond ‘the levels being set
for the developed countries for
developing countries. The United
States, as well as other Parties to the
Protocel, recognized the need to
continue to supply controlled
substances to developing countries
during the period of scheduled
reductions.and for a limited time after
the phaseout of production of controlled
substances. Under Article 5 of the
Protocol, developing countries are
defined as Parties to the Protecol
consuming less than 0.3 kilograms per
capitaof class 1, Group 1and 11
controlled substances. These Article 5
countries have limited resources to
adopt alternative technologies to replace
the phased out controlled substances.
To ensure that such countries do not
purchase the technoloegies to produce
controlled substances and otherwise
bypass contrels.en controlled
substances, the Parties to the Protocol
agreed to provide a set-aside level of
production fer Article 5 countries.
Article 5 countries must ensure that
these imported controlled substances
are used to meet basic demestic needs.

The Environmental Protection Agency
(EPA) implements a program
domestically that limits and monitors
productien and consumption of
contrelled substances, including methy]
bromide. Production for Article 5
countries in the United States is
monitared by allocating potential
production allowances to those
companies that have baseline
production allowances. Since 1989, EPA
has allacated potential preduction
allowances equal to 10 percent af
baseline production allowances for
specific controlled substances. EPA
grants authorization to preducers to
convert potential production allowances
lo production allowances once they
have exported toan Atticle 5country
The Tuly 30, 1992, Federal Register

document (57 FR 3375), as well as the
December 10, 1993, Federal Register
document (58 FR 65018), explains these
controls; as well as the recordkeeping
and reporting required for such
transactions. The specific provisions
governing production for, and expert to,
Article 5 countries are in '§§ 82.9 and
82.11 Appendix D of subpant A of 40
CFR part 82 contains a listing of Arficle
5 coumntries.’

il. Summary of Propaesal

In the October 14, 1994 proposal to
grant potential production allowances
for methyl bromide, EPA discussed the
inadvertent omission of the allocation of
these allowances in the final rule
published December 10, 1993 (58 FR
65018). In drafting the December 10,
1993 final rule, EPA focused on the
level of contral of methyl bromide and
its phaseout, but inadvertently failed to
allocate additional preduction
allowances of methyl bromide for
exports to Article 5 countries. Due to
this oversight, EPA proposed on October
14 to allocate potential production
allowances to methyl bromide
producers equal to 10 percent of their
baseline production allowances
beginning in the current control period
(which began January 1, 1994). Because
section 82.11 indicates that
authorizations to convert potential
production allowances to production
allowances are valid during the control
period in which the controlled
substance departed the United States,
companies may use these potential
production allowances for methyl
bromide only for the contrel period in
which the shipment departed the
United States. The 10 pervent level of
additional production for Article 5
countries would wontinue until the
effective date of the phaseout of
production of methyl bromide, fanuary
1, 2001 ‘Section 602(d) of the Clean Air
Act Amendments of 1990 establishes
the phaseout date for methyl bromide by
stating that production may not extend
beyond “‘a date more than seven years
after January 1 of the year after the year
in which the substante is added to the
list of class I substances.” Methyl
bromide was added to the hst of class
I substances m 1993. With this proposal,
EPA is reserving action in allocating
potential production allowances for
control periods starting Jarruary 1, 2001,
and beyond.

VEPA is drafting a final rule that amends the
accelerated phaseout ruleto adjust the dates
relating 1oexports for Article 5 countries That final
rule will.also reflect \oday's amendments granting
methyl bromide potential preduction allowances

I11. Comments on the Proposal

a. Gemeral Comments

EPA received three comments on the
proposed allocation of potential
production allowances for methyl
bromide. Two of these.comments
support the allocation of potential
production allowances for methyl
bromide for export to Article 5
countries.

The two supporting comments agree
with EPA’s proposal stating that: “*(1)
The Agency has the legal authority to
adopt this amendment; (2) there isa
serious need for this. amendment; and
(3) this amendment will have no
adverse environmental consequences,"
The legal authority to grant potential
production allowances for methyl
bromide was discussed in the proposal
published Dctober 14, 1994 (59 FR
52126). One of the two supporting
comments acknowledged that, “there is
no contrary authority {within the
Montreal Protocol or the Clean Air Act
Amendments.of 1990) to these
previsions; therefore, EPA has the legal
authority to promulgate this amendment
to 40 CFR Part 82."

The two comments state, and EPA
agrees, that the need for this amendment
to allocate potential production
allowances for methyl bromide stems
from a need to maintain
competitiveness in world markets for
11.S. methyl bromide producers.
‘Without the additional production
allowances, U.S. companies are placed
at a competitive disadvantage relative 10
other producers of methyl bromide in
developed countries for the methyl
bromide markets in Asticle 5 countries.
The demand within Article 5 countries
for methyl bramide is smaller than the
potential global supply as currently
allowed under the Montreal Protocol
(100 percent of 1991 levels plus the 10
percent to meet basic domestic needs in
Article 5 countries). Therefare, methyl
bromide will be produced and exported
to Article 5 countries, regardless of
whether it is supplied by U.S.
companies or another Party EPA
believes that it is important for U.S.
producers of methyl bromide to
continue o maintain their position in
these markets as international contacts
will enable 1.S. companies to lead the
global transition to alternative
pesticides other than methyl bromide.

The two comments state, and EPA
agrees, that the allocation of potential
production allowances to LS.
companies for the export of methyl
bromide to Article 5 countries will not
have a detrimental environmental
impact, The allocation of potential
production allowances for methyl
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bromide to U.S. companies will not
change global emissions; nor will global
emissions increase if such additional
allowances are granted. Because the
demand for methyl bromide from
Article 5 countries is limited. the
percent of methyl bromide that will be
emitted during-the use and application
of methyl bromide will be the same,
regardless of the supplier.

The provisions in the Protocol for
additional production to meet the basic
domestic needs of Article 5'countries
were included by the Parties for sound
environmental policy reasons. The
additional production provided in the
U.S. by potential production allowances
is designed to meet the basic domestic
needs of Article'5 countries. The Parties
felt it would be preferable to meet the
basic domestic needs of Article 5
countries through production and
exports from existing facilities than
through construction of new production
facilities in Article 5 countries. If Article
5 countries were to build new
production facilities, the level of
production would not be subject to the
same controls as those in developed
countries and more methyl bromide
would potentially be produced over a
longer time period because Article 5
countries have a 10-year grace period
beyond the phaseout date for the
various ozone-depleting substances.

The third comment EPA received on
the October 14, 1994, proposal was from
an environmental group that also
expressed support for the Montreal
Protocol and the potential production
allowances for Article 5 countries.
However, the commenter expressed
concern about EPA’s argument
justifying the quantity of allowances
allocated. EPA does not believe this is
a valid concern as the quantity of
allowances authorized to be allocated
(the 10 percent additional production
for export to Article 5 countries) is not
set unilaterally by EPA, but is derived
from provisions of the Protocol.

The commenter also expressed
concern with EPA’s argument that if
U.S. companies do not produce methyl
bromide for Article 5 countries, another
Party will. The commenter indicated
that if this view is adopted by other
Parties, it would encourage increased
use and dependence on methyl bromide
by Article 5 countries. EPA disagrees
with these comments. As stated above,
the potential global supply of methyl
bromide far exceeds current demand in
Article 5 countries. Therefore, there is
no environmental benefit in denying
U.S. companies the 10 percent
additional production which is granted
under the Protocol Protecting
stratospheric ozone can only be

achieved through a cooperative global
effort and EPA does not wish to put U.S.
companiesat a disadvantage in
competing in the global methyl brémide
market unless there is an environmental
benefit. In this case, EPA does not
believe an environmental benefit would
accrue from a lesser allocation of
potential production allowances for
methyl bromide. Furthermore, denying
the potential production allowances
intended by the Parties to the Protocol
to be allocated to all producers of class

I substances at the 10 percent rate
would be disadvantage producers
without evidence of significant
environmental detriment,

The third comment also urged EPA to
revisit the issue and *‘to craft a more
stringent regulation regarding the
production of methyl bromide for export
to Article 5 countries." EPA believes
that the 10 percent allocation of
potential production allowances for the
export of methyl bromide to Article 5
countries in today's notice does not
preclude future consideration of more
stringent regulations for methy)
bromide. In fact, EPA is continuing fo
analyze methyl bromide’s role in
stratospheric ozone depletion and the
potential environmental and health
benefits that could potentially be
obtained through further regulatory
controls.

b. Use of Allocation and Conversions
During the Control Period

In the proposal of October 14, 1994,
EPA stated that the allocation of
potential production allowances for
Article 5 countries may be retroactive to
the beginning of the control period
starting january 1, 1994. In this final
action, EPA allocates.potential
production allowances for the control
period starting January 1, 1994, to those
companies with baseline production
allowances for methyl bromide.

EPA received a comment that further
clarification is needed that conversions
of potential production allowances into
production allowances should also be
made retroactive for the 1994 control
period. As noted earlier, authorizations
to convert potential production
allowances to production allowances
are valid during the control period in
which the controlled substance was
exported. Thus, EPA agrees with this
comment and will process requests to
convert potential production allowances
to production allowances for exports
that oceurred in the 1994 control period.

EPA will process authorizations to
convert potential production allowances
into production allowances for exports
that occur within the 1994 control
periad (before midnight of December 31,

1994) as long as the paperwork is
received by EPA before the final day of
the first quarter of 1995. The current
regulations refer to control periods and
do not prohibit companies from seeking
authorizations to convert for quantities
of methyl bromide exported, as long as
the export occurs in the same control
period in which the production
allowances are used. The export,
conversion and use of the production
allowances must all occur within the
same control period. Therefore, a
company that receives production
allowances through a conversion during
the first quarter of the year following the
export will not be able to use these
allowances for production, but may use
them to ensure compliance for the
control period in which the expont
occurred.

¢. Production Levels

With this amendment, EPA allocates
to companies that produced methyl
bromide in 1991 production up to 10
percent of their baseline allowances for
Article 5 countries for the control
periods starting January 1, 1994, and
ending before January 1, 2001. EPA is
setting the level at 10 percent ta be
consistent with Article 2H of the
Montreal Protocol, and to be consistent
with the approach used for all Class |
controlled substances except for Group
V11, the hydrobromofluorocarbons (no
additional production for Article 5
countries is granted under the Protoco]
for these chemicals.)

d. Use of 1994 Potential Production
Allowances

EPA received a comment that requests
a change in the procedures for the use
of 1994 production allowances and/or
consumption allowances for methyl
bromide exports to Article 5 countries.
The commenter makes two proposals 10
rectify the granting of potential
production allowances late in the 1994
control period. The commenter requests
that companies be able to use
production allowances converted from
1994 potential production allowances
for six months into 1995. As a less
desirable alternative, the commenter
suggests that, “production using the
converted potential production
allowances could occur in the 1994
control period without the requirement
that consumption allowances be
available at the time of preduction.”

EPA disagrees with the suggestions
for rectifying the late granting of
potential production allowances in 1994
because the Protocol establishes strict
limits on production for Parties to the
Protocol for each control period.
Therefore, EPA may not alter the
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definition of a control period, nor
exceed the limits on production fora
control period. EPA's regulations lay out
a system for allocating production and
consumption allowances in accordance
with the Protocol to limit production
and importation within control periods.
Both production allowances and
consumption allowances are needed
simultaneously, to be able to produce
within a control period. To extend the
use of allowances from one control
period into the following control periad
would be a violation of the United
States commitments under the Montreal
Protocol to limit production. EPA will
also not allow production without
consumption allowances. This would
set an unacceptable precedent that is
contrary to existing regulatory
requirements and the Protocol. EPA
suggests that the companies continue to
apply for consumption allowances for
exports to Article 5 countries and use
these to produce in conjunction with
existing production allowances and
those requested for conversion from
potential production allowances.

A commenter added that the time
taken to grant the conversion of
potential production allowances to
production allowances “requires at least
3 weeks after the documentation is
submitted to EPA.” EPA believes that
the average time taken to process a
request to convert is five days and
almost never exceeds ten working days.

e. Allocation After the Phaseout

In the October 14, 1994 proposal, EPA
reserved the right to allocate potential
production allowances after the
phaseout date for methyl bromide,
starting January 1, 2001, and beyond.
One comment was received suggesting
EPA state an intention to allocate
potential production allowance, at some
level, after the U.S. phaseout date. EPA
intends to analyze the role of methyl
bromide in the depletion of
stratospheric ozone as more scientific
information is gathered over the next
few years. EPA also intends to monitor
global and U.S. production of methyl
bromide and its use. At this time, EPA
cannot predict the future actions
relative to the post-phaseout period for
methyl bromide. Based on the
monitoring and analysis activities, EPA
will continue to consider proposing an
allocation of potential production
allowances after the U.S. phaseout date
for methyl bromide.

IV. Summary of Supporting Analysis
A. Executive Order 12866

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency

must determine whether this regulatory
action is “significant” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines “significant”
regulatory action as one that is likely to
lead to a rule that may:

(1) have an annual effect on the
economy of $100 million or more, or
adversely and materially affect a sector
of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities;

(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) materially alter the budgetary
impact of entitlement, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

It has been determined by OMB and
EPA that this amendment to the final

' rule is not a “‘significant regulatory

action’” under the terms of Executive
Order 12866 and is therefore not subject
to OMB review.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601-602, requires that Federal
agencies examine the impacts of their
regulations on small entities. Under 5
U.S.C. 604(a), whenever an agency is
required to publish a general notice of
proposed rulemaking, it must prepare
and make available for public comment
an initial regulatory flexibility analysis
(RFA). Such an analysis is not required
if the head of an agency certifies that a
rule will not have a significant
economic impact on a substantial
number of small entities, pursuant to 5
U.S.C. 605(b).

EPA believes that any impact that this
amendment will have on the regulated
community will serve only to provide
relief from otherwise applicable
regulations, and will therefore limit the
negative economic impact associated
with the regulations previously
promulgated under Section 604 and
606. An examination of the impacts on
small entities was discussed in the final
rule (58 FR 65018 and 58 FR 69235).
That final rule assessed the impact the
rule may have on small entities. A
separate regulatory impact analysis
accompanied the final rule and is
contained in Docket A—92-01. I certify
that this amendment to the accelerated
phaseout rule will not have any
additional negative economic impacts
on any small entities.

C. Paperwork Reduction Act

Any information collection
requirements in a rule must be
submitted for approval to the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. Because no additional
informational collection requirements
are required by this amendment, EPA
has determined that the Paperwork
Reduction Act does not apply to this
rulemaking and no new Information
Collection Request document has been
prepared.

List of Subjects in 40 CFR Part 82

Environmental protection,
Administrative practice and procedure,
Air pollution control, Chemicals,
Chlorofluorocarbons, Exports, Reporting
and recordkeeping requirements,
Stratospheric ozone layer.

Dated: December 13, 1994.
Carol Browner,
Administrator.

40 CFR Part 82 is amended as follows:

PART 82—PROTECTION OF
STRATOSPHERIC OZONE

1. The authority citation for part 82
continues to read as follows:

Authority: 42 U.S.C. 7414, 7601, 7671—
7671q.

Subpart A—Production and
Consumption Controls

2. Section 82.9 is amended by revising
paragraphs (a) introductory text, (a)(1)
and (a)(2) to read as follows:

§82.9 Availability of production
allowances in addition to baseline
production allowances.

(a) Every person apportioned baseline
production allowances for class I
controlled substances under § 82.5 (a)
through (f) is also granted potential
production allowances equal to:

(1) 10 percent of his apportionment
under §82.5 for each control period
ending before January 1, 2000 (January
1, 2001 for methyl bromide); and

(2) 15 percent of his apportionment
under §82.5 for each control period
beginning after December 31, 1999, and
ending before January 1, 2011 (January
1, 2013 in the case of methyl
chloroform; except for methyl bromide
which is reserved).

- * * * *

[FR Doc. 94-31232 Filed 12-19-94; 8:45 am]
BILLING CODE 8560-50-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration
42 CFR Parts 409, 413, 418 and 484
[BPD-468-F}

RIN 0938-AD78

Medicare Pragrany; Medicare Coverage
of Home Health Services, Medicare

Conditions of Participation, and Home
Heaith Alde Supervision

AGENCY: Health Care Financing
Administration (HCFA), BHS.

ACTION: Final rule.

SUMMARY: This regulation specifies
home health aide supervision and duty
requirements applicable to all home
health agencies (HHAs) and hospices
that furnish home health aide services
under the Medicare program. It alse
specifies limitations and exclusions
applicable to home health services
covered under Medicare. The purpose of
this regulation is to clarify Madicare
home health policy and to promote
consistent administration of the home
health benefit.

EFFECTIVE DATE: These regulations are
effective on February 21, 1995.
ADDRESSES: For comments that refate to
information collection reguirements,
mail @ copy of comments to: Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Room 10235, New Bxecutive Office
Building, Washington, DC 20503, Attn:
Allison Herron Eydt, HCFA Desk
Officer.

FOR FURTHER INFORMATION CONTACT: John
J. Thomas, {410} 966-4623.

SUPPLEMERTARY INFORMATIONT
Background

Home health services are fumished ta
the eldesly and disabled under the
Hospital Insurance (Part A] and
Supplemental Medical Insurance (Part
B) benefits of the Medicare program.
These services generally must be
furnished by a home health agency
(HHAY) that participates in the Medicare
pmgram. be provided on e visiting basis
in the bereficiary’s home and include
the following:

e Past-time or intermittent nursing
care furnished by or under the
supervision of a registered nurse.

» Physical, occupational, or spesch
therapy. ;
* Medical social services nnder the

direction of a physician.

« Part-time or intermittent home
health aide:services,

- o Medical supplies{other than drugs

and biologicals} and durabile medical
uipment.

eq. gcrviceaofhiemaandresidentsif

the HHA is owned by or affiliated with

a hospital that has an approved medical

education program.

The exception to the requirement that
services be furnished in the home
includes those services that require the
kinds of equipment that caunot be
brought to the hame and are provided
under arrangement with an HHA ina
haspital, skilled nursing facility, or
rehabilitation agency.

In erder for any bome health services
to be covered under Medicare, specific
requirements contained ix the Social
Security Act (the Act) must be met.
Section 186%(m) of the Act requires that
the services be furmished under a plan
of care established and periedically
reviewed by a physician. Sections
1814(e){2}(C) and 1835{aj{2}{A) of the
Act provide requirements for caverage
undeerAandPanB,nspamvely
Both sections require that a physician
certify that the beneficiary is: Under a
ph)smnscue. underaphno‘me
established and periodically reviewed
by a physician; confined to the home;
and is in need of skilled nursing care on
an intermittent basis, physical therapy
or speech pathology services, or has a
continued need for occupationalk
therapy when eligibility for home health
services has been established because of
a priox need for intermittent skilled
nursing care, speech pathology services,
or phys:ca.l therapy i in the current or

certification

Section 1861{m){4) of the Act
provides that before Medicare will cover
home health aide sexvices, the home
health aides must successfully complete
a training and competency evaluation

rogram approved by the Secre
A S%i:txon lgfir(dd]bgf the Act dt:ﬁrynes
hespice care and sets forth the Medicare
hospice care provisions. Under section
1861(dd)1)(D](i] of the Act, the services
of a home health aide are covered as a
hospice service anly if the aide has
successfully completed a training and
competency evaluation p that
meets the requirements established by
the Secretary.

Medicore Home Health Care Initiotive

In response ta the challenges facing
the delivery of home health care, HCFA
has recently undertaken the Medicare
Home Health itiative to identify
opportunities for improvement in the
Medicare home health benefit. In our

.effort to identify, develop and

implement improvements, the initiative
takes an integrated approach to the
policy, quality assuramee, and

operational elements of the benefit. To
ensure that recommendations for
improvement reflect the eve
experience of individuals and
organizations involved in home health
care, we will include representatives of
home health consumers and providers
as well as professional organizations,
intermediaries, and States (incloding
State Medicaid agencies) in the ongoing
development and implementation of
improvements to the Medicare home
health benefit. The initiel meeting
hetween HCFA and these
representatives was held on May 16, 17,
and 18, 1994. Additional meetings are
planned ir the coming manths.
Although we propesed this rule
before the Home Health Initiative begun
and so developed it independent of the
initiative, we consider the rule’s
provisions to be consistent with the
goals of the initiative. A major goal of
the initiative is to enhance the
effectiveness and efficiency of Medicare
home health benefit ional and
administrative activities. By clari
several aspects of Medicare home health
policy, this final rule promotes the
consistent administration of the home
health benefit and therefore constitutes
a significant effort to meet this goal.

Provisions of the Proposed Regulations

On September 27, 1991 {56 FR 49154),
we propased to revise home health
services regulations cantained im 42
CFR part 409, subpart E; part 418,
subpart D) and part 484, subpart C. The
reader can find all of the details of aur
propesal in that document. The
proposed revisions involved a
reorganization of the existing
provisions, technical and editorial
changes, and the following substantive
additions or revisions to the regulations

A. Hame Heelth Aide Duties and
Supervision

« We propaesed to define the duties of
the home health aide as including, but
not limited to, hards-on personal care,
simple procedures that are an extension
of therapy or nursing services,
assistance in ambulation or exezcise,
and assistance in administering
medications that are ordinasily self-
edministered. We also proposed that
written patient care instructions for the
home health aide had te be pregared by
the registered nurse or other appropriate

professional respansible for the

supervision of the aide.

¢ We proposed to medify the
requiramentsgoverning superwsxon of

_ home health aide services to require the

following:
+ tf the patient is receiving skillad
care as wetl as aide services, the
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registered nurse or other appropriate
professional must make a supervisory
visit to the patient’s home at least once
every 2 weeks. If the aide is an
employee of the HHA or hospice, at
least one of these visits each month
must be made while the aide is
providing care to the patient. If the aide
isnot an employee of the HHA or
hospice, the HHA or hospice must
perform all supervisory visits of that
aide while the aide is providing care to
the patient.

+ 1f the patient is receiving home
health aide services but is not receiving
skilled care, the supervisory visit must
occur not less than once every 62 days.

* We proposed to identify the
responsibilities of an HHA or hospice
that chooses to provide home health
aide services under arrangements with
another organization as ensuring the
overall quality of care provided by the
iide, supervising the aide, and ensuring
the aide has met the training
requirements.

B. Conditions for Payment

Generally, we proposed the following
requirements for payment of home
health services:

» A requirement that the services
must be furnished to an eligible
beneficiary by, or under arrangements
with, an HHA that meets the HHA
conditions of participation and has in
effect a Medicare provider agreement.

» The physician certification and
recertification requirements for home
health services described in 42 CFR
424.22.

* The coverage requirements
discussed below.

C. Beneficiary Qualifications for
Coverage of Services

We proposed that the beneficiary
must be under the care of a physician
who establishes the plan of care and
that a doctor of podiatric medicine may
establish a plan of care under certain
circumstances.

I). Requirements for the Plan of Care

We set forth the criteria that would
have to be met in order for the plan of
care to be considered acceptable. We
addressed:

* Those items that must be contained
in the plan of care.

* The specificity of the physician’s
orders for services.

* The timing of review of the plan of
care.

* The termination of the plan of care.

E. Requirements for Qualifying Skilled
services To Be Covered and Billable

We described the overall nature of the
services that must be furnished for the

care to be considered skilled care and
the general concepts under which a
decision regarding whether the services
are reasonable and necessary should be
made.

F Dependent Services Requirements

We proposed that the services listed
below would be covered only if the
beneficiary had a need for at least one
of the qualifying skilled services. We
also proposed requirements, based on
the statufe or long-standing policy, that
these services must meet in order to be
covered by Medicare.

» Home health aide services.

* Medical social services.
Occupational therapy.

Durable medical equipment.
Medical supplies.
Services of interns and residents.

G. Allowable Administrative Costs

We proposed that, in general,
payment for certain services would be
made as an administrative cost.

H. Place of Service Requirements

We proposed, for purposes of
Medicare coverage of home health
services, that a beneficiary’s home is
any place in which a beneficiary resides
that does not meet the definition of a
hospital, skilled nursing facility (SNF),
or nursing facility as defined in sections
1861(e)(1), 1819(a)(1), or 1919(a)(1) of
the Act, respectively.

We proposed that for services to be
covered in an outpatient setting, they
had to require equipment that could not
be made available in the beneficiary's
home or were services that were
furnished while the beneficiary was at
the facility to receive services requiring
equipment that could not be made
available in his or her home. We
proposed that an outpatient setting
might include a hospital, SNF,
rehabilitation center, or outpatient
department affiliated with a medical
school, with which the HHA has an
arrangement to provide services.

I. Number of Visits

We proposed that all Medicare home
health services would be covered under
Part A if the beneficiary had Part A
entitlement and, if the beneficiary had
only Part B entitlement, under Part B.
We proposed that, if all coverage
requirements were met, payment could
be made for an unlimited number of
covered visits,

J. Excluded Services

We specified that certain items would
be excluded from coverage as Medicare
home health services:

* Drugs and biologicals.

¢ Transportation.

e Services that would not be covered
as inpatient hospital services. (Note:
Although we discussed this proposed
pravision in the preamble of the
proposed rule, it was inadvertently
omitted from the proposed regulation
text).

* Housekeeping services.

* Services covered as end stage renal
disease services.

¢ Prosthetic devices,

» Medical social services provided to
family members.

K. Condition of Participation: Clinical
Records

We proposed that the discharge
summary, including the patient’s
medical and health status at discharge,
must be sent to'the attending physician.

Summary of Responses to Comments on
the September 27, 1991 Proposed Rule

We received items of correspondence
from 144 commenters, including
professional organizations and
associations, HHAs, public health
departments and other State
governmental agencies, universities, and
individuals. A summary of those
comments and our responses follow.

Requiremerits for Payment (§ 409.41)

Comment: One commenter stated that
Medicare should provide coverage of
home health aide and other services
furnished by organizations other than
Medicare-approved HHAs.

Response: We are unable to accept
this comment. The Act at section
1861(m) defines home health services as
specific items and services that are
furnished by (or under arrangements
with] an HHA (as defined in section
1861(0) of the Act). Therefore, Medicare
has no statutory authority to cover any
home health service that is not
furnished by or under arrangements
with a Medicare-approved HHA.

Beneficiary Qualifications for Coverage
of Services (§409.42)

Comment: One commenter stated that
the first sentence of § 409.42(b), “the
beneficiary must be under the care of a
physician who establishes the plan of
care", should be changed to allow fora
patient’s treatment by a staff physician.

Response: We do not believe that such
a revision is necessary The requirement
that a patient be under the care of a
physician who establishes the plan of
care does not preclude the patient’s
treatment by other physicians in
addition to the one who establishes the
plan of care.

Comment: Several commenters stated
that the need for dietician services
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should be included in §409.42(c)
(which lists the skilled services
necessary to qualify the beneficiary for
home health services) and therefore
added to those needed skilled services
that qualify a beneficiary for coverage of
Medicare home health services. (Other
commenters wanted this service added
to §409.44 as a covered skilled service.)

Response: Sections 1814(a)(2)(C) and
1835(a)(2)(A) of the Act establish the
eligibility criteria for Medicare coverage
of home health services. Because these
sections of the Act do not include the
need for dietician services with the need
for intermittent skilled nursing care,
physical therapy, speech pathology
services, and continuing occupational
therapy as necessary to establish
eligibility for Medicare coverage of
home health services, we cannot accept
these comments.

Comment: One commenter requested
we change the terms *'speech therapy”
and “‘speech therapist” to “speech-
language pathology’ and *‘speech-
language pathologist” throughout the
rule.

Response: We have replaced the term
“speech therapy’' with “speech-
language pathology services” and the
term *‘speech therapist” with “speech-
language pathologist” throughout this
rule. As indicated by the commenter,
this revision will ensure that this rule
more closely reflects current standards
in this area. It is also important to note
that the term *'skilled therapist™ in this
rule includes speech-language
pathologists. -

Plan of Care Requirements (§ 409.43)

Comment: One commenter requested
we clarify that certain services
furnished by an HHA that are not
related to the treatment of the patient's
illness or injury do not require a
physician’s order.

Response: Section 409.43 establishes
plan of care requirements which must
be met to obtain Medicare coverage of
home health services. Section 409.43
requires all Medicare covered home
health services to be furnished under a
plan of care established and periodically
reviewed by a physician. Noncovered
services, such as those that are not
related to the treatment of the patient’s
iliness or injury, are not subject to the
coverage requirements of this section.

Comment: One commenter requested
clarification of the required content of
the physician’s orders. The commenter
was concerned that the intent of the
section was to require the physician’s
order to include a long, narrative
description of the services ordered.
Another commenter requested
clarification of the required specificity

of physician's orders for home health
aide services.

Response: Section 409.43 does not
require that the plan of care include a
narrative description of the services
ordered. As part of our ongoing efforts
to reduce unnecessary paperwork, we
have revised this section of the rule to
clarify that the plan of care need specify
only the medical treatments to be
furnished, the discipline that will
furnish them, and the frequency at
which they will be furnished.
Appropriate specificity of medical
treatments in the physician’s orders
would include such orders as “‘observe
and evaluate surgical site”, “perform
sterile dressing changes”, and, for home
health aide services, “assistance in
personal care.’’ As practice acts and
other Jaws and regulations govern the
actual methods by which these services
are performed, it is not necessary to
include a description of how to fumnish
the service in the physician’s order. It is
also important to note that certain
additional plan of care requirements are
contained in the Medicare HHA
conditions of participation at 42 CFR
484.18.

Comment: One commenter requested
that § 409.43(b) be revised to require
that orders for therapy services be
developed in consultation with the
qualified therarist. : :

Response: Although we believe that
the therapist should have input inte the
development of the physician’s orders
for therapy services, this would not be
an appropriate revision to the coverage
criteria contained in this section as
monitoring and compliance efforts
would create an additional paperwork
burden. This issue is already adequately
addressed in the Medicare HHA
conditions of participation at 42 CFR
484.18, which requires that “the
therapist and other agency personnel
participate in developing the plan of
care.”

Comment: One commenter stated that
the physician should not be required to
order a specific number of visits before
care is actually furnished.

Response: Although the physician's
order is generally required to specify the
number of visits ordered, we recognize
that this is net possible in all situations.
Therefore, this section allows the
physician to order a specific range in
the frequency of visits or visits ‘as
needed" or “PRN" when necessary. We
believe that this policy provides the
needed flexibility in those cases where
a physician cannot anticipate the
specific number of visits that will be
necessary to meet a patient’s needs.

Comment: One commenter suggested
that, when a physician orders a range of

visits, the lower end of the range should
be used as the specific frequency when
determining coverage.

Response: We disagree. If the lower
end of a range of visits was used as the
specific frequency, any services
exceeding the lower end, even though
they may fall within the range, would
not be covered. We believe use of the
upper end of the range as the specific
frequency affords an HHA the needed
flexibility to provide covered services
anywhere within the ordered range.

Comment: One commenter stated that
it was not practical to require a
description of the patient’s medical
signs and symptoms that would
occasion a visit as needed (“PRN") as
well as a specific limit on the number
of allowable PRN visits. Another
commenter stated that this requirement
did not provide HHAs with sufficient
flexibility to respond to patient needs.

Response: We disagree with both
comments. As we stated in the preamble
of the proposed rule, we believe that
removing these requirements would
allow unreasonable “‘open- ended”
orders for care. The intent of this
requirement is to allow physicians and
HHAs the flexibility needed to
effectively serve patients whose need for
care cannot be easily predicted, not to
give HHAs *“‘carte blanche” to provide
an unlimited number of visits with no
restrictions. The requirement that a
physician must describe the medical
signs and symptoms that would
occasion a visit ensures that the PRN
visits are provided only in specific
circumstances, such as a plugged
urinary catheter or a leaking heparin
lock for an IV antibiotic patient. The
requirement that the physician impose a
specific limit on the number of PRN
visits ensures that he or she will remain
informed if the patient’s need for visits
is greater than anticipated. We believe
that, by establishing strict parameters in
which PRN visits may be furnished,
these requirements protect the patient's
health and safety while also guarding
against Medicare coverage of .
unreasonable visits.

Comment: One commenter suggested
that § 409.43(c) be revised to require the
plan of care to be signed by “‘a
physician” instead of “the physician™ to
allow for cases in which multiple
physicians are providing patient care.

Response: Section 409.43(c) requires
only that the plan of care be signed by
a physician who meets the certification
and recertification requirements of
§424.22, before the bill for services is
submitted. This requirement effectively
precludes from signing the plan of care
a physician who has a significant
ownership interest in, or a significant
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financial or contractual relationship
with, the HHA. We do not believe that
this requirement restricts the ability of
HHA patients to receive care from
multiple physicians.

Comment: One commenter suggested
that § 409.43(d) be revised to clarify that
oral (verbal) orders must be signed and
dated by a registered nurse or qualified
therapist but need not actually be
transcribed by them.

Response: We agree that it would be
allowable for a designated member of
the HHA staff to receive oral orders over
the phone as long as the orders are
reviewed, signed, and dated with the
date of receipt by a registered nurse or
qualified therapist before the services
are furnished. We have revised
paragraph (d) to require that the “orders
must be put in writing and be signed
and dated with the date of receipt by the
registered nurse or qualified therapist
(s defined in § 484.4 of this chapter)
responsible for furnishing or
supervising the ordered services."” This
revision closely reflects the current
policy governing the use of oral orders
in the hospital setting (see 42 CFR
482.23(c)(2)). It is also important to note
that other Federal or State laws or
regulations may restrict the personnel
allowed to receive oral orders. To
ensure consistency with the Medicare
HHA conditions of participation, we
have also revised § 484.18(c).

Comment: One commenter stated that
the physician should not be required to
sign the oral order before the bill for
services is submitted to the
intermediary. Several commenters
complained that physicians are slow to
sign these orders in a timely manner
because they have no motivation to do
SO,

Response: We have not revised this
requirement. This is a longstanding
Medicare requirement that is intended
to ensure that the HHA obtains the
physician’s signature on the oral orders
(which confirms that the services were
furnished under a physician’s order) in
a timely manner. We believe that the
removal of this requirement would
ensure that neither the physician nor
the HHA have any motivation to obtain
the physician’s signature in a timely
manner.

Comment: One commenter asked for
clarification of whether a plan of care or
oral order may be transmitted by
lacsimile machine.

Response: Yes. The plan of care or
oral order may be transmitted by
facsimile machine. However, the hard
copy of the order with the original
signature must be retained and made

ivailable to the intermediary, State

surveyor, or other authorized personnel
upon request.

Comment: One commenter asked that
we allow the use of computer-generated
“alternative signatures” for the
physician’s signature on the plan of
care,

Response: We do not believe that this
rule is the appropriate place to establish
criteria for the acceptance of computer-
generated alternative signatures.
However, we do generally support the
use of this technology and intend to
make revisions to the Medicare HHA
and Intermediary Manuals to specify the
conditions under which these signatures
may be used.

Comment: One commenter stated that
the physician should not be required to
review the plan of care at least every 62
days. The commenter believed that
some patients’ need for care can be
predicted for more than 62 days, and so
the physician's review should only be
required when necessary

esponse: We have not accepted this
comment. We believe that requiring the
physician’s review of the plan of care at
least once every 62 days protects patient
health and safety by ensuring a
minimum level of physician oversight.
Although it is true that some patients’
needs for services are relatively stable,
this requirement ensures regular
physician review of all patients’ care
and minimizes the chance of & patient
receiving long periods of inappropriate
or ineffective care. This requirement is
also intended to coordinate with similar
physician review requirements
contained in §§424.22 and 484.18, thus
allowing the HHA to meet the
requirements of three regulations with a
single document,

omment: One commenter stated that
the plan of care should not be
terminated just because a beneficiary
does not receive at least one covered
skilled service in a 62 day period.

Hesponse: As explained in this rule, a
beneficiary must be in need of either
intermittent skilled nursing care or
physical therapy, speech-language
pathology services, or continuing
occupational therapy to qualify for
Medicare coverage of home health
services. If the physician's plan of care
does not order any of these services, we
presume that the beneficiary no longer
needs any of these skilled services and
therefore does not qualify for Medicare
home health coverage. However, we
understand that some individuals need
skilled care at intervals of more than 62
days and so therefore allow coverage of
services furnished to beneficiaries who
do not require at least one qualifying
skilled service in a 62 day period if the
physician documents that such an

interval without skilled care is
appropriate to the treatment of the
beneficiary’s illness or injury. We do not
agree that the beneficiary should be able
to continue to receive nonskilled
services indefinitely when there is no
documented need for a skilled service.

Skilled Service Requirements (§409.44)

Comment: Several commenters stated
that the statement contained in the
preamble of the proposed rule regarding
the necessity of basing coverage
decisions on objective clinical evidence
should be included in the text of the
final rule.

Response: We agree. We have added
a new paragraph (a) to § 409.44 (and
redesignated subsequent paragraphs) to
include this general statement
concerning coverage determinations. We
also believe it is important to note that
this principle has been explicitly stated
in the Medicare HHA Manual as
Medicare policy since 1989 and so does
not represent a change in the current
process of Medicare coverage
determinations.

Comment: One commenter stated that
the proposed requirements governing
skilled nursing care contradict the
current principles contained in the
Medicare HHA Manual.

Response: We disagree. The
requirements of this section are based
on section 205.1(A) of the Medicare
HHA Manual, which is entitled
“General Principles Governing
Reasonable and Necessary Skilled
Nursing Care." The requirements of this
rule closely reflect the manual
provisions and in many ways are
identical.

Comment: One commenter suggested
that this section be revised to include a
reference to the skilled nursing
requirements of 42 CFR 409.33, which
provides examples of skilled nursing
care for purposes of Medicare coverage
of posthospital skilled nursing facility
care.

Response: We agree and have added
a cross-reference to paragraphs (a) and
(b) of § 409.33.

Comment: One commenter stated that
this section should specify that teaching
and training are covered skilled nursing
services. Another commenter stated that
this section should specifically note that
the management and evaluation of a
care plan is a covered skilled nursing
service.

Response: By adding the cross-
reference explained in the previous
response, § 409.44 now incorporates the
description of skilled nursing care
contained in § 409.33. Section 409.33
includes patient education services and
the management and evaluation of a
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care plan as examples of skilled nursing
care.

Comment: Several commenters
expressed concern about Medicare's
policy that a service that can safely and
effectively be performed by the average
nonmedical person without the
supervision of a licensed nurse cannot
be considered a skilled nursing service.
The commenters specifically disagreed
with the preamble’s example of a
nonskilled service that described a
patient who could not self-administer
eve drops that are normally self-
administrable. The commenters
believed that the absence of a caregiver
to administer the eyedrops made the
administration of the eyedrops a skilled
service.

Response: Our policy that a
nonskilled service does not become a
skilled service simply because there is
no competent person to perform it is
intended to protect Medicare from
paying skilled personnel (at a skilled
rate) for furnishing nonskilled services.
In the example described above, the
absence of a caregiver to administer the
eyedrops does not make their
administration a skilled service.
Therefore, this rule at §409.44(b)(1)(iv)
states that “if the service could be
performed by the average nonmedical
person, the absence of a competent
person to perform it does not cause it to
be a skilled nursing service." This clear
statement represents no change from the
longstanding Medicare policy that is
currently contained in the Medicare
HHA Manual at § 205.1{A)(2) and
(B)(4)(c)-

Comment: Several commenters
requested clarification of Medicare
coverage of skilled nursing care
following cataract surgery.

Response: Medicare coverage of
skilled nursing care furnished to
beneficiaries who have recently
undergone cataract surgery is based on
the same policies governing Medicare
home health coverage of skilled nursing
care furnished to any beneficiary. If, for
example, the patient’s unique medical
condition is such that the skills of a
nurse are required to observe and assess
his or her condition or furnish
additional teaching of a medication
regimen or safety precautions, these
services would be covered. It is
important to note, however, that the
routine initial teaching of post-cataract
medication administration and post-
operative safety precautions that is
needed by any individual having
cataract surgery is routinely furnished
by ophthalmologists as part of their care
of cataract patients. Therefore, it is not
considered reasonable and necessary for
a HHA to duplicate such services.

Comment: One commenter requested
that we remove the current requirement
that psychiatric nursing services be
furnished under a plan of care
established and periodically reviewed
by a psychiatrist (see section
205.1(B)(15) of the Medicare HHA
Manual). The commenter believed that
this requirement made it difficult for
some beneficiaries who do not have
access to a psychiatrist to receive
needed care from a psychiatrically
trained nurse. The commenter also
requested that we include several
examples of covered psychiatric nursing
care.

Response: With regard to the
requirement that a psychiatrist establish
and review plans of care for psychiatric
nursing services, we agree with the
commenter’s concerns. We have not
included a similar requirement in this
rule and intend to revise the
requirements contained in the HHA
Manual. We do not believe that this rule
is the appropriate place to include
specific examples of skilled nursing
care. However, we do intend fo include
several examples of covered psychiatric
nursing services in the revisions to the
Medicare HHA Manual that will follow
the publication of this rule.

Comment: One commenter requested
that the phrase "‘standards of medical
practice” in proposed §409.44(b)(2)(i) of
this section be revised to read
“standards of practice’ to recognize the
standards that have been developed by
therapy professionals.

Response: We have not accepted this
comment. We do not believe that the
phrase “'standards of medical practice”
excludes those standards developed by
therapy professionals. We require
covered therapy services also to be
considered specific, safe, and effective
treatment under the appropriate therapy
standards of practice.

Comment: One commenter stated that
the coverage requirements of proposed
§409.44(b)(2)(ii) (which describes the
level of complexity and sophistication
of covered services) are too restrictive.
The commenter believed that Medicare
should cover any services that “‘fall
within the scope of the licensed
professional."

Response: We do not agree with the
commenter. We believe that such a
vague and general policy would result
in Medicare paying for many services
that do not necessarily require the skills
of a licensed therapist to be performed
safely and effectively. For example,
assisting a patient with simple transfers
could be performed safely and
effectively by a physical therapist, but it
should not be covered as a skilled
therapy service because it could also be

furnished safely and effectively by a
home health aide. We believe that the
provisions of this paragraph ensure that
Medicare will pay only for those
services which require the skills of a
licensed therapist to be performed safely
and effectively.

Comment: One commenter stated that
the requirement of § 409.44(c)(2)(iii) that
“there must be an expectation that the
beneficiary's condition will improve
materially in a reasonable (and generally
predictable) period of time * * *"istgo
vague. The commenter specifically
recommended that we delete the word
“materially” from the paragraph.

Response: We have not accepted this
comment. We consider “material”
improvement to be improvement to a
significant degree or extent. This
requirement ensures that Medicare will
cover only those therapy services thal
are actually contributing te the
treatment of the patient’s illness or
injury. Such a requirement cannot be
completely precise in its application to
all possible situations and its
application does depend somewhat on
the discretion of the intermediary,
However, we believe that the
requirement of this paragraph is
reasonable and understandable. We also
point out that this is a longstanding
policy that is currently contained in the
Medicare HHA Manual at section
205.2(A)(5).

Comment: One commenter stated thal
paragraph (b) of proposed § 409.44
should be revised to recognize the
medical necessity of extended therapy
in certain cases and of active therapy
furnished to patients whose health is
declining in certain cases.

Response: We do not believe that such
a revision is necessary. Paragraph (c)
(paragraph (b) in the proposed rule)
states that Medicare will pay for the-
services of a therapist when his or her
skills are necessary for the safe and
effective performance of a maintenance
program. This policy clearly recognizes
that, in certain cases, an extended
maintenance program can be considered
medically necessary.

We also believe l}‘;at active therapy for
a beneficiary whose health is declining
can be covered. The new paragraph (a)
of this section that we have added in
this final rule specifies that the
intermediary’s decision on whether care
is reasonable and necessary must be
based on objective clinical evidence and
the beneficiary’s unique need for care.
Therefore, this rule specifically
prohibits claims decisions based on
general inferences about patients with
similar diagnoses, which means that it
would be inappropriate for an
intermediary to deny therapy services
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solely on the basis that they were ,
furnished over a long period of time or
to a patient whose general health status
is in decline. '

Comment: One commenter stated that
we should require that the expectation
that the beneficiary's condition will
materially improve be based on the
therapist’s assessment of the patient’s
rehabilitation potential and the
physician's assessment of the patient's
unique medical condition, (We
proposed only to require.the physician’s
assessment.)

Response: We believe that such a
revision would not be appropriate. Our
policy concerning the physician’s role
in determining the patient's need for
care is based on section 1861(m) of the
Act, which requires covered home
health services to be furnished under a
plan of care established and periodically
reviewed by a physician, and sections
1814(a)(2)(C) and 1835(a)(2)(A), which
require qualified Medicare home health
beneficiaries to be under the care of a
physician and receiving services under
a plan of care established and
periodically reviewed by a physician.
Because the law specifically assigns
these responsibilities to the physician,
we do not believe that it would be
appropriate to shift the responsibility
for assessment of the patient to an
individual other than the physician. In
addition, we believe that the therapist's
role in establishing the plan of care is
adequately-protected by the Medicare
HHA conditions of participation at 42
CFR 484.18(a), which specifically
requires the consultation and
participation of the therapist (as well as
other HHA staff) in the development of
the plan of care:

Dependent Services Requirements
(§409.45)

Comment: Several commenters stated
that Medicare should cover home health
aide and medical social services
furnished after the final qualifying
skilled visit.

Response: The Act at sections
1814(a)(2)(C) and 1835(a)(2)(A)
specifically requires that a beneficiary
ve in need of physical therapy, speech
pathology services, continuing
occupational therapy, or intermittent
skilled nursing care to be eligible for
Medicare coverage of home health
services. Because a patient who has
feceived his or her last qualifying
service can no longer be considered in
need of that service, Medicare cannot
pay for any home health aide or medical
social services furnished that patient
alter the final qualifying visit. We have
fevised paragraph (a) of § 409.45 to
clarify that dependent services

furnished after the final qualifying
service are not covered, except when the
dependent service was not followed by
a qualifying service due to an
unanticipated event such as the
unexpected inpatient admission or
death of the beneficiary.

Comment: One commenter stated that
the phrase ‘“‘repetitive speech routines to
support speech therapy” in
§409.45(b)(1)(iv) should be replaced
with “functional communication skills
and opportunities to support speech-
language pathology services.”

Response: We have revised this
phrase to refer to “repetitive practice of
functional communication skills to
support speech-language pathology
services.” We believe that this revision
addresses the commenter’s concern and
will be readily understood by providers,
intermediaries, and others.

Comment: One commenter stated that
§ 409.45 should be revised to include
respite care for a beneficiary’s caregiver
as a covered home health aide service.

Response: We have not accepted this
comment. An individual who requires
covered services—such as skilled
nursing care—may receive them when
the need for the services arises because
a caregiver who ordinarily provides
them is temporarily unavailable. In this
context, the services are covered home
health services even though one result
may be respite for the caregiver. On the
other hand, the Act at section
1862(a)(1)(A) excludes any service that
is not “reasonable and necessary for the
diagnosis or treatment of illness or
injury or to improve the functioning of
a malformed body member" from
Medicare coverage. “‘Respite care' that
does not represent actual treatment of
the beneficiary’s illness or injury, but -
primarily consists of noncovered care
provided in order to relieve the
beneficiary's caregiver, would fall under
the statutory exclusion. We have no
statutory authority to cover respite care
as a home health aide service. To make
this long-standing Medicare policy
clear, § 409.45(b)(1) of this section
specifically states that a covered home
health aide visit must be for the
provision of hands-on personal care to
the beneficiary or for services that are
needed to maintain the beneficiary’s
health or to facilitate treatment of the
beneficiary’s illness or injury.

Comment: One commenter objected to
§ 409.45(b)(3)(iii), which requires that
covered home health aide services:*'be
of a type that there is no willing or able
caregiver to provide, or, if there is a-
potential caregiver, the beneficiary is
unwilling to use the services of that
individual.” The commenter believes
that this could lead to abuse of the

Medicare program by beneficiaries who
seek to receive home health aide
services by refusing to accept the
services of an able caregiver.

Response: We have not revised this
requirement. It has long been Medicare
policy to cover services without regard
to whether there is someone in the
home who could furnish them. This
policy is described in section 203.2 of
the HHA Manual, which states:

Where the Medicare criteria for coverage of
home health services are met, beneficiaries
are entitled by law to coverage of reasonable
and necessary home health services.
Therefore, a beneficiary is entitled to have
the costs of reasonable and necessary services
reimbursed by Medicare without regard to
whether there is someone in the home
available to furnish them.

In those cases in which the beneficiary
refuses to accept the services of an
available caregiver, or when a caregiver
refuses to furnish needed care, it is not
appropriate for Medicare to coerce those
individuals into providing or receiving
the services under circumstances to
which they object. Of course, if a
caregiver is furnishing necessary
services, Medicare will not pay for a
home health aide to furnish duplicative
services. In addition, although we
appreciate the commenter's concern, we
have no evidence of widespread abuse
of this long-standing policy.

Comment: One commenter suggested
that we not require medical social
services to be furnished under physician
orders. The commenter believes that
physicians are not qualified to
determine a patient’s need for medical
social services.

Response: Section 1861(m) of the Act
requires that all covered home health
services be furnished under a plan of
care established and periodically
reviewed by a physician. In addition,
this section of the Act specifically
defines “medical social services under
the direction of a physician' as a
covered home health service. Therefore,
we cannot accept the commenter’s
suggestion.

Comment: One commenter requested
that we clarify what constitutes a social
or emotional problem that is an
impediment to the effective treatment of
the beneficiary’s medical condition or to
his or her rate of recovery.

Response: A social or emotional
problem that impedes (or is expected to
impede) a beneficiary’s medical
treatment is a problem which may
obstruct or inhibit the effective
treatment of the beneficiary’s medical
condition. Examples are an emotional
problem that causes the beneficiary to
neglect his or her medication regimen
and a social problem, such as a hostile
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family situation or an extremely limited
income, that results in the beneficiary
receiving inadequate nutrition or
personal assistance. The Medicare HHA
Manual at § 206.3 provides several
examples of covered medical social
services provided to beneficiaries with
such problems.

Camment: Several commenters stated
that this section should be revised to
allow Medicare coverage of medical
social services furnished to a
beneficiary’s family when such services
are necessary to resclve an impediment
to the beneficiary’s medical treatment,

Response: We agree with the
commenters and have revised
§ 409.45(c)(2) accordingly to allow for
Medicare coverage of medical social
services furnished on a short-term basis
to a beneficiary’s family member or
caregiver when it can be demonstrated
that a brief intervention (that is, two or
three visits) by the medical social
worker is necessary to remove a clear
and direct impediment to the effective
treatment of the beneficiary’s medical
condition or to his or her rate of
recovery.

We believe that medical social
services furnished to a beneficiary’s
family member or caregiver in these
circumstances will enhance the
effectiveness of the treatment of the
beneficiary’s illness or injury. in those
cases where a family member or
caregiver is directly impeding the
beneficiary’s medical treatment or rate
of recovery (for example, by failing to
pravide necessary care or by engaging in
abusive neglectful behavior), we believe
that short-term medical social services
furnished to the caregiver or family
member for the purpose of removing
that impediment will greatly benefit the
home health patient by enhancing the
effectiveness of his or her medical
treatment and, ultimately, the rate and
level of hisor her recovery. We also
expect that, in these circumstances, the
efiective use of short-term medical
sacial services will result in a reduction
in the beneficiary’s need for other home
health services (such as skilled nursing
care to observe and assess the patient’s
treatment and progress). In some cases,
these services may alsa prevent a costly.
inpatient stay by the beneficiary
necessitated by his or her unhealthy or
unsafe home environment.

We alse note that Medicare currently
covers family counseling services
furnished by a physician to a
beneficiary’s family when the primary
purpose is the treatment of the
beneficiary’s condition and not the
treatment of the family member’s
problems (see § 35-14 of the Medicare
Coverage Issues Manual). We believe

that the services of a medical social
worker furnished to a beneficiary’s
family member under similar
circumstances would also be of value.

In addition, this coverage is consistent
with our long-standing policy regarding
the coverage of home health skilled
nursing visits for purposes of teaching
and training family members or
caregivers. Medicare has long covered a
limited number of skilled nursing visits
for teaching and training family
members where the teaching and
training is appropriate to prepare the
family member to furnish treatment or
support for the beneficiary’s functional
loss, illness or injury. Again, as with the
physician counseling, Medicare covers
these visits.

Jt is important to emphasize that this
revision is intended to cover medical
social services furnished to a family
member or caregiver only when a brief
intervention will resolve a problem
which clearly and directly impedes the
beneficiary’s medical treatment. To be
considered “‘clear and direct” the
behavior ar actions of the family
member or caregiver must plainly
obstruct, contravene, or prevent the
patient’s medical treatment or rate of
recovery. The HHA is responsible for
demonstrating in its documentation that

- the problem is a clear and direct

impediment to the treatment of the
beneficiary’s medical condition or rate
of recovery. Medical social services
furnished to address general problems
that do not clearly and directly impede
the beneficiary’s treatment or rate of
recovery as well as long-term social
services furnished to family members,
such as ongoing alcohel counseling, are
not covered. Because we have limited
coverage to medical social services to
address only clear and direct
impediments on a short-term basis, it is
our expectation that medical social
services furnished to family members or
caregivers should require only a brief
intervention on the part of the social
worker, which should rarely exceed two
or three visits. We intend to include an
example of covered medical social
services furnished to a family member
in the Medicare HHA Manual We have
also revised in this final rule the
paragraph (g) that we had proposed to
add to § 409.49. That paragraph will
now exclude from Medicare coverage
medical social services furnished to
family members, except as provided in
§409.45(c)(2).

Comment: One commenter objected to

- this section’s requirement that covered

medical social services must be
necessary to resolve social or'emotional
problems that are expected to be an
impediment to the treatment of the:

beneficiary’s medical condition or to his
or her rate of recovery. The commenter
stated that the services of a social
worker may address a wide range of
difficulties in addition to those that
present an impediment to the treatment
of the beneficiary’s medical condition.
Response: The Act at section 1861 ()
specifically defines medical social
services as a covered home health
service, In addition, section
1862(a)(1)(A) of the Act excludes from
Medicare coverage any service that is
not reasonable and necessary for the
diagnosis or treatment of the patient's
illness or injury. Therefore, Medicare is
limited to covering those social services
that are provided to treat the patient’s
medical condition; that is, they are
directed at resolving impediments to the
treatment of the patient’s illness or
injury. Although we agree that
professional social workers are qualificd
to address a wide range of problems
beyond those that may affect the
treatment of the patient’s medical
condition, we do not agree that
Medicare should cover such services.
Comment: Several commenters
objected to the provision that covered
medical social services must require the
skills of a social worker or a social work
assistant to be performed safely and

-effectively.

Response: We do not believe that this
requirement is unreasonable. it would
not be proper for Medicare to pay a
social worker to perform services that
do not require his or her unique skills.
It is important to note that thisis a
longstanding coverage requirement that
also applies to skilled nursing and
therapy services (see §§ 409.44(b)(1)(ii)
and (c)(2)(ii)). This longstanding
requirement is intended to protect
Medicare from making payment to a
skilled professional for services that
could have been furnished by the
average nonmedical person,

Comment: One commenter suggested
that paragraph (e) be revised to describe
Medicare coverage of certain
intravenous pump supplies specifically
as it is described in section 31134 of the
Medicare Intermediary Manual.

Response: The manual section to
which the commenter refers deseribes
Medicare Part B coverage of durable
medical equipment (DME) and related
supplies. We do not believe that the
suggested revision is neces because
paragraph (e) of this section specifically
provides for Medicare coverage of DME
under the home health benefit identical
to its coverage under Part B. Therefore,
all policyrelating to Part B coverage of
DME applies to home health DME
coverage, not just the policy contained
in section 3113.4 of the Intermediary
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Manual. We have chosen not to include
the extensive manual provisions on Part
B DME coverage in this rule, but we
have cross-referenced paragraph (e) with
42 CFR 410.38, which contains the
regulations describing the scope and
conditions of payment for DME under
Part B. We have not included the
manual provisions in this rule because
we believe that §410.38 (to which this
section refers) provides an adequate
description of Medicare DME coverage
and because the extensive and detailed
nature of the manual provisions on DME
coverage make them best suited for
inclusion in the appropriate manuals '
but inappropriate for inclusion in this
rule. We also note that §220 of the
Medicare HHA Manual describes this
coverage in depth.

Comment: One commenter stated that
HCFA should issue a'list of Medicare-
covered medical supplies.

Response: We do not issue a list of
covered medical supplies because it is
not feasible to compile and maintain
such a list in a timely and
comprehensive manner. Also, in some
cases, Medicare coverage of a certain
item may depend on the circumstances
in which it is used (such as skin lotion
or shampoo), and so a list would not
adequately provide for all possible
coverage. Therefore, we define (in both
this rule and in the Medicare HHA
Manual) the criteria for Medicare
coverage of medical supplies and rely
on the intermediary 1o apply those
criteria on a case-by-case basis.

Comment: One commenter informed
us that the Council on Medical
Education of the American Medical
Association, to which we referred in
§409.45(g), is now known as the
Accreditation Council for Graduate
Medical Education.

Response: We have made the
appropriate revision to paragraph (g).

Allowable Administrative Costs
(§409.46)

Comment: One commenter stated that
§409.46(a) should be revised to allow
for Medicare coverage of skilled nursing
services furnished without a physician’s
orders during the initial evaluation visit.

Response: In addition 10 establishing
other requirements, section 1861(m) of
the Act defines covered home health
services as items and services fumished
under a plan of care established and
periodically reviewed by a physician.
Therefore, there is no statutory authority
for Medicare coverage of services that
have not been ordered by a physician.

If the nurse performing the evaluation
visit finds the beneficiary to be in need
of immediate care, be or she may obtain
verbal orders for care from s physician

at that time and then proceed to furnish
the ordered care. In this circumstance,
the initial evaluation visit would then
become a Medicare-covered skilled
nursing visit.

Comment: One commenter stated that
visits by registered nurses or other
qualified professionals for the
supervision of home health aides should
be considered a home health aide cost
rather than an allowable administrative
cost.

Respounse: Because the cost of the
supervisory visit is associated with
providing an administrative service
{that is, compliance with the
requirements of the Medicare HHA
conditions of participation at 42 CFR
484.36) and not a home health aide
service, the costs associated with the
provision of the required supervisory
visits is an allowable administrative
cost. We have also added a new
§413.125 in this final rule to refer to the
rules on the allowability of certain costs
in this section as well as § 409.49(b).

Comment: One commenter suggested
that §409.46(c) be revised to specify
that only skilled nurses or physical
therapists with special training in
respiratory care be allowéd to furnish
respiratory therapy services.

esponse: We have not accepted this
comment for two reasons. First, the
purpose of this section is to describe
certain services that are allowable
administrative costs, not 1o establish
requirements for coverage of skilled
nursing or physical therapy services;
therefore, such a revision would not be
appropriate to this section. Second, we
do not believe that such a revision is
necessary because State practice acts
and professional standards of practice
generally regulate the services that can
be provided by nurses and therapists,
thus preventing nurses or therapists
from furnishing services they are not
qualified to provide.

Place of Service Requirements
(§409.47)

Comment: One commenier suggested
that this section be revised to reflect the
place of service provisions formerly at
§409.42(e)(1).

Response: We have accepted this
comment. We have revised this section
to reflect the specific provisions of
section 1861(m)(7) of the Act and
previous regulations at § 469.42(e) more
closely. As stated in the revised
§409.47(b), an outpatient setting may
include a hospital, a SNF or a
rehabilitation center with which the
HHA has an arrangement in accordance
with §484.14(h) of this chapter. We
believe that this revised requirement, by
duplicating the provisions of section

1861(m) of the Act, more closely reflects
the original congressional intent 1o
restrict home health coverage of
outpatient services to only a few
specific outpatient facilities and thus
ensure that home health services would
be primarily provided in the homes of
the beneficidries.

It has also been brought to our
attention that the definition of a
beneficiary’s home at proposed
§409.47(a) and the definition of
“confined to the home" at proposed
§ 409.42(a) were not entirely consistent.
We have revised § 409.42(a) so that both
sections define a beneficiary’s home for
purposes of Medicare home health
coverage as any place in which the
beneficiary resides that is not a hospital,
SNF, or nursing facility as defined in
sections 1861(e)(1), 1819(a)(1), or
1919(a)(1) of the Act, respectively.

Comment: One commenter suggested
that the place of service requirements
contained in § 409.47(b) be expanded to
allow Medicare home health coverage of
outpatient services furnished ina -
variety of settings, such as general
outpatient clinics and adulf day care
facilities,

Response: As we explained in the
previous response, the Act specifically
allows Medicare coverage of outpatient
home health services furnished in a
hospital, SNF, or rehabilitation center.
We have revised paragraph (b} to reflect
the statutory provision. We have not
expanded the list of allowable
outpatient setlings because such a
revision would not be consistent with
the plain language of the statute. Also,
it is important to note that section
1861(m})(7)(A) of the Act provides for
coverage of outpatient home health
services only when the beneficiary
requires a service which “involves the
use of equipment of such a nature that
the items and services cannot readily be
made available to the individual” in his
or hier home. This means that Medicare
coverage of outpatient home health
services is available only when the
primary service cannot be furnished in
the home, not merely when it is more
convenient to the HHA or heneficiary to
provide the service in an outpatient
setting. Because coverage of outpatient
home health services is available only in
such specific circumstances, we believe
that the statutory limitation of the
services {o certain specific facilities is
appropriate and does not restrict a
beneficiary’s access 1o covered home
health outpatient care.

Visits {§409.48).

Comment: One commenter requested
clarification of Medicare coverage when
a nurse provides a skilled nursing
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service and a home health aide service
in the course of a single visit. The
commenter suggested that the HHA
should receive two payments for this
visit: one payment for a skilled nursing
visit and one for a home health aide
visit,

Response: 1f a nurse furnishes several
services that fall within the normal
scope of a nurse’s practice in the course
of a single visit, that constitutes only
one visit. Because the visit involved
only a single nurse providing home
health services during the course of a
single visit, the fact that the nurse also
provided incidental unskilled services
{which can be safely and effectively
provided by a licensed nurse) in
addition to the skilled nursing care does
not mean that the service could be
covered as two visits. We consider this
situation to involve only a single
episode of personal contact between the
HHA staff and the beneficiary and,
therefore, covered only as a single visit
under the requirements of § 409.48(c).

Comment: One commenter requested
clarification of Medicare coverage when
two individuals are needed to provide a
service. The commenter specifically
cited a situation in which a nurse and
a home health aide are required to
furnish a service.

Response: As stated in § 409.48(c)(3)
of this section, Medicare will pay for
two visits when two individuals are
needed to furnish a service (e.g., a bath,
wound care, or a certain exercise).
Because each patient’s situation is
unique, we have not established a
specific guideline for which
combinations of HHA personnel can
furnish services that are covered as two
visits. The personnel, however, must be.
appropriate for the service to be
performed (for example, it would not
require the services of two licensed
nurses to give a routine bath to a heavy
beneficiary). Although coverage of these
services does not require the HHA to
submit any additional documentation,
the clinical notes should describe why
it is necessary for two individuals to
furnish the service (patient's weight,
nature of required equipraent, etc.).

Comment; One commenter opposed
the coverage of two visits when the
HHA staff cannot provide the reasonable
and necessary care in the course of a
single visit but remain in the
beneficiary's home between the
provision of the services. The
commenter stated that claims for
coverage in this situation would be too
difficult for the intermediary to review.
Another commenter requested that we
rescind this coverage until its impact
can be studied.

Response: We-have not accepted
either of these comments. We believe
that, in those situations in which the
HHA cannot provide the necessary
services in the course of a single visit
(e.g., wound dressing changes), it is fair
and reasonable to cover two separate
visits even though the individual
furnishing the care has remained in the
home between visits (e.g., to provide
companionship or other non-covered
care). Abandonment of this policy
would simplyresult in HHA staff
leaving the home for a token period of
time or having a different HHA staff
member provide the second service to
create an artificial “second visit.”
Although coverage of these visits may
be more demanding for the intermediary

-to review, the removal of this coverage

would inevitably result in HHAs
allocating staff less efficiently to secure
coverage of two visits. In summary, if
the two services cannot feasibly be
provided in a single visit, we do not
believe what the provider does between
those services is relevant to the coverage
decision. With regard to delaying
implementation of this coverage,
Medicare has covered two visits in this
situation for some time without
discernible effect. This rule codifies
current coverage.

Excluded Services (§ 409.49)

Comment: One commenter stated that
the Medicare home health benefit
should cover drugs and biologicals
furnished in the home.

Response: We cannot accept this
comment because section 1861(m)(5) of
the Act specifically excludes drugs and
biologicals from Medicare home health
coverage.

Comment: One commenter noted that
the regulations text in the proposed rule
omitted para%"raph (c) of § 409.49.

Response: The proposed rule did
inadvertently omit paragraph (c) of this
section from the regulations text,
although the provisions of paragraph (c)
were described in the preamble. This
final rule includes paragraph (c), which
excludes from home health coverage
services which would not be covered if
furnished as hospital inpatient services.
We have specified this exclusion
because the unnumbered material in
section 1861(m) of the Act following
paragraph (m)(7) specifically precludes
home health coverage of any service that
would not be covered as an inpatient
hospital service.

Comment: One commenter stated that
exclusion from coverage of
housekeeping services is too restrictive.

Response: We do not agree. It is
important to note that § 409.49(d)
excludes only those services whose sole

purpose is to allow the beneficiary to
continue to reside in his or her home.

If a home health aide performs some
light housekeeping incidental to
providing a covered home health aide
service, that visit would not be excluded
from coverage. However, a visit for the
sole purpose of providing housekeeping
services would not be covered, as these
services are not related to the treatment
of the beneficiary's illness or injury. As
we stated in the preamble of the
proposed rule, this does not represent
any change from current Medicare
policy and would not affect the coverage
of home health aide services that are
essential for healthcare, such as
bathroom disinfection and the cleaning
of soiled sheets. Also, it is important to
note that this exclusion applies to
Medicare coverage of aide services
under the home health benefit and has
no impact on coverage of “homemaker”’
services furnished under the Medicare
hospice benefit. *“Homemaker” services,
which we consider to be identical to
housekeeping services, are specifically
mentioned as a covered hospice service
in 42 CFR 418.202(%).

Comment: Several commenters asked
that we clarify Medicare coverage of
home health services furnished to end
stage renal disease (ESRD) patients. One
commenter specifically requested
clarification of Medicare coverage of a
home health nursing visit to furnish
wound care related to an abandoned
shunt site.

Response: Because Medicare's
composite rate payment to an ESRD
facility is intended to subsume payment
for all dialysis-related services, any
service directly related to a beneficiary’s
dialysis is covered as a dialysis service
and not as a home health service. Home
health services that are not related to an
ESRD beneficiary’s dialysis, however,
can be covered under the home health
benefit if all requirements are met (for
example, the beneficiary is
homebound). Only those services which
are directly related to the beneficiary’s
dialysis (and not to other aspects of
renal disease) are excluded by this
paragraph. Because wound care for an
abandoned shunt site is not directly
related to the beneficiary's dialysis, a
nursing visit to furnish such care to a
qualified Medicare home health
beneficiary would be covered.

Comment: One commenter stated that
the reference to §410.36 in paragraph (f)
appears to exclude coverage of wound
supplies and intravenous maintenance
supplies.

Response: Paragraph () excludes from
coverage only those items which meet
the requirements of § 410.36(b) for
prosthetic devices. That is, prosthetic
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devices that replace all or part of a body
organ (with the exception of catheters,
catheter supplies, ostomy bags, and bags
relating to ostomy care) are excluded
from coverage under the home health
benefit. Section 1861{m) of the Act
indicates that medical supplies and
durable medical equipment are covered
home health services. Since prosthetic
devices are not also listed in section
1861(m), they cannot be covered as
home health services. Items described in
§410.36{a), such as surgicel dressings,
are not excluded by this paragraph. Any
iiem that meets the requirements for
coverage contained in §409.45(f) of this
rule as medical supplies may be covered
as a home health service.

Condition of Participation: Home
Health Aide Services (§484.36)

Comment: Several commenters stated
that the current requirement that home
health aides must receive at least 12
hours of in-service training each
calendar year is overly burdensome. The
commenters did not protest the required
number of training hours but found the
requirement that the training be
furnished within each calendar year to
present burdensome schedulin
problems. The commenters said these
scheduling problems were particularly
difficult in the cases of home health
aides who were hired late in the
calendar year and therefore were
obligated to camplete the 12 hours of
training in a relatively short period of
fime.

Response: We agree with the
commenters that this requirement
would be overly burdensome and have
revised proposed §484.36(b)(2)(iii) to
require each aide to receive at least 12
hours of in-service training per 12
month period. Without the requirement
that the training be received in each
calendar year, this provision will allow
HHAS a full 12 months to provide the
required in-service training to newly
hired home health aides. The revised
requirement will also allow HHAs
greater flexibility in scheduling in-
service training programs.

Comment: One commenter stated that
the provision of § 484.36(c) requiring
the registered nurse to assign the home
health aide to a specific patient reduces
the HHA's scheduling flexibility and
ability to send a substitute aide in the
event of sickness or other unforeseen
circumstances.

Response: This requirement
represents no change from the current
requirements of this section. Although
we understand that this requirement
may slightly reduce the HHA’s
scheduling flexibility, we believe that
the benefits to be gained by its

encouragement of consistency in care
and familiarity between patient and
heme health aide far outweighs any
reduction in scheduling flexibility. This
requirement does not prevent the
assignment of more than one aide to a
patient, and we certainly do not intend
it to preclude the use of a substitute aide
when illness or other unforseen
circumstances prevents the regularly
scheduled aide from providing services.
Comment: One commenter stated that
a licensed practical nurse (LPN) should
be allowed to perform the required
home health aide supervisory visit.
Response: We do not agree. We
believe that the more extensive
educational background of a registered
nurse (RN) makes the RN better
equipped td assess the care provided by
the home health aide as well as the total
effect of the care on the patient’s
condition. Therefore, we believe that it
isin‘the best interest of the patient’s

‘health and safety to require that

supervisory visits be performed by an
RN. It has long been Medicare policy
that the RN’s extensive professional
training uniquely qualifies him or her to
perform evaluation and supervisory
functions. This recognition of the RN's
qualifications is represented not only in
this section but in § 484.30, which
describes skilled nursing services,
§ 484.16, which describes the group of
professional personnel, and §484.14(d),
which requires therapeutic services to
be fumished under the supervision of a
phgsician or RN.
omment: One commenter opposed

the requirement that a supervisory visit
be performed no less frequently than
every two weeks as costly to the HHA
and unnecessary because these patients
are regularly seen by a nurse or therapist
who likely performs a basic assessment
of the care furnished by the home health
aide anyway.

Response: We disagree with the
commenter. If the patient is receiving

--skilled care from a registered nurse or

therapist on a biweekly basis, then the
professional can easily perform the
required supervisory visit during the
course of his or her visit ta furnish
covered skilled care. Therefore, we
believe that patients in the situation
described by the commenter present
little cost or difficulty to an HHA
scheduling supervisory visits. Not all
patients, however, receive skilled
nursing or therapy services on such a
regular basis. When a patient is
receiving skilled nursing or therapy
services, we believe that it is in the best
interest of the patient to require the
registered nurse or appropriate therapist
to supervise and assess the care
furnished by the home health aide on a

biweekly basis. This supervisory visit
ensures that the aide services will be
regularly assessed to ensure that they
are furnished properly and of benefit to
the treatment of the patient’s illness or
injury.

Comment: Many commenters oppose
the proposed provision in
§ 484.36(d)(2)(i), which would have
required at least one supervisory visit
per month to occur while the aide is
furnishing services if the patient is
receiving one or more skilled services.
Many commenters also oppose the
proposed provision in paragraph
(d)t2}{1i), which would have required all
supervisory visits to eccur while the
aide is furnishing services when the
aide is not employed directly by the
HHA.

Response: We have accepted these
conuments and are not including these
proposed supervisory requirements
contained in § 484.36(d)(2)(i) and (ii) i
the final rule. We have concluded that
the improvement in the quality of home
health aide services thatlas occurred as
aresult of the home health aide training
and competency evaluation
requirements implemented in 1990, as
well as the increase in patient
participation in care that has resulted
from the recently implemented patient
rights requirements of § 484.10, make
the proposed requirements for direct
aide supervision unnecessary. These
requirements were proposed in response
to a study published by the Office of the
Inspector General in September 1987.
(“Home Health Aide Services for
Medicare Patients”, 0A1-02-86-00010,
September 1987.) Since the time this
study was completed, however, we have
instituted the training and evaluation
requirements referred to above as well
as annual in-service training and
performance review requirements. We
believe that these requirements have
significantly improved the quality and
oversight of home health aide services.
In addition, the institution of patient
rights requirements has given home
health patients a more comprehensive
knowledge of their rights regarding care
planning and provision. This, in effect,
lets the patient play a greater role in the
oversight of the care he or she receives.

Many commenters stated that
arranging for the provision of the
proposed supervisory requirements
would impose significant burdens and
costs associated with scheduling, travel,
and the inefficient allocation of nursing
resources. Many commenters also stated
that the joint visits would be of limited
value because many patients are
reluctant to voice concerns or
complaints in the presence of the home
health aide {preferring to speak with the
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nurse privately in person or by
telephone). These legitimate and
practical concerns have persuaded us
that the value to be gained by the
proposed requirements does not merit
the burden which they would impose
on HHAs. Because of the progress we
have already made in our efforts to
ensure the high quality of home health
aide services furnished by Medicare-
approved HHAs, we do not believe that
the advantages of the proposed
requirements justify their associated
cost and burden. Therefore, this final
rule does not contain the requirements.

Comment: Two commenters stated
that the required supervisory visit by a
registered nurse every 62 days when the
non-Medicare patient is receiving home
health aide services but no skilled
nursing care or physical, speech, or
occupational therapy is too infrequent.
One commenter believes that the
required frequency of supervisory visits
does not provide adequate oversight of
home health aide services.

Response: We disagree. We believe
that these non-Medicare patients who
are not receiving skilled nursing care,
physical or occupational therapy, or
speech-language pathology services are
not as ill as those who are receiving
skilled services and therefore are at less
risk of medical problems or
complications that could occur during
the course of receiving home health aide
services. Because these patients are less
ill, and therefore receiving home health
aide care that is likely to be more
custodial in nature, we believe that it is
appropriate to require a lower frequency
of supervision. Due to the lower
frequency of these visits, we have
specifically required them to occur
while the aide is furnishing services so
that the nurse can assess the aide’s
actual provision of care as well as the
general condition of the patient. Also,
we are requiring the on-site supervisory
visit (which applies only to non-
Medicare patients) at this frequency to
conform Federal requirements that
apply to HHAs that participate in
Medicare with the licensure
requirements of many States, thus
enabling many HHASs to meet the
administrative requirements of two
bodies with a single visit.

Condition of Participation: Clinical
Records (§409.48)

Comment: Several commenters
expressed concern that the proposed
requirement that discharge summaries
be sent to the attending physician will
increase the flow of unwanted
paperwork into physicians’ offices. One
commenter suggested that we require
HHAs to inform the attending physician

of the availability of the discharge
summary.

Response: We understand the
commenters’ concern and have accepted
the suggestion. We have revised
§ 484.48 to require the HHA to inform
the attending physician of the
availability of a discharge summary and
send it to him or her upon request. This
requirement will allow physicians to
remain informed of the care furnished to
their patients while minimizing the
amount of unwanted paperwork being
sent to physicians' offices. We would
also like to clarify that the discharge
summary need not be a separate piece
of paper and could be incorporated into
the routine summary reports already
furnished to the physician.

Comment:One commenter stated that
the discharge summary requirement
could not be implemented without
clearance under the Paperwork
Reduction Act. :

Response: We do not agree with the
commenter. The requirement that HHAS
maintain a discharge summary for each
patient is not new. Section 484.48 has
long required the HHA to include a
discharge summary in the patient's
clinical record. This rule does not
impose any additional paperwork
requirements. It only requires the HHA
to make the discharge summary (already
required under the existing conditions
of participation) available to the
patient’s attending physician upon
request. Also, as stated above, we are
not requiring that the discharge
summary be a separate piece of paper
that is not part of the routine summary
reports already being submitted to the
physician. ‘

Comment: One commenter requested
that we specify the required contents of
the discharge summary.

Response: We are specifically
requiring only that the discharge
summary include the patient’s medical
and health status at discharge. We are
otherwise providing the HHAs the
flexibility to include whatever
additional information they consider to
be relevant and necessary.

Hospice Care
Covered Services (§418.202)

Comment: One commenter expressed
concern that this section would inerease
a hospice's operating costs because the
commenter believed it would require
that homemaker services be furnished
by home health aides.

Response: The commenter
misinterpreted the requirements of the
paragraph. Although a home health aide
can furnish homemaker services,
Medicare does not require homemaker

services furnished under the Medicare
hospice benefit to be provided by home
health aides. This section specifically
distinguishes between home health aide
services, which must be provided by an
individual who meets the home health
aide training and competency
evaluation requirements of § 484.36, and
homemaker services, which can be
provided by individuals who are not
required to have completed any specific
training or competency evaluation.

Changes From the Proposed Rule Made
by This Final Rule

Following is a summary listing of
provisions in this final rule that differ
from those in the proposed rule.
Additional minor clarifying or editorial
changes have also been made.

e We have revised proposed
§409.43(b) to clarify the required
content of physician orders.

o We have revised proposed
§409.43(c) to correct a printing error in
the physician signature requirements.

e We have revised proposed
§ 409.43(d) to require the registered
nurse or therapist who is responsible for
furnishing or supervising the ordered
services to sign verbal orders received
by the HHA.

¢ We have revised proposed § 409.44
to include general requirements for
coverage determinations.

¢ We have revised proposed §409.42,
§409.44, and § 409.45 to replace the
term “speech therapist’ with **speech-
language pathologist” and the term
“speech therapy" with “speech-
language pathology services."

» We have revised proposed
§ 409.45(a) to clarify that no dependent
services may be covered after the final
qualifying service has been furnished.

e We have revised proposed
§409.45(c)(2) to allow the provision of
medical social services on a short-term
basis to a beneficiary’s family member
or caregiver.

e We have revised proposed
§ 409.45(g)(1) to replace “Council on
Medical Education of the American
Medical Association” with
“Accreditation Council for Graduate
Medical Education.”

e We have revised proposed
§409.47(b) to include the allowable
home health outpatient settings
specified in the Act,

« We have added § 409.49(c), which
excludes Medicare home health
coverage of services that would not be
covered as inpatient services. This was
inadvertently omitted from the
proposed rule.

s We have revised proposed
§ 409.49(g) to exclude Medicare home
health coverage of medical social
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services provided to family members
excew as provided in § 409.45(c)(2).

* We have revised § 484.36(b)(2)(iii)
to require a home health aide to receive
at least 12 hours of in-service training
during each 12-month period.

¢ We are not including the proposed
home health aide supervision
requirements that had been located in
proposed §§ 484.36(d)(2) (i) and (ii).

* We have revised the introductory
paragraph of proposed § 484.48 to
require the HHA to inform the attending
physician of the availability of the
discharge summary and to send it to
him or her upon request.

¢ We have added a new §413.125 to
refer to the rules on allowability of
certain costs in §§409.49(b) and 409.46.

Regulatory Impact Statement

We generally prepare a regulatory
flexibility analysis that is consistent
with the Regulatory Flexibility Act
(RFA) (5 U.S.C. 601 through 612) unless
the Secretary certifies that a rule will
not have a significant economic impact
on a substantial number of small
entities. For purposes of the RFA, all
HHAs are considered to be small
entities.

Also, section 1102(b) of the Act
requires the Secretary to prepare a
regulatory impact analysis if a rule may
have a significant impact on the
operations of a substantial number of
small rural hospitals. This analysis must
conform to the provisions of section 604
of the RFA. For purposes of section
1102(b) of the Act, we define a small
rural hospital as a hospital that is
located outside of a Metropolitan
Statistical Area and has fewer than 50
beds.

The provisions in this final rule
clarify existing policy and represent
minor changes to the proposed rule
published September 27, 1991 (56 FR
49154). We have revised § 409.45(a) to _
clarify that we do not cover dependent
services after the final qualifying service
has been furnished except under certain
circumstances. Though we are not able
to estimate the magnitude, we believe
this change will result in Medicare
program savings.

We have revised §409.45(c)(2) to
allow provision of medical social
services on a short-term basis to a
beneficiary’s family member or
caregiver if it can be demonstrated that
the service is necessary to resolve a
clear and direct impediment to the
treatment of the beneficiary’s medical
condition or to his or her rate of
recovery. Though this change could
increase program expenditures, we
believe the additional cost will be
negligible because of the low volume of

these services and offsetting savings if
the beneficiary’s rate of recovery is
improved.

veral changes made to the proposed
rule will benefit HHAs' administration
and utilization of home health aides. We
have revised § 484.36(b)(2)(iii) to allow
a home health aide to receive the
required 12 hours of in-service training
during a 12-month period instead of
each calendar year. This change allows
HHAs some flexibility in scheduling
training.

Many commenters opposed the
requirements of proposed
§ 484.36(d)(2)(i) and (ii). We agreed and
are deleting those sections from the final
rule. Therefore, we are not mandating
supervisory visits once a month while
the home health aide is providing
patient care, or mandating supervisory
visits while the aide is furnishing
services in all instances if the home
health aide services are provided by an
individual not employed directly by the
HHA. These changes allow HHAs
additional flexibility.

For these reasons, we are not
preparing analyses for either the RFA or
section 1102(b) of the Act since we have
determined, and the Secretary certifies,
that this final rule will not result in a
significant economic impact on a
substantial number of small entities and
will not have a significant impact on the
operations of a substantial number of
small rural hospitals.

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

Collection of Information Requirements

Sections 409.43, 484.18, 484.36, and
484.48 of this document contain
information collection requirements. As
required by section 3504(h) of the
Paperwork Reduction Act of 1980 (44
U.S.C. 3504), we have submitted a copy
of this document to OMB for its review
of these information collection
requirements.

However, these information collection
requirements have been previously
approved under the information
collection requirements contained in the
conditions of participation for home
health agencies. These information
collection requirements implement
patient rights provisions and set forth
home health aide criteria; they were
approved under the OMB approval
number 0938-0365 on June 24, 1991
through December 31, 1993 by OMB in
accordance with the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).
We are requesting reapproval of the
collection requirements in those
sections. Public reporting burden for

these collections of information is
estimated to be six hours per home
health agency per year.

Organizations and individuals
desiring to submit comments on the
information collection and
recordkeeping requirements should
direct them to the OMB official whose
name appears in the *ADDRESSES"
section of this preamble. '

List of Subjects
42 CFR Part 409

Health facilities, Medicare.
42 CFR Part 413

Health facilities, Kidney diseases,
Medicare, Puerto Rico, Reporting and
recordkeeping requirements,

42 CFR Part.418

Health facilities, Hospice care,
Medicare, Reporting and recordkeeping
requirements.

42 CFR Part 484

Health facilities, Health professions,
Medicare, Reporting and recordkeeping
requirements,

42 CFR chapter 1V is amended as
follows:

A. Part 409 is amended as set forth
below:

PART 409—HOSPITAL INSURANCE
BENEFITS

1. The authority citation is revised to
read as follows:

Authority: Secs. 1102, 1812, 1813, 1814
1835, 1861, 1862 (a), (f), and (h), 1871 and
1881 of the Social Security Act (42 U.S.C.
1302, 1395d, 1395e, 1395f, 1395n, 1395x,
1395y(a), (f), and (h), 1395hh and 1395qq).

2, Section 409.32(a) is revised to read
as follows:

§409.32 Criteria for skilled services and
the need for skilled services.

(a) To be considered a skilled service,
the service must be so inherently
complex that it can be safely and
effectively performed only by, or under
the supervision of, professional or
technical personnel.

* * * * *

3. Section 409.40 is revised to read as

follows:

§409.40 Basis, purpose, and scope.

This subpart implements sections
1814(a)(2)(C), 1835(a)(2)(A), and
1861(m) of the Act with respect to the
requirements that must be met for
Medicare payment to be made for home
health services furnished to eligible
beneficiaries.

4. Section 409.41 is revised to read as
follows: 3
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§409.41 Requirement for payment.

In order for home health services to
qualify for payment under the Medicare
program the following requirements

- must be met:

(a) The services must be furnished to
an eligible beneficiary by, or under:
arrangements with, an HHA that—

(1) Mests the conditions of
participation for HHAs at part 484 of
this chapter; and

(2) Has in effect a Medicare provider
agreement as described in part 489,
subparts A, B, C, D, and E of this
chapter,

{b) The physician certification and
recertification requirements for home
health services described in §424.22.

(c) All requirements contained in
§§409.42 through 409.47.

5. Section 409.42 is revised to read as
follows:

§408.42 Beneficiary qualifications for
coverage of services.

To qualify for Medicare coverage of
home health services, a beneficiary must
meet each of the following
requirements:

(a) Confined to the home. The
beneficiary must be confined to the
home or in an institution that is not a
hospital, SNF or nursing facility as
defined in section 1861(e)(1), 1819(a)(1)
or 1919(a)(1) of the Act, respectively.

(b) Under the care of a physician. The
beneficiary must be under the care of a
physician who establishes the plan of
care. A doctor of podiatric medicine
may establish a plan of care only if that

is consistent with-the HAs-palicy and
with the funciions e or she is
authorized to perform under State law.

(c) In need of skilled services. The
beneficiary must need at least one of the
following skilled services as certified by
a physician in accordance with the
physician certification and
recertification requirements for home
health services under §424.22 of this
chapter.

(1) Intermittent skilled nursing
services that meet the criteria for skilled
services and the need for skilled
services found in § 409.32. (Also see
§409.33 (a) and (b) for a description of
examples of skilled nursing and
rehabilitation services.)

(2) Physical therapy services that meet
the requirements of §409.44(b). .

(3) Speech-language pathology
services that meet the requirements of
§409.44(b).

(4) Continuing oceupational therapy
services that meet the requirements of
§409.44(b) if the beneficiary's eligibility
for home health services has been
estahlished by virtue of a prior need for
intermittent skilled nursingcare.

speech-language pathology services, or
physical therapy in the current or prior
certification period.

(d) Under a plan of care. The
beneficiary must be under a plan of care
that meets the requirements for plans of
care specified in § 409.43.

(e) By wheom the services must be
furnished. The home health services
must be furnished by. or under
arrangements made by, a participating
HHA.

6. Section 409.43 is revised to read as
follows:

§409.43 Plan of care requirements.

(a) Contents. The plan of care must
contain those items listed in §484.18(a)
of this chapter that specify the standards
relating to a plan of care that an HHA
must meet in order to participate in the
Medicare program.

{b) Physician's orders. The
physician's orders faor services in the
plan of care must specify the medical
treatments to be furnished as well as the
type of home health discipline that will
furnish the ordered services and at what
frequency the services will be furnished.
Orders for services to be provided “as
needed"” or “PRN" must be
accompanied by a description of the
beneficiary's medical signs and
symptoms that would occasion the visit
and a specific limit on the number of
those visits to be made under the order
before an additional physician order
would have to be obtained. Orders for
care may indicate a specific range in
frequency of visits to ensure that the
most appropriate level of services is
furnished. If a range of visits is ordered,
the upper limit of the range is
considered the specific frequency.

(c) Physician sg;gcture.e'(ll‘he ;::lyan of
care must be signed and dated by a
physician who meets the certification
and recertification requirements of
§ 424.22 of this chapter. The plan of care
must be signed by the physician before
the bill for services is submitted. Any
changes in the plan must be signed and
dated by the physician.

(d) Oral (verbal) orders. If any services
are provided based on a physician's oral
orders, the orders must be put in writing
and be signed and dated with the date
of receipt by the registered nurse or
qualified therapist {as defined in §484.4
of this chapter) responsible for
furnishing or supervising the ordered
services. Oral erders may only be
accepted by personnel authorized to de
so by applicable State and Federal laws
and regulations as well as by the HHA's
internal pelicies. The oral orders must
also be eountersigned and dated by the
physician before the HHA bills for the
care.

{e) Frequency of review. The plan of
care must be reviewed by the physician
(as specified in §409.42(b)) in
consultation with agency professional
personnel at least every 62 days. Each
review of a beneficiary’s plan of care
must contain the signature of the
physician who reviewed it and the date
of review.

{(f) Termination of the plan of care.
The plan of care is considered to be
terminated if the beneficiary does not
receive at least ene covered skilled
nursing, physical therapy, speech-
language pathology services, or
occupational therapy visit in a 62-day
period unless the physician documents
that the interval without such care is
appropriate to the treatment of the
beneficiary’s illness or injury.

7. Section 409.44 is revised to read as
follows:

§409.44 Skilled services requirements.

(a) General. The intermediary’s
decision on whether care is reasonable
and necessary is based on information
provided en the forms and in the
medical record concerning the unique
medical condition of the individual
beneficiary. A coverage denial is not
made solely on the basis of the
reviewer’s general inferences about
patients with similar diagnoses or on
data related to utilization generally but
is based upon ebjective clinical
evidence regarding the beneficiary's
individual need for care.

(b) Skilled nursing care. (1) Skilled
nursing care consists of those services
that must, under State law, be
performed by a registered nurse, or
practical {vocational) nurse, as defined
in §484.4 of this chapter, and meet the
criteria for skilled nursing services
specified in §409.32. See § 409.33 (a)
and (b) for a description of skilled
nursing services and examples of them.

(i) In determining whether a service
requires the skill of a licensed nurse,
consideration must be given to the
inherent complexity of the service, the
condition of the beneficiary, and
accepted standards of medical and

nursin ctice.

(i) l? tﬁ? nature of a service is such
that it can safely and effectively be
performed by the average nonmedical
person without direct supervision of a
licensed nurse, the service cannot be
regarded as a skilled nursing service.

(iii) The fact that a skilled nursing
service can be or is taught to the
beneficiary or to the beneficiary’s family
or friends does not negate the skilled
aspect of the service when performed by
the nurse.

(iv) If the service could be performed
by the average nonmedical person, the
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absence of a competent person to
perform it does not cause it to be a
skilled nursing service.

(2) The skilled nursing care must be
provided on a part-time or intermittent
basis,

(3) The skilled nursing services must
be reasonable and necessary for the
treatment of the illness or injury.

(i) To be considered reasonable and
necessary, the services must be
consistent with the nature and severity
of the beneficiary’s illness or injury, his
or her particular medical needs, and
accepted standards of medical and
nursing practice.

(ii) The skilled nursing care provided
to the beneficiary must be reasonable
within the context of the beneficiary’s
condition. -

(iii) The determination of whether
skilled nursing care is reasonable and
necessary must be based solely upon the
beneficiary’s unique condition and
individual needs, without regard to
whether the illness or injury is acute,
chronic, terminal, or expected to last a
long time,

(c) Physical therapy, speech-language
pathology services, and occupational
therapy. To be covered, physical
therapy, speech-language pathology
services, and occupational therapy must
satisfy the criteria in paragraphs (c)(1)
through (4) of this section. Occupational
therapy services initially qualify for
home health coverage only if they are
part of a plan of care that also includes
intermittent skilled nursing care,
physical therapy, or speech-language *
pathology services as follows:

(1) Speech-language pathology-
services and physical or occupational
therapy services must relate directly and
specifically to a treatment regimen
(established by the physician, after any
needed consultation with the qualified
therapist) that is designed to treat the
beneficiary’s illness or injury. Services
related to activities for the general
physical welfare of beneficiaries (for
example, exercises to promote overall
fitness) do not constitute physical
therapy, occupational therapy, or
speech-language pathology services for
Medicare purposes.

(2) Physical and occupational therapy
and speech-language pathology services
must be reasonable and necessary. To be
considered reasonable and necessary,
the following conditions must be met:

(i) The services must be considered
under accepted standards of medical
practice tp be a specific, safe, and
effective treatment for the beneficiary’s
condition.

(ii) The services must be of such a
level of complexity and sophistication
or the condition of the beneficiary must

be such that the services required can
safely and effectively be performed only
by a qualified physical therapist or by

a qualified physical therapy assistant
under the supervision of a qualified
physical therapist, by a qualified
speech-language pathologist, or by a
qualified occupational therapist or a
qualified occupational therapy assistant
under the supervision of a qualified
occupational therapist (as defined in
§484.4 of this chapter). Services that do
not require the performance or
supervision of a physical therapist or an
occupational therapist are not
considered reasonable or necessary
physical therapy or occupational
therapy services, even if they are
performed by or supervised by a
physical therapist or occupational
therapist. Services that do not require
the skills of a speech-language
pathologist are not considered to be
reasonable and necessary speech-
language pathology services even if they
are performed by or supervised by a
speech-language pathologist .

(iii) There must be an expectation that
the beneficiary's condition will improve
materially in a reasonable (and generally
predictable) period of time based on the
physician’s assessment of the
beneficiary’s restoration potential and
unique medical condition, or the
services must be necessary to establish
a safe and effective maintenance
program required in connection with a
specific disease, or the skills of a
therapist must be necessary to perform
a safe and effective maintenance
program. If the services are for the
establishment of a maintenance
program, they may include the design of
the program, the instruction of the
beneficiary, family, or home health
aides, and the necessary infrequent
reevaluations of the beneficiary and the
program to the degree that the
specialized knowledge and judgment of
a physical therapist, speech-language
pathologist, or occupational therapist is
required.

?iv) The amount, frequency, and
duration of the services must be
reasonable.

8. A new §409.45 is added to read as
follows:

§409.45 Dependent services
requirements.

(a) General. Services discussed in
paragraphs (b) through (g) of this section
may be covered only if the beneficiary
needs skilled nursing care on an
intermittent basis, as described in
§409.44(a); physical therapy or speech-
language pathology services as
described in § 409.44(b); or has'a
continuing need for-occupational

therapy services as described in
§409.44(c) if the beneficiary’s eligibility
for home health services has been
established by virtue of a prior need for
intermittent skilled nursing care,
speech-language pathology services, or
physical therapy in the current or prior
certification period; and otherwise
meets the qualifying criteria (confined
to the home, under the care of a
physician, in need of skilled services,
and under a plan of care) specified in
§409.42. Home health caverage is not
available for services furnished to a
beneficiary who is no longer in need of
one of the qualifying skilled services
specified in this paragraph. Therefore,
dependent services furnished after the
final qualifying skilled service are not
covered, except when the dependent
service was not followed by a qualifying
skilled service as a result of the
unexpected inpatient admission or
death of the beneficiary, or due to some
other unanticipated event.

(b) Home health aide services. To be
covered, home health aide services must
meet each of the following
requirements:

1) The reason for the visits by the
home health aide must be to provide

. bands-on personal care to the

beneficiary or services that are needed
to maintain the beneficiary’s health or to
facilitate treatment of the beneficiary’s
illness or injury. The physician's order
must indicate the frequency of the home
health aide services required by the
beneficiary. These services may include
but are not limited to:

(i) Personal care services such as
bathing, dressing, grooming, caring for
hair, nail and oral hygiene that are
needed to facilitate treatment or to
prevent deterioration of the
beneficiary's health, changing the bed
linens of an incontinent beneficiary,
shaving, deodorant application, skin

‘care with lotions and/or powder, foot

care, ear care, feeding, assistance with
elimination (including enemas unless
the skills of a licensed nurse are
required due to the beneficiary’s
condition, routine catheter care, and
routine colostomy care), assistance with
ambulation, changing position in bed.
and assistance with transfers,

(ii) Simple dressing changes that do
not require the skills of a licensed nurse.

(1ii) Assistance with medications that
are ordinarily self-administered and that
do not require the skills of a licensed
nurse to be provided safely and
effectively.

(iv) Assistance with activities that are
directly supportive of skilled therapy
services but do not require the skills of
a therapist to be safely and effectively
performed, such as routine maintenance
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exercises and repetitive practice of
functional communication skills to
support speech-language pathelogy
Services.

(v) Routine care of prosthetic and
orthotic devices.

(2} The services to be provided by the
home health aide must be—

(¥} Ordered by a physician in the plan
of care; and

(ii) Provided by the home health aide
on a part-time or intermittent basis.

(3) The services provided by the home
helth aide must be reasonable and
necessary. To be considered reasonable
and necessary, the services must—

(1) Meet the requirement for home
health aide services in paragraph (b){(1)
of Lhis section;

(i1} Be of a type the beneficiary cannot
pecform for himself or herself; and

(iii} Be of a type that there is no able
or willing caregiver to provide, or, if
there is a potential caregiver, the
beneficiary is unwilling to use the
services of that individual.

(4) The home health aide also may
perform services incidental to a visit
that was for the provision of care as
described in paragraphs (b){3){i) through
(iii) of this section. For example, these
incidental services may include
changing bed linens, personal laundry,
or preparing a light meal.

(c) Medical social services. Medical
social services may be covered if the
following requirements are met:

(1) The services are ordered by a
physician and included in the plan of
care.

(2)(i) The services are necessarv to
resolve social or emotional prablems
that are expected to be an impediment
to the effective treatment of the
beneficiary’s medical condition or to his
or hies rate of recovery.

(i1) If these services are furnished to
a beneficiary’s family member or
caregiver, they are furnished on a short-
term basis and it can be demonstrated
that the service is necessary to resolve
a clear and direct impediment to the
effective treatment of the beneficiary’s
medical condition or to his or her rate
of recovery.

(3} The frequency and nature of the
medical social services are reasonable
and necessary to the treatment of the
beneficiary’s condition.

(4} The medical social services are
furnished by a qualified social worker or
qualified social work assistant under the
supervision of a social worker as
defined in § 484.4 of this chapter.

(5) The services needed to resolve the
problems that are impeding the
beneficiary’s recovery require the skills
of a social werker or a social work
assistant under the supervision of a

¥

social worker to be performed safely and
effectively.

(d) Oecupational therapy.
Occupational therapy services that are
not qualifying services under §409.44(c)
are nevertheless covered as dependent
services if the requirements of
§ 409.44(c}(2)(i) through (iv), as to
reasonableness and necessity, are met.

(e) Durable medical equipment.
Durable medical equipment in
accordance with § 410.38 of this
chapter, which deseribes the scope and
conditions of payment for durable
medical equipment under Part B, may
be covered under the home health
benefit as either a Part A or Part B
service. Durable medical equipment
furnished by an HHA as a home health
service is always covered by Part A if
the beneficiary is entitled to Part A.

(f) Medical supplies. Medical supplies
(including catheters, catheter supplies,
ostomy bags, and supplies relating to
ostomy care but excluding drugs and
biologicals} may be covered as a home
health benefit. For medical supplies to
be covered as a Medicare home health
benefit, the medical supplies must be
needed to treat the beneficiary’s illness
or injury that occasioned the home
health care.

(g) Intern and resident services. The
medical services of interns and
residents in training under an approved
hospital teaching program are covered if
the services are ordered by the
physician who is responsible for the
plan of eare and the HHA is affiliated
with or under the common control of
the hospital furnishing the medical
services.

Approved means—

(1) Approved by the Accreditation
Council for Graduate Medical
Education;

(2) In the case of an osteopathic
hospital, approved by the Committee on
Hospitals of the Bureau of Professional
Education of the Americaf Osteopathic
Association;

(3) In the case of an intern or resident-
in-training in the field of dentistry,
approved by the Council on Dental
Education of the American Dental
Asseciation; or

(4) In the case of an intern or resident-
in-training in the field of podiatry,
approved by the Council on Podiatry
Education of the American Podiatric
Association.

§409.46 Coinsurance for durable medical
equipment (DME) furnished as a home
health service [Redesignated as § 409.50]
9. Section 409.46 is redesignated as
§409.50.
10. New §§409.46 through 409.49 are
added to read as follows:

§409.46 Allowable administrative costs.

Services that are allowable as
administrative costs but are not
separately billable include, but are not
limited to, the following:

(a) Registered nurse initial evaluation
visits. Initial evaluation visits by a
registered nurse for the purpose of
assessing a beneficiary's health needs,
determining if the agency can meet
those health needs, and formulating a
plan of care for the beneficiary are
allowable administrative costs. If a
physician specifically orders that a
particular skilled service be furnished
during the evaluation in which the
agency accepts the beneficiary for
treatment and all other coverage criteria
are met, the visit is billable as a skilled
nursing visit. Otherwise it is considered
to be an administrative cost.

(b) Visits by registered nurses or
qualified professionals for the
supervision of home health aides. Visits
by registered nurses or qualified
professionals for the purpose of
supervising home health aides as
required at § 484.36(d) of this chapter
are allowable administrative costs. Only
if the registered nurse or qualified
professional visits the beneficiary for
the purpose of furnishing care that
meéets the coverage criteria at §409.44,
and the supervisory visit oecurs
simultaneously with the provision of
covered care, is the visit billable as a
skilled nursing or therapist’s visit.

(c) Respiratory care services. If a
respiratery therapist is used to furnish
overall training or consultative advice to
an HHA's staff and incidentally
provides respiratory therapy services to
beneficiaries in their homes, the costs of
the respiratory therapist’s services are
allowable as administrative costs. Visits
by a respiratory therapist to a
beneficiary’s home are not separately
billable. However, respiratory therapy
services that are furnished as part ofa
plan of care by a skilled nurse or
physical therapist and that constitute
skilled care may be separately billed as
skilled visits.

(d) Dietary and nutrition persennel. If
dieticians or nutritionists are used to
provide overall training or consultative
advice to HHA staff and incidentally
provide dietetic or nutritional services
to beneficiaries in their homes, the costs
of these professional services are

- allowable as administrative costs. Visits

by a dietician or nutritionist to a
beneficiary’s home are not separately
billable.

§409.47 Place of service requirements.

To be covered, home health services
must be furnished in either the
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beneficiary’s home or an outpatient
setting as defined in this section,

(a) Beneficiary’s home. A beneficiary's
home is any place’in which a
beneficiary resides that is not a hospital,
SNF, or nursing facility as defined in
sections 1861(e}(1), 1819(a)(1), of
1919(a){1) of the Act, respectively.

(b) Outpatient setting. For purposes of
caoverage of home health services, an
outpatient setting may include a
hospital, SNF or a rehabilitation center
with which the HHA has an
arrangement in accordance with the
requirements of § 484,14(h) of this
chapter and that is used by the HHA to
_pravide services that either—

(1) Require equipment that cannot be
made available at the beneficiary’s
home; or

(2) Are furnished while the
beneficiary is at the facility to receive
services requiring equipment described
in paragraph (b)(1) of this section.

§409.48 Visits.

{(a) Number of allowable visits under
Part A. To the extent that all coverage
requirements specified in this subpart
are met, payment may be made on
hehalf of eligible beneficiaries under
Part A for an unlimited number of
covered home health visits. All
Medicare home health services are
covered under hospital insurance unless
there is no Part A entitlement.

(b) Number of visits under Part B. To
the extent that all coverage requirements
specified in this subpart are met,
payment may be made on behalf of
eligible beneficiaries under Part B for an
unlimited number of covered home
health visits. Medicare home health
services are covered under Part B only
when the beneficiary is not entitled to
coverage under Part A.

(¢) Definition of visit. A visit is an
episode of personal contact with the
beneficiary by staff of the HHA or others
under arrangements with the HHA, for
the purpose of providing a covered
service.

(1) Generally, one visit may be
covered each time an HHA employee or
semeone providing home health
services under arrangements enters the
beneficiary’s home and provides a
covered service to a beneficiary whe
meets the criteria of § 409.42 (confined
to the home, under the care of a
physician, in need of skilled services,
and under a plan of care).

(2) If the HHA furnishes services in an
outpatient facility under arrangements
with the facility, one visit may be
covered for each type of service
provided.

(3) If two individuals-are needed to
provide a service, two visits may be

covered. If two individuals are present,

but only one is needed to provide the
care, only one visit may be covered.

(4) A visit is initiated with the
delivery of covered home health
services and ends at the conclusion of
delivery of covered home health
services. In those circumstances in
which all reasonable and necessary
home health services cannot be
provided in the course of a single visit,
HHA stail or others providing services
under arrangements with the HHA may
remain at the beneficiary’s residence
between visits (for example, to provide
non-covered services). However, if all
covered services could be provided in
the eourse of one visit, only one visit
may-be covered.

§409.49 Excluded services.

() Drugs and biologicels. Drugs and
biologicals are excluded from payment
under the Medicare home health
benefit.

(1) A drug is any chemical compound
that may be used on or adniinistered to
humans or animals as an aid in the
diagnosis, treatment or prevention of
disease or other condition or for the
relief of pain or suffering or to control
or improve any physiological pathologic
condition.

(2) A biolagical is any medicinal
preparation made from living organisms
and their products including, but not
limited to, serums, vaccines, antigens,
and antitoxins. y

(b) Transportation. The transportation
of beneficiaries, whether to receive
covered care or for other purposes, is
excluded from home health coverage.
Costs of transportation of equipment,
materials, supplies, or staff may be
allowable as administrative costs, but no
separate payment is made for them.

c) Services that would not be covered
as inpatient services. Services that
would not be covered if furnished as
inpatient hospital services are excluded
from home health coverage.

(d) Housekeeping services. Services
whose sole purpose is to enable the
beneficiary to continue residing in his
or her home (for example, cooking,
shopping, Meals on Wheels, cleaning,
laundry) are exchuded from home health
coverage.

(e) Services covered under the End
Stage Renal Disease (ESRD) program.
Services that are covered under the
ESRD program and are contained in the
composite rate reimbursement
methodology, including any service
furnished to a Medicare ESRD
beneficiary that is directly related to
that individual’s dialysis, are excluded
from coverage under the Medicare home
health benefit.

(f} Prosthetic devices. tems that meet
the requirements of § 410.36(b) of this
chapter for prosthetic devices covered
under Part B are excluded from home
health coverage. Catheters, catheter
supplies, ostomy bags, and supplies
relating to ostomy care are not
considered prosthetic devices if
furnished under a home health plan of
care and are not subject to this
exclusion from coverage.

(g) Medical social services provided to
family members. Except as provided in
§ 409.45(c)(2), medical social services
provided solely to members of the
beneficiary’s family and that are not
incidental to covered medical social
services being provided to the
beneficiary are not covered.

B. Part 413 is amended as set forth
below;

PART 413—PRINCIPLES OF
REASONABLE COST
REIMBURSEMENT; PAYMENT FOR
END-STAGE RENAL DISEASE
SERVICES

1. The authority citation for part 413
continues to read as follows:

Aulhori(y: Secs. 1102, 1814(h), 1815, 1833
{a), (i), and (n), 1861(v), 1871, 1881, 1883,
and 1886 of the Social Security Act (42
U.S.C. 1302, 1395f(b), 1395g, 13951 (a), (i),
and (n}; 1395x(v), 1385hh, 1395rr, 139541,
and 1395ww}; sec. 104 of Public Law 100-
360 as amended by sec. 608(d)(3) of Public
Law 100485 (42 U.S.C. 1395ww (note)); and
sec. 101(c) of Public Law 101-234 {42 11.S.C.
1395ww [note)).

2. Section 413.125 is added to subpart
F to read as follows:

§413.125 Payment for home health
services.

For additional rules on the
allewability of certain costs incurred by
home health agencies, see §§ 409.46 and
469.49(b) of this chapter.

C. Part 418 is amended as set forth
below:

PART 418—HOSPICE CARE

1. The authority citation for part 418
is revised to read as follows:

Authority: Secs. 1102, 1812(a){4), 1812(d),
1813(a)(4), 1814(a){7), 1814(i), 1816(e)(5),
1861(dd), 1862(a) (1), (6) and () and 1871 of
the Social Security Act (42 U.S.C, 1302,
1395d(a)(4), 1395d(d), 1395¢e(a){4),
1395f(a)(7), 13961(i), 1395h{e)(5), 1395x{dd),
1395y(a) (1), {6) and (9} and 1395hh) and ser.
353 of the Public Health Service Act (42
L1.S.C. 263a).

2. Section 418.202 is amended by
revising paragraph (g) to read as follows:

§418.202 Covered services.

- » L d » >
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(g) Home health aide services
furnished by qualified aides as
designated in § 418.94 and homemaker
services. Home health aides may
provide personal care services as
defined in § 409.45(b) of this chapter.
Aides may perform household services
to maintain a safe and sanitary
environment in areas of the home used
by the patient, such as changing bed
linens or light cleaning and laundering
essential to the comfort and cleanliness
of the patient. Aide sersvices must be
provided under the general supervision
of a registered nurse. Homemaker
services may include assistance in
maintenance of a safe and healthy
environment and services to enable the
individual to carry out the treatment
plan.
* * * * *

D. Part 484 is amended as set forth
below:

PART 484—CONDITIONS OF
PARTICIPATION: HOME HEALTH
AGENCIES

1. The authority citation for part 484
is revised to read as follows:

Authority: Secs. 1102, 1814(a)(2)(C),
1835(a)(2)(A), 1861, 1871, and 1891 of the
Social Security Act (42 U.S.C. 1302,
1395f(a)(2)(C), 1395n(a}(2)(A), 1395x,
1395hh, and 1395bbb),

2. Section 484.18(c) is revised to read
as follows:

§484.18 Condition of participation:
Acceptance of patients, plan of care, and
medical supervision.

* * * * *

(c) Standard: Conformance with
physician orders. Drugs and treatments
are administered by agency staff only as
ordered by the physician. Oral orders
are put in writing and signed and dated
with the date of receipt by the registered
nurse or qualified therapist (as defined
in § 484.4 of this chapter) responsible
for furnishing or supervising the
ordered services. Oral orders are only
accepted by personnel authorized to do
so by applicable State and Federal laws
and regulations as well as by the HHA's
internal policies. Agency staff check all
medicines a patient may be taking to
identify possible ineffective drug
therapy or adverse reactions, significant
side effects, drug allergies, and
contraindicated medication, and
promptly report any problem to the
physician.

3. In § 484.36, paragraphs (b)(2)(iii),
(c, and (d) are revised to read as follows:

§484.36 Condition of participation: Home
heaith aide services.

* * * * *

(b) * %k =

(2) x x K

(iii) The home health aide must
receive at least 12 hours of in-service
training during each 12-month period.
The in-service training may be
furnished while the aide is furnishing
care to the patient.

* ~ * * *

(c) Standard: Assignment and duties
of the home health aide.

(1) Assignment. The home health aide
is assigned to a specific patient by the
registered nurse. Written patient care
instructions for the home health aide
must be prepared by the registered
nurse or other appropriate professional
who is responsible for the supervision
of the home health aide under
paragraph (d) of this section.

(2) Duties. The home health aide
provides services that are ordered by the
physician in the plan of care and that
the aide is permitted to perform under
State law. The duties of a home health
aide include the provision of hands-on
personal care, performance of simple
procedures as an extension of therapy or
nursing services, assistance in
ambulation or exercises, and assistance
in administering medications that are
ordinarily self-administered. Any home
health aide services offered by an HHA
must be provided by aqualified home
health aide.

(d) Standard: Supervision.

(1) If the patient receives skilled
nursing care, the registered nurse must
perform the supervisory visit required
by paragraph (d)(2) of this section. If the
patient is not receiving skilled nursing
care, but is receiving another skilled
service (that is, physical therapy,
occupational therapy, or speech- -
language pathology services),
supervision may be provided by the
appropriate therapist.

(2) The registered nurse (or another
professional described in paragraph
(d)(1) of this section) must make an on-
site visit to the patient's home no less
frequently than every 2 weeks.

(3) if home health aide services are
provided to a patient who is not
receiving skilled nursing care, physical
or occupational therapy or speech-
language pathology services, the
registered nurse must make a
supervisory visit to the patient's home
no less frequently than every 62 days. In
these cases, to ensure that the aide is
properly caring for the patient, each
supervisory visit must occur while the
home health aide is providing patient
care.

(4) If home health aide services are
provided by an individual who is not
employed directly by the HHA (or

hospice), the services of the home
health aide must be provided under
arrangements, as defined in section
1861(w)(1) of the Act. If the HHA (or
hospice) chooses to provide home
health aide services under arrangements
with another organization, the HHA’s
(or hospice’s) responsibilities include,
but are not limited to— (i) Ensuring the
overall quality of the care provided by
the aide;

(ii) Supervision of the aide’s services
as described in paragraphs (d)(1) and
(d)(2) of this section; and

(iii) Ensuring that home health aides
providing services under arranigements
have met the training requirements of
paragraph (a) of this section.

*

- * * *

5. In § 484.48, the introductory
paragraph is revised to read as follows:

§484.48 Condition of participation:
Clinical records.

A clinical record containing pertinent
past and current findings in accordance
with accepted professional standards is
maintained for every patient receiving
home health services. In addition to the
plan of care, the record contains
appropriate identifying information;
name of physician; drug, dietary,
treatment, and activity orders; signed
and dated clinical and progress notes;
copies of summary reports sent to the
attending physician; and a discharge
summary. The HHA must inform the
attending physician of the availability of
a discharge summary. The discharge
summary must be sent to the attending
physician upon request and must
include the patient’s medical and health
status at discharge.
* = * * *
(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: May 31, 1994.
Bruce C. Viadeck,
Administrator, Health Care Financing
Administration.

Dated: June 24, 1994.
Donna E, Shalala,
Secretary.
[FR Doc. 94-31065 Filed 12-19-94; 8:45 am]
BILLING CODE 4120-01-P
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DEPARTMENT OF THE INTERIOR
Gffice of the Secretary

43 CFR Part 12
RIN 1090-AA48

Administrative and Audit
Requirements and Cost Principles for
Assistance Programs

AGENCY: Office of the Secretary, Interior.
ACTION: Final rule.

SUMMARY: This final rule is in response
ta the “"Department of the Interior and
Related Agencies Appropriations Act,
1995, and the “Energy and Water
Development Appropriations Act,
1995." Section 307(a) of Public Law
103-332 required that no funds made
available in the Act may be expended by
an entity unless the entity agrees that in
expending the funds they will comply
with the “Buy American Act.” As it did
in FY 1894, the Department continues to
interpret-this requirement to apply to
assistance programs. Section 501 of
Public Law 103-316 only states that it
is the sense of Congress that, to the
greatest extent practicable, all
equipment and products purchased
with funds made available in the Aet
should be American-made. Therefore,
the Department is taking the position
that Congressional intent was different
for awards made by the Bureau of
Reclamation. As such, only the
provisions in the regulation addressing
the sense of Congress (§ 12.700) and the
notice requirements (§ 12.710) will
apply to awards made by the Bureau of
Reclamation using appropriated funds
for FY 1995.

EFFECTIVE DATE: December 20, 1994.

FOR FURTHER INFORMATION CONTACT:
Dean A. Titcomb, (Chief, Acquisition
and Assistance Division), (202) 208—
6431,
SUPPLEMENTARY INFORMATION: On .
September 30,1994, the Department of
the Interior and Related Agencies
Appropriations Act for Fiscal Year 1995
(“the Act”’) was signed into law. Section
307(a) of the Act was entitled
""Compliance with Buy American Act.”
The section applied to funds
appropriated or transferred pursuant to
the Act for the purchase of any
equipment or product that may be
autharized to be purchased with
financial assistance. Section 307(b)
expressed the “sense of the Congress”
that entities receiving the assistance,
purchase only American-made
equipment and products. ;
- Section 307(b)(2) required that in
providing the financial assistance under

the Act, the Secretary shall provide to
each recipient of the assistance a notice
describing the requirement. No other
specific guidance was given regarding
the implementation of this requirement.

The Department is revising Subpart E
of43 CFR Part 12, to implement these
requirements for awards made using
appropriated funds for FY 1995. No
specific guidance was provided by
Congress, so the Department decided to
continue its implementation of these
requirements based upon the final rule
published in the Federal Register on
July 19, 1994 (59 FR 36713).

Because of the applicability of
different appropriation acts and the fact
that the requirements are different, the
notice in paragraph (b) of § 12.710 has
been changed to account for the
reference to language in Pub. L. 103—
332. A separate notice included in
paragraph (c) of § 12.710 has been
amended to account for the reference to
language in Pub. L. 103-316 and its use
only for awards made by the Bureau of
Reclamation.

Finding of Good Cause for Waiver of
Proposed Rulemaking and for Making
Rule Effective Upon Publication

In accordance with the
Administrative Procedure Act (5 U.S.C.
553), it is usually the practice of the
Department to offer interested parties
the opportunity to comment on
proposed regulations. However, the
Department waives notice and comment
on these regulations under section
553(b)(B) of the Administrative
Procedure Act (5 U.S.C. 553(b){B)). This
section provides that notice and
comment for rulemaking is not required
when the agency for good cause finds
that notice and public procedure are
impracticable, unnecessary, or contrary
to the public interest. The Department
believes further public comment on the
revision of this regulation is
unnecessary hecause the substance of
these provisions is based on statutory
requirements governing the award of
assistance with appropriated funds for
FY 1995, that the Department is unable
to change.

The Administrative Procedure Act
provides that rules be published at least
30 days prior to their effective date,
excepl as otherwise provided by an
agency on a finding of good cause (5
U.S.C. 553(d)}{3)). In this case, because

this requirement is a statutory condition

of expenditure of appropriated funds in
this fiscal year, the Department has
determined that the rule must be
effective upon publication.

Executive Order 12866, Paperwork
Reduction Act, and Regulatory
Flexibility Act

This rule was not subject to Office of
Management and Budget review undér
Executive Order 123866,

The Department has determined that
this rule will not have a significant
economic impact on a substantial
number of small entilies since it is
anticipated that no additional costs will
be imposed on a substantial number of
small entities as a result of the rule. This
rule does not contain a collection of
information subject to the Paperwork
Reduction Act of 1980.(44 U.S.C. 3503
et seq.).

Environmental Effects

The Department has determined that
this rule does not constitute a major
Federal action having a significant
impact on the human environment
under the National Environmental
Policy Act of 1869,

Executive Order No. 12778

The Department has certified to the
Office of Management and Budget that
this rule meets the applicable standards
provided in sections 2{(a) and 2(h){2) of
Executive Order No, 12778.

List of Subjects in 43 CFR Part 12

Cooperative agreements, Grants
administration, Grant program.

Dated: December 6, 1994.

Bonnie R. Cohen,

Assistant Secretary-Policy, Menegement and
Budget.

Title 43, part 12 of the Code of
Federal Regulations is amended as set
forth below:

PART 12—ADMINISTRATIVE AND
AUDIT REQUIREMENTS AND COST
PRINCIPLES FOR ASSISTANCE
PROGRAMS

1. The authority citation for part 12 is
revised to read as follows:

Authority: 5 11.S.C. 301; 31 11.S.C. 7501; 41
U.S.C. 701 et seq.; sec. 307, Pub. L. 103-332,
108 Stat, 2499; section 501, Pub. L. 103-316,
108 Stat. 1723; E.O. 12549, 3 CFR, 1986
Comp. p. 189; E.O. 12674, 3 CFR, 1989
Comp. p. 215; E.O. 12731, 3 CFR, 1990
Comp. p. 306; OMB Circular A-102; OMB
Circular A-110; OMB Circular A-128; and
OMB Circular A-133.

2. Section 12.700 is revised to read as
follows:

§12.700 Scope.

This subpart implements section 307
of the Department of the Interior and
Related Appropriations Act for Fiscal
Year 1995 (Public Law 103-332, 108
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Stat. 2499) and section 501 of the
Energy and Water Development
Appropriations Act, 1995 (Public Law
103-316, 108 Stat. 1723). For awards
made under the authority of section 307,
this subpart requires that no funds made
available in the Act may be expended by
an entity unless the entity agrees that in
expending the funds the entity will
comply with sections 2 through 4 of the
Act of March 3, 1933 (41 U.S.C. 10a—
10c; popularly known as the “Buy
American Act”). It applies to
procurement contracts under grants and
cooperative agreements which provide
for the purchase of equipment and
products. Section 501 of Public Law
103-316, 108 Stat. 1723, only applies to
awards made by the Bureau of
Reclamation. In addition, for these
awards, there is only a requirement that
in providing financial assistance to, or
entering into any contract with, any
entity using funds made available in
this Act, the Secretary, to the greatest
extent practicable, will provide to the
entity a notice describing a statement
within the Act made by Congress. This
statement concerns the sense of the
Congress that to the greatest extent
practicable, all equipment and products
purchased with funds made available in
the Act, should be American-made.
Therefore; for Fiscal Year 1995 awards,
only the requirements in §§ 12.700 and
12.710 will apply to awards made by the
Bureau of Reclamation.

3. Paragraphs (a), (b), and (c) of
§12.710 are revised to read as follows:

§12.710 Policy.

(a) In the case of any equipment or
product that may be authorized to be
purchased with financial assistance
provided using funds made available
under Public Law 103-332, it is the
sense of Congress that entities receiving
the assistance should, in expending the
assistance, purchase only American-
made equipment and products.

(b) In awarding financial assistance
under Public Law 103-332, bureaus and
offices excluding the Bureau of
Reclamation will provide to each
recipient of the assistance the following
notice:

Notice

Pursuant to Sec. 307 of the Department of
the Interior and Related Agencies
Appropriations Act, 1995, Public Law 103-
332, 108 Stat. 2499, please be advised of the
following:

In the case of any equipment or product
that may be authorized to be purchased with
financial assistance provided using funds
made available in this Act, it is the sense of
the Congress that entities receiving the
assistance should, in expending the *
assistance, purchase only American-made
equipment and products.

(c) In awarding financial assistance
using funds made available under
Public Law 103-316, to the greatest
extent practicable, the Bureau of
Reclamation will provide to each
recipient of the assistance the following
notice:

Notice

Pursuant to Sec: 501 of the Energy and
Water Development Appropriations Act,
1995, Public Law 103-3186, 108 Stat. 1723,
please be advise of the following:

It is the sense of the Congress that, to the
greatest extent practicable, all equipment and
products purchased with funds made
available in this Act should be:American-
made.

* ® » x »

[FR Doc. 94-31218 Filed 12-19-94; 8;45 am]
BILLING CODE 4310-RF-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

46 CFR Part 16
[CGD 94-106]
RIN 2115-AE95

Programs for Chemical Drug and
Alcohol Testing of Commercial Vessel
Personnel; Delay of Implementation
Dates

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard announces a
delay in the effective date of regulations
governing drug testing, insofar as those
regulations would require testing of
persons onboard U.S. vessels in waters
that are subject to the jurisdiction of a
foreign government. Under this final
rule, employees would become subject
to testing no later than January 2, 1996,
unless the Coast Guard, in the
meantime, publishes regulations
indicating otherwise.

EFFECTIVE DATE: This rule is effective on
December 20, 1994.

ADDRESSES: Unless otherwise indicated,
documents referred to in this preamble
are available for inspection or copying
at the Office of the Executive Secretary,
Marine Safety Council (G-LRA/3406),
U.S. Coast Guard Headquarters, 2100
Second Street SW., room 3406,
Washington, DC 20593-0001 between 8
a.m. and 3 p.m., Monday through
Friday, except Federal holidays. The
telephone number is (202) 267-1477.
FOR FURTHER INFORMATION CONTACT:
Lieutenant Commander Mark Grossetti,
Project Manager, Marine Investigation
Division (G-MMI), Office of Marine

Safety, Security and Environmental
Protection, (202) 267-1421,

SUPPLEMENTARY INFORMATION:
Drafting Information

The principal persons involved in
drafting this document are LCDR Mark
Grossetti, Project Manager, Office of
Marine Safety, Security and
Environmental Protection, and Helen
Boutrous, Project Counsel, Office of
Chief Counsel.

Background and Purpose

On November 21, 1988, the Coast
Guard, along with other agencies of the
Department of Transpertation (DOT),
adopted regulations requiring pre-
employment, post-accident, reasonable
cause, and random drug testing. Those
individuals required under Federal law
or regulation to have periodic medical
examinations were also required to
undergo a drug test at the same time.
The drug testing required by the rule
applies to some persons located outside
of the United States. However, the rules
provided that they would not apply
outside the United States in any
situation in which application of the
rules violated foreign local laws or
policies.

At the same time, the Coast Guard
stated that the DOT and other elements
of the government would enter into
discussions with foreign governments to
attempt to resolve any conflict between
our rules and foreign government laws
or policies. The Coast Guard stated that
if, as a result of those discussions, it was
found that amendments to the rule were
necessary, timely amendments would be
issued. An amendment was issued on
December 21, 1989, and published on
December 27, 1989 (54 FR 53286).
Under that amendment, drug testing for
persons onboard U.S. vessels in waters
subject to the jurisdiction of a foreign
government was scheduled to begin by
January 2, 1992. A Final Rule was
published on April 24, 1991, delaying
the implementation date to January 2,
1993 (56 FR 18982}, and another Final
Rule was published on July 14, 1992,
delaying the implementation date to
January 2, 1995 (57 FR 31274).

During the past few years, discussions
with other countries have been held,
and the difficulty of achieving effective
bilateral agreements has become clear.
Although the Coast Guard could allow
its regulations to take effect in foreign
waters, the Coast Guard continues to
recognize that: (1) It would be difficult
for U.S. carriers to effectively
implement the regulations without
cooperation from foreign governments;
(2) in response, foreign governments
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could impose restrictions on U.S.
operations; and, perhaps most
importantly, (3) there are distinct
advantages to be gained in aligning
foreign measures and U.S. measures,
especially as they relate to international
transportation operations. For these
reasons, the Coast Guard is continuing
to consider whether it would be
appropriate to apply the requirements of
part 16 to operations in waters subject
to the jurisdiction of a foreign
government in the event that agreements
with other countries are not reached.

In order to allow time to further
consider these issues and formulate a
decision, the Coast Guard has again
determined that additional time is
necessary. Another additional delay of
approximately one year should provide
sufficient time. Accordingly, the Coast
Guard has determined to postpone again
the date by which testing programs
would commence for persons onboard
U.S. vessels in waters that are subject to
the jurisdiction of a foreign government.

The change in this final rule will
delay the applicability of the regulations
where they may conflict with foreign
law or policy, This rule imposes no
additional burdens on the regulated
industry. Without this delay in the
implementation date, persons onboard
U.S. vessels in waters that are subject to
the jurisdiction of a foreign government
would become subject to the
requirements of part 16 on January 2,
1995, Delaying the implementation date
ensures that the applicability of part 16
will continue unchanged. Accordingly,
the Coast Guard finds that good cause
exists under 5 U.S.C. 553(b) to publish
this rule without notice and comment
and to make this rule effective less than
30 days after publication in the Federal
Register,

Regulatory Evaluation

This final rule is not a significant
regulatory actionp under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6 (a)(3) of
that order. It has not been reviewed by
the Office of Management and Budget
under that order. It is not significant
under the regulatory policies and
procedures of the Department of
Transportation (DOT) (44 FR 11034;
February 26, 1979). The economic
impact of these changes is so minimal
that further evaluation is not necessary.
This final rule modifies the effective
date for compliance with Coast Guard
regulations governing drug testing,
insofar as those regulations would
require testing of persons onboard U.S.
vessels that are subject to the
jurisdiction of a foreign government. It

does not change the basic regulatory
structure of that rule.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this proposal
will have a significant economic impact
on a substantial number of small
entities. “‘Small entities” include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as “small business concerns” under
section 3 of the Small Business Act (15
U.S.C. 632). This rule does not require
a general notice of proposed rulemaking
and, therefore, is exempt from the
regulatory flexibility requirements.
Although exempt, the Coast Guard has
reviewed this rule for potential impact
on small entities,

The amendment in this final rule only
extends a compliance date, and imposes
no costs on affected entities. Therefore,
the Coast Guard certifies under 5 U.S.C.
605(b) that this final rule will not have
a significant economic impact on a
substantial number of small entities.

Collection of Information

This rule contains no collection of
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
rule in accordance with the principles
and criteria contained in Executive
Order 12612 and has determined that it
does not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment. The
authority to require programs for
chemical drug and alcohol testing of
commercial vessel personnel has been
committed to the Coast Guard by
Federal statutes. This final rule does,
therefore, preempt State and local
regulations regarding drug testing
programs requiring the testing of
persons onboard U.S. vessels in waters
that are subject to the jurisdiction of a
foreign government.

Environment

The Coast Guard has considered the
environmental impact of this final rule,
and has concluded that, under section
2.B.2.1 of Commandant Instruction
M16475.1B, it is categorically excluded
from further environmental
documentation. This final rule merely
extends an implementation date and
clearly has no environmental impact.

List of Subjects in 46 CFR part 16

Drug testing, Marine safety, Reporting
and recerdkeeping requirements, Safety,
Transportation.

For the reasons set forth in the
preamble, the Coast Guard amends 46
CFR part 16 as follows:

PART 16—CHEMICAL TESTING

1. The authority citation for part 16
continues to read as follows:

Authority: 46 U.S.C. 2103, 3306, 7101,
7301 and 7701; 49CFR 1.46.

2.1In § 16.207, paragraph (b) is gevised
to read as follows:

§16.207 Conflict with foreign laws.
* * * - *

(b) This part is not effective until
January 2, 1996, with respect to any
person onboard U.S. vessels in waters
that are subject to the jurisdiction of a
foreign government. On or before
December 1, 1995, the Commandant
shall issue any necessary amendment
resolving the applicability of this part to
such person on and after January 2,
1996.

Dated: December 2, 1994,

Joseph J. Angelo,

Acting Chief, Office of Marine Safety Security
and Environmental Protection.

[FR Dac. 94-31239 Filed 12-19-94;8:45 am|
BILLING CODE 4910-14-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 94
[ET Docket No. 92-9; FCC 94-303)

Redevelopment of Spectrum To
Encourage Innovation in the Use of
New Telecommunications
Technologies

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: By this Second Memorandum
Opinion and Order (Second MO&0O) the
Commission refines and clarifies the
rules and policies adopted to make
spectrum available for emerging
telecommunications technologies. The
Second MO&O adopts rules to complete
a regulatory framework for relocating
fixed microwave operations where
necessary to implement services using
emerging technologies in the 2 GHz
bands. This action is necessary to
provide 2 GHz spectrum for future -
wireless communications services while
preventing disruption to incumbent 2
GHz fixed microwave licensees. This




65502 Federal Register / Vol. 59, No. 223 / Tuesday, December 20, 1994 / Rules and Regulations

action facilitates future authorizations of
a broad range of new wireless
communications services that employ
emerging technologies.

EFFECTIVE DATE: January 19, 1995,

FOR FURTHER INFORMATION CONTACT: Fred
Lee Thomas, Office of Engineering and
Technology, (202) 653-6204.
SUPPLEMENTARY INFORMATION: Thisisa
summary of the Commission’s Second
Memorandum Opinion and Order
(Second MO&0) adopted November 28,
1994, and released December 2, 1994. A
summary of the Memorandum Opinion
and Order (MOE&O) that is recansidered
in the Second MO&0 may be found at
59 FR 19642 (April 25, 1994). This
action will not add to or decrease the
public reporting burden. The full text of
this Commission decision is available
for inspection and copying during
regular business hours in the FCC
Reference Center (Room 239), 1919 M
Street, NW., Washington, DC. The
complete text of this decision also may
be purchased from the Commission's
duplication contractor, International
Transcription Service, (202) 857-3800,
2100 M Street, NW., Washington, DC
20037.

Summary of the Second Memorandum
Opinion and Order

1. The Second MOG&O responded to a
Petition for Reconsideration filed jointly
by the Public Safety Microwave
Committee (PSMC), the Association of
Public-Safety Communications Y
Officials-International, Inc. (APCO), th
County of Los Angeles (LA County), and
the Forestry-Conservation
Communication Association (FCCA)
(collectively *Petitioners™). Petitioners
requested that the Commission not
subject incumbent public safety
facilities to mandatory relocation.

2. The Second MOE&O effected
changes to the rules to further the
Commission’s goals of providing for the
fair and equitable sharing of 2 GHz
spectrum-by new services and the
existing fixed microwave services that
currently use these frequencies, and for
the relocation of existing 2 GHz
facilities to other spectrum where
necessary. The rules provide licensees
of services using emerging technologies
with access to 2 GHz frequencies in a
reasonable timeframe, while at the same
time preventing disruption to existing 2
GHz operations and minimizing the
economic impact on the existing
licensees.

- 3. Specifically, the Commission
amended the negotiation procedures for
mandatory relocation of existing
microwave facilities to provide for use
of independent estimates of the cost to

replace an existing facility in resolving
disputes between licensees of existing
facilities and new service providers. The
Commission also modified the
relocation plan to extend the mandatory
negotiation period for public safety
entities to two years. The relocation
plan for public safety facilities will now
provide a three-year period for
voluntary negotiations followed by a
two-year period for mandatory
negotiations,

4, In the First Report and Order in this
proceeding 57 FR 49020, October 29,
1992, the Commission exempted
licensees of incumbent public safety
facilities from involuntary relocation. In
the Third Report and Order, 58 FR
46547, September 1993, it clarified the
definition of public safety. The
Commission’s purpose in each decision
was to ensure that essential safety of life
and property communications are not
disrupted or otherwise disadvantaged.

5. In the MO&O the Commission
concluded on its own motion that it
would be in the public interest to
subject all incumbent facilities,
including public safety, to mandatory
relocation if an emerging technology
provider requires the spectrum. Of
particular concern was providing
adequate spectrum for operation of new
licensed personal communications
services (PCS) services, and operation of
unlicensed PCS devices, in major urban
areas where there are a large number of
incumbent public safety fixed
microwave facilities. It has been
recognized by incumbent fixed
microwave users and PCS interests alike
that it will not be possible for PCS and
fixed microwave to operate in the same
geographic area on the same frequency
without interfering with each other.
Upon review of the record, the
Commission concluded that PCS service
may be precluded or severely limited in
some areas unless public safety
licensees relocate when necessary.
Allowing all public safety facilities to
remain in the band indefinitely would
defeat the Commission’s primary goal of
providing usable spectrum for the
implementation of emerging
technologies.

6. In the Second MO&O the
Commission stated that it continues to
believe that it is in the public interest
to subject all incumbent 2 GHz fixed
microwave facilities, including public
safety licensees, to mandatory relocation
if an emerging technology provider
requires the spectrum they are using.
The Commission concluded that its
decision is supported by the record in
this proceeding. Further, the
Commission stated that this decision,
along with the associated transition

. arbitration efforts rather than

adopted in previous decisions, as
modified in the MO&O, provides a fair
balance between the interests of the
incumbent fixed microwave service and
those services that will use new
emerging technologies, such as PCS.
Specifically, the transition policy for
mandatory relocation of incumbent
public safety operations required to
relocate, summarized below, will not
disadvantage public safety incumbents.

—All relocation costs will be paid
entirely by the emerging technology
licensee. These costs include all
engineering, equipment, and site costs
and FCC fees, as well as any
reasonable additional costs.

—Relocation facilities must be fully
comparable to those being replaced.

—All activities necessary for placing the
new facilities into operation including
engineering and frequency
coordination must be completed
before relocation, including
engineering and frequency
coordination.

—The new communications system
must be fully built and tested before
the relocation itself commences.

—Should the new facilities in practice
prove not to be equivalent in every
respect, within one year the public
safety operation may relocate back to
its original facilities and stay there
until complete equivalency (or better)
is attained.

7. When disputes do arise in
relocation negotiations, the Commission
stated that they can be resolved best
through individual mediation and

adjudication by the Commission. Thus,
the Comumission emphasized its intent
to use alternative dispute resolution
(**ADR") techniques to expedite and
improve the relocation process
whenever feasible. Resolution of such
disputes entirely by the Commission’s
adjudication processes would be time
consuming and costly to all parties.
Therefore, the Commission continued to’
encourage parties unable to voluntarily
conclude relocation agreements to
employ ADR techniques during both the
voluntary and mandatory negotiation
periods.

8. Nevertheless, the Commission
stated that it is cognizant of Petitioners’
concern:that public safety entities with
limited resources not be placed in
situations in which they would have to
accept less favorable terms if disputes
arise in the negotiation and relocation
process. In considering this issue, in
addition to or as a supplement to ADR,
the Commission stated that it believes
an effective way to expedite the
negotiation process and minimize the
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burden on all parties in these situations
is to encourage parties to utilize
independent, impartial estimates of the
costs to relocate the existing operation
to a comparable facility. In order to be
fair to all parties, the independent
estimates would need to include both
the specifications for a comparable new
facility and the costs associated with
providing that facility to the incumbent
licensee. The Commission stated that it
believes that in most cases the
availability of the option of choosing to
resolve disputes through the use of
independent estimates will provide an
incentive for both sides in a negotiation
to work quickly towards a mutually
agreeable solution. In cases in which
such estimates are obtained, they will
provide a benchmark for an agreement
that could avoid the need for the parties
bringing the dispute to the Commission.
However, where such disputes come
before the Commission, it will expect
the incumbent to have obtained bona
fide independent estimates of its
relocation costs and to present those
estimates to the Commission for
consideration.

9. Accordingly, the Commission
modified its mandatory relocation
procedures to provide for consideration
of independent estimates by third
parties not associated or otherwise
affiliated with either the incumbent
licensee or the new service provider.
Under this new provision, the
Commission will consider the
independent estimates of the cost of
replacement facilities obtained by
incumbent licensees in deciding any
relocation disputes that are brought
before it. The Commisgion stated that it
believes that the responsibility for
obtaining independent estimates should
rest with the incumbent licensee, as the
licensee will be in the best position to
describe to parties preparing estimates
the operating requirements for the new
facility. Incumbent licensees are
encouraged to present two separately
prepared estimates obtained from
qualified professional third parties.

10. The Commission stated that
independent estimates presented in
disputes brought to it for resolution
must include a specification for the
comparable facility and a statement of
costs of providing that facility to the
incumbent licensee. The specificition
should describe the design and
technical parameters of the new facility,
the equipment to be used in its
construction, a statement attesting to the
comparability of the proposed new
facility to the facility it would replace,
and a testing and transition plan. The
cost statement should include
individual estimates for the design of

the new facility, equipment, and testing,
as well as the transition. Where the two
estimates are substantially different, the
Commission expects the participating
parties to choose the most reliable and
reasonable estimate, average the two
estimates, or obtain a third estimate by
a mutually agreeable party. If a dispute
is brought to the Commission, it will
consider the two estimates as evidence
of the relocation cost but retain
discretion to make its own
determination based upon the facts
presented to the Commission. In
deciding such cases, the Commission
stated that it intends to be guided by the
principle of ensuring that the incumbent
is provided a comparable facility at the
minimum cost to the new service
provider.

11. The Commission stated that it
encouraged public safety licensees to
obtain two independent estimates of the
cost to relocate with comparable
facilities early in the relocation process.
The Commission believes that such
estimates will be very helpful in the
negotiation process, including those
cases that employ ADR techniques.
Moreover, having such estimates at its
disposal, should Commission
intervention become necessary, will
expedite a relocation pracess that is fair
to all parties.

12. The Commission also shared
Petitioners’ concern that public safety
systems, especially those in rural areas.
must have adequate time to negotiate
relocation agreements. Previously, the
Commission recognized that the
demand for the new technology
spectrum will vary from market to
market and from one area to anothér and
that in some areas, incumbent 2 GHz
facilities may not need to relocate as
quickly as in areas where spectrum is
needed more quickly for emerging
technologies. In the MOS0, the
Commission adopted a bifurcated four-
year voluntary/one-year mandatory
negotiation period to accommodate
these variations in demand. However,
the Commission agreed with Petitioners
that public safety licensees may need
more than one year to negotiate
agreements where the negotiations do
not start until sometime after the
voluntary period has expired.
Accordingly, the Commission modified
the relocation plan to extend the
mandatory negotiation period for public
safety entities to two years. However,
the Commission concluded that it
would not serve the public interest in

.implementing broadband PCS to extend

to six years the current five year period
of protection for public safety facilities.
As stated previously in this proceeding,
the Commission’s primary goal is to

provide usable spectrum for the
implementation of emerging
technologies in an expeditious manner
Therefore, the Commission maintained
the current five year period for public
safety facilities by shortening the four-
vear volunigry period to three-years.
The relocation plan for public safety
facilities will thus provide a three-year
period for voluntary negotiations
followed by a two-year period for
mandatory negotiations. This will
provide public safety entities, especially
those with facilities in rural areas,
ample time to negotiate and conclude
agreements.

13. Ordering Clauses. Accordingly; it
is ordered, That the petition for
reconsideration filed jointly by the
Public Safety Microwave Committee,
the Association of Public-Safety
Communications Officials-International,
Inc., the County of Los Angeles, and the
Forestry-Conservation Communication
Association 1S GRANTED to the extent
described above and is denied in all
otherrespects. Further, it is ordered,
That Part 94 of the Commission’s Rules
and Regulations is amended as specified
in the Appendix, effective 30 days after
publication in the Federal Register.
This action is taken pursuant to
Sections 4(i), 7(a), 303(c), 303(g), and
303(r), of the Communications Act of
1934, as amended, 47 U.S.C. Sections
154(i), 157(a), 303(c), 303(g), and 303(r).

List of Subjects in 47 CFR Part 64
Radio.

Amendatory Text

Title 47 of the Code of Federal
Regulations, Part 94, is amended as
follows:

PART 94—PRIVATE OPERATIONAL-
FIXED MICROWAVE SERVICE

1. The anthority citation in Part 93
continues to read:

Authority: Secs. 4, 303, 48 Stal,, as
amended, 1066, 1082; 47 U.S.C. 154, 303
iinless otherwise noted.

2. Sections 94.59(b) and 94.59({} are
revised to read as follows;

§94.59 Transition of the 1.85-1.99, 2.13-
2.15, and 2.18-2.20 GHz bands from Private
Operational-Fixed Microwave Service to
emerging technologies.

- = ® * >

(b) Private Operational-Fixed
Microwave Service licensees, with the
exception of public safety facilities
defined in paragraph (1) of this section,
in bands allocated for licensed emerging
technology services will maintain
primary status in these bands until two
years after the Commission commences
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acceptance of applications for an
emerging technology service (two-year
voluntary negotiation period), and until
one year after an emerging technology
service licensee initiates negotiations for
relocation of the fixed microwave
licensee's operations (one-yegg
mandatory negotiation period) or, in
bands allocated for unlicensed emerging
technology services, until one year after
an emerging technology unlicensed
equipment supplier or representative
initiates negotiations for relocation of
the fixed microwave licensee’s
operations (one-year mandatory
negotiation period). When it is
necessary for an emerging technology
provider or representative of unlicensed
device manufacturers to negotiate with
a fixed microwave licensee with
operations in spectrum adjacent to that
of the emerging technology provider, the
transition schedule of the entity
requesting the move will apply. Public
safety facilities defined in paragraph ()
of this section will maintain primary
status in these bands until three years
after the Commission commences
acceptance of applications for an
emerging technology service (three-year
voluntary negotiation period), and until
two years after an emerging technology
service licensee or an emerging
technology unlicensed equipment
supplier or representative initiates
negotiations for relocation of the fixed
microwave licensee’s operations (two-
year mandatory negotiation period).

* * * = *

(f) Public safety facilitates subject to
the three-year voluntary and two-year
mandatory negotiation periods, are
those in which the majority of
communications carried are used for
police, fire, or emergency medical
services operations involving safety of
life and property. The facilities within
this exception are those Part 94 facilities
currently licensed on a primary basis
pursuant to the eligibility requirements
of Section 90.19, Police Radio Service;
Section 90.21, Fire Radio Service;
Section 90.27, Emergency Medical
Radio Service; and Subpart C of Part 90,
Special Emergency Radio Services.
Licensees of other Part 94 facilities
licensed on a primary basis under the
eligibility requirements of Part 90,
Subparts B and C, are permitted to
request similar treatment upon
demonstrating that the majority of the
communications carried on those
facilities are used for operations
involving safety of life and property.

Federal Communications Commission.
William F, Caton,

Acting Secretary.

[FR Doc. 94-30753 Filed 12-19-94; 8:45 am|
BILLING CODE 6712-01-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Parts 1011 and 1130
[Ex Parte No. MC-222 (Sub-No. 1)]

Procedures for Shippers To Contest or
Carriers To Rebill Motor Common
Carrier Freight Charges Under Section
206 of the Trucking Industry
Reguiatory Reform Act of 1994

AGENCY: Interstate Commerce
Commission.

ACTION: Final rule.

SUMMARY: The Commission explains
how it intends to handle any disputes
that may arise concerning the
applicability or reasonableness of motor
common carrier rates under Section 206
of TIRRA.

EFFECTIVE DATE: The final rule is
effective on December 20, 1994.

FOR FURTHER INFORMATION CONTACT:
Lawrence C. Herzig, (202) 927-5536.
[TDD for the hearing impaired: (202)
927-5721.)

SUPPLEMENTARY INFORMATION: Section
206 of The Trucking Industry
Regulatory Reform Act of 1994, Pub. L.
No. 103-311 (August 26, 1994),
(TIRRA), creates new procedures for
shippers.seeking to contest motor carrier
freight charges and for carriers seeking
to rebill customers to collect additional

- freight charges.! We addressed this

! As pertinent here, Section 206 provides:

(3) A motor common carrier of property (other
than a motor common carrier providing
transportation of household goods or in
noncontiguous domestic trade) shall provide to the
shipper, an request of the shipper, a written or
electronic copy of the rate, classification, rules, and
practices, upon which any rate agreed to between
the shipper and carrier may have been based. When
the applicability or reasonableness of the rates and
related provisions billed by @ motor common carrier
is challenged by the person paying the freight
charges, the Commission shall determine whether
such rates and provisions are reasonable or
applicable based on the record before it. In those
cases where & motor comumon carrier (other than a
motor common carrier providing transportation of
household goods or in noncoatiguous domestic
trade) seeks to collect charges in addition to those
billed and collected which are contested by the
payor, the carrier may request that the Commission
determine whether any additional charges over
those billed and collected must be paid. A carrier
must issue any bill for charges in addition to those
originally bilied within 180 days of the original bill
in order to have the right to collect such charges.

(4) If a shipper seeks fo contest the charges
originally billed, the shipper may request that the

provision in our recent policy statement
observing,

We do not foresee a great need for rate
dispute resolution once carriers and their
customers develop appropriate systems for
quoting and confirming unfiled rates, Based
on the economics of truck transportation
there is little incentive for carriers or their
customers to become invelved in-rate
disputes.

Under TIRRA, the future of motor carrier
pricing is no different from pricing by other
businesses in our economy. Industrial
concerns, large and small, have devised
systems for quoting, agreeing upon and
billing prices for their products and services.
We are confident that comparable methods
will be devised for the trucking industry.?

Recently, we have received inquiries
about various aspects of Section 206. In
order to avoid confusion, we will
explain in greater detail how we
interpret Section 206 and how we
intend to handle Section 206 disputes
that may arise. We will consider taking
further action if the need develops for
establishing more formal rules and
procedures.

Section 206 provides an
uncomplicated way to resolve any
disputes concerning the applicability or
reasonableness of rates charged by
motor carriers of property (other than
household goods or those providing
transportation in noncontiguous
domestic trade). First, it entitles the
shipper to request and receive a written
or electronic copy of the basis for the
agreed-upon charges. If the shipper is
not satisfied with the documentation
provided by the carrier, it must contest
the original bill with the carrier. Section
206 also allows the carrier to rebill the
shipper for additional charges. The law
allots a 180 day period from the date the
carrier issues the original freight bill for
the shipper to contest the rate or the
carrier to rebill. The 180 day period is
not the time to come to the Commission,
although either party may do so if the

* carrier has already responded to the

shipper’s contest or the shipper has
resisted the rebilling. In other words,
shippers and carriers should file with us
only to resolve disputes, not to satisfy
the 180 day statutory period. The
satisfaction of the 180 day statutory
period is accomplished by the shipper
contesting the rate with the carrier or
the carrier rebilling the shipper. There
is no explicit time limit for a shipper to
contest rebilled charges. However we
would urge shippers to do so promptly.
and in any event no later than 180 days

Commission determine whether the charges
originally billed must be paid. A shipper must
contest the original bill within 180 days in arder to
have the right to contest such charges.

2 Policy Statement on Regulatory Reformn Act of
1994, 10 1.C.C.2d 251, 257 (1994).
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after rebilling, in order to permit carriers
to obtain a determination from us as to
whether any additional charges must be
paid before going to court.

In the event the shipper and carrier
cannot resolve their dispute, the
complaining party should file an
informal complaint with us that
documents the dispute. We intend to
handle such cases informally under the
rules at 49 CFR 1130. Filings with us
must include either a copy of whatever
the shipper submitted to the carrier to
contest the charges and any response by
the carrier or the carrier rebilling and
any response by the shipper. We are
delegating authority to the Suspension/
Special Permission Board to handle
these complaints.

If our handling of the dispute does not
terminate it, the aggrieved party must be
mindful of the statute of limitations for
filing court actions which is now 2 years
from the date the claim accrues but is
reduced to 18 months on December 3,
1994, 49 U.S.C. 11706(a)&(b). Congress
has given the Commission the
jurisdiction to adjudicate these disputes,
but only a court can order the payment
of monies that may be owed. In other
words, a court action must be filed
within the statute of limitations period.
Filing with the Commission does not
toll the statute of limitations for
bringing court action.

a

Environmental And Energy
Considerations

We conclude that the rule adopted
here will not significantly affect either
the quality of the human environment
or the conservation of energy resources.

Regulatory Flexibility Analysis

We conclude that our action will not
have a significant economic impact on
a substantial number of small entities.
This action only involves delegation of
responsibilities to the Suspension/
Special Permission Board to handle
these complaints.

List of Subjects
49 CFR Part 1011

Administrative practice and
procedure, Authority delegations

(Government agencies), Organization
and functions (Government agencies).

49 CFR Part 1130

Administrative practice and
procedure.

Decided: December 8., 1994.

By the Commission, Chairman McDonald,
Vice Chairman Morgan, and Commissioners
Simmons and Owen.

Vernon A. Williams,
Secretary.

For the reasons set forth in the
preamble, title 49, chapter X, part 1011
is amended as set forth below;

PART 1011—COMMISSION
ORGANIZATION; DELEGATIONS OF
AUTHORITY

1. The authority citation for part 1011
is revised to read as follows:
Authority: 5 U.S.C. 553; 31 U.S.C. 9701; 49

U.S.C. 10301, 10302, 10304, 10305, 10321,
10762,

2.In §1011.6 a new paragraph
(a)(1)(iv) is added to read as follows:

§1011.6 Employee boards.

* - " - *
LE B 3

(?) L2

(iv) To handle anydisputes that may
arise concerning the applicability or
reasonableness of motor common carrier
rates under 49 U.S.C. 10762(a) (3) and
(4).
* * * * -
IFR Doc. 94-31152 Filed 12-19-94; 8:45 am|
BILLING CODE 7035-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-ACOC1

Endangered and Threatened Wildlife
and Plants; Determination of
Threatened Status for the Cherokee
Darter and Endangered Status for the
Etowah Darter

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The Fish and Wildlife Service
(Service) determines threatened status
for the Cherokee darter (Etheostoma
(Ulocentra) sp.) and endangered status
for the Etowah darter {Etheostoma
etowahae) under the Endangered
Species Act of 1973 (Act), as amended.
The Cherokee darter and Etowah darter
are recently discovered species of fish
that are endemic to the Etowah River
system in north Georgia.

The Cherokee darter is now known
from approximately 20 small tributary
systems of the Etowah River, but
healthy populations are known from
only a few sites. The Etowah darter is
known from the upper Etowah River

mainstem and two tributary systems.
Impoundments and deteriorating water
and benthic habitat quality resuiting
from siltation, agricultural runoff, other
pollutants, poor land use practices,
increased urbanization, and waste
discharges have resulted in the
restriction and fragmentation of these
species' current ranges. These factors

_continue to impact the species and their

habitat.

EFFECTIVE DATE: January 19, 1995. _‘
ADDRESSES: The complete file for this
rule is available for public inspection,
by appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, 6620 Southpoint Drive South,
Suite 310, Jacksonville, Florida 32216.
FOR FURTHER INFORMATION CONTACT: Mr
Robert S. Butler at the above address
(904/232-2580). :

SUPPLEMENTARY INFORMATION:

Background

The Etowah River is one of three
major upper Coosa River system
tributaries, the others being the
Conasauga and Oostanaula Rivers. The
Etowah joins the Oostanaula River in
Rome, Georgia, to form the Coosa River
The Coosa River itself is the major
eastern tributary of the Mobile Basin
and empties into the Gulf of Mexico in
southwest Alabama. The Etowah River
system drains portions of the Blue
Ridge, Piedmont, and Valley and Ridge
physiographic provinces. All streams in
the drainage are upland in nature and
characterized by high gradients and
rocky substrates. Land use patterns of
the Etowah system are largely of a rural
agrarian economy, with scattered
municipalities, including the
encroaching Atlanta metropolitan area.

The diversity of the aquatic fauna is
commensurate with the diversity of
physiographic provinces comprising the
basin. Many of the aquatic organisms
reported from the Etowah system are
rare. Records of federally protected
species are known for an endangered
fish (amber darter, Percina antesella),
four endangered mussels (upland
combshell, Epioblasma metastriata,
southern clubshell, Pleurobema
decisum; ovate clubshell, P. perovatum,
and triangular kidneyshell,
Ptychobranchus greeni), and a
threatened mussel (Alabama
moccasinshell, Medionidus
acutissimus). In addition, several
Category 2 candidate species from the
Service’s animal notice of review
published in the Federal Register of
November 21, 1991 (56 FR 58804) are
also known from the Etowah River
system. These include a mussel
(Tennessee heelsplitter, Lasmigona
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holstonia), five fishes (rock darter,
Etheostoma rupestre; freckled darter,
Percina-lenticula; bronze darter, P
palmaris; lined chub, Hybopsis
lineapunctata; and frecklebelly
madtom, Noturus munitus), and at least
three aquatic snails (spindle elimia,
Elimia capillaris; coldwater elimia, E.
gerhardti; and rough hornsnail,
Pleurocera foremani), It is estimated
that 35 of the potentially 50 freshwater
mussel species that once inhabited the
Etowah River system have been
extirpated (Burkhead ef al. 1992);
several of these species are now
considered extinct, The Etowah River
system at one time contained a
significant portion of the aquatic
biodiversity of the upper Mobile Basin.

Cherokee Darter

A small percid fish, the Cherokee
darter is subeylindrical in shape, and
has a relatively blunt snout with a
subterminal mouth. The body shade is
white to pale yellow. The side of adults
is pigmented with usually eight small
dark olive black blotches that develop
into vertically elongate, slightly oblique
bars in breeding adults, especially in
males. The back usually has eight smail
dark saddles and intervening pale areas.
The Cherokee darter has proven to be
distinet from the Coosa darter, E.
coosae, a species with which it was
previously confused, by peak nuptial
males never having five discrete color
bands in the spinous dorsal fin,

Cherokee darters inhabit small to
medium size warm-water creeks of
moderate gradient, with predominately
rocky bottoms. It is usually found in
shallow water in sections of reduced
current, typically in runs above and
below riffles and at the ecotones of
riffles and backwaters. The Cherokee
darter is associated with large gravel,
cobble, and small boulder substrates,
and is uncommonly or rarely found over
bedrock, fine gravel, or sand. It is most
abundant in stream sections with
relatively clear water and clean
substrates (little silt deposition). The
Cherokee darter is intolerant of heavy to
moderate silt deposition, The Cherokee
darter, like other members of the
subgenus Ulocentra, is intolerant of
impoundment.

The Cherokee darter is endemic to the
Etowzh River system in north Georgia,
where it is primarily restricted to
streams draining the Piedmont
physiographic province, and to a lesser
extent, the Blue Ridge physiographic
province. The Cherokee darter occurs in
about 20 small to moderately large
tributary systems of the middle and
upper Etowah River system. However,
only a few sites contain healthy

populations of this species. The largest
populations occur in northern
tributaries upstream of Allatoona
Reservoir. Populations are smaller in
tributaries draining the southern pertion
of the system. The southern tributary
systems tend to drain areas exhibiting
less relief and are on the average much
more degraded. Cherokee darter
populations are found primarily above
Allatoona Reservoir. Downstream of
Allatoona Dam, populations are
restricted to two tributary systems.

The Cherokee darter exhibits a
disjunct and discontinuous distribution
pattern indicating fragmentation and
isolation of populations. The placement
of Allatoona Reservoir in the middle
Etowah River system has caused much
of the fragmentation of this species’
populations. One major tributary system
in the upper Etowah system, Amicalola
Creek, apparently naturally lacks
populations of Cherokee darters, but
contains a relatively close relative and
also a narrow endemic, the holiday
darter, E. brevirostrum. The Cherokee
darter is allopatric (i.e., the ranges of the
species do not overlap) with the other
two Ulocentra species in the watershed,
the holiday darter and Coosa darter. A
formal description of the Cherokee
darter is awaiting publication (Bauer ef
al. in press).

Etowah Darter

The Etowah darter is a small-sized
percid fish that is moderately
compressed laterally, and has a
moderately pointed snout with a
terminal, obliquely angled mouth. The
body ground shade is brown or gravish-
olive. The side is usually pigmented
with 13 or 14 small dark blotches just
below the lateral line. The breast in
nuptial males is dark greenish-blue. The
Etowah darter has proven distinct from
the greenbreast darter, E. jordani, a
species with which it has previously
been confused, by the absence of red
marks on the sides and anal fins of male
specimens.

The Etowah darter inhabits warm and
cool, medium and large creeks or small
rivers that are moderate or high gradient
with rocky bottoms. It is found in
relatively shallow riffles, with large
gravel, cobble, and small boulder
substrates. The Etowah darter is
typically associated with the swiftest
portions of shallow riffles, but
occasionally adults are taken at the tails
of riffles. The sites having the greatest
abundance of Etowah darters had clear
water and relatively little silt in the
riffles. The Etowah darter, like other
members of the subgenus Nothonotus,
shuns pool habitats and is intolerant of
impoundment.

The Etowah darter is endemic to the
upper Etowah River system in north
Georgia, where it is restricted to the
upper Etowah River mainstem and two
tributaries, Long Swamp and Amicalola
Creeks. These streams drain both the
Blue Ridge and Piedmont physiographic
provinces. This distribution suggests
habitat specialization; all streams
inhabited by this species are
geographically adjacent in the most
upland portion of the river system. For
a fish of moderate to large creeks or
small rivers, the Etowah darter has one
of the most restricted distributions in
the southeast (Lee ef al. 1980). The
Etowah darter has been formally
described by Wood and Mayden (1993).

The Cherokee darter appeared as a
category 2 species in the Service's
notice of review for animal candidates
published in the Federal Register of
January 6, 1989 (54 FR 554) and
November 21, 1991 (56 FR 58804).
Category 2 species are taxa under review
for listing, but for which conclusive data
on biological vulnerability and threat(s)
are not currently available to support
proposed rules.

The Service commenced funding a
status survey in 1989 to better
determine the status of the recently
discovered Cherckee darter. After field
work had commenced, another
undescribed fish was discovered in the
Etowah River system, the Etowah darter.
The survey was modified to address the
population status of both these
undescribed darters. A final report was
received on March 30, 1993 (Burkhead
1993), providing sufficient information
on biological vulnerability and threats
to support a proposed rule to classify
the Cherokee darter as threatened and
the Etowah darter as endangered.

On April 6, 1993, the Service notified
potentially affected Federal and State
agencies by mail that a status review
was being conducted for the Cherokee
darter and Etowah darter. Two
comments were received concerning
this notification. The U.S. Forest Service
stated that it was unlikely Forest Service
lands harbored suitable habitat for the
two darter species. They also noted that
future Forest Service activities in the
Etowah River watershed were expected
to decrease, and that it was unlikely
these activities would produce any
noticeable siltation effects on
downstream populations of the
Cherokee darter and Etowah darter. The
Environmental Protection Agency
commented on locating specific
watersheds having high cumulative
non-point source stream impacts for
potential restoration work. This
information would be useful in the
recovery of the Cherokee darter and
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Etowah darter. Neither agency had
objections to the potential listing of
these species.

Summary of Comments and
Recommendations

In the October 18, 1993, proposed rule
(58 FR 53696), and through associated
notifications, all interested parties were
requested to submit factual reportsand
information that might contribute to the
development of a final rule for the '
Cherokee darter and Etowah darter.
Appropriate Federal and State agencies,
county governments, scientific
organizations, and interested parties
were contacted by letter dated
November 1, 1993, and were requested
to comment. Legal notices were
published in The Atlanta Journal/The
Atlanta Constitution, Atlanta, Georgia,
on October 31, 1993, and in The
Marietta Daily Journal, Marietta,
Georgia, on November 5, 1993.

In response to a formal request by the
Cherokee County Board of
Commissioners, a public hearing on the
Service's proposal to list the Cherokee
darter and the Etowah darter as
threatened and endangered,
respectively, was held on January 12,
1994, at the Cherokee County
Administrative Building, Canton,
Georgia. The comment period was
extended until January 24, 1994. A
notice of the hearing and comment
period extension was published in the
Federal Register on December 16, 1993
(58 FR 65696) and in the Cherokee
Citizen, Canton, Georgia, on December
29, 1993.

Seven written and 17 oral comments
(fourteen at the public hearing) were
received regarding the proposed listing.
Federal agencies providing written
comments included two agencies in the
U.S. Departmient of Agriculture, Animal
Damage Control and Soil Conservation
Service, and the U.S. Army Corps of
Engineers (Corps). The Animal Damage
Control, Coosa River Basin Initiative,
and Georgia Environmental
Organization supported the listing; most
of the other commenters did not.
Following is a summary of the
comments, concerns, and questions
(referred to as “Issues™ for the purpose
of this simmary) expressed in writing
and orally. Issues of similar content
have been grouped together. These
issues and the Service’s response to
each are presented below.,

Issue 1: Several commenters
questioned the validity of both the
Cherokee darter and Etowah darter as
taxonomically distinct species.

Response: These two fishes were
recently recognized as species new to
science by prominent ichthyologists

highly knowledgeable of fish in
southeastern United States streams. A
few years prior ta.the status survey for
these species in the Etowah River
system (see response 1o Issue 5 below),
the Cherokee darter had been
considered the Coosa darter
(Etheostoma coosae) and the Etowah
darter had been considered the
greenbreast darter (£, jordani). Status
survey collections in the Etowah River
system provided material sufficient for
ichthyologists to determine that the
Cherokee darter and Etowah darter were
indeed valid biological entities distinct
from the species they had heretofore
been confused with. Specifically,
unique color differences in nuptial
(breeding) males of both species were
discovered. Publication of a species
description in scientific journal and
peer review by the scientific community
is the primary safeguard to ensure that
species descriptions are based on sound
scientific information. Therefore, the
Service accepts the biclogical basis of
species validity provided in the
forthcoming scientific description and
distinction of the Cherokee darter from
the Coosa darter (Bauer et al. in press),
and the published scientific description
and distinction of the Etowah darter
from the greenbreast darter (Wood and
Mayden, 1993).

Issue 2: One commenter wanted
clarification as to the timing of the
determination of the Cherokee darter as
a valid speciés in relation to the
impoundment of Allatoona Reservoir,
and insinuated that since the Cherokee
darter was not formally recognized as a
species at the time of reservoir
construction, the preimpoundment
records for populations of the Cherokee
darter alluded to in the proposed rule
referred actually to the Coosa darter.

Response: As stated in the response to
Issue 1 above, these two species were
recognized as new species within the
past few years, and decades after
Allatoona Reservoir was completed in
the 1950%s. However, the Service is not
indicating that these two fishes evolved
into separate species since construction
of this reservoir. The evolution of new
species is a slow process that takes
thousands or millions of years. There is
no scientific basis to suggest the
Cherokee darter or the Etowah darter
evolved since the construction of
Allatoona Reservoir, or that this
reservoir played any part in the
evolution of these species. Therefore,
the preimpoundment records of
Cherokee darters stated in the proposed
rule pertain to that species. and do not
refer to populations of the Coosa darter.

Issue 3: Some commenters thought
that since the Cherokee County Water

« afford them protection under the Act.

and Sewsrage Authority (County) had
taken the habitat requirements of the
federally threatened amber darter
(Percina antesella) into consideration in
the design of the proposed dam
impounding the Yellow Creek
Reservoir, that the habitat requirements
of the Cherokee darter or Etowah darter
could also be considered having been
addressed.

Response: There are over 150
recognized species of darters in 4 genera
and approximately two dozen
subgenera. Darters occupy a wide
variety of habitats in rivers, lakes, and
swamps from the Appalachian
Mountains to near sea level throughout
much of eastern North America. The
Etowah River system alone harbors at
least 11 species of darters. Each species
inhabits discreet portions of the
drainage and specific habitats within its
streams, The habitat requirements of the
Cherokee darter differ significantly from
those of the amber darter. However, the
habitat requirements of the amber darter
are similar, but not identical, to that of
the Etowah darter. The habitat
requirements of the Cherokee darter
have therefore not been taken into
consideration during the design of the
proposed dam.

Issue 4: Numerous commenters
questioned the timing of the proposed
rule to provide protection for the
Cherokee darter and Etowah darter in
relation to the proposed Yellow Creek
Reservoir project, and one commenter
made the same assertion concerning a
proposed regional connector highway
(Atlanta beltway).

Response: The Service is required by
the Act to protect any species that is in
danger of extinction. This determination
is based upon the best available
biological information. When the
Service first learned of the occurrence of
the undescribed Cherokee darter, a
narrowly distributed and potentially
imperilled fish in the Etowah River
system, a survey was funded to
determine its status. That suryey was ,
initiated during the fall of 1989. The i
following summer, the Etowah darter
was determined to be a distinct and
highly localized species, and the survey
continued for both darters until 1992. :
When information was cbtained on the
population status and distribution of the
Cherokee darter and Etowah darter
sufficient to'support federal listing of
these species, a rule was proposed to

dnchsttabhn

The timing of the proposed rule to list
these two fishes was therefore
coincidental with any proposed
construction projects.

Issue 5: Several commenters
questioned the extent of the status
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survey for the Cherokee darter and
Etowah darter and the possibility that
other area streams may harbor
populations of these species.

esponse: From the fall of 1989 to
summer 1992, a survey of the Etowah
River system was funded by the Service
to determine the population status and
total distribution of the Cherokee darter
and Etowah darter (see response to Issue
4 above). A total of 146 collections at
141 sites throughout the Etowah River
system were made for these two fish.
Although sites outside the Etowah River
system were not surveyed for the
Cherokee darter and Etowah darter, the
Service believes that the fish faunas in
surrounding drainages are adequately
known to assure that these two darters
are not present. The discovery of
additional populations of one or both
species within the Etowah River system
is possible. However, based on the
extensive status survey conducted for
the Cherckee darter and Etowah darter,
the Service believes no further surveys
are warranted before listing these
species.

Issue 6: Numerous commenters were
concerned with the potential economic
impact that this listing proposal might
have on completion of the proposed
Yellow Creek Reservoir project, and one
commenter had the same concerns
regarding the proposed Atlanta beltway.

Response: The Service is required by
the Act to use the best available
biological information in the assessment
of determining whether Federal
protection under the Act is warranted
for a species. The economic impacts
resulting from endangered species
protection are not to be considered
when proposing to list a species under
the Act.

Section 7 of the Act requires Federal
agencies to ensure that their actions are
not likely to jeopardize the continued
existence of any listed species (see the
“Available Conservation Measures”
section of this rule and the response to
Issue 7 below). The Corps has consulted
with the Service regarding the potential
effects this federally permitted reservoir
project might have on the amber darter,
which occurs in the Etowah River
mainstem both upstream and
downstream of the Yellow Creek
confluence. The County conducted a
study addressing issues pertaining to
the amber darter and its habitat and has
made modifications to the dam that
should minimize any impacts upon this
federally endangered fish. The Service
is currently in conferen~e with the
Corps regarding the dani’s potential
impacts upon the Cherokee darter and
Etowah darter. As mentioned elsewhere
(see response to Issue 3 above), the

habitat requirements of the Etowah
darter are similar to that of the amber
darter. The design changes of the
proposed dam that addressed the amber
darter may possibly also protect the
Etowah darter and its habitat. However,
the Cherokee darter, which has a
population in Yellow Creek very near
the dam site, has different
environmental requirements. The
County has proven that it was willing to
work with the Corps and the Service in
addressing issues related to the amber
darter, The Service commends these
efforts by the County, and is confident
that a similar agreement can be reached
for Cherokee darter issues. The Service’s
Brunswick, Georgia, Field Office is
currently working with the Corps and
County to resolve specific issues
relating to the Cherokee darter.
Additionally, for the proposed Atlanta
beltway project, the Federal Highway
Administration must consult with the
Service's Brunswick Field Office
regarding potential impacts to the
Cherokee darter and Etowsh darter
during the planning and construction
phases.

Issue 7: One commenter requested the
Service prepare a “takings analysis"
under Executive Order 12630 that
assesses the impacts of the listing of the
Cherokee darter and the Etowah darter
on private prOﬁerty rights. :

Response: The Attorney General has
issued guidelines to the Department of
the Interior (Department) on the
implementation of Executive Order
12630: Governmental Actions and
Interference with Constitutionally
Protected Property Rights. Under these
guidelines, a special rule applies when
an agency within the Department is
required by law to act solely upon
specified criteria that leave the agency
no discretion. In enacting the Act,
Congress required the Department to list
species based solely upon scientific and
commercial data indicating whether
they are in danger of extinction. The
Service is prohibited by law from
withholding a listing based on concerns
regarding economic impact and is
required to act, with appropriate public
notice, under strict time tables. Any
failure to comply may subject the
agency to legal action. Accordingly, the
provisions of the Attorney General’s
guidelines relating to nondiscretionary
actions clearly are applicable to the
determination of threatened status for
the Cherokee darter and endangered
status for the Etowah darter, and Taking
Implication Assessments under
Executive Order 12630 cannot be
considered in making this
administrative decision. Since the Act
precludes consideration of economic

factors during the listing process, the
Service's policy is to not consider taking
imIplica(ions at this time.

ssue 8: Several commenters were
concerned with potential impacts the
listing of the Cherokee darter and the
Etowah darter might have on ®ormal
agricultural activities and those of other
private property owners in the
watershed.

Response: Based on the results of
listing other aquatic organisms in north
Georgia streams, the Service does not
believe there will be any major impact
to these activities as a result of listing
these two fishes. Concerning the use of
agricultural chemicals, the Service
consults with the Environmental
Protection Agency to determine if
pesticides they register are likely to
jeopardize the continued existence of
listed species. When the use of a
particular chemical is likely to
jeopardize a listed species, the use of
that chemical is restricted. Thus, it is
possible that the use of a pesticide could -
be restricted to avoid jeopardizing either
of these darters. Any other new
restrictions that might be placed on
farmers or other local landowners
would be due to activities involving
Federal agencies, which must review
their actions and determine, under
Section 7 of the Act, if such actions
would adversely affect these species
(see the “Available Conservation
Measures” section of this rule and the
response to Issue 6 above). The Service
stresses to landowners the importance
of maintaining development-free
streamside buffer zones to protect
stream habitat and water quality upon
which the Cherokee darter and Etowah
darter depend. Maintaining such buffers
should avoid many potential impacts to
these two fishes.

Issue 9: One commenter stated that
reservoirs act as sediment traps, and
suggested that dams may actually
improve habitat conditions in
downstream areas.

Response: The Service concurs that
dams may act as traps of alluvial
sediments that are conducted down
stream beds and overbank areas during
flood conditions. However, conditions
below Allatoona Reservoir, despite an
obvious reduction in the bed load and
other transported sediments, have
deteriorated since reservoir construction
several decades ago. Riverine habitat
has been altered due primarily to the
disruption of the normal flow and
temperature regime in the lower Etowah
River below Allatoona Dam. Dams
should not be perceived as beneficial
sediment traps; rather efforts should be
made on a watershed-wide basis to
abate sources of silt and other sediments
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resulting from poor landuse practices
from entering streams in the first place.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that the Cherokee darter and Etowah
darter should be classified as threatened
and endangered, respectively.
Procedures found at Section 4(a)(1) of
the Act (16 U.S.C. 1531 et seq.) and
regulations (50 CFR part 424)
promulgated to implement the listing
provisions of the Act were followed. A
species may be determined to be an
endangered or threatened species due to
one or more of the five factors described
in Section 4(a)(1). These factors and
their application to the Cherckee darter
(Etheostoma (Ulocentra) sp.) and the
Etowah darter (Etheostoma etowahae)
are as follows;:

A. The present or threatened
destruction, modification, or
curtailment of its habitat or range. The
Cherokee darter and Etowah darter are
both endemic to the Etowah River
system in north Georgia (Burkhead
1993). These species have been
rendered vulnerable to extinction by
significant loss of habitat within their
restricted range in the Etowah River
system. The primary causes of habitat
loss in the Etowah River system result
from impoundments, siltation, point
source and nonpoint source pollution
which includes, but is not limited to,
municipal and industrial waste
discharges, agricultural runoff from crop
monoculture and poultry farms, poultry
processing plants, and silvicultural
activities. Much non-agricultural and
non-silvicultural habitat degradation in
the watershed can be attributed to
increased urbanization in the Atlanta
metropolitan area. All such forms of
habitat degradation and pollution
disrupt the aquatic ecosystem,
particularly impacting benthic (bottom)
habitat. Certain pollutants may be
particularly harmful in cumulative
concentrations or if synergistic
interactions with other pollutants or
chemicals occur.

Impoundments have destroyed a
significant portion of the free-flowing
stream habitat in which the Cherokee
darter lives, and to a lesser extent they
have impacted the Etowah darter as
well. Based on museum records, at least
five preimpoundment populations of
the Cherokee darter were extirpated by
the inundation of the 4,800 hectare
(11,856 acre) Allatoona Reservoir,
which was completed in 1955.
Undoubtedly other, undocumented,
Cherokee darter populations were

destroyed by the filling of Allatoona
Reservoir. The lower portions of some of
the tributary systems that harbor
populations of the Cherokee darter are
inundated by Allatoona Reservoir,
isolating these populations from other
populations in adjacent tributaries.
These tributaries include Butler, Shoal,
and Stamp Creeks.

Besides Allatoona Reservoir,
numerous small impoundments and
ponds are scattered throughout the
range of the Cherokee darter and Etowah
darter. Impoundments directly destroy
stream habitat by converting free-
flowing streams to man-made lakes and
ponds and by causing population
isolation. Furthermore, small
impoundments are numerous enough in
the Etowah system to have a negative
effect on both these species by causing
population fragmentation and isolation,
thereby blocking genetic interchange.
Impoundments also alter the thermal
regimen of the stream sections
immediately below the dam and can
cause community shifts favoring
centrarchid fishes (Brim 1991), potential
predators on both Cherokee darters and
Etowah darters. The Yellow Creek
population of the Cherokee darter is
directly threatened by a proposed water
supply impoundment planned by the
Cherokee County government. During
low flow periods, 30 percent of the flow
in the Etowah River above a known
Etowah darter site will be comprised of-
water from Yellow Creek reservoir.
Although the effects of this flow
augmentation in the Etowah River are
not known, the change in water quality
and temperature could potentially have
a negative impact on the Etowah darter.

Erosion from poor land use practices
causes extensive topsoil erosion and
subsequent siltation of stream bottoms.
Sources of siltation include timber
clearcutting, clearing of riparian
vegelation, and those construction,
mining, and agricultural practices that
allow exposed earth to enter streams.
Light to moderate levels of siltation are
ubiquitous in many streams of the
Etowah River system which have
populations of the Cherokee darter and
Etowah darter. Siltation problems are
severe in many tributaries that have or
probably had populations of the
Cherokee darter, including Allatoona
Creek, the Little River system,
Settingdown Creek, Pumpkinvine Creek,
and portions of Shoal Creek {Cherokee
County), Sharp Mountain Creek, Long
Swamp Creek, and Raccoon Creek.
Siltation and dust from marble quarries
in Pickens County are also major
problems in Long Swamp Creek, the
only known site where the Cherokee
darter and Etowah darter are found

together. A rock quarry has been
proposed for Stamp Creek in Bartow
County. If permitted, this quarry may
have an adverse effect on the Stamp
Creek Cherokee darter population.

The extreme isolation or absence of
populations of the Cherokee darter in
Settingdown, Allatoona, and Raccoon
Creeks and the Little River also strongly
suggests localized extirpation of
populations. These intermediate streams
probably once supported populations of
the fish. Much of the Little River system
is heavily affected by large silt and bed
loads; the remaining fish fauna is
depauperate and at many sites
dominated by species tolerant of
degraded habitats.

The Cherokee darter and Etowah
darter are obligate benthic species
living, foraging, and spawning on the
stream bottom. Hence, their well-being
is directly tied to benthic habitat
quality. Negative effects of silt on
benthic fishes were summarized by
Burkhead and Jenkins (1991). Silt
reduces or destroys habitat
heterogeneity and primary preductivity,
increases fish egg and larval mortality,
abrades organisms, and alters, degrades,
and entombs macrobenthic
communities. The geological strata
drained by the Etowah River,
particularly in the middle and upper
portion of the system, contain
micaceous schist. The erosion of this
substrata adds an extremely abrasive
mica component to the silt which must
render this silt even more noxious to
benthic organisms. Current State and
Federal regulations preventing silt from
entering streams are lacking,
inadequate, or not rigorously enforced.

The current rate of development in
the counties surrounding Atlanta is very
high. The most rapid development
appears to be in Gwinnett, Cobb and
Fulton Counties, but it is also high in
Cherckee County, which is in the heart
of the Cherokee darter’s current range.
The effects of creeping urbanization
may be seen as far away as Dawson
County, where the majority of Etowah
darter populations, as well as some
Cherokee darter populations, are
known. One of the principal concerns to
the continued existence of the Cherokee
darter and Etowah darter is the trend of
converting farmland into localized
subdivisions in areas relatively remote
from Atlanta. Associated with increased
development and land clearing is
increased siltation from erosion,
accelerated runoff, and transport of
pollutants into the Etowah River system.

The tributaries harboring the
Cherokee darter and Etowah darter are
crossed by numerous road and railroad
bridges. These stream crossings are
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potential sites for accidents which could
spill toxic material into streams. Spills
of toxic chemicals at such crossin

could cause catastrophic fish kills and
local extirpation of these species. The
high number of bridge crossings over
Cherokee darter and Etowah darter
streams increases the probability that
such an accident will occur in the
future,

Attending the urbanization associated
. with the growth of the Atlanta
metropolitan area is a praposed bypass
that would circumnavigate Atlanta to
the northwest, connecting Interstate 75
with Georgia State Route 371. The
bypass would cross several Cherokee
darter streams in portions of Forsyth,
Cherokee, and Bartow Counties. It will
also traverse the Etowah Riverat the
lower portion of the Etowah darter’s
range. Bridge construction sites, some
located in the upper Etowah River
watershed, would be potential sources
of sedimentation to Cherokee and
Etowah darter habitat. In addition, since
this roadway is not being planned as a
limited access highway, the project will
foster dewelopment not just at major
road interseciions, as occurs with
interstate highways, but along the entire
corridor,

It has been reported that 75 perceat of
Georgia's landfills will reach capacity in
five years (The Atlanta Journal/The
Atlanta Constitution, February 23,
1992). Several landfill sites have been
proposed within the range of the
Cherokee darter; one such site occurs
between two Cherokee darter streams;
Riggins and Edward Creeks, Cherokee
County. On the banks of the upper
Etowah River, within the known limited
range of the Etowah darter, the Sanitfill
Pine Bluff landfill is being constructed.
Refuse may ultimately be received from
as far away as New York. When this
facility reaches its full potential, it will
purportedly be the largest lendfill in the
eastern United States. While modern
landfills are purpértedly designed to
contain runoff, it seems doubtful that
such landfills would actually retain
barrier integrity for decades to come.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. In general, small species of
fish, such as the Cherokee darter and
Etowah darter, which are not utilized
for either sport or bait purposes, are
unknown to the general public.
Therefore, take of these species by the
general public has not been a problem,
Publication of this rule will inform the
general public as to the presence of
these two darters in the Etowah River
system. Considering the restricted
distribution and small populations of
the Etowah and Chevokse darters, it

would be easy for vandals or
unscrupulous collectors to eliminate or
seriously impact populations in specific
stream reaches if their exact location
were known. The distribution of these
species has therefore been described
only in general terms for the purposes
of this rule. Federal protection will
serve to minimize adverse population
impacts from illegal take, but the Act’s
penalties are not likely toact as a
complete deterrent to such actions.

C. Disease or predation. Predation
upon the Cherokee darter and Etowah
darter undoubtedly occurs. However,
there is no evidence to suggest that
predation threatens these species,
except possibly in altered stream
reaches immediately below dams.

D. The inadequacy of existing
regulatory mechanisms. The Official
Code of Georgia Annotated 27-2-12
prohibits the taking of these fish
without a state collecting permit.
Federal listing provides protection
under Section 9 of the Act by requiring
Federal permits for taking the Cherokee
darter and Etowah darter. Additional
protection is gained under Section 7 of
the Act by requiring Federal agencies to
consult with the Service when projects
they fund, authorize, or conduct may
affect these species. :

E. Other natural or manmade factors
affecting its continued existence. The
range of the Cherokee darter has been
fragmented, and a significant portion of
the middle Etowah River system has
been permanently altered by Allatoona
Reservoir. The streams inhabited by the
Cherokes darter and Etowah darter
exhibit, on average, moderate to heavy
degradation from poor land use
practices and small impoundments.
These strong negative forces have
caused local extirpation of both
Cherokee darter and Etowah darter
populations and have induced range
fragmentation and subsequent isolation
of the Cherokee darter into small
populations. Genetic diversity has
subsequently been lost due to these
population losses. The genetic diversity
of all populations may be needed to
provide the species enough genetic
variability to adapt to environmental
change and thus assure long-term
viability. The restricted distribution of
both the Cherokee darter and Etowsah
darter also makes populations
vulnerable to extirpation from
catastrophic events, such as an
accidental toxic chemical spill. Range
fragmentation and loss of genetic
diversity, independently and in concert,
clearly threaten the continued existence
of these species.

The Service has carefully assessed the
best scientific and commercial :

information available regarding the g?:;‘,
present, and future threats faced by
darters in-determining to make this rule
final. Based on this evaluation, the
preferred action is to list the Cherokee
darter and Etowah darter as threatened
and endangered species, respectively.
The Cherckee darter is now known from
approximately 20 tributary systems of
the Etowah River, but healthy
populations are known from just a few
sites. The Etowah darter is known from
only the upper Etowah River mainstem
and two tributary systems. Both species
are restricted to the Etowah River
system in north Georgia. These fish and
their benthic habitat have been, and
continue to be, impacted by range
reduction, isolation by impoundment,
and general habitat destruction. Despite
its wider distribution and greater
number of known populations, the
Cherokee darter appears to have more of
its habitat threatened by these factors,
which have already resulted in a higher
level of population fragmentation and
isolation relative to the Etowah darter.
The restricted distribution of these two
species also makes localized
populations susceptible to catastrophic
events. Because of these factors,
endangered appears the most -
appropriate status for the Etowzah darter
and threatened appears most
appropriate for the Cherakee darter.

Critical Habitat

Section 4(a)(3) of the Act, as
amended, requires that, to the maximum
extent prudent and determinable, the
Secretary propose critical habitat at the
time a species is determined to be
endangered or threatened. The Service’s
regulations (50 CFR 424.12(a)(1)) state
that designation of critical habitat is not
prudent when one or both of the
following situations exist: (1) The
species is threatened by taking or other
activity and the identification of critical
habitat can be expected to increase the
degree of threat to the species or (2)
such designation of critical habitat
would not be beneficial to the species.
The Service finds that designation of
critical habitat is not prudent for these
species. Such a determination would
result in no known benefit to these
species, and designation of critical
habitat could further threaten them.

Section 7{a)(2) and regulations
codified at 50 CFR part 402 require
Federal agencies to ensure, in
consultation with and with the
assistance of the Service, that activities
they authorize, fund, or carry out are not
likely to jeopardize the continued
existence of listed species or destroy or
adversely modify their critical habitat, if
designated. {See “'Available
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Conservation Measures’ section for a
further discussion of Section 7.) As part
of the development of this final rule,
Federal and State agencies were notified
of the darters’ general distribution, and
they were requested to provide data on
proposed Federal actions that might
adversely affect the two species.

Should any future projects be
proposed in areas inhabited by these
fishes, the involved Federal agency will
already have the general distributional
data needed to determine if the species
may be impacted by their action; and if
needed more specific distributional
information would be provided.

Regulations promulgated for
implementing Section 7, referenced
above, provide for both a jeopardy
standard, based on listing alone, and for
a destruction or adverse modification
standard, in cases where critical habitat
has been designated. The Cherokee and
Etowah darters occupy very restricted
stream reaches. Any significant adverse
modification or destruction of their
habitat would likely jeopardize their
continued existence. Under these
conditions the two standards are
essentially equivalent. Therefore, no
additional protection for the species
would accrue from critical habitat
designation that would not also accrue
from listing these species. Once listed,
the Service believes that protection of
their habitat can be accomplished
through the Section 7 jeopardy
standard, and through Section 9
prohibitions against take.

These two fish are very rare.
Therefore, taking for scientific purposes
and private collections could pose a
threat to their continued existence if site
specific information were released to
the general public. The publication of
critical habitat maps in the Federal
Register and local newspapers and other
publicity accompanying critical habitat
designation could increase the
collection threat and also increase the
potential for vandalism during the often
controversial critical habitat designation
process. The potential for future habitat
disruption within one or both of these
species' ranges resulting from the
rapidly expanding Atlanta metropolitan
area makes designation of critical
habitat potentially more contentious
and controversial, increasing the
possibility for vandalism to occur. The
locations of these species’ populations

Building, Room 334, 801 Gloucester
Street, Brunswick, Georgia 31520; and
from the Georgia Department of Natural
Resources, and Georgia Natural Heritage
Program.

For the foregoing reasons the Service
believes that critical habitat designation
is not prudent for these species, and that
their protection can be adequately
accomplished through the Section 7
jeopardy standard and Section 9
prohibitions against take,

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results
in conservation actions by Federal,
State, and private agencies, groups, and
individuals. The Endangered Species
Act provides for possible land
acquisition and cooperation with the
States and requires that recovery actions
be carried out for all listed species. The
protection required of Federal agencies
and the prohibitions against taking and
harm are discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(2) requires Federal
agencies to ensure that activities they
authorize, fund, or carry out are not
likely to jeopardize the continued
existence of such a species or to destroy
or adversely modify its critical habitat.
If a Federal action may affect a listed
species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the
Service.

Federal involvement is expected to
include the Environmental Protection
Agency through the Clean Water Act's
provisions for pesticide registration and
waste management actions. The Corps
of Engineers will consider these species
in project planning and operation, and
during the permit review process. The
Federal Highway Administration will

have consequently been described only * consider impacts of federally funded

in general terms in this'rule. Any
existing precise locality data would be
available to-appropriate Federal, State,
and local governmental agencies from
the Service office described in the
ADDRESSES section; from the Service’s
Brunswick Field Office, Federal

bridge and road construction projects
when known habitat may be impacted.
Continuing urban development within
the Etowah River system may involve
the Farmers Home Administration and
their loan programs. The Soil
Conservation Service will consider the

species during project planning and
under their farmer’s assistance
programs. The Forest Service will
consider downstream impacts to habitat
of the Etowah darter when planning or
implementing silvicultural, recreational,
or other programs in the headwaters of
Amicalola Creek and the extreme upper
portion of the Etowah River mainstem
occurring in the Chattahoochee National
Forest. It has been the experience of the
Service that nearly all Section 7
consultations can be resolved so that the
species is protected and the project
objectives are met.

The Act and implementing
regulations found at 50 CFR 17.21 for
endangered species, and 17.21 and
17.31 for threatened species set forth a
series of general prohibitions and
exceptions that apply to all endangered
and threatened wildlife. These
prohibitions, in part, make it illegal for
any person subject to jurisdiction of the
United States to take (includes harass,
harm, pursue, hunt, shoot, wound, kill,
trap, or collect; or attempt any of these),
import or export, ship in interstate
commerce in the course of commercial
activity, or sell or offer for sale in
interstate or foreign commerce any
listed species. It also is illegal to
possess, sell, deliver, carry, transport, or
ship any such wildlife that has been
taken illegally. Certain exceptions apply
to agents of the Service and State
conservation agencies.

Permits may%:)e issued to carry out
otherwise prohibited activities
involving endangered or threatened
wildlife species under certain
circumstances. Regulations governing
permits are at 50 CFR 17.22, 17.23, and
17.32, Such permits are available for
scientific purposes, to enhance the
propagation or survival of the species,
and/or for incidental take in connection
with otherwise lawful activities. For
threatened species, there are also
permits for zoological exhibition,
educational purposes, or special
purposes consistent with the purpose of
the Act. In some instances, permits may
be issued for a specified time to relieve
undue economic hardship that would be
suffered if such relief were not
available. Since these species are not in
trade, such permit requests are not
expected.

It is the policy of the Service (59 FR
34272) to identify to the maximum
extent practicable at the time a species
is listed those activities that would or
would not constitute a violation of
section 9'of the Act. The intent of this
policy is to increase public awareness of
the effect of the listing on proposed and
ongoing activities within a species’
range. The Service is not aware of any
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otherwise lawful activities being
conducted by the public that will be
affected by this listing and result in a
vicolation of section 9.

Questions regarding whether.Specific
activities will constitute a violation of
section 9 should be directed to the Field
Superviser of the Service’s Jacksonville
Office (see ADDRESSES section). Requests
for copies of the regulations concerning
listed animals-and general inquiries
regarding prohibitions and permits may
be addressed to the U.S. Fish and
Wildlife Service, Southeast Regional
Office. Ecclogical Services Divisien,
Threatened and Endangered Species,
1875 Century Boulevard; Atlanta,
Georgia 30345-3301 (Telephone 404/
679-7099, Facsimile 404/679-7081).

National Environmental Policy Act

The Service has determined that an
Environmental Assessment, as defined
under the authority of the National
Environmental Policy Act of 1969, need
not be prepared in connection with
regulations adepted pursuant to section
4{a) of the Endangered Species Act of
1973, as amended. A notice oullining
the Service’s reasons for this
determination was published in the
Federal Register en October 25, 1983
(48 FR 49244).
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The primary author of this final rule
is Robert S. Butler (see ADDRESSES
section).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements, and
Transportation.

Regulation Promulgation

Accordingly, part 17, subchapter B of
chapter I, title 50.0f the Code of Federal
Regulations, is amended as set forth
below:

PART 17—[AMENDED]
1. The authority citation for Part 17

continues to read as follows:

Authority: 16 U.S.C, 1361-1407; 16 U.S.C.
1531-1544; 16 U.5.C. 4201-4245; Pub. L. 99-

. 625, 100 Stat. 3500; unless otherwise noted.

2. Amend § 17.11{h) by adding the
following, in alphabetical order under
“FISHES", to the List of Endangered
and Threatened Wildlife to read as
follows:

§17.11 Endangered and threatened
wildlife.

- * » » *

(h)n:-

Species

Vertebrate

Historic range  ~ lation where endan-  Status  Whenlisted  Srteal  Special
Common name Scientific name gered or threatened
< FISRES
Danter, Cherokee ...... Etheostoma USA (GA) .o 200 e B 569 NA NA
(Ulacenira) sp.
Darter, Etowah .......... Etheostoma US.A. (GA) -ccrvivecenns BRI S 569 NA NA
elowahse.

Dated: November 23, 1994. .
Mollie H. Beattie,
Director, Fish and Wildlife Service.

. '[FR Doc. 94-31195 Filed 12-19-94: 8:45 am|
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Federal Register
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 94-ANE-37]

Airworthiness Directives; General
Electric Company CF6 Series Turbofan
Engines

AGENCY; Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
General Electric Company (GE) CF6-45/
-50 series turbofan engines. This
proposal would require a reduction of
the low cycle fatigue (LCF) retirement
lives for certain high pressure turbine
rotor (HPTR) stage 2 disks, and would
provide a drawdown schedule for those
affected parts with reduced LCF
retirement lives. This proposal is
prompted by the results of a refined life
analysis performed by the manufacturer
which revealed minimum calculated
LCF lives significantly lower than
published LCF retirement lives. The
actions specified by the proposed AD
are intended to prevent a LCF failure of
the HPTR stage 2 disk, which could
result in an uncontained engine failure
and damage to the aircraft.
DATES: Comments must be received by
February 21, 1995.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket No.
94-ANE-37, 12 New England Executive
Park, Burlington, MA 01803-5299.
Comments may be inspected at this
location between 8:00 a.m. and 4:30
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
General Electric Aircraft Engines, CF6

Distribution Clerk, Room 132, 111
Merchant Street, Cincinnati, OH 45246.
This information may be examined at
the FAA, New England Region, Office of
the Assistant Chief Counsel, 12 New
England Executive Park, Burlington,
MA.

FOR FURTHER INFORMATION CONTACT:
Robert J. Ganley, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (617) 238~7138;
fax (617) 238-7199.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard en which the following
statement is made: “Comments to
Docket Number 94-ANE-37." The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, New England Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No, 94-ANE-37, 12 New
England Executive Park, Burlington, MA
01803-5299,

Discussion

This proposed airworthiness directive
(AD) is applicable to General Electric
Company (GE) CF6—45/-50 series
turbofan engines. A study performed by
the manufacturer using updated life
analyses for the high pressure turbine
rotor (HPTR) stage 2 disk has revealed
minimum calculated low cycle fatigue
(LCF) lives which are significantly
lower than published LCF retirement
lives. This condition, if not corrected,
could result in a LCF failure of the
HPTR stage 2 disk, which could result
in an uncontained engine failure and
damage to the aircraft.

The FAA has reviewed and approved
the technical contents of GE CF6-50
Service Bulletin (SB) No. 72-1069,
dated September 12, 1994, that
describes a reduction in the published
LCF retirement lives for affected HPTR
stage 2 disks, and an FAA-approved
rework procedure for the affected disks
to increase the FAA-approved LCF
retirement life to 8,750 or 9,700 cycles
since new (CSN), depending on the CSN
of the disk when the rework is
performed.

Since an unsafe condition has been
identified that is likely to exist or
develop on other engines of this same
type design, the proposed AD would
require a reduction of the published
LCF retirement lives for certain HPTR
stage 2 disks, and would provide a
drawdown schedule for those affected
disks with reduced LCF retirement
lives. If the FAA-approved rework is
accomplished, the LCF retirement life
may be increased to 8,750 or 9,700
cycles, depending on the CSN of the
disk when the rework is performed. The
actions would be required to be
accomplished in accordance with the
service bulletin described previously.

The FAA estimates that 280 engines
installed on aircraft of U.S. registry
would be affected by this proposed AD,
that it would take approximately 194
work hours per engine to accomplish
the proposed actions, and that the
average labor rate is $55 per work hour
Required parts would cost
approximately $16,383 per engine.
Based on these figures, the total cost
impact of the proposed AD on U.S.
operators is estimated to be $7.574,840.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
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the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a "'significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 11.5.C. 106(g): and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

General Electric Company: Docket No. 94—
ANE-37.

Applicability: General Electric Company -
(GE) CF6-45/-50 series turbofan engines
installed on but not limited to Airbus A300
series, Boeing 747 series, and McDonnell
Douglas DC-10 series aircraft.

Compliance: Required as indicated, unless
accomplished previously.

To prevent a low cycle fatigue (LCF) failure
of the high pressure turbine rotor (HPTR)
stage 2 disk, which could result in an
uncontained engine failure and damage to
the aircraft, accomplish the following:

(a) Remove from service HPTR stage 2
disks Part Numbers (P/N) 1474M49P04,
1474M49P05, 1474M49P06, 9045M35P15,
9045M35P17, and 9045M35P18, in
accordance with the following:

(1) For disks that have accumulated less
than 3,500 cycles since new (CSN) on the
effective date of this airworthiness directive
(AD), remove disk from service prior to
accumulating 7,080 CSN.

(2) For disks that have accumulated 3,500
CSN or more, but less than 7,080 CSN on the
effective date of this AD, remove disk from
service prior to accumulating 7,080 CSN, or
prior to accumulating 3,200 cycles in service
(CIS) after the effective date of this AD,
whichever occurs later, but not to exceed
9,700 CSN.

(3) For disks which have accumulated
7,080 CSN or more on the effective date of
this AD, remove disk from service at the next
piece-part exposure, but not to exceed 9.700

(b) Remove from service HPTR stage 2
disks P/N 9264M58P01, 9264M58P02, and
9264M58P03 prior to accumulating 7,080
CSN.

(c) This AD establishes the following new
LCF retirement lives which will be published
in Chapter 5 of the CF6-50 Engine Task
Numbered Shop Manual, GEK 50481: 7,080
cycles for HPTR stage 2 disk P/N
1474M49P04, 1474M49P05, 1474M49P086,
9045M35P15, 9045M35P17, 9045M35P18,
9264M58P01, 9264M58P02, and
9264M58P03.

{d) GE CF6-50 Service Bulletin (SB) No.
72-1069, dated September 12, 1994,
describes an FAA-approved rework
procedure for the affected disks.
Accomplishment of this rewark increases the
FAA-approved LCF retirement Jife to 8,750 or
9,700 cycles, depending on the CSN of the
disk when the rework is performed.

{e) An alternative method of compliance or
adjustment of the compliance lime that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office, The request should be
forwarded through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Engine Certification Office.

Note: Information concerning the existence
of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Engine
Certification Office.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

Issued in Burlington, Massachusetts, on
December 14, 1994.
Kirk E. Gustafson,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.
|FR Doc. 94-31181 Filed 12-19-94; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 39
[Docket No. 94-NM-215-AD]

Airworthiness Directives; Fokker
Model F28 Mark 0100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This documeént proposes the
adoption of a new airworthiness
directive (AD) that is applicable to all
Fokker Model F28 Mark 0100 series
airplanes. This proposal would require
an inspection to detect the presence of
a drain hole in certain mounting frames
of the auxiliary power unit (APU). If a
drain hole is present, the proposed AD
would also require an inspection to
detect corrosion of the mounting frame,
and eventual replacement of the
mounting frame. This proposal is
prompted by a report indicating that
corrosion was found on a number of
mounting frames of the APU. The
actions specified by the proposed AD
are intended to prevent such corrosion,
which could render the APU
inoperative and may lead to a potential
fire hazard.

DATES: Comments must be received by
January 31, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 94-NM-
215-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Fokker Aircraft USA, Inc., 1199 North
Fairfax Street, Alexandria, Virginia
22314. This information may he
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Tim
Dulin, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2141; fax (206) 227-1320.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications sha!
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identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for commnients, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 94-NM-215-AD.”" The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
94-NM-215-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The Rijksluchtvaartdienst (RLD),
which is the airworthiness authority for
the Netherlands, recently notified the
FAA that an unsafe condition may exist
on all Fokker Model F28 Mark 0100
series airplanes. The RLD advises that
corrosion has been found on a number
of mounting frames, having part number
(P/N) D67050-407, of the auxiliary
power unit (APU), Investigation
revealed that the existing design of the
drain hole in frame member M allows
the accumulation of moisture and
corrosion on the mounting frame of the
APU. Such corrosion could render the
APU inoperative and may lead to a
potential fire hazard.

Fokker has issued Service Bulletin
SBF'100-49-022, dated August 27, 1992,
which describes procedures for:

1. Performing a one-time detailed
visual inspection to detect the presence
ol'a drain hole in frame member M of
the mounting frames, having part
number (P/N) D67050-407, of the APU;

2. If a drain hole is present,
performing a detailed visual inspection
'0 detect corrosion on the mounting
frame of the APU; and

3. Replacing the mounting frame with
a-new mounting frame. The RLD
classified this service bulletin as
mandatory and issued Netherlands
airworthiness directive (BLA) 92-103,
dated October 5, 1992, in order to assure
the continued airworthiness of these
airplanes in the Netherlands,®

This airplane model is manufactured
in the Netherlands and is type
certificated for operation in the United
States under the provisions of § 21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the RLD has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the RLD,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
a one-time visual inspection to detect
the presence of a drain hole in frame
member M of certain mounting frames
of the APU. If a drain hole is present,
the proposed AD would also require an
inspection to detect corrosion of the
mounting frame; and eventual
replacement of the mounting frame with
a new mounting frame. The actions
would be required to be accomplished
in accordance with the service bulletin
described previously.

As aresult of recent communications
with the Air Transport Association
(ATA) of America, the FAA has learned
that, in general, some operators may
misunderstand the legal effect of AD's
on airplanes that are identified in the
applicability provision of the AD, but
that have been altered or repaired in the
area addressed by the AD. The FAA
points out that all airplanes identified in
the applicability provision of an AD are
legally subject to the AD. If an airplane
has been altered or repaired in the
affected area in such a way as to affect
compliance with the AD, the owner or
operator is required to obtain FAA
approval for an alternative method of
compliance with the AD, in accordance
with the paragraph of each AD that
provides for such approvals. ‘A note has
been included in this notice to clarify
this requirement.

The FAA estimates that 119 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 13 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate

is $60 per work hour. Based on these
figures, the total cost impact of the
proposed AD on U.S, operators is
estimated to be $92,820, or $780 per
airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory actien”
under Executive Order 128686; (2) is not
a “‘significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. App. 1354(a), 1421

and 1423; 49 U.5.C. 106(g); and 14 CFR
11.89.
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2. Section 39.13is amended by
adding the following new airworthiness
directive:

Fokker: Docket 94-NM-215-AD.

Applicability: All Model F28 Mark 0100
series airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardiess of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (c) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition: or different
actions necessary to address the unsafe
condition described in this AD. Sucha
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any airplane from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent corrosion of certain mounting
frames of the auxiliary power unit (APU),
which could render the APU inoperative and
may lead to a potential fire hazard,
accomplish the following:

(a) Within 30 days after the effective date
of this AD, perform a detailed visual
inspection to detect the presence of a drain
hole in frame member M of the mounting
frames, having part number (P/N) D67050~
407, of the auxiliary power unit (APU), in
accordance with Fokker Service Bulletin
SBF100—49-022, dated August 27, 1992.

(1) If no drain hole(s) is present, no further
action is required by this AD.

(2) If any drain hole is present, prior to
further flight, perform a detailed visual
inspection to detect corrosion on the
mounting frame of the APU, in accordance
with the service bulletin.

(i) If no corrosion is detected, within 90
days after accomplishing the visual
inspection, replace the mounting frame with
a new mounting frame in accordance with
the service bulletin.

(ii) If any corrosion is detected, within 30
days after accomplishing the visual
inspection, replace the mounting frame with
a new mounting frame in accordance with
the service bulletin.

(b) As of the efféctive date of this AD, no
person shall install on any airplane a
mounting frame, having P/N D67050-407,
that has a drain hole in frame member M.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may'be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113,

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.189) to operate the airplane to
a Jocation where the requirements ofthis AD
can be accomplished.

Issued in Renton, Washington, on
December 14, 1994.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 94-31180 Filed 12-19-94; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 94-NM-168-AD]

Airworthiness Directives; Jetstream
Model ATP Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Jetstream Model ATP airplanes.
This proposal would require installation
of modified engine de-ice timers,
modification of the electrical wiring for
the duct heat of the engine air intake,
and installation of a time delay for the
de-ice system in the air intake duct of
the right engine. This proposal would
also require associated revisions to the
Airplane Flight Manual. This proposal
is prompted by reports of ice that
accreted in the engine air intake ducts
and was ingested into the engine; this
resulted in engine power rollback (loss
of engine power), The actions specified
by the proposed AD are intended to
prevent loss of multiple engine power
during flight in icing conditions.
DATES: Comments must be received by
January 31, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 94-NM-
168-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Jetstream Aircraft, Inc., P.O. Box 16029,
Dulles International Airport,

Washington, DC 20041-6029. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
William Schroeder, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2148; fax (206) 227-1320.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received. >

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 94-NM-168-AD.”" The
postcard will be date stamped and
returned to‘the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
94-NM-168-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The Civil Aviation Authority (CAA),
which is the airworthiness authority for
the United Kingdom, recently notified
the FAA that an unsafe condition may
exist on certain Jetstream Model ATP
airplanes. The CAA advises that
probable ingestion of accreted ice, shed
from the inner surfaces of the engine air
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intake ducts, has resulted in engine
power rollbacks (loss of engine power)
during flight in icing conditions. Five
reports have been received: three reports
of power rollback on two engines
simultaneously, and two reports of
power rollback on one engine. Ingestion
of accreted ice, if not prevented, could
result in multiple engine power rollback
during flight in freezing precipitation
conditions.

Jetstream has issued Service Bulletin
ATP-30-39-30146A (Modification
30146A), dated July 29, 1994, which
describes procedures for installing
modified de-ice timers for the left and
right engines. The modified de-ice
timers will provide additional electric
power directly to the engine air intake
flange heater. This additional electric
load requires revision of electric load
shedding procedures in the event of
electrical system failure. These
procedures are included in the Jetstream
Aireraft ATP Airplane Flight Manual
(AFM), Temporary Revision T/41, [ssue
1, dated Noyvember 15, 1994.

Jetstream has also issued Service
Bulletin ATP-30-37-30143A
(Modification 30143A), dated August 1,
1994, and Revision 1, dated September
5, 1994, which describe procedures for
installation of modified electrical wiring
for flexible ducts and lips of the engine
air intake. This modification automates
turning on the de-ice heaters in the
flexible duct of the engine air intake
when the lip heat is on. The
modification continues to allow pilots
to select the de-ice systems of the engine
air intake manually, via the **All On”
switch of the anti-ice system.

The CAA classified these service
bulletins as mandatory, in order to
assure the continued airworthiness of
these airplanes in the United Kingdom.

Jetstream has also issued Service
Bulletin ATP-30-30-35285A, dated
July 15, 1994, which describes
procedures for installation of a system
that automates a 20-second delay
between the time that the left engine
intake de-ice systems are turned on and
the time that the right engine intake de-
ice systems are turned on. This
modification also reduces pilot
workload by automatically turning on
the engine de-ice system at an interval
20 seconds apart for the left and right
engines when the engine intake de-ice is
selected to “‘on.” The automated 20-
second time delay ensures that the de-
ice system for the left and right engine
intakes will be turned on in such a way
i to prevent simultaneous rollbacks of
the engines in icing conditions. The
CAA has not classified this service
bulletin as mandatory. However, the
FAA has determined that the pilot could

easily neglect to heed the necessary 20-
second delay if manually turning on the
second flexible duct de-ice system; this
could cause accumulated ice in the air’
intake ducts of both engines to dislodge
simultaneously and be ingested into the
engines, which then could result in
rollback of both engines at the same
time. In light of this, the FAA considers
that the modification described in this
service bulletin is necessary.

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA has
kept the FAA informed of thé situation
described above. The FAA has
examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States. )

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
installation of new de-ice timers and an
associated revision to the AFM;
installation of a system that automates
a 20-second delay between turning on
the left engine intake de-ice system and
turning on the right engine intake de-ice
system; and installation of modified
electrical wiring for the flexible ducts
and lips of the engine air intake. These
actions would be required to be
accomplished in accordance with the
service bulletins described previously.

As a result of recent communications
with the Air Transport Association
(ATA) of America, the FAA has learned
that, in general, some operators may
misunderstand the legal effect of AD’s
on airplanes that are identified in the
applicability provision of the AD, but
that have been altered or repaired in the
area addressed by the AD. The FAA
points out that all airplanes identified in
the applicability provision of an AD are
legally subject to the AD. If an airplane
has been altered or repaired in the
affected area in such a way as to affect
compliance with the AD, the owner or
operator is required to obtain FAA
approval for an alternative method of
compliance with the AD, in accordance
with the paragraph of each AD that
provides for such approvals. A note has
been included in this notice to clarify
this requirement.

Thr:?-"AA estimates that 10 airplanes
of U.S. registry would be affected by this

proposed AD, that it would take
approximately 72 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Required parts
would be provided by the manufacturer
at no cost to the operators. Based on
these figures, the total cost impact of the
proposed AD on U.S. operators is
estimated to be $43,200, or $4,320 per
airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “significant regulatory action"
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. App. 1354(a), 1421

and 1423; 49 U,S.C. 106(g): and 14 CFR
11.89.
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2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Jetstream Aircrafl Limited (Formerly British
Aerospace Commercial Aircraft, Limited)
Docket 94-NM-158-AD

Applicability: Model ATP airplanes;
having constmictor numbers 2602 through
2063, inclusive; certificaled in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements-of this AD. For
airplanes that have been modified, aliered, or
repaired so that the perfonmance of the
requirements of this AD is affected, the
owner/operator must use the autharity

rovided in paragraph [c) to request approval

rom the FAA. This approval may sddress
either no action, if the current configuration
eliminates the unsafs condition; or different
actions necessary 10 address the unsafe
condition described in this AD. Sucha
request should include an assessment of the
effect of the changed coafiguration on the
unsafe condition addressed by this AD. In no
case does the presgnce of any modification,
alteration, or repair remove any sirplane from
the applicability of this AD.

Complionce: Required as indicaled, unless
accomplished previously.

To prévent engine power roltback during
flight in icing conditions. due to ingestion of
accreted ice, accomplish the following:

{a) For airplanes having constructor
numbers 2002 through 2056, inclusive:
Within 90 days afier the effective date of this
AD, install madified de-ice timers for the left
and right engines [Modification 30148A), in
accordance with Jetstream Aircraft Limited
Service Bulletin ATP-30-39-30146A, dated
July 29, 1994; and revise the FAA-approved
Airplane Flight Manual (AFM]) to include the
information specified in Temporary Revision
T/41, Issue 1, dated Novemnher 15, 1994.

Note 2: The revision of the AFM required
by this paragraph may be accomplished by
inserting a copy of Temporary Revision 1741
in the AFM. When this temporary revision
has been incorporated into general revisions
of the AFM, the general revisions may be
inserted in the AFM, provided that the
information contained in the general revision
is identical 1o that specified in Temporary
Revision T/41.

(b) For airplanes having constructor
numbers 2002 through 2063, inclusive:
Within 90 days after the effective date of this
AD, accomplish paregraphs {b}{1) and (b)(2)
of this AD:

(1) Install the modified electrical wiring for
the flexible ducts and lips of the engine air
intake (Modification 301434) in accordance
with Jetstream Aircraft Limited Service
Bulletin ATP-30-37-30143A, dated August
1, 1994, or Revision 1 dated September 5,
1994,

(2) Install the automated 20-second delay
system (Modification 352854), to ensure that
the left engine de-ice systemas are turned on
prior to turning on the right engine de-ice
systems, in accordance with Jetstream

Aircraft Limited Service Bulletin ATP-30-
30-35285A, dated July 15, 1994; and revise
the FAA-approved AFM 1o include the
information specified in Temporary Revision
T/40, Issue 1, dated August 3, 1994,

Note 3: The revision of the AFM required
by this paragraph may be accomplished by
insesting a copy of Temporary Revision T/40
in the AFM. When this temporary revision
has been incorporated into general revisions
of the AFM, the general revisions may be
inserted in the AFM, provided the
infonmation contained in the general revision
is identical to that specified in Temporary
Revision T/40. :

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable Jevel of safety may be
used if approved by the Manager,
Standerdization Branch, ANM-113, FAA,
Transport Airplane Birectorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comnients and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate theairplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washingion, on
December 14, 1994.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Cestification Service.,
[FR Doc. 94-31182 Filed 12-10-84; 8:45 am|
BILLING CODE 4910-13-U

14 CFR Part 39
[Pocket No. 94-NM-154-AD]

Airworthiness Directives; McDonnell
Douglas Model DC-9, DC-8-80, and C-
9 {Military) Series Airplanes, and Model
MD-88 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Nbotice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive [AD)] that is applicable to
certain McDonnell Douglas Model DC-
9, DC-9-80, and C-9 (Military) series
airplanes, and Model MD-88 airplanes.
This proposal would require repetitive
replacement of the emergency power
switch in the overhead switch panel
with a new switch. This proposal is
prompted by a report of heavy smoke in
the cockpit coming from the overbead
switch panel on a Model DG-9-81 series

airplane. The actions specified by the
proposed AD are intended to ensure
replacement of the emergency power
switch when it has reached its
maximum life limit; an emergency
power switch that is not replaced could
fail and lead to a short in the electrical
circuit, which could resultin a fire in
the overhead switch panel and smoke in
the cockpit.

DATES: Comments must be received by
January 31, 1995.

ADDRESSES: Submil comments in
triplicate to the Federal Aviation
Administration {FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 94-NM-
194-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
McDonnell Douglas Corporation, P.O.
Box 1771, Long Beach, California
908011771, Attention: Business Uuit
Manager, Technical Administrative
Support, Dept. L51, M.C. 2-98. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Transport
Airplane Directorate, Los Angeles
Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood,
California 90712, :

FOR FURTHER INFORMATIOR CONTACT:
Elvin Wheeler, Aerospace Engineer,
Systems and Equipment Branch, ANM-
132L, FAA, Transport Airplane °
Directorate, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California 80712:
telephone {310) 988-5344; fax (310)
988-5210.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments

-
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submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 94-NM-194-AD." The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
94-NM-194-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The FAA has received a report of
heavy smoke in the cockpit coming from
the overhead switch panel on a
McDonnell Douglas Model DC-9-81
(MD-81) series airplane. Investigation
revealed that the fire had originated in
the area of the emergency power switch
in the overhead switch panel. Further
investigation, conducted by Mason
Electric Company (the manufacturer of
the emergency power switch), revealed
that the emergency power switch, upon
exceeding 10,000 switch cycles (off-to-
on-to-off) can fail due to wear or
overstress. If not replaced in a timely
manner, the emergency power switch
could fail and lead to a short in the
electrical circuit; which could result in
a fire in the overhead switch panel and
smoke in the cockpit.

The FAA has reviewed and approved
McDonnell Douglas DC-9 Service
Bulletin 24~150, dated March 28, 1994,
which describes procedures for
repetitively replacing the emergency
power switch in the overhead switch
panel with a new switch at regular
intervals.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require repetitively replacing the
emergency power switch in the
overhead switch panel with a new
switch at regular intervals. The actions
would be required to be accomplished
in accordance with the service bulletin
described previously.

As a result of recent communications
with the Air Transport Association
(ATA) of America, the FAA has learned

that, in general, some operators may
misunderstand the legal effect of AD's
on airplanes that are identified in the
applicability provision of the AD, but
that have been altered or repaired in the
area addressed by the AD. The FAA
points out that all airplanes identified in
the applicability provision of an AD are
legally subject to the AD. If an airplane
has been altered or repaired in the
affected area in such a way as to affect
compliance with the AD, the owner or
operator is required to obtain FAA
approval for an alternative method of
compliance with the AD, in accordance
with the paragraph of each AD that
provides for such approvals. A note has
been included in this notice to clarify
this requirement.

There are approximately 1,990 Model
DC-9, DC-9-80, and C-9 (Military)
series airplanes and Model MD-88
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
992 airplanes of U.S. registry would be
affected by this proposed AD, that it
would take approximately 2 work hours
per airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Required parts
would cost approximately $1.434 per
airplane. Based on these figures, the
total cost impact of the proposed AD on
U.S. operators is estimated to be
$1,541,568, or $1,554 per airplane, per
replacement cycle.

he total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the propesed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “'significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.

A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 89.13 is amended by
adding the following new airworthiness
directive:

McDonnell Douglas: Docket 94-NM-194~
AD.

Applicability: Madel DC-9-10, —20; —30,
—40, and -50 series airplanes: Model DC-9-
81 (MD-81), DC-9-82 (MD-82), DC~9-83
(MD-83), and DC-9-87 (MD-87) series
airplanes; Model MD-88 airplanes; and C—9
(Military) series airplanes; as listed in
McDonnell Douglas DC-9 Service Bulletin
24-150, dated March 28, 1994; certificated in
any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (b) to request approval
from the FAA, This approval may address
either no action, if the current configuration
eliminates the unsafe condition; or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any airplane from
the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously

To ensure replacement of the emergency
power switch that have reached the
maximum life limit, accomplish the
following:

(a) Prior to the accumulation of 3 years
time-in-service on the emergency power
switch in the overhead switch panel, or
within 12 months after the effective date of
this AD, whichever occurs later, replace the
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emergency power switch with a new switch,
in accordance with McDonnell Douglas DC-
9 Service Bulletin 24-150, dated March 28,
1994. Thereafter, replace the emergancy
power switch at intervals notta exceed the
accumulation of 3 years time-in-service on
the switch,

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if appraved by the Manager, Los
Angeles Aircrall Certification Office (ACO),
FAA, Transport Airplane Directorate.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Los Angeles ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
abtained from the Los Angeles ACO.

(¢) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199] to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washingtos, on
December 14, 1994,

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 94-31183 Filed 12-19-94; 3:45 am)
BILLING CODE 4810-13-U

14 CFR Part 39
[Docket No. 84-CE-17-AD]

Airworthiness Directives; Schempp-
Hirth Cirrus and Cirrus VTC Saiiplanes

AGENCY: Federal Aviation:
Administration, DOT. \ y
ACTION: Natice of proposed rulemaking
(NPRM) i

SuMMARY: This document propeses to
-adopt a new airworthiness directive
(AD) that would apply to Schempp-
Hirth Cirrus and Cirrus VTC sailplanes.
The proposed action would require
modifying the airbrake actuating lever
and replacing the airbrake system
coupling balls. Reports of the coupling
balls on the airbrake actuating lever
breaking at the threaded end on several
of the ahove-referenced sailplanes
prompted the proposed action. The
actions specified by the proposed AD
are intended to prevent airbrake system
failure caused by the above condition,
which, if not delected and correcled,
could result in sailplane controllability
problems,

DATES: Comments must be received on
or before February 28, 1995.
ADDRESSES: Submit comments in
triplicate 10 the Federal Aviation
Administration (FAA), Ceniral Region,
Office of the Assistant Chief Connsel,

Attention: Rules Docket No. 94-CE-17—-
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Commentls
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepled.
Service information that applies to the
proposed AD may be obtained from
Schempp-Hirth Flugzeubau GmbH,
Krebenstr. 25, D-7312 Kirchheim/Teck,
Germany. This information may also be
examined at the Rules Docket a! the
address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Herman C. Belderok, Project Officer,
Small Airplane Directorate, Airplane
Certification Service, FAA, 1201
Walnut, suite 900, Kansas Citly, Missouri
64106; telephone (816) 426-6932;
facsimile [816) 426-2169.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
writlen data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before laking
action on the proposed rule. The
propaosals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitied will be available, both before
and after the closing date for comments,
in the Rules Dacket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 94-CE-17-AD.” The
postcard will be date stamped and
returned ta the gommenter.

Availability of NPRMs

Any person may obtain a copy of this
INPRM by submitting a request to the
FAA, Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 94-CE-17-AD, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Discussion

The Luftfahnt-Bundesant {LBA),
which is the airworthiness authority for
Germany, recently notified the FAA thal
an unsafe condition may exist on
Schempp-Hirth Cirrus and Cirrus VTC
sailplanes. The LBA advises that the
coupling balls on the airbrake actuating
lever located inside the fuselage have
broken at the threaded end on several of
the above referenced sailplanes. This
condition, if not detected and corrected.
could resultin sailplane controliability
problems.

Schempp-Hirth has issued Technical
Note 265-10, dated November 5, 1992,
which specifies procedures for
modifying the airbrake actuating lever
and replacing the airbrake system
coupling balls. The LBA classified this
technical note as urgent in order to
assure the continued airworthiness of
these airplanes in Germany.

This airplane model is manufactured
in Germany and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations {14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the LBA has kept the FAA informed of
the situation described above. The FAA
has examived the findings of the LBA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

_ Since an unsafe condition has been

- identified that is likely to exist or

'develop in other Schempp-Hirth Cirrus
and Cirrus-VTC sailplanes of the same
type design, the proposed AD would
require modifying the airbrake actuating
lever and replacing the airbrake system
coupling balls. The proposed actions
would be accomplished in aceordance
with the service information referenced
above.

The FAA estimates that 21 sailplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 1 workhour per sailplane
to accomplish the proposed action, and
that the average labor rate is
approximately $60 an hour. Parts cost
approximately $25 per airplane. Based
on these figures, the total cost impact of
the proposed AD on U.S. operators is
estimated to be $1,785. This figure is
based on the assumption that no
affecied sailplane owner/operator has
accomplished the propused
modification and replacement. The FAA
believes that several of the 21 affected
sailplane owners/operators have already
accomplished the proposed action,
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which would reduce the FAA's
progosed cost impact upon the public.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule’’ under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new AD to read as follows:

Schempp-Hirth: Docket No. 94-CE-17-AD.

Applicability: Cirrus and Cirrus VIC
Sailplanes, certificated in any category.

Compliance: Required upon the
accumulation of 500 hours time-in-service
(TIS) or within the next 20 hours TIS after
the effective date of this AD, whichever
occurs later, unless already accomplished.

To prevent airbrake system failure caused
by broken coupling balls on the airbrake
actuating lever, which, if not detected and
corrected, could result in sailplane
controllability problems, accomplish the
following:

(a) Modify the airbrake actuating lever and
replace the airbrake system coupling balls
(located on the actuating lever) in accordance
with Schempp-Hirth Technical Note No.
265-10, dated November 5, 1992.

(b) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(c) An alternative method of compliance or
adjustment of the initial or repetitive
compliance times that provides an equivalent
level of safety may be approved by the
Manager, Small Airplane Directorate, Aircraft
Certification Service, FAA, 1201 Walnut,
suite 900, Kansas City, Missouri 64106. The
request shall be forwarded through an
appropriate FAA Maintenance Inspector,
who may add comments and then send it to
the Manager, Small Airplane Directorate.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(d) All persons affected by this directive
may obtain copies of the document referred
to herein upon request to Schempp-Hirth
Flugzeubau GmbH, Krebenstr, 25, D-7312
Kirchheim/Teck, Germany; or may examine
this document at the FAA, Central Region,
Office of the Assistant Chief Counsel, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Issued in Kansas City, Missouri, on
December 14, 1994.

Barry D. Clements,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 94-31184 Filed 12-19-94; 8:45 am]
BILLING CODE 49010-13-U

DEPARTMENT OF JUSTICE

Drug Enforcement Administration
[DEA—126P]

21 CFR Part 1308

Schedules of Controlled Substances;
Proposed Placement of 4-Bromo-2,5-
dimethoxyphenethylamine into
Schedule |

AGENCY: Drug Enforcement
Administration, Justice.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice of proposed
rulemaking is issued by the Deputy
Administrator of the Drug Enforcement
Administration (DEA) to place 4-bromo-
2,5-dimethoxyphenethylamine (4-
bromo-2,5-DMPEA) into Schedule I of
the Controlled Substances Act (CSA).
This proposed action by the DEA
Deputy Administrator is based on data
gathered and reviewed by the DEA. If
finalized, this proposed action would

impose the regulatory control
mechanisms and criminal sanctions of
Schedule I on the manufacture,
distribution, and possession of 4-bromo-
2,5-DMPEA.

DATES: Comments must be submitted on
or before January 19, 1995.

ADDRESSES: Comments and objections
should be submitted to the Deputy
Administrator, Drug Enforcement
Administration, Washington, D.C.
20537, Attention: DEA Federal Register
Representative.

FOR FURTHER INFORMATION CONTACT:
Howard McGlain, Jr., Chief, Drug and
Chemical Evaluation Section, Drug
Enforcement Administration,
Washington, D.C. 20537, Telephone:
(202) 307-7183.

SUPPLEMENTARY INFORMATION: On
January 6, 1994, the Acting
Administrator of the DEA published a
final rule in the Federal Register (59 FR
671) amending § 1308.11(g) of Title 21
of the Code of Federal Regulations to
temporarily place 4-bromo-2,5-DMPEA
into Schedule I of the CSA pursuant to
the temporary scheduling provisions of
21 U.S.C. 811(h). This final rule, which
became effective on the date of
publication, was based on findings by
the Acting Administrator that the
temporary scheduling of 4-bromo-2,5-
DMPEA was necessary to avoid an
imminent hazard to the public safety.
Section 201(h)(2) of the CSA (21 U.S.C.
811(h)(2)) requires that the temporary
scheduling of a substance expires at the
end of one year from the effective date
of the order. However, if proceedings to
schedule a substance pursuant to 21
U.S.C. 811(a)(1) have been initiated and
are pending, the temporary scheduling
of a substance may be extended for up
to six months. Under this provision, the
temporary scheduling of 4-bromo-2,5-
DMPEA which would expire on January
6, 1995, may be extended to July 6,
1995. This extension is being ordered by
the DEA Deputy Administrator in a
separate action.

The DEA has gathered and reviewed
the available information regarding the
trafficking, actual abuse and the relative
potential for abuse for 4-bromo-2,5-
DMPEA. The Deputy Administrator has
submitted this data to the Assistant
Secretary for Health, Department of
Health and Human Services. In
accordance with 21 U.S.C. 811(b), the
Deputy Administrator also requested a
scientific and medical evaluation and a
scheduling recommendation for 4-
bromo-2,5-DMPEA from the Assistant
Secretary for Health.

The Food and Drug Administration
(FDA) has notified the DEA that there
are no exemptions or approvals in effect
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under Section 505 of the Federal Food,
Drug, and Cosmetic Act for 4-bromo-2,5-
DMPEA. A search of the scientific and
medical literature revealed no
indications of current medical use of 4-
bromo-2,5-DMPEA in the United States.

4-bromo-2,5-DMPEA is structurally
similar to the Schedule I
phenylisopropylamine hallucinogens, 4-
bromo-2;5-dimethoxyphenethylamine
(DOB). Like DOM and DOB, 4-bromo-
2,5-DMPEA displays high affinity for
central serotonin receptors and is
capable of substituting for DOM or DOB
in drug discrimination studies
conducted in rats, These data suggest
that 4-bromo-2,5-DMPEA is a
psychoactive substance capable of
producing effects similar, though not
identical, to DOM and DOB. Data from
human studies indicate that 4-bromo-
2,5-DMPEA is orally active at 0.1-0.2
mg/kg producing an intoxication with
considerable euphoria and sensory
enhancement which lasts for 6 to 8
hours. Higher doses have been reported
to produce intense and frightening
hallucinations.

The DEA first encountered 4-bromo- '

2,5-DMPEA in 1979. Since that time,
several exhibits of 4-bromo-2,5-DMPEA
have been analyzed by Federal and state
forensic laboratories in Arizona,
California, Colorado, Georgia, Illinois,
lowa, Kentucky, Oregon, Pennsylvania
and Texas. Clandestine laboratories
producing 4-bromo-2,5-DMPEA were
seized in California in 1986 and 1994 |
and in Arizona in 1992. It has been
represented as 3,4-methylenedioxy-
methamphetamine (MDMA) and has
been sold in sugar cubes as LSD.
Recently, 4-bromo-2,5-DMPEA has been
promoted as an aphrodisiac and
distributed under the product name of
Nexus. DEA has seized several thousand
dosage units of this product.

The Deputy Administrator, based on
the information gathered and reviewed
by his staff and after consideration of
the factors in 21 U.S.C. 811(c), believes
that sufficient data exist to propose and
to support that 4-bromo-2,5-DMPEA be
placed into Schedule I of the CSA
pursuant to 21 U.S.C. 811(a). The
specific findings required pursuant to
21 U.S.C. 811 and 812 for a substance
to be placed inta Schedule I are as
follows:

(1) The drug or other substance has a
high potential for abuse.

2) The drug or other substance has no
currently accepted medical use in
treatment in the United States.

(3) There is a lack of accepted safety
for use of the drug or other substance
under medical supervision.

Before issuing a final rule in this
matter, the DEA Deputy Administrator

will take into consideration the
scientific and medical evaluation and
scheduling recommendation of the
Secretary of the Department of Health
and Human Services in accordance with
21 U.S.C. 811(b). The Deputy
Administrator will also consider
relevant comments from other
concerned parties.

Interested persons are invited to
submit their comments, objections, or
requests for a hearing in writing with
regard to this proposal. Requests for a
hearing should state with particularity
the issues concerning which the person
desires to be heard. All correspondence
regarding this matter should be
submitted to the Deputy Administrator,
Drug Enforcement Administration,
Washington, D.C. 20537, Attention: DEA
Federal Register Representative. In the
event that comments, objections, or
requests for a hearing raise one or more
issues which the Deputy Administrator
finds warrants a hearing, the Deputy
Administrator shall order a pubﬁc
hearing by notice in the Federal
Register, summarizing the issues to be
heard and setting the time for the
hearing.

The %eputy Administrator of the DEA
hereby certifies that proposed
placement of 4-bromo-2,5-DMPEA into
Schedule I of the CSA will have no
significant impact upon entities whose
interests must be considered under the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq. This action involves the control
of a substance with no currently
accepted medical use in the United
States.

This proposed rulemaking is not a
significant regulatory action for the
purposes of Executive Order (E.O.)
12866 of September 30, 1993. Drug
scheduling matters are not subject to
review by the Office of Management and
Budget (OMB) pursuant to provisions of
E.O. 12866, Section 3(d)(1).

This action has been analyzed in
accerdance with the principles and
criteria in E.O. 12612, and it has been
determined that this proposed
rulemaking does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

List of Subjects in 21 CFR Part 1308

Administrative practice and
procedure, Drug traffic control,
Narcotics, Prescription drugs.

Under the authority vested in the
Attorney General by Section 201(a) of
the CSA (21 U.S.C. 811(a)), and
delegated to the Administrator of the
DEA by the Department of Justice’
regulations (28 CFR 0.100) and
redelegated to the Deputy Administrator
pursuant to 28 CFR 0.104, the Deputy

Administrator hereby proposes that 21
CFR Part 1308 be amended as follows:

PART 1308—SCHEDULES OF
CONTROLLED SUBSTANCES

1. The authority citation for 21 CFR
part 1308 continues to read as follows:

Authority: 21 U.S.C. 811, 812, 871b, unless
otherwise noted.

2. Section 1308.11 is amended by
redesignating the existing paragraphs
(d)(3) through (d)(30) as (d)(4) through
(d)(31) and adding a new paragraph
(d)(3) to read as follows:

§1308.11 Schedule |
- - L4 - -
(d) LR I
(3) 4-Bromo-2,5-
dimethoxyphenethylamine—7392
Some trade or other names: 2-(4-
bromo-2,5-dimethoxyphenyl)-1-
aminoethane; alpha-desmethyl DOB;
2C-B, Nexus.
3. Section 1308.11 is further amended
by removing paragraph (g)(3).
Dated: December 13, 1994,
Stephen H. Greene,
Deputy Administrator.
[FR Doc. 94-31162 Filed 12-19-94; 8:45am]
BILLING CODE 4410-09-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 151

46 CFR Part4

[CGD 91-216]

RIN 2115-ADS8

Reporting Marine Casuaities

AGENCY: Coast Guard, DOT.

ACTION: Notice of meeting; request for
comments.

SUMMARY: The Coast Guard announces
an open meeling to hear the public's
opinions on how best to implement
amendments contained in the Oil
Pollution Act of 1990 (OPA 90) that
relate to the statutory obligation of
certain U.S, and foreign flag vessels to
report to the Coast Guard specific
“marine casualties.” Following the
public meeting, the Coast Guard will
decide whether to propose changes to
existing regulations, to propose new
regulations, or to implement the
statutory changes through non-
regulatory means. .

DATES: The meeting will be held January
20,1995, from 9 a.m. to 12 a.m. Written




Federal Register / Vol. 59, No. 243 / Tuesday, December 20, 1994 / Propbsed Rules

65523

comments must be received not later
than February 20, 1995.

ADDRESSES: The meeting wll be held in
room 2415, Coast Guard Headquarters,
2100 Second Street SW., Washington,
DC 20593-0001. Writtén comments may
be mailed to the Executive Secretary,
Marine Safety Council (G-LRA), U.S.
Coast Guard, 2100 Second Street SW.,
Washington, DC 20593-0001, or may be
delivered to room 3406 at the same
address between 8 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. Comments become part of this
docket (CGD 91-216) and are available
for inspection or copying at room 3406,
Coast Guard Headquarters, between 8
a.m. and 3 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Pamela M. Pelcovits, Oil Pollution Act
(OPA 90) Staff (G-MS-A), U.S. Coast
Guard, 2100 Second Street SW.,
Washington, DC 20593; telephone (202)
267-6740. This telephone is equipped
to record messages on a 24-hour basis.

SUPPLEMENTARY INFORMATION: Current
Coast Guard regulations in part 4 of title
46 of the Code of Federal Regulations
(CFR) meet the requirements of 46
U.S.C. 6101 for reporting of the
following marine casualties: (1) Death of
an individual; (2) serious injury to an
individual; (3) material loss of property;
and (4) material damage affecting the
seaworthiness or efficiency of the
vessel. Part 4 covers submittal of timely
reports and investigation by the Coast
Guard.

In addition, under the current
regulations, U.S. flag vessels are
required to report a marine casualty, to
the Coast Guard, regardless of the
jurisdiction in which the casualty
occurs. However, current Coast Guard
regulations do not require foreign flag
vessels to report any marine casualty,
such as a non-operational discharge of
oil, when operating in waters beyond
the navigable waters of the United
States,

The Oil Pollution Act of 1990 (OPA
90) (Pub. L. 101-380) amends 46 U.S.C.
6101 by adding the term “significant
harm to the environment’’ to the list of
reportable marine casualties. The
amendment also provides that foreign
flag tank vessels operating in waters
subject to U.S. jurisdiction beyond the
navigable waters of the United States
(i.e., within the exclusive economic
zone (EEZ)) must report to the extent
consistent with generally recognized
principles of international law, two
categories of marine casualties, those
resulting in—(1) material damage
affecting the seaworthiness or efficiency

of a vessel; and (2) significant harm to
the environment.

The Coast Guard is interested in
information and opinions concerning
how the Coast Guard should respond to
the following major issues raised by the
amendments to 46 U.S.C. 6101 as set
forth in OPA 90.

1. Should regulatory changes be made
to define and secure reporting of
“significant harm to the environment’’
casualties in the U.S. navigable waters
(foreign flag and U.S. flag vessels)? Do
the provisions in 46 CFR 4.03-2 (b) and
(c) adequately define incidents which
include those having a potential to
cause ‘“‘significant harm to the
environment?”

2. How should the Coast Guard define
and implement the requirement for
reporting of *‘significant harm to the
environment” and “material damage”
casualties for foreign flag tank vessels in
waters subject to U.S. jurisdiction,
including the EEZ, consistent with
“‘generally recognized principles of
international law?"" Do the provisions of
46 CFR 4.05-1(b) and (c) adequately
define incidents which include
“material damage?"

3. How should the Coast Guard
impose any reporting requirements for
foreign tank vessels in the EEZ—on
inbotind, outbound, or transiting
vessels?

4. Should any regulations be located
as amendments to the existing
regulations under 46 U.S.C. 6101 at 46
CFR part 4 or in the pollution
prevention regulations implementing
international pollution control
agreements (33 CFR part 151)?

Attendance at the January 20, 1995
meeting is open to the public. With
advance notice, and as time permits,
members of the public may make oral
presentations during the meeting.
Persons wishing to make oral
presentations should call the number
listed in FOR FURTHER INFORMATION
CONTACT no later than the day before the
meeting. Written comments may be
submitted prior to, during, or after the
meeting.

Dated: December 14, 1994.
Norman W. Lemley,
Acting Chief, Office of Marine Safety, Security
and Environmental Protection.
[FR Doc. 94-31240 Filed 12-19-94; 8:45 am)

BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA82-1-6509; FRL-5125-4]

Monterey Bay Ozone Nonattainment
Area; Clean Air Act Section 182(f)
Exemption Petition

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The EPA is proposing to
approve a petition submitted by the
Monterey Bay Unified Air Pollution
Control District (MBUAPCD) requesting
that the Monterey Bay ozone
nonattainment area (Monterey Bay Area)
be exempted from the requirement to
implement oxides of nitrogen (NOx)
Reasonably Available Control
Technology (RACT). In accordance with
the requirements of the Clean Air Act,-
as amended in 1990 (the Act or CAA),
the Monterey Bay Area may be
exempted from the NOx reduction
requirements where the Administrator
determines that the net air quality
benefits are greater in the absence of
NOx reductions from the sources
concerned or that additional NOx
reductions would not contribute to
attainment of the national ambient air
quality standard (NAAQS) for ozone in
areas outside the ozone transport region
(OTR). The MBUAPCD is using three
years of ambient monitoring data to
demonstrate that additional NOx
reductions in the Monterey Bay Area
would not contribute to attainment of
the ozone NAAQS. The EPA is
proposing to exempt the Monterey Bay
Area from the requirement to implement
NOx RACT and the applicable NOx
general and transportation conformity
requirements. The EPA is proposing
approval of this action under provisions
of the CAA regarding plan requirements
for nonattainment areas.

DATES: Comments on this proposed
action must be received in writing on or
before January 19, 1995.

ADDRESSES: Comments may be mailed
to: Daniel A. Meer, Chief, Stationary
Source Rulemaking (A-5-3), Air &
Toxics Division, U.S. Environmental
Protection Agency, Region IX, 75
Hawthorne Street, San Francisco, CA
94105.

Copies of the exemption petition are
available for public inspection at EPA’s
Region IX office during normal business
hours, Copies of the submitted petition
may be obtained from the following
locations:
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Rulemaking Section (A-5-3), Air and
Toxics Division, U.S. Environmental
Protection Agency, Region IX, 75
Hawthorne Street, San Francisco, CA
94105.

Monterey Bay Unified Air Pollution
Control District, Rule Development
Section, 24580 Silver Cloud Court,
Monterey, CA 93940.

FOR FURTHER INFORMATION CONTACT:
Wendy Colombo, Rulemaking Section
(A-5-3), Air and Toxics Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105 Telephone: (415)
744-1202.

SUPPLEMENTARY INFORMATION:
Applicability

The MBUAPCD submitted the NOx
exemption petition to EPA on April 26,
1994. Final approval of the petition
exempts the Monterey Bay Area from
implementing the NOx RACT and the
NOx general and transportation
conformity requirements of the CAA.

Background

On November 15, 1990, the Clean Air
Act Amendments of 1990 were enacted.
Public Law 101-549, 104 Stat. 2399,
codified at 42 U.S.C. 7401-7671q. The
air quality planning requirements for
the reduction of NOx emissions are set
out in section 182(f) of the CAA. On
November 25, 1992, EPA published a
NPRM (57 FR 55620) entitled, “State
Implementation Plans; Nitrogen Oxides
Supplement to the General Preamble;
Clean Air Act Amendments of 1990
Implementation of Title I; Proposed
Rule,” (the NOx Supplement) which
describes the requirements of section
182(f). The November 25, 1992, notice
should be referred to for further
information on the NOx requirements
and is incorporated into this document
by reference.

Section 182(f) of the Act requires
States to apply the same requirements to
major stationary sources of NOx
(“major” as defined in section 302 and
section 182 (c), (d), and (e)) as are
applied to major stationary sources of
volatile organic compounds (VOCs).
These requirements are RACT and New
Source Review (NSR) for major
stationary sources in certain ozone
nonattainment areas.

The RACT requirements for major
stationary sources of VOCs are
contained in section 182(b)(2), while the
NSR requirements are contained in
section 182(a)(2)(C) and other
provisions of section 182. Section
182(b)(2) requires submittal of RACT
rules for major stationary sources of
VOC emissions (not covered by a pre-

enactment control technologies
guidelines (CTG) document or a post-
enactment CTG document). There were
no NOx CTGs issued before enactment,
and EPA has not issued a CTG
document for any NOx sources since
enactment of the CAA. Section
182(a)(2)(C) requires submittal of NSR
rules incorporating the new
preconstruction permitting
requirements for new or modified
sources, The RACT and NSR rules were
required to be submitted by November
15, 1992.

The Monterey Bay Area is classified
as a moderate ! nonattainment area for
ozone; therefore this area is subject to
the RACT and NSR requirements cited
above and the November 15, 1992
deadline. On April 21, 1993 the State of
California was issued a finding of
nonsubmittal for MBUAPCD for the
section 182(f) NOx RACT requirements.

The MBUAPCD identified two
categories for which major stationary
sources of NOx exist and rules are
required. These categories apply to NOx
emissions from utility power boilers and
minerals processing kilns. The
MBUAPCD submitted Rule 431,
Emissions from Utility Power Boilers on
November 18, 1993, and Rule 435,
Control of Nitrogen Oxides from Kilns
on September 28, 1994. The rules were
found complete by EPA on December
27,1993 and October 21, 1994,
respectively, and EPA stopped the 18-
month sanctions clock for the NOx
RACT requirements on October 21,
1994.

On April 26, 1994, the MBUAPCD
submitted a petition to the EPA
requesting that the Monterey Bay Area
be exempted from the requirement to
implement the NOx RACT measures
pursuant to section 182(f) of the CAA.
On July 21, 1994, the Association of
Monterey Bay Area Governments
requested that EPA also grant an
exemption from the NOx conformity
requirements, also pursuant to section
182(f) of the CAA. The exemption
request is based on three years of clean
monitoring data from 1991 through
1993.

Criteria for Evaluation of Section 182(f)
Exemption Requests

The NOx RACT petition was
submitted in accordance with the EPA
guidance document entitled, Guideline
for Determining the Applicability of
Nitrogen Oxides Requirements Under
Section 182(f) issued on December 16,

! The Monterey Bay Area was redesignated
nonattainment and was classified by aperation of
law pursuant to sections 107(d) end 181(a) upon the
date of enactment of the CAA. See 55 FR 56694
{November.6, 1991).

1993 (exemption guidance). In addition
to the exemption guidance, EPA’s NOx
exemption policy is containedin two
memoranda? providing that under
section 182(f)(1)(A), an exemption from
the NOx requirements may be granted
for nonattainment areas outside the OTR
if EPA determines that additional
reductions of NOx would not contribute
to attainment of the NAAQS for those
areas. In cases where a nonattainment
area is demonstrating attainment with
three consecutive years of air quality
monitoring data, without having
implemented the section 182(f) NOx
provisions, it is clear that the contribute
to attainment test is met, although
additional reductions of NOx might
contribute to maintenance.

Thus, a State may submit a petition
for a section 182(f) exemption based on
air quality monitoring data. The EPA’s
approval of the exemption, if warranted,
would be granted.on a contingent basis
(i.e., the exemption would last for only
as long as the area's monitoring data
continue to demonstrate attainment).

EPA's exemption guidance provides
that, pursuant to the requirements of
section 110(a)(2), States should consider
evidence, such as photochemical grid
modeling, which shows that granting
the NOx exemption would interfere
with attainment or maintenance in
downwind areas. The MBUAPCD has
not yet implemented NOx RACT, and at
the time of this notice, EPA has not
received evidence from the State or any
downwind areas that shows that
granting the NOx exemption for the
Monterey Bay Area would interfere with
attainment or maintenance in
downwind areas.

EPA's conformity rules >4 also
reference the section 182(f) exemption
process as a means for exempting
affected areas from NOx conformity
requirements.s Therefore, ozone

ZMichael H. Shapiro, Acting Assistant
Administrator for Air and Radiation, dated
September 17, 1993, entitled *'State Implementation

lan {SIP) Requirements for Areas Submitting
Requests for Redesignation to Attainment of the
Ozone and Carbon Monoxide. (CO) National
Ambient Alr Quality Standards (NAAQS) on or
after November 15, 1992", and a subsequent
revision to this memorandum from John S, Seitz;
Director of EPA’s Office of Air Quality Planningand
Standards, issued on May 27, 1994, entitled,
“Section 182(f) Nitrogen Oxides (NOx)
Exemptions—Revised Process and Criteria"

3"Criteria and Procedures for Determining
Conformity to State or Federal Implementation
Plans or Transportation Plans, Programs, and
Projects Funded or Approved under Title 23 U.S.C.
of the Federal Transit Act", November 24, 1993 (58
FR 62188). :

4"Determining Conformity 6f General Federal
Actions to State or Federal Implementation Plans;
Final Rule', November 30, 1993 (58 FR 63214).

SThe section 182(f) exemption is explicitly
referred 1o and is described in similar language (n
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nonattainment areas that are granted
areawide section 182(f) exemptions will
also be exempt from the NOx
conformity requirements.

EPA Evaluation

Attainment of the ozone NAAQS is
determined based on the expected
number of exceedances in a calendar
year. Ozone attainment must rely on
three complete, consecutive calendar
years of quality-assured air quality
monitoring data, collected in '
accordance with 40 CFR parts 50 and
58, including Appendices. The method
for determining attainment of the ozone
NAAQS is contained in 40 CFR part 50,
§50.9 and appendix H to that Section.¢
appendix H of 40 CFR part 50 explains
how to determine when the expected
number of days per calendar year with
maximum hourly average
concentrations above 0.12 ppm ozone is
equal to or less than 1. This section also
discusses how to account for incomplete
data sets. The EPA “Guideline for the
Interpretation of Ozone Air Quality
Standards” elaborates on Appendix H.
In general, expected exceedances are
calculated by averaging actual
exceedances at each monitoring site
over a three year period. An area is in
attainment of the standard if this
average results in expected exceedances
for each monitoring site of 1.0 or less
per calendar year.

At the monitoring sites used to
evaluate the attainment status of
Monterey County, there has been only
one exceedance of the ozone NAAQS.
This exceedance was monitored in 1891
at the Pinnacles site. There have been
no violations of the ozone NAAQS
during the 1991-1993 period. Based on
ambient air monitoring data for the
years 1991-1993 (including data from
the Pinnacles site which helped form
the basis for the Monterey County
nonattainment designation of 1890), it is
clear that additional reductions of NOx
would not contribute to attainment of
the ozone standard. For further
information regarding the monitoring
sites data, please see attachments 1 and

40 CFR 51.394(b)(3)(i), the ""Applicability" section
of the transportation conformity rulé, and in the
preamble (see 58 FR 62197, November 24, 1993),
The language is repeated in the provisions of the
rule regarding the motor vehicle emissions budget
test [section 51.428(a)(1)(ii}} and the “build/no-
build” test [sections 51.436(e), 51.438(e)), although
section 182(f) of the Act.is not specifically
mentioned. In the general conformity rule, the
section 182(f) NOx exemption is referred to in
section 51.852 (definition of ““Precursors of a
criteria pollutant") and is discussed in the preamble
(see 58 FR 63240, November 30, 1993).

SSee EPA Guidance “Procedures for Processing
Requests to Redesignate Areas to Attainment,” John
Calcagni, Director, Air Quality Management
Division, September 4, 1992, p. 2.

2 to the Technical Support Document,
dated October 1994.

The EPA is proposing to approve the
Monterey Bay Area section 182(f) NOx
RACT exemption request based upon
the evidence provided by the
MBUAPCD and the MBUAPCD’s
compliance with the requirements
outlined in the EPA guidance.
Continuation of the section 182(f)
exemption, once granted, is contingent
upon the continued monitoring and
continued attainment and maintenance
of the ozone NAAQS in the affected area
in accordance with 40 CFR part 58. If a
violation of the ozone NAAQS is
monitored in the Monterey Bay Area
(consistent with the requirements
contained in 40 CFR part 58 and
recorded in AIRS), EPA will provide
notice in the Federal Register. A
determination that the NOx exemption
no longer applies would mean that the
NOx general and transportation
conformity provisions would again be
applicable (see 58 FR 63214; 58 FR
62188; 59 FR 31238) to the affected area.
The NOx RACT requirements would
also re-apply, although some reasonable
time period after the EPA determination
may be provided for sources to meet the
RACT limits. EPA expects this time
period to be as expeditious as
practicable, taking into account any
current and applicable State or Federal
regulations. If a nonattainment area is
redesignated to attainment of the ozone
NAAQS, NOx RACT is to be
implemented as provided for in the
EPA-approved maintenance plan.

This action proposes to exempt the
Monterey Bay ozone nonattainment area
from implementing the NOx RACT and
the applicable general and
transportation conformity requirements
for NOx. The final action on this
proposal serves as a final determination
that the finding of nonsubmittal for the
NOyx RACT requirements has been
corrected, and that on the effective date
of the final action on this proposal, the
24-month Federal Implementation Plan
(FIP) clock is stopped. The 18-month
sanctions clock was stopped on October
21, 1994 when EPA made a
completeness determination for the
second of two rules submitted to meet
the NOx RACT requirements. Upon
EPA'’s final approval of the NOx
exemption, MBUAPCD will recind the
two NOx RACT rules previously
submitted to meet the CAA
requirements.

Nothing in this action should be-
construed as permitting or allowing or
establishing a precedent for any future
implementation plan. Each request for a
section 182(f) exemption shall be
considered separately in light of specific

technical, economic; and environmental
factors and in relation to relevant
statutory and regulatory requirements.

Regulatory Process

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et. seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604, Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises and government entities
with jurisdiction over population of less
than 50,000,

This exemption action does not create
any new requirements, but allows
suspension of the indicated
requirements for the life of the
exemption. Therefore, because the
proposed approval does not impose any
new requirements, I certify that it does
not have a significant impact on any
small entities affected. Moreover, due to
the nature of the Federal-state
relationship under the CAA, preparation
of a regulatory flexibility analysis would
constitute Federal inquiry into the
economic reasonableness of state action.
The CAA forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. E.P.A., 427.
U.S. 246, 25666 (S. Ct. 1976); 42 U.S.C,
7410 (a)(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by January 19, 1995. Filing a
petition for reconsideration by the
Administrator of this rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such a rule, This action may not be
challenged in later proceedings to
enforce its requirements. Section

307(b)(2).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Nitrogen oxides, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds. S
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Dated: December 9, 1994.
Felicia Marcus,
Regional Administrator.
Part 52, chapter I, title 40 of the Code

of Federal Regulations is proposed to be
amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart F—California

2. Subpart F is proposed to be
amended by adding new § 52.235 to
read as follows:

§52.235 Control strategy for ozone:
Oxides of nitrogen.

EPA is approving a Section 182(f)
exemption request submitted by the
Monterey Bay Unified Air Pollution
Control District on April 21, 1994. The
approval exempts the Monterey Bay
ozone nonattainment area from the
oxides of nitrogen {NOx) control

requirements contained in Section
182(f) of the Clean Air Act. This
approval exempts the area from
implementing reasonably available
control technology (RACT) for major
stationary sources of NOx and the NOx
related requirements of general and
transportation conformity regulations. If
a violation of the ozone NAAQS occurs
in the Monterey Bay area, the exemption
shall no longer apply.

[FR Doc. 94-31230 Filed 12-19-94; 8:45 am]
BILLING CODE 8580-50-P
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examples of documents appearing in this
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DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers, and
Stockyards Administration

Designation of Minnesota

AGENCY: Grain Inspection, Packers and
Stockyards Administration (GIPSA).
ACTION: Notice.

SUMMARY: GIPSA announces the
designation of Minnesota Department of
Agriculture to provide official
inspection and Class X and Class Y
weighing services under the United
States Grain Standards Act, as amended
(Act).

EFFECTIVE DATE: January 1, 1995.
ADDRESSES: Janet M. Hart, Chief, Review
Branch, Compliance Division, GIPSA,
USDA, Room 1647 South Building, P.O.
Box 96454, Washington, DC 20090~
6454.

FOR FURTHER INFORMATION CONTACT:
Janet M. Hart, telephone 202-720-8525.
SUPPLEMENTARY INFORMATION: THIS
ACTION HAS BEEN REVIEWED AND
DETERMINED NOT TO BE A RULE OR
REGULATION AS DEFINED IN EXECUTIVE
ORDER 12866 AND DEPARTMENTAL
REGULATION 1512—1; THEREFORE, THE
EXECUTIVE ORDER AND DEPARTMENTAL
REGULATION DO NOT APPLY TO THIS -
ACTION.

In the July 1, 1994, Federal Register
(59 FR 33950), GIPSA announced that
the designation 6f Minnesota would
expire on December 31, 1994, and asked
persons interested in providing official
services in the geographic area assigned
to Minnesota to submit an application
for designation. Applications were due
by August 1, 1994. There were five
applicants for the Minnesota area:
Minnesota applied for the entire area
currently assigned to them; Southern
Minnesota Grain Inspection, Inc.,
applied for all or part of the Minnesota
area; Mid-lowa Grain Inspection, Inc.,
applied for the Minnesota counties of
Fillmore, Houston, Olmsted, Winona,

Wabasha, Goodhue, and Dakota, or any
area inclusive of the city of Winona; D.
R. Schaal Agency applied for all or any
part of the Minnesota counties of
Faribault, Freeborn, and Mower; and
Sioux City Inspection and Weighing
Service Company applied for the
Minnesota counties of Murray, Nobles,
Pipestone, and Rock.

GIPSA requested comments on the
applicants in the September 1, 1994,
Federal Register (59 FR 45295).
Comments were due by September 30,
1994. GIPSA received 51 comments by
the deadline. One comment was about
two of the applicants. There were no
comments on Mid-lowa, There were 14
comments on Minnesota. Two grain
firms currently served by Minnesota and
one official grain inspection agency
supported Minnesota. There also were
11 comments from various State
government officials and groups
representing State employees, all
supporting Minnesota’s redesignation.
There were 3 comments on Schaal.
Three grain firms, in the area Schaal
applied for and currently served by
Minnesota, submitted comments
supporting Schaal. There were no
comments on Sioux City. There were 29
comments on Southern Minnesota.
Twenty-three grain firms in the area
currently served by Minnesota and 6
non-grain businesses supported
Southern Minnesota. Four trade
organizations and 2 grain firms also
submitted comments with no specific
recommendations. These groups urge
FGIS to carefully consider all options,
with a special view towards the quality
and cost of service, and ability to
provide service in the State of
Minnesota.

GIPSA evaluated all available
information regarding the designation
criteria-in Section 7()(1)(A) of the Act;
and according to Section 7(f)(1)(B),
determined that Minnesota is better able
to provide official services in the
geographic area for which they applied.

Effective January 1, 1995, and ending
December 31, 1997, Minnesota is
designated to provide official inspection
and Class X and Class Y weighing
services in the geographic area specified
in the July 1, 1994, Federal Register.

Interested persons may obtain official
services by contacting Minnesota at
612-341-7190.

Authority: Pub. L. 94-582, 90 Stat. 2867,
as amended (7 U.S.C. 71 et seq.)

Dated: December 13, 1994.
Janet M. Hart,
Acting Director, Compliance Division.
[FR Doc. 94-31130 Filed 12-19-94; 8:45 am]
BILLING CODE 3410-EN-F

DEPARTMENT OF COMMERCE

Agency Form Under Review by the
Office of Management and Budget

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: Bureau of the Census.

Title: Survey of Building or Zoning
Permits Issued and Local Public
Construction.

Form Number(s): C—404, C—404(TDR).

Agency Approval Number: 0607—

094,

Type of Request: Extension of the
expiration date of a currently approved
collection without any change in the
substance or in the method of
collection.

Burden: 31,508 hours.

Number of Respondents: 19,200.

Avg Hours Per Response: 16 minutes.

Needs and Uses: The Census Bureau
conducts the Survey of Building or
Zoning Permits Issued and Local Public
Construction to gather information from
state and local building permit officials
on the number and value of new
building permits issued. The Census
Bureau uses this information to produce
monthly estimates and annual totals of
residential and nonresidential
construction and demolitions
authorized by building permits. This
survey provides policymakers, planners,
businesspersons, arid othérs with
detailed geographic data for formulating
economic policy, controlling growth
and planning for local services, and
developing production and marketing
plans. This survey also provides widely
used measures of construction activity,
including the key economic indicator,
Housing Units Authorized by Building
Permits,

Affected Public: State or local
governments.

Frequency: Monthly and annually.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Maria Gonzalez,
(202) 395-7313.
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Copies of the above information
collection proposal can be obtained by
calling or writing Gerald Taché, DOC
Forms Clearance Officer, (202) 482~
3271, Department of Commerce, room
5312, 14th and Constitution Avenue,
NW, Washington, DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent to
Maria Gonzalez, OMB Desk Officer,
room 16201, New Executive Office
Building, Washington, DC 20503.

Dated: December 13, 1994.
Gerald Tache,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 94-31194 Filed 12-19-94; 8:45 am|
BILLING CODE 3510-07-F

National Institute of Standards and
Technology

Announcment of Meeting of National
Conference on Weights and Measures

AGENCY: National Institute of Standards
and Technology, Commerce.
ACTION: Notice of meeting.

SUMMARY: Notice is hereby given that
the Interim Meeting of the National
Conference on Weights and Measures
will be held January 9 through 12, 1995,
at the Westin South Coast Plaza Hotel,
Costa Mesa, CA. The meeting is open to
the public,

The National Conference on Weights
and Measures is an organization of
weights and measures enforcement
officials of the States, counties, and
cities of the United States, and private
sector representatives. The interim of
the conference, as well as the annual
meeting to be held next July (a notice -
will be published in the Federal Register
prior to such meeting), brings together
enforcement officials, other government
officials, and representatives of
business, industry, trade associations,
and consumer organizations to discuss
subjects that relate to the field of
weights and measures technology and -
administration.

The National Institute of Standards
and Technology acts as a sponsor of the
National Conference on Weights and
Measures in order to promote
uniformity among the States in the
complex of laws, regulations, methods,
and testing equipment that comprises
regulatory control by the States of
commercial weighing and measuring.
DATES: The meeting will be held January
8-12, 1995.

LOCATION OF MEETING: Westin South
Coast Plaza Hotel, Costa Mesa,
California.

FOR FURTHER INFORMATION CONTACT:
Dr. Carroll Brickenkamp, Executive .
Secretary, National Conference on
Weights and Measures, P.O. Box 4025,
Gaithersburg, Maryland 20885.
Telephone (301) 975-4005.

Dated: December 14, 1994.
Samuel Kramer,
Associate Director.
[FR Doc. 84-31236 Filed 12-19-94; 8:45 am|
BILLING CODE 3510-13-M

Prospective Grant of Exclusive Patent

AGENCY: National Institute of Standards
and Technology Commerce. .

ACTION: Notice of Prospective Grant of
Exclusive Patent License.

SUMMARY: This is a notice in accordance
with 35 USC 208(c)(1) and 37 CFR
404.7(a)(1)(i) that the National Institute
of Standards and Technology (“NIST”),
U.S. Department of commerce, is
contemplating the grant of a field of use
exclusive license in the United States to
practice the invention embodied in U.S.
Patent Application 08/188,709, titled,
A Method and Composition For
Promoting Improved Adhesion To
Substrates™ to the American Dental
Association Health Foundation, having
a place of business in Chicago, llinois.
This inyention was co-developed by the
employees of the American Dental
Association Health Foundation and
NIST, The inventors’ respective patent
rights in this invention have been
assigned to the American Dental
Association Health Foundation and the
United States of America.

FOR FURTHER INFORMATION CONTACT:
Bruce E. Mattson, National Institute of
Standards and Technology, Technology
Development and Small Business
Program, Building 221, Room B-258,
Gaithersburg, MD 20899.
SUPPLEMENTARY INFORMATION: The
prospective exclusive license will be
royalty-bearing and will comply with
the terms and conditions of 35 U.S.C.
209 and 37 CFR 404.7 The prospective

exclusive license may be granted unless,

within sixty days from the date of this
published Notice, NIST receives written
evidence and argument which establish
that the grant of the license would not
be consistent with the requirements of
35 U.S.C. 209 and 37 CFR 404.7.

U.S. Patent Application 08/183,709 is
directed to methods and compostions
for the improvement of adhesive
bonding of acrylic resins to substrates
found in industrial, natural and dental
environments, such as those involved in
dental restorations and for protective
sealants.

NIST may enter into a Cooperative
Research and Development Agreement
(*CRADA?") to perform further research
on the invention for purposes of
commercialization. The CRADA may be
conducted by NIST without any
additional charge to any party that
licenses the patent. NIST may grant the
licensee an option to negotiate for
royalty-free exclusive licenses to any
jointly owned inventions which arise
from the CRADA as well as an option to
negotiate for exclusive royalty-bearing
licenses for NIST employee inventions
which arise from the CRADA.

The availability of the invention for
licensing was published in the Federal
Register, Vol. 59, No. 218 (November
14, 1994). A copy of the patent .
application may be obtained from NIST
at the foregoing address.

Dated: December 14, 1994.

Samuel Kramer,

Associate Director.

|[FR Doc. 94-31237 Filed 12-19-94; 8:45 am]
BILLING CODE 3510-13-M

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Establishment, Amendment and
Adjustment of import Limits,
Amendment of Restraint Periods and
Visa Requirements for Certain Cotton
and Man-Made Fiber Textile Products
Produced or Manufactured in Pakistan

December 15, 1994.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs establishing,
amending and adjusting limits and
amending restraint periods and visa
requirements.

EFFECTIVE DATE: December 20, 1994.
FOR FURTHER INFORMATION CONTACT:
Anne Novak, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-4212. For information on the
quota status of these limits, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port or
call (202) 927-6714. For information on
embargoes and quota re-openings, call
(202) 482-3715.

SUPPLEMENTARY INFORMATION:

Authority: Executive Order 11651 of March
3, 1972, as amended; section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854).

The Governments of the United States
and Pakistan agreed to amend further
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their Bilateral Cotton, Man-Made Fiber,
Silk Blend and Other Vegetable Fiber
Textile Agreement, effected by exchange
of notes dated May 20, 1987 and June
11, 1987, as amended and extended.
The two governments agreed, among
other things, to establish new specific
limits for merged Categories 317/617,
342/642 and 625/626/627/628/629,
merge Categories 369-F and 369-P at
the sum of the 1994 specific limits, and
increase the base level for Categories
347/348 and the 1994 Designated
Consultation Levels (DCLs) for Category
666 and the Aggregate, As a result, the
Aggregate DCL and the limits for
Categories 339 and 666, which are
currently filled, will re-open.

In the letter published gzlow, the
Chairman of CITA directs the
Commissioner of Customs to establish
and amend limits pursuant to the
bilateral agreement, as amended. In
addition, the current limits for certain
categories are being adjusted, variously,
for carryover, swing and special shift.
The existing visa requirements are being
amended to include coverage of the
newly merged categories.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 58 FR 62645,
published on November 29, 1993). Also
see 48 FR 25257, published on June 6,
1983; 59 FR 5756, published on
February8, 1994; 59 FR 26212,
published on May 19, 1994; 59 FR
36741, published on July 19, 1994; 59
FR 48421, published on September 21,
1994; and 59 FR 48861, published on
September 23, 1994,

he letter to the Commissioner of
Customs and the actions taken pursuant
to it are not designed to implement all
of the provisions of the bilateral
agreement, but are designed to assist
only in the implementation of certain of
its provisions.
Rita D. Hayes,
Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements
December 15, 1994,

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: This directive
amends, but does not cancel, the directives
issued to you on February 1, 1984, May 13,
1994, July 13, 1994, September 14, 1994 and
September 16, 1994, by the Chairman,
Committee for the Implementation of Textile
Agreements. Those directives concern
imports of certain cotton and man-made fiber

textile products, produced or manufactured
in Pakistan and exported during the periods
April 29, 1994 through July 27, 1994 and July
28, 1994 through December 31, 1994, in the
case of Categories 342/642; June 29, 1994
through September 26, 1994 and September
27,1994 through December 31, 1994, in the
case of Category 628; and January 1, 1994
through December 31, 1994, in the case of the
remaining categories.

Effective on December 20, 1994, you are
directed, pursuant to the Bilateral Cotton,
Man-Made Fiber, Silk Blend and Other
Vegetable Fiber Textile Agreement, effected
by exchange of notes dated May 20, 1987 and
June 11, 1987, as amended and extended,
between the Governments of the United
States and Pakistan to combine the April 29,
1994 through July 27, 1994 and July 28, 1994
through December 31, 1994 restraint periods
for Categories 342/642. The limit for
Categories 342/642 shall be increased to a
level of 172,562 dozen 1 it

Import charges made to the 1994 Aggregate
Designated Consultation Level (DCL) for
Category 342 for the period January 1, 1994
through April 28, 1994 shall remain in the
Aggregate DCL. For the import period April
29, 1994 through May 19, 1894, you are
directed to deduct 568 dozen from the
charges made to the Aggregate DCL for
Category 342 and charge this same amount to
Category 342 for the April 29, 1994 through
December 31, 1994 restraint period. For the
import period July 28, 1994 through
September 21, 1994, you are directed to
charge 151 dozen to Category 642 for the
April 29, 1994 through December 31, 1994
restraint period.

Further, you are directed to remove
Category 317, along with its charges, from the
Aggregate DCL coverage. The June 29, 1994
through September 26, 1994 and September
27, 1994 through December 31, 1994 restraint
periods for Category 628 shall be combined.
You are directed to establish merged
Categories 317/617 and 369-F/369-P, for the
restraint period January 1, 1994 through
December 31, 1994; and Categories 625/626/
627/628/629, for the restraint period June 29,
1994 through December 31, 1994, at the
levels listed below. Import charges already
made to Categories 317, 617, 369-F, 369-P
and 628 shall be retained and applied to the
newly established merged categories.

Category New Level+

Category New Level®
kA AT e 23,000,000 square me-
ters.
369-F/369-PV ......... 1,854,684 kilograms.

1 The limit has not been adjusted to account for
any imports exported after April 28, 1994

625/626/627/628/ 29,556,164 square me-
629. . ters of which not
more than
14,778,082 square
meters shall be in
Category 625, not
more than
14,778,082 square
meters shall be in
Category 626, not
more than
14,778,082 square
meters shall be in
Category 627, not
more than 3,057,534
square meters shall
be in Category 628,
and not more than
14,778,082 square
meters shall be in
Category 629.

»The limits have not been adjusted to ac-
count for any imports exported after December
31, 1993 (Categories 317/617 and 369-F/
369-P) and June 28, 1994 (Categories 625/
626/627/628/629).

bCategory 369-F* only HTS number
6302.91.0045; Category 369-P: only HTS
numbers 6302.60.0010 and 6302.91.0005.

You are directed to charge the following
amounts to the categories listed below for
goods imported during the periods June 29,
1994 through September 30, 1994 (Categories
625, 626, 627 and 629) and June 29 through
July 19, 1994 (Category 628);

Category

Amount to be charged

2,603,503 square me-
ters.

.......................... 3,284,865 square me-
ters.

215,125 square me-
ters.

—0-

6,564,996 sguare me-
ters.

Textile products in Categories 625, 626,
627 and 629 which have been exported to the
United States prior to June 29, 1994 shall not
be subject to this directive.

Textile products in Categories 625, 626,
627 and 629 which have been released from
the custody of the U.S. Customs Service
under the provisions of 19 U.S.C. 1448(b) or
1484(a)(1) prior to the effective date of this
directive shall not be denied entry under this
directive.

Also, you are directed to adjust the limits
for the following categories, pursuant to the
current bilateral agreement between the
Governments of the United States and
Pakistan.

Category Adjustedlml.ve—momh
Specific limits:
147,670 dozen.
633,096 kilograms.
4,750,800 square me-
ters.
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; exported from Pakistan on and after 1, 1594 and extending through June 30,
Category Adjusted"t\r:gv&month Docember 20, 1994. Merchandise in merged 1995, s ghl
Categories 342/642, 317/617, 369-F/369-P These limﬂs are subiect to revision
R 61,368,894 square me- and 625/626/627/628/629 may be plu-suant to the Umguay Round
ters. % accompanied by either the appropriate Agreement on Textiles and Clothing
2,050,911 dozen pairs. merged category visa or the correct category (URATC). On the date that both the
206,253 dozen. or part-category visa corresponding to the United St. t dU e b
318 518 dozen. actual shipment. nited States and Uruguay dre members
405,295 dozen. Shipments entered or withdrawn from of the World Trade Organization, the
4,648,373 dozen. warehouse according to this directive which  restraint limits will be modified in
1,186,977 dozen. are not accompanied by an appropriate accordance with the URATC.
501,454 dozen. export visa shall be denied entry and a new A copy of the current bilateral
551,269 dozen. visa must be obtained. agreement is available from the Textiles
723,043 dozen. Thtl: Committee fo; 'h% Implemest?}t‘ion of  Division, Bureau of Economic and
253,274 dozen. Textile Agreements has determined that 3 s
635,420 dozen. these actions fall within the foreign affairs Business &ildrs, 1S Dopartpent of

502,307 kilograms.
2,138,542 numbers,
2,780,910 numbers.
38,392,736 numbers.
8,575,301 kilograms.
16,848,204 square me-

ters.

3 T O e © 20,021,588 square me-
ters.

638/639 ....ivcreeiiinne 40,143 dozen.

B647/648 .....coviiues 555,672 dozen.

Aggregate Des-
ignated Consulta-
tion Level (DCL):
300, 301, 326,

330, 332, 333,
345, 349, 350,
353, 354, 359-
04, 362 and
369-O¢,as a

90,000,000 square me-
ters equivalent.

1,800,000 kilograms.

»The limits have not been adjusted to ac-
count for any imports exported after December

31, 1993.

®Cate 359-C: only HTS numbers
6103.42.2025, 6103.49.3034, 6104.62.1020,
6104.69.3010, 6114.20.0048, 6114200052
6203.42.2010, 6203.42.2090, 6204.62.2010,
6211.32.0010, 6211.32.0025 and
6211.42.0010; Category 659-C: only HTS
numbers 6103.23.0055, 6103.43.2020,
6103.43.2025, 6103.49.2000, 6103.49.3038,
6104.63.1020, 6104.63.1030, 6104.69.1000,
6104.69.3014, 6114.30.3044, 6114.30.3054,
6203.43.2010, 6203.43.2090, 6203.49.1010,
6203.49.1090, 6204.63,1510, 6204.69.1010,
6210.10.4015, 6211.33.0010, 6211.33.0017
and 6211.43.0010.

< Categoi 369-R: only HTS number
6307.10.2020.

4Cate 359-0: all HTS numbers except
6103.42.2025, 6103.49.3034, 6104621020
6104.69.3010, 6114.20.0048, 6114.20.0052,
6203.42.2010. 6203.42.2090, 6204.62.2010,

6211.32.0010, 6211.32.0025 and
6211.42.0010 (Catego a? 359-C).

<Category 369-0: all HTS numbers except
6302.91.0045 369-F),

Category
6302.60.0010, 6302. 91 .0005 (Cate 369~
P), 6307.10.2020 {Catego 9-% 369-R) and
6307.10.2005 (Category 369-S).

For visa purposes, you are directed,
effective on December 20, 1994, to amend
further the directive dated May 27, 1983.
Categorins 642 and 842 shall no longer be
accepted as meérged Categories 642/842. You
are directed to include coverage of merged
Categories 342/642, 317/617, 369-F/369-P
and 825/626/627/628/629 for goods
produced or manufactured in Pakistan and

exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,
Rita D. Hayes,
Chairman, Committee for the Implementation
of Textile Agreements.
[FR Doc: 9431292 Filed 12-16-94; 10:53
am) L
BILLIN‘O CODE 3510-DR-F

Announcement of Import Restraint
Limits for Certain Cotton and Wool
Textile Products Produced or
Manufactured in Uruguay

December 14, 1994,

AGENCY: Comumittee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs establishing
limits for the new agreement year.

EFFECTIVE DATE: December 21, 1994.

FOR FURTHER INFORMATION CONTACT:
Naomi Freeman, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-4212. For information on the
quota status of these limits, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port or
call (202) 927-5850. For information on
embargoes and quota re-openings, call
(202) 482-3715.

SUPPLEMENTARY INFORMATION:

Authority: Executive Order 11651 of March
3, 1972, as amended; section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854).

The Governments of the United States
and Uruguay have agreed to extend their
Bilateral Cotton and Wool Textile
Agreement, effected by exchange of
notes dated December 30, 1983 and
January 23, 1984, for two consecutive
one-year periods beginning on July 1,
1994 and extending through June 30,
1996.

In the letter published below, the
Chairman of CITA directs the
Commissioner of Customs to establish
limits for the period beginning on July

State (202) 647-1683.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 58 FR 62645,
published on November 29, 1993).
Information regarding the 1995
CORRELATION will be published in the
Federal Register at a later date,

The letter to the Commissioner of
Customs and the actions taken pursuant
to it are not designed to implement all

~of the provisions of the bilateral

agreement, but are designed to assist
only in the implementation of certain of

' its provisions.

Rita D, Hayes,
Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile

Agreements

December 14, 1994.

Commissioner of Customs,

Department of the Treasury, Washington, DC
20229.

Dear Commissioner: Under the terms of
section 204 of the Agricultural Act of 19586,
as amended (7 U.S.C. 1854), and the
Arrangement Regarding International Trade
in Textiles done at Geneva on December 20,
1973, as further extended on December 9,
1992, pursuant to the Bilateral Cotton and
Wool Textile Agreement, effected by
exchange of notes dated December 30, 1983
and January 23, 1984, as amended and
extended, between the Governments of the
United States and Uruguay; and in
accordance with the provisions of Executive
Order 11651 of March 3, 1972, as amended,
you are directed to prohibit, effective on
December 21, 1994, entry into the United
States for consumption and withdrawal from
warehouse for consumption of cotton and
wool textile products in the following
categories, produced or manufactured in
Uruguay and exported during the twelve-
menth period beginning on July 1, 1994 and
extending through June 30, 1995, in excess of
the following levels of restraint:

Twelve-month restraint

Category fimit

S84\, A et . 1117,029 dozen.
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Twelve-month restraint
limit

100,744 dozen.

2,768,150 square me-
ters of which not
more than 1,581,801
square meters shall
be in Category 410
A and not more
than 2,548,456
square meters shall
be in Category 410—
B?

Sincerely,
Rita D. Hayes,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 94-31222 Filed 12-19-94; 8:45 am|
BILLING CODE 3510-DR-F

The Correlation: Textile and Apparel
Categories With the Harmonized Tariff
Schedule of the United States for 1995

December 14, 1994.
AGENCY: Committee for the

16,529 dozen. 1 t

24,659 dozen. Implementation of Textile Agreements
49,801 dozen. (CITA).

35,229 dozen. ACTION: Notice.

1 Cat 410-A: only HTS numbers RTHER INFORMATION CONTACT: :
5117113000, 5111117030, 5111.11 7060, gog}]dbe l'nfgmaﬁo:a] e Laori
5111.19.2000, 5111.19.6020, 5111.19.6040, S O IS 3
5111.19.6060, 5111.19.6080, 5111.20.9000, Specialist, Office of Textiles and
5111.30.9000, 5111.90.3000, 5111.90.9000, Apparel, U.S. Department of Commerce,

5212.11.1010,
5212.14.1010,
5212.22.1010,
5212.25.1010,
5407.92.0510,
5408.31.0510,
5408.34.0510,
5515.92.0510,
5516.33.0510,
6301.20.0020.

2Catego

5007.10.6030, 5007.90.6030

5112.11.2060,
5112.19.9030,
5112.19.2060,
5112,90.3000,
5212.11.1020,
5212.14.1020,
5212.22.1020,
6212.25.1020,
5407.91.0520,
5407.94.0520,
5408.33.0520,
5515.22.0520,
5516.32.0520,
5516.34.0520.

5212.12.1010,
5212.15.1010,
5212.23.1010,
5311.00.2000,
5407.93.0510,
5408.32.0510,
5515.13.0510,
5516.31.0510,

5516.34.0510

5§212.13.1010,
5212.21.1010,
5212.24.1010,
5407.91.0510,
5407.94.0510,
5408.33.0510,
5515.22.0510,
5516.32.0510,
and

410-B: only HTS numbers

5112.19.9010,
5112.19.9040,
5112.20.3000,
5112.90.9010,
5212.12.1020,
5212.15.1020,
5212.23.1020,
5309.21.2000,
5407.92.0520,
5408.31.0520,
5408.34.0520,
5515.92.0520,

5616.33.0520

5112.11.2030,
5112.19.9020,
5112.19.9050,
5112.30.3000,
5112.90.9090,
5212.13.1020,
5212.21.1020,
5212.24.1020,

. 5309.29.2000,

5407.93.0520,
5408.32.0520,
5515.13.0520,
5516.31.0520,
and

Imports charged to these category limits for
the period July 1, 1993 through June 30, 1994
shall be charged against those levels of
restraint to the extent of any unfilled
balances. In the event the limits established
for that period have been exhausted by
previous entries, such goods shall be subject
to the levels set forth in this directive.

The limits set forth above are subject to
adjustment in the future pursuant to the
provisions of the current bilateral agreement
between the Governments of the United
States and Uruguay

In carrying out the above directions, the
Commissioner of Customs should construe
entry into the United States for consumption
to include entry for consumption into the

Commonwealth of Puerto Rico.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

(202) 482-3400.
SUPPLEMENTARY INFORMATION:

The Committee for the
Implementation of Textile Agreements
(CITA) announces that the 1995
Correlation, based on the Harmonized
Tariff Schedule of the United States,
will be available in late January 1995.

The delay in publication of the 1995
Correlation is due to extensive changes
in the Harmonized Tariff Schedule as a
result of the recent passage of the World
Trade Organization (WTO) on Textiles
and Clothing.

Copies of the Correlation may be
purchased from the U.S. Department of
Commerce, Office of Textiles and
Apparel, 14th and Constitution Avenue,
NW., room H3100, Washington, DC
20230, ATTN: Correlation, at a cost of
$30 per copy. Checks or money orders
should be made payable to the U.S.
Department of Commerce.

Rita D. Hayes,

Chairman, Committee for the Implementation
of Textile Agreements.

IFR Doc. 94-31221 Filed 12-19-94; 8:45 am|
BILLING CODE 3510-DR—F

DEPARTMENT OF DEFENSE

Public Information Collection
Requirement Submitted to the Office of
Management and Budget (OMB) for
Review

ACTION: Notice.

The Department of Defense has
submitted to OMB for clearance, the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Title; Applicable Form; and OMB

Control Number: Application and

Agreement for Establishment of a
Junior Reserve Officer's Training
Corps Unit; DA Form 3126; OMB
Control Number 0702-0021

Type of Request: Reinstatement

Number of Respondents: 65

Responses Per Respondent: 1

Annual Responses: 65

Average Burden per Response: 1 hour

Annual Burden Hours: 65

Needs and Uses: Educational
institutions desiring to host a Junior
ROTC unit may apply by using DA
Form 3126. This form documents the
agreement, and becomes a contract
when signed by both the institution
and U.S. Government representatives

Affected Public: States or local
governments; non-profit institutions

Frequency: On occasion

Respondent’s Obligation: Required to
obtain or retain a benefit

OMB Desk Officer: Mr. Edward C.
Springer. Written comments and
recommendations on the proposed
information collection should be sent
to Mr. Springer at the Office of
Management and Budget, Desk Officer
for DoD, Room 10236, New Executive
Office Building, Washington, DC
20503.

DOD Clearance Officer: Mr. William
Pearce. Written requests for copies of
the information collection proposal
should be sent to Mr. Pearce, WHS/
DIOR, 1215 Jefferson Davis Highway,
Suite 1204, Arlington, VA 22202-
4302,

Dated: December 15, 1994.

Patricia L. Toppings,

Alternate OSD Federal Register Liaison

Officer, Department of Defense.

[FR Doc. 94-31216 Filed 12-19-94; 8:45 am|

BILLING CODE 5000-04-M

Department of the Army

Army Science Board; Notice of Open
Meeting

In accordance with Section 10{a)(2) of
the Federal Advisory Committee Act
(P.L. 92-463), announcement is made of
the following Committee Meeting:

Name of Cammittee: Army Science Board
(ASB).

Date of meeting: 5-6 January 1995,

Time of Meeting: 1030-1730 hours, 5
January 1995; 0830-1500 hours, 6 January
1995. \

Place: BDM Federal, 4001 North Fairfax
Drive, Suite 750, Arlington, VA 22203,

Agenda

The Army Science Board Ad Hoc Subgroup
on fire suppression alternatives for armored
combat vehicles will meet to review and
discuss the study plan for the conduct of the
independent assessment. These meetings will
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be open to the public. Any interested person
may attend, appear before, or file statements
with the committee at the time and in the
manner permitted by the committee. The
ASB Administrative Officer, Sally Warner,
may be contacted for further information at
{703) 695-3039/7046.

Sally A, Warner,

Administrative Officer, Army Science Board.
[FR Doc. 94-31224 Filed 12-19-94; 8:45am)|
BILLING CODE 3710-08-M

DEPARTMENT OF EDUCATION

Privacy Act of 1974; Amendments to a
Notice of a New System of Records for
the National Student Loan Data System

AGENCY: Department of Education.

ACTION: Notice of changes to a system of
records.

SUMMARY: On June 29, 1994, the
Department of Education published a
notice of a new system of records for the
National Student Loan Data System
(NSLDS). The Department solicited
comments on the routine uses for the
system and submitted a report of the
system to the Office of Management and
Budget (OMB) and Congress. The
Department received comments from
one commenter and some suggestions
from OMB regarding improvements to
the notice. Several changes have been
made to the system as a result of this
input and are discussed in the
supplementary information portion of
this notice.
DATES: This amended system of records
becomes effective December 20, 1994,
FOR FURTHER INFORMATION CONTACT:
Susan Pentecost; Branch Chief, National
Student Loan Data System; U. S.
Departinent of Education; 660
Independence Avenue, SW.; GSA
Regional Office Building 3, Room 4640;
Washington DC 20202-5175; (202) 708-
8125. Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern time,
Monday through Friday
SUPPLEMENTARY INFORMATION: The
Department published in the Federal
Register on June 29, 1994 (59 FR 33491)
a notice of a new system of records for
the National Student Loan Data System
(18-40-0039). The Department received
comments from one commenter and
some suggestions for improvement to
the system notice from OMB. As a
result, several changes have been made
to the system notice. Those changes are
discussed below

Regarding the categories of
individuals clause, it was noted that the

phrase “borrowers who have applied for
lpans under the FFEL (Federal Family
Education Loan) Program will be
tracked on this new system . . .”
implies that the system will maintain
data on all students who have applied
for aid under Title IV of the Higher
Education Act of 1965 (Title IV, HEA)
not just those who have received aid.
The Department did not intend to cover
under this system applicants who may
apply for but do not receive aid and this
clause has been modified to refer to
individuals who applied for and
received certain Title IV loans. In
addition, because the system notice only
covers individuals, references to
persons who have died are removed,
because persons who have died are not
considered individuals under the
Privacy Act. However, as a practical
matter, the Department will maintain
information about these persons as
necessary to manage the Title IV
program.

Regarding the categories of records
clause, the entry “an applicant’s
demographic background’ has been
removed because it was only descriptive
of the categories of information that
followed.

Regarding the routine uses for the
system, the following paragraphs
discuss the changes the Department is
making to the system and issues raised
by the comments.

Routine use (a): Program purposes.
Paragraph (2) has been removed and the
entities for which each disclosure is
appropriate have been included with
the program purpose disclosures. A
number of program purpose routine
uses were dropped from the notice
because the Department does not
disclose individually identifiable
information in connection with certain
purposes that were included in the
original Privacy Actmnotice. The
program purposes have been broken out
into a series of eight (8) separate routine
uses. Also, the program purpose routine
uses are recast to focus on the purpose
of each disclosure rather than the end
results of the disclosure. Disclosure to
OMB under the Credit Reform Act
(CRA) is removed from the program
purpese routine uses and stated as a
separate routine use. The General
Accounting Office (GAO) is removed as
a recipient under the program purpose
routine uses because it can get records
under 5 U.S.C. 552a(b)(10) in the course
of performing its duties. Finally,
consistent with the preamble of the
initial notice of this system and as
stated in the purposes of the system,
disclosures from this system of records
mzy be made to enforce the terms of a
loan and to collect a loan. This purpose

for disclosure is clarified now in routine
use (a).

Routine use (b)(2): Litigation
Disclosure. OMB suggested that the
Department clarify the routine use
permitting disclosure to counsel to
clearly indicate that this routine use
authorized disclosure only to opposing
counsel. OMB also asked that the
Department clarify the distinctions
among the variouis types of disclosures
made under routine use (b)(2). Routine
use (b) has been restructured to address
these concerns. OMB commented that a
routine use was not appropriate for
disclosures to a court, as specified in
{b)(2) of the notice, because these
disclosures should be made under a
court order, pursuant to 5 U.S.C.
552a(b)(11). Therefore, disclosure to
courts has been removed from this
routine use.

One of the commenters was
concerned that disclosure to opposing
counsel and other parties in
administrative proceedings under (b)(2)
would be inappropriate because these
disclosures should be obtained under a
court order. The Assistant Secretary
disagrees because he believes that such
a requirement would create an
unnecessary burden on the public and
the Department. For example, if the
Department is involved in
administrative litigation with a school
regarding the school’s default rate
calculation, the school would have
access to information pursuant to the
program purpose routine use. However,
the school may need to disclose to its
outside counsel certain individually
identifiable information obtained from
the Department. Disclosure to the

" school’s counsel in this case, in the

interest of ensuring proper adjudication
of default rate challenges, would
certainly be consistent with the
purposes for which the records in this
system are maintained. However, if the
school had to obtain a court order from
the district court before it could make
such a disclosure, the administrative
litigation would be unnecessarily
burdened. Thus, the Assistant Secretary
has decided to keep in this routine use
disclosures to opposing counsels and
other representatives of parties in
administrative litigation with the
Department.

outine use (d): Contract Disclosure.
This routine use has been rewritten to
clarify its meaning.

Routine use (e): Employee Grievance,
Complaint or Conduct Disclosure. This
routine use has been revised to make it
clearer.

Routine use (f): Labor Organization
Disclosure. It was suggested that the
Department remove this routine use as
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unnecessary. However, the Assistant
Secretary foresees the possibility of a
case in which a supervisor takes an
action against an employee and cites
specific alleged mishandling of Privacy
Act information by the employee as the
basis for the action. The employee is
entitled to representation by a union
representative who might need access to
the individually identifiable
information in order to adequately
protect the interests of the employee.
This routine use is consistent with the
purposes of the system in that it ensures
that questions about proper handling of
confidential information are properly
addressed to the benefit of the
individuals on whom the Department
maintains information in this system of
records.

Routine use (g): Research Disclosure.
This routine use has been removed
because 5 U.S.C. 552a(b)(5) adequately
covers the needs intended to be served
by this routine use.

Routine use (i): FOIA Advice
Disclosure. The Office of Management
and Budget suggested that disclosure to
OMB of individually identifiable
information be removed because the
Department can obtain sufficient advice
on Privacy Act matters from OMB
without disclosing individually
identifiable information. The reference
to OMB disclosures has been removed.

Routine use (j): Subpoena Disclosure.
This routine use is removed because it
appears inconsistent with certain
judicial decisions relating to the Privacy
Act.

Regarding the Safeguards clause for
the system, the description of the
safeguards has been rewritten to
indicate more precisely the nature of the
safeguards used to protect this system.

Regarding the Retention and Disposal
clause for the system, the details
regarding optical disk storage as a
means of archiving data has been
changed to clarify that the shelf life of
the archived information will be
enhanced through an optical disk
maintenance program and will be
maintaineéd for a total of ten years after
the loan is closed.

The commenter was concerned about
the timeframe for implementation of the
NSLDS system and the enhancements to
its own system so that it can report
information to the NSLDS. The
commenter was also concerned that the
Department appeared to be making
changes to data elements in the system
and believed that the Department
should continue to involve program
participants in the implementation
strategies for NSLDS, including setting
the appropriate implementation
timeframes. Contrary to the

commenter's understanding, the data
elements that will require system
enhancements are not required to be
reported until July 1995, and the
Department is now making changes to
data elements that will be submitted to
NSLDS. The Department has worked
closely with program participants
during the design phase of this system
and intends to continue working closely
with them.

The system notice is being
republished in its entirety to assist
readers in understanding the context for
the changes that are being made.

Dated: December 14, 1994,
David A. Longanecker,
Assistant Secretary for Postsecondary
Education.

Accordingly, the Assistant Secretary
revises the system of records ‘“National
Student Loan Data System” (System
Number 18-40-0039) to read as follows:

18-40-0039

SYSTEM NAME:
National Student Loan Data System.

SECURITY CLASSIFICATION:
None. =

SYSTEM LOCATION:

E-Systems, Greenville Division, PO
Box 6056, Greenville, Texas 75403~
6056,

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

“Borrowers who have applied for and
received loans under the William D.
Ford Federal Direct Loan Program;
borrowers who applied for and received
loans under the Federal Insured Student
Loan (FISL) Program; borrowers who
applied for and received loans under the
Federal Family Education Loan (FFEL)
Program; borrowers who applied for and
received loans under the Federal
Perkins Loan Program (including
National Defense Student Loans and
National Direct Student Loans);
borrowers who had a loan discharged in
bankruptcy under the FISL Program and
on which the Department of Education
(ED) paid a claim to the holder of the
loan; borrowers who defaulted on their
loans or became disabled; borrowers
whose loans were guaranteed by a
guaranty agency and who defaulted
under the FFEL Program if those loans
were assigned by the guaranty agency to
ED; FFEL borrowers whose lenders have
reported them delinquent or reported
their locations as unknown; FFEL
borrowers whose loans were cancelled
due to borrower’s total and permanent
disability, or whose loans were
discharged in bankruptcy under the

FFEL Program; FFEL borrowers whose
loans were discharged under certain
circumstances due to a school closing or
a false loan certification; borrowers
under the Federal Perkins Loan Program
whose loans have been assigned to ED
because of default; borrowers whose
loans were serviced by guaranty
agencies for which ED has assumed
management responsibility; and Federal
Pell and Federal Supplemental
Educational Opportunity Grants on
which overpayments are collected by
the Department.

CATEGORIES OF RECORDS IN THE SYSTEM:

Contains records regarding (1) loan
and educational status; (2) data on
family income; (3) name; (4) social
security number; (5) address; (6) amount
of claim; (7) forbearance; (8)
cancellation; (9) disability; (10)
deferment information; (11) profile
information on schools, lenders and
guaranty agencies; (12) student/
borrower date of birth; (13) details
regarding each loan received by a
student; (14) school(s) attended by
student who has received aid to attend
at least one school; (15) loan repayment
information; (16) student/borrower
anticipated school completion date; (17)
an indication which loans were
obtained from a lender-of-last-resort;
(18) loan refund/cancellation
information; and (19) grant overpayment
date and amount.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

Higher Education Act of 1965, Title
IV-A through IV-G, as amended, (20
U.S.C. 1092b)

PURPOSE(S):

This system of records is maintained
for the purposes of: (1) Providing pre-
screening for Title IV aid eligibility; (2)
providing default rate calculations for
schools, guaranty agencies, and lenders;
(3) reporting changes in student/
borrower enrollment status (Student
Status Confirmation Reporting (SSCR}),
(4) preparing electronic financial aid
transcript information; (5) assisting
guaranty agencies in helping lenders
collect delinquent loans (pre-claims
assistance (PCA)/supplemental PCA
support); (6) providing audit and
program review planning; (7) supporting
research studies and policy
development; (8) conducting budget
analysis and development; (9) tracking
loan transfers from one entity to
another; (10) assessing FFEL Program
administration of guaranty agencies,
schools, and lenders; (11) tracking
borrowers; (12) providing information
that will support Credit Reform Act of
1992 requirements; (13) providing
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information to track refunds/
cancellations; and (14) collecting debts
owed to the Department under Title IV
of HEA.

BOUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

ED may disclose information
contained in a record in this system of
records without the consent of the
individual if the disclosure is
compatible with the purpose for which
the record was collected only as needed
to achieve a program objective under the
following routine uses:

(a) Program purposes. Records may be
disclosed for the following program
purposes: .

(1) To verify the identity of the
applicant and assist with the
determination of program eligibility and
benefits, disclosures may be made to
appropriate guaranty agencies,
educational and financial institutions,
and agpropriate Federal agencies;

(2) To provide default rate
calculations, disclosures may be made
to guaranty agencies, educational and
financial institutions, and State
agencies;

(3) To assist students in locating the
holders of their loan(s) (loan transfer
tracking), disclosures may be made to
guaranty agencies, educational and
financial institutions, and State or Local
agencies;

(4) To provide a standardized student
status confirmation report for schools to
efficiently submit student enrollment
status changes, disclosures may be made
to guaranty agencies, and educational
and financial institutions;

(5) To provide financial aid transcript
information, disclosures may be made to
educational institutions;

(6) To assist guaranty agencies and
lenders in the collection of loans (pre-
claims assistance/supplemental pre-
claims assistance notification),
disclosures may be made to guaranty
agencies, educational and financial
institutions, and State or Local agencies;
and

(7) To enforce the terms of a loan and
assist in the collection of a loan,
disclosures may be made to guaranty
agencies, educational and financial
institutions, and Federal, State, or Local
agencies.

(b) Litigation disclosure.

(1) In tﬁe event that one of the parties
listed below is involved in litigation, or
has an interest in litigation, ED may
disclose certain records to the parties
described in paragraphs (2), {3) and (4)
of this routine use under the conditions
specified in those paragraphs:

(i) ED, or any component of the
Department; or

1(~ii] Any ED employee in his or her
official capacity; or

(iii) Any emtgloyee of ED in his or her
individual capacity where the
Department of Justice has agreed to
provide or arrange for representation for
the employee; or

(iv) Any employee of ED in his or her
individual capacity where the agency
has agreed to represent the employee: or

(v) The Uniteg States where ED
determines that the litigation is likely to
affect the Department or any of its
components.

(2) Disclosure to the Department of
Justice. If ED determines that disclosure
of certain records to the Department of
Justice or attorneys engaged by the
Department of Justice is relevant and
necessary to litigation and is compatible
with the purpose for which the records
were collected, ED may disclose those
records as a routine use to the
Department of Justice. '

3) Administrative Disclosures. If ED
determines that disclosure of certain
records to an adjudicative body before
which ED is authorized to appear,
individual or entity designated by ED or
otherwise empowered to resolve
disputes is relevant and necessary to the
administrative litigation and is
compatible with the purpose for which
the records were collected, ED may
disclose those records as a routine use
to the adjudicative body, individual or
entity.

(4) Opposing counsels,
representatives and witnesses. If ED
determines that disclosure of certain
records to an opposing counsel,
representative or witness in an
administrative proceeding is relevant
and necessary to the litigation and is
compatible with the purpose for which
the records were collected, ED may
disclose those records as a routine use
to the counsel, representative or
witness.

(c) Enforcement disclosure. In the
event that information in this system of
records indicates, either on its face or in
connection with other information, a
violation or potential violation of any
applicable statute, regulation, or order
of a competent authority, the relevant
records in the system of records may be
referred, as a routine use, to the
appropriate agency, whether foreign,
Federal, State, Tribal, or local, charged
with the responsibility of investigating
or prosecuting such violation or charged
with enforcing or implementing the
statute, or executive order or rule,
regulation, or order issued pursuant
thereto.

(d) Contract disclosure. If ED
contracts with an entity for the purpose
of performing any function that requires

disclosure of records in this system to
employees of the contractor, ED may
disclose the records as a routine use to
those employees. Before entering into
such a contract, ED shall require the
contractor to maintain Privacy Act
safeguards as required under 5 U.S.C.
552a(m) with respect to the records in
the system.

(e) Disclosure to the Office of
Management and Budget (OMB) for
Credit Reform Act (CRA) Support. ED
may disclose individually identifiable
information to OMB as necessary to
fulfill CRA requirements. (These
requirements currently include transfer
of data on lender interest benefits and
special allowance payments, defaulted
loan balances, and supplemental
preclaims assistance payments
information.).

(f) Employee grievance, complaint or
conduct disclosure. If a record is
relevant and necessary to an employee
grievance, complaint, or disciplinary
action, ED may disclose the record in
the course of investigation, factfinding,
or adjudication to any witness,
designated factfinder, mediator, or other
person designated to resolve issues or
decide the matter.

(g) Labor organization disclosure.
Where a contract between a component
of ED and a labor organization
recognized under 5 U.S.C., Chapter 71,
provides that the Department will
disclose personal records relevant and
necessary to the organization’s mission,
records in this system of records may be
disclosed as a routine use to such an
organization.

h) Computer matching disclosure.
Any information from this system of
records, including personal information
obtained from other agencies through
computer matching programs, may be
disclosed to a Federal or State agency
under a computer matching agreement
in connection with an individual’s
application for, or participation in, any
grant or loan program administered by
ED. The purposes of these disclosures
may be to determine program eligibility
and benefits, enforce the condition and
terms of a loan or grant, permit the
servicing and collecting of the loan or
grant, prosecute or enforce debarment,
suspension, and exclusionary actions,
counsel the individual in repayment
efforts, investigate possible fraud and
verify compliance with program

ations, locate a delinquent or
defaulted debtor, and initiate legal
action against an individual involved in

p fraud or abuse.
l-?i?rl?‘gllzfl advice disclosure. In the
event that ED deems it desirable or

necessary in determining whether
particular records are required to be
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disclosed under the Freedom of
Information Act, disclosure may be
made to the Department of Justice for
the purpose of obtaining its advice.

(j} Disclosure to the Department of
Justice. ED may disclose information
from this system of records as a routine
use to the Department of Justice to the
extent necessary for obtaining its advice
on any matter relevant to an audit,
inspection, or other inquiry related to
the Department's responsibilities under
Title IV of the Higher Education Act of
1965,

(k) Congressional member disclosure.
ED may disclose information from this
system of records to a congressional
office from the record of an individual
in response to an inquiry from the
congressional office.made at the written
request of that individual; the Member's
right to the information is no greater
than the right of the individual who
requested it.

DISCLOSURE TO CONSUMER REPORTING
AGENCIES:

Disclosure pursuant to 5 U.S.C.
552a(b)(12): The Department may
disclose to a consumer reporting agency
information regarding a claim which is
determined to be valid and overdue as
follows: (1) The name, taxpayer
identification number and other
information necessary to establish the
identity of the individual responsible
for the claim; (2) the amount, status, and
history of the claim; and (3) the program
under which the claim arose. The
Department may disclose the
information specified in this paragraph
under 5 U.S.C. 552a(b)(12) and the
procedures contained in 31 U.S.C. 3711
(f). A consumer reporting agency to
which these disclosures may be made is
defined at 15 U.S.C. 1681a(f), and 31
U.S.C. 3701 (a)(3).

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISCLOSING OF RECORDS IN THE SYSTEM:

STORAGE:

The records are maintained on
magnetic tape and computer disk media.

RETRIEVABILITY: ;

Data are rétrieved by matching social
security number, name and date of
birth.

SAFEGUARDS:

All physical access to the sites of the
contractor where this system of records
is maintained, is controlled and
monitored by security personnel who
check each individual entering the
building for his or her employee or
visitor badge. The computer system
employed by the Department of

Education offers a high degree of
resistance to tampering and
circumvention by use of software that
requires user access to be defined down
to the individual data element. This
security system limits data access to
Department of Education and contract
staff on a “‘need to know" basis,
including external users of the system
(guaranty agency and school personnel)
and controls individual users’ ability to
access and alter records within the
system. All users of this system are
given a unique user ID with a personal
identifier. The software monitors and
tracks changes to any data element. Any
change to the database is recorded,
together with the identity of the
individual user who made the change.

RETENTION AND DISPOSAL:

Records of individual loans will be
archived twelve months after a loan is
closed. The loan will be archived to
optical disk for economical and efficient
storage. An Optical Disk Maintenance
Program will be implemented to
lengthen the shelf-life of the exposure
on the optical disk. The Department will
retain and dispose of NSLDS records in
accordance with the ED Comprehensive
Records Disposition Schedule, Part 10
item 16(a)(b)(c)(d)(e), which permits
retention for a maximum period of ten
years after the loan is closed.

SYSTEM MANAGER(S) AND ADDRESS:

Director, Division of Program Systems
Service, U. 8. Department of Education,
Office of Postsecondary Education, 600
Independence Avenue, SW.,
Washington, DC 20202-5175.

NOTIFICATION PROCEDURE:

If an individual wishes to determine
whether a record exists regarding him or
her in this system of records, the
individual must provide the system
manager his or her name, date of birth,
social security number, and the name of
the school or lender from which the
loan or grant was obtained. Requests for
notification about an individual must
meet the requirements of the
Department of Education’s Privacy Act
regulations at 34 CFR 5b.5.

RECORD ACCESS PROCEDURES:

If an individual wishes to gain access
to arecord in this system, he or she
must contact the system manager and
provide information as described in the
notification procedures.

CONTESTING RECORD PROCEDURES:

If an individual wishes to change the
content of a record in the system of
records, he or she must contact the
system manager with the information
described in the notification procedures,

identify the specific item(s) to be
changed, and provide a written
justification for the change, including
any supporting documentation,
Requests to amend a record must meet
the requirements of the Department of
Education Privacy Act regulations at 34
CFR 5b.7.

RECORD SOURCE CATEGORIES:

Information is obtained from guaranty
agencies, schools, and the Title IV
Program Files (Privacy Act System of
Records Number 18—4000-24).
However, lenders and guaranty agencies
are not a source of information for
participants in the William D. Ford
Federal Direct Loan Program because
the Department maintains individual
records of borrowers.

SYSTEM EXEMPTED FROM CERTAIN PROVISIONS
OF THE ACT:
None.

[FR Doc. 94-31242 Filed 12—-19-94; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EC95-7-000]

Conowingo Power Company, et al.;
Electric Rate and Corporate Regulation
Filings

December 13, 1994.
Take notice that the following filings
have been made with the Commission.

1. Conowingo Power Company PECO
Energy Company

[Docket Nos. EC95-7-000; EL95-14-000]

Take notice that on December 7, 1994,
Conowingo Power Company (COPCO)
and PECO Energy Company (PECO)
filed a Joint Request for Disclaimer of
Jurisdiction Over a Transfer of the Title
to Certain Facilities or, in the
Alternative, for Approval of the
Transfer. The filing relates to the
transfer of title to certain transmission

* facilities to PECO from COPCO, a

subsidiary of PECO. PECO and COPCO
are parties to a 1971 Transmission
Agreement which makes a 24-mile
portion of a 500 Kv transmission line
located in Maryland available to PECO
and PECO pays 2ll the costs associated
with Line. The transfer is an incidental
part of a transaction involving PECO's
sale of PECO’s sale of COPCO’s common
stock to Delmarva Power & Light
Company. PECO and COPCO are
requesting that the Commission
disclaim jurisdiction over the
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transaction or, in the alternative,
approve the transfer under Section 203
of the Federal Power Act, 16 U.S.C.
824b(a) and part 33 of the Commission’s
Rules and Regulations 18 CFR 33.1 et
seq. COPCO and PECO also request that
the Commission accept a notice of
cancellation of the 1971 Transmission
Agreement.

Comment date: January 3, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

2. Comangen, Limited

[Docket No. EG85-13-000)

On December 2, 1994, Comangen,
Limited (“Applicant™), West Wind
Building, P.O. Box 1111, Grand
Cayman, Cayman Islands, filed with the
Federal Energy Regulatory Commission
an application for determination of
exempt wholesale generator (EWG)
status pursuant to Part 365 of the
Commission’s regulations.

Applicant states that it is a Cayman
Islands corporation which intends to
directly or indirectly own or operate, or
both own and operate, the generating
and transmission facilities currently
owned by Empresa de Generacion
Electrica de Lima, S.A., a nationally
owned Peruvian corporation. Applicant
states thaf these facilities consist of five
hydroelectric generating facilities and
one thermal generating facility having a
combined total installed capacity of
692.6 MW and approximately 576 Km of
transmission lines, which operate as
radial lines to interconnect and deliver
energy from the generating units to the
national grid in Peru.

Comment date; January 3, 1995, in
accordance with Standard Paragraph E
at the end of this notice.

3. Indeck-Ilion Limited Partnership

[Docket No. EL95-13-000]

Take notice that on December 2, 1994,
Indeck-Ilion Limited Partnership and
Power City Partners tendered for filing
a Petition for Enforcement. The petition
requests the Commission to enforce its
rules implementing PURPA with respect
to an Order of the New York State
Public Service Commission (NYS PSC)
concerning the sale of back-up service to
qualifying facilities (QFs).

Comment date: December 28, 1994, in
accordance with Standard Paragraph E
at the end of this notice.

4. Pepperell Power Associates Limited
Partnership
[Docket No. ER94-1474-000)

Take notice that on December 9, 1994,
Pepperell Power Associates Limited

Partnership, submitted an amendment
to its filing in this proceeding.

Comment date: December 28, 1994, in
accordance with Standard Paragraph E
at the end of this notice.

5. Wisconsin Public Service
Corporation

{Docket No. ER94-1639-000]

Take notice that on December 7, 1994,
Wisconsin Public Service Corporation,
tendered for filing an amendment to its
network transmission tariff, together
with a transmittal letter and supporting
testimony.

Comment date: December 28, 1994, in
accordance with Standard Paragraph E
at the end of this notice.

6. New England Power Company

[Docket No. ER95-261-000]

Take notice that on December 6, 1994,
New England Power Company, tendered
for filing on behalf of Massachusetts
Electric Company a Service Agreement
with North Attleborough Electric Light
Department for borderline service.

omment date: December 28, 1994, in
accordance with Standard Paragraph E
at the end of this notice.

7. Florida Power Corporation

[Docket No. ER95-263-000]

Take notice that on December 6, 1994,
Florida Power Corporation (FPC),
tendered for filing a service agreement
for transmission services resale with
Rainbow Energy Marketing Corporation
(Rainbow), under Florida Power's
existing T—1 Transmission Tariff. This
involves transmission service to be
provided to Rainbow at all existing and
future interconnections of FPC.

FPC request a waiver of the
Commission’s 60 day notice
requirement to allow FPC and
Rainbow’s Agreement to become
effective December 6, 1994.

Comment date: December 28, 1994, in
accordance with Standard Paragraph E
at the end of this notice.

8, Wisconsin Electric Power Company

{Docket No. ER95-264-000]

Take notice that Wisconsin Electric
Power Company (Wisconsin Electric),
on December 6, 1994, tendered for filing
a Network Transmission Service Tariff
(NTST), in response to the November
15, 1994, letter order of the Public
Service Commission of Wisconsin.
Because transmission service revenues
cannot reasonably be estimated in the
absence of eligible customers,
Wisconsin Electric has submitted
materials under the abbreviated filing
requirements of the Regulations.

Wisconsin Electric requests an
effective date sixty days after filing.

Copies of the filing have been served
on each wholesale requirements

customer served under Rate W, the
Michigan Public Service Commission;
and the Public Service Commission of
Wisconsin.

Comment date: December 28, 1994, in
accordance with Standard Paragraph E
at the end of this notice.

9. Southern Company Services, Inc.

[Docket No. ER95-265-000]

Take notice that on December 7, 1994,
Southern Company Services, Inc., acting
on behalf of Alabama Power Company,
Georgia Power Company, Gulf Power
Company, Mississippi Power Company.
and Savannzah Electric and Power
Company (collectively referred to as
“Operating Companies”'), tendered for
filing information concerning the
adoption of certain accounting methods
for post-retirement benefits other than
pensions as set forth in the Statement of
Financial Accounting Standard No. 106
by the Financial Accounting Standards
Board in agreements and tariffs of the
Operating Companies (jointly and
individually).

Comment date: December 28, 1994, in
accordance with Standard Paragraph E
at the end of this notice.

10. Petroleum Service & Systems
Group, Inc.

[Docket No. ER95-266-000]

Take notice that on December 7, 1994,
Petroleum Service & Systems Group,
Inc. (PS&SG), tendered for filing a
petition for waivers and blanket
approvals under various regulations of
the Commission and for an order
accepting its FERC Electric Rate
Schedule No 1.

Comment date: December 28, 1994, in
accordance with Standard Paragraph E
at the end of this notice.

11. New England Power Company

[Docket No. ER85~267-000]

Take notice that on December 7, 1994,
New England Power Company (NEP or
the Company) filed amendments to its
FERC Electric Tariff, Original Volume
No. 1, constituting a new rate, referred
to as the W-95 rate, as well as a change
in the service agreement under that
tariff with The Narragansett Electric
Company (Narragansett) that would
increase the fixed credits to

Narragansett. The W-95 rate would

increase NEP's base rates for whalesale
requirements service by $131.3 million
annually. NEP also filed a Stipulation
and Agreement, under which NEP and
other parties agree to settlement rates,
referred to as the W—95(s) rate, in lieu
of the filed W—85 rate and a settlement
credit to Narragansett. Under the W-
95(s) settlement rate, NEP's base
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wholesale revenues would not increase,
NEP proposes to make the settlement
rates effective January 1, 1995, If the
Commission does not accept the
Stipulation and Agreement, NEP
proposes to make the W—95 rate and the
revised credit to Narragansett effective
February 5, 1995.

NEP states that copies of its filing
have been served on all customers
taking service under the tariff and on
regulatory agencies in Massachusetts,
New Hampshire, and Rhode Island.

Comment date: December 28, 1994, in
accordance with Standard Paragraph E
at the end of this notice.

12. Williams Field Services—Rocky
Mountain Region Co.

[Docket No, QF95-15-000]

On December 9, 1994, Williams Field
Services—Rocky Mountain Region Co.
tendered for filing an amendment to its
October 28, 1994, filing, and additional
information.

The amendment and supplemental
information pertains to technical and
ownership structure of the cogeneration
facility. No determination has been
made that the submittal constitutesa
complete filing.

Comment date: December 30, 1994, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraphs

E. Any person desiring to be heard or
to protest said filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426, in accordance
with Rules 211 and 214 of the
Commission’s Rules gf Practice and
Procedure (18 CFR 385.211 and 18 CFR
385.214). All such motions or protests
should be filed on or before the
comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Lois D, Cashell,

Secretary

[FR Doc. 94-31164 Filed 12-19-94; 8:45 am]
BILLING CODE 8717-01-P

[Docket No. CP95-118-000]

East Tennessee Natural Gas Company;
Notice of Application

December 14, 1994.

Take notice that on December 12,
1994, East Tennessee Natural Gas
Company (East Tennessee), P.O. Box
2511, Houston, Texas 77252, filed in
Docket No, CP95-118-000 an
application pursuant to Section 7(c) of
the Natural Gas Act for a certificate of
public convenience and necessity
permitting it to construct and operate
certain pipeline loop and compression
facilities 1o ensure continued
transportation service to its shippers, all
as more fully set forth in the application
which is on file with the Commission
and open to public inspection.

East Tennessee proposes to construct
and operate 2.14 miles of 12-inch
pipeline loop and 3.02 miles of pipeline
loop, both in Washington County,
Virginia as well as uprate three existing
turbines at its Compressor Station No.
3110, in Morgan County, Tennessee to
Solar Saturn Model T-1300’s, each with
an 1.5.0. rating of 1360 horsepower
resulting in an increase of 960
horsepower. East Tennessee estimates a
construction cost of $4,264,978, which
would be financed initially with funds
on hand, funds generated internally,
borrowing under revolving credit
agreements or short-term financing and
which would be rolled into permanent
financing.

East Tennessee states that its current
total firm contractual commitment is
approximately 475,507 dt equivalent of
naturdl gas per day. It is indicated that
since 1988 East Tennessee's system has
been designed to meet this obligation in
part by receiving approximately 5,000 dt
equivalent of natural gas per day from
Columbia Gas Transmission Corporation
{Columbia Gas) and delivering it to
Roanoke Gas Company (Roanoke) via an
interconnect between Roanoke and
Columbia Gas. Tt is stated that in 1988
East Tennessee and Roanoke entered
into an operating agreement specifically
providing that approximately 5,000 dt
equivalent of natural gas per day of
Roanoke’s total transportation quantity
0f 9,789 dt equivalent of natural gas per
day could be delivered to Roanoke at
the Columbia Gas interconnect. It is
stated that this arrangement e¢nabled
East Tennessee to reduce the volumes
that it was required to transport on its
system to Roanoke and thus make those
volumes available for East Tennessee’s
other customers.

East Tennessee states that the
operating agreement has expired by its
own terms and that Roanoke has

advised that it was not interested in
extending the agreement. It is indicated
that, as a result of terminated agreement,
East Tennessee now proposes to
construct and operate the above-
described facilities.

Any persdfi desiring to be heard or to
make any protest with reference to said
application should on or before January
4, 1995, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, a motion to intervene or a
protest in accordance with the
requirements of the Commission’s Rules
of Practice and Procedure {18 CFR
385.214 or 385.211) and the Regulations
under the Natural Gas Act (18 CFR
157.10). All protests filed with the
Commission will be considered by it in
determining the appropriate action to be
taken but will not serve.to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
motion to intervene in accordance with
the Commission's Rules.

Take further notice that, pursuant to
the authority contained in and subject to
the jurisdiction conferred upon the
Federal Energy Regulatory Commission
by Sections 7 and 15 of the Natural Gas
Act and the Commission's Rules of
Practice and Procedure, a hearing will
be held without further notice before the
Commission or its designee on this
application if no motion to intervene is
filed within the time required herein, if
the Commission on its own review of
the matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a motion
for leave to intervene is timely filed, or
if the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for East Tennessee to
appear or be represented at the hearing.
Lois D. Cashell,

Secretary
|FR Doc: 84-31165 Filed 12-19-94; 8:45 am)|
BILLING CODE 6717-01-M

[Docket No. CP85-114-000]

Midwestern Gas Transmission
Company; Notice of Request Under
Blanket Authorization

December 14, 1994,

Take notice that on December 9, 1994,
Midwestern Gas Transmission Company
(Midwestern), 1010 Milam Street, P.O.
Box 2511, Houston, Texas 77252-2511,
filed in Docket No. CP95-114-000 a
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request pursuant to §§ 157.205 and
157.212 of the Commission’s
Regulations under the Natural Gas Act
(18 CFR 157.205 and 157.212) for
authorization to establish a new
delivery point for service under an
existing firm transportation contract
with the City of Morgantown, a
Kentucky municipal utility corporation
(Morgantown, a Kentucky municipal
utility corporation (Morgantown
Utilities) in Butler County, Kentucky
under the blanket certificate issued in
Docket No. CP82-414-000, pursuant to
Section 7(c) of the Natural Gas Act, all
as more fully set forth in the request
which is on file with the Commission
and open to public inspection.

Midwestern states that it will install
a two-inch tap assembly, interconnect
piping, meter station, and electronic gas
measurement facilities. Midwestern
states that it will own, operate, and
maintain the facilities, and Morgantown
Utilities will reimburse Midwestern an
estimated $50,831 for the installation.
Midwestern asserts that under the terms
and conditions of its firm and
interruptible Rate Schedules, all
delivery points on the system are
available to all shippers, and therefore,
the facilities will also be available for
other transportation services.

Midwestern claims that no significant
impact on its system peak day deliveries
or its annual entitlements is projected to
result from the proposed delivery point.

Any person or the Commission'’s staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to
§ 157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within'the time allowed therefor,
the proposed activity shall be deemed
authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for
authorization pursuant to Section 7 of
the Natural Gas Act.

Lois D. Cashell,

Secretary.

[FR Doc, 94-31166 Filed 12-19-94; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. CP95-115-000]

Questar Pipeline Company; Notice of
Application

December 14, 1994.

Take notice that on December 7, 1994,
Questar Pipeline company (Questar), 79
South State Street, Salt Lake City, Utah
84111, filed in docket No. CP95-115~
000 an application pursuant to Section
7(c) of the Natural Gas Act requesting
authority to install one compressor unit,
restage an existing compressor unit, and
construct'and operate appurtenant
facilities at Questar's existing
jurisdictional Fidlar Compressor Station
(Fidlar Station) located in Uintah
County, Utah, all as more fully set forth
in the application on file with the
Commission and open to public
inspection.

Specifically, Questar proposes to
install one 1,085 nominal horsepower
Solar Saturn T10018S gas turbine-driven
centrifugal compressor unit, restage an
existing Solar Saturn T1001S
compressor unit, and make related
auxiliary modification at Fidlar Station.
Questar estimates the total cost of the
proposal to be $1.5 million. Questar
states that the Fidlar Station
modifications will increase its available
main-line capacity by approximately 22
Mmcf per day. Questar indicates that it
has entered into two firm transportation
service agreements with Barrett Fuels
Corporation (Barrett) and VESGAS
Company (VESGAS) for a total of 19
Mmecf per day (20,000 Dth) of which 14
Mmcf per day will become available
through a main-line replacement project
pending in Docket No. CP94-765-000.
Questar asserts that the remaining 5
Mmcf per day will be furnished through
the proposed Fidlar Station expansion,
leaving 17 Mmcf per day to be marketed
to prospective customers.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before January
4, 1995, file with the Federal Energy
Regulatory Commission, Washington,
DC 20426, a motion to intervene or a
protest in accordance with the
requirements of the Commission’s Rules
of Practice and Procedure (18 CFR
385.214 or 385.211) and the Regulations
under the Natural Gas Act (18 CFR '
157.10). All protests filed with theé
Commission will be considered by it in
determining the appropriate action to be
taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
motion to intervene in accordance with
the Commission’s Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulation Commission by
Sections 7 and 15 of the Natural Gas Act
and the Commission’s Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this
application if no motion to intervene is
filed within the time required herein, if
the Commission on its own review of
the matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a motion
for leave to intervene is timely filed, or
if the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Questar to appear or be
represented at the hearing.

Lois D. Cashell,

Secretary.

[FR Doc. 94-31167 Filed 12-19-94; 8:45 am|
BILLING CODE 6717-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-5121-3]

Underground Injection Control
Program; Hazardous Waste Injection
Restrictions; Petition for Exemption—
Class | Hazardous Waste Injection;
Merichem Company

AGENCY: Environmental Protection
Agency.

ACTION: Notice of Final Decision on
Petition,

SUMMARY: Notice is hereby given that an
exemption to the land disposal
restrictions under the 1984 Hazardous
and Solid Waste Amendments to the
Resource Conservation and Recovery
Act has been granted to Merichem
Company, for the Class I injection well
located at Houston, Texas. As required
by 40 CFR part 148, the company has
adequately demonstrated to the
satisfaction of the Environmental
Protection Agency by petition and
supporting documentation that, t a
reasonable degree of certainty, there will
be no migration of hazardous
constituents from the injection zone for
as long as the waste remains hazardous
This final decision allows Merichem
Company, to inject specific restricted
hazardous wastes identified in the
exemption, into the Class I hazardous
waste injection well at the Houston,
Texas facility, for as long as the basis fos
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granting an approval of this exemption
remains valid, under provisions of 40
CFR 148.24. As required by 40 CFR
124.10, a public notice was issued
October 6, 1994. The public comment
period ended on November 21, 1994. No
comments were received. This decision
constitutes final Agency action and
there is no Administrative appeal.
DATES: This action is effective as of
December 2, 1994.

ADDRESSES: Copies of the petition and
all pertinent information relating thereto
are on file at the following location:
Environmental Protection Agency,
Region 6, Water Management Division,
Water Supply Branch (6W-SU), 1445
Ross Avenue, Dallas, Texas 75202-2733.
FOR FURTHER INFORMATION CONTACT: Phil
Dellinger, Unit Leader UIC State
Programs/Land Ban, EPA—Region 8,
telephone (214) 665-7142.

Robert Hannesschlager, P.E.,

Acting Director, Water Manag;menl Division
{EW).

[FR Doc. 94-31235 Filed 12-19-94; 8:45 am)]
BILLING CODE 6560-50-P

[FRL-5125-6]
Good Neighbor Environmental Board;
Meeting

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: Pursuant to the Federal
Advisory Committee Act (P.L. 92-463),
the U.S. Environmental Protection
Agency gives notice of a meeting of the
Good Neighbor Environmental Board.
The Good Neighbor Environmental
Board was created by the Enterprise for
the Americas Initiative Act of 1992. An
Executive Order delegates implementing
authority to the Administrator of EPA.
The Board is responsible for providing
advice to the President and the Congress
on the need for implementation of
environmental and infrastructure
projects within the States contiguous to
Mexico in order to improve the quality
of life of persons residing on the United
States side of the border. The Board is
required to submit an annual report to
the President and the Congress. The
statute calls for the Board to have
representatives from U.S. Government
agencies; the governments of the States
of Arizona, California, New Mexico and
lexas; and private organizations with
expertise on environmental and
infrastructure problems along the
southwest border. The Board will meet
at least twice annually.
DATE: The Board will meet on January
20, 1995, from 8:30 to 5:00 p.-m.

ADDRESSES: The Pan Pacific Hotel, 400
West Broadway, San Diego, California
92101. The meeting is open to the
public, with limited seating on a first-
come, first-served basis.

FOR FURTHER INFORMATION CONTACT:
Contact Mr. Robert Hardaker,
Designated Federal Official, U.S. EPA,
Office of Cooperative Environmental
Management, telephone 202-260-2477.

Dated: December 5, 1994.
Robert Hardaker,

Designted Federal Official, Good Neighbor
Environmental Board.

[FR Doc. 94-31233 Filed 12-19-94; 8:45 am)]
BILLING CODE 8580-50-M

[FRL-5121-4]

Underground Injection Control
Program; Hazardous Waste Disposal
Injection Restrictions; Petition for
Exemption—Class | Hazardous Waste
Injection; BP Chemicals

AGENCY: Environmental Protection
Agency.

ACTION: Notice of Final Decision on
Exemption Reissuance.

SUMMARY: Notice is hereby given that a
request for reissuance of an exemption
to the land disposal restrictions under
the 1984 Hazardous and Solid Waste
Amendments to the Resource
Conservation and Recovery Act has
been granted to BP Chemicals, for the
Class I injection wells located at Port
Lavaca, Texas. As required by 40 CFR
Part 148, the company has adequately
demonstrated to the satisfaction of the
Environmental Protection Agency by
petition and supporting documentation
that, to a reasonable degree of certainty,
there will be no migration of hazardous
constituents from the injection zone for
as long as the waste remains hazardous.
This final decision allows BP Chemicals
to inject specific restricted hazardous
wastes identified in the reissued
petition, into the Class I hazardous
waste injection wells at the Port Lavaca,
Texas facility, for as long as the basis for
granting an approval of this petition
remains valid, under provisions of 40
CFR 148.24. As required by 40 CFR
124.10, a public notice was issued on
October 7, 1994. The public comment
period ended on November 31, 1994.
EPA received no comments. This
decision constitutes final Agency action
and there is no Administrative appeal.
DATES: This action is effective as of
December 2, 1994.

ADDRESSES: Copies of the petition for
reissuance and all pertinent information
relating thereto are on file at the
following location: Environmental

Protection Agency, Region 6, Water
Management Division, Water Supply
Branch (6W-SU), 1445 Ross Avenue,
Dallas, Texas 75202-2733.

FOR FURTHER INFORMATION CONTACT: Phil
Dellinger, Unit Leader UIC State
Programs/Land Ban, EPA—Region 6,
telephone (214) 665-7160.

* Robert Hannesschlager, P.E.

Acting Director, Water Management Division.
IFR Doc. 94-31234 Filed 12-19-94; 8:45 am]
BILLING CODE 6560-50-7

DEPARTMENT OF THE INTERIOR

Intent To Prepare an Environmental
Iimpact Statement and Hold Scoping
Meetings for the Central Valley Water
Reclamation Facility Water Reuse
Project

AGENCY: Central Utah Water
Conservancy District (Interior).
ACTION: Notice of Intent to Prepare an
Environmental Impact Statement (EIS)
and Hold Scoping Meetings on a
Proposed Treated Effluent Water Reuse
Project in Central Utah.

SUMMARY: Pursuant to section 102({2)(C)
of the National Environmental Policy
Act of 1969, as amended, and PL 102—
575, Section 205(b), which provides for
the Central Utah Water Conservancy
District (District) to be considered a
“Federal Agency” for the purposes of
compliance with all federal fish,
wildlife, recreation, and environmental
laws with respect to the use of funds
authorized, the District, along with the
Department of the Interior as joint lead,
will be preparing an EIS on the impacts
of the proposed Central Valley Water
Reclamation Facility Water Reuse
Project. The project has been submitted
to the District for consideration of
funding under Section 207 (Water
Management Improvement) of PL 102-
575.

DATES: Written comments will be
accepted until February 20, 1995. Public
scoping meetings will be held beginning
at 7 p.m, on January 17, 1995 at the
Utah Department of Natural Resources
auditorium, 1636 W. North Temple, Salt
Lake City, Utah; and at 7 p.m. on
January 18, 1995 in the Board Room at
the Central Utah Water Conservancy
District, 355 West 1300 South, Orem,
Utah.

ADDRESSES: Comments should be sent to
Karen Ricks, Project Manager, Central
Utah Water Conservancy District, 355
West 1300 South, Orem, Utah 84058.
FOR FURTHER INFORMATION CONTACT:
Karen Ricks, Telephone 801-226-7226,
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801-226-7271, or within Utah 800~
281-7103, FAX 801-226-7150.

SUPPLEMENTARY INFORMATION: The
Central Valley Reuse Project (CVRP)
will be owned and operated by the
Central Valley Water Reclamation
Facility Board (Board). Sponsoring
agencies include Metropolitan Water
District of Salt Lake City and the Salt
Lake County Water Conservancy
District. The Central Valley Water
Reclamation Facility is currently
discharging its effluent to the Jordan
River. In October of 1991, the Utah
Department of Environmental Quality,
Division of Water Quality notified the
Central Valley Water Reclamation
Facility Board that effluent discharged
from their 62.5 million gallon per day
(mgd) trickling filter/solids contact
waste water reclamation facility did not
comply with ammonia limits for
discharge to the Jordan River. The Board
subsequently contracted for the
preparation of a feasibility study on
ways to meet the discharge
requirements,

The proposed waste water reuse
project would involve pumping effluent
southward from the treatment facility
located in Salt Lake County, Utah for
direct irrigation season discharge into
existing agricultural irrigation canals.
An estimated 27,600 acre-feet per
irrigation season may be delivered.
These deliveries would serve to
substitute for contractual Utah Lake
irrigation releases, allowing the
displaced water to be retained in Utah
Lake for a variety of possible
environmental enhancement projects.

The EIS will analyze the impacts of
several alternative locations of pipelines
required to deliver the effluent, impact
of use of the conserved water, and
delivery points for the treated effluent.
The impact of constructing a
nitrification unit (no action alternative)
at the treatment plant will also be
analyzed.

The public scoping process will be
used to identify the significant issues to
be addressed in the EIS, and identify
any additional alternatives or uses of the
conserved water that should be
considered. A scoping information
summary is available upon request.

Dated: December 8, 1994.
Ron Johnston,

CUP Completion Act Program Director,
Department of the Interior.

IFR Doc. 94-31225 Filed 12-19-94; 8:45 am]
BILLING CODE 4310-RK-P

Bureau of Land Management
[NV-840-1430-01; N-59082]

Notice of Proposed Withdrawal and
Opportunity for Public Meeting;
Nevada

Date: December 8, 1994.
AGENCY: Bureau of Land Management,
Interior.
ACTION: Notice.

SUMMARY: The Department of
Commerce, National Oceanic and
Atmospheric Administration, National
Weather Service, has filed an
application to withdraw 15 acres of
public land for an administrative site in
Elko County, Nevada, This notice closes
the land for up to 2 years from surface
entry and mining,

DATES: Comments and requests for
meeting should be received on or before
March 21, 1995.

ADDRESSES: Comments and meeting
requests should be sent to the Nevada
State Director, BLM, 850 Harvard Way,
P.O. Box 12000, Reno, Nevada 89520.
FOR FURTHER INFORMATION CONTACT:
Dennis J. Samuelson, BLM Nevada State
Office, 702-785-6507

SUPPLEMENTARY INFORMATION: On July
26, 1994, the Department of Commerce,
National Oceanic and Atmospheric
Administration, filed an application to
withdraw the following described .
public land from settlement, sale,
location, or entry under the general land
laws, including the mining laws, subject
to valid existing rights:

Mount Diable Meridian
T.34 N..R.54E,,
Sec. 2, SV aNW4NE4SEVs and
SWV4NEV4SEVa,
The area described contains 15 acres in
Elko County.

The purpose of the proposed
withdrawal is for a National Oceanic
and Atmospheric Administration,
National Weather Service,
administrative site/complex in Elko
County, Nevada. The complex consists
of an office building, weather balloon
inflation building, tower structure, and
parking lot. The complex is part of a
nationwide program to establish Next
Generation Weather Radar and
modernize forecast facilities.

For a period of 90 days from the date
of publication of this notice, all persons
who wish to submit comments,
suggestions, or objections in connection
with the proposed withdrawal may
present their views in writing to the
Nevada State Director of the Bureau of
Land Management.

Notice is hereby given that an
opportunity for a public meeting is
afforded in connection with the
proposed withdrawal. All interested
persons who desire a public meeting for
the purpose of being heard on the
proposed withdrawal must submit a
written request to the Nevada State
Director within 90 days from the date of
publication of this notice. Upon
determination by the authorized officer
that a pubic meeting will be held, a
notice of the time and place will be
published in the Federal Register at
least 30 days before the scheduled date
of the meeting.

The application will be processed in
accordance with the regulations set
forth in 43 CFR part 2300.

For a period of 2 years from the date
of publication of this notice in the
Federal Register, the land will be
segregated as specified above unless the
application is denied or ¢anceled or the
withdrawal is approved prior to that
date. The temporary uses which will b
permitted during this segregative period
are rights-of-way, leases, and permits.
The temporary segregation of the land in
connection with a withdrawal
application shall not affect
administrative jurisdiction over the
land, and the segregation shall not have
the effect of authorizing any use of the
land by the National Oceanic and
Atmospheric Administration, except for
those uses authorized by right-of-way
reservation N—48173,

Dennis J. Samuelson,

Acting Deputy State Director, Operations.
[FR Doc. 94-31171 Filed 12-19-94; 8:45 am|
BILLING CODE 4310-HC-P

Fish and Wildlife Service

Availability of an Environmental
Assessment/Habitat Conservation Plan
and Recelipt of an Application for an
Incidental Take Permit Amendment for
the Proposed Canyon Ridge, Phase A,
Section 3 Development, Austin, Travis
County, TX g

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Notice.

SUMMARY: The Beard Family Partnership
(Applicant) has applied to the Fish and
Wildlife Service (Service) for an
amendment to their incidental take
permit pursuant to section 10(a) of the
Endangered Species Act (Act). The
Applicant has been assigned Permit
Number PRT-777083. The requested
amendment, which is for a period not 10
exceed 30 years, would authorize the
incidental take of the endangered
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>

golden-cheeked warbler (Dendroica
chrysoparia). The proposed take would
occur as a result of the construction of
a residential development on 24 acres,
in Austin, Travis County, Texas. The
proposed development will
permanently impact about 24 acres of
occupied and/or potential endangered
species habitat,

The Service has prepared an
Environmental Assessment/Habitat
Conservation Plan (EA/HCP) for the
incidental take application. A
determination of jeopardy to the species
or a Finding of No Significant Impact
(FONSI) will not be made before 30 days
from the date of the publication of this
notice. This notice is provided pursuant
to Section 10(c) of the Act and National
Environmental Policy Act regulations
(40 CFR 1506.6).

DATES: Written comments on the
application and EA/HCP should be
received on or before January 19, 1995.
ADDRESSES: Persons wishing to review
the application may obtain a copy by
writing to the Assistant Regional
Director, Ecological Services, U.S. Fish
and Wildlife Service, P.O. Box 1306,
Albuquerque, New Mexico 87103.
Persons wishing to review the EA/HCP
may obtain a copy by contacting Joe
Johnston, Ecological Services Field
Office, U.S. Fish and Wildlife Service,
10711 Burnet Road, Suite 200, Austin,
Texas 78758. Documents will be
available for public inspection by
written request, by appointment only,
during normal business hours (8:00 to
4:00) at the Southwest Regional Office,
Division of Endangered Species Permits,
Ecological Services, U.S. Fish and
Wildlife Service P.O. Box 13086,
Albuquerque, New Mexico 87103, or the
Ecological Service Field Office (9:00 to
4:30), U.S. Fish and Wildljfe Service
10711 Burnet Road, Suite 200, Austin,
Texas 78758. Written data or comments
concerning the application and EA/HCP
should be submitted to the Acting Field
Supervisor, Ecological Services Field
Office, Austin, Texas (see ADDRESS
above). Please refer to Permit Number
PRT-777083 when submitting
comments.

FOR FURTHER INFORMATION CONTACT: Joe
Johnston at the above Austin Ecological
Services Field Office.

SUPPLEMENTARY INFORMATION: The
proposed development will consist of
the construction of residential units
(single-family and multi-family
residences) in northwest Travis County,
Texas. The propose development will
comply with all local, State, and Federal
environmental regulations addressing
environmental impacts associated with
this type of development.

>

A conservation plan has been
developed as mitigation for the
incidental take of golden-cheeked
warblers and its habitat. This plan
includes the following features:

¢ Minimizing clearing of occupied
warbler habitat, ;

¢ Conducting clearing and
construction activities within 300 feet of
an occupied warbler territory outside of
the warbler's breeding season,

» Donating $90,000 for the purchase
and dedication (to a conservation entity
approved by the Service) of occupied
goldencheeked warbler habitat,

» Providing operational and
maintenance funds ($30,000) for the
acquired preserve lands,

* Revegetating developed areas with
native vegetation, and

» Onsite dedication of conservation
easements totalling 2.2 acres in
occupied warbler habitat, with these
areas also containing populations of
canyon mock-orange (Philadelphus
ernestii), a candidate (C2) plant species.

In addition to what is proposed by the
Applicant, the Service will require the
Applicant to complete the following
activities as part of the permit
conditions:

1. Provide territorial mapping surveys
for the warbler following International
Bird Census Committee or other
approved procedures within and 500
feet out from the southern and western
boundaries of Phase A, Section 3 in
1995 (where adjacent landowners will
allow). This area will be surveyed in
1996 and 1997 using the protocol
established and in effect by the Service
for presence/absence surveys. This
survey format of one territorial survey
and two presence/absence surveys will
continue until the third breeding season
after buildout of the project site, at
which time a final territorial mapping
survey will be completed. Buildout for
the residential area is considered to be
when 95 percent of the houses are
constructed and occupied.

2. The monies identified in the
original PRT-777083 and this
amendment must be conveyed to an
entity approved by the Service within
30 days of issuance of this amendment.

3. In order to offset the impacts of this
development to the maximum extent
reasonable and practicable, the Service
believes 48 acres of occupied habitat
would be necessary to be purchased and
maintained by the Applicant in the Bull
Creek or Cypress Creek watersheld in
close proximity to other lands set aside
for the conservation of the warbler.

Details of the mitigation proposed are
provided in the Canyon Ridge. Phase A,
Section 3 Environmental Assessment/
Habitat Conservation Plan. These

conservation plan actions ensure that
the criteria established for issuance of
an incident take permit will be fully
satisfied.

The Applicant considered four
alternatives, including an alternate site
location, alternate site design, delaying
development until a regional section
10(a)(1)(B) permit is issued, and no
action, Details of the mitigation are
provided in the Environmental
Assessment/Habitat Conservation Plan
for the Canyon Ridge, Phase A
Development.

James A, Young,

Acting Regional Director, Region 2,
Albuquerque; New Mexico.

|FR Doc. 94-31173 Filed 12-19-94; 8:45 am]
BILLING CODE 4310-55-M :

National Park Service
Public Notice

SUMMARY: Public notice is hereby given
that the National Park Service proposes
to award a concession permit
authorizing a qualified operator(s) to
enter Glacier Bay National Park by
cruise ship (motor vessel at or over 100
tons gross carrying passengers for hire)
from 5/1/95-12/31/99. In additicon, the
permit will allocate two cruise ship
entries into Glacier Bay proper during
the 6/1-8/31 regulatory period for the
years 1995-1999,

EFFECTIVE DATE: February 21, 1995

ADDRESSES: Interested parties should
contact the Superintendent, Glacier Bay
National Park and Preserve, P.O. Box
140, Gustavus, Alaska 99826, to obtain
information describing the requirements
of the proposed permit.

SUPPLEMENTARY INFORMATION: This
permit has been determined to be
categorically excluded from the
procedural provisions of the National
Environmental Policy Act and no
environmental document will be
prepared.

The Secretary will consider and
evaluate all proposals received as a
result of this notice. Any proposal must
be received by the Superintendent not
later than the sixtieth (60th) day
following publication of this notice to
be considered and evaluated.

Dated: November 15, 1994.
Paul R. Anderson,
Deputy Regional Director
[FR Doc. 94-31219 Filed 12-19-94, 8:45 am|
BILLING CODE 4310-70-M
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National Register of Historic Places;
Notification of Pending Nominations

Nominations for the following
properties being considered for listing
in the National Register were received
by the National Park Service before
December 10, 1994. Pursuant to § 60.13
of 36 CFR part 60 written comments
concerning the significance of these
properties under the National Register
criteria for evaluation may be forwarded
to the National Register, National Park
Service, P.O. Box 37127, Washington,
DC 20013-7127, Written comments
should be submitted by January 4, 1995.
Carol D. Shull,

Chief of Registration, National Register.

ALABAMA

Jefferson County

Leeds Downtown Historic District. Roughly
bounded by Ninth St. NE., Thoraton and
Railroad Aves. and Parkway Dr. SE., Leeds,
94001546

Lauderdale County

College Place Historic District. Along
Sherwood Ave., between W. Lelia St. and
Circular Rd., Florence, 94001547

Marion County

Fite, Ernest Baxter, House. Jct. of Jackson

Military Rd. and Thomas St., Hamilton,
94001545

MAINE

Cumberland County

Great Falls Historic District, Along Old Great
Falls Rd., E of Presumscot R., North
Gorham, 94001541

Franklin County

Farmington Historic District. Roughly
bounded by High, Academy, Anson and
Grove Sts., Farmington vicinity, 94001551

Hancock County

Sedgwick Historic District. Jct. of ME 172 and
0ld County Rd., Sedgwick, 94001550

Oxford County

Whitman Memorial Library. 1 mi. SW of jct.
of ME 26 and ME 232, Bryant Pond,
94001549

Washington County

Pike’s Mile Markers. Twelve locations spaced
1 mi. apart along E side of US 1 between
Robbinston and Calais, Calais vicinity,
94001548

NEW YORK

Chautaugua County

Jamestown Armory (Army National Guard
Armories in New York State MPS). 34
Porter Ave., Albany, 94001542

Erie County

Connecticut Street Armory (Army National
Guard Armories in New York State MPS).
184 Connecticut St., Buffalo, 94001543

TENNESSEE

Montgomery County

Forbes—Mabry House. 607 N. Second St.,
Clarksville, 94001544

[FR Doc. 94-31176 Filed 12-19-94; 8:45 am]

BILLING CODE 4310-70-M

Dated: December 8, 1994.
John W. Keys III,
Regional Director, Pacific Northwest Region.
[FR Doc. 94-31238 Filed 12-19-94: 8:45 am]
BILLING CODE 4310-84-M

Bureau of Reclamation

Josephine County Water Management
Improvement, Fish Passage
Improvements, Savage Rapids Dam,
OR

AGENCY: Bureau of Reclamation,
Interior.

ACTION: Notice of availability of
planning report/draft environmental
statement.

SUMMARY: Pursuant to the National
Environmental Policy Act of 1969, as
amended, the Bureau of Reclamation
has prepared a planning report/draft
environmental statement (PR/DES) on a
proposed project to improve fish

.passage at Savage Rapids Dam located

on the Rogue River in southwest Oregon
near the city of Grants Pass. The report
presents an evaluation of two
alternatives for improving fish passage
and reducing loss of salmon and
steelhead. A 90-day review period
commences with the publication of this
notice.

DATES: Written comments on the PR/
DES must be submitted to the Regional
Director at the address listed below by
March 21, 1995.

ADDRESSES: Copies of the PR/DES may
be requested from the following:

e Regional Director, Bureau of
Reclamation, Attention: PN-6309,
Pacific Northwest Region, 1150 North
Curtis Road, Boise, ID 83706-1234,
Telephone (208) 378-5087;

» Secretary/Manager, Grants Pass
Irrigation District, 200 Fruitdale
Drive, Grants Pass, OR 97527-5268,
Telephone (503) 476-2582.

Copies of the PR/DES are available for
inspection and review at the following
locations:

e Josephine County Public Library,
Grants Pass, Oregon

o Medford Public Library, Medford,
Oregon

e Rogue River Public Library, Rogue
River, Oregon.

FOR FURTHER INFORMATION CONTACT:

Bureau of Reclamation, Pacific
Northwest Region, Attention: PN-6309,
1150 North Curtis Road, Boise, Idaho

83706-1234. Telephone (202) 378-5087.

NUCLEAR REGULATORY
COMMISSION

[Docket No. 50-219]

GPU Nuclear Corporation;
Consideration of issuance of
Amendment to Facility Operating
License, Proposed No Significant
Hazards Consideration Determination,
and Opportunity for a Hearing

The U.S. Nuclear Regulatory
Commission (the Commission) is
considering issuance of an amendment
to Facility Operating License No. DPR-
16, issued to GPU Nuclear Corporation
(GPUN/the licensee) for operation of the
Opyster Creek Nuclear Generating Station
(OCNGS) located in Ocean County, New
Jersey.

The proposed amendment would
revise Technical Specification 5.3.1.E to
allow 2645 fuel assemblies to be stored
in the fuel pool. This is an increase of
45 fuel assemblies from the current limit
of 2600. The 45 additional storage
location currently exist in the racks in
the fuel pool. They were included in the
re-racking project allowed by License
Amendment No. 76 but were not
incorporated in the Technical
Specifications since, at the time, it was
believed they would not be needed.

Before issuance of the proposed
license amendment, the Commission
will have made findings required by the
Atomic Energy Act of 1954, as amended
(the Act) and the Commission’s
regulations.

The Commission has made a
proposed determination that the
amendment request involves no
significant hazards consideration. Under
the Commission's regulations in 10 CFR
50.92, this means that operation of the
facility in accordance with the proposed
amendment would not (1) involve a
significant increase in the probability or
consequences of an accident previously
evaluated; or (2) create the possibility of
a new or different kind of accident from
any accident previously evaluated; or
(3) involve a significant reduction in a
margin of safety. As required by 10 CFR
50.91(a), the licensee has provided its
analysis of the issue of no significant
hazards consideration, which'is
presented below:

1. The operation of the Oyster Creek

Nuclear Generating Station, in accordance
with the proposed amendment, will not
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involve a significant increase in the
probability or consequences of an acecident
previously evaluated.

There are no changes in the existing
provisions for load handling in the vicinity
of the spent fuel pool associated with the
proposed increase in licensed storage
capacity. OCNGS Technical Specification
5.3.1.B limits the loads carried over the spent
fuel pool to no greater than the weight of one
fuel assembly. Therefore, accidents involving
the mispositioning or drop of a fuel assembly
establish the extent of accident probability or
consequences. The Abnormal Positioning of
a Fuel Assembly Outside the Storage Rack
and the Dropped Fuel Assembly accident
scenarios are addressed as follows:

a. The probability of occurrence of the
above accidents is not affected by the racks
themselves or the stored fuel. Since no
physical changes are being made to the racks,
an increase in licensed storage capacity
cannot increase the probability of these
accidents,

b. The consequences of abnormal
positioning of a fuel assembly outside the
storage rack were evaluated. Since the storage
rack criticality calculations were made using
an infinite array of storage cells with no
neutron leakage, positioning a fuel assembly
outside and adjacent to the actual finite rack
can add reactivity, but would, because of
neutron leakage, result in a lower K.y than
the K, calculated for the infinite array. Thus,
additional stored fuel assemblies will not
increase consequences of this type of
accident than those previously evaluated.

¢, The consequences of a dropped fuel
assembly striking either the base of the rack
or the top of a storage location and the
reactivity effects were also evaluated in the
licensing report supporting Amendment 76.
In all cases, the evaluated integrity of the
racks was not exceeded. Also, the dropped
fuel assembly did not constitute a criticality
hazard because the infinite multiplication
factor of the fuel storage racks was not
materially altered. An increase in fuel
enrichment does not increase consequences
since the GE-9 assemblies’ mechanical
specifications are bounded by previous
designs and consequences are not dependent
on U-235 enrichment. Thus, since no
physical alteration of the storage racks is
necessary to store 45 additional fuel
assemblies the consequences of this type of
accident are not increased.

2. The operation of Oyster Creek Nuclear
Generating Station, in accordance with the
proposed amendment, will not create the
possibility of a new or different kind of
accident from any accident previously
evaluated.

The increase in licensed spent fuel pool
storage capacity involves the addition of 45
fuel assemblies. The increased structural
loading has already been accounted for in the
analyses reviewed by the NRC staff in
support of Amendment 76. There are no
physical changes to the fuel pool cooling.
These systems are capable of handling the
additional duty originating from the
additional fuel. Criticality accidents or
malfunctions also do not change becausé the
analysis assumes an infinite array of fuel and
Boraflex gaps have been conservatively

accounted for. Therefore, there is no

- possibility for an accident or malfunction of

a different type than previously evaluated,

3. The operation of Oyster Creek Nuclear
Generating Station, in accordance with the
proposed amendment, will not involve a
significant reduction in a margin of safety

The margin of safety, when applied toa
storage expansion, needs to address nuclear
criticality, thermal-hydraulic, mechanical,
material and structural adequacy

Nuclear Criticality

The acceptance criterion for criticality as
established in Technical Specification
5.3.1.A, is that the neutron multiplication
factor shall be less than or equal to 0.95,
including all uncertainties. .

Since the increase in licensed capacity to
2,600 storage locations, the maximum
allowable average enrichment was increased
twice. The original analysis was for 3.01%
U=235 enrichment fuel with no credit for
Gd:05. Subsequent analyses increased the
maximum allowable enrichment to 3.8% and
then 4.0% U-235. Both analyses take credit
for Gd05 requiring a minimum of 7 (seven)
rods containing 3.0% or more Gd.0s.

Subsequent to the rack installation, an
industry concern was raised with the
discovery of the formation of gaps in Boraflex
panels. The problem of gap formation in the
boraflex and its impact on criticality has been
addressed. The criticality analysis was
updated to take into account the presence of
gaps. including projected gap formation is
coplanar. The fuel pool K for the 4.0% U~
235 enriched fuel with at least 7 (seven)
Gd,05 rods at peak reactivity is 0.9174 and
increases to 0.945 with 3.9 inch coplanar
gaps in the Boraflex which is below the 0.95
limit. Oyster Creek maintains a Boraflex
surveillance program to ensure the
assumptions used in the analysis remain
valid.

Since all criticality analyses were
performed with an infinite lattice, it is valid
for a spent fuel pool capacity of 2,645 fuel
assemblies. Therefore, there is no decrease in
the margin of safety.

Thermal-Hydraulic

The heat load analysis performed for the
expansion to 2600 licensed storage.locations
considered all 2,645 actual storage locations
filled. Therefore, the initial conclusions are
not changed and no re-analysis is required.
The thermal-hydraulic calculations which
used 125° F pool water temperature, have
shown that the cladding temperatures (<219°
F) will be well below the local fuel pool
water saturation temperature of
approximately 240° F. The maximum
cladding temperatures will be low enough to
preclude nucleate boiling:

Analysis has demonstrated that with an
abnormal heat load from 2,732 fuel
assemblies in the spent fuel pool, the
temperature of the pool will be maintained
within the Technical Specification limit to
125° F. Therefore, since this limit will be
maintained, other restrictions such as the
temperature differential of the spent fuel pool
liner will also be maintained. Thus, there is
no reduction in the margin of safety from a
thermal-hydraulic point of view.

Mechanical and Structural

The additional 45 storage locations were
part of the fuel pool expansion of which only
2,600 fuel assemblies were licensed for
storage. The fuel storage racks are designed
to maintain the spent fuel assemblies in a
safe configuration through all environmenta!
and abnormal loadings, such as an SSE or
impact due to spent fuel assembly drop
Structural and seismic analyses of the racks
have established margins against tilting,
deflection or movement to preclude impact
of the racks with each other or with the pool
walls. It is shown that the rack modules will
undergo infinitesimal rotations if seismic
excitation 50% over the SSE loading are
imposed. The threshold of kinematic
instability is not even approached.

Analyses performed to arrive at the above
conclusions indicate that margins in all areas
of structural concern exist. The racks are
placed in the pool as individual stand-alone
structures, do not load pool walls directly,
and are uncoupled from pool liner
temperature rise.

To limit the out-of-phase motion of
adjacent racks due to non-symmetric loading
of the racks, Oyster Creek procedures for
loading spent fuel pool racks require the
racks to be loaded symmetrically, i.e. the
total fuel assemblies stored in any one
quadrant of a rack will not deviate by more
than 10% of the average of the four
quadrants. This limitation will remain in
effect for storage of 2,645 fuel assemblies.

In summary, the additional 45 fuel bundles
in storage will not decrease structural
margins since there is no associated physical
change to the storage facility and the 2,645
fuel assemblies were considered in the
original analysis which demonstrated that
the acceptance criteria were met.

The NRC staff has reviewed the
licensee's analysis and, based on this
review, it appear that the three
standards of 10 CFR 50.92(c) are
satisfied. Therefore, the NRC staff
proposes to determine that the
amendment request involves no
significant hazards consideration.

The Commission is seeking public
comments on this proposed
determination. Any comments received
within 30 days after the date of
publication of this notice will be
considered in making any final
determination.

Normally, the Commission will not
issue the amendment until the
expiration of the 30-day notice period.
However, should circumstances change
during the notice period such that
failure to act in a timely way would
result, for example, in derating or
shutdown of the facility, the
Commission may issue the license
amendment before the expiration of the
30-day notice period, provided that its
final determination is that the
amendment involves no significant
hazards consideration. The final
determination will consider all public
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and State comments received. Should
the Commission take this action, it will
publish in the Federal Register a notice
of issuance and provide for opportunity
for a hearing after issuance. The
Commission expects that the need to
take this action will occur very
infrequently.

Written comments may be submitted
by mail to the Rules Review and
Directives Branch, Division of Freedom
of Information and Publications
Services, Office of Administration, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, and should cite
the publication date and page number of
this Federal Register notice. Written
comments may also be delivered to
Room 6D22, Two White Flint North,
11545 Rockville Pike, Rockville,
Maryland, from 7:30 a.m. to 4:15 p.m.
Federal workdays. Copies of written
comments received may be examined at
the NRC Public Document Room, the
Gelman Building, 2120 L Street, NW.,
Washington, DC.

The filing of requests for hearing and
petitions for leave to intervene is
discussed below.

By January 19, 1995, the licensee may
file a request for a hearing with respect
to issuance of the amendment to the
subject facility operating license and
any person whose interest may be
affected by this proceeding and who
wishes to participate as a party in the
proceeding must file a written request
for a hearing and a petition for leave to
intervene. Requests for a hearing and a
petition for leave to intervene shall be
filed in accordance with the
Commission’s “Rules of Practice for
Domestic Licensing Proceedings’ in 10
CFR Part 2. Interested persons should
consult a current copy of 10 CFR 2.714
which is available at the Commission’s
Public Document Room, the Gelman
Building, 2120 L Street, NW.,,
Washington, DC, and at the local public
document room located at the Ocean
County Library, Reference Department,
101 Washington Street, Toms River,
New Jersey 08753. If a request for a
hearing or petition for leave to intervene
is filed by the above date, the
Commission or an Atomic Safety and
Licensing Board, designated by the
Commission or by the Chairman of the
Atomic Safety and Licensing Board
Panel, will rule on the request and/or
petition; and the Secretary or the
designated Atomic Safety and Licensing
Board will issue a notice of hearing or
an appropriate order.

As required by 10 CFR 2.714, a
petition for leave to intervene shall set
forth with particularity the interest of
the petitioner in the proceeding, and
how that interest may be affected by the

results of the proceeding. The petition
should specifically explain the reasons
why intervention should be permitted
with particular reference to the
following factors: (1) The nature of the
petitioner’s right under the Act to be
made party to the proceeding; (2) the
nature and extent of the petitioner’s
property, financial, or other interest in
the proceeding; and (3) the possible
effect of any order which may be
entered in the proceeding on the
petitioner’s interest. The petition should
also identify the specific aspect(s) of the
subject matter of the proceeding as to
which petitioner wishes to intervene.
Any person who has filed a petition for
leave to intervene or who has been
admitted as a party may amend the
petition without requesting leave of the
Board up to 15 days prior to the first
prehearing conference scheduled in the
proceeding, but such an amended
petition must satisfy the specificity
requirements described above.

No later than 15 days prior to the first
prehearing conference scheduled in the
proceeding, a petitioner shall file a
supplement to the petition to intervene
which must include a list of the
contentions which are sought to be
litigated in the matter. Each contention
must consist of a specific statement of
the issue of law or fact to be raised or
controverted. In addition, the petitioner
shall provide a brief explanation of the
bases of the contention and a concise
statement of the alleged facts or expert
opinion which support the contention
and on which the petitioner intends to
rely in proving the contention at the
hearing. The petitioner must also
provide references to those specific
sources and documents of which the
petitioner is aware and on which the
petitioner intends to rely to establish
those facts or expert opinion. Petitioner
must provide sufficient information to
show that a genuine dispute exists with
the applicant on a material issue of law
or fact. Contentions shall be limited to
matters within the scope of the
amendment under consideration. The
contention must be one which, if
proven, would entitle the petitioner to
relief. A petitioner who fails to file such
a supplement which satisfies these
requirements with respect to at least one
contention will not be permitted to
participate as a party.

Those permitted to intervene become
parties to the proceeding, subject to any
limitations in the order granting leave to
intervene, and have the opportunity to
participate fully in the conduct of the
hearing, including the opportunity to
present evidence and cross-examine
witnesses.

If a hearing is requested, the
Commission will make a final
determination on the issue of no
significant hazards consideration. The
final determination will serve to decide
when the hearing is held.

If the final determination is that the
amendment request involves no
significant hazards consideration, the
Commission may issue the amendment
and make it immediately effective,
notwithstanding the request for a
hearing. Any hearing held would take
place after issuance of the amendment.

If the final determination is that the
amendment request involves a
significant hazards consideration, any
hearing held would take place before
the issuance of any amendment.

A request for a hearing or a petition
for leave to intervene must be filed with
the Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, Attention:
Docketing and Services Branch, or may
be delivered to the Commission’s Public
Document Room, the Gelman Building,
2120 L Street, NW., Washington, DC, by
the above date. Where petitions are filed
during the last 10 days of the notice
period, it is requested that the petitioner
promptly so inform the Commission by
a toll-free telephone call to Western
Union at 1-(800) 248-5100 (in Missouri
1-(800) 342-6700). The Western Union
operator should be given Datagram
Identification Number N1023 and the
following message addressed to Phillip
F. McKee: petitioner’s name and
telephone number, date petition was
mailed, plant name, and publication
date and page number of this Federal
Register notice. A copy of the petition
should also be sent to the Office of the
General Counsel, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, and to Ernest L. Blake, Jr.,
Esquire, Shaw, Pittman, Potts &
Trowbridge, 2300 N Street, NW.,
Washington, DC 20037 attorney for the
licensee.

Nontimely filings of petitions for
leave to intervene, amended petitions,
supplemental petitions and/or requests
for hearing will not be entertained
absent a determination by the
Commission, the presiding officer or the
presiding Atomic Safety and Licensing
Board that the petition and/or request
should be granted based upon a
balancing of the factors specified in 1u
CFR 2.714(a)(1) (i)-(v) and 2.714(d).

The Commission hereby provides
notice that this is a proceeding on an
application for a license amendment
falling within the scope of section 134
of the Nuclear Waste Policy Act of 1982
(NWPA), 42 U.S.C. 10154. Under
section 134 of the NWPA, the
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Commiission, at the request of any party
to the proceeding must use hybrid
hearing procedures with respect to “any
matter which the Commission
determines to be in controversy among
the parties." The hybrid procedures in
section 134 provide for oral argument
on matters in controversy, proceeded by
discovery under the Commission’s
rules, and the designation, following
argument, of only those factual issues
that involve a genuine and substantial
dispute, together with any remaining
questions of law, to be resclved in an
adjudicatory hearing. Actual
adjudicatory hearings are to be held on
those issues found to meet the criteria
of section 134 and set for hearing after
oral argument.

The Commission’s rules
implementing section 134 of the NWPA
are found in 10 CFR Part 2, Subpart K,
“Hybrid Hearing Procedures for
Expansion of Spent Nuclear Fuel
Storage Capacity at Civilian Nuclear
Power Reactors” (published at 50 FR
41670, October 15, 1985) to 10 CFR
2.1101 et seq. Under those rules, any
party to the proceeding may invoke the
hybrid hearing procedures by filing with
the presiding officer a written request
for oral argument under 10 CFR 2.1109.
To be timely, the request must be filed
within 10 days of an order granting a
request for hearing or petition to
intervene. (As outlined above, the
Commission’s rules in 10 CFR Part 2,
Subpart G, and 2.714 in particular,
continue to govern the filing of requests
for a hearing or petitions to intervene,
as well as the admission of contentions.)
The presiding officer shall grant a
timely request for oral argument. The
presiding officer may grant untimely
request for oral argument only upon
showing of good cause by the requesting
party for the failure to file on time and
after providing the other parties an
opportunity to respond to the untimely
request. If the presiding officer grants a
request for oral argument, any hearing
held on the application shall be
concluded in accordance with hybrid
hearing procedures: In essence, those
procedures limit the time available for
discovery and require that an oral
argument be held to determine whether
any contentions must be resolved in
adjudicatory hearing. If no party to the
proceedings requests oral argument, or
if all untimely requests for oral
argument are denied, then the usual
procedures in 10 CFR Part 2, Subpart G,
apply.

lz-?o'r further details with respect to this
action, see the application for
amendment dated November 25, 1994,
which is available for public inspection
at the Commission's Public Document

Room, the Gelman Building, 2120 L
Street, NW., Washington DC, and at the
local public document room located at
the Ocean County Library, Reference
Department, 101 Washington Street,
Toms River, New Jersey 08753.

Dated at Rockville, Maryland, this 13th day
of December 1994,

For the Nuclear Regulatory Commission.
Alexander W. Dromerick,
Senior Project Manager, Project Directorate
I-4, Division of Reactor Projects—I/Ii, Office
of Nuclear Reactor Regulation.
[FR Doc. 94-31199 Filed 12-19-94; 8:45 am)
BILLING CODE 7550-01-M

[Docket Nos. 50-325, 50-324, 50-400 and
50-261]

Carolina Power & Light Company;
Brunswick Steam Electric Plant, Units
1 and 2, et al.; Environmental
Assessment and Finding of No
Significant Impact

The U.S. Nuclear Regulatory
Commission (the Commission) is
considering issuance of an exemption
from certain requirements of its
regulations to Facility Operating License
Nos, DPR-71, DPR-62, DPR-23, NPF-
63, issued to the Carolina Power & Light
Company (the licensee) for the
operation of the Brunswick Steam
Electric Plant, Units 1 and 2
(Brunswick), H.B. Robinson Steam
Electric Plant, Unit No. 2 (Robinson),
and Shearon Harris Nuclear Power
Plant, Unit 1 (Harris).

The facilities consist of two boiling
water reactors at the Brunswick site in
Brunswick County, North Carolina; a
pressurized water reactor at the
Robinson site in Darlington Couanty,
South Carolina; and a pressurized water
reactor in Wake County and Chatham
County, North Carolina,

Environmental Assessment
Identification of the Proposed Action

The exemption would allow
implementation of a hand geometry
biometric system of site access control
so that photograph identification badges
can be taken offsite. The proposed
action is in accordance with the
licensee's application for exemption
dated July 29, 1994, as supplemented
December 5, 1994.

The Need for the Proposed Action

The proposed action would give an
exemption from certain requirements of
10 CFR 73.55, “Requirements for
physical protection of licensed activities
in nuclear power reactors agaiust
radiological sabotage.™

Pursuant to 10 CFR 73.55(a), the
licensee shall establish and maintain an
onsite physical protection system and
security organization. Paragraph 1 of 10
CFR 73.55(d), **Access Requirements,"
specifies that the “licensee shall control
all points of personnel and vehicle
access into a protected area.” Title 10 of
the Code of Federal Regulations,
paragraph 73.55(d)(5), specifies that “‘A
numbered picture badge identification
system shall be used for all individuals
who are authorized access to protected
areas without escort.” Paragraph
73.55(d)(5) also states that an individual
not employed by the licensee (i.e., a
contractor) may be authorized access to
protected areas without escort provided
the individual “receives a picture badge
upon entrance into the protected area
which must be returned upon exit from
the protected area.”

Currently, unescorted access into
protected areas of the Brunswick and
Robinson units is controlled through the
use of a photograph on a combination
badge and keycard (hereafter, these are
referred to as the badge). At the Harris
unit unescorted access into protected
areas is controlled through the use of a
Ehologrsph on a badge and a separate

eycard. The security officers at each
entrance station use the photograph on
the badge to visually identify the
individual requesting access. The
badges for both licensee employees and
contractor personnel who have been
granted unescorted access are issued
upon entrance at each entrance/exit
location and are returned upon exit, The
badges are stored and are retrievable at
each entrance/exit location. In
accordance with 10 CFR 73.55(d}(5),
contract individuals are not allowed to
take badges offsite. In accordance with
the plants’ physical security plans,
neither licensee employees nor
contractors are allowed to take badges
offsite.

The licensee proposes to implement
an alternative unescorted access control
system which would eliminate the need
to issue and retrieve badges at éach
entrance/exit location and would allow
all individuals with unescorted access
to keep their badges with them when
departing the site. An exemption from
10 CFR 73.55(d)(5) is required to permit
contractors to take their badges offsite
instead of returning them when exiting
the site.

Under the proposed system,
individuals who are authorized for
unescorted entry into protected areas
would have the physical characteristics
of their hand (hand geometry) registered
with their badge number in the access
control system. When an individual
enters the badge into the card reader
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and places the hand on the measuring
surface, the system would record the
individual’s hand image. The unique
characteristics of the extracted hand
image would be compared with the
previously stored template to verify
authorization for entry. Individuals,
including licensee employees and
contractors, would be allowed to keep
their badge with them when they depart
the site.

Based on a Sandia report entitled “A
Performance Evaluation of Biometric
Identification Devices” (SAND91-0276
UC-906 Unlimited Release, Printed June
1991) and on the licensee’s experience
with the current photo identification
system, the licensee demonstrated that
the proposed hand geometry system
would provide enhanced site access
control. Since both the badge and hand
geometry would be necessary for access
into the protected area, the proposed
system would provide for a positive
verification process. Potential loss of a
badge by an individual, as a result of
taking the badge offsite, would not
enable an unauthorized entry into the
protected area. The licensee will
implement a process for testing the
proposed system to ensure continued
overall level of performance equivalent
to that specified in the regulation. The
Physical Security Plans for the
Brunswick, Robinson, and Harris sites
will be revised to include
implementation and testing of the hand
geometry access control system and to
allow licensee employees and
contractors to take their badges offsite.

The access will continue to be under
the observation of security personnel. A
numbered picture badge identification
system will continue to be used for all
individuals who are authorized access
to protected areas without escorts.
Badges will continue to be displayed by
all individuals while inside the
protected area.

With regard to potential
nonradiological impacts, the proposed
change does not affect nonradiological
plant effluents and has no other
environmental impact, Therefore, the
Commission concludes that there are no
significant nonradiological

environmental impacts associated with

the proposed action.- '

Environmental Impacts of ihe'Prc'Jposéd
Action

The Commission has completed its
evaluation of the proposed action and
concludes that this proposed action
would result in no significant
radiological environmental impact.

The change will not increase the
probability or consequences of
accidents, no changes are being made in

the types of any effluents that may be
released offsite, and there is no
significant increase in the allowable
individual or cumulative occupational
radiation explosure. Accordingly, the
Commission concludes that there are no
significant radiological environmental
impacts associated with the proposed
action.

With regard to potential
nonradiological impacts, the proposed
action does involve features located
entirely within the restricted area as
defined in 10 CFR Part 20. It does not
affect nonradiological plant effluents
and has no other environmental impact.
Accordingly, the Commission concludes
that there are no significant
nonradiological environmental impacts
associated with the proposed action.

Alternatives to the proposed Action

Since the Commission has concluded
there is no measurable environmental
impact associated with the proposed
action, any alternatives with equal or
greater environmental impact need not
be evaluated. The principal alternative
to the action would be to deny the
request. Such action would have no
effect on the environmental impact,
would not enhance the protection of the
environment, and would result in an
unjustified loss of cost savings to the
licensee.

Alternative Use of Resources

This action does not involve the use
of any resources not previously
considered in the Final Environmental
Statements for the Brunswick,
Robinson, and Harris units.

Agencies and Persons Consulted

The NRC staff consulted with the
North and South Carolina State officials
regarding the environmental impact of
the proposed action. The State officials
had no commend.

Finding of No Significant Impact

Based upon the environmental
assessment, the Commission concludes’
that the proposed action will not have
a significant effect on the quality of the
human environment. Accordingly, the

Commission has determined notto * - - °
 human environment. Therefore, the

prepare an environmental impact

* “statement for the proposed action.

For further details with respect to the
proposed action, see the licensee’s
letters dated July 29, 1994, as
supplemented December 5, 1994, which
are available for public inspection at the
Commission’s Public Document Room,
The Gelman Building, 2120 L Street,
NW., Washington, DC 20555, and at the
local public document rooms for
Brunswick Steam Electric Plant, Units 1

and 2, at the University of North
Carolina at Wilmington, William
Madison Randall Library, 601 S. College
Road, Wilmington, North Carolina
28403-3297; for the H.B. Robinson
Steam Electric Plant, Unit No. 2, at
Hartsville Memorial Library, 147 West
College, Hartsville, South Carolina
29550; and for the Shearon Harris
Nuclear Power Plant, Unit 1, at the
Cameron Village Regional Library, 1930
Clark Avenue, Raleigh, North Carolina.

Dated at Rockville, Maryland, this 14th day
of December.

For the Nuclear Regulatory Commission.
Michael L. Boyle,

Acting Director, Project Directorate II-1,
Division of Reactor Projects—1/II, Office of
Nuclear Reactor Regulation.

[FR Doc. 94-31197 Filed 12-19-94; 8:45 am|
BILLING CODE 7590-01-M

[Docket No. 50-629]

Yankee Atomic Electric Company;
Yankee Nuclear Power Station;
Issuance of Environmental
Assessment and Finding of No
Significant Impact

The U.S. Nuclear Regulatory
Commission (the Commission) is
considering issuing an order authorizing
the decommissioning of the Yankee
Nuclear Power Station (YNPS or plant),
that is licensed to the Yankee Atomic
Electric Company (YAEC or the
licensee) located in Franklin County,
Massachusetts.

Description of Proposed Action

YNPS has been shut down since
October 1, 1991, and was defueled
during February 1992.

Finding of No Significant Impact

The staff has reviewed the proposed
decommissioning against the
requirements in 10 CFR Part 51. Upon
conducting an Environmental
Assessment, the staff concluded that no
significant environmental impacts are
associated with the proposed SAFSTOR
and DECON decommissioning and that
the proposed decommissioning will not
significantly affect the quality, of the

Commission has determined, pursuant
to 10 CFR 51.13, not to prepare an
environmental impact statement for the
proposed decommissioning of the
YNPS.

The following documents contain
further details on this action: (1) The
application from the licensee of
December 20, 1993, as supplemented
August 5, August 22, October 24, and
October 26, 1994; (2) the Commission's
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related Safety Evaluation; and (3) the
Commission’s Environmental
Assessment and Finding of No
Significant Impact.

For the Nuclear Regulatory Commission.
Seymour H. Weiss,
Director, Non-Power Reactors and
Decommissioning Project Directorate,
Division of Project Support, Office of Nuclear
Reactor Regulation.
[FR Doc. 94-31198 Filed 12-19-94; 8:45 am]
BILLING CODE 7590-01-M

OFFICE OF THE UNITED STATES
TRADE REPRESENTATIVE

Trade Policy Staff Committee;
Generalized System of Preferences;
Initiation of a Review of “Reverse
Preferences’; Termination of the
Reviews of Worker Rights Practices
and the Protection of intellectual
Property Rights in the Dominican
Republic

AGENCY: Office of the United States
Trade Representative,

ACTION: Notice and solicitation of public
comment.

SUMMARY: The Uruguay Round Trade
Agreements Act (UR Act) renewed the
Generalized System of Preferences
(GSP) program until July 31, 1995. The
Statement of Administrative Action
(SAA) that accompanies the UR Act
provides that USTR will initiate a
review to determine whether any GSP
beneficiary country affords preferential
treatment, as a result of an economic
association agreement or otherwise, to
the products of a developed country,
other than the United States, that has, or
is likely to have, an adverse effect on
U.S. commerce. This notice announces
the review and invites public
comments,

This notice also announces the
successful termination of the reviews of
worker rights practices and the
protection of intellectual property rights
(IPR) in the Dominican Republic.

FOR FURTHER INFORMATION CONTACT:

GSP Subcommittee, Office of the United
States Trade Representative, 600 17th
Street, N.W., Room 513, Washington,
D.C. 20506. The telephone number is
(202) 395-6971.

SUPPLEMENTARY INFORMATION:
I, Background

The GSP program offers duty-free
access to the U.S. market for specified
products that are imported from
designated developing countries. The
GSP program is authorized by Title V of
the Trade Act of 1974, as amended (the

“GSP law") (19 U.S.C. 2461 et seq.). The
GSP law expired on September 30,
1994, but the UR Act extended the
current GSP program without
modification until July 31, 1995.

When the GSP program was originally
enacted in 1974, the Congress was
concerned about giving duty-free
privileges to some developing countries
that, in turn, treat imports from some
developed countries more favorably
than imports from the United States.
Such favorable treatment is called a
“reverse preference,"” and it
discriminates against U.S. export
interests.

Accordingly, section 502(b)(3) of the
GSP law provides that the President
shall not designate a country as a GSP
beneficiary if the country “affords
preferential freatment to the products of
a developed country, other than the
United States, which has, or is likely to
have, a significant adverse effect on
United States commerce.”

Congressional and Administration
concern about the adverse effect of
discriminatory “reverse preferences” on
U.S. commerce has been rekindied by
recent complaints about “reverse
preferences” that are allegedly granted
to imports from the European Union
(EU) by some agreements between the
EU and countries in Central and Eastern
Europe. Therefore, as provided in the
SAA that accompanies the UR Act, the
Administration intends to conduct a full
review of “reverse preferences’’ that
may be granted by beneficiaries of the

GSP program.
I1. GSP Review

The SAA provides that, upon
enactment, USTR will initiate a GSP
review to determine whether any GSP
beneficiary grants preferential treatment
to imports from another developed
country that has, or is likely to have, an
adverse effect on U.S. commerce. This
review will consider “reverse
preferences” granted by any GSP
beneficiary, but it is expected to focus
principally, although not exclusively,
on countries in Central and Eastern
Europe that have association agreements
with the EU.

USTR is directed to solicit public
comments and to seek information from
U.S. Embassies in GSP beneficiary
countries. Ninety days thereafter, USTR
will determine whether the ““reverse
preferences” granted by a GSP
beneficiary have or may have an adverse
effect on U.S. export interests sufficient
to warrant further review. If so, USTR
will enter into bilateral consultations
with that country with the goal of
eliminating the “reverse preferences.’
Nine months later, USTR will make a

determination of whether the “reverse
preferences” have, or are likely to have,
a significant adverse effect on U.S.
commerce.

If USTR makes an affirmative
determination, the country’s status as a
beneficiary developing country will be
withdrawn or suspended, unless the
country has agreed to eliminate the
significant adverse effect. The review
will terminate if the determination is
negative.

I11. Public Comments

Interested parties are invited to
submit comments regarding
discriminatory “reverse preferences’
that are granted by a GSP beneficiary
country, and their effect on U.S.
commerce. Interested parties are invited
to report on any association agreements,
or similar agreements, under which a
GSP beneficiary country grants
preferential treatment to products of
another developed country, that has or
may have an adverse effect on U.S.
export interests. Preferential treatment
may include preferential tariff
treatment, as well as preferential non-
tariff treatment (e.g., quotas). Interested
parties are urged to give specific
examples of U.S. export interests that
have been adversely affected by “‘reverse
preferences.”

In particular, interested parties are
urges to be as specific as possible about:
(1) Any product that is subject to
different rates of duty by a GSP
beneficiary country depending upon
whether the product is imported from
the United States or another developed
country, such as the EU; (2) the various,
actual, applicable rates of duty (i.e.,
bound, applied, preferential), as well as
any scheduled rate reduction; (3) the
level of trade in the subject product that
the United States and other developed
countries have with the GSP
beneficiary; and (4) the size of the
market in the beneficiary country.

Comments must be submitted in 15
copies, in English, to the Chairman of
the GSP Subcommittee, Trade Policy
Staff Committee, 600 17th Street, N.W.,
Room 513, Washington, D.C. 20506.
Comments must be received no later
than 5 p.m. on Wednesday, January 25,
1995. Information and comments will be
subject to public inspection by
appointment with the staff of the USTR
Public Reading Room, except for
information granted “business
confidential” status pursuant to 15 CFR
2003.6 and 2007.7. If the document
contains business confidential
information, 15 copies of a
nonconfidential version of the
submission along with 15 copies of the
confidential version must be submitted.
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The confidential version of the
submission should be clearly marked
“Submitted in Confidence’ at the top
and bottom of each and every page of
the document. A nonconfidential
summary of the confidential
information must be included with the
confidential submission, along with a
written explanation of why the
confidential material should be
protected. The version which does not
contain business confidential
information (the public version) should
also be clearly marked at the top and
bottom of each and every page (either
“‘public version'" or *non-confidential”).

IV. Dominican Republic

In the 1993 Annual GSP Review, the
GSP Subcommittee reviewed the worker
rights practices and the adequacy and
effectiveness of IPR protection in the
Dominican Republic. Notwithstanding
evidence of some progress on worker
rights and IPR protection in the
Dominican Republic during the course
of the review, these two cases are
continued when the results of the 1993
Annual GSP Review were announced on
July 1, 1994, Since that decision, the
Dominican Republic has made
considerable progress on worker rights
and has continued to make progress on
IPR protection. In September, the
Motion Picture Export Association of
America, the domestic petitioner in the
IPR case, withdrew its petition. In
October, the AFL-CIO, the domestic
petitioner in the worker rights case,
withdrew its petition. Based on the
continuing progress on worker rights
and IPR protection in the Dominican
Republic, as well as the withdrawal of
the two petitions, the GSP reviews have
been terminated.

Frederick L. Montgomery,

Chairman, Trade Policy Staff Committee.

[FR Doc. 94-31214 Filed 12-19-94; 8:45 am]
BILLING CODE 3190-01-M

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-35087; File No. SR-CHX~
94-21] °

Self-Regulatory Organizations; Notice
of Filing of Proposed Rule Change and
Amendment No. 1 to Proposed Rule
Change by the Chicago Stock
Exchange, Incorporated Relating to the
Rules for the Listing and Trading of
Stock Index and Currency Warrants

December 12, 1994.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(**Act”), 15 U.S.C. 78s(b)(1), notice is

hereby given that on November 3, 1994,
the Chicago Stock Exchange,
Incorporated (“CHX" or “‘Exchange”)
filed with the Securities and Exchange
Commission (“Commission”’) the
proposed rule change as described in
Items I, 11, and I1I below, which Ttems
have been prepared by the self-
regulatory organization. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

1. Self-Regulatory Organizations
Statement of the Terms of Substance of
the Proposed Rule Change

The Exchange proposes to (1) amend
Article XXVIII, Rule 8 to revise the
listing criteria for stock index (“stock
index" or “index'’) warrants and
currency warrants (*‘currency
warrants’’),? (2) add a new Part V to the
Rules of the Exchange to provide rules
for the trading of index warrants, and (3)
amend Article X, Rule 3 of the
Exchange’s rules to specify the customer
margin requirements for the purchase or
short sale of index warrants. On Dec. 5,
1994, the CHX amended certain
surveillance related matters addressed
in the filing. See footnote 3, infra.

II. Self-Regulatory Organization’s
Statement of the Purpose of; and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
self-regulatory organization included
statements concerning the purpose of,
and basis for, the proposed rule change
and discussed any comments it received
on the proposed rule change. The text
of these statements may be examined at
the.places specified in Item IV below.
The self-regulatory organization has
prepared summaries, set forth in section

' (A), (B) and (C) below, of the most

significant aspects of such statements.

(A) Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

Purpose

The Exchange proposes to: (1) amend
its listing guidelines for stock index and
currency warrants, (2) establish various
new rules for the trading of stock index
and currency warrants, and (3) establish
special customer margin requirements
for positions in stock index and
currency warrants.

! Currency warrants, as used in this filing, may
refer to warrants on individual currencies (or cross
currencies) or to warrants on a specific currency
index group (“currency index warrants").

Description of the Proposed Rules

CHX seeks to amend Article XXVIII,
Rule 8 of the Exchange’s rules to
provide a higher standard for warrant
issuers than currently exists.
Specifically, future warrant issuers
would be expected to have a minimum
tangible net worth in excess of
$150,000,000. Moreover, the aggregate
original issue price of all of a particular
issuer’s warrant offerings (combined
with offerings by its affiliates) that are
listed on a national securities exchange
or on NASDAQ would not be permitted
to exceed 25% of the issuer’s net worth
The proposed amendment will require
that each warrant issue will be
automatically exercised on either the
delisting date (if the issue is not listed
upon another organized securities
market) or upon expiration. Article
XXV, Rule 8 also will be amended to
provide that, for stock index warrants
where 25 percent or more of the value
of the underlying index is represented
by securities that are traded primarily in
the U.S., the opening prices of the U.S.
traded securities in the index will be
used to determine the settlement value
of the underlying index:

Article X, Rule 3 is being amended to
apply the customer margin requirements
used for broad based index and
currency options to index warrants and
currency warrants, respectively. Thus,
purchases of stock index and currency
warrants will require payment in full,
and short sales of stock index warrants
will require initial margin of: (i) 100
percent of the current value of the
warrant plus (ii) 15 percent of the
current value of the underlying broad
stock index less the amount by which
the warrant is out of the money up to
a maximum of five percent of the index
value. Short sales of currency warrants
similarly will follow the margin
requirements applicable to listed
currency options. The Exchange
proposes that the index and currency
warrant margin requirements be
permitted offset treatment for spread,
straddle and covered positions.?

Article Ll is being amended to add
definitions related to the listing, trading,
and margin requirements of stock index.
currency, and currency index warrants.

Proposed Part V of the Exchange rules
applies to the trading of index warrants
and currency warrants. Proposed Article
LIII, Rule 1 provides that, unless the
context otherwise requires or a specific

2The staff of the Commission has indicated to the
Exchange that it must request and obtain
appropriate interpretive or no-action relief from the
Commission in order to permit its index and
currency warrant margin requirements to allow
offset treatment for spread, straddle and covered
positions.
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rule in Part V applies; the provisions of
the Constitution and all other rules and
policies of the Exchange apply to
trading of such securities.

Proposed Article LIII, Rule 2 states
that no member or member organization
shall accept an order from a customer
for the purchase or sale of an index or
currency warrant unless the customer’s
account has been approved for options
trading pursuant to Exchange Article
XXVIII, Rule 3.

Proposed Article LIII, Rules 3, 4, 5,
and 6 require that the options rules for
suitability, discretionary account
trading, supervision of accounts and
customer complaints be applied to stock
index and currency warrants.

Proposed Article LIII, Rule 7 requires
approval by a Compliance Registered
Options Principal of all advertisements,
sales literature and educational material
issued by a member organization
pertaining to stock index and currency
warrants. The rule further requires
Exchange approval of all advertisements
and educational materials pertaining to
stock index and currency warrants.

Proposed Article LIII, Rule 8 provides
that position limits for stock index
warrants on the same index with
original issue prices of ten dollars or
less will be fifteen million warrants
covering all such issues. In addition,
with respect to warrants on the
Standard & Poor's MidCap 400 Index,
the position limit will be seven and one
half million Warrants covering all such
issues, provided the original issue
prices of the warrants are not greater
than $10. Further, with respect to
warrants on the Russell 2000 Index, the
position limit will be twelve and one
half million warrants. The rule provides
that warrants with an original issue
price of ten dollars or more will be
weighted more heavily than warrants
with an original issue price of ten
dollars or less in calculating position
limits, The rule gives the Exchange the
authority to require the liquidation of a
position in stock index warrants that is
in excess of the position limits set forth
in the rule, and commentary to the rule
provides procedures for allowing
limited exceptions to the position
limits.

Proposed Article LIII; Rule 9 provides
for exercise limits on stock index
warrants analogous to those found in
stock index options and states that such
limits are separate and distinct from any
exercise limits that may be imposed by
the issuers of stock index warrants.

Proposed Article LIII, Rule 10,
requires that the trading halt provisions
in Article IX, Rule 10A shall be applied
to the trading of stock index warrants.

Upon SEC approval of the foregoing
amendments, the Exchange proposes
that it will only file rule changes for
specific warrant issues where there is no
corresponding option or warrant on the
same underlying index already listed on
a national securities exchange or
NASDAQ. Accerdingly, when a listed
option or warrant overlies a particular
broad based index, the Exchange
proposes it be able to list warrants on
that index without further SEC review
and approval pursuant to Section 19(b)
of the Act,

Both initial and maintenance listing
standards for stock index warrants will
require that no more than 20% of the
securities in the underlying index, by
weight, may be comprised of foreign
securities or American depositary
receipts (“ADRs”) overlying foreign
securities that are not subject to
comprehensive surveillance sharing
agreements between the CHX and the
primary exchange on which the foreign
security (including a foreign security
underlying an ADR) is traded.? Finally,
prior to trading index or currency
warrants, the Exchange will distribute a
circular to its membership providing
guidance regarding member firm
compliance responsibilities (including
suitability recommendations) when
handling transactions in index or
currency warrants.

The Exchange believes the proposed
rule change is consistent with Section
6(b) of the Act in general and furthers
the goals of Section 6(b)(5) in particular
in that it is designed to prevent
fraudulent and manipulative acts and
practices, to promote just and equitable
principles of trade, to foster cooperation
and coordination with persons engaged
in facilitating transactions in securities,
and to remove impediments to and
perfect the mechanism of a free and
open market and a national market
system.

(B) Self-Regulatory Organization’s
Statement on Burden on Competition

The Exchange does not believe that
the proposed rule change will impose a
burden on competition.

¥ Telephone conversation between David T,
Rusoff, Foley & Lardner, and Stephen M. Youhn,
SEC, on December 5, 1994 (“Amendment No. 1"},
The Exchange proposes that the “20% test” be
applied in the same manner as that contained in
Securities Exchange Act Release No. 34157 (June 3,
1994), 59 FR 30062 (June 10, 1994) (Commission
approval order allowing the expedited trading
approval of certain narrow-based index options).

(C) Self-Regulatory Organization's
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

No written comments were solicited
or received with respect to the proposed
rule change,

III. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Within 35 days of the publication of
this notice in the Federal Register or
within such other period (i) as the
Commission may designate up to 90
days of such date if it finds such longer
period to be appropriate and publishes
its reasons for so finding or (ii) as to
which the self-regulatory organization
consents, the Commission will:

(A) By order approve the proposed
rule change, or

(B) Institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing.
Persons making written submission
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, N\W.,
Washington, D.C. 20549. Copies of the
submissions, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying at
the principal office of the above-
referenced self-regulatory organization.
All submissions should refer to file
number in the caption above and should
be submitted by January 10, 1995.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.*

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. 94-31204 Filed 12-19-94; 8:45 am|
BILLING CODE 8010-01-M

+17 CFR 200.30-3(a)(12) (1993).
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[Release No. 34-35096; File No. SR-MSTC~
94-14]

Self-Regulatory Organizations;
Midwest Securities Trust Company;
Notice of Filing and Order Granting
Accelerated Approval of Proposed
Rule Change Implementing a Fixed
Income Transaction System
Automated Book Entry Feature for
Municipal Bonds

December 13, 1994.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”),! notice is hereby given that on
October 21, 1994, the Midwest
Securities Trust Company (“MSTC")
filed with the Securities and exchange
Commission (“Commission’) the
proposed rule change as described in
Items I and 11 below, which Items have
been prepared primarily by MSTC. The
Comimnission is publishing this notice
and order to solicit comments from
interested persons and to grant
accelerated approval of the proposed
rule change.

I. Self-Regulatory Organization's
Statement of the Terms of Substance of
the Proposed Rule Change

MSTC proposes to adopt a new
automated book entry feature for
municipal bonds.

IL. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission,
MSTC included statements concerning
the purpose of and basis for the
proposed rule change and discussed any
comments it received on the proposed
rule change. The text of these statements
may be examined at the places specified
in Item IV below. MSTC has prepared
summaries, set forth in section (A), (B),
and (C) below, of the most significant
aspects of such statements. :

(A) Self-Regulatory Organization's
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

Under the proposed rule filing, MSTC
proposes to adopt ansautomated book
entry movement feature to work in
conjunction with the Midwest Clearing
Corporation’s (“MCC") interface 2 with

115 U.S.C. 78s(b)(1) (1988).

2 For a complete description of the Midwest
Clearing Corporation’s and the Stock Clearing
Corporation of Philadelphia’s interface with NSCC's
FITS for municipal securities, refer to Securities
Exchange Act Release No. 33524 (January 26, 1994},
59 FR 4958 [File Nos. SR-MCC-93-04 and SCCP-
93-03] (order approving interfaces with NSCC's
FITS).

the National Securities Clearing
Corporation’s (“NSCC”) fixed income
transaction system (“FITS”) for
municipal securities.? The book entry
movement feature for municipal
securities transactions compared
through FITS will be similar in
functionality and procedure to the
current institutional delivery system
where book entry delivery is set up in
advance for automatic settlement on
settlement date. A municipal bond trade
entered for comparison into FITS will
be set up for automatice book entry
delivery once the trade achieves a
compared status as long as the
settlement date entered for the trade is
a date in the future of the trade date.
New issue or unusual trade types that
compare without a settlement date or
items that compare on or after
settlement date will not be subject to
automatice book entry delivery. These
exception items must be submitted
manually,

Participants will have the flexibility
to specify the position from which an
automatic book entry delivery should
originate. MSTC expects that this
decision often will be based on the most
frequently used safekeeping position as
identified on the participant’s account
profile. Participants will have the option
of changing this standing origination
location as necessary.

(B) Self-Regulatory Organization’s
Statement on Burden on Competition

MSTC does not believe that the
proposed rule change will impose a
burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act.

(C) Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

Comments were neither solicited nor
received.

I11. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Section 17A(b) (3)(F) 4 of the Act
requires the rules of a clearing agency be
designed to promote the prompt and
accurate clearance and settlement of
securities transactions. The Commission
believes that the automated book entry

3For a detailed description of NSCC's FITS, refer
10 Securities Exchange Act Release Nos. 32747
(August 13, 1993), 58 FR 44530 [File No. SR-
NSCC~93-02) (order approving implementation of
FITS for municipal securities) and 34867 (October
20, 1994), 59 FR 54018 [File No. SR-NSCC-94-16}
(order approving expansion of NSCC's FITS to
include corporate bonds and unit investment
trusts).

415 U.S.C. 78g-1(b)(3)(F) (1988).

delivery feature should help promote
prompt and accurate clearing and
settlement by reducing errors by
automatically generating book entry
movements on behalf of the delivering
MSTC participants for compared trades.
Section 17A(a)(2)(A)(i)  of the Act
directs the Commission to facilitate the
establishment of a national system for
the prompt and accurate clearance and
settlement of securities transactions.
The Commission believes that the
proposal furthers this goal by creating
cooperation by automating the process
of trades being cleared and settled at
Midwest Clearing Corporation and
MSTC.

MSTC has requested that the
Commission find good cause for
approving the proposed rule change
prior to the thirtieth day after the date
of publication of notice of the filing. The
Commission finds good cause for so .
approving the proposed rule change
because accelerated approval will allow
MSTC participants to utilize and to take
full advantage in a more timely fashion
of the benefits of the automated book
entry movement feature for municipal
securities.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing.
Persons making written submission
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, N.W.,
Washington D.C. 20549. Copies of the
submissions, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S,C. 552, will be
available for inspection and copying at
the Commission’s Public Reference
Section, 450 5th Street, N.W.,,
Washington, D.C. 20549. Copies of such
filings will also be available at the
principal office MSTC. All submissions
should refer to File No. SR-MSTC-84-
14 and should be submitted by January
10, 1995.

It is therefore ordered, pursuant to
Section 19(b)(2) of the Act, that the
proposed rule change (File No. SR—-
MSTC-94-14) be, and hereby is,
approved.

%15 U.S.C. 78q-1{a)(2)(A)(i) (1988).
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For the Commission by the Division of
Market Regulation, pursuant to delegated
authority.®
Margaret H. McFarland,

Deputy Secretary.
[FR Doc, 94-31168 Filed 12-19-94; 8:45 am]
BILLING CODE 8010-01-M

[Release No. 34-35098; File No. SR-MSTC~-
94-17]

Self-Regulatory Organizations;
Midwest Securities Trust Company;
Notice of Filing and Immediate
Effectiveness of Proposed Rule
Change Relating to the Legal Expert
System

December 13, 1994. ] .

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”),2 notice is hereby given that on
November 29, 1994, the Midwest
Securities Trust Company (“MSTC")
filed with the Securities and Exchange
Commission (*Commission”) the
proposed rule change as described in
ltems I, II, and III below, which Items
have been prepared primarily by MSTC.
The Commission is publishing this
notice to solicit comments on the
proposed rule change from interested
persons.

I. Self-Regulatory Organizations
Statement of the Terms and Substance
of the Proposed Rule Change

The purpose of the proposed change
is to change the pricing structure of the
Legal Expert System and to clarify
MSTC's policies with regard to the use
of the Legal Expert System.?

IL. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission,
MSTC included statements concerning
the purpose of and basis for the
proposed rule change and discussed any
comments it received on the proposed
rule change. The text of these statements
may be examined at the places specified
in Item IV below. MSTC has prepared
summaries, set forth in section (A), (B),
and (C) below, of the most significant
aspects of such statements.

©17 CFR 200.30-3{a)(12) (1994}

115 U.S.C. 78s{b)(1) (1988).

2For a complete description of the Legal Expert
System, refer to Securities Exchange Act Release
No. 33756 (March 11, 1994), 54 FR 13350 [File No,
SR~-MSTC-94-02]} (order approving a rule change
regarding the Legal Expert System’s fees and a
clarification disclaiming any liability on MSTC's
part for any misinformation contained in the Legal
Expert System),

(A) Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

MSTC proposes to amend a portion of
its services and the schedule of charges
relating to the Legal Expert System.
MSTC also proposes to clarify its
existing policy with respect to the use
of the Legal Expert System by
participants.

The Legal Expert System is a
computer program available to MSTC
participants which details the necessary
documentation for effecting a legal
transfer of securities based on industry
criteria and individual state regulations.
First, MSTC wishes to clarify that the
Legal Expert System is available only to
full MSTC participants; accordingly, it
is not available to pledgee participants
or limited purpose participants.
Furthermore, the Legal Expert System is
proprietary to MSTC; therefore,
participants may not provide third
parties with access to the Legal Expert
System without MSTC'’s prior written
approval. The new schedule of charges
will be effective January 1, 1995.

The text of the proposed rule change
is as follows with additions italicized
and with deletions bracketed:

MSTC Legal Expert System

[Participants that make inquiries in the
Legal Expert System: $750/month])

Terminal Inquiry

1-2500 inquiries per month: $0.50/
inquiry =

2,501-5,000: $0.35/inquiry

5,001-10,000: $0.35/inquiry

10,001 and over: $0.17/inquiry

MSTC full legal deposit participants
will receive a free inquiry for each legal
deposit submitted to MSTC. The free
inquiries are only valid in the month the
legal deposit is made.

The proposed rule change is
consistent with Section 17A of the Act
in that it provides for the equitable
allocation of reasonable fees and other
charges among participants using its
facilities.

(B) Self-Regulatory Organization's
Statement on Burden on Competition

MSTC believes that no burden will be
placed on'competition as a result of the
proposed rule change.

(C) Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

MSTC has not solicited or received
any comments. MSTC will notify the
Commission of any written comments it
receives,

1I1. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

The foregoing rule change has become
effective pursuant to section :
19(b)(3)(A) 3 of the Act and Rule 19b—
4(e) 4 thereunder in that it constitutes a
stated policy, practice, or interpretation
with respect to the meaning,
administration, or enforcement of an
existing rule and in that it establishes or
changes a due, fee, or other charge
imposed by MSTC. At any time within
sixty days of the filing of the proposed
rule change, the Commission summarily
may abrogate the rule change if it
appears to the Commission that such
action is necessary or appropriate in the
public interest, for the protection of
investors, or otherwise in furtherance of
the purposes of the Act.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views, and
arguments concerning the foregoing.
Persons making written submission
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, N.W.,
Washington, D.C. 20549. Copies of the
submissions, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communication relating to the proposed
rule change between the Commission
and any person, other than those that
may be withheld from the public in
accordance with the provisions of §
U.S.C. 552, will be available for
inspection and copying at the
Commission’s Public Reference Section,
450 Fifth Street N.W., Washington, D.C.
20549. Copies of such filing will also be
available for inspection and copying at
the principal office of MSTC. All
submissions should refer to File No.
SR-MSTC-94-17 and should be
submitted by January 10, 1995.

For the Commission, by the Division of
Market Regulation, pursuant to delegated

-authority,®

Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 84-31169 Filed 12-19-94; 8:45 am|

~ BILLING CODE 8010-01-M

e 4

315 U.S.C. 78s(b)(3)(A) (1988).
417 €FR 240.19b-4(e) (1094).
517 CFR 200.30-3(a)(12) (1994).
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[Release No. 34-35085; File No. SR-NYSE~
94-41)

Self-Regulatory Organizations; Notice
of Filing of Proposed Rule Change and
Amendment No. 1 to Proposed Rule
Change by the New York Stock
Exchange, Inc., Relating to the
Establishment of Uniform Listing and
Trading Guidelines for Stock Index and
Currency Warrants

December 12, 1994.

Pursuant to Section 19(b)(1) of the

. Securities Exchange Act of 1934
(*Act”), 15 U.S.C. 78s(b)(1), notice is
hereby given that on November 9, 1994,
the New York Stock Exchange, Inc.
(“NYSE" or “Exchange”) filed with the
Securities and Exchange Commission
(*“SEC” or “‘Commission”) the proposed
rule change as described in Items I, 11
and Il below, which Items have been
prepared by the self-regulatory
organization. The Commission is
publishing this notice to solicit
comments on the proposed rule change
from interested persons,

1. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The Exchange proposes to: (1) Amend
its listing guidelines for stock index
(“stock index" or “index"’) warrants and
currency warrants (‘‘currency
warrants'');! (2) establish various new
rules for the trading of stock index and
currency warrants; and (3) establish
special customer margin requirements
for positions in stock index and
currency warrants. On Dec. 8, 1994, the
NYSE amended certain surveillance
related matters addressed in the filing.
See footnote 3, infra.

The text of the proposal is available
at the Office of the Secretary, NYSE and
at the Commission.

II. Self-Regulatory Organization's
Statement of the P of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
self-regulatory organization included
statements concerning the purpose of
and basis for the proposed rule change
and discussed any comments it received
on the proposed rule change. The text
of these statements may be examined at
the places specified in Item IV below.
The self-regulatory organization has
prepared summaries, set forth in
sections (A), (B), and (C) below, of the

¥ Currency warrants, as used in this filing, may
refer to warrants on individual currencies (or cross
currencies) or to warrants on a specific currency
index group (“currency index warrants™).

most significant aspects of such
statements.

(A) Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

The NYSE proposes (1) to add a new
Rule 414 (Indéx and Currency Warrants)
in order (a) to prescribe procedures for
approving and supervising accounts that
trade currency warrants, currency index
warrants and stock index warrants and
(b) to prescribe stock index warrant
position and exercise limits, (2) to
replace Supplementary Material .30 to
Rule 405 (Diligence to Accounts), which
contains provisions that the proposed
rule change proposes to supersede, with
a cross reference to proposed Rule 414,
(3) to amend existing Rule 431 (Margin
Requirements) to modify currency
warrant and stock index warrant margin
requirements and to establish currency
index warrant margin requirements, (4)
to amend Para. 703.15 (Foreign
Currency Warrants and Currency Index
Warrants) of the Exchange's Listed
Company Manual to modify the listing
standards for currency warrants and to
establish listing standards for currency
index warrants, and (5) to amend Para.
703.17 (Stock Index Warrants Listing
Standards) of the Exchange’s Listed
Company manual to modify the listing
standards for stock index warrants.

The provisions of proposed Rule 414
include (a) provisions governing the
approval, supervision and suitability of
customers, which for the most part
follow the Rules that the Exchange
applies in respect of trading in stock
index options, and (b) stock index
warrant position limits. It also includes
a newly added stock index warrant
exercise limit. A more detailed
discussion of the provisions of the
proposed rule change follows.

Paragraph (a) of Rule 414 defines
relevant terms.

Paragraph (b) of Rule 414 specifies
that the Rule applies to Exchange
trading in currency warrants, currency
index warrants and stock index
warrants and that other Exchange Rules
and the Exchange'’s Constitution also so

apgly. ;
aragraph (c) of Rule 414 establishes
position limits for stock index warrants.
For a position of stock index warrants
with an original issue price of $10 or
less, the position limit is 15 million
index warrants. For a position of stock
index warrants with an original issue
price in excess of $10, the number of
such warrants is converted to the
equivalent number of warrants that the
position would contain if the issuer had
originally priced the issue at $10. Thus,

1 million stock index warrants with an
original issue price of $20 would
represent the equivalent of 2 million
stock index warrants with an original
issue price of $10 ($20/$10 x 1 million
stock index warrants) and the 15 million
stock index warrant position limit
would apply to the 2 million stock
index warrant “equivalents.” Paragraph
(c) also provides procedures for
allowing limited exceptions to those
position limits as circumstances
warrant.

Paragraph (d) of Rule 414 imposes
exercise limits on stock index warrants
equal to the position limits. The
exercise limits are separate and distinct
from any limits the issuer of the stock
index warrant may impose.

Paragraph (e) of Rule 414 applies the
options rule counterpart to stock index
warrant trading halts.

Paragraph (f) of Rule 414 requires a
member or member organization to have
approved an account for options trading
pursuant to the standards and
procedures set forth in Rule 721
(Opening of Accounts) before the
account can trade currency warrants,
currency index warrants and/or stock -
index warrants. Paragraphs (g}, (h), (i)
and (j) of Rule 414 apply options rule
counterparts to trading in currency
warrants, currency index warrants and
stock index warrants in the areas of
supervision of accounts (see Rule 722
(Supervision of Accounts)), suitability
(see Rule 723 (Suitability)),
discretionary accounts (see Rule 724
(Discretionary Accounts}), and customer
complaints (see Rule 732 (Customer
Complaints)). g

Paragraph (k) of Rule 414 applies the
options rule counterpart (see Rule 791
(Communications to Customers)) to
communications to customers relating
to currency warrants, currency index
warrants and/or stock index warrants, In
addition, Paragraph (k) requires those
communications to state that currency
warrants, currency index warrants and
stock index warrants, unlike
standardized options, are subject to
issuer’s credit risks and warrant terms
and conditions that may differ from
those that apply to other warrant issues
overlying the same currency or index.
The paragraph also advises that the
prospectus requirements of the
Securities Act of 1933 apply to certain
communications.

Paragraph (1) of Rule 414 requires
that, where 25 percent or more of the
value of an underlying index stock
group is represented by securities of
United States issuers, the calculation of
a stock index warrant’s settlement value
must use the opening prices of those
securities on the U.S. markets.
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Supplementary Material .30 to Rule
405 is amended to cross-reference Rule
414 and to delete (a) the statement that
the suitability requirements of Rule 723
apply to stock index warrants and (b)
the recommendation that the account
approval requirements of Rule 721 be
applied to stock index warrants.
Paragraphs (f) and (h) of Rule 414
sugersede those notions.

he Exchange proposes to amend
those portions of the Rule 431 margin
requirements that apply to margin on
foreign currency options and options on
broad index stock groups so as to apply
the same margin requirements to
currency warrants and stock index
warrants, respectively, and to establish
currency index warrant margin
requirements. For example, stock index
warrants will follow broad index
options in requiring margin of (A) 100
percent of the current market value of
all “long” stock index warrants and (B)
in the case of “‘short” positions in stock
index warrants, (1) 100 percent of the
current value of the option plus (2) 15
percent of the current value of the
underlying index stock group
multiplied by the applicable index
multiplier. The Exchange proposes that
its margin requirements be permitted
offset treatment for spread, straddle and
covered positions.2

The Exchange proposes to amend
Para. 703.15 of the Listed Company
Manual, which currently provides
listing standards for foreign currency
warrants, to cause it to apply to
currency index warrants, The Exchange
also proposes to amend Para 703.15 and
Para. 703.17 of the Listed Company
Manual (A) to change the issuer
“substantiality” requirement for $100
million in assets to $150 million in
tangible net worth, (B) to specify that
the issuer is expected to refrain from
issuing warrants where its aggregate
currency and index warrant offerings
exceed 25 percent of its net worth and
(C) to require in-the-money currency
and index warrants to be automatically
exercised at expiration if not otherwise
exercised.

In listing new stock index warrant or
currency index warrant issues for
trading on the Exchange, the Exchange
would submit a proposed rule change
only where a warrant issue overlies an
index on which warrants or options are
not already listed, whether on the
Exchange or on another self-regulatory

The Staff of the Commission has indicated to the
Exchange that it must request and obtain
appropriate interpretive or no-action relief from the
Commission in order to permit its index and
currency warrant margin requirements to allow
offset treatment for spread, straddle and covered
positions.

organization. Thus, an Exchange would
list for trading index warrants on
indexes that already underlie listed
options or warrants without further
Commission review and approval
pursuant to Section 19(b) of the Act.
Both initial and maintenance listing
standards for stock index warrants will
require that no more than 20% of the
securities in the underlying index, by
weight, may be comprised of foreign
securities that are not subject to
comprehensive surveillance sharing
agreements between the NYSE and the
primary exchange on which the foreign
security (including a foreign security
underlying an ADR) is traded.? Finally,
prior to trading index or currency
warrants, the Exchange will distribute a
circular to its membership providing
guidance regarding member firm
compliance responsibilities (including
suitability recommendations) when
handling transactions in index or
currency warrants.

The basis under the Act for the
proposed rule change is the requirement
under Section 6(b)(5) that an exchange
have rules that are designed to prevent
fraudulent and manipulative acts and
practices, to promote just and equitable
principles of trade, to foster cooperation
and coordination with persons engaged
in facilitating transactions in securities,
and to perfect the mechanism of a free
and open market and a national market
system, and, in general, to protect
investors and the public interest.

(B) Self-Regulatory Organization’s
Statement on Burden on Competition

The NYSE does not believe that the
proposed rule change will impose any
burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the 1934 Act.

(C) Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants or Others

The Exchange has not solicited, and
does not intend to solicit, comments on
the proposed rule change. The Exchange
has not received any unsolicited written
comments from members or other
interested parties.

3 Telephone conversation between Vincent
Patten, NYSE, and Stephen M. Youhn, SEC, on
December 8, 1994 (*‘Amendment No. 1"'). The
Exchange proposes that the “20% test™ be applied
in the same manner as that contained in Securities
Exchange Act Release No. 34157 (June 3, 1994), 59
FR 30062 (June 10, 1994) (Commission approval
order allowing the expedited trading approval of
certain narrow-based index options.)

IIL. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Within 35 days of the date of
publication of this notice in the Federal
Register or within such longer period (i)
as the Commission may designate up to
90 days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding or
(ii) as to which the self-regulatory
organization consents, the Commission
will:

(a) By order approve such proposed
rule change, or

(b) Institute proceedings to determine
whether the proposed rule change
should be disapproved,

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, N-W.,
Washington, D.C. 20549. Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying at
the Commission’s Public Reference
Section, 450 Fifth Street, N.-W.,
Washington, D.C. Copies of such filing
will also be available for inspection and
copying at the principal office of the
above-mentioned self-regulatory
organization. All submissions should
refer to the file number in the caption
above and should be submitted by
January 10, 1995,

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.*

[FR Doc. 94-31205 Filed 12-19-94; 8:45 am]
BILLING CODE 8010-01-M

417 CFR 200.30-3(a)(12) (1993).
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[Release No. 34-35092; File No. SR-NYSE~
94-42)

Self-Regulatory Organizations; Notice
of Filing of Proposed Rule Change by
New York Stock Exchange, Inc.,
Relating to the Mailing of interim
Financial Statements to Shareholders

December 12, 1994.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”), 15 U.S.C. 78s(b)(1), notice is
hereby given that on December 1, 1994,
the New York Stock Exchange, Inc.
(“NYSE"” or “Exchange”) filed with the
Securities and Exchange Commission
(“Commission”’) the proposed rule
change as described in Items I, Il and I
below, which Items have been prepared
by the self-regulatory organization. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The NYSE is proposing amendments
to Para. 203.02 of its Listed Company
Manual (the “Manual”) regarding the
mailing of interim financial statements
to shareholders of listed companies. The
rule, as amended, would state that
corporations that distribute interim
reports to shareholders should
distribute such reports to both registered
and beneficial shareholders.

1L Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
self-regulatory organization included
statements concerning the purpose of
and basis for the proposed rule change
and discussed any comments it received
on the proposed rule change. The text
of these statements may be examined at
the places specified in Item IV below.
The self-regulatory organization has
prepared summaries, set forth in
Sections A, B, and C below, of the most
significant aspects of such statements.

A. Self-Regulatory Organization's
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

Currently, the Exchange requires
listed companies to publish interim
earnings statements as press reports, but
does not require that such statements
also be sent to shareholders. The
practices of listed companies vary:
Some companies mail these reports to
all shareholders, some mail only to

registered holders, and some companies
do not mail interim reports at all.

Various groups, including the
American Society of Corporate
Secretaries and the Securities Industry
Association, have been reviewing this
area in an attempt to achieve some
uniformity among listed companies
with respect to their dissemination of
interim earnings reports to shareholders.
In balancing the benefit of requiring that
these reports be mailed to all
shareholders, and the high cost of doing
so, particularly as to “street name”
holders, a compromise position
developed. While companies would
continue not to be required to mail
interim reports to shareholders, if a
company did conduct such a mailing, it
was believed to be fair that'such reports
be mailed to both registered and
beneficial holders.

The compromise position is proposed
as an amendment to Para. 203.02 of the
Manual in the discussion of reporting
and disclosure by listed companies,

2. Statutory Basis

The basis under the Act for this
proposed rule change is the requirement
under section 6(b)(5) that an exchange
have rules that are designed to prevent
fraudulent and manipulative acts and
practices, to promote just and equitable
principles of trade, to foster cooperation
and coordination with persons engaged
in regulating, clearing, settling,
processing information with respect to,
and facilitating transactions in
securities, to remove impediments to
and perfect the mechanism of a free and
open market and a national market
system, and, in general, to protect
investors and the public interest.

B. Self-Regulatory Organization's
Statement on Burden on Competition
This proposed rule change does not
impose any burden on competition that
is not necessary or appropriate in
furtherance of the purposes of the Act.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

The Exchange has not solicited, and
does not intend to solicit, comments on
this proposed rule change. The
Exchange has not received any
unsolicited written comments from
members or other interested parties.

I1L. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Within 55 days of the publication of

this notice in the Federal Register or
within such other period (i) as the

Commission may designate up to 90
days of such date if it finds such longer
period to be appropriate and publishes
its reasons for so finding or (ii) as to
which the self-regulatory organization
consents, the Commission will:

(A) By order approve the proposed
rule change, or

(B) Institute proceedings to determine
whether the proposed rule change
should be disapproved.

1V. Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, DC 20549. Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying at
the Commission's Public Reference
Section, 450 Fifth Street, NW.,
Washington, DC 20549. Copies of such
filing will also be available for
inspection and copying at the principal
office of the NYSE. All submissions
should refer to File No. SR-NYSE-94-
42 and should be submitted by January
10, 1995,

For the Commission; by the Division of

Market Regulation, pursuant to delegated
authority.

Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 94-31206 Filed 12-19-94; 8:45 am|]

- BILLING CODE 8010-01-M

[Release No. 34-35088; File No. SR-PSE 94—
28]

Self-Regulatory Organizations; Notice
of Filing of Proposed Rule Change and
Amendment No. 1 to Proposed Rule
Change by the Pacific Stock Exchange,
Inc. Relating to the Establishment of
Uniform Listing and Trading
Guidelines for Stock Index and
Currency Warrants

December 12, 1994.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”), 15 U.S.C. 78s(b)(1), notice is
hereby given that on September 22,
1994, the Pacific Stock Exchange, Inc.
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(“PSE” or “Exchange”) filed with the
Securities and Exchange Commission
(““Commission”) the proposed rule
change as described in Items I, II, and
[T below, which Items have been
prepared by the self-regulatory
organization. The Commission is
publishing this notice to solicit
comments on the proposed rule change
from interested persons.

L. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change ’

The Exchange proposes to: (1) Amend
its listing guidelines for stock index

(“stock index’ or “index’’) warrants and

currency warrants (“‘currency
warrants”);! (2) establish various new
rules for the trading of stock index and
currency warrants; and (3) establish
special customer margin requirements
for positions in stock index and
currency warrants, On Dec. 5, 1994, the
PSE amended certain surveillance
related matters addressed in the filing,
See footnote 3, infra.

The text of the proposed rule change
is available at the Office of the
Secretary, PSE, and at the Commission.

IL. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
self-regulatory organization included
statements concerning the purpose of
and basis for the proposed rule change.
The text of these statements may be
examined at the places specified in Item
IV below. The self-regulatory
organization has prepared summaries,
set forth in Section (A), (B), and (C)
below, of the most significant aspects of
such statements.

(A) Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

The PSE proposes to: (1) Amend its
listing guidelines and establish uniform
rules for the trading of stock index and
currency warrants, and (2) establish
special customer margin requirements
for positions in stock index and
currency warrants,

The PSE seeks to amend Rule 7.18 to
provide higher standards for warrant
issuers than currently exists. In
particular, future warrant issuers would
be expected to have a minimum tangible
net worth in excess of $150 million. In
addition, the aggregate original issue

* Currency warrants, as used in this filing, may
refer to warrants on individual currencies (or cross
currencies) or to warrants on a specific currency
index group (““currency index warrants”).

price of all of a particular issuer's
warrant offerings (combined with
offerings by its affiliates) that are listed
on a national securities exchange or that
are National Market securities traded
through NASDAQ would not be
permitted to exceed 25% of the issuer’s
net worth. The proposed amendment
will require that each warrant issue will
be automatically exercised on either the
delisting date (if the issue is not listed
upon another organized securities
market) or upon expiration. Rule 7.18
also will be amended to provide that
opening prices (“a.m. settlement”) for
all U.S. traded securities will be used to
determine an index’s settlement value
where 25 percent or more of the value
of the index is represented by securities
whose primary trading market is in the
U.S

Rule 2.16 is being amended to apply
the current customer margin
requirements for broad based stock
index and currency options to stock
index and currency warrants,
respectively. Thus, purchases of stock
index and currency warrants will
require payment in full, and short sales
of stock index warrants will require
initial margin of: (i) 100 percent of the
current value of the warrant plus (ii) 15
percent of the current value of the
underlying broad stock index less the
amount by which the warrant is out of
the money up to a maximum of five
percent of the index value. Short sales
of currency warrants will follow the
margin requirements applicable to listed
currency options. The Exchange
proposes that its stock index and
currency warrant margin requirements
be permitted offset treatment for spread,
straddle and covered positions.2
Proposed Rule 8 of the Exchange rules
applies to the trading of index warrants
and currency warrants. Proposed Rule
8.1 provides that, unless the context
otherwise requires or a specific
provision of Rule 8 applies, the
provisions of the Constitution and all
other rules and polices of the Exchange
apply to trading of such securities.

Proposed Rule 8.4 states that no
member or member organization shall
accept an order from a customer for the
purchase or sale of index or currency
warrants unless the customer’s account
has been approved for options trading
pursuant to Exchange Rule 9.18(b).
Furthermore, proposed Rules 8.5-8.8
require that the option rules pertaining

2The staff of the Commission has indicated to the
Exchange that it must request and obtain
appropriate interpretive or no-action relief from the
Commission in order to permit its index and
currency warrant margin requirements to allow
offset treatment for spread, straddle and covered
positions.

to suitability, discretionary account
trading, supervision of accounts and
customer complaints be applied to stock
index and currency warrants.

Proposed Rule 8.9 requires approval
by a Compliance Registered Options
Principal of all advertisements, sales
literature and educational material
issued by a member organization
pertaining to stock index and currency
warrants. The rule further requires
Exchange approval of all advertisements
and educational materials pertaining to
stock index and currency warrants.

Proposed Rule 8.10 provides that
position limits for stock index warrants
on the same index with original issue
prices of ten dollars or less will be
fifteen million warrants covering all
such issues. The rule provides that
warrants with an original issue price
greater than ten dollars will be weighted
more heavily than warrants with an
original issue price of ten dollars or less
in calculating position limits. The rule
also gives the Exchange the authority to
require the liquidation of a position in
stock index warrants that is in excess of
the position limits set forth in the rule,
and Commentary to the rule provides
procedures for allowing limited
exceptions to the position limits.

Proposed Rule 8.11 provides for
exercise limits on stock index warrants
analogous to those found in stock index
options and states that such limits are
separate and distinct from any exercise
limits that may be imposed by the
issuers of stock index warrants.

Proposed Rule 8.12 requires that the
trading halt provisions in Rule 7.11
shall be applied to trading in stock
index warrants.

Upon Commission approval of the
foregoing amendments, the Exchange
proposes it will only file rule changes
for specific warrant issues where there
is no corresponding option or warrant
on the same underlying broad based
index already listed on a national
securities exchange or NASDAQ.
Accordingly, when a listed option
overlies a particular broad based index,
the Exchange proposes it be able to list
warrants on that index without further
Commission review and approval
pursuant to Section 19(b) of the Act.

Both initial and maintenance listing
standards for stock index warrants will
require that no more than 20% of the
securities in the underlying index, by
weight, may be comprised of foreign
securities or American Depositary
Receipts (“ADRs”) overlying foreign
securities that are not subject to
comprehensive surveillance sharing
agreements between the PSE and the
primary exchange on which the foreign
security (including a foreign security
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underlying an ADR) is traded.?
Furthermore, Commentary .01 to
Proposed Rule 2.16 provides that stock
index and currency warrants listed on
the Exchange prior to SEC approval of
this filing shall continue to be governed
by those provisions of the Exchange's
rules that were applicable to such
warrants prior to approval of this filing.
Finally, prior to trading index or
currency warrants, the Exchange will
distribute a circular to its membership
providing guidance regarding member
firm compliance responsibilities
(including suitability recommendations)
when handling transactions in index or
currency warrants.

The Exchange believes that the
proposed rule change is consistent with
Section 6(b) of the Act, in general, and
furthers the objectives of Section 6(b)(5),
in particular, in that it will facilitate
transactions in securities.

(B) Self-Regulatory Organization’s
Statement on Burden on Competition

The Exchange does not believe that
the proposed rule change imposes a
burden on competition.

(C) Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

Written comments on the proposed
rule change were neither solicited nor
received.

111. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Within 35 days of the publication of
this notice in the Federal Register or
within such other period (i) as the
Commission may designate up to 90
days of such date if it finds such longer
period to be appropriate and publishes
its reasons for so finding or (ii) as to
which the self-regulatory organization
consents, the Commission will:

(A) By order approve the proposed
rule change, or

(B) Institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing.
Persons making written submissions

3Telephone conversation between Michael
Pierson, PSE, and Stephen M. Youhn, SEC, on
December 5, 1994 (“Amendment No. 1"). The
Exchange proposes that the *20% test” be applied
in the same manner as that contained in Securities
Exchange Act Release No. 34157 {June 3, 1994), 59
FR 30062 (June 10, 1994) (Commission approval
order allowing the expedited trading approval of
cortain narrow-based index options).

should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, DC 20549. Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying at
the Commission’s Public Reference
Section, 450 Fifth Street, NW.,
Washington, DC 20549. Copies of such
filing will also be available for
inspection and copying at the principal
office of the PSE. All submissions
should refer to File No. SR-PSE-94-28
and should be submitted by January 10,
1995.

For the Commission, by the Division of

Market Regulation, pursuant to delegated
authority,4

[FR Doc. 94-31207 Filed 12-19-94: 8:45 am]
BILLING CODE 8010-01-M

[Release No. 34-35090; File No. SR-Phlz—
94-49]

Self-Regulatory Organizations; Notice
of Filing of Proposed Rule Change and
Amendment No. 1 to Proposed Rule
Change by the Philadelphia Stock
Exchange, Inc. Relating to the
Establishment of Uniform Listing and
Trading Guidelines for Stock Index and
Currency Warrants

Decemnber 12, 1994.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”), 15 U.S.C. 78s(b)(1), notice is
hereby given that on November 30,

* 1994, the Philadelphia Stock Exchange,

Inc. (“Phlx” or “Exchange”) filed with
the Securities and Exchange
Commission (“Commission’’) the
proposed rule change as described in
Items I, I and 11T below, which Items
have been prepared by the self-
regulatory organization. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

1. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The Phlx proposes to amend: (1) Rule
803(e) to revise the listing criteria for
stock index (“stock index’’ or “index")
warrants and currency warrants

417 CFR 200,30-3(a}{12) (1993).

(“currency warrants"); * (2) Rule 722 to
specify the customer margin for the
purghase or short sale of index and
currency warrants; (3) Option Rules
1001, 1002, 1024, 1025, 1047A, 1049,
and 1070 thereby extending these trade
practice rules to currency and index
warrants; and (4) Rule 1000 to add
applicable definitions. On Dec. 2, 1994,
the Phlx amended certain surveillance
related matters addressed in the filing.
See footnote 3, infra.

The text of the proposed rule change
is available at the Office of the
Secretary, Phlx and at the Commission.

1L. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
Phlx included statements concerning
the purpose of and basis for the
proposed rule change and discussed any
comments it received on the proposed
rule change. The text of these statements
may be examined at the places specified
in Item IV below. The Phlx has prepared
summaries, set forth in Sections A, B,
and C below, of the most significant
aspects of such statements.

A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

The Purpose of this rule change is to:
(1) amend listing guidelines for stock
index and currency warrants, (2) amend
various rules thereby extending their
applicability to index and currency
warrants trading, and (3) establish
special customer margin requirements
for positions in stock index and
currency warrants.

The Phlx seeks to amend its listing
standards for currency and index
warrants, Phlx Rule 803(e) will provide
that issuers must have a minimum
tangible net worth in excess of $150
million. In addition, the aggregate
original issue price of all of a particular
issuer’s stock index or currency warrant
offerings (combined with offerings by its
affiliates) that are listed on a national
securities exchange or on NASDAQ
would not be permitted to exceed 25%
of the issuer’s net worth. The proposed
amendment will also provide for
automatic exercise of warrants upon
expiration and that opening prices will
be used to determine the settlement
value of an underlying index.

- Exchange Rule 722 1s being amended
to apply the customer margin required

! Currency warrants, as used in this filing, may
refer to warrants on individual currencies (or cross
currencies) or to warrants on a specific currency
index group (“currency index warrants").
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for broad based index and currency
options to stock index and currency
warrants, respectively. Thus, purchases
of stock index and currency warrants
will require payment in full, and short
sales of stock index warrants will
require an initial margin of 100 percent
of the current value of the warrant plus
15 percent of the current value of the
underlying index, less the amount by
which the warrant is out of the money,
up to a maximum of five percent of the
index value. Short sales of currency
warrants similarly will follow the
margin requirements applicable to listed
currency options. The Exchange
proposes that its index and currency
warrant margin requirements be
permitted offset treatment for spread,
straddle and covered positions.?

Exchange Option Rules 1024, 1025,
and 1070 concerning opening of
accounts, supervision of accounts, and
customer complaints will all be made
applicable to index and currency
warrants. Presently, Exchange Rule 1026
and 1027 respecting suitability and
discretionary accounts for option
transactions already are applicable to
index and currency warrants.

Rule 1049 respecting written
customer communications about listed
options will apply to index and
currency warrants and require approval
by a Compliance Registered Options
Principal of all advertisements, sales
literature and educational material
issued by a member organization
pertaining to stock index and currency
warrants. The Rule further requires
Exchange approval of all advertisements
and educational materials pertaining to
stock index and currency warrants.

Rule 1001 is being amended to
provide that index warrants on the same
index with original issuer prices of ten
dollars or less will be 15 million
warrants covering all such warrant
issues and that warrant issues with an
original issue price over ten dollars will
be weighted more heavily than warrants
with an original issue price of ten
dollars or less. Rule 1002 is being
amended to provide that the exercise
limits for index warrants will be
analogous to those found in stock index
options and that such limits are separate
and distinct from any exercise limits
imposed by the issuer of such warrants.

Rule 1047A regarding trading halts in
index options is being amended to

#The staif of the Commission has indicated to the
Exchange that it must request and obtain
appropriate interpretive or no-action relief from the
Commission in order to permit its index and
currency warrant margin requirements to allow
offset treatment for spread, straddle and covered
positions.

indicate that it also will apply to the
trading of index and currency warrants.

Rule 1000 will be amended to include
applicable definitions of “‘stock index
group,” “stock index warrant,”
“currency warrant,” “currency index
group’ and “currency index warrant.”

Upon Commission approval of the
foregoing amendments, the Exchange
proposes that it will only file rule
changes for specific warrant issues
where there is no corresponding option
or warrant on the same underlying
index already listed on a national
securities exchange or NASDAQ.
Accordingly, when a listed option or
warrant overlies a particular broad
based index, the Exchange proposes that
it be allowed to list warrants on that
index without further Commission
review and approval pursuant to
Section 19(b) of the Act.

Both initial and maintenance listing
standards for stock index warrants will
require that no more than 20% of the
securities in the underlying index, by
weight, may be compromised of foreign
securities or American Depositary
Receipts (“ADRs’") overlying foreign
securities that are not subject to
comprehensive surveillance sharing
agreements between the Phlx and the-
primary exchange on which the foreign
security (including a foreign security
underlying an ADR) is traded.? Finally,
prior to trading index or currency
warrants, the Exchange will distribute a
circular to its membership providing
guidance regarding member firm
compliance responsibilities (including
suitability recommendations) when
handling transactions in index or
currency warrants.

The Phlx believes the proposed rule
change is consistent with Section 6(b) of
the Act in general and furthers the
objectives of Section 6(b)(5) in
particular in that it is designed to
prevent fraudulent and manipulative
acts and practices and to promote just
and equitable principles of trade, and is
not designed to permit unfair
discrimination between customers,
issuers, brokers and dealers,

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The Exchange believes the proposed
rule change will impose no burden on
competition.

3Telephone conversation between Michele R.
Weisbaum, Phix, and Michael Walinskas, SEC, on
December 2, 1994 (“Amendment No. 1"}, The
Exchange proposes that the *'20% test” be applied
similarly to that contained in Securities Exchange
Act Release No. 34157 (June 3, 1994), 59 FR 30062
{June 10, 1994) (Commission approval order
allowing the expedited trading approval of certain
narrow-based index options),

C. Self-Regulatory Organization's
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

The Exchange has neither solicited
nor received written comments on the
proposed rule change.

II1. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Within 35 days of the publication of
this notice in the Federal Register or
within such other period (i) as the
Commission may designate up to 90
days of such date if it finds such longer
period to be appropriate and publishes
its reasons for so finding or (ii) as to
which the self-regulatory organization
consents, the Commission will:

(A) By order approve the proposed
rule change, or

(B) Institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV, Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, DC 20549. Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the
Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying at
the Commission's Public Reference
Section, 450 Fifth Street, NW.,
Washington, DC 20549. Copies of such
filing will also be available for
inspection and copying at the principal
office of the Phlx. All submissions
should refer to File No. SR-Phlx-94-49
and should be submitted by January 10,
1995.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.

Margaret H. McFarland,

Deputy Secretary

IFR Doc. 94-31208 Filed 12-19-94; 8:45 am|
BILLING CODE 8010-01-M

417 CFR 200 30-3{a)(12) (1993).
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[Release No. 34-35091; File No. SR-Phix-
94-66)

Self-Regulatory Organizations; Notice
of Filing and Immediate Effectiveness
of Proposed Rule Change by the
Philadelphia Stock Exchange, Inc. To
Adopt a Monthly Examinations Fee

December 12, 1994.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”), 15 U.S.C. 78s(b)(1), notice is
hereby given that on December 2,1994,
the Philadelphia Stock Exchange, Inc.
(“Phlx" or “Exchange") filed with the
Securities and Exchange Commission
(*Commission") the proposed rule
change as described in Items I, I and III
below, which Items have been prepared
by the self-regulatory organization. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.

1. Self-Regulatory Organization's
Statement of the Terms of Substance of
the Proposed Rule Change

The Phlx, pursuant to Rule 19b—4 of
the Act, proposes to adopt an
examinations fee applicable to Phlx
member and participant organizations
for which the Exchange is the
Designated Examining Authority
(“DEA"), effective January 1, 1995. The
following Phlx member/participant
organizations would be exempt from the
examinations fee: (1) Inactive
organizations; (2) organizations that
operate from the Exchange’s trading
floors; (3) organizations for any month
where they incur transaction or clearing
fees charged directly to them by the
Exchange or by its registered clearing
subsidiary, provided that the fees
exceed the examinations fee for that
month;! and (4) organizations affiliated
with an organization exempt from this
fee due to the second or third category.?

Affiliation includes an organization
that is a wholly owned subsidiary of, as
well as an organization controlled by or
under common control with, an
“exempt” member or participant
organization. An inactive organization is
one which had no securities-related
transaction revenue, as determined by

! The $1,000 threshold is required in order for a
firm to be exempt from the examinations fee. For
example, a firm with $600 in transaction fees for a
month is required to pay the full amount of the
$1,000 examinations fee. See letter from Gerald D
O'Connell, First Vice President, PHLX, to Glen
Barrentine, Branch Chief, SEC, dated December 12,
1994 (“Letter”).

2 Affiliated firms, which are exempt if affiliated
with an exempt organization, are permitted to
aggregate their respective transaction fees to meet
the $1,000 threshold, i.e., each firm is not required
to meet & separate threshold. See Letter, supra note
1

semi-annual FOCUS reports, as long as
the organization continues to have no
revenue each month.3 In order to
compensate for the extensive staff time
and costs associated with examining off-
floor firms who are net active
participants in Phix markets, the
Exchange is proposing to amend its fee
schedule by adopting a $1,000 per
month examination fee.

11. Self-Regulatory Organization's
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
self-regulatory organization included
statements concerning the purpose of,
and basis for, the proposed rule change
and discussed any comments it received
on the proposed rule change. The text
of these statements may be examined at
the places specified in Item IV below.
The self-regulatory organization has
prepared summaries, set forth in
Sections A, B, and C below, of the most
significant aspects of such statements.

A. Self-Regulatory Organization's
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

1. Purpose

Commission Rule 15b2-2(b) requires
that broker-dealers designated to a self-
regulatory organization (“SRO") be
examined for compliance with
applicable financial responsibility rules
within six months of registration with
the Commission. In addition, the
examining SRO must conduct an
examination within 12 months of
Commission registration to review
compliance with all other Commission
rules. Thereafter, examinations are
conducted on a periodic basis. In
accordance with Commission rules, the
Phlx administers an examinations
program conducting reviews of
organizations for which the Exchange is
the DEA. The examinations focus on an
organization's compliance with
applicable financial and record keeping
requirements, including net capital,
books and record maintenance,
Regulation T and financial reporting, of
the Phlx as well as the Commission.

The Examinations Department incurs
certain costs in the course of conducting
these examinations, including travel
and staff costs. Of course, such costs rise
when the offices of the organization
being reviewed are located outside of
the Philadelphia area. Staff time

3 A FOCUS report, Securities and Exchange
Commission Form X-17A-5, Financial and
Operational Combined Uniform Single Report, is
required by SEC Rule 17a-5 and Phix Rule 703(c)(i)

required to conduct an examination 1s
substantially longer when the
businesses of the firm are atypical of
those firms for which the Phix has
historically served as DEA. Because of
the familiarity that inherently results
from repeatedly conducting similar
examinations, Phlx Examinations staff
has accumulated substantial experience
regarding where to focus and locate
information revealing potential areas of
concern.

However, the Exchange is currently
the DEA for approximately one dozen
firms that engage in Phlx-atypical
businesses from remote locations. The
Phix is the DEA for firms located in
other geographic regions, which do not
transact business on the Exchange, and
trade products not available on the Phlx.
For instance, a Chicago-based firm
conducting proprietary trades in
government securities and a
Connecticut-based firm engaged in
convertible debt securities arbitrage are
examples of atypical Phlx firms. The
heightened costs, which include both
money as well as valuable staff time,
may be due to an atypically lengthy
examination, travel and specific training
regarding non-Phlx trading instruments.

addition to actual costs incurred in
conducting required examinations, the
Exchange notes that, as the DEA fora
firm, the Phlx, similar to other SROs,
also frequently performs an advisory
role respecting the regulatory
obligations of its member/participant
firms. This “service™ function may take
the form of answering telephone calls
and other questions of such firms
regarding Exchange and Commission
rules, as well as the types of procedures
such firm should have in place.
Initially, becoming a member/
participant firm of the Phlx, the
Exchange assists in the firm's set-up of
its financials and communicates with
the firm, providing sample forms and
general guidance. Thereafter, a firm may
require periodic follow-up advice.
These advisory costs to the Exchange of
serving as the DEA are greater for the
Phlx-atypical firms.

However, these heightened costs may
be offset by transaction charges and
related revenues received by the
Exchange if such firms trade in Phix
markets. In reviewing these costs, the
Exchange notes that Phlx member/
participant organizations may be
required to pay various fees and
transaction charges, which usually
constitute a large part of the revenue
collected by the Exchange. Organization
not trading on the Phlx escape these
fees, while the Exchange remains
obligated to administer various
regulatory functions, including costlier
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examinations. In the area of
examinations, the factor of staff time is
particularly pronounced.

In some cases, these firms do not
engage in business on the Phlx, and,
consequently, the heightened costs are
not offset by revenues derived from
these firms. Without this income source,
the Exchange has determined to adopt
an examinations fee in order to alleviate
certain costs of conducting
examinations. Curreatly, the Phlx does
not charge an examinations or DEA fee,
noting, in contrast, that most other SROs
in the U.S. impose direct examinations
fees.4 For the above reasons, therefore,
the Phlx is proposing such a fee for
those organizations for which it serves
as DEA—with certain exceptions. The
proposed examinations fee would apply
primarily to those member and
participant organizations which do not
execute trades on the Phlx.

In order to fairly allocate the proposed
examinations fee, the Exchange has.
determined to exempt those member
and participant organizations that
actively trade on the Exchange, thereby
counterbalancing examination costs
with transaction fees. Organizations that
for any month incur transaction or
clearing fees charged directly to them by
the Exchange or by its registered
clearing subsidiary would be exempt
from the fée, provided that the fees
exceed the examinations fee for that
month. Inactive organizations would be
exempt because examinations are not
customarily conducted for such
organizations. Compliance with the
inactive status will be determined by
gross securities-related transaction
revenues reported on the organization's
most recent semi-annual FOCUS report.
In addition, the organization must
continue to lack such revenues, as
determined monthly, in order to be
exempt from the examinations fee.

Similarly, a member or participant
organization that is wholly owned by,
controlled by, or under common control
with an organization operating from the
Phlx trading floor or generating
counterbalancing Phlx transaction or
clearing fees would be'exempt from this
fee, because the affiliated organization is
generating transaction or clearing fees to
help offset examinations costs.

2. Statutory Basis

The proposed rule change is
consistent with Section 6 of the Act in
general, and in particular, with Section
6(b)(4), in that it provides for the

4 The Chicago Board Options Exchange imposes
a fee equal to $.40 per $1,000 in gross revenues.
Other exchanges similarly impose revenue-based
examinations fees,

equitable allocation of reasonable dues,
fees and other charges among its
members and issuers and other persons
using its facilities. The Exchange
believes that the proposed examinations
fee of $1,000 per month is reasonable in
view of the Exchange's costs in
conducting examinations of non-Phlx-
trading organizations, especially in
terms of staff time.

The Exchange also believes that
structuring the fee to exempt
organizations that transact business on
the Exchange represents an equitable
allocation of the Exchange’s
examination costs among members by
focusing on those member organizations
that generally do not otherwise
continually contribute to compensating
for, and usually, in fact, increase
Exchange examination costs. The
Exchange notes that the fee becomes
effective January 1, 1995.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The Phlx does not believe that the
proposed rule change will impose any

inappropriate burden on competition.

C. Self-Regulatory Organization's
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

No written comments were either
solicited or received.

I11. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

The foregoing rule change establishes
or changes a due, fee, or other charge
imposed by the Exchange and therefore
has become effective pursuant ta
Section 19(b)(3)(A) of the Act and
subparagraph (e) of Rule 19b—4
thereunder. At any time within 60 days
of the filing of such proposed rule
change, the Commission may summarily
abrogate such rule change if it appears
to the Commission that such action is
necessary or appropriate in the public
interest, for the protection of investors,
or otherwise in furtherance of the
purposes of the Act.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, NW ,
Washington, DC 20549. Copies of the
submission, all subsequent
amendments, all written statements
with respect to the proposed rule
change that are filed with the

Commission, and all written
communications relating to the
proposed rule change between the
Commission and any person, other than
those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying at
the Commission’s Public Reference
Section, 450 Fifth Street, NW.,
Washington, DC 20549. Copies of such
filing will also be available for
inspection and copying at the principal
office of the Phlx. All submissions
should refer to File No. SR-Phlx-94-66
and should be submitted by January 10,
1995.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority
Margaret H. McFarland,

Deputy Secretary.
[FR Doc. 94-31209 Filed 12-19-94; 8:45 am|
BILLING CODE 8010-01-M

[Release No. 34-35097; File No. SR-PHLX~
94-54]

Self-Regulatory Organizations; Notice
of Filing and Order Granting
Accelerated Appreval of Proposed
Rule Change by the Philadelphia Stock
Exchange, Inc., Relating to the Holiday
Expiration Date for Cash/Spot Foreign
Currency Options

December 13, 1994.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(“Act”), 15 U.S.C. 78s(b)(1), notice is
hereby given that on November 7, 1994,
the Philadelphia Stock Exchange, Inc
(*PHLX" or “Exchange"’) filed with the
Securities and Exchange Commission
(**SEC™ or “Commission’') the proposed
rule change as described in Items I and
I below, which Items have been
prepared by the self-