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Presidential Documents

Title 3—

The President

Executive Order 12938 of November 14, 1994

Proliferation of Weapons of Mass Destruction

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including the International Emergency
Economic Powers. Act (50 U.S.C. 1701 et seq.), the National Emergencies
Act (50 US.C. 1601 et seq.), the Arms Export Control Act, as amended
(22 U.S.C. 2751 et seq.), Executive Orders Nos. 12851 and 12924, and section
301 of title 3, United States Code,

I, WILLIAM ]. CLINTON, President of the United States of America, find
that the proliferation of nuclear, biological, and chemical weapons (“weapons
of mass destruction”) and of the means of delivering such weapons, con-
stitutes an unusual and extraordinary threat to the national security, foreign
policy, and economy of the United States, and hereby declare a national
emergency to deal with that threat.

Accordingly, I hereby order:

Section 1. International Negotiations. It is the policy of the United States
to lead and seek multilaterally coordinated efforts with other countries to
control the proliferation of weapons of mass destruction and the means
of delivering such weapons. Accordingly, the Secretary of State shall cooper-
ate in and lead multilateral efforts to stop the proliferation of weapons
of mass destruction and their means of delivery.

Sec. 2. Imposition of Controls. As provided herein, ‘the Secretary of State
and the Secretary of Commerce shall use their respective authorities, includ-
ing the Arms Export Control Act and the International Emergency Economic
Powers Act, to control any exports, to the extent they are not already
controlled by the Department of Energy and the Nuclear Regulatory Commis-
sion, that either Secretary determines would assist a country in acquiring
the capability to develop, produce, stockpile, deliver, or use weapons of
mass destruction or their means of delivery. The Secretary of State shall
pursue early negotiations with foreign governments to adopt effective meas-
ures comparable to those imposed under this order.

Sec. 3. Department of Commerce Controls. (a) The Secretary of Commerce
shall prohibit the export of any goods, technology, or services subject to
the Secretary’s export jurisdiction that the Secretary of Commerce determines,
in consultation with the Secretary of State, the Secretary of Defense, and
other appropriate officials, would assist a foreign country in acquiring the
capability to develop, produce, stockpile, deliver, or use weapons of mass
destruction or their means of delivery. The Secretary of State shall pursue
early negotiations with foreign governments to adopt effective measures
comparable to those imposed under this section.

(b) Subsection (a) of this section will not apply to exports relating to a
particular category of weapons of mass destruction (i.e., nuclear, chemical,
or biological weapens) if their destination is a country with whose govern-
ment the United States has entered into a bilateral or multilateral arrangement
for the control of that category of weapons of mass destruction-related goods
(including delivery systems) and technology, or maintains domestic export
controls comparable to controls that are imposed by the United States with

- respect to that category of goods and technology, or that are otherwise

deemed adequate by the Secretary of State.
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(c) The Secretary of Commerce shall require validated licenses to implement
this order and shall coordinate any license applications with the Secretary
of State and the Secretary of Defense.

(d) The Secretary of Commerce, in consultation with the Secretary of State,
shall take such actions, including the promulgation of rules, regulations,
and amendments thereto, as may be necessary to continue to regulate the
activities of United States persons in order to prevent their participation
in activities that could contribute to the proliferation of weapons of mass
destruction or their means of delivery, as provided in the Export Administra-
tion Regulations, set forth in Title 15, Chapter VII, Subchapter C, of the
Code of Federal Regulations, Parts 768 to 799 inclusive.

Sec. 4. Sanctions Against Foreign Persons. (a) In addition to the sanctions
. imposed on foreign persons as provided in the National Defense Authoriza-
tion Act for Fiscal Year 1991 and the Chemical and Biological Weapons
Control and Warfare Elimination Act of 1991, sanctions also shall be imposed
on a foreign person with respect to chemical and biological weapons pro-
liferation if the Secretary of State determines that the foreign person on
or after the effective date of this order or its predecessor, Executive Order
No. 12735 of November 16, 1990, knowingly and materially contributed
to the efforts of any foreign country, project, or entity to use, develop,
produce, stockpile, or otherwise acquire chemical or biological weapons.

(b) No department or agency of the United States Government may procure,
or enter into any contract for the procurement of, any goods or services
from any foreign person described in subsection (a) of this section. The
Secretary of the Treasury shall prohibit the importation into the United
States of products produced by that foreign person.

{c) Sanctions pursuant to this section may be terminated or not imposed
against foreign persons if the Secretary of State determines that there is
reliable evidence that the foreign person concerned has ceased all activities
referred to in subsection (a).

(d) The Secretary of State and the Secretary of the Treasury may provide
appropriate exemptions for procurement contracts necessary to meet U.S.
operational military requirements or requirements under defense production
agreements, sole source suppliers, spare parts, components, routine servicing
and maintenance of products, and medical and humanitarian items. They
may provide exemptions for contracts in existence on the date of this order
under appropriate circumstances.

Sec. 5. Sanctions Against Foreign Countries. (a) In addition to the sanctions
imposed on foreign countries as provided in the Chemical and Biological
Weapons Control and Warfare Elimination Act of 1991, sanctions also shall
be imposed on a foreign country as specified in subsection (b) of this
section, if the Secretary of State determines that the foreign country has,
on or after the effective date of this order or its predecessor, Executive
Order No. 12735 of November 16, 1990, (1) used chemical or biological
weapons in violation of international law; (2) made substantial preparations
to use chemical or biological weapons in violation of international law:
or (3) developed, produced, stockpiled, or otherwise acquired chemical or
biological weapons in violation of international law.

(b) The following sanctions shall be imposed on any foreign country identi-
fied in subsection (a)(1) of this section unless the Secretary of State deter-
mines, on grounds of significant foreign policy or national security, tha
any individual sanction should not be applied. The sanctions specified
in this section may be made applicable to the countries identified in sub-
sections (a)(2) or (a)(3) when the Secretary of State determines that such
action will further the objectives of this order pertaining to proliferation.
The sanctions specified in subsection (b)(2) below shall be imposed with
the concurrence of the Secretary of the Treasury.

(1) Foreign Assistance. No assistance shall be provided to that country
under the Foreign Assistance Act of 1961, or any successor act, or the
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Arms Export Control Act, other than assistance that is intended to benefit
the people of that country directly and that is not channeled through govern-
mental agencies or entities of that country.

(2) Multilateral Development Bank Assistance. The United States shall oppose
any loan or financial or technical assistance to that country by international
financial institutions in accordance with section 701 of the International
Financial Institutions Act (22 U.S.C. 262d).

(3) Denial of Credit or Other Financial Assistance. The United States shall
deny to that country any credit or financial assistance by any department,
agency, or instrumentality of the United States Government,

(4) Prohibition of Arms Sales. The United States Government shall not.
under the Arms Expert Control Act, sell to that country any defense articles
or defense services or issue any license for the export of items on the
United States Munitions List.

(5) Exports of National Security-Sensitive Goods and Technology. No exports
shall be permitted of any goods or technologies controlled for national
security reasons under the Export Administration Regulations.

(6) Further Export Restrictions. The Secretary of Commerce shall prohibit
or otherwise substantially restrict exports to that country of goods, tech-
nology, and services (excluding agricultural commodities and products other-
wise subject to control).

(7) Import Restrictions. Restrictions shall be imposed on the importation
into the United States of articles (that may include petroleum or any petro-
leum product) that are the growth, product, or manufacture of that country

(8) Landing Rights. At the earliest practicable date, the Secretary of State
shall terminate, in a manner consistent with international law, the authority
of any air carrier that is controlled in fact by the government of that country
to engage in air transportation (as defined in section 101(10) of the Federal
Aviation Act of 1958 (49 U.S.C. App. 1301(10)).

Sec. 6. Duration. Any sanctions imposed pursuant to sections 4 or 5 of
this order shall remain in force until the Secretary of State determines
that lifting any sanction is in the foreign policy or national security interests
of the United States or, as to sanctions under section 4 of this order.
until the Secretary has made the determination under section 4(c).

Sec. 7. Implementation. The Secretary of State, the Secretary of the Treasury,
and the Secretary of Commerce are hereby authorized and directed to take
such actions, including the promulgation of rules and regulations, as may
be necessary to carry out the purposes of this order. These actions, and
in particular those in sections 4 and 5 of this order, shall be made in
consultation with the Secretary of Defense and, as appropriate, other agency
heads and shall be implemented in accordance with procedures established
pursuant to Executive Order No. 12851. The Secretary concerned may
redelegate any of these functions to other officers in agencies of the Federal
Government. All heads of departments and agencies of the United States
Government are directed to take all appropriate measures within their author-
ity to carry out the provisions of this order, including the suspension or
termination of licenses or other authorizations.

Sec. 8. Preservation of Authorities. Nothing in this order is intended to
affect the continued effectiveness of any rules, regulations, orders, licenses,
or other forms of administrative action issued, taken, or continued in effect
heretofore or hereafter under the authority of the International Economic
Emergency Powers Act, the Export Administration Act, the Arms Export
Control Act, the Nuclear Non-proliferation Act, Executive Order No. 12730
of September 30, 1990, Executive Order No. 12735 of November 16, 1990,
Executive Order No. 12924 of August 18, 1994, and Executive Order No.
12930 of September 29, 1994.

Sec. 9. Judicial Review. This order is not intended to create, nor does
it create, any right or benefit, substantive or procedural, enforceable at
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law by a party against the United States, its agencies, officers, or any other
person.

Sec. 10. Revocation of Executive Orders Nos. 12735 and 12930. Executive
Order No. 12735 of November 16, 1990, and Executive Order No. 12930
of September 29, 1994, are hereby revoked.

Sec. 11. Effective Date. This order is effective immediately.

This order shall be transmitted to the Congress and published in the Federal
Register.

. b P \
THE WHITE HOUSE,
November 14, 1994.
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GENERAL ACCOUNTING OFFICE
4 CFR Parts 28 and 29

Personnel Appeals Board; Procedural
Regulations

AGENCY: General Accounting Office
Personnel Appeals Board.

ACTION: Interim rule with request for
comments.

SUMMARY: The jurisdiction of the
General Accounting Office Personnel
Appeals Board has recently been
expanded by the Architect of the Capitol
Human Resources Act, which became
effective on July 22, 1994. Under this
new legislation, employees of the
Architect of the Capitol may file appeals
with the Board alleging discrimination
in employment based on race, color,

sex, national erigin, religion, age, or
disability. They may also file appeals
alleging retaliation for exercising rights
under the new law, The Board is issuing
procedural regulations to implement
this new authority. The regulations
below also include a few conforming
amendments to the procedures
governing claims filed by employees of
the General Accounting Office, and a
change to the procedures for obtaining
judicial review of Board decisions
necessitated by a recent decision of the
United States Court of Appeals for the
District of Columbia Circuit. Because of
the need to have procedures in place to
implement the Board’s new jurisdiction,
these regulations are being made
effective immediately, on an interim
basis. The Board is, however, very
interested in receiving comments from
the public before it finalizes these
regulations.

DATES: These interim regulations are
effective on November 16, 1994,
Comments on these regulations must be
received by the Board on or before
]"(:hruzu')' 24, 1995.

ADDRESSES: Comments should be
addressed to: Patricia Reardon, Clerk of
the Board, General Accounting Office
Personnel Appeals Board, Suite 830,
Union Center Plaza 11, 441 G Street,
NW., Washington, DC 20548.
FOR FURTHER INFORMATION CONTACT:
Barbara Lipsky, Attorney, Personnel
Appeals Board, 202-512-6137.
SUPPLEMENTARY INFORMATION: The
Architect of the Capitol Human
Resources Act, Pub. L. 103-283, sec.
312, 108 Stat. 1443, went into effect on
July 22, 1994. Under this new
legislation, the Architect of the Capitol
is required to “‘establish and maintain a
personnel management system that
incorporates fundamental principles
that exist in other modern personnel
systems.” Id. at sec. 312(b)(2). One
important part of the Act requires that
all personnel actions affecting
employees of the Architect of the
Capitol be taken free from
discrimination based on race, color,
religion, sex, national origin, age, or
disability. 1d. at sec. 312(e)(2)(A). The
Act also bans intimidation of or reprisal
against employees who exercise their
rights under the Act. Id. at sec.
312{e)(2)(B). In order to ensure
enforcement of these rights, the Act
authorizes employees of the Architect of
the Capitol to file charges alleging
discrimination or retaliation with the
General Accounting Office Personnel
Appeals Board. Id. at sec. 312(e)(3){A).
e regulations set forth in Part 29
below provide the procedures that will
govern this new area of the Board’s
jurisdiction. Because the Board needs to
have procedures in place to address any
charge that is filed by an Architect of
the Capitol employee, these regulations
are being made effective immediately,
on an interim basis. At the same time,
however, the Board is soliciting
comments on the from the
Architect of the Capitol and its
employees, the General Accounting
Office and its employees, and the
public. These comments will be
considered fully before final regulations
are adopted.
In drafting these regulations, the
Board has attempted, wherever possible,
to adopt the same procedures that are
applicable to cases brought before the
Board by employees of the General
Accounting Office [GAQ). In the
Architect of the Capitol Human
Resources Act, Congress stated that

employees of the Architect of the
Capitol may file a charge with the Board
“in accordance with the General
Accounting Office Personnel Act of
1980 [GAOPA] (31 US.C. 751-55)." Id.
at sec. 312(e)(3)(A). The referenced
sections of the GAOPA establish both
the Board and its General Counsel. The
Board is authorized to hear and to
adjudicate certain personnel appeals by
GAO employees, and the General
Counsel is empowered to investigate
prohibited personnel practices
(including prohibited discrimination)
and other matters within the Board's
jurisdiction. 31 U.S.C. 752-753.
Pursuant to its authority under 31
U.S.C. 753(d), the Board has long had
published regulations which define the
role of the General Counsel and the
procedures to be followed in pursuing
an appeal before the Board. See, 4 CFR
Part 28. The Board concludes that, by
selecting the PAB to hear appeals from
employees of the Architect of the
Capitol and by stating that such appeals
should be filed “in accordance with”
the GAOPA, Congress intended the
Board to follow the same enforcement
scheme for Architect of the Capitol
employees as it does for GAO
employees.

As a result, the Board’s General
Counsel will play the same important
enforcement role for Architect of the
Capitol employees as he does for GAD
employees. Charges of discrimination or
retaliation will initially be filed with
and investigated by the Board’s General
Counsel. See § 29.8 below. If the Ceneral
Counsel concludes that there are
reasonable grounds to believe that the
employee’s rights have been violated,

.the General Counsel will represent the

individual before the Board, unless the
individual elects not to be represented
by the General Counsel. §29.9(d). This
access to professional representation is
a significant procedural benefit. The
General Counsel is not, however, a
“gatekeeper” who can limit an
employee’s right to present his or her
case to the Board. If the General Counsel
does not find reasonable grounds to
believe that there has been
discrimination or retaliation, the
employee may still pursue the matter
before the Board on his or her own or
with private counsel.

Under the procedures applicable to
GAO, the Board’s General Counsel may
also initiate proceedings in his or her
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own name before the Board seeking
corrective action, disciplinary action, or
a stay of a personnel action, where the *
General Counsel concludes that there is
reason to believe that a prohibited
personnel practice (including prohibited
discrimination) is occurring or has
occurred. See, 4 CFR Part 28, Subpart G.
The Board's General Counsel will also
have this same enforcement authority
with respect to alleged discriminatory
practices within the Architect of the
Capitol. See, § 29.12 below.

ome other notable features of the
new part 29 are summarized below:

1. Definition of “Employee of the
Architect of the Capitol” (§ 29.2): The
term ‘‘employee of the Architect of the
Capitol” is specifically defined in the
Architect of the Capitol Human
Resources Act. See, Pub. L. 103-283,
sec. 312(e)(1)(A). That definition is
restated in the Board’s regulations. It
includes all employees of the Architect
of the Capitol, the Botanic Garden, and
the Senate restaurants. It does not
include House of Representatives garage
or parking lot attendants. “Employee”
encompasses not only current
employees, but also applicants for
employment and former employees
when certain specified requirements are
met. Every time the term “‘employee of
the Architect of the Capitol” or
“employee” is used in the regulations,
it includes all the individuals covered
by the definition in § 29.2.

2. Description of the Board'’s
jurisdiction over claims of retaliation
(§ 29.3(b)): The Architect of the Capitol
Human Resources Act prohibits
“intimidation of, or reprisal against,"
any employee because of the exercise of
aright under the Act. See, Pub. L. 103—
283, sec. 312(e)(2)(B). In order to assist
employees in knowing what actions are
covered by this term, the regulation
enumerates four particular kinds of
retaliation claims that may be brought
before the Board. This list is patterned
after the language of Title VII of the
Civil Rights Act of 1964, as amended, 42
U.S.C. 2000e-3. Using Title VIl as a
model is appropriate because the
Architect of the Capitol Human
Resources Act itself refers to Title VIl to
provide a definition of what constitutes
unlawful discrimination. See, sec.
312(e)(2)(A).

3. Exhaustion of administrative
remedies (§ 29.6); The Architect of the
Capitol Human Resources Act states that
an employee may not file a charge with
the Board until that employee has first
filed a complaint of discrimination with
the Architect of the Capitol and
exhausted the remedies provided by the
Architect for the resolution of such
complaints. Public Law 103-283, sec.

312(e)(3)(A). The Board’s regulations
define what constitutes exhaustion of
those remedies. The Board will consider
the Architect’s internal procedures to be
exhausted when either of the following
occurs: (a) The employee receives a final
decision on his or her complaint; or (b)
120 days have passed without the
issuance of a final decision by the
Architect. This latter provision is
important to ensure that employees
have a meaningful right to present their
claims to the Board, while witness
memories are still fresh and effective
relief can be fashioned. The same
provision is contained in the Board's
regulations applicable to GAO
employees. See, 4 CFR 28.98(b)(2). It is
also comparable to the procedures
followed in the executive branch for
appeals of discrimination claims. See, 5
CFR 1201,154(b)(2); 29 CFR 1614.108(f).

The Board appreciates, however, that
this provision may work a hardship for
complaints that are already pending
before the Architect of the Capitol on
the date that these interim regulations
are adopted. For such pending cases, it
may be difficult for the Architect to
issue a decision within 120 days
because it had no prior notice that the
Board would consider administrative
remedies exhausted after that point. To
ameliorate this problem, the Board is
adopting a special rule applicable only
to charges filed with the Board's General
Counsel prior to March 1, 1995. Such
charges may still be filed with the
Board’s General Counsel after the
Eassage of 120 days if no final decision

as been issued by the Architect of the
Capitol. However, once the charge is
filed, the Architect may, upon reqiest,
obtain a deferral of proceedings on the
charge for up to 60 days in order to
permit the Architect to issue a final
decision on the claim. This special rule
will not apply to charges filed with the
General Counsel after March 1, 1995,
and will not be included in the Board's
final rules.

4, Class Actions (§§ 29.6 and 29.8):
These regulations permit an employee
to file a charge as representative of a
class of employ®es of the Architect of
the Capitol. GAO employees currently
enjoy this right, as do executive branch
employees. See, 4 CFR 28.97; 29 CER
1614.204. In interpreting the ban on
discrimination in Federal employment
contained in Title VII of the Civil Rights
Act, the United States District Court for
the District of Columbia held that
executive branch agencies must accept
class complaints and provide class relief
in appropriate circumstances. Barrett v.
U.S. Civil Service Commission, 69
F.R.D. 544 (D.D.C. 1975). A similar
interpretation of the Architect of the

Capitol Human Resources Act is
justified, as it essentially extends the
Title VII ban on discrimination to the
Architect of the Caplitol.

5. Time periods for filing charges with
the General Coupsel or petitions for
review with the Board (§§ 29.8 and
29.10): The current regulations
applicable to claims filed by employees
of the GAO require such employees to
file a charge with the Board’s General
Counsel within 20 days after receiving
the agency’s decision on a complaint of
discrimination or retaliation. 4 CFR
28.98(b). Similarly, employees have 20
days-after service of a Right to Appeal
Letter by the Board's General Counsel,
in which to file a petition for review
with the Board. 4 CFR 28.18(b). The
Board was concerned that this 20-day
period may not provide sufficient time
for employees of the Architect of the
Capitol to file their claims with the
Board and its General Counsel. The
Board is not a part of their agency and
it is not located in one of their
buildings. It will take some time for
employees of the Architect of the
Capitol to become familiar with the
Board's existence, its procedures, and
its location. For this reason the Board
has increased the time period for filing
charges with the General Counsel and
petitions for review with the Board to 30
days. In order to have consistent
regulations for the two agencies within
the Board's jurisdiction, the Board is
also increasing these filing times to 30
days for claims filed by employees of
the General Accounting Office.

6. Application of these regulations to
pending cases (§ 29.13): The Architect
of the Capitol Human Resources Act
became effective on July 22, 1994. From
that date forward, employees of the
Architect of the Capitol have enjoyed
the right to bring their claims of
discrimination to the Board, once they
have exhausted the necessary remedies
within their agency. The legislative
history of the Act carves out one
exception to this rule. Certain
employees of the Architect of the
Capitol had the right, prior to July 22,
1994, to file a complaint of
discrimination with the Office of Senate
Fair Employment Practices. See,
Government Employee Rights Act of
1991, 2 U.S.C. 1201. Any complaint of
discrimination that was pending with or
on appeal from that office on July 22,
1994, is to continue to be processed by
that office, pursuant to the procedures
of the Government Employee Rights Act
of 1991. See, H. R. Rep. No. 103-567,
103d Cong., 2d Sess. at 14 (1994).
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Changes to the Procedures Applicable
to Employees of the General Accounting
Office

The adoption of the new regulations
concerning employees of the Architect
of the Capitol necessitates certain
conforming amendments to 4 CFR Part
28, which sets forth the procedures
applicable to employees of the GAO. In
addition, the Board is amending the
provisions of its regulations concerning
judicial review of Board decisions to
reflect a recent decision by the United
States Court of Appeals for the District
of Columbia Circuit. These changes are
described below.

1. Purpose and scope (§ 28.1): Section
28.1 has been amended to make clear
that the procedures in Part 28
implement the Board’s authority with
respect to GAD employees, while the
procedures applicable to Architect of
the Capitol employees are set forth in
Part 29.

2. Time periods for filing charges with
the Board's General Counsel and for
filing petitions for review with the Board
(§§28.11, 28.18, and 28.98}: The Board
is expanding the time periods for filing
charges with the Board’s General
Counsel and for filing petitions for
review with the Board. GAO employees
will now have 30glays following the
relevant agency action in which to file
charges with the Board’s General
Counsel. In addition, they will have 30
days following service of a Right to
Appeal Letter by the Board's General
Counsel in which to file a petition for
review with the Board.

As discussed above, the Board
concluded that expanded filing periods
were necessary in order to give
employees of the Architect of the
Capitol sufficient time in which to
exercise their appeal rights. The Board
decided that it was desirable to have
one consistent set of time frames
applicable to all claims that are filed
with the Board. It therefore decided to
extend these e ed time periods to
claims fided by GAO employees. As a
result, GAO employees will also have
the benefit of additional time in which
to make decisions about their appeal
Options, and to prepare and submit their
bapers to the Board. See changes below
10 §§ 28.11(b), 28.18(b), and 28.98(b)
and (c).

3. Judicial review of Board decisions
(§ 26.90): Two changes have been made
o the procedures for seeking judicial
feview of Board decisions. First, the
Architect of the Capitol Human
Resources Act amended the Board's
§overning statute to make clear that
final Board decisions concerning
Architect of the Capitol employees may

be appealed to the United States Court
of Appeals for the Federal Circuit. See,
Pub. L. 103-283, sec. 312(e)(4)(C). This
statutory change is reflected in the
amendment to § 28.90(a) below.

Several sections of the Board's
regulations that concern judicial
remedies have also been amended in
light of the decision of the United States
Court of Appeals for the District of
Columbia Circuit in Ramey v. Bowsher,
9 F.3d 133 (D.C. Cir. 1993). For many
years, the Board's regulations have
provided that employees complaining of
unlawful discrimination on the basis on
race, color, religion, sex, national origin,
age, or disability may file suit in Federal
district court even after they have
received a final decision from the Board
on their claim. See, current 4 CFR
28.100. In Ramey, the District of
Columbia Circuit held that the Board's
interpretation was erroneous and that an
employee's only recourse following a
final decision of the Board on a claim
of discrimination is to seek appellate
review before the United States Court of
A for the Federal Circuit.

amey is binding in the District of
Columbia Circuit where a great many of
the employees within the Board's
jurisdiction are employed and would be
bringing suit. While there exists the
possibility that another circuit might
some day render a different .
interpretation, it is clear that the Board
has no authority to define the
jurisdiction of the Federal courts. A
Board regulation on this subject,
therefore, could not be binding and
might have the effect of giving
employees emoneous advice on their
judicial remedies. For this reason, the
Board has decided to confine the scope
of its regulations to the conduct of
matters before the Board, and to
eliminate any interpretations
concerning what alternate judicial
remedies might be available to
employees. The Board has, therefore,
deleted §28.100 in its entirety and
eliminated all cross references to that
section. See changes to §§28.17, 28.90,
28.100, and 28.101.

The Board will retain § 28.90 which
informs employees of the procedures for
seeking judicial review of a final Board
decision before the Federal Circuit. This
is retained because such appeals are
explicitly authorized by the Board's
governing statute and because there is
no legal dispute about an employee’s
right to file such appeals. The legal
uncertainty highlighted by the Ramey
case concerns whether GAO employees
have any other options for obtaining
judicial consideration of their claims of
discrimination. The Board will leave
that matter for resolution by the courts.

List of Subjects
4 CFR Part 28

Administrative practice and
procedure, Equal employment
opportunity, Government employees,
Labor-management relations.

4 CFR Part 29

Administrative practice and
procedure, Equal employment
opportunity, Government employees.

For the reasons set out in the
preamble, Title 4, Chapter I, Subchapter
B, Code of Federal Regulations, is
amended as follows.

1. The authority citation for Part 28
continues to read as follows:

Authority: 31 U.S.C. 753.

2. The heading of Part 28 is revised
to read as follows:

PART 28—GENERAL ACCOUNTING
OFFICE PERSONNEL APPEALS
BOARD; PROCEDURES APPLICABLE
TO CLAIMS CONCERNING
EMPLOYMENT PRACTICES AT THE
GENERAL ACCOUNTING OFFICE

3. and 4. Section 28.1 is revised to
read as follows:

§28.1 Purpose and scope.

(a) The regulations in this part
implement the Board's authority with
respect to employment practices within
the General Accounting Office (GAQ),
pursuant to the General Accounting
Office Personnel Act of 1980, 31 U.S.C.
751-755. Regulations implementing the
Board’s authority with respect to
employment practices within the
Architect of the Capitol, pursuant to the
Architect of the Capitol Human
Resources Act, Public Law 103-283, sec.
312, 108 Stat. 1443 (July 22, 1994),
appear in 4 CFR part 29,

Pﬁg The purpose of the rules in this
part is to establish the procedures to be
followed:

(1) By the GAO, in its dealings with
the Board;

{(2) By employees of the GAO or
applicants for employment with the
GAO, or by groups or organizations
claiming to be affected adversely by the
operations of the GAO personnel
system;

(3) By employees or organizations
petitioning for protection of rights or
extension of benefits granted to them
under Subchapters 111 and IV of Chapter
7 of Title 31, U.S.C,; and

(4) By the Board, in carrying out its
responsibilities under Subchapters 111
and IV of Chapter 7 of Title 31, US.C.

(c) The scope of the Board's
operations encompasses the
investigation and, where necessary,
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adjudication of cases arising under 31
U.S.C. 753. In addition, the Board has
authority for oversight of the equal
employment opportunity program at
GAQ. This includes the review of
policies and evaluation of operations as
they relate to EEO objectives and, where
necessary, the ordering of corrective
action for violation of or inconsistencies
with equal employment opportunity
laws.

(d) In considering any procedural
matter not specifically addressed in
these rules, the Board will be guided,
but not bound, by the Federal Rules of
Civil Procedure.

5. Paragraph (b) of §28.11 is revised
to read as follows:

§28.11 Filing a charge with the General
Counsel.

- * ®* * *

(b) When to file. (1) Charges relating
to adverse and performance-based
actions must be filed within 30 days
after the effective date of the action.

(2) Charges relating to other personnel
actions must be filed within 30 days
after the effective date of the action or
30 days after the charging party knew or
should have known of the action.

(3) Charges which include an
allegation of prohibited discrimination
shall be filed in accordance with the
special rules set forth in §28.98.

(4) Charges relating to continuing
violations may be filed at any time.

® * * » »

6. Paragraph (c)(3) of §28.17 is
revised to read as follows:

§28.17 Internal appeals of Board
employees.
- > - * -

(C) * x %

(3) In any event, whoever is so
appointed shall possess all of the
powers and authority possessed by the
Board in employee appeals cases. The
decision of the administrative law
judge, administrative judge or arbitrator
shall be a final decision of the Board, in
the same manner as if rendered by the
Board under § 28.86(e). The procedure
for judicial review of the decision shall
be the same as that described in §28.90.

* * * * »*

7. Paragraph (b) of § 28.18 is revised
to read as follows:

§28.18 Filing a petition for review with the
Board. -
> * * * *

(b) When to file. Petitions for review
must be filed within 30 days after
service upon the charging party of the
Right to Appeal Letter from the General
Counsel.

* - = * L

8. Section 28.90 is amended by
revising paragraph (a), removing
paragraph (b) and redesignating
paragraph (c) as paragraph (b) as

follows:

§28.90 Board procedures; judicial review.
(a) A final decision by the Board
under 31 U.S.C. 753(a) (1), (2), (3), (6),
(7) or (9) may be appealed to the United
States Court of Appeals for the Federal
Circuit within 30 days after the
petitioner receives notice of the Board’s
decision.
* * = * -~ .

9. Paragraphs (b)(1), (b)(3) and (c)(1)
of § 28.98 are revised to read as follows:

§28.98 Individual charges in EEO cases.

* - * * >

)tt‘

(1) Within 30 days from the receipt by
the charging party of a GAO decision
rejecting the complaint in whole or part;

(2) x kX N

(3) Within 30 days from the receipt by
the charging party of a final GAO
decision concerning the complaint of
discrimination.

(C) X R ®

(1) File a charge directly with the
Board's General Counsel within 30 days
of the effective date of the personnel
action and raise the issue of
discrimination in the course of the
proceedings before the Board; or
* * ® - L

§28.100 [Removed and Reserved]

10. Section 28.100 is removed and
reserved,

11. Section 28.101 is revised to read
as follows:

§28.101 Termination of Board
proceedings when suit is filed in Federal
District Court.

Any proceeding before the Board shall
be terminated when an employee or
applicant who is alleging violation of
Title VII of the Civil Rights Act of 1964,
as amended, 42 U.S.C. 2000e-16, the
Rehabilitation Act, 28 U.S.C. 791, or the
Age Discrimination in Employment Act,
29 U.S.C. 633a, files suit in Federal
District Court.

12. Part 29 is added to read as follows:

PART 29—GENERAL ACCOUNTING
OFFICE PERSONNEL APPEALS
BOARD; PROCEDURES APPLICABLE
TO CLAIMS CONCERNING
EMPLOYMENT PRACTICES AT THE
ARCHITECT OF THE CAPITOL

Sec.

29.1 Purpose and scope.

29.2 Definitions.

29.3 Jurisdiction of the Board.
29.4 Computation of time,

29.5 Informal procedural advice.

29.6 Requirement for exhaustion of internal
administrative remedies provided by the
Architect of the Capitol.

29.7 Notice of appeal rights.

29.8 Filing a charge with the General
Counsel.

29.9 General Counsel procedures,

29.10 Filing a petition for review with the
Board.

29.11 Board procedures on petitions for
review.

29.12 Proceeédings brought by the Geners|
Counsel seeking corrective action,
disciplinary action or a stay.

29.13 Applicability of this part to pending
cases.

Authority: 31 U.S.C. 753.

§29.1 Purpose and scope.

(a) The purpose of this part is to
implement the Board's authority under
the Architect of the Capitol Human
Resources Act, Public Law 103-283, sec.
312, 108 Stat. 1443 (July 22, 1994). That
act authorizes the Board to adjudicate
certain claims of discrimination and
retaliation brought by employees of the
Architect of the Capitol. The rules
contained in this part establish the
procedures to be followed by:

{1) Employees of the Architect of the
Capitol in pursuing discrimination and
retaliation claims before the Board;

(2) The Architect of the Capitol in its
dealings with the Board; and

(3) The Board in carrying out its
responsibilities under the Architect of
the Capitol Human Resources Act.

(b) In considering any procedural
matter not specifically addressed by
these rules, the Board will be guided,
but not bound, by the Federal Rules of
Civil Procedure.

§29.2 Definitions.

In this part—

Board means the General Accounting
Office Personnel Appeals Board as
established by 31 U.S.C. 751. ;

Charge means an allegation, filed with
the Board's General Counsel, ofan
unlawful discriminatory practice thal is
within the Board’s jurisdiction under
the Architect of the Capitol Heman
Resources Act, Public Law 103-283, s¢C.
312, 108 Stat. 1443 (July 22, 1994).

Charging party means an individual
filing a charge with the Board’s General
Counsel.

Clerk of the Board means the
individual appointed by the Board to
receive papers filed with the Board, 10
maintain the Board’s official files, and
to advise parties and members of the
public on the Board's procedures.

Days mean calendar days.

Employee of the Architect of the
Capitol means any employee of or
applicant for employment with the
Architect of the Capitol, the Botanic
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Garden, or the Senate restaurants. It also
includes, within 180 days after the
termination of such employment, any
individual who was formerly an
employee of the Architect of the Capitol,
the Botanic Garden, or the Senate
restaurants, and whose claim of
violation arises out of such

employment. The term “‘employee of the
Architect of the Capitol” does not
include any individual who is a House
of Representatives garage or parking lot
attendant, including the superintendent.

General Counsel means the General
Counsel of the Board, as provided for
under 31 U.S.C. 752.

Petition for Review means any request
filed with the Board for action to be
taken on matters within the Board's
jurisdiction pursuant to the Architect of
the Capitol Human Resources Act,
Public Law 103-283, sec. 312, 108 Stat.
1443 (July 22, 1994).

Petitioner means any individual filing
a petition for review with the Board.,

Solicitor means the attorney
appointed by the Board to provide
advice and assistance to the Board in
carrying out its adjudicatory functions
and to advise parties and members of
the public on the Board’s procedures.

§29.3 Jurisdiction of the Board.

(a) The Board has jurisdiction to hear-
and adjudicate claims brought by
employees of the Architect of the
Capitol alleging discrimination in
employment based on:

(1) Race, color, religion, sex, or
national origin, within the meaning of
section 717 of the Civil Rights Act of
1964, as amended, 42 U.S.C. 2000e-16;

(2) Age, within the meaning of section
15 of the Age Discrimination in
Employment Act of 1967, as amended,
29 U.S5,C. 633a; or

(3) Handicap or disability, within the
meaning of section 501 of the
Rehabilitation Act of 1973, as amended,
29 U.S.C. 791, and sections 102 through
104 of the Americans with Disabilities
Act of 1990, 42 U.S.C. 12112-12114.

(b) The Board has jurisdiction to hear
and adjudicate claims brought by any
individual alleging that he or she was
subjected, by any employee of the
Architect of the Capitol, to intimidation
orreprisal because of the exercise of any
right under the Architect of the Capitol
Human Resources Act. This includes
claims of retaliation against an
individual because he or she:

(1) Opposed practices made unlawful
by the Architect of the Capitol Human
Resources Act;

(2) Filed a charge or petition for
Teview with the Board;

(3) Utilized the internal procedures
provided by the Architect of the Capitol

for the resolution of claims of
discrimination or reprisal including, but
not limited to, the filing of a request for
formal or informal advice or the filing
of a formal complaint; or

(4) Participated in any proceedings
before the Board or the Architect of the
Capitol for the resolution of complaints
of discrimination or reprisal,

(c) The Board has jurisdiction over
proceedings brought by the Board's
General Counsel seeking:

(1) Corrective action for alleged
employment discrimination or
retaliation (as described in paragraphs
(a) and (b).of this section) by the
Architect of the Capitol;

(2) Disciplinary action against an
employee of the Architect of the Capitol
who has allegedly engaged in
employment discrimination or
retaliation as described in paragraphs (a)
and (b) of this section;

(3) A stay of a personnel action that
has occurred or is about to occur and
that is alleged to involve unlawful
discrimination or retaliation of the kind
described in paragraphs (a) and (b) of
this section.

§29.4 Computation of time.

For the purposes of this part, time
will be computed in the manner
described in 4 CFR 28.4.

§23.5 Informal procedural advice.

Any party or member of the public
may seek advice on all aspects of the
Board's procedures by contacting the
Board's Solicitor, the Board's General
Counsel or the Clerk of the Board.
Informal advice will be supplied within
the limits of available time and staff,

§29.6 Requirement for exhaustion of
Internal administrative remedies provided
by the Architect of the Capitol.

(a) General. Under the provisions of
the Architect of the Capitol Human
Resources Act, any employee of the
Architect of the Capitol who wishes to
pursue a claim of discrimination or
retaliation before the Board must first
file an internal complaint with the
Architect of the Capitol and exhaust the
procedures for resolving such
complaints. The procedures for filing
such complaints are at present set forth
in the Equal Employment Opportunity
Procedures Manual issued by the
Architect of the Capitol. The internal
procedures for resolving complaints of
discrimination or retaliation will be
considered exhausted when either of the
following occurs:

(1) The employee receives a final
decision by the Architect of the Capitol
on his or her complaint of
discrimination or retaliation; or

-

(2) 120 days have passed after the
filing of an internal complaint of
discrimination or retaliation and the
Architect of the Capitol has not issued =
a final decision on the complaint.

(b} Class claims. An employee of the
Architect of the Capitol who wishes to-
seek relief before the Board for a class
of employees shall first file an internal
complaint of discrimination or
retaliation with the Architect of the
Capitol and exhaust the internal
remedies for resolution of such
complaints as described in paragraph (a)
of this section. It is not necessary that
the employee raise class allegations in
his or her internal complaint in order to
be able to pursue the matter as a class
action before the Board.

(¢) Filing a charge with the Board’s
General Counsel following exhaustion of
administrative remedies. If, following
the exhaustion of internal
administrative remedies as described in
paragraphs (a) or (b) of this section, an
emplayee of the Architect of the Capitol
wishes to pursue the matter before the
Board, the employee may file a charge
with the Board's General Counsel. The
procedures for filing such a charge are
set forth in § 29.8.

(d) Special rule applicable to charges
filed with the General Counsel prior to
March 1, 1995, A special rule applies to
charges filed with the General Counsel
prior to March 1, 1995, For these
charges only, the General Counse! shall
defer proceedings on the charge for no
more than 60 days if the Architect of the
Capitol certifies that such action is
necessary to enable the Architect to
issue a final decision on the charging
party's internal complaint of
discrimination or retaliation.

§29.7 Notice of appeal rights.
(a) The Architect of the Capitol shall

_ be responsible for ensuring that
employees are routinely advised of their

appeal rights to the Board: Any final
decision on an internal complaint of
discrimination shall include a notice of
the complainant’s right to pursue the
matter before the Board including:

(1) The time limits for appealing to
the Board;

(2) The address of the Board;

(3) The employee’s right to
representation before the Board;

4) The availability of a hearing before
the Board where factual issues are in
dispute; and

(5) The employee’s right to a
reasonable amount of official time for
the preparation and presentation of his
or her appeal.

(b) A copy of the Board's regulations
shall be attached to the notice required
by paragraph (a) of this section. The
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notice shall also be accompanied by
proof of service.

§29.8 Filing a charge with the General
Counsel.

(a) Who may file. Any employee of the
Architect of the Capitol who claims that
he or she has been subjected to unlawful
discrimination or retaliation (as defined
in § 29.3) may file a charge with the
Board's General Counsel. One or more
employees may file a charge as
representative of a class of employees of
the Architect of the Capitol. :

(b) When to file. A charge by an
employee of the Architect of the Capitol
must be filed at either of the following
times:

(1) Within 30 days after the receipt of
a final decision by the Architect of the
Capitol on the employee’s internal
complaint of discrimination or
retaliation; or

(2) At any time after the passage of
120 days following the filing of an
internal complaint of discrimination or
retaliation, if the Architect of the
Capitol has not yet issued a final
decision on the internal complaint.

(c) How to file. Charges may be filed
with the General Counsel in person or
by mail. Please note that the address to
be used differs for the two kinds of
filing.

(1) Filing in person: A charge may be
filed in person at the Office of the
General Counsel, Suite 840, Union
Center Plaza II, 820 First St., NE.,
Washington, DC.

(2) Filing by mail: A charge may be
filed by mail addressed to the General
Counsel, Personnel Appeals Board,
Suite 840, Union Center Plaza II, 441 G
Street, NW., Washington, DC 20548.
When filed by mail, the postmark shall
be date of filing for all submissions to
the General Counsel.

(d) What to file. The charge should
include the following information:

(1) Name, address, and telephone
number of the charging party. In the
case of a class action, a clear description
of the class of employees on whose
behalf a charge is filed;

(2) The names and titles of persons, if
any, responsible for actions the charging
party wishes to have the General
Counsel review;

(3) The actions complained about,
including dates and reason given;

(4) The charging party’s reasons for
believing that the actions taken
constitute unlawful discrimination;

(5) Remedies sought by the charging
party;

(6) Information concerning the
charging party's exhaustion of
administrative remedies before the
Architect of the Capitol, including the

date the internal complaint of
discrimination was filed and, if
applicable, the date on which the
employee received a final decision from
the Architect of the Capitol on his or her
complaint of discrimination;

(7) Name and address of the
representative, if any, who will act for
the charging pany;

(8) Signature of the charging party or
the charging party’s representative.

(e) Attorney fees only issue raised.
The General Counsel shall not represent
the petitioner when the only issue
raised is attorney fees. When attorney
fees are the only issue'raised in a charge
to the General Counsel, the General
Counsel shall transmit the charge to the
Board for processing as a petition for
review.

§29.9 General Counsel procedures.

(a) The General Counsel shall serve on
the Architect of the Capitol a copy of the
charge, investigate the matters raised in
the charge, refine the issues where
appropriate, and attempt to settle all
matters at issue.

(b) The General Counsel’s
investigation may include gathering
information from the Architect of the
Capitol, and interviewing and taking
statements from witnesses. Employees
of the Architect of the Capitol shall be
on official time during the time that
they are responding to any requests
from the General Counsel.

(c) Following the investigation, the
General Counsel shall provide the
charging party with a Right to Appeal
Letter. Accompanying this letter will be
a statement of the General Counsel
advising the charging party of the
results of the investigation. This
statement of the General Counsel is not
subject to discovery and may not be
introduced into evidence before the
Board.

(d) If, following the investigation, the
General Counsel determines that there
are not reasonable grounds to believe
that the charging party has been
subjected to unlawful discrimination or
retaliation as described in § 29.3, then
the General Counsel shall not represent
the charging party. If the General
Counsel determines that there are
reasonable grounds to believe that the
charging party has been subjected to
such discrimination or retaliation, then
the General Counsel shall represent the
charging party, unless the charging
party elects not to be represented by the
General Counsel. Any charging party
may represent him- or herself or obtain
other representation.

(e) When the charging party elects to
be represented by the General Counsel,
the General Counsel is to direct the

-

representation in the charging party's
case. The charging party may also retain
a private representative in such cases.
However, the rolg of the private
representative is limited to assisting the
General Counsel as the General Counsel
determines to be appropriate.

(f) When the General Counsel is not
participating in a case, the General
Counsel may request permission to
intervene with respect to any issue in
which the General Counsel finds a
significant public interest in the
enforcement of the right to be free of
unlawful discrimination and retaliation
in employment.

§29.10 Filing a petition for review with the
Board.

(a) Who may file. A petition for review
may be filed with the Board by any
employee of the Architect of the Capitol
who has received a Right to Appeal
Letter from the General Counsel and
who is claiming to have been subjected
to unlawful discrimination or retaliation
as described in § 29.3.

(b) When to file. Petitions for review
must be filed within 30 days after
service upon the charging party of the
Right to Appeal Letter from the General
Counsel.

(c) How to file. Petitions for review
may be filed in person or by mail. Please
note that the address to be used differs
for the two kinds of filing.

(1) Filing in person: A petition may be
filed in person at the office of the Board,
Suite 830, Union Center Plaza II, 820
First Street, NE., Washington, DC.

(2) Filing by mail: A petition may be
filed by mail addressed to the Personnel
Appeals Board, Suite 830, Union Center
Plaza I1, 441 G Street, NW., Washington,
DC 20548. When filed by mail, the
postmark shall be the date of filing for
all submissions to the Board.

{d) What to file. The petition for
review shall include the following
information:

(1) The name, address, and telephone
number of the petitioner. In the case of
a class action, a clear description of the
class of employees on whose behalf the
petition is being filed; ;

(2) The names and titles of persons, if
any, responsible for the actions the
petitioner wishes to have the Board
review;

(3) The actions being complained
about including dates and reasons
given;

(4) Petitioner's reasons for believing
that the actions constituted unlawful
discrimination or retaliation;

(5) Remedies sought by petitioner;

(6) Information concerning !
petitioner’s exhaustion of administrative
remedies before the Architect of the
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Capitol, including the date that an
internal complaint of discrimination or
retaliation was filed and the date, if
applicable, that the petitioner received a
final decision from the Architect of the
Capitol;

(7) Name, address, and telephone
number of the representative, if any,
who will act for the petitioner;

(8) Signature of the petitioner or the
petitioner's representative.

(e) Amendments to a petition for
review. Failure to raise a claim in the
petition for review shall not bar its
submission later unless to do so would
prejudice the rights of the other parties
or unduly delay the proceedings.

(f) Class Actions. One or more
employees of the Architect of the
Capitol may file a petition for review as
representatives of a class of employees
in any matter within the Board’s
jurisdiction as set forth in § 29.3. In
determining whether it is appropriate to
treat an appeal as a class action, the
Board will be guided, but not
controlled, by the applicable provisions
of the Federal Rules of Civil Procedure.

§29.11 Board procedures on petitions for
review.

In adjudicating petitions for review
filed by employees of the Architect of
the Capitol, the Board will generally
follow the same procedures as it does
for adjudicating petitions for review
filed by General Accounting Office
(GAO) employees under 4 CFR part 28,
subpart B. The Board specifically adopts
the regulations contained in 4 CFR
28.19 through 28.90 as the procedures it
will follow for petitions for review filed
by Architect of the Capitol employees.
The Architect of the Capitol will have
the same obligations and
responsibilities as are assigned to the
GAO under those regulations. The
regulations concerning ex parte
communications, contained in 4 CFR
part 28, subpart I, will also be
applicable to all proceedings brought by
or on behalf of employees of the
Architect of the Capitol.

§29.12 Proceedings brought by the
General Counsel seeking corrective action,
disciplinary action or a stay.

The regulations contained in 4 CFR
part 28, subpart G, concerning
proceedings brought by the General
Counsel seeking corrective actien,
dxsciplinary action or a stay, are hereby
adopted and made applicable to the
Board’s authority with respect to
employment practices within the
Architect of the Capitol with the
following qualifications:

(@) The authority of the General
Counsel to brihg proceedings seeking

corrective action, disciplinary action, or
a stay will be limited to matters
involving allegations of unlawful
discrimination or retaliation as
described in § 29.3.

(b) Wherever the regulations in 4 CFR
part 28, subpart G assign rights,
responsibilities, or obligations to the
GAO or its employees those same rights,
responsibilities, or obligations will be
assigned to the Architect of the Capitol
or its employees, respectively.

§29.13 Applicability of this part to pending
cases.

(a) The regulations in this part apply
to all claims brought by employees of
the Architect of the Capitol alleging
discrimination or retaliation (as
described in § 29.3) where:

(1) The alleged discrimination or
retaliation occurred on or after the july
22, 1994, effective date of the Architect
of the Capitol Human Resources Act; or

(2) The internal complaint of
discrimination or retaliation was filed
with the Architect of the Capito! on or
after the July 22, 1994, effective date of
the Architect of the Capitol Human
Resources Act; or

(3) The final decision of the Architect
of the Capitol on an internal complaint
of discrimination or retaliation was
issued on or after the July 22, 1994,
effective date of the Architect of the
Capitol Human Rescurces Act,

(b) The regulations in this part do not
apply to any claim of discrimination or
retaliation by an employee of the
Architect of the Capitol which was
pending before, or an appeal from, the
Office of Senate Fair Employment
Practices on the July 22, 1994, effective
date of the Architect of the Capitol
Human Resources Act. Any such claims
shall continue to be processed pursuant
to the procedures established in the
Government Employee Rights Act of
1991, 2 U.S.C. 1201, et seq.

Nancy A. McBride,

Chair, Personnel Appeals Board, U. S.
General Accounting Office.

[FR Doc. 94-28274 Filed 11-15-94; 8:45 am)
BILLING CODE 1610-01-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1205
[CN-84-001)
RIN 0581-AB14

Amendment to Regulations for
Collecting Cotton Research and
Promotion Assessment

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule,

SUMMARY: The Agricultural Marketing
Service is amending the Cotton Board
Rules and. Regulations by raising the
value assigned to imported cotton for
the purpose of calculating supplemental
assessments collected for use by the
Cotton Research and Promotion
Program. The amended value reflects
the 12-month average price received by
U.S, farmers for Upland cotton for
calendar year 1993.

EFFECTIVE DATE: December 16, 1994.

FOR FURTHER INFORMATION CONTACT:
Craig Shackelford, (202) 720-2259.

SUPPLEMENTARY INFORMATION: This rule
has been determined to be *‘not
significant” for purposes of Executive
Order 12866, and therefore has not been
reviewed by the Office of Management
and Budget.

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. It is not intended to have
retroactive effect. This rule would not
preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
Section 12 of the Act, any person
subject to an order may file with the
Secretary a petition stating that the
order, any provision of the plan, or any
obligation imposed in connection with
the order is not in accordance with law
and requesting a modification of the
order or to be exempted therefrom. Such
person is afforded the opportunity for a
hearing on the petition. After the
hearing, the Secretary would rule on the
petition. The Act provides that the
District Court of the United States in
any district in which the person is an
inhabitant, or has his principal place of
business, has jurisdiction to review the
Secretary’s ruling, provided a complaint
is filed within 20 days from the date of
the entry of the ruling.

The Administrator, Agricultural
Marketing Service (AMS) has
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considered the economic impact of this
action on small entities pursuant to the
Regulatory Flexibility Act {5 U.S.C. 601
et seq.).

There are an estimated 10,000
importers who are presently subject to
rules and regulations issued pursuant to
the Cotton Research and Promotion
Order. This rule will affect importers of
cotton and cotton-containing products.
The majority of these importers are
small businesses under the criteria
established by the Small Business
Administration. This rule will raise the
assessments paid by the importers
under the Cotton Research and
Promotion Order. Even though the
assessment will be raised, the increase
is small and will not significantly affect
small businesses. The AMS
Administrator therefore has certified
that thisrule will not have a significant
economic impact on a substantial
number of small entities.

In compliance with Office of
Management and Budget (OMB)
regulations (5 CFR Part 1320) which
implement the Paperwork Reduction
Act (PRA) of 1980 (44 U.S.C. 3501 et
seq.) the information collection
requirements contained in this rule have
been previously approved by OMB and
were assigned control number 0581—
0093.

The Cotton Research and Promotion
Act Amendments of 1990 enacted by
Congress under Subtitle G of Title XIX
of the Food, Agriculture, Conservation
and Trade Act of 1990 on November 28,
1990, contained two provisions that
authorized changes in the funding
procedures for the Cotton Research and
Promotion Program. These provisions
are: (1) The assessment of imported
cotton and cotton products; and (2)
termination of the right of cotton
producers to demand a refund of
assessments.

An amended Cotton Research and
Promotion Order was approved by
producers and importers voting in a
referendum held July 17-26, 1991.
Proposed rules implementing the
amended Order were published in the
Federal Register on December 17, 1991,
(56 FR 65450).- The final implementing
rules were published on July 1 and 2,
1992, (57 FR 29181) and (57 FR 29431),
respectively.

A proposed rule seeking comments
regarding the adjustment of the value of
imported cotton was published in the
Federal Register on Wednesday, August
3, 1994 (59 FR 39480-39485). One
comment was received during the
comment period (August 3, 1994—
September 2, 1994). This comment is
addressed below.

This final rule increases the value
assigned to imported cotton in the
Cotton Board Rules and Regulations 7
CFR 1205.510(b)(2). This value is used
to calculate supplemental assessments
on imported cotton and the cotton
content of im{)orted products.
Supplemental assessments are the
second part of a two-part assessment.
The first part of the assessment is levied
on the weight of cotton produced or
imported at a rate of $1 per bale of
cotton which is equivalent to 500
pounds or $1 per 226.8 kilograms.

Supplemental assessments are levied
at a rate of five tenths of one percent of
the value of domestically produced
cotton, imported cotton, and the cotton
content of imported products. The
agency adopted the use of the calendar
year average price received by U.S.
farmers for Upland cotton as a
benchmark for the value of domestically
preduced cotton. The source for this
statistic is “Agricultural Prices”’, a
publication of the National Agricultural
Statistics Service (NASS) of the
Department of Agriculture. Use of the
average price figure in the calculation of
supplemental assessments on imported
cotton and the cotton content of
imported products yields an assessment

. that approximates assessments paid on

domestically produced cotton.

The one comment received suggested
the use of the marketing year average
price received by U.S. cotton producers
instead of the calendar year average
price, which is also published by NASS.
According to the commenter, this would
be more consistent with the fiscal
period recognized by the cotton
industry and would bring the value of
the imported cotton closer to the value
of domestic cotton.

Based on this comment the Agency
consulted with NASS in order to form
an opinion as to whether the calendar
year or marketing year average price
would be more appropriate. The
marketing year average price, published
by NASS, is calculated using monthly
average prices from August of one year
through July of the following year. The
final adjusted marketing year average
price is published in October each year.
The calendar year average price is
calculated from monthly average prices
from January through December each
year and published as a final figure on
January 31 each year, Because the
calendar year average price is made
available on a more timely basis the
agency will continue to use the calendar
year average price as the value of
imported cotton for the purpose of
calculating the supplemental
assessment on imported cotton and the
cotton content of imported products.

Insofar as the appropriate value to be
placed on imported cotton compared to
the value placed on domestic cotton is
concerned, the time period used to
average such value when assessing
imported cotton does not materially
affect the outcome. This is because the
value placed on domestic cotton for the
purpose of supplemental assessments is
based on actual sale prices of each bale
of cotton. Since imported cotton is in
the form of products, it is necessary to
average the value of bales over a period
of time in order to arrive at a bale
equivalent value of the cotton content of
imported products for the purpose of
calculating the supplemental
assessment.

The current value of imported cotton
based on calendar year 1992 as
published in the Federal Register (58
FR 52215) for the purpose of calculating
supplemental assessments on imported
cotton is $1.160 per kilogram. Using the
Average Price Received by U.S. farmers
for Upland cotton for the calendar year
1993, which is $0.543 per pound, the
new value of imported cotton will be
$1.197 per kilogram.

An example of the assessment
formula and how the various figures are
obtained is as follows:

One bale is equal to 500 pounds.

One kilogram equals 2.2046 pounds.

One pound equals 0.453597 kilograms.

One dollar per bale assessment converted
to kilograms
A 500 pound bale equals 226.8 kg.

(500%.453597)
$1 per bale assessment equals $0.002000 per

pound (1+500) or $0.004409 per kg.

(1+226.8).

Supplemental assessment of %o of one
percent of the value of the cotton converted
to kilograms
Average price received $0.543 per pound or

$1.197 per kg. (0.543%2.2046)=1.1970.

%40 of one percent of the average price in
kg. equals $0.005985 per kg. (1.1970x.005)

The total assessment per kilogram of raw
cotton is obtained by adding the $1 per bale
equivalent assessment of $0.004409 per kg.
and the supplemental assessment $0.005985
per kg. which equals $0.010394 per kg.

Since the value of cotton is the basis
of the supplemental assessment
calculation and the figures shown in the
right hand column of the Import
Assessment Table 1205.510 (b)(3) are &

“result of such a calculation, these

figures have been revised. These figures
indicate the total assessment per
kilogram due for each Harmonized
Tariff Schedule (HTS) number subject 10
assessment. i

The commenter also requested the
addition of nine HTS numbers to the
Import Assessment Table. Such addit_lm
would normally be done by first issuing
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a notice and allowing an opportunity for
comment. Nevertheless, the agency
consulted with USDA's Economic
Research Service (ERS) which develops
and maintains the raw cotton equivalent
conversion factors used in the Import
Assessment Table. The Economic
Research Service provided the agency
with a database library of HTS numbers
divided into groups by various fiber
types. Products that contain a blend of
fibers in their construction are reported
under multiple fiber categories in the
database with corresponding conversion
factors for each type of fiber present.
The nine suggested numbers were
reviewed against the list of cotton
containing HTS numbers in the
database. Upon review of the HTS
numbers suggested for inclusion in the
Import Assessment Table it was
determined that eight of the HTS
numbers are for products that are
primarily composed of manmade fibers
and one of the numbers was for
products composed primarily of wool. It
was further determined that none of the
suggested numbers has an ERS raw
cotton equivalent cenversion factor.
Based on the agency’s review it was
determined not to include the numbers
in the Import Assessment Table.

The agency has made a change in the
final rule to correct the omission of
recent changes to a paragraph from
§1205.510. On July 1, 1994, (59 FR _
33901) the agency published an interim
final rule with a request for comments,
This interim final rule provided for the
continuation of assessments on HTS
numbers that change between updates
to the Import Assessment Table,
provided that no change to the
description of the product occurred. No
comments were received regarding this
change and a final rule implementing
the change was published on August 26,
1994 (59 FR 44033). This final rule
became effective September 26, 1994.
The amended § 1205.510 (b)(3) as
published in the final rule on August 26
has been added to this final rule.

List of Subjects in 7 CFR Part 1205

Advertising, Agricultural research,
Cotton, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the

Preamble, 7 CFR Part 1205 is amended
as follows:

PART 1205-COTTON RESEARCH AND
PROMOTION

1. The autherity citation for Part 1205
Continues to read as follows:

Authority: 7 U.S.C. 2101-2118.

2. In Section 1205.510, paragraphs
(b)(2) and (3) are revised to read as
follows:

§1205.510 Levy of assessments.
* b ® * *
» RN

(2) The 12-month average of monthly
average prices received by U.S. farmers
will be calculated annually. Such
average will be used as the value of
imported cotton for the purpose of
levying the supplemental assessment on
imperted cotton and will be expressed
in kilograms. The value of imported
cotton for the purpose of levying this
supplemental assessment is $1.197 per

1

(3) The following table contains
Harmonized Tariff Schedule (HTS)
classification numbers and
corresponding conversion factors and
assessments. The left column of the
following table indicates the HTS
classifications of imported cotton and
cotton-containing products subject to
assessment. The center column
indicates the conversion factor for
determining the raw fiber content for
each kilogram of the HTS. HTS numbers
for raw cotton have no conversion factor
in the table. The right column indicates
the total assessment per kilogram of the
article assessed.

(i) Any line item entry of cotton
appearing on Customs entry
documentation in which the value of
the cotton contained therein is less than
$220.99 will not be subject to
assessments as described in this section.

(ii) In the event that any HTS number
subject to assessment is changed and
such change is merely a replacement of
a previous number and has no impact
on the physical properties, description,
or cotton content of the product
involved, assessments will continue to
be collected based on the new number.

IMPORT ASSESSMENT TABLE
[Raw Cotton Fiber]

IMPORT ASSESSMENT TABLE—
Continued

[Raw Cotton Fiber]

Conver-
sion fac~
tor

Conver-
sion fac-
tor

HTS classification

5201001000 ...
5201002000
5201002010 ....
5201002020
5201002050
5204110000 ..cocenveecns
5204200000
5205111000 ......cc......
5205112000 ....
5205121000 ....
5205122000 ...
5205131000 ....
5205132000 ....
5205141000 ....

0.0000
0.0000
0.0000
0.0000
0.0000
1.1111
1.1111
1.1111
1.1111
11111
11111
1.1111
1.1111
11111
1.1111

1.1111
1.1111
1111
11111
11111
1111
11111
11111
1.1111
1.1111
1.1111
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IMPORT ASSESSMENT TABLE— IMPORT ASSESSMENT TABLE— IMPORT ASSESSMENT TABLE—
Continued Continued Continued
[Raw Cotton Fiber) [Raw Cotton Fiber] [Raw Cotton Fiber]

Conver- Conver- Conver-
HTS classification sion fac- HTS classification sio;\ fac- HTS classification sion fac- | Cents/ka.
tor or tor

1.1455 5209590020 1.1455 5601210010 1.1455 1.1906
5208412000 ... 1.1455 5209580040 ... 1.1455 5601210090 ... 1.1455 1.1906
5208416000 ... 1.1455 5209580090 ... 1.1455 5601300000 ... 1.1455 1,1906
5208418000 ... 1.1455 5210114020 ... 0.6873 5602109090 ... 0.5727 0.5853
5208421000 ... 1.1455 5210114040 ... 0.6873 5602290000 ......oveveses 1.1455 1.1906
5208423000 ... 1.1455 5210116020 ... 0.6873 5602906000 ... 0.5260 0.5467
5208424000 ... 1.1455 5210116040 ... 0.6873 5604800000 .......co0ear 0.5556 0.5775
5208425000 1.1455 5210116060 ... 0.6873 5607902000 ..........e... 0.8889 0.9239
5208430000 1.1455 5210118020 ....cocevnee 0.6873 5608901000 ..,...ocevens 1111 1.1549
5208492000 1.1455 5210120000 ... 0.6873 5608202300 ... 11111 1.1549
5208494020 1.1455 5210192090 0.6873 5608001000 ... 1.1111 1.1549
5208494090 ... 1.1455 5210214040 0.6873 5609004000 ......ccocoui 0.5566 0.5775
5208496010 ... 1.1455 : 5210216020 ... 0.6873 5701102010 ... 0.0556 0.0578
5208496090 ... 1.1455 5210216060 .....cconeees 0.6873 5701102090 .............. 01111 0.1155
5208498090 .............. 1.1455 5210218020 ....cccsnmueee 0.6873 5701201010 1.0444 1.0855
5208512000 ... .1455 5210314020 ... 0.6873 5702109020 1.1000 1.1433
.1455 s 5210314040 ... 0.6873 5702312000 0.0778 0.0809
.1455 5210316020 ...ccovvevinns 0.6873 5702411000 0.0722 0.0750
.1455 5210318020 ... 0.6873 5702412000 0.0778 0.0809
.1455 5210414000 ... 0.6873 5702421000 0.0778 0.0809
1455 5210416000 ..........o.oe 0.6873 5702422090 0.0778 0.0809
.1455 5210418000 ...cccoivinnne 0.6873 5702491010 1.0333 1.0740
.1455 5210498090 0.6873 5702491090 1.0333 1.0740
.14556 5210514040 0.6873 5702913000 ... 0.0889 0.0924
1455 5210516020 0.6873 5702991010 .............. 11111 1.1549
.1455 5210516040 0.6873 5702991090 .............. 1111 1.1549
1455 5210516060 ... 0.6873 5703900000 ......ccoenen 0.4489 0.4666
.1455 5211110090 ... 0.6873 5801220000 ... 1.1455 1.1906
.1455 5211120020 0.6873 5801230000 ... 1.1455 1.1906
1455 5211190020 0.6873 5801250010 ... 1.1455 1.1906
.1455 5211190060 0.6873 5801250020 1.1455 1.1906
.1455 5211210030 ..crevesrerees 0.4165 5801260020 1.1455 1.1906

5208516060 ...
5208518090 ...
5208523020 ...
5208523040 ...
5208523080
5208524020
5208524040
5208524060 ..............
5208525020 ......ccocens
5208530000 ...
5208592020 ...
5208582090
5208584090 .......c..e.
5208596080
5209110020
5209110030 ...

-1455 5211290090 ... 0.6873 0.5727 0.5953
.1455 5211320020 ......ccoomnes 0.6873 1.1455 1.1906
.1455 5211380040 ... 0.6873 0.3534 0.3673
1455 5211390060 .............. 0.6873 1.1455 1.1806
1455 : 5211490020 ... > 0.8873 0.4296 0.4465
1455 5211490090 ... . 0.6873 - ? 0.5727 0.5953
.1455 5211590020 .............. 0.6873 i a 0.5727 0.5953
1455 5212146090 ... 0.9164 1.1455 1.1906
1455 5212156020 ...ovciivcinns 0.9164 1.1455 1.1906
1455 5212216090 0.9164 0.8591 0.892¢8
1455 5309214010 0.2864 0.2864 0.2977
.1455 5309214090 .......oevene 0.2864 6001910010 .....cocevnnee 0.8591 0.8929
1455 5308284010 0.2864 6001910020 .....coccousee 0.8591 0.8929
.1455 5311004000 ......cocoonn 0.9164 6001820020 .......ccconn. 0.2864 0.2977
.1455 5407810010 .. 0.5727 6001820030 .. 0.2864 0.2077
.1455 5407810030 .. 0.5727 o 0.2864 0.2977
.1455 5407912020 0.4009 o~ 0.8681 0.9023

5209120020 ...
5209120040 ...
5209190020 ...
5209190040 ...
5209190060 ...
5209190090 ...
5209210090 ...
5209220020 ...
5209220040
5209290040
5209290090
5209313000
5209316020
5209316030 ...
5209316050 ...
5209316090
5209320020
5209320040 ,1455 : 0.4009 0.2894 0.3008
5209390020 1.1455 : 0.4009 0.8681 0.9023
5209390040 1.1455 € 0.4009 0.2894 0.3008
5209390060 1.1455 5 0.4009 0.2894 |  0.3008
5209390080 1.1455 ; 1.1574 1.2030
5209390090 1.1455 i 0.1203
5209413000 .. 3 1.1455 ; 0.1203
5209416020 .. A 1.1455 5513110040 .. ; ! 6101200010 ; 1.0492
5209416040 1.1455 5513110060 .. i ; 6101200020 .. ’ 3 1.0492
5209420020 1.0309 5513110090 .. ; 6102200010 .. ) g 1.0482
5209420040 1.0309 5513120000 .. 5 ; 1.0492
5209430020 1.1455 5513130020 .400 ; 0.9153
5209430040 1.1455 5513210020 ’ 6103421040 3 0.9153
5208490020 1.1455 5513310000 ; 3 0.9153
5209490090 1.1455 5514120020 : 6103421070 i 0,9153
5209516030 . ] 1.1455 5516420060 ; 6103431520 0.2615
5209516050 .. .| 11458 5516910060 .. ; 3 6103431540 ..... 0.2615
1.1455 5516930090 .. Y 6103431550 g 0.2615

1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
5209110090 ... 1.1455 5211210050 ... 0.6873 1.1455 1.1906
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
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[Raw Cotton Fiber)

IMPORT ASSESSMENT TABLE—
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Continued
(Raw Cotton Fiber]

HTS classification

Conver-
sion fac-
tor

Conver-
sion fac-
tor

HTS classification

Conver-
sion fac-
tor

HTS classification

Cents/kg.

6103431570 ...
6104220040 ...
6104220060 ...
6104320000 ...
6104420010 ...
6104420020 ...
6104520010 ...
6104520020 ...
6104622010 .....
6104622015 ...
6104622025 ....
6104622030 ....
6104622060 ....
6104632010 ...
6104632025 ...
6104632030 ...,

6104632060

6104682030 ...
6105100010 ....
6105100020 ...
6105100030 ...
6105202010 ...
- 6105202030 ...
6106100010 ....
6106100020 ....
6106100030 ...
6106202010 ...
6106202030 ....
6107110010 .....

6107110020

6107120010 .
6107210010 .

6107220015
6107220025
6107910040

6108210010 sicvverirenns

6108210020
6108310010
6108310020

6108320010 ...,

6108320015

6108320025 .

6108910005
6108910015
6108910025
6108910030
6108920030
6103100005
6109100007
6109100009

6109100012 ..
6109100014 ..

6109100018
6109100023
6109100027
6109100037
6109100040
6109100045
6109100060

6103100065 ..
6103100070 ..

6108901007

6109901009 ..

6109901049

6109901050 .

6109901060
6109901065
8109301090

0.9002
0.8002
0.9207
0.8002
0.9002
0.9312
0.9312
0.8806
0.8806
0.8806
0.8806
0.8806
0.3774
0.3774
0.3774
0.3774
0.3858
0.9850
0.9850
0.9850
0.3078
0.3078
0.9850
0.9850
0.8850
0.3078
0.3078
1.1322
1.1322
0.5032
0.8806
0.3774
0.3774
1.2581
1.2445
1.2445
1.1201
1.1201
0.2489
0.2489
0.2489
1.2445
1.2445
1.2445
1.2445
0.2489
0.8956
0.9956
0.9956
0.9956
0.9956
0.9956
0.9956
0.9956
0.9956
0.9956
0.9956
0.9956
0.9956
0.9956
0.3111
0.3111
0.3111
0.3111
0.3111
0.3111
03111

0.2516 |

6110202005
6110202010 ...
6110202015 ...
6110202020 ...
6110202025 ...
6110202030 1.1837
6110202035 1.1837
6110202040 ... 1.1574
6110202045 ... 1.1574
6110202065 ... 1.1574
6110202075 ... 1.1674
6110500022 ... Ak 0.2630
6110900024 ... 0.2630
6110900030 .... 0.3946
6110800040 ... 0.2630
6110900042 .............. 0.2630
6111201000 .............. 1.2581
6111202000 1.2581
6111203000 1.0064
6111205000 ....cecpivenne 1.0064
6111208010 ....cocrnreen. 1.0064
6111206020 .......c0onee. 1.0064
6111206030 1.0064
6111206040 ... 1.0064
6111305020 .... 0.2518
6111305040 .... 0.2516
6112110050 .... 0.7548
6112120010 . 0.2516
6112120030 . 0.2516
6112120040 ... 0.2516
6112120050 ... 0.2516
6112120060 ... 0.2516
6112390010 .... 1.1322
6112490010 .... 0.9435
6114200005 .... 0.8002
6114200010 .... 0.9002
6114200015 .... 0.8002
6114200020 .... 1.2860
6114200040 0.9002
6114200046 0.9002
6114200052 0.9002
6114200060 0.8002
6114301010 0.,2572
6114301020 0.2572
6114303030 0.2572
6115190010 1.0417
6115922000 1.0417
6115932020 ..... 0.2315
6116101300 0.3655
6116101720 0.8528
6116926020 1.0965
6116926030 1.2183
6116926040 1.0965
6116926420 1.0965
6116926430 1.2183
6116926440 1.0965
6116928800 1.0965
6116922000 .. 1.0965
6116939010 .. 0.1218
6117800010 0.9747
6117800035 0.3655
6201121000 0.9480
6201122010 0.8953
6201122050 0.6847
6201122060 0.6847
6201134030 0.2633
6201921000 -. 0.9267
6201921500 1.1583

1,1837
1.1837
1.1837
1.1837
1.1837

6201922010 1.0296
6201922021 ..cciviiinnne 1.2871
6201922031 .......ccveee. 1.2871
6201922041 1.2871
6201922051 1.0296
6201922061 ... 1.0296
6201931000 ... 0.3089
6201833511 0.2674
6201933521 0.2574
6201990061 0.2574
6202121000 0.9372
6202122010 ...vesriinee 1.1064
6202122025 ..cconnevnns 1.3017
6202122050 ....oviivinnne 0.8461
6202122060 .............. 0.8461
6202134005 ........c.... 0.2664
6202134020 ... 0.3330
6202921000 ... 1.0413
6202921500 ... 1.0413
6202922026 ... 1.3017
6202922061 ... 1.0413
6202922071 .... 1.0413
6202931000 .... 0.3124
6202835011 .... 0.2603
6202935021 .... 0.2603
6203122010 .............. 0.1302
6203221000 .....c0onsesne 1.3017
6203322010 ....cccvinnn, 1,2366
6203322040 .... 1.2366
6203332010 .... 0.1302
6203392010 .... 1.1715
8203394060 .............. 0.2603
6203422010 .............. 0.9961
6203422025 .... 0.9961
6203422050 .... 0.9961
6203422080 . 0.9961
6203424005 . 1.2451
6203424010 .............. 1.2451
6203424015 .............. 0.9961
6203424020 .............. 1.2451
6203424025 ... 1.2451
6203424030 .... 1.2451
6203424035 .... 1.2451
6203424040 .... 0.8961
6203424045 .... 0.9961
6203424050 . 2 0.9238
6203424055 . v 0.9238
6203424060 .............. 0.8238
6203431500 0.1245
6203434010 0.1232
6203434020 0.1232
6203434030 0.1232
6203434040 0.1232
6203492010 0.1245
6203493045 . 0.2420
6204132010 . 0.1302
6204192000 0.1302
6204193090 0.2603
6204221000 1.3017
6204223030 1.0413
6204223040 1.0413
6204223050 1.0413
6204223060 1.0413
62042230865 .. 1.0413
6204292040 .. 0.3254
6204322010 1.2366
6204322030 1.0413
6204322040 1.0413

1.0702
1.3378
1.3378
1.3378
1.0702
1.0702
0.3211
0.2675
0.2675
0.2675
0.9741
1.1500
1.3530
0.8794
0.8794
0.2769
0.3461
1.0823
1.0823
1.3530
1,0823
1.0823
0.3247
0.2706
0.2706
0.1353
1.3530
12853
1.2853
0.1353
12177
0.2706
1.0353
1.0353
1.0353
1.0353
12942
1.2842
1.0853
1.2942
1.2942
1.2942
1.2942
1.0353
1.0353
0.9602
0.9602
0.9602
0.1294
0.1281
0.1281
0.1281
0.1281
0.1294
0.2588
0.1353
0.1353
0.2706
1.3530
1.0823
1.0823
1.0823
1.0823
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IMPORT ASSESSMENT TABLE— IMPORT ASSESSMENT TABLE— IMPORT ASSESSMENT TABLE—
Continued Continued Continued
[Raw Cotton Fiber) [Raw Cotton Fiber] [Raw Cotton Fiber}

. Conver- e Conver- Conver-
HTS classification I HTS classification s&o? fac- HTS classification sion fac- | Cents/kg.
or tor

0.3695 . 6216004100 .............. 1.2058
ggg;g};g?g ”ﬁ . 6217100010 ...oneeerne. 1.0182
caoraraoo0 | Y1468 TR R
6208210010 1.0583 S0T0005D - 0.8766

3;?222 j 6302100010 1.1689
1.1455 i 6302211020 0.8182
1.1455 : 6302211040 .............. 0.8182
1.1455 6302212010 ..ovovcianne 1.1689
0.1273 6302212020 ..ocoveernn. | 0.8182
0.1273 6302212030 ...ocovvvvve. 1.1689
1.1577 6302212040 ..............| 0.8182

0.9749 X
0.9749 i 6302212090 ... 0.8182

ey G s ; el
6204624010 ccree..... FERNOAET S ssnsenieces | 04091
6204624020 .......con.... i : e | 09749 . — 2
6204624025 .............. 0.9749 ) 0.8182
6204624030 .............. : 0.2463 1.1689
6204624035 0.2463 0.8182
6204624040 6210104015 ....covonnecn. 0.2291 1.1689
6204624045 .............. i 3 6210401010 ......cco..... 0.0391 0.8182
6210401020 .............. 0.4556 0.8182
6211111010 ..cvvevceaeee 0.1273 0.8182
6211111020 ...ovcccrinn 0.1273 0.4091
6211112010 .covvrereeeen 1.1455 s i -
6211112020 ......c.ene. 1.1455
6211320007 ....cccovenn 0.8461
6211320010 ....ooroveene. 1.0413
6211320015 ..orroveneen. 1.0413
6211320030 .....cccoue.c. 0.9763
6211320060 .............. 0.9763
6211320070 .............. 0.9763
6211320080 .............. 0.9763
6211330010 ..ccoveunennn 0.3254
6211330030 ..............
6211330035
6211330040
6211420010
6211420020 ...
6211420025 ...
6211420050 ...
6211420060 ...
6211420070 ...
6211420080 ...
6211430010 ...
6211430030 ...
6211430040 ...
6211430050 ...
6211430060 .............. ;i .
6211430066 .............. ; 0.4091
6211430090 3 0.4091
6212101020 f 0.9351
6212102010 s 0.9351
6212102020 . 1.1810
6212200020 ; 0.9935
6212900030 ; 0.5844
6213201000 : :
6213202000
6213901000 ..............
6214900010 ... ; _ Dated: November 8, 1994.
6216000800 % Lon Hatamiya,
6216001220 Administrator.

g}m ; : [FR Doc. 94-28114 Filed 11-15-94; 8:45 am]

6216003910 ... i BILLING CODE 341002
6216003920
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 25

[Docket No. NM-101; Special Conditions
No. 25-ANM-91]

Special Conditions: Dassault Aviation,
Model Falcon 2000 Airplane, High-
Intensity Radiated Fields

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Dassault Aviation Model
Falcon 2000 airplane. This new airplane
will utilize electrical and electronic
systems, such as electronic displays and
electronic engine controls, that perform
critical functions. The applicable
regulations do not contain adequate or
appropriate safety standards for the
protection of these systems from the
effects of high-intensity radiated fields.
These special conditions contain the
additional safety standards that the
Administrator considers necessary to *
establish a level of safety equivalent to
that established by the existing
airworthiness standards.
DATES: The effective date of these
special conditions is November 4, 1994.
Comments must be received on or
before January 2, 1995.
ADDRESSES: Comments on these final
special conditions; request for
tomments, may be mailed in duplicate
to: Federal Aviation Administration,
Office of the Assistant Chief Counsel,
Attn.: Rules Docket (ANM-7), Docket
No. NM-101, 1601 Lind Avenue SW.,
Renton, Washington, 98055-4056; or
delivered in duplicate to the Office of
the Assistant Chief Counsel at the above
address. Comments must be marked
;'Dodue! No. NM-101.” Comments may
ve inspected in the Rules Docket
weekdays, except Federal holidays,
between 7:30 a.m. and 4:00 p-m.
FOR FURTHER INFORMATION CONTACT:
Stephen Slotte, FAA, Standardization
Branch, ANM-113, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue SW.,
Renton, Washington 98055-4056,
telephone (206) 227-2797.

SUPPLEMENTARY INFORMATION:
Comments Invited

‘ The FAA has determined that good
“ause exists for making these special
conditions effective upon issuance;

Owever, interested persons are invited
10 submit such written data, views, or

arguments as they may desire.
Communications should identify the
regulatory docket and special conditions
number and be submitted in duplicate
to the address specified above. All
communications received on or before
the closing date for comments will be
considered by the Administrator. These
special conditions may be changed in
light of the comments received. All
comments submitted will be available in
the Rules Docket for examination by
interested persons, both before and after
the closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Persons wishing the FAA to
acknowledge receipt of their comments
submitted in response to this request
nrust submit with those comments a
self-addressed, stamped postcard on
which the following statement is made:
““Comments to Docket No. NM-101."
The postcard will be date stamped and
returned to the commenter.

Background

On September 13, 1989, Dassault
Aviation, B.P. 24, 33701 Mérignac
Cédex, France, applied for a new type
certificate in the transport airplane
category for the Model Falcon 2000
airplane. The Dassault Aviation Model
Falcon 2000 is a medium-sized
transcontinental business jet powered

by two General Electric/Garrett CFE 738 °

turbofan engines mounted on pylons
extending from the aft fuselage. Each
engine will be capable of delivering
5,600 Ibs. thrust. The airplane will be
capable of operating with two flight
crewmembers and eight passengers.

Type Certification Basis

Under the provisions of § 21.17 of the
FAR, Dassault Aviation must show that
the Falcon 2000 meets the applicable
provisions of part 25, effective February
1, 1965, as amended by Amendments
25~-1 through 25-69. The certification
basis may also include later
amendments to part 25 that are not
relevant to these special conditions. In
addition, the certification basis for the
Falcon 2000 includes part 34, effective
September 10, 1990, plus any
amendments in effect at the time of
certification; and part 36, effective
December 1, 1969, as amended by
Amendments 361 throegh the
amendment in effect at the time of
certification. These special conditions
form an additional part of the type
certification basis. In addition, the
certification basis may include other
special conditions that are not relevant
to these special conditions.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 25, as amended) do not
contain adequate or appropriate safety
standards for the Dassault Aviation
Model Falcon 2000 because of a novel
or unusual design feature, special
conditions are prescribed under the
provisions of § 21.16 to establish a level
of safety equivalent to that established
in the lations.

Special conditions, as appropriate, are
issued in accordance with § 11.49 of the
FAR after public notice, as required by
§§11.28 and 11.29, and become part of
the type certification basis in
accordance with § 21.17(a)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to _
incorporate the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of § 21.101(a)(1).

Novel or Unusual Design Features

The Falcon 2000 incorporates new
avionic/electronic installations,
including primary flight displays and
digital electronic engine controls. These
systems may be vulnerable to high-
intensity radiated fields (HIRF) external
to the airplane.

Discussion

There is no specific regulation that
addresses protection requirements for
electrical and electronic systems from
HIRF. Increased power levels from
ground-based radio transmitters and the
growing use of sensitive electrical and
electronic systems to command and
control airplanes have made it necessary
to provide adequate protection.

To ensure that a level of safety is
achieved equivalent to that intended by
the regulations incorperated by
reference, special conditions are needed
for the Dassault Aviation Model Falcon
2000, which require that new
technology electrical and electronic
systems be designed and installed to
preclude component damage and
interruption of function due to the
effects of HIRF.

High-Intensity Radiated Fields (HIRF)

With the trend toward increased
power levels from ground based
transmitters, plus the advent of space
and satellite communications, ceupled
with electronic command and control of
the airplane, the immunity of critical
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digital avionics systems to HIRF must be
established.

It is not possible to precisely define
the HIRF to which the airplane will be
exposed in service. There is also
uncertainty concerning the effectiveness
of airframe shielding for HIRF,
Furthermore, coupling of
electromagnetic energy to cockpit-
installed equipment through the cockpit
window apertures is undefined. Based
on surveys and analysis of existing HIRF
emitters, an adequate level of protection
exists when compliance with the HIRF
protection special condition is shown
with either paragraphs 1 or 2 below:.

1. A minimum threat of 100 volts per
meter peak electric field strength from
10 KHz to 18 GHz,

a. The threat must be applied to the
system elements and their associated
wiring harnesses without the-benefit of
airframe shielding.

b. Demonstration of this level of
protection is established through system
tests and analysis,

2. A threat external to the airframe of
the following field strengths for the
frequency ranges indicated.

Aver-
Peak age (V/
M)

F‘raquency (VIM)

10 KHz-100 KHz 50
100 KHz-500KHz .... 60
500 KHz-2 MHz 70
2 MHz-30 MHz 200
30 MHz-100 MHz .... 30
100 MHz-200 MHz .. 33
200 MHz-400 MHz .. 4 70
400 MHz-700 MHz .. Ve 935
700 MHz—-1 GHz 170
1 GHz-2 GHz 980
2 GHz-4 GHz 840
4 GHz-6 GHz 310
6 GHz-8 GHz 670
8 GHz-12 GHz 1,270
12 GHz-18 GHz 360
18 GHz-40 GHz 750

As discussed above, these special
conditions are applicable to the Dassault
Aviation Model Falcon 2000. Should
Dassault Aviation apply at a later date
for a change to the type certificate to
include another model incorporating the
same novel or unusual design feature,
these special conditions would apply to
that model as well under the provisions
of §21.101(a)(1).

Conclusion

This action affects only certain design
features on the Dassault Aviation Model
Falcon 2000 airplane, It is not a rule of
general applicability and affects only
the manufacturer who applied to the
FAA for approval of these features on
the airplane.

The substance of the special
conditions for this airplane have been

subjected to the notice and comment
procedure in several prior instances and
has been derived without substantive
change from those previously issued. It
is unlikely that prior public comment
would result in a significant change
from the substance contained herein.
For this reason, and because a delay
would significantly affect the
certification of the airplane, which is
imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and
good cause exists for adopting these
special conditions immediately.
Therefore, these special conditions are
being made effective upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for *
comment described above.

List of Subjects in 14 CFR part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority; 49 U.S.C, app. 1344, 1348(c),
1352, 1354(a), 1355, 1421 through 1431,
1502, 1651(b)(2), 42 U.S.C. 1857{-10, 4321 et
seq.; E.O. 11514; and 49 U.S.C. 106(g).

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for the Dassault
Aviation Model Falcon 2000 airplane.

1. Protection from Unwanted Effects
of High-Intensity Radiated Fields
{HIRF). Each electrical and electronic
system that performs critical functions
must be designed and installed to
ensure that the operation and
operational capability of these systems
to perform critical functions are not
adversely affected when the airplane is
exposed to high-intensity radiated fields
external to the airplane.

2. For the purpose of these special
conditions, the following definition
applies: Critical Functions. Functions
whose failure would contribute to or
cause a failure condition that would
prevent the continued safe flight and
landing of the airplane.

Issued in Rentof»Washington, on
November 4, 1994.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service,
ANM-100.

[FR Doc. 94-28284 Filed 11-15-94; 8:45 am]
BILLING CODE 4310-13-M

14 CFRPart25

[Docket No. NM-100; Final Special
Conditions No. 25-ANM-90]

Special Conditions; Dassault Aviation
Model Falcon 2000 Airplane, High
Altitude Operation

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final special conditions; request
for comments,

SUMMARY: These special conditions are
issued for the Dassault Aviation Mode!
Falcon 2000 airplane. This new airplane
will have an unusual design feature
associated with an unusually hizgh
operating altitude (47,000 feet), for
which the applicable airworthiness
regulations do not contain adequate or
appropriate safety standards. These
special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: The effective date of these
special conditions is November 4, 1994
Comments must be received on or

before January 2, 1995.

ADDRESSES: Comments on these final
special conditions; request for
comments, may be mailed in duplicate
to: Federal Aviation Administration,
Office of the Assistant Chief Counsel,
Attn.: Rules Docket (ANM-7), Docket
No. NM-100, 1601 Lind Avenue SW.,
Renton, Washington, 98055-4056; or
delivered in duplicate to the Office of
the Assistant Chief Counsel at the above
address. Comments must be marked
“Docket No. NM-100." Comments may
be inspected in the Rules Docket
weekdays, except Federal holidays,
between 7:30 a.m. and 4 p.m.

FOR FURTHER INFORMATION CONTACT:
Stephen Slotte, FAA, Standardization
Branch, ANM-113, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue SW.,
Renton, Washington, 98055-4056,
telephone (206) 227-2797.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA has determined that good
cause exists for making these special
conditions effective upon issuance;
however, interested persons are invited
to submit such written data, views, or
arguments as they may desire.
Communications should identify the
regulatory docket and special conditions
number and be submitted in duplicate
to the address specified above. All
communications received on or before
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the closing date for comments will be
considered by the Administrator. These
special conditions may be changed in
light of the comments received. All
comments submitted will be available in
the Rules Docket for examination by
interested persons, both before and after
the closing date for comments. A report
summarizing each substantive public.
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Persons wishing the FAA to
acknowledge receipt of their comments
submitted in response to this request
must submit with those comments a
self-addressed, stamped postcard on
which the following statement is made:
“Comments to Docket No. NM-100.”
The postcard will be date stamped and
returned to the commenter.

Background

On September 13, 1989, Dassault
Aviation, B.P. 24, 33701 Mérignac
Cédex, France, applied for a new type
certificate in the transport airplane
category for the Model Falcon 2000
airplane. The Dassault Aviation Model
Falcon 2000 is a medium-sized
transcontinental business jet powered
by two General Electric/Garrett CFE 738
turbofan engines mounted on pylons
extending from the aft fuselage. Each
engine will be capable of delivering
5,600 Ibs, thrust. The airplane will be
capable of operating with two flight
crewmembers and eight passengers.

The type design of the Model Falcon
2000 contains a number of novel and
unusual design features for an airplane
type certificated under the applicable
provisions of part 25 of the Federal
Aviation Regulations (FAR). Those
features include the relatively small
passenger cabin volume and a high
maximum operating altitude. The
applicable airworthiness requirements
do not contain adequate or appropriate
safety standards for the Falcon 2000;
therefore, special conditions are
necessary to establish a level of safety
equivalent to that established in the
regulations,

Type Certification Basis

Under the provisions of § 21.17 of the
FAR, Dassault Aviation must show that
the Falcon 2000 meets the applicable
Provisions of part 25, effective February
1. 1965, as amended by Amendments
25-1 through 25-69. The certification
basis may also include later
émendments to part 25 that are not
relevant to these special conditions. In
addition, the certification basis for the
Falcon 2000 includes part 34, effective
September 10, 1990, plus any
dmendments in effect at'the time of
Certification; and part 36, effective

December 1, 1969, as amended by
Amendments 36-1 through the
amendment in effect at the time of
certification. These special conditions
form an additional part of the type
certification basis. In addition, the
certification basis may include other
special conditions that are not relevant
to these special conditions.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 25, as amended) do not
contain adequate or appropriate safety
standards for the Falcon 2000 because of
a novel or unusual design feature,
special conditions are prescribed under
the provisions of § 21.16 to establish a
level of safety equivalent to that
established in the regulations.

Special conditions, as appropriate, are
issued in accordance with § 11.49 of the
FAR after public notice, as required by
§§11.28 and 11.29, and become part of
the type certification basis in
accordance with § 21.17(a)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, the special conditions
would also apply to the other model
under the provisions of § 21.101(a}(1).

Novel or Unusual Design Feature
The Dassault Aviation Falcon 2000

- will incorporate an unusual design

feature in that it will be certified to
operate up to an altitude of 47,000 feet.
The FAA considers certification of
transport category airplanes for
operation at altitudes greater than
41,000 feet to be a novel or unusual
feature because current part 25 does not
contain standards to ensure the same
level of safety as that provided during
operation at lower altitudes. Special
conditions have therefore been adopted
to provide adequate standards for
transport category airplanes previously
approved for operation at these high
altitudes, including certain Learjet
models, the Boeing Model 747,
Dassault-Breguet Falcon 900, Canadair
Model 600, Cessna Model 650, Israel
Aircraft Industries Model 1125, and
Cessna Model 560. The special
conditions for the Learjet Model 45 are
considered the most applicable to the
Falcon 2000 and its proposed operation
and are therefore used as the basis for
the special conditions described below.
Damage tolerance methods are
proposed to be used to ensure pressure

vessel integrity while operating at the
higher altitudes, in lieu of the Y2-bay
crack criterion used in some previous
special conditions. Crack growth data
are used to prescribe an inspection
program that should detect cracks before
an opening in the pressure vessel would
allow rapid depressurization. Initial
crack sizes for detection are determined
under § 25.571, as amended by
Amendment 25-72, The maximum
extent of failure and pressure vessel
opening determined from the above
analysis must be demonstrated to
comply with the pressurization section
of the proposed special conditions,
which state that the cabin altitude after
failure must not exceed the cabin
altitude/time curve limits shown in
Figures 3 and 4.

In order to ensure that there is
adequate fresh air for crewmembers to
perform their duties, to provide
reasonable passenger comfort, and to
enable occupants to better withstand the
effects of decompression at high
altitudes, the ventilation system must be
designed to provide 10 cubic feet of '
fresh air per minute per person during
normal operations. Therefore, these
special conditions require that
crewmembers and passengers be
provided with 10 cubic feet of fresh air
per minute per person. In'addition,
during the development of the
supersonic transport special conditions,
it was noted that certain pressurization
failures resulted in hot ram or bleed air
being used to maintain pressurization.
Such a measure can lead to cabin
temperatures that exceed human
tolerance, Therefore, these special
conditions require airplane interior
temperature limits following probable
and improbable failures.

Continuous flow passenger oxygeén
equipment is certificated for use up to
40,000 feet; however, for rapid
decompressions above 34,000 feet,
reverse diffusion leads to low oxygen
partial pressures in the lungs, to the
extent that a small percentage of
passengers may lose useful
consciousness at 35,000 feet. The
percentage increases to an estimated 60
percent at 40,000 feet, even with the use
of the continuous flow system.
Therefore, to prevent permanent
physiological damage, the cabin altitude
must not exceed 25,000 feet for more
than 2 minutes, or 40,000 feet for any
time period. The maximum peak cabin
altitude of 40,000 feet is consistent with
the standards established for previous
certification programs. In addition, at
high altitudes the other aspects of
decompression sickness have a
significant, detrimental effect on pilot
performance (for example, a pilot can be
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incapacitated by internal expanding
gases).

Decompression resulting in cabin
altitudes above the 37,000-foot limit
depicted in Figure 4 approaches the
physiological limits of the average
person; therefore, every effort must be
made to provide the pilots with
adequate oxygen equipment to
withstand these severe decompressions.
Reducing the time interval between
pressurization failure and the time the
pilots receive oxygen will provide a
safety margin against being
incapacitated and can be accomplished
by the use of mask-mounted regulators.
These special conditions therefore
require pressure demand masks with
mask-mounted regulators for the
flightcrew. This combination of
equipment will provide the best
practical protection for the failures
covered by the special conditions and
for improbable failures not covered by
the special conditions, provided the
cabin altitude is limited.

As discussed above, these special
conditions are applicable to the Dassault
Aviation Model Falcon 2000. Should
Dassault Aviation apply at a later date
for a change to the type certificate to
include ‘another model incorporating the
same novel or unusual design feature,
these special conditions would apply to
that model as well under the provisions
of § 21.101(a)(1).

Conclusion

This action affects only certain design
features on the Dassault Aviation Model
Falcon 2000 airplane. It is not a rule of
general applicability and affects only
the manufacturer who applied to the
FAA for approval of these features on
the airplane.

The substance of the special
conditions for this airplane has been
subjected to the notice and comment
procedure in several prior instances and
has been derived without substantive
change from those previously issued. It
is unlikely that prior public comment
would result in a significant change
from the substance contained herein.
For this reason, and because a delay
would significantly affect the
certification of the airplane, which is
imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and
good cause exists for adopting these
special conditions immediately.
Therefore, these special conditions are
being made effective upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. app. 1344, 1348(c),
1352, 1354(a), 1355, 1421 through 1341,
1502, 1651(b)(2), 42 U.S.C. 1857f-10, 4321 et
seq.; E.O. 11514; and 49 U.S.C. 106(g).

The Special Conditions

Accordingly, the following special
conditions are issued as part of the type
certification basis for the Dassault
Aviation Model Falcon 2000:

Operation to 47,000 Feet

1. Pressure Vessel Integrity.

(a) The maximum extent of failure
and pressure vessel opening that can be
demonstrated to comply with paragraph
4 (Pressurization) of &is special
condition must be determined. It must
be demonstrated by crack propagation
and damage tolerance analysis
supported by testing that a larger
opening or a more severe failure than
demonstrated will not occur in normal
operations.

(b) Inspection schedules and
procedures must be established to
ensure that cracks and normal fuselage
leak rates will not deteriorate to the
extent that an unsafe condition could
exist during normal operation.

(c) With regard to the fuselage
structural design for cabin pressure
capability above 45,000 feet altitude, the
pressure vessel structure, including
doors and windows, must comply with
§ 25.365(d), using a factor of 1.67
instead of the 1.33 factor prescribed.

2. Ventilation. In lieu of the
requirements of § 25.831(a), the
ventilation system must be designed to
provide a sufficient amount of
uncontaminated air to enable the
crewmembers to perform their duties
without undue discomfort or fatigue,
and to provide reasonable passenger
comfort during normal operating
conditions and also in the event of any
probable failure of any system that
could adversely affect the cabin
ventilating air. For normal operations,
crewmembers and passengers must be
provided with at least 10 cubic feet of
fresh air per minute per person, or the
equivalent in filtered, recirculated air
based on the volume and composition at
the corresponding cabin pressure
altitude of not more than 8,000 feet.

3. Air Conditioning. In addition to the
requirements of § 25.831, paragraphs (b)
through (e), the cabin cooling system
must be designed to meet the following
conditions during flight above 15,000
feet mean sea level (MSL):

(a) After any probable failure, the
cabin temperature-time history may not
exceed the values shown in Figure 1.

(b) After any improbable failure, the
cabin temperature-time history may not
exceed the values shown in Figure 2.

4. Pressurization. In addition to the
requirements of § 25.841, the following
apply: $

(a) The pressurization system, which
includes for this purpose bleed air, air
conditioning, and pressure control
systems, must prevent the cabin altitude
from exceeding the cabin altitude-time
history shown in Figure 3 after each of
the following:

(1) Any probable malfunction or
failure of the pressurization system. The
existence of undetected, latent
malfunctions or failures in conjunction
with probable failures must be
considered.

(2) Any single failure in the
pressurization system, combined with
the occurrence of a leak produced by a
complete loss of a door seal element, or
a fuselage leak through an opening
having an effective area 2.0 times the
effective area that produces the
maximum permissible fuselage leak rate
approved for normal operation,
whichever produces a more severe leak.

- (b) The cabin altitude-time history
may not exceed that shown in Figure 4
after each of the following:

(1) The maximum pressure vessel
opening resulting from an initially
detectable crack propagating for a
period encompassing four normal
inspection intervals, Mid-panel cracks
and cracks through skin-stringer and
skin-frame combinations must be
considered.

(2) The pressure vessel opening or
duct failure resulting from probable
damage (failure effect) while under
maximum operating cabin pressure
differential due to a tire burst, engine
rotor burst, loss of antennas or stall
warning vanes, or any probable
equipment failure (bleed air, pressure
control, air conditioning, electrical
source(s), etc.) that affects
pressurization.

(3) Complete loss of thrust from all
engines.

(c) In showing compliance with
paragraphs 4(a) and 4(b) of these special
conditions (Pressurization), it may be
assumed that an emergency descent is
made by approved emergency
procedure. A 17-second crew
recognition and refction time must bp
applied between cabin altitude warning
and the initiation of an emergency
descent.

- Note: For flight evaluation of the rapid
descent, the test article must have the cabin
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volume representative of what is expected to

be normal, such that Dassault Aviation must

reduce the total cabin volume by that which

would be occupied by the furnishings and
ital number of people.

5. Oxygen Equipment and Supply.

(a) A continuous flow oxygen system
must be provided for the passengers.

(b) A quick-donning pressure demand
mask with mask-mounted regulator
must be provided for each pilot. Quick-
donning from the stowed position must
be demonstrated to show that the mask
can be withdrawn from stowage and
donned with 5 seconds.

BILLING CODE 4810-13-M
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CABIN ALTITUDE 20
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10 all passengers)
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-

5
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CABIN ALTITUDE - TIME HISTORY
FIGURE 3

NOTE: For figure 3, time starts at the moment cabin altitude
exceeds 8,000 feet during depressurization. If depressurization
analysis shows that the cabin altitude limit of this curve is
exceeded, the following alternate limitations apply: After
depressurization, the maximum cabin altitude exceedence is
fimited to 30,000 feet. The maximum time the cabin altitude may
exceed 25,000 feet is 2 minutes; time starting when the cabin
altitude exceeds 25,000 feet and ending when it returns to
25,000 feet.

CABIN ALTITUDE
THOUSANDS OF FEET 2

(Supplemental oxygen available to
all passengers)

G
TIME - MINUTES
CABIN ALTITUDE - TIME HISTORY

FIGURE 4

NOTE: - For figure 4, time starts at the moment cabin altitude
exceeds 8,000 feet during depressurization. If depressurization
angalysis shows that the cabin altitude limit of this curve is
exceeded, the following alternate limitations apply: After
depressurization, the maximum cabin aliitude exceedence is

“limited 1o 40,000 feet. The maximum time the cabin altitude may
exceed 25,000 feet is 2 minutes; time starting when the cabin
altitude exceeds 25,000 feet and ending when it returns to
25,000 feet.

BLUNG CoDE 4910-13-C

Issued in Rentom, Washington, on November 4, 1994.
Darrell M. Pederson,
Acting Manager, Transport Airplane Directorate, Aircraft Certification Service, ANM-100.
IFR Doc. 94-28285 Filed 11-15-94; 8:45 am]
BLUNG CODE 4910-13-M
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14 CFR Part 39

[Docket No. 94-ANE-01; Amendment 39~
9067; AD 94-23-05]

Airworthiness Directives; AlliedSignal
Inc. TFE731-3A and -3AR Model
Turbofan Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY; This amendment adopts a
new airworthiness directive (AD) that is
applicable to AlliedSignal Inc. (formerly
Garrett Engine Division) TFE731-3A—-
200G and -3AR-200G model turbofan
engines. This action requires removing
from service certain low-pressure
turbine (LPT) disks, imposing an hourly
life limit on the first stage and second
stage LPT disks, performing a
dimensional inspection of second stage
LPT disks at repetitive intervals, and
incorporating honeycomb material in
the second stage LPT nozzle air seal.
This amendment is prompted by reports
of LPT disk web separations. The
actions specified in this AD are
intended to prevent LPT disk web
“separations, which can result in an
uncontained engine failure and damage
to the aircraft.
DATES: Effective December 1, 1994.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
1,1994.

Comments for inclusion in the Rules
Docket must be received on or before
January 17, 1995. v
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket No.
94-ANE-01, 12 New England Executive
Park, Burlington, MA 01803-5299,

The service information referenced in
this AD may be obtained from
AlliedSignal Inc., Aviation Services
Division, Data Distribution, Dept. 64-3/
2102-1M, P.O. Box 29003, Phoenix, AZ
85038-9003; telephone (602) 365-2548.
This information may be examined at
the FAA, New England Region, Office of
the Assistant Chief Counsel, 12 New
England Executive Park, Burlington,
MA; or at the Office of the Federal
Register, 800 North Capitol Street NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Joseph Costa, Aerospace Engineer, Los
Angeles Aircraft Certification Office,
RAA, Transport Airplane Directorate,
3229 East Spring Street, Long Beach, CA

90806—-2425; telephone (310) 988-5246;
fax (310) 988-5210.

SUPPLEMENTARY INFORMATION: The
Federal Aviation Administration (FAA)
has received reports of two low pressure
turbine (LPT) disks that failed in the
disk web area due to creep fatigue on
AlliedSignal Inc. (formerly Garrett
Engine Division) Model TFE731-3A—
200G turbofan engines, Both disk
failures were uncontained. A
metallurgical examination of first and
second stage LPT disks found that two
heat treatment production processes
created a microstructure more
susceptible to creep fatigue cracking.
Both production processes affected
AlliedSignal Inc. TFE731-3 series
engines’ first and second stage LPT
disks.

In addition, a field inspection of LPT
disks on AlliedSignal Inc. TFE731-3
series turbofan engines revealed that
excessive disk growth occurred on
AlliedSignal Inc, Model TFE731-3A~
200G and TFE731-3AR-200G engines,
which are installed on Israel Aircraft
Iindustries, Ltd. (IAI) 1125 Westwind
Astra series aircraft. The FAA has
determined that the IAI Astra flight
profile subjects the first and second
stage LPT disks to prolonged flight time
at or near the maximum continuous
inner turbine temperatures limit.
Repeated prolonged exposure to high
temperatures can cause & more rapid
deterioration of the nickel-graphite
abradable material on the LPT second
stage nozzle air seal than originally
anticipated during the certification
process of the engine. This deterioration
results in increased seal clearance,
which contributes to disk growth. This
disk growth, also known as creep,
resulting either from certain heat
treatment production processes,
excessive LPT second stage nozzle air
seal clearance, or the LPT disk(s)
prolonged exposure to elevated
operating temperatures, if not corrected,
could result in LPT disk web
separations, which can result in an
uncontained engine failure and damage
to the aircraft.

The FAA has reviewed and approved
the technical contents of AlliedSignal
Aerospace Alert Service Bulletin (ASB)
No. TFE731-A72-3519, Revision 3,

" dated May 6, 1994, that imposes an

hourly life limit on first and second
stage LPT disks and describes
procedures for removal and replacement
of these LPT disks; SB No. TFE731-72—
3530, Revision 1, dated October 8, 1993,
that describes procedures for installing
a second stage LPT turbine nozzle that
incorporates a honeycomb air seal; and
ASB No. TFE731-A72-3544, dated

October 8, 1993, and ASB No. TFE731-
A72-3557, dated May 12, 1994, that
describe procedures for removal and
replacement of specific serial numbered
first and second stage LPT disks. Certain
requirements of this AD may be
accomplished using an earlier version of
a service bulletin (SB) or ASB than the
one cited in the AD. The original
version of AlliedSignal Aerospace SB
No. TFE731-72-3530 differs only by
minor changes that do not impact the
technical content of the procedures, and
is an acceptable method of compliance
to paragraph (c)(1) of this AD. Prior to
the effective date of this AD,
replacement of LPT disks in accordance
with previous revisions of SB No.
TFE731-A72-3519 is an acceptable
method of compliance to paragraph (b)
or (c)(2) of this AD.

Since an unsafe condition has been
identified that is likely to exist or
develop on other AlliedSignal Inc.
TFE731-3A-200G series turbofan
engines of the same type design, this AD
is being issued to prevent LPT disk web
separations, which«can result in an
uncontained engine failure and damage
to the aircraft. This AD requires
removing from service certain LPT
disks, imposing an hourly life limit on
first and second stage LPT disks,
performing a dimensional inspection of
second stage LPT disks at repetitive
intervals, and incorporating honeycomb
material in the second stage LPT nozzle
air seal. The actions are required to be
accomplished in accordance with the
service bulletins described previously.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment

- hereon are impracticable, and that good

cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was nol
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire,
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter's ideas and
suggestions is extremely helpful in
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evaluating the effectiveness of the AD
action and determining whether
additional rulemaking-action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to _
Docket Number 94-ANE-01.”" The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
itis determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a “‘significant regulatory
action” under Executive Order 12866. It
has been determined further that this
action involves an emergency regulation
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979). If it is determined that this
emergency regulation otherwise would
be significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
ofit, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety,

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

94-23-05 AlliedSignal Inc,: Amendment 39—
9067. Docket 94-ANE-01.

Applicability: AlliedSignal Inc. TFE731—
3A-200G and -3AR-200G turbofan engines
installed on but not limited to Israel Aircraft
Industries, Ltd., 1125 Westwind Astra
aircraft.

Compliance: Required as indicated, unless
accomplished previously.

To prevent low pressure turbine (LPT) disk
web separations, which can result in an
uncontained engine failure and damage to
the aircraft, accomplish the following:

(a) Remove from service first and second
stage LPT disks, with Part Numbers (P/N)
3072351-( ), 3072542-( ), 30741031, and
3074105-1, where ( ) denotes any dash
number, identified by serial number in the
Compliance Sections of AlliedSignal
Aerospace Alert Service Bulletin (ASB) No.
TFE731-A72-3544, dated October 8, 1993,
and AlliedSignal Aerospace ASB No.
TFE731-A72-3557, dated May 12, 1994,
within 100 hours time in service (TIS) after
the effective date of this airworthiness
directive (AD), in accordance with the
Accomplishment Instructions of AlliedSignal
Aerospace ASB No. TFE731-A72-3544,
dated October 8, 1993, and AlliedSignal
Aerospace ASB No. TFE731-A72~3557,
dated May 12, 1994, and replace with
serviceable disks,

(b) Remove first stage LPT disk, P/N
3072351~ ), where ( ) denotes any dash
number, and install a serviceable first stage
LPT disk in accordance with the
Accomplishment Instructions of AlliedSignal
Aerospace ASB No. TFE731-A72-3519,
Revision 3, dated May 6, 1994, as follows:

Stage 1
LPT disk
TIS since

new
(TSN)

Initial replacement schedule

More
than
850
hours.

Replace within the next 50 hours
TIS after the effective date of
this AD, or at the next removal
of the LPT module, whichever
occurs first.

Replace within the next 200 hours
TIS after the effective date of
this AD, 900 hours TSN, or at
the next removal of the LPT
module, whichever occurs first.

Replace prior to 750 hours TSN.

551 to
850
hours.

Less
than

hours.

(¢) Prior to 1,500 hours TIS after the
effective date of this AD, or at the next
removal of the LPT module, whichever
occurs first, accomplish the following:

(1) Replace the second stage LPT nozzle air
seal, P/N 30718781, in accordance with the
Accomplishment Instructions of AlliedSignal
Aerospace SB No. TFE731-72-3530,
Revision 1, dated October 8, 1993, with a
serviceable nozzle air seal.

(2) Replace or inspect the second stage LPT
rotor assembly, P/N 3072541-( ), where ( )
denotes any dash number, and install a
serviceable assembly in accordance with the
Accomplishment Instructions of AlliedSignal
Aerospace ASB No. TFE731-A72-3519,
Revision 3, dated May 6, 1994.

(d) Perform subsequent repetitive
inspections and remove from service first and
second stage LPT disks, and replace with a
serviceable disk, as follows:

(1) Remove first stage LPT disks, P/N
3074103-1, prior to accumulating 750 hours
TSN, or 3,000 CSN.

(2) Remove first stage LPT disks, P/N
3073733-1, prior to accumulating 1,500
hours TSN, or 3,000 CSN.

(3) Remove second stage LPT disks, P/N
3074105-1 prior to accumulating 4,500 hours
TSN, or 3,000 CSN.

(4) Inspect the second stage LPT rotor
assembly, P/N 30741061, by performing a
balance rim dimensjonal inspection, wire
gauge check, and fluorescent penetrant
inspection, in accordance with the Engine
Light Maintenance Manual, at intervals not to
exceed 1,500 hours TIS since last inspection.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office. The
request should be forwarded through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Los Angeles Aircraft
Certification Office. NOTE: Information
concerning the existence of approved
alternative methods of compliance with this
airworthiness directive, if any, may be
obtained from the Los Angeles Aircraft
Certification Office.

(f) Accomplishment of the requirements of
paragraph (c)(1) of this AD in accordance
with the original version of AlliedSignal
Aerospace SB No. TFE731-72-3530; or the
requirements of paragraphs (b) or (c)(2) of
this AD in accordance with the original
version, Revision 1, or Revision 2 of
AlliedSignal Aerospace ASB No. TFE731~
A72-3519 constitute acceptable alternative
methods of compliance to the applicable
requirements of this AD.

(g) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate thé aircraft to
a location where the requirements of this AD
can be accomplished.

(h) The requirements of this AD shall be
accomplished in accordance with the

- following applicable service documents:
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Document No.

Date

AlliedSignal Aerospace ASB No. TFE731-A72-3544

Total pages: 10.

AlliedSignal Aerospace SB No. TFE731-72-3530

Total pages: 8.

AlliedSignal Aerospace ASB No. TFE731-A72-3519

Total pages: 8.

AlliedSignal Aerospace ASB No. TFE731-A72-3557

Total pages: 12.

Oct. 8, 1993.
Oct. 8, 1993.
July 2, 1993.
Oct. 8, 1993.
July 2, 1993.
May 8, 1994.

May 12, 1984.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from AlliedSignal Inc., Aviation Services
Division, Data Distribution, Dept. 64-3/2102~
1M, P.O. Box 29003, Phoenix, AZ 85038—
9003. Copies may be inspected at the FAA,
New England Region, Office of the Assistant
Chief Counsel, 12 New England Executive
Park, Burlington, MA; or at the Office of the
Federal Register, 800 North Capitol Street,
NW.,, suite 700, Washington, DC.

(i) This amendment becomes effective on
December 1, 1994.

Issued in Burlington, Massachusetts, on
November 3, 1994,

Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 94-28109 Filed 11-15-94; 8:45 am]
BILLING CODE 4910-13-9

14 CFR Part 39

[Docket No. 90-NM-265-AD; Amendment
39-8073; AD 94-23-10]

Airworthiness Directives; Boeing
Model 727 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

- SUMMARY: This amendment supersedes
an existing AD that currently requires
periodic leak checks of the forward
lavatory drain system and provides for
the installation of a new drain valve as
terminating action. This action
continues to require various leak
checks, but deletes a previously
provided terminating action; adds
requirements for leak checks of other
lavatory drain systems; provides for the
option of revising the FAA-approved
maintenance program to include a
schedule of leak checks; requires the
installation of a cap on the flush/fill
line; and requires either a periodic leak
check of the flush/fill line cap or
replacement of the seals on both that
cap and the toilet tank anti-siphon
(check) valve. This amendment was
prompted by continuing reports of

damage to engines and airframes,
separation of engines from airplanes,
and damage to property on the ground,
caused by “blue ice” that had formed
from leaking forward lavatory drain
systems and subsequently had
dislodged from the airplane. The actions
specified by this AD are intended to
prevent such damage associated with
the problems of *‘blue ice.”
EFFECTIVE DATE: December 16, 1994.
ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration,
(FAA), Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
90-NM-265-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays. J
FOR FURTHER INFORMATION CONTACT: Don
Eiford, Aerospace Engineer, Seattle
Aircraft Certification Office, Systems
and Equipment Branch, ANM-130S,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2788; fax (206) 227-1811.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to add an
airworthiness directive (AD), applicable
to Boeing Model 727 series airplanes,
was published as a supplemental notice
of proposed rulemaking (NPRM) in the
Federal Register on March 18, 1994 (59
FR 12865). That supplemental NPRM
proposed to supersede AD 86-05-07,
amendment 39-5250 (51 FR 7767,
March 6, 1986). That AD currently
requires periodic leak checks of the
forward lavatory drain system and
provides for the installation of a new
drain valve as terminating action.

Among other things, the supplemental
NPRM i)roposed to:

1. Delete the existing provision for
terminating action;

2. Requiire repetitive leak checks of
both the forward and the aft lavatory
drain systems;

3. Provide an optional procedure for
complying with the rule, which would
entail revising the FAA-approved
maintenance program to incorporate a
schedule and procedure to conduct leak
checks of the lavatory drain systems;
and

4. Require the installation of a lever
lock cap on flush/fill lines, and periodic
leak check of the flush/fill line.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Personal Injury Risk of Blue Ice

Several commenters request that all
actions applicable to the aft lavatory
drainage systems be deleted from the
proposed rule, since the risk of injury
caused by “blue ice'' forming at an aft
lavatory, dislodging from an airplane,
and striking a person on the ground is
extremely remote. As justification for
their request, these commenters cite an
analysis that was performed in 1990 to
determine the probability of personal
injury. This nalysis concludes that
such probability is on the order of 1 x
10-9 per flight.

The FAA does not concur with these
commenters’ request. The criteria of
probability of injury being on the order
of 1 x 10~2 per flight hour is relevant
when an aircraft system is originally
certified. However, once an unsafe
condition becomes known to the FAA,
an analysis is not necessarily sufficient
to refute the unsafe condition. The FAA
considers that the numerous reported
cases of “blue ice” striking and
damaging houses, cars, and populated
areas is sufficient to support the
conclusion that “blue ice’" falling from
aft lavatory drain systems presents an
unsafe condition.

Moreover, the FAA does not find the
analysis submitted by the commenters
to be conclusive. That particular
analysis was based on several
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assumptions whose adequacy the FAA
questions. Among them are:

1. The analysis assumed that a piece
of “blue ice” falls to the ground once
every two weeks in the United States.
These figures were based upon language
that appeared in a newspaper article
and are apparently anecdotal data. The
FAA points out that the cases addressed
in the newspaper article (and, therefore,
in the analysis) may be only the
“reported”" cases; however, the vast
majority of cases go unreported, and are
likely to be on the order of many
magnitudes greater than the number
reported.

2. Additionally, the crux of the
analysis is based on assumptions that
the size of a shadow of a person on the
ground is two square feet. This appears
to assume that the person is standing
up, the ice comes straight down, the ice
falls as a single projectile, and the ice
does not break into smaller pieces as it
comes through a roof and ceiling. None
of these assumptions are proven or
representative of a typical scenario.

Further, the FAA points out that
demographic studies have shown that
population density has increased
around airports, and probably will
continue to increase. These are
populations that are at greatest risk of
damage and injury due to “blue ice”
dislodging from an airplane during
descent. Without actions to ensure that
leaks from the aft lavatory drain systems
are detected and corrected in a timely
manner, “blue ice” incidents would go
unchecked and eventually someone
would be struck, perhaps fatally, by -
falling “blue ice.” To discount the
unsafe condition to persons on the
ground presented by falling ‘“blue ice”
would be a gross breach of the FAA’s
safety obligations and commitment to
the public.

Reliability Targets for Leak Check

Intervals

One commenter requests that the FAA
provide reliability targets so that
operators would knoew what data were
necessary to obtain FAA approval of any
request for an extension of a leak check
interval. The FAA cannot concur with
the commenter's request. The FAA has
not provided such a “reliability target”
because of the difficulty involved in
specifying a target that would be
applicable to and appropriate for all or
most operators. While the FAA
fecognizes that larger operators are more
likely to be able to provide a statistically
significant data package, it considers
that the approach to the development of

reliability targets” must also allow
smaller operators to participate. For
these reasons, and until a universal

reliability target program can be
developed, the FAA will review
individual requests on a case-by-case
basis. Paragraph (c) of the final rule
provides for the submission of data to be
considered for the approval of
extensions to leak check intervals; these
data can be summarized and
accompanied by recommendations from
industry groups.

Data From Boeing Model 737’s

One commenter requests that the FAA
consider data from Boeing Model 737
airplanes, in conjunction with data from
Boeing Model 727 airplanes, when
reviewing requests to extend the leak
check interval. The FAA points out that,
even though the design of the Model
727 and Model 737 are not similar in
many aspects, the functioning of the
lavatory drain systems on both models
may be similar due to the similarity of
the hardware used. Therefore, the FAA
will consider data from similar drain
systems of different airplane models
when reviewing requests received to
extend leak check intervals; however, in
accordance with the data gathering
requirements of paragraph (c) of this
final rule, any data submitted must
reflect which airplanes and which drain
valves the data represent.

Boeing Specifications vs. Brand Name
Valves

Several commenters request that the
proposed rule be revised so that affected

- hardware is identified by Boeing

Specification number, rather than by
vendor part numbers. These
commenters are concerned that certain
parts may not qualify for longer
inspection intervals because they have
dash numbers not called out specifically
in the proposed rule. They consider that
this is not only confusing, but
inequitable, since many later hardware
configurations will fall into the “‘any
other type valve” category that provides
for a leak check interval of only 400
flight hours, The commenters consider
that requesting “alternative methods of
compliance’ will become the norm,
unless the rule is revised to refer to
hardware specification numbers. One
commenter, a manufacturer of valves, is
concerned that it will be unable to
market its equipment because the
proposed rule provides no performance
standards under which its valves can
qualify.

On the other hand one commenter
objects to the FAA’s statement in the
preamble to the supplemental NPRM
that indicated, “* * * One of the factors
that the FAA will consider in approving
alternative valve designs is whether the
valve meets Boeing Specification

S417T105 or 10-62213." This
commenter interprets the phrase to be a
requirement for Boeing approval of any
alternative valve only to the Boeing
specifications.

The FAA does not concur with the
commenters’ requests to call out valves

‘by Boeing specification only. Boeing

specifications were not referenced in
this final rule because the FAA does not
consider it appropriate for Boeing to
screen and potentially disapprove, for
purposes of this AD, alternative valves
that may not qualify to Boeing’s
specifications. This would have the
effect of delegating to Boeing, through
its specification qualification procedure,
the authority to approve or disapprove
alternative methods of compliance with
this AD. Approval under a Boeing
specification is not a requirement for a
valve design under this rule; it is only

a factor to be considered. Other factors
may be taken into account as well, such
as having extensive service history data.
Review and approval of alternative
valve designs is a function of the FAA
through the “alternative methods of
compliance’ procedures provided by
paragraph (f) of the final rule. The
wording of the NOTE 7 following
paragraph (f) of the final rule has been
revised to clarify this point.

Qualifying For 1,000 Flight Hour Leak
Check Interval

Several operators request that the
proposed rule be revised to include a
provision that would allow any service
panel drain valve, manufactured by any
manufacturer, to become qualified for
the 1,000-flight hour leak check interval.
These commenters state that, by
restricting the 1,000-flight hour interval
to only certain brand name valves, the
FAA restricts competition that could
lead eventually to the development of
better valves.

The FAA does not agree that the 1,000
flight hour leak check interval should be
allowed unequivocally for all service
panel drain valves. Current service
history data indicate that some valves
are more reliable than others; those
valves that have demonstrated such
reliability in service so far are the valves
identified (by brand name) in this rule.
The FAA does not consider that a
design review and qualification test are
sufficient to determine how well a valve
will perform in actual service. This has
been clearly demonstrated by the
history of this specific AD action: the
installation of any of several valves was
designated previously as terminating
action for the required leak check, but
those valves were later found to be
subject to leakage. However, the FAA
does agree that requirements for service
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history data should not be so rigid as to
preclude competition by valve
manufacturers with new designs.
Therefore, the FAA will consider
requests for inclusion in the 1,000-flight
hour leak check category any valve for
which the design, qualification test, and
service history data are provided. The
request should include an analysis of
known failure modes for the valve and
failure modes of similar valves; an
explanation should be included as to
how the design features of the valve will
preclude these failure modes. Also
included should be the results of
qualification tests, and service history
data covering approximately 25,000
flight hours or 25,000 flight cycles
(including a winter season), collected in
accordance with the requirements of
paragraph (c) of the final rule, ora
similar program. The final rule has been
revised to include a new NOTE 7 to
specify the request for this information.
Further, the FAA notes that one
operator and a manufacturer,
Pneudraulics, already have provided
these data to the FAA, and the final rule
has been revised to add certain
Pneudraulics valves to the category of
valves subject to a 1,000-flight hour leak
check interval. (Without the submission
and approval of this data, these valves
would have been required to be leak
checked at the 200-flight hour interval.)

Differences Between Paragraphs (a) and
(b) of the Rule

One commenter maintains that the
FAA'’s safety objective in addressing the
“blue ice” issue should be to ensure that
each and every operator has a
comprehensive lavatory drain service
program in place. The commenter
points out that the FAA attempted this
approach under the provisions of
proposed paragraph (b), but made the
conditions of compliance more stringent
than those of proposed paragraph (a),
such that no operator would elect to
comply with paragraph (b). The
commenter considers this unfortunate
since it will result in a less effective
“blue ice’ prevention program
fleetwide.

The FAA acknowledges that a
difference exists between the provisions
of paragraphs (a) and (b), both in the
supplemental NPRM and in this final
rule. However, as explained elsewhere
in this preamble, the FAA has revised
several requirements of paragraph (b) of
the final rule to make it more

‘attractive” to operators. Certain of
these revised requirements include
extended leak check intervals for some
valves. The FAA does consider that
revising the maintenance program to
include the procedures specified in

paragraph (b) will be more effective
overall in addressing "blue ice” as an
on-going issue. The provisions of
paragraph (b) are more comprehensive
in approach: they include requirements
not only for leak checks of the valves,
but replacement of valve seals,
repetitive visual inspections for leakage,
procedures for reporting leakage, and
training programs to inform pertinent
personnel on “blue ice’’ awareness.

The FAA considers that it is
appropriate to maintain the provisions
of paragraph (a) as an option, so that
operators without an FAA-approved
maintenance program will have some
means to comply with the rule.

Along this same line, another
commenter points out other differences
between the provisions of paragraphs (a)
and (b). The commenter indicates that
any valve service history data that is
gathered by an operator complying with
paragraph (a) may not be as valuable as
data gathered by an operator complying
with paragraph (b). Unless there is a
specific, scheduled maintenance
program, there is no way to determine
if a valve may have begun leaking before
a leak check was conducted and was
subsequently repaired; therefore, merely
passing a leak check successfully, as
under the provisions of paragraph (a),
does not verify the valve’s reliability.
The FAA acknowledges this
commenter's observations. However, the
FAA expects that some operators will
choose to comply with the provisions of
paragraph (b) and will provide the FAA
with valve service history data. These
data may indicate that the current leak
check intervals are acceptable for
operators operating under a

. maintenance program, but should be

shortened for operators without a
maintenance program. If, as the
commenter suggests, leak tests alone
prove to be inadequate to prevent “blue
ice” formation, the FAA may consider
revising this rule at a later time to .
modify or delete paragraph (a).

Alternative Recordkeeping

Several commenters request that a
revision be made to proposed paragraph
(b) that would allow for the use of an
alternative method of recordkeeping to
that otherwise required by Federal
Aviation Regulations § 121.380 (14 CFR
121.380), “Maintenance recording
requirements”. The commenters’ main
concern is that it should be clear to the
cognizant Principal Maintenance
Inspectors (PMI), and other FAA
officials in the years ahead, that once
the maintenance program revision is
made and approved, the AD is “signed
off as complete.” No other special
records should be required to track the

various tasks specified in proposed
paragraph (b) (such as valve seal
replacement, training, reporti
procedures, visual checks, etc.), which
are in addition to the recordkeeping
requirements that now exist within each
of the affected operator’s maintenance

m.

: :;%e FAA does not concur with the
commeriters’ request for many of the
same reasons it did not concur with a
similar request made in response to the
previous supplemental NPRM. The FAA
considers that, even though this AD
would affect the maintenance program,
it is of such importance that it warrants
other than “normal’’ procedures to be
followed in certain aspects. Some
method of recordkeeping must be
maintained to ensure that the required
valve seal changes and periodic leak
checks continue, and to ensure that the
procedures required by this AD are not
eventually dropped from any operator’s
maintenance program.

Principal Maintenance Inspector
Involvement

These same commenters request that
a statement be added to proposed
paragraph (b) to indicate that the “AD
is no longer applicable once a revision
to the FAA-approved maintenance
program is implemented.” These
commenters indicate that it would be
less cumbersome to operators to
accomplish all of the AD-required tasks
within the parameters of their FAA-
approved maintenance program, where
the cognizant PMI would be the FAA
official permitted to approve any further
changes to the program. These
commenters contend that it is much
more appropriate for the PMI, rather
than the Seattle Aircraft Certification
Office (ACO) engineering staff, to
approve subsequent changes to the
program once the program has been
approved. The commenters consider
that the PMI is more qualified than the
ACO staff to approve tasks on training,
reporting, and adjustments to the leak
check intervals based upon reliability
program recommendations. The
commenters point out that the subject
matter of the rule is clearly
maintenance-related, and the ACO staff
is not equipped to effectively respond 10
requests for maintenance interval
changes that may occur.

The FAA does not concur with this
request for the same reasons it did not
concur with a similar request made by
these commenters to the previous
supplemental NPRM. While the FAA
agrees that the PMI may be permitted
certain oversight of the proposed
alternative maintenance program
provision of the rule (specifically with
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regard to recordkeeping), the FAA does
not agree that the PMI should be tasked
with approving certain adjustments of
the program. As was explained in detail
in the preamble to the supplemental
NPRM, failure threshold criteria and
definitive leak/failure rate data do not
exist for the majority of the subject
valves; therefore, a PMI would have no
data on which to base the approval of
an extension of a leak check interval for
many valves with the assurance that the
valve would not fail within the adjusted
interval. In light of this, it is essential
that the FAA, at the ACO level, have
feedback as to the leak and failure rates
experienced in the field. Although the
PMV's serve as the FAA’s critical link
with the operators (and the PMI's
oversight responsibilities will not be
minimized by this AD action), itis the
staff of the ACO that provides the
engineering support necessary to
evaluate whether increases in leak
check intervals will maintain an
acceptable level of safety.

Further, the FAA considers it
essential that any adjustment of the
required leak check intervals, seal
change intervals, and data reporting
procedures should be approved in a
uniform manner in order to ensure that
the program is administered uniformly
(and appropriately) fleetwide. The staff
of the Seattle ACO is in the best position
to ensure that this is accomplished.
Additionally, given that possible new
relevant issues might be revealed during
the approval process, it is imperative
that the engineering staff at the ACO
have such feedback. In any case, the
ACO staff will work closely with the
cognizant PMI to ensure that any
approved revisions to this aspect of the

maintenance program are appropriate
and workable for the applicable airline.

Specific Leak Check Instructions

One commenter requests that the
proposed rule be revised to include a
procedure for performing the leak
checks. The commenter suggests that
the instructions contained in Boeing
Service Letter 737—SL—38-3-A {which
applies to Model 737 series airplanes)
be referenced in order to ensure that all
affected operators perform the same leak
check. The FAA dees not concur totally.
The instructions contained in Boeing
Service Letter 737—SL~38-3—A address
only the forward lavatory service panel
(not the aft or executive panels), and do
hot correlate with the requirement to
perform a leak check of the outer cap on
Certain valves. The instructions do
tontain procedures for performing a
leak test of the toilet tank anti-siphon
(check) valve, which are appropriate for
performing that leak check in

accordance with the requirements of
this AD; therefore, the FAA has added
a Note to paragraphs (a)(5) and (b){3) to
indicate that operators may consider the
leak check procedures relative to the
toilet tank anti-siphon (check) valve in
accordance with the service letter as an
aceceptable means of compliance with
those paragraphs. The FAA does agree
that a standard leak check procedure
would be beneficial, and will consider
revision of this final rule to include one
if an acceptable procedure becomes
available in the future.

Another commenter requests that the
proposed rule be revised to include
specific procedures for conducting the
leak check of the dump valve. This
commenter suggests that this leak check
should be performed by filling the toilet
tank with water or rinsing fluid to a
level such that the bowl is
approximately half full (at least 2 inches
above the flapper in the bowl) and
waiting at least 5 minutes to determine
if leakage is present. The FAA concurs
and has revised the rule to include a
new Nete 1, which indicates that
operators may conduct this particular
leak check in accordance with the
procedures suggested by this
commenter.

Service Panel Waste Drain Cap Leak
Check

Several commenters request that
pasagraphs (a)(1)(i) and (b)(2)(i) of the
proposed rule be revised to delete the
requirement to perform a leak check of
the service panel waste drain cap that
dees not have an inner door with a
second positive seal. These commenters
state that, te perform this leak check,
approximately 20 gallons of
contaminated waste water are required
to be dumped on the ramp; such
dumping violates various environmental

lations.

The FAA does not agree that
conducting this leak check will
necessarily require spilling a vast
amount of waste water on the ramp.
Compliance with-FAA rules is not a
license to violate environmental
regulations. Operators could devise a
means to catch or handle the waste
water to ensure that they will be in
compliance with applicable State or
Federal environmental regulations.

However, the FAA has reconsidered
this requirement for leak checks of the
service panel waste drain cap in waste
drain systems incorporating in-line
drain (ball) valves. The FAA has
determined that, for these
configurations, the valve reliability is
sufficient to obviate the need for
additional assurance provided by
performing a leak check of the cap, as

long as a leak check of the dump valve
is accomplished. A leak check of the
dump valve (in-tank valve that is spring
loaded closed and operable by a T-
handle at the service panel) can be
accomplished easily and does not entail
spillage of waste on the ramp.
Therefore, the FAA has revised
paragraph (b}(2)(i) of the final rule to
require operators to perform a leak
check of the dump valve, in licu of
performing a leak check of the cap
valve. Operators would still be required
to perform a leak check of the in-line
drain (ball) valve. The leak checks must
be accompanied by visual inspections of
the service panel drain valve outer cap/
door seal, the inner seal (if the valve has
an inner door/closure device with a
second positive seal), and seal mating
surface for wear or damage that may
cause leakage.

This revision to the requirements of
the final rule does not entail any
additional burden on eperators. As
previously proposed, operators would
have been required to perform leak
checks of bath the inner and outer doors
of the cap valve and of the in-line drain
valve, and a visual inspection of the
service panel drain valve outer cap/door
seal. As now required by the final rule,
operators will be required to perform
fewer leak checks of valves, and one
additional visual inspection of the
{inner) door seals. Since visual
inspections are less labor-intensive and
less costly than leak checks, the FAA
considers that the revised requirements
will significantly reduce the economic
burden on affected operators.

Similarly, the FAA has revised the
requirements of paragraphs (b)(2)(ii) and
(b)(2)(iv), which require leak checks of
the dump valve and service panel valve.
The final rule new specifies that the
leak check of the service panel drain
valve nieed only entail a leak check of
the inner door/closure device (rather
than leak checks of both the inner and
outer door, as was previously proposed),
provided that a visual inspection is
made of the outer cap/door seal and seal
mating surface for wear or damage.

The FAA has not revised the similar
requirements of paragraph (b)(2)(iii),

which pertains to drain systems

incorperating “donut” valves. As
explained later in this preamble, the
reliability of this type of valve is such
that a leak test of the downstream cap

is considered ; therefore,
paragraph {b)(2)(iii) retains the
requirement for leak checking the cap in
drain-system configurations where
“donut’” valves are installed.
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Waste Drain System Leak Check
Procedure

One commenter requests that
proposed paragraphs (a) and (b)(2) be
clarified to specify that, for drain
systems that may contain more than one
kind of valve; only one of the waste
drain system leak check procedures
needs to be conducted at each service
panel location. The procedure
conducted should be the one that
applies to the equipment with the
longest leak check interval. The FAA
concurs with the commenter’s request,
since this was the intent of this
requirement. The final rule has been
revised to clarify this point.

Kaiser Valve Part Numbers

One commenter requests that the part
number for the Kaiser Electroprecision
in-line drain valve, specified in the
proposal as “part number 2651-329-5
(or higher dash number),"” be revised to
include the entire part number 2651~
329 series. The valves in this series are
all virtually identical in design and,
therefore, would have the same
reliability. The FAA concurs and has
revised the final rule to call out these
valves as “Kaiser Electroprecision part
number series 2651-329."

Additionally, this same commenter
requests that the proposed rule be
revised to include Kaiser
Electroprecision in-line drain valves,
having part number series 2651-334 and
2651-278, in all requirements that apply
to part number series 2651-329 valves.
Although these valves differ slightly in
their inlet/outlet configurations,
actuating handle sizes and shapes, and
actuating handle orientation and
movement, they are identical in their
main sealing components, design
standards, and principle of operation;
therefore, their reliability can be
assumed to be equivalent. The FAA
concurs and has revised the final rule
accordingly. Operators should note that
a review of available data indicates that
the latter valve series are not currently
installed on Boeing 727 airplanes,
however.

Leak Check Interval for Kaiser Valves

Other commenters request that the
proposed rule be revised to permit the
Kaiser Electroprecision part number
series 0218-0026 valves (Expander
Valves) to be leak checked at the same
interval as the valves listed in the
supplemental NPRM for 1,000-flight
hour leak checks. This valve series was
qualified to and meets the design/
performance criteria of Boeing
Specification 10-62213 (Revision A).
The commenter indicates that a large

number of these valves have been
installed in various transport category
aircraft, and a tracking of the service
history of the installed valves reveals
that over one million flight hours have
been accumulated without any reported
leakage.

The FAA partially concurs with the
commenter’s request to provide an
extended leak check interval for this
specific valve series. The FAA considers
that the presence of a forced-opening, or
“icebreaker,” feature in a valve reduces
the likelihood that service abuse will
occur that would create a leaking valve.
Unlike other valves eligible for
inspections at 1,000-flight hour intervals
in this rule, the Kaiser Electroprecision
part number series 0218-0026 valves do
not have such an “icebreaker” feature.
In light of this, as well as the service
history data provided, the FAA has
revised the final rule to add a new
paragraph (a)(3) to address these Kaiser
Electroprecision valves and to provide
for a repetitive 600-flight hour leak
check of them for those operators
electing to comply with paragraph (a) of
the final rule. The FAA has also revised
paragraph (b)(2)(ii) of the final rule to
include these Kaiser Electroprecision
valves in the requirements for leak
checks at 1,000 flight hour intervals.
The FAA has determined that the
difference in this leak check interval
between paragraph (a) and (b) is
appropriate, since the repetitive visual
inspections, seal replacement
requirements, and other comprehensive
aspects of paragraph (b) will ensure that
any leakage will be detected that may be
caused by service damage inflicted on
the valve (due to lack of an icebreaker
feature on the valve).

Additionally, the FAA has revised the
repetitive leak check interval for the
Kaiser Electroprecision valves subject to
the requirements of paragraph (b)(2)(i).
That paragraph has been revised to «
provide for conducting the applicable
repetitive leak checks at intervals of
*5,000 flight hours or 24 months,
whichever occurs later.” (The
supplemental NPRM proposeéd a
repetitive leak check interval of 5,000
flight hours only.) This provision has
been made in acknowledgment of those
operators who may have related
maintenance procedures that are
conducted on a schedule based on
calendar time rather than on flight
hours.

Kaiser Expander Valve

One commenter has concerns about
the requirements of proposed paragraph
(b)(2)(i) of the supplemental NPRM,
which is applicable to forward lavatory
drain systems modified in accordance

with Boeing Service Bulletin 727-38-
0021. This commenter indicates that the
proposed paragraph does not require
that a Kaiser Electroprecision Expander
Valve or a lever-lock cap be installed in
accordance with that Boeing service
bulletin, even though the service
bulletin does refer to such installations
in certain of its modification
procedures. This commenter questions
whether those installations are required
to be installed and, if s0, suggests that
the FAA re-issue this AD action as a
proposal to clearly indicate the intent of
that paragraph.

The FAA acknowledges this
commenter's concerns and agrees that
different interpretations are possible
from the wording of paragraph (b)(2)(i)
as it appeared in the supplemental
NPRM. The FAA has revised the final
rule to delete reference to Boeing
Service Bulletin 727-38-0021, and to
merely call out the applicable Kaiser
Electroprecision part number series
valves. This revision should make clear
that there is no requirement for
installation of a Kaiser Electroprecision
Expander Valve to qualify for the
repetitive 5,000 flight hour leak checks
The requirement for installing a lever
lock cap is contained in paragraph (d)
of the supplemental NPRM and this
final rule.

Kaiser Expander Valve/In-Line Drain
Valve Combination

One commenter requests that the
proposed rule be revised to establish a
6,000-flight hour leak check interval for
installations of an in-line drain valve in
combination with a Kaiser
Electroprecision Expander Valve. As
proposed, the leak check interval for
this combination of valves is 5,000 flight
hours. The commenter provided no
justification for this request, however.

The FAA does not concur with the
commenter's request. Available data
have demonstrated that the seal life and
reliability of the Expander Valve are
significantly less than that of the in-line
drain valve. In light of this, an extension
of the 5,000-flight hour interval to a
6,000-flight hour interval is not justified
for the in-line drain valve in
combination with the Expander Valve.
However, under the provisions of .
paragraph (b)(5)(i)(B) of the final rule, if
an in-line drain valve is found to have
abnormal operation of the handle, the
system may continue in operation,
provided a service panel drain valve
that is in the 1,000-flight hour leak
check interval category is installed in
the system and has passed a leak check
within the preceding 1,000 flight hours.
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Shaw Aero Valves Part Numbers

Several commenters request that the
proposed rule be revised to include
Shaw Aero Devices valves in the part
number 1010100B and. 1010100C series
in the requirements for 1,000-flight hour
leak check intervals. One of these
commenters indicates that these part-
numbered valves are merely later
generations of the Shaw Aero Devices
part number 1010100C-N (or higher
dash number) valve, which was called
out in the supplemental NPRM and for
which a 1,000-flight hour leak check
interval was proposed.

The FAA agrees that these Shaw Aero
Devices valves should be addressed in
the AD, and that some increase in the
leak check interval, above the basic 200-
flight hour interval, is justified for these
valves. However, the FAA does not
concur with the commenters' request to
provide for a 1,000-flight hour leak
check interval for them in all
circumstances. The FAA has obtained
data on certain design improvements,
such as an “ice breaker” feature, that
have been made to certain Shaw Aero
Devices valves to correct previously
identified deficiencies. Evidence
indicates that Shaw Aero Devices valves
having part number 1010100B-A~1, and
having serial numbers 0115 through
0121 (inclusive), 0146 through 0164
(inclusive), and 0180 and higher,
incorporate these design improvements.
Therefore, the FAA has revised
paragraph (a)}(2) of the final rule to
include these specific valves in the
requirements for the 1,000-flight hour
leak check interval.

These data also indicate that, while
some Shaw Aero Devices valves in the
part number series 1010100C
incorporate the “ice breaker” feature
and have a configuration that corrects
known design deficiencies, other valves
in this same series do not incorporate
these features. Therefore, not all Shaw
Aero Devices part number series
1010100 are included in the 1,000-flight
hour interval leak check category.
Accordingly, the FAA has revised the
final rule to include a new paragraph
()(3), applicable to certain part number
series 1019100C valves (those without
the ice breaker feature and other
improvements}, which provides for a
600-flight hour leak check interval for
them. Paragraph (b){2)(ii) of the final
fule has been revised to address these
valves and provides for a 1,000-flight
hour leak check interval for them. [As
explained previously, justification for
the extended interval under paragraph
(b is that the maintenance program
Provisions of paragraph (b) should
detect any leakage caused by service

damage inflicted due to lack of an
icebreaker feature or other improvement
on the valve.] This is considered interim
action, however. The FAA plans further
review of the valves in this part number
series to determine if these leak check
intervals are appropriate, or whether
th(la:y should be extended or shortened.
or these same reasons, the FAA also
is reviewing the valves included in the
part number 1010100C-N (and higher
dash number) group, which was called
out in paragraphs (a)(2}) and (b)(2)(ii) of
the supplemental NPRM. Currently, this
final rule provides for a 1,000-fight hour
leak check interval for these valves..
However, as more data become
available, the FAA may consider further
rulemaking to address the leak check
interval for this particular valve group.

“Donut” Valves

One commenter contends that
“donut” valves, which are addressed in
proposed paragraph (b)(2)(iii), are
unsafe and should be banned
immediately. This commenter states
that these valves are of design that has
resulted in significant leakage and *‘blue
ice” incidents. In discussions with
airline personnel, this commenter has
found that it is commonplace to find
these valves leaking, or to find that the
“donuts’ are missing when an aircraft
reaches its destination. It is common to
have the “donut” installed at the start
of the day and find it to be missing only
one to two flights into the day. This is
clearly a dangerous situation.

The FAA acknowledges this
commenter’s remarks. During the past
year the FAA has received two
additional reports of engine damage
caused by “blue ice’ formation from
lavatory drain systems using “donut™
valves. The FAA is continuing to review
this service history of these valves and
may consider further rulemaking to
require their removal from service.

dditionally, the FAA has revised
paragraph (b)(2)(iii) of the final rule to
specify certain Kaiser Roylyn part-
numbered valves as ones that
incorporate the “donut” configuration
and are, therefore, subject to the
requirements of that paragraph.

“Taco’ Valves

One commenter requests that the
Kaiser Electroprecision *‘taco” valve be
deleted from proposed paragraph
(b)(2)(iii), which would require that it be
leak checked at intervals of 200 flight
hours. The commenter suggests that it
be included in paragraph (b)(2)(iv),
instead, since that paragraph addresses
similar double-door types of valves and
requires their inspection at intervals of
400 flight hours.

The FAA concurs with this request
and has revised the final rule
accordingly. This change leaves only the
“donut” valve in the category of valves
[addressed by paragraph (b)(2)(iii)]
requiring leak checks at the 200-flight
hour interval. The FAA considers this
appropriate, since the “donut” valve
clearly has been the valve associated
with the greatest number of problems
relative to “blue ice.”

Visual Inspections To Detect Leakage

Several commenters request that
paragraph (b)(4) be revised to allow
flight crew to perform the visual
inspections to detect leakage. These
commenters state that, since this
inspection involves only a visual
examinalion, trained maintenance
personnel should not be made to
accomplish it.

The FAA does not concur with the
commenters’ request. While flight crews
are authorized to perform walk-around
inspections of the airplane, in
accordance with FAR 91.7(b) [14 CFR
91.7(b)], **Civil aircraft airworthiness,"”
there is no requirement for the flight
crew to record the results of that
inspection. The FAA considers that
certified maintenance personnel are best
suited to perform this inspection due to
their specific skills, training, and
experience with reporting procedures.

Flush/Fill Line Cap Installation

Several commenters request that the
proposed rule be revised to delete
paragraph (d), which would require the
installation of a cap on the flush/fill
lines for forward, aft, and executive
lavatories. One commenter states that
the caps on the service panel are a
secondary sealing system, and that the
toilet check valve is the primary seal
preventing fluid from flowing back
down this line. Other commenters also
request that the requirements for
periodic leak testing of the cap be
deleted. Additionally, one commenter
believes that installation of a cap on the
flush/fill line will cause problems
because, in their experience, if the caps
are installed, the residual flush/fill fluid
trapped inside the line will freeze by the
time it reaches the next destination; the
frozen line and installed cap must be
thawed out prior to servicing of the
lavatory, which can create a delay in
normal operations. This commenter and
others suggest that, as an alternative to
the installation of a cap and a leak test,
the proposed rule should be revised to
require periodic replacement of the seal
in the toilet tank anti-siphon (check)
valve. The commenters point out that
this valve, when maintained, effectively
prevents the toilet fluid from being
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siphoned out through the flush/fill line,
thereby making the cap unnecessary.

The FAA does not concur with the
requests to delete the requirement for
installation of a cap on the flush/fill
line, but does concur that certain
alternative procedures may be provided.
The FAA has received a report of a
Boeing Model 727 series airplane that
experienced an in-flight shutdown of
the number 3 engine due to the
ingestion of “blue ice” caused by
leakage from the flush/fill line.

“ Investigation revealed that
approximately one in four of the toilet
tank anti-siphon (check) valves in the
affected operator's fleet was found to
leak within a three-month period. The
FAA has concluded that the anti-siphon
(check) valve alone does not appear to
have sufficient integrity and reliability
to prevent leakage from the flush/fill
line. However, the FAA does
acknowledge that, because the flush/fill
line does not normally have water in it
and a leak test of the flush/fill line cap
is impractical in many circumstances, it
is sufficient to replace the seals in the
toilet tank anti-siphon valve and the
cap, and perform a leak check of the
toilet tank anti-siphon (check) valve.
Paragraphs (a)(5) and (b)(3) of the final
rule have been revised to provide for
this alternative procedure.

Several commenters request that
proposed paragraph (d) be revised to
delete the requirement that installation
of the cap must be accomplished only
in accordance with Boeing Service
Bulletin 727-38-0021, dated July 30,
1992. That service bulletin specifies the
installation of a particular lever-lock
cap; however, the commenters request
that other FAA-approved lever-lock
caps also be permitted to be used. (In
their comments, certain commenters
provided design and service history data
on another such lever-lock cap.) The
FAA agrees that other FAA-approved
lever-lock caps are acceptable in this
installation, and has revised the final
rule to specify this.

One commenter requests that any
FAA approved cap, as opposed to only
lever/lock caps, be considered sufficient
for the installation required by proposed
paragraph (d). The FAA does not
concur, since the commenter provided
no design or service history data for any
other particular cap. However, under
the provisions of paragraph (f) of the
final rule, this commenter may elect to
provide such data in a request for an
alternative method of compliance with
the rule.

One commenter considers that
installation of a cap without a provision
for a heating element will cause ice to
form in the line at the cap. This

commenter has experienced this
problem on airplanes in its fleet that are
equipped with a lever-lock cap. This
freezing problem has been further
exacerbated when service personnel
have damaged the caps or flush/fill line
by trying to remove the ice with a tool
(such as a screw driver). The commenter
suggests that the rule should require
installation of a heating element to
prevent freezing in oron the flush/fill
line, and points out that Boeing Service
Bulletin 727-38-0021, which is
referenced in proposed paragraph (d) for
the cap installation procedures, does not
call for installation of any heating
element. :

The FAA agrees that one way to
prevent freezing in the subject area may
be to install an FAA-approved heating
element. It is also possible to avoid the
freezing problem by allowing the fluid
to drain out of the flush/fill line after
servicing the tank. Since frozen flush/
fill lines are avoidable without a heating
element, provided proper servicing is
done, the FAA does not consider a
specific requirement to install a heating
element to be warranted.

Terminating Action

One commenter requests that
installation of an in-line drain valve per
Boeing Specification S417T105 be
considered terminating action for the
required leak checks. As justification for
this request, the commenter provided
data indicating that, out of several
million flight hours of airplanes
equipped with this particular valve,
there have been very few incidents of
leakage.

The FAA does not concur with the
commenter’s request, Based on the
available data to date relative to all
valves, the FAA has determined that
periodic leak testing of valves, as well
as the replacement of valve seals, is
warranted in order to ensure that the
valves do not start to leak. Because of
this, the FAA does not consider that
there is currently a “terminating action”
for these necessary requirements.

Terminology Changes

One commenter requests that the
wording of the proposed rule be revised
by changing the term “operating torque”
to “operation” in all procedures relative
to inspections of the valve handle for
the in-line drain valves. This
commenter points out that the actuation
of neither the in-line drain valve nor the
service panel drain valve is a rotational
movement at the service panel. The
FAA concurs and has revised the
terminology of the final rule
accordingly.

This same commenter requests that
proposed paragraph (b)(5) be revised by
changing the phrase “‘blue streak
findings to “‘horizontal blue streak
findings" when specifying which
findings must be reported to
maintenance. The commenter states that
this change is necessary in order to
differentiate between indications of
leakage that has resulted from spills that
occurred during servicing and
indications of leakage that occurred
during flight. Leakage that has occurred
during flight would be indicated by
horizontal blue streaks. The FAA
concurs and has revised the terminology
in the final rule accordingly.

This commenter also requests that the
proposed rule be revised by deleting the
terms *'forward and aft” when referring
to “each lavatory * * * having an in-
line drain valve installed.” This
commenter states that some Model 727
aircraft have been built with an
executive mid-cabin lavatory with an in-
line drain valve. The FAA concurs and
has revised the rule accordingly. The
intent of the rule is clear that the related
procedures are to be performed on
*“each” lavatory having the subject drain
valve, regardless of where the lavatory
is located on the airplane.

This commenter further points out
that the terms “service panel drain
valve,” “‘cap valve,” and ‘“‘drain valve at
the service panel” are used in various
places throughout the proposed rule to
describe the same valve. The commenter
suggests that, in order to be consistent,
the rule be revised to call this valve “the
service panel drain valve” in all
pertinent references. The FAA concurs
and has revised the final rule
accordingly. For similar reasons, the
final rule has been revised by changing
the term “ball valve” to “in-line drain
valve™ in several places.

Estimated Cost Figures

Several operators state that the
estimated cost impact of the rule, as
presented in the preamble to the
supplemental NPRM, is too low and
should be revised to reflect estimates of
the costs as submitted by these
individual operators. The FAA does not
concur that the estimated cost impact
figure need to be revised. While it is
reasonable to assume that the costs to
some operators may be higher than
those presented in this preamble, it is
also reasonable to assume that the costs
to other operators may be considerably
lower. Therefore, the estimated cost
impact represents an average for the
U.S. fleet, based on the best data
available to date. The FAA considers the
cost impact estimate, as presented, to be




Federal Register / Vol. 59, No. 220 / Wednesday, November 16, 1994 / Rules and Regulations 59131

sufficiently accurate for the purposes of
this rulemaking action.
Cost Impact

There are approximately 1,752 Boeing
Model 727 series airplanes of the
affected design in the worldwide fleet,
operated by 153 operators. It is
estimated that 1,277 airplanes of U.S.
registry and 54 U.S. operators will be
affected by this AD.

The FAA estimates that it will take
approximately 4 work hours per
airplane lavatory drain (normally, there
are 2 drains per airplane) to accomplish
a leak check, at an average labor cost of
$55 per work hour.

Certain airplanes (i.e., those that have
“donut’* type of drain valve installed)
may be required to be leak checked as
many as 15 times each year. Certain
other airplanes having other valve
configurations will be required to be
leak checked as few as 3 times each
year. Someairplanes that have various
combinations drain valves installed will
require approximately 2 leak checks of
one drain valve and 3 leak checks of the
other drain valve each year. Based on
these figures, the total annual
{recurring) cost impact of the required _
repetitive leak checks on U.S. operators
is estimated to be between $6,600 and
$1.320 per airplane per year.

The FAA estimates that it will take
approximately 1 work hour per airplane
lavatory drain to accomplish a visual
inspection of the service panel drain
valve cap/door seal and seal mating
surfaces, at an average labor cost of $55
per work hour,

As with leak checks, certain airplanes
will be required to be visually inspected
as many as 15 times or as few as 3 times
each year. Based on these figures, the
total annual (recurring) cost impact of
the required repetitive visual
inspections on U.S. operators is
estimated to be between $825 and $165
per airpldne per year.

The 1,277 affected airplanes of U.S.
registry have, on an average, 3 flush/fill
lines per airplane. The FAA estimates
that the installation of a level lock cap
assembly will require approximately 2
work hours to accomplish, at an average
labor cost of $55 per work hour. '
Required parts are estimated to be $275
per drain installation. Based on these
figures, the total cost impact of the
requirement to install a cap on the
flush/fill lines is estimated to be
$1,474,935, or an average of $1,155 per
airplane. ‘

The number of required work hours,
as indicated above, is presented as if the
accomplishment of the actions proposed
in this AD were to be conducted as
"stand alone" actions. However, in

actual practice, these actions could be
accomplished coincidentally or in
combination with normally scheduled
airplane inspections and other
maintenance program tasks. Therefore,
the actual number of necessary
“additional” work hours will be
minimal in many instances.
Additionally, any costs associated with
special airplane scheduling should be
minimal.

In addition to the costs discussed
above, for those operators who elect to
comply with proposed paragraph (b) of
this AD action, the FAA estimates that
it will take approximately 40 work
hours per operator to incorporate the
lavatory drain system leak check
procedures into the maintenance
programs, at an average labor cost of $55
per work hour. Based on these figures,
the total cost impact of the proposed
maintenance revision requirement of
this AD action on the 54 U.S. operators
is estimated to be $118,800, or $2,200
per operator.

The “total cost impact” figures
described above are based on
assumptions that no operator has yet
accomplished any of the requirements
of this AD action, and no operator
would accomplish those actions.in the
future if this AD were not adopted.

The FAA recognizes that the
obligation to maintain aircraft in an
airworthy condition is vital, but
sometimes expensive. Because AD's
require specific actions to address
specific unsafe conditions, they appear
to impose costs that would not
otherwise be borne by operators.
However, because of the general
obligation of operators to maintain
aircraft in an airworthy condition, this
appearance is deceptive. Attributing
those costs solely to the issuance of this
AD is unrealistic because, in the interest
of maintaining safe aircraft, prudent
operators would accomplish the
required actions even if they were not
required to do so by the AD.

A full cost-benefit analysis has not
been accomplished for this AD, As a
matter of law, in order to be airworthy,
an aircraft must conform to its type
design and be in a condition for safe
operation. The type design is approved
only after the FAA makes a
determination that it complies with all
applicable airworthiness requirements.
In adopting and maintaining those
requirements, the FAA has already
made the determination that they
establish a level of safety that is cost-
beneficial. When the FAA, as in this
AD, makes a finding of an unsafe
condition, this means that the original
cost-beneficial level of safety is no
longer being achieved and that the

required actions are nece to restore
that level of safety. Because this level of
safety has already been determined to be
cost-beneficial, a full cost-benefit
analysis for this AD would be redundant
and unnecessary.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-5250 (51 FR
7767, March 6, 1986), and by adding a
new airworthiness directive (AD),
amendment 39-9073, to read as follows:
94-23-10 Boeing: Amendment 39-9073,

Docket No, 90-NM-265-AD. Supersedes
AD 86-05-07, Amendment 39-5250.
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Applicability: All Model 727 series
airplanes, certificated in any category.

Compliance: Required as indicated, unless
previously accomplished.

To prevent engine damage or separation,
airframe damage, and/or hazard to persons or
property on the ground as a result of “blue
ice” that has formed from leakage of the
lavatory drain system and dislodged from the
airplane, accomplish the following:

Note 1: The dump valve leak checks
required by this AD may be performed by
filling the toilet tank with water/rinsing fluid
to a level such that the bowl is approximately
half full (at least 2 inches above the flapper
in the bowl) and checking for leakage after
a period of 5 minutes.

{a) Except as provided in paragraph (b) of
this AD, accomplish the applicable
procedures specified in paragraphs (a){1),
{a)(2), (a)(3), (a)(4), (2)(5) and (a)(6) of this
AD. If the waste drain system incorporates
more than one type of valve, only one of the
waste drain system leak check procedures
(the one that applies to the equipment with
the longest leak check interval) must be
conducted at each service panel location.

(1) For each lavatory drain system that has
an in-line drain valve installed, Kaiser
Electroprecision part number series 2651—
329, 2651-334, or 2651-278: Within 1,500
flight hours after the effective date of this AD,
and thereafter at intervals not to exceed 1,500
flight hours, accomplish the following:

(i) Conduct a leak check of the dump valve
(in-tank valve that is spring loaded closed
and operable by a T-handle at the service
panel) and the in-line drain valve. The in-
line drain valve leak check must be
performed with a minimum of 3 pounds per
square inch differential pressure (PSID)
applied across the valve.

(ii) Visually inspect the service panel drain
valve outer cap seal and the inner seal (if the
valve has an inner door/closure device with
a second positive seal), and the seal mating
surfaces, for wear or damage that may allow
leakage. Prior to further flight, replace any
worn or damaged seal, and repair or replace
any damaged seal mating surfaces, in
accordance with the valve manufacturer’s
maintenance manual.

{2) For each lavatory drain system that has
a service panel drain valve installed, Kaiser
Electroprecision part number series 0218—
0032; or Shaw Aero Devices part number
1010100C-N (or higher dash number); or
Shaw Aero Devices part number 1010100B-
A-1, serial numbers 0115 through 0121, 0146
through 0164, and —0180 and higher; or
Pneudraulics part number series 9527:
Within 1,000 flight hours after the effective
date of this AD, and thereafter at intervals not
to exceed 1,000 flight hours, conduct a leak
check of the dump valve and drain valve.
The service panel drain valve leak check
must be performed with a minimum of 3
PSID applied across the valve. Both the inner
door/closure device and the outer cap/door
must be leak checked.

(3) For each lavatory drain system that has
a service panel drain valve installed, Ksiser
Electroprecision part number series 0218~
0026, or Shaw Aero Devices part number
series 1010100C (except as called out in
paragraph (a)(2) above), or Shaw Aero

Devices part number 1010100B (except as
called out in paragraph (a)(2) above): Within
600 flight hours after the effective date of this
AD, and thereafter at intervals not to exceed
600 flight hours, conduct a leak check of the
dump valve and the service panel drain
valve, The service panel drain valve leak
check must be performed with a minimum 3
PSID applied across the valve. Both the inner
door/closure device and the outer cap/doeor
must be leak checked.

(4) For each lavatory drain system not
addressed in paragraph (a)(1), (8)(2}, or {a)(3)
of this AD: Within 200 flight hours after the
effective date of this AD, and theresfter at
intervals not to exceed 200 flight hours,
conduct a leak check of the dump valve and
the service panel drain valve. The service
panel drain valve leak check must be
performed with a minimum 3 PSID applied
across the valve. If the service panel drain
valve has an inner door with a second
positive seal, both the inner door and the
outer cap/door must be leak checked.

(5) For flush/fill lines: Within 5,000 flight
hours after the effective date of this AD, and
thereafter at intervals not to exceed 5,000
flight hours, accomplish either of the
following procedures specified in paragraphs
{a)(5)(i) or (a)(5)(ii) of this AD:

(i) Conduct a leak check of the flush/fill
line cap. This leak check must be made with
a minimum of 3 PSID applied across the cap.
Or

(ii) Replace the seals on the toilet tank anti-
siphon (check) valve and the flush/fill line
cap. Additionally, perform a leak check of
the toilet tank anti-siphon (check) valve with
a minimum of 3 PSID across the valve.

Note 2: The leak test procedure specified
in Boeing Service Letter 737-S1-38-3-A,
dated March 19, 1990, may be referred to as
guidance for the procedures required by this
paragraph.

(6) If a leak is discovered during any leak
check required by paragraph (a] of this AD,
prior to further flight, accomplish one of the
following procedures:

(i) Repair the leak; or

(ii) Drain the affected lavatory system and
placard the lavatory inoperative until repairs
can be accomplished.

(b) As an alternative to the requirements of
paragraph (&) of this AD: Within 180 days
after the effective date of this AD, revise the
FAA-approved maintenance program to
include the requirements specified in
paragraphs (b)(1), (b)(2), (b)(3). (bj(4), (b)(5).
and (b)(6) of this AD.

(1) Replace the valve seals in accordance
with the applicable schedule specified in
paragraphs (b)(1)(i) and (b)(1)(ii) of this AD.
Any revision to this replacement schedule
must be approved by the Manager, Seattle
Aircraft Certification Office (ACOJ, FAA,
Transport Airplane Directorate.

(i) For each lavatory drain system that has
an in-line drain valve installed, Kaiser
Electroprecision part number series 2651—
329, 2651-334, or 2651-278: Replace the
seals within 5,000 flight hours after revision
of the maintenance program in accordance
with paragraph (b) of this AD, and thereafter
at intervals not to exceed 52 months.

(ii) For each lavatory drain system that has
any other type of drain valve: Replace the

seals within 5,000 flight hours after revision
of the maintenance program in accordance
with paragraph (b) of this AD, and thereafter
at intervals not to exceed 18 months.

(2) Conduct periodic leak checks of the
lavatory drain systems in accordance with
the applicable schedule specified in
paragraphs (b}(2)(i), (b)(2)(ii), (b)(2)(iii), and
(b)(2)(iv) of this AD. If the waste drain system
incorporates more than one type of valve,
only one of the waste drain system leak
check procedures (the one that applies to the
equipment with the longest leak check
interval) must be conducted at each service
panel location. Any revision to the leak
check schedule must be approved by the
Manager, Seattle ACO, FAA, Transport
Airplane Directorate.

(i) For each lavatory drain system that has
an in-line drain valve, Kaiser
Electroprecision part number series 2651
278, 2651-329, or 2651-334: Within 5,000
flight hours after revision of the maintenance
program in accordance with paragraph (b) of
this AD, and thereafter at intervals not to
exceed 24 months or 5,000 flight hours,
whichever occurs later, accomplish the

rocedures specified in paragraphs
(b)(2)(i)(A) and (b)(2)()(B) of this AD:

(A) Conduct a leak check of the dump
valve (in-tank valve that is spring loaded.
closed and operable by a T-handle at the
service panel), and in-line drain valve. The
in-line drain valve leak check must be
performed with a minimum of 3 pounds per
square inch differential pressure (PSID)
applied across the valve.

(B) Visually inspect the service panel drain
valve outer cap/door seal and the inner seal
(if the valve has an inner door/closure device
with a second positive seal) and seal mating
surface for wear or damage that may cause
leakage. Any worn or damaged seal must be
replaced and any damaged seal mating
surface must be repaired or replaced, prior to
further flight, in accordance with the valve
manufacturer’s maintenance manual.

(ii) For each lavatory drain system that has
a service panel drain valve installed, Kaiser
Electroprecision part number series 0218
0032, or Kaiser Electroprecision part number
series 0218-0026, or Shaw Aero Devices part
number series 1010100C, or Shaw Aero
Devises part number series 10101008, or
Pneudraulics part number series 9527:
Within 1,000 flight hours after revising the
maintenance program in accordance with
paragraph (b) of this AD, and thereafter at
intervals not to exceed 1,000 flight hours,
accomplish the procedures specified in
paragraphs (b}(2)(ii}{A} and (b}(2){ii)(B) of
this AD:

(A) Conduct leak checks of the dump valve
and service panel drain valve. The service
panel drain valve leak check must be
performed with a minimum of 3 PSID
applied across the valve. Only the inner
door/closure device of the service panel
drain valve must be leak checked.

(B) Visually inspect the service panel drain
valve outer cap/door seal and seal mating
surface for wear or damage that may cause
leakage. Any worn or darnaged seal must be
replaced, and any damaged seal mating
surface must be repaired or replaced, prior 10
further flight, in accordance with the valve
manufacturer's maintenance manual.
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(iii) For each lavatory drain system with a
lavatory drain system valve that either
incorporates “donut” assemblies (or
substitute assemblies from another
manufacturer) Kaiser Electroprecision part
number 4259-20 or 4259-31, or incorporates
Kaiser Roylyn part number 2651-194C,
2651-197C, 2651-216, 2651-219, 2651-235,
2651-256, 2651-258, 2651-259, 2651-260,
2651-275, 2651-282, or 2651~286: Within
200 flight heurs after revising the
maintenance program in accordance with
paragraph (b) of this AD, and thereafter at
intervals not to exceed 200 flight hours,
conduct leak checks of the dump valve and
the service panel drain valve. The service
panel drain valve leak check must be
performed with a minimum 3 PSID applied
across the valve. Both the donut and the
outer cap/door must be leak checked.

(iv) For each lavatory drain system that
incorporates any other type of approved
valves: Within 400 flight hours after revising
the maintenance in accordance with
paragraph (b) of this AD, and thereafter at
intervals not to exceed 400 flight hours
accomplish the procedures specified in
paragraphs (b}{2){iv)(A) and (b){2)(iv)(B) of
this AD:

(A) Conduct leak checks of the dump valve
and the service panel drain valve. The
service panel drain valve leak check must be
performed with a minimum 3 PSID applied
across the valve. If the service panel drain
valve has an inner door/closure device with
a second positive seal, only the inner door
must be leak checked.

(B) If the valve has an inner door/closure
device with a second positive seal: Visually
inspect the service panel drain valve outer
door/cap seal and seal mating surface for
wear or damage that may cause leakage. Any
worn or demaged seal must be replaced and
any damaged seal mating surface must be
repaired or replaced, prior to further flight,
in accordance with the valve manufacturer’s
maintenance manual.

(3) For flush/fill lines: Within 5,000 flight
hours after the effective date of this AD, and
thereafter at intervals not to exceed 5,000
flight hours, accomplish either of the
procedures specified in paragraphs (b)(3)(i)
or (b)(3)(ii) of this AD:

(i) Conduct a leak check of the flush/fill
line cap. This leak check must be made with
2)1- minimum of 3 PSID applied across the cap.

(ii) Replace the seals on the toilet tank anti-
siphon (check) valve and the flush/fill line
cap. Additionally, a leak check of
the toilet tank anti-siphon (check) valve with
a minimum of 3 PSID across the valve.
~ Note 3: The leak test procedure specified
in Boeing Service Letter 737-SL-38-3-A,
dated March 19, 1990, may be referred to as
guidance for the procedures required by this
paragraph.

(4) Provide procedures for accomplishing
visual inspections to detect leakage, to be
conducted by maintenance personnel at
intervals not to exceed 4 calendar days or 45
flight hours, whichever occurs later.

(5) Provide procedures for reporting
leekage. These procedures shall provide that
any “horizontal blue streak” findings must be
‘eported to maintenance and that, prior to

further flight, the leaking system shall either
be repaired, or be drained and placarded
inoperative,

(i) For systems incorporating an in-line
drain valve, Kaiser Electroprecision part
number series 2651-278, 2651-329, or 2651—
334: The ing procedures must include
provisions for reporting to maintenance any
instances of abnormal operation of the valve
handle for the in-line drain valve, as
observed by service personnel during normal
servic
(A) zlgziitionally. these provisions must

include procedures for either: prior to further
flight, following the in-line drain valve
manufacturer’s recommended
troubleshooting procedures and correction of
the discrepancy; or prior to further flight,
draining the lavatory system and placarding
it inoperative until the correction of the
discrepancy can be accomplished.

(B) If the drain system also includes an
additional service panel drain valve, Kaiser
Electroprecision part number series 0218~
0026 or 0218-0032, or Shaw Aero Devices
part number series 1010100C or 10101008, or
Pneudraulics part number series 9527,
indications of abnormal operation of the
valve handle for the in-line drain valve need
not be addressed immediately if a leak check
of the service panel drain valve indicates no
leakage or other discrepancy. In these cases,
repair of the in-line drain valve must be
accomplished within 1,000 flight hours after
the leak check of the additional service panel
drain valve.

(6) Provide training programs for
maintenance and servicing personnel that
include information on “Blue Ice
Awareness” and the hazards of “blue ice.”

(c) For operators who elect to comply with
paragraph (b) of this AD: Any revision to (i.e.,
extension of) the leak check intervals
required by paragraph (b) of this AD must be
approved by the Manager, Seattle ACO, FAA,
Transport Airplane Directorate. Requests for
such revisions must be submitted to the
Manager of the Seattle ACO through the FAA
Principal Maintenance Inspector (PM1), and
must include the following information:

(1) The operator’s name;

(2) A statement verifying that all known
cases/indications of leakage or failed leak
tests are included in the submitted materfal;

(3) The type of valve (make, model,
manufacturer, vendor part number, and serial
number);

(4) The period of time covered by the data;

(5) The current FAA leak check interval;

(6) Whether or not seals have been
replaced between the seal replacement
intervals required by this AD;

(7) Whether or not leakage has been
detected between leak check intervals
required by this AD, and the reason for
leakage (i.e., worn seals, foreign materials on
sealing surface, scratched or damaged sealing

-surface or valve, etc.);

(8) Whether or not any leak check was
conducted without first inspecting or
cleaning the sealing surfaces, ing the
seals, or repairing the valve. [If su
activities have been accomplished to
conducting the periodic leak check, that leak
check shall be recorded as a “failure’ for
purposes of the data required for this request

submission. The exception to this is the
normally scheduled seal change in
accordance with paragraph (b)(1) of this AD.
Performing this scheduled seal change prior
to a leak check will not cause that leak check
to be recorded as a failure.]

Note 4: Requests for approval of revised
leak check intervals may be submitted in any
format, provided that the data give the same
level of assurance specified in paragraph (c)
of this AD.

Note 5: For the purposes of expediting
resolution of requests for revisions to the leak
check intervals, the FAA suggests that the
requester summarize the raw data; group the
data gathered from different airplanes (of the
same model) and drain systems with the
same kind of valve; and provide a
recommendation from pertinent industry
group(s) and/or the manufacturer specifying
an appropriate revised leak check interval.

(d) For all airplanes: Within 5,000 flight
hours after the effective date of this AD,
install a lever/lock cap on the flush/fill lines
for forward, aft, and executive lavatories. The
cap must be either an FAA-approved lever/
lock cap, or a cap installed in accordance
with Beeing Service Bulletin 727-38-0021,
dated July 30, 1992.

(e) For any affected airplane acquired after
the effective date of this AD: Before any
operator places into service any airplane
subject to the requirements of this AD, a
schedule for the accomplishment of the leak
checks required by this AD shall be
established in accordance with either
paragraph (e)(1) or (e)(2) of this AD, as
applicable. After each leak cheek has been
performed once, each subsequent leak check
must be performed in accordance with the
new operator's schedule, in accordance with
either paragraph (a) or (b) of this AD as
applicable.

(1) For airplanes previously maintained in
accordance with this AD, the first leak check
to be performed by the new operator must be
accomplished in accordance with the
previous operator’s schedule or with the new
operator’s schedule, whichever would result
in the earlier accomplishment date for that
leak check.

(2) For airplanes that have not been
previously maintained in accordance with
this AD, the first leak check to be performed
by the new operator must be accomplished
prior to further flight, or in accordance with
a schedule approved by the FAA PMI, but
within a period not to exceed 200 flight
hours.

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO, FAA, Transport Airplane Directorate.
Operators shall submit their requests through
an appropriate FAA PMI, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 6: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Note 7: For any valve that is not eligible
for the extended leak check intervals of this
AD: To be eligible for the leak check interval
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specified in paragraphs (a)(1), (2)(2), (b)(2)(i),
and (b)(2)(ii), the service history data of the
valve must be submitted to the Manager,
Seattle ACO, FAA, Transport Airplane
Directorate, with a request for an alternative
method of compliance with this AD. The
request should include an analysis of known
failure modes for the valve, if it is an existing
design, and known failure modes of similar
valves. Additionally, the request should
include an explanation of how design
features will preclude these failure modes,
results of qualification tests, and
approximately 25,000 flight hours or 25,000
flight cycles of service history data, including
a winter season, collected in accordance with
the requirements of paragraph (c) of this AD
or a similar program. One of the factors that
the FAA will consider in approving
alternative valve designs is whether the valve
meets Boeing Specification S417T105 or 10—
62213; however, meeting the Boeing
specification is not a prerequisite for
approval of alternative valve designs.

(g) Special flight permits may be issued in
accordance with sections 21.197 and 21,199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(h) This amendment becomes effective on
December 16, 1994.

Issued in Renton, Washington, on
November 9, 1894.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
|FR Doc. 94-28243 Filed 11-15-94; 8:45 am|

BILLING CODE 4810-13-U

14 CFR Part 73

[Alrspace Docket No. 94-ASW-13]

Amendment to Time of Designation for
Restricted Areas R-2403 A and B;
Little Rock, AR

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends the times
of designation for Restricted Areas R—
2403 A and B, Little Rock, AR. The U.S.
Army has determined that the present
published times of designation for the
restricted areas do not accurately reflect
their actual times of use.

EFFECTIVE DATE: 0901 UTC, February 2,
1995.

FOR FURTHER INFORMATION CONTACT:
Steve Riley, Military Operations
Program Office (ATM—420), Office of
Air Traffic System Management, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-7130.

SUPPLEMENTARY INFORMATION:
The Rule

This amendment to part 73 of the
Federal Aviation Regulations amends
the times of designation for Restricted
Areas R-2403 A and B, Little Rock, AR,
respectively from “May 1 through
August 31, daily 0700-2100 local, other
times by NOTAM,"” and *‘September 1
through April 30, Saturday 0700-2100
local and Sunday 0700-1700 local,
other times by NOTAM." to “by
NOTAM 24 hours in advance.”
Following a review of its special use
airspace, the U.S. Army, Camp
Robinson Joint Air Space Committee,
determined that it has a continuing
requirement for the restricted areas;
however, the current published times of
designation do not accurately reflect the
time the airspace is required for military
use. This action amends the published
times for the restricted areas to reflect
actual use and to provide more lead
time notification via NOTAM 24 hours
prior to activation. It does not change
the existing boundaries, or the type of
activities currently conducted within R—-
2403 A and B. Because this action is a
minor technical amendment in which
the public is not particularly interested,
I find that notice and public procedure
under 5 U.S.C. 553(b) are unnecessary.
Section 73.24 of part 73 of the Federal
Aviation Regulations was republished
in FAA Order 7400.8B dated March 9,
1994.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, It, therefore—{(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since thisis a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This action amends the times of
designation of the restricted areas. It
does not change the existing boundaries,
or the type of ‘activities currently
conducted within R-2403 A and B.
Accordingly, this action is not subject to
environmental assessments and
procedures as set forth in FAA Order

1050.1D, *‘Policies and Procedures for
Considering Environmental Impacts.”

List of Subjects in 14 CFR Part 73
Airspace, Navigation (air).
Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 73 as follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510, 1522; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389; 49 U.S.C. 106(g);
14 CFR 11.69.

§73.24 [Amended]

2. Section 73.24 is amended as
follows:

R-2403A Little Rock, AR [Amended]

By removing “Time of designation. May 1
through August 31, daily 0700-2100 local,
other times by NOTAM. September 1 through
Abpril 30, Saturday 07002100 local and
Sunday 0700-1700 local, other times by
NOTAM." and substituting the following:
“Time of designation. By NOTAM 24 hours
in advance.” :

R-2403B Little Rock, AR [Amended]

By removing “Time of designation. May 1
through August 31, daily 0700-2100 locsl,
other times by NOTAM. September 1 through
April 30, Saturday 0700-2100 local and
Sunday 0700-1700 local, other times by
NOTAM.” and substituting the following:
“Time of designation. By NOTAM 24 hours
in advance.”

Issued in Washington, DC, on November 4,
1994.

Harold W, Becker,

Manager, Airspace-Rules and Aeronautical
Information Division.

[FR Doc. 94-28282 Filed 11-15-94; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 73
[Alrspace Docket No. 94-AGL-29]

Amendment to Time of Designation for
Restricted Area R—4207; Upper Lake
Huron, MI

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

. SUMMARY: This action amends the time

of designation for Restricted Area R—
4207, ligper Lake Huron, MI. This
action changes the hours of operation
from “sunrise to sunset” to
“intermittent, sunrise to sunset by
Notice to Airmen (NOTAM).”" This
action will enhance real-time joint
utilization of special use airspace.
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EFFECTIVE DATE: 0901 UTC, February 2,
1995.

FOR FURTHER INFORMATION CONTACT: Ken
McElroy, Military Operations Program
Office (ATM—420), Office of Air Traffic
System Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267-7686.

SUPPLEMENTARY INFORMATION:
The Rule

This amendment to part 73 of the
Federal Aviation Regulations reduces
the time of designation for Restricted
Area R—4207, Upper Lake Huron, MI,
from “sunrise to sunset’ to
“intermittent, sunrise to sunset by
NOTAM.” This action is the result of a
request from the U.S. Air Fogce to
reduce the time of designation of
Restricted Area R—4207, Upper Lake
Huron, MI, There are no changes to the
activities conducted within R—4207.
This action will enhance real-time joint
utilization of special use airspace and
more accurately reflect actual use of the
area. Because this action is a minor
technical amendment in which the
public is not particularly interested, I
find that notice and public procedure
under 5 U.S.C. 553(b) are unnecessary.
Section 73.42 of part 73 of the Federal
Aviation Regulations was republished
in FAA Order 7400.8B dated March 9,
1994,

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, It, therefore—{1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
"significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since-this is a
routine matter that will only affect air
traffic procedures and air navigation, it
1s certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
anibihty Act.

Environmental Review

This action reduces the time of
designation of the restricted area. There
are no changes to the boundaries,
altitudes or activities conducted within
the' restricted area. Accordingly, this
dclion is not subject to environmental
issessments and procedures as set forth
N FAA Order 1050.1D, “Policies and

Procedures for Considering
Environmental Impacts.”

List of Subjects in 14 CFR Part 73
Airspace, Navigation (air).
Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 73 as follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510, 1522; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389; 49 U.S.C. 106(g);
14 CFR 11.69.

§73.42 [Amended]

2. Section 73.42 is amended as
follows:

R-4207, Upper Lake Huron, MI [Amended]

By removing “Time of designation. Sunrise
to sunset” and substituting the following:
“Time of designation. Intermittent, sunrise
to sunset by NOTAM."
Issued in Washington, DC, on November 4,
1994.
Harold W. Becker,
Manager, Airspace-Rules and Aeronautical
Information Division.
[FR Doc. 94-28283 Filed 11-15-94; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE
Bureau of Export Administration

15 CFR Parts 770, 772, 773, 774, and
776

[Docket No. 940876-4276]
RIN 0684-AB04

Revisions to the Export Administration
Regulations

AGENCY: Bureau of Export
Administration, Commerce.

ACTION: Final rule.

SUMMARY: The Bureau of Export
Administration (BXA) is amending the
Export Administration Regulations
(EAR), to make certain editorial
clarifications and corrections and, in
some cases, insert material
inadvertently omitted from earlier
regulatory amendments.

EFFECTIVE DATE: This rule is effective
November 16, 1994.

FOR FURTHER INFORMATION CONTACT:
Sharron Coock, Regulatery Policy
Division, Bureau of Export
Administration, Telephone: (202) 482
0074.

SUPPLEMENTARY INFORMATION:
Specifically, this rule makes the
following corrections and clarifications:

(1) Revises § 770.11 by clarifying how
applicants obtain status information on
export license applications;

2) Revises § 770.13 by amending the
introductory text.

(3) Revises § 772.4 by removing the
phrase “or GTE” and amending how to
apply for a validated license.

4) Revises § 772.11 by amending the
regulatory citing.

(5) Revises Supplement No. 1 to Part
772 by adding the phrase “AND END-
USER(S)". -

(6) Revises § 773.9(1) by adding
“*Argentina, Hungary, Finland, and
Sweden" to the list of countries eligible
for permissive reexport under the
Special Chemical License.

(7) Revises § 774.2 by adding the
parenthetical phrase “(except
supercomputers)”.

8) Revises § 776.12 by removing the
requirement for submission of Form
BXA-6031P with applications for use of
U.S.-origin parts and components in
foreign goods.

Although the Export Administration
Act (EAA) expired on August 20, 1994,
the President invoked the International
Emergency Economic Powers Act and
continued in effect, to the extent
permitted by law, the provisions of the
EAA and the EAR in Executive Order
12924 of August 19, 1994.

Rulemaking Requirements

1. This final rule has been determined
to be not significant for pupeses of
Executive Order 12866.

2. This rule involves collections of
information subject to the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.). These collections have been
approved by the Office of Management
and Budget under control numbers
0694-0005, 0694-0010, and 0694-0013.

3. This rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under Executive Order
12612,

4, Because a notice of proposed
rulemaking and an opportunity for
public comment are not réquired to be
given for this rule by section 553 of the
Administrative Procedure Act (5 U.S.C.
553) or by any other law, under section
3(a) of the Regulatory Flexibility Act (5
U.S.C. 603(a) and 604(a)) no initial or
final Regulatory Flexibility Analysis’has
to be or will be prepared.

5. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
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date, are inapplicable because this
regulation involves a foreign and
military affairs function of the United
States, No other law requires that a
notice of proposed rulemaking and an
opportunity for public comment be
given for this rule.

Therefore, this regulation is issued in
* final form. Although there is no formal
comment periad, public comments on
this regulation are welcome on a
continuing basis. Comments should be
submitted to Sharron Cook, Regulatory
Policy Division, Bureau of Export
Administration, Department of
Commerce, P.O. Box 273, Washington,
DC 20044.

List of Subjects
15 CFR Part 770

Administrative practice and
procedure, Exports.

15 CFR Parts 772, 773, 774, and 776

Exports, Reporting and recordkeeping
requirements.

Accordingly, Parts 770, 772, 773, 774,
and 776 of the Export Administration
Regulations (15 CFR Parts 730-799) are
amended as follows:

1. The authority citations for 15 CFR
Parts 770, 772, and 774 are revised to
read as follows:

Authority: 50 U.S.C. App. 5, as amended;
Pub. L. 264, 59 Stat. 619 (22 U.S.C. 287c), as
amended; Pub. L. 90-351, 82 Stat. 197 (18
U.S.C. 2510 et seq.), as amended; sec. 101,
Pub. L. 93-153, 87 Stat. 576 (30 U.S.C, 185),
as amended; sec. 103, Pub, L. 94-163, 89
Stat. 877 (42 U.S.C. 6212), as amended; secs.
201 and 201(11)(e), Pub. L. 94-258, 90 Stat.
309 (10 U.S.C. 7420 and 7430(e)), as
amended; Pub. L. 95-223, 91 Stat. 1626 (50
U.S.C. 1701 et seq.); Pub. L. 95-242, 92 Stat.
120 (22 U.S.C. 3201 et seq. and 42 U.S.C,
2139a); sec. 208, Pub. L. 95-372, 92 Stat. 668
(43 U.S.C. 1354); Pub. L. 96-72, 93 Stat. 503
(50 U.S.C. App. 2401 ¢t seq.), as amended;
sec. 125, Pub. L. 99-64, 99 Stat. 156 (46
U.S.C. 466c¢); Pub. L. 102—484, 106 Stat. 2575
(22 U.S.C. 6004); E.O. 11912 of April 13,
1976 (41 FR 15825, April 15, 1976); E.O,
12002 of July 7, 1977 (42 FR 35623, July 7,
1977), as amended; E.Q. 12058 of May 11,
1978 (43 FR 20947, May 16, 1978); E.O.
12214 of May 2, 1980 (45 FR 29783, May 6,
1980); E.O. 12735 of November 16, 1990 (55
FR 48587, November 20, 1990), as continued
by Notice of November 12, 1993 (58 FR
60361, November 15, 1993); E.O. 12851 of
June 11, 1993 (58 FR 33181, June 15, 1993);
E.O. 12867 of September 30, 1993 (58 FR
51747, October 4, 1993); E.O 12918 of May
26, 1994 (59 FR 28205, May 31, 1994); E.O.
12924 of August 19, 1994 (59 FR 43437 of
August 23, 1994); and E.O. 12930 (59 FR
50475 of October 3, 1994),

2. The authority citation for 15 CFR
Part 773 is revised to read as follows:

Authority: Pub. L. 90-351, 82 Stat. 197 (18
U.S.C. 2510 et seq.), as amended; Pub. L. 95~

223, 91 Stat. 1626 (50 U.S.C. 1701 et seq.);
Pub. L. 95-242, 92 Stat. 120 (22 U.S.C. 3201
et seq. and 42 U.S.C. 2139a); Pub. L. 96-72,
93 Stat. 503 (50 U.S.C. App. 2401 et seq.), as
amended [(extended by Pub. L. 103-10, 107
Stat. 40 and by Pub. L. 103-277, 108 Stat.
1407)]; Pub. L. 102-484, 106 Stat. 2575 (22
U.S.C. 6004); E.O. 12002 of July 7, 1977 (42
FR 35623, July 7, 1977), as amended; E.O.
12058 of May 11, 1978 (43 FR 20947, May
16, 1978); E.O. 12214 of May 2, 1980 (45 FR
29783, May 6, 1980); E.O. 12735 of November
16, 1990 (55 FR 48587, November 20, 1990),
as continued by Notice of November 12, 1993
(58 FR 60361, November 15, 1993); E.O.
12851 of June 11, 1993 (58 FR 33181, June
15, 1993); E.O. 12867 of September 30, 1993
(58 FR 51747, October 4, 1993); E.O. 12930
of September 29, 1994 (59 FR 50475, October
3, 1994); E.O. 12924 of August 19, 1994 (59
FR 43437 of August 23, 1994); and E.O,
12930 (59 FR 50475 of October 3, 1994).

3. The authority citation for 15 CFR
part 776 is revised to read as follows:

Authority: Pub. L. 90-351, 82 Stat. 197 (18
U.S.C. 2510 et seq.), as amended; Pub. L. 95~
223, 91 Stat. 1626 (50 U.S.C. 1701 et seq.);
Pub. L. 95-242, 92 Stat. 120 (22 U.S.C. 3201
et seq. and 42 U.S.C, 2139a); Pub. L. 96-72,
93 Stat. 503 (50 U.S.C. App. 2401 et seq.), as
amended; sec. 125, Pub. L. 99-64, 99 Stat.
156 (46 U.S.C. 466¢); E.O. 12002 of July 7,
1977 (42 FR 35623, July 7, 1977), as
amended; E.O. 12058 of May 11, 1978 (43 FR
20947, May 16, 1978); E.O. 12214 of May 2,
1980 (45 FR 29783, May 6, 1980); E.O. 12735
of November 16, 1990 (55 FR 48587,
November 20, 1990), as continued by Notice
of November 12, 1993 (58 FR 60361,
November 15, 1993); E.O, 12867 of
September 30, 1993 (58 FR 51747 of October
4, 1993); E.O. 12924 of August 19,1994 (59
FR 43437, August 23, 1994); E.O. 12930 (59
FR 50475 of October 3, 1994).

PART 770—[AMENDED]

4. Section 770.11 is amended by
revising the fifth sentence in paragraph
(a)(2)(i){A) and paragraph (a)(2)(i)(B) to
read as follows:

§770.11 Information to exporters.

(a) RRW

* * *

Eizl) * % %

(A) * * * The case number entered
must use the number “1" to represent
the letter “A”, the number “2” to
represent the letter “B”, the number “3"
to represent the letter *‘C”, the number
“4" to represent the letter “D", the
number ““8” to represent the letter “H",
and the asterisk symbol *“*"' to represent
the hyphen *-"" that appears in a case
number assigned to an amendment
application. * * *

B) Applicants for individual
validated export licenses, amendments,
or reexport requests who do not have
case numbers or who experience
difficulty in using STELA may call the
Exporter Counseling Division of the

Bureau of Export Administration on
(202) 482—4811 for status information.
Calls will be answered Monday through
Friday from 8:30 a.m. to 5:00 p.m.,
Eastern Standard time. Status
information on special licenses is not
available from STELA, but can be
obtained from the Special Licensing and
Compliance Division, Bureau of Export
Administration, at (202) 482-0062.
Requests for status information may be
made only by the applicant or
applicant’s agent. Callers must identify
themselves with information contained
on the applicant’s file copy of the
application.

* * * - »

5. Section 770.13 is amended by
revising paragraph (a), introductory text,
to read as follows:

§770.13 Procedures for processing
license applications.”

(a) General. This section implements
section 10 of the Export Administration
Act of 1979, as amended (the Act),
which prescribes procedures for
processing export license applications,
including time limits for certain stages
of the process. Section 770.14 describes
shorter processing time frames for
export license applications for COCOM
participating or cooperating countries,
as required by section 10(o) of the Act.
As set forth in paragraph (g) of this
section, applications subject to nuclear
non-proliferation controls are not
subject to all the requirements of this
section. As-used in this section:

* * * * *

PART 772—[AMENDED]

7. Section 772.4 is amended:

(a) By revising paragraph (a){1)(i}; and

(b) By revising the phrase
“Humanitarian or GTE Licenses” to read
“Humanitarian or G-TEMP Licenses’ in
paragraph (i)(6), as follows:

§772.4 How to apply for a validated
license.

(a] * R *

(1) X % w

(i) An application for a validated
license must be submitted on Form
BXA-622P, Application for Export
License. An application that omits
essential information, or that is
otherwise incomplete, will be returned
without action to the applicant. (See
§ 770.12 for instructions on obtaining
forms.)

* * * * *

7See § 772.4(h) of this subchapter for procedures
to expedite processing of an export license
application in an emergency situation.
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§772.11 {Amended] .

8. Section 772.11 is amended by
revising the phrase **§ 786.7(a)" in
paragraph (e)(4) to read “§ 786.7"; and
by revising the phrase “§786.7(b)"" in
paragraph (e)(5) to read “§ 786.7".

Supplement No. 1 to Part 772 [Amended]

9. Supplement No. 1 to part 772 is
amended by adding the phrase “AND
END-USER(S)" directly following the
phrase “PROVIDED ACTUAL END-
USE(S)" in Item 6.

PART 773—[AMENDED]

§773.9 [Amended]

10. Section 773.9 is amended by
revising the phrase *'Australia, Austria,
reland, Japan, New Zealand, and
Switzerland" in the notice at the end of
paragraph (1) to read “Argentina,
Australia, Austria, Finland, Hungary,
Ireland, Japan, New Zealand, Sweden,
or Switzerland",

PART 774—[AMENDED]

§774.2 [Amended]

11. Section 774.2 is amended by
adding a parenthetical phrase “(except
supercomputers)” directly following the
phrase "Commerce Control List” in
paragraph (i)(5)-

PART 776 —[AMENDED]

12. Section 776.12 is amended by
revising paragraph (e)(5) to read as

follows:

§776.12 Parts, components, and materials
Incorporated abroad into foreign-made
products. .

(t‘,] LS A

(5) Supporting documentation. The -
supporting documentation otherwise
required for a license application need
not be submitted with a parts and
components request,
* * * * *

Dated: November 9, 1994.
Sue E, Eckert,
Assistant Secretary for Export
Administration.
[FR Doc. 94-28201% Filed 11-15-94; 8:45 am]
BILUNG CODE 3510-DT-P

SECURITIES AND EXCHANGE
COMMISSION
17 CFR Parts 200 and 240

[Release No. 33-7110; 34-34952; IC-20691;
File No. S7-5-83]

RIN 3235-AF85

Securities Transactions Settiement

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule; change of effective
date.

SUMMARY: On October 6, 1993, the
Securities and Exchange Commission
(“Commission' or "*SEC") adopted Rule
15¢6~1 (17 CFR 240.15¢6-1) under the
Securities Exchange Act of 1932 which
establishes, effective June 1, 1995, three
business days as the standard settlement
time frame for most broker-dealer
trades. In order to provide for an orderly
conversion to three business day
settlement, the effective date of Rule
15c6~1 has been changed.

EFFECTIVE DATE: The regulation
published on October 13, 1993, 58 FR
52891, will now be effective on June 7,
1995.

FOR FURTHER INFORMATION CONTACT: jerry
Carpenter, Assistant Director, or
Christine Sibille, Senior Counsel, at
202/942—4187, Office of Securities
Processing Regulation, Division of
Market Regulation (“‘Division'’), 450
Fifth Street, N.W., Mail Stop 5-1,
Washington, D.C. 20549.
SUPPLEMENTARY INFORMATION: On
October 6, 1993, the Commission
adopted Rule 15¢6-1* which establishes
three business days after the trade date
(*"T+3") instead of five business days
(*T+5") as the standard settlement time
frame for most broker-dealer securities
transactions. As adopted, Rule 15¢6-1
was to be effective June 1, 1995.

After discussions with representatives
from the securities exchanges, the
clearing agencies, the National
Association of Securities Dealers, and
the Municipal Securities Rulemaking
Board, it was determined that
implementation should be moved from
June 1, 1895, to June 7, 1995, in order
to minimize any potential disruption
resulting from the conversion to a T+3
settlement environment.

It has been decided that the most
efficient method of converting to a T+3
settlement time frame is to have trades
executed on Friday, June 2, 1995, settle
five business days later; trades on
Monday, June 5, and Tuesday, June 6,
settle four business days later; and

117 CFR 240.15c6—1 (1994).

trades executed on Wednesday, June 7,
1995, the new effective date for Rule
15c¢6-1, settle three business days later.
This process will result in two double
settlement days (i.e., days in which
trades from two trade dates will settle).
Trades from June 2 and June 5 will
settle on Friday, June 9, and trades from
June 6 and June 7 will settle on Monday,
June 12. ‘

By moving the conversion to T+3
settlement from June 1, 1995, to June 7,
1995, the two double settlement days
will be split by a weekend. This will
provide an opportunity for broker-
dealers to make any necessary
adjustments to their systems should any
problems develop during the conversion
process. Furthermore, by moving the
effective date to June 7, implementation
will not take place at the same time as
heavy systems usage that is expected to
occur from the processing of interest
and dividend payments (interest and
dividend processing are typically times
of extensive systems usage).

By the Commission.

Dated: November 9, 1994.

Margaret H. McFarland,

Deputy Secretary.

[FR Doc. 9428266 Filed 11-15-04; 8:45 arh]
BILLING CODE 8010-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 342, 346, and 347
[Docket No. RM34-2-000]

Cost-cf-Service Reporting and Filing
Requirements for Oil Pipelines

Issued October 28, 1994.

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission is amending its
regulations to establish filing
requirements for cost-of-serviee rate
filings for oil pipelines; filing
requirements for oil pipelines seeking to
establish new or changed depreciation
rates; and new and revised pages of
FERC Form No. 6, Annual Report for Oil
Pipelines. These requirements are
adopted as companions to Order No.
561, Revisions to Oil Pipeline
Regulations Pursuant to the Energy
Policy Act of 1992, published in the
Federal Register on November 4, 1993,
That order established an indexing
methodology which would establish
ceilings-on oil pipeline rates. The
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Commission provided the opportunity
for oil pipelines to seek an exception to
indexing through a cost-of-service filing
if the pipeline could show that, under
indexing, it would substantially
underrecover prudent costs.

EFFECTIVE DATE: This final rule is
effective January 1, 1995.

FOR FURTHER INFORMATION CONTACT:
Harris S. Wood, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, DC 20426, (202) 208—
0224.

SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of
this document in the Federal Register,
the Commission also provides all
interested persons an opportunity to
inspect or copy the contents of this
document during normal business hours
in Room 3104, 941 North Capitol Street,
NE., Washington, DC 20426.

The Commission Issuance Posting
System (CIPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and may be accessed
using a personal computer with a
modem by dialing (202) 208-1397. To
access CIPS, set your communications
software to use 300, 1200, or 2400 bps,
full duplex, no parity, 8 data bits and 1
stop bit. CIPS can also be accessed at
9600 bps by dialing (202) 208-1781. The
full text of this proposed rule will be
available on CIPS for 30 days from the
date of issuance. The complete text on
diskette in Wordperfect format may also
be purchased from the Commission’s
copy contractor, La Dorn Systems
Corporation, also located in Room 3104,
941 North Capitol Street, NE.,
Washington, DC 20426.

Order No. 571

The Federal Energy Regulatory
Commission (Commission) in this order
revises the information reported by oil
pipelines in their FERC Form No. 6,
Annual Report of Oil Pipeline
Companies (Form No. 6), and adopts
filing requirements for cost-of-service
rate filings by oil pipelines. The
Commission also adopts rules for oil
pipelines performing depreciation
studies. Finally, the Commission is
deferring at this time the requirement to
file Form No. 6 on an electronic
medium in addition to making a paper
filing. These changes shall become
effective January 1, 1995, concurrently
with the new regulations promulgated
by Order No. 561.1

1 Revisions to Oil Pipeline Regulations pursuant
to Energy Policy Act, Order No. 561, 58 FR 58785

I. Introduction

This proceeding is a companion to
Order No. 561. In Order No. 561, the
Commission established an indexing
methodology, which would establish
ceilings on oil pipeline rates, to be used
by oil pipelines as the generally
applicable and simplified ratemaking
methodology for oil pipelines on or after
January 1, 1995. The Commission
provided the opportunity for oil
pipelines to seek an exception to
indexing through a cost-of-service filing
if the pipeline could show that, under
indexing, it would substantially
underrecover prudent costs. Further, the
Commission provided that rates for new
services could be established either
through settlement or by use of a cost-
of-service methodology.?

In Order No. 561, the Commission
recognized that cost-of-service rate filing
information would be necessary for oil
pipelines to justify seeking rate
increases under the cost-of-service
alternative, should they choose to use
this methodology, and for interested
parties to decide whether to challenge
proposed cost-of-service rates. The
Commission also recognized that Form
No. 6 might need to be revised to enable
review of the effectiveness of the index
in tracking industry-wide cost changes
and for interested parties to decide
whether to challenge indexed rates.

The present rule adopts regulations
specifying the information that must
accompany oil pipelines’ cost-of-service
rate filings and requested changes in
depreciation rates, and modifies and
streamlines Form No. 6.

II. Public Reporting Requirement

The Commission estimates the public
reporting burden for the collections of
information under the final rule will be
reduced for Form No. 6 by
approximately seven percent and will,
in effect, remain unchanged for rate
filings, since the Commission is here
codifying the information to be
provided which the Commission's staff
in the past has requested from oil
pipelines that have made cost-of-service
rate filings. The information will be

(November 4, 1993), III Stats. & Regs. § 30,985
(1993), order on reh’g and clarification, Order No.
561-A, 59 FR 40243 (August 8, 1994), IIl FERC
Stats. & Regs. § 31,000 (1994). Unless the context
indicates otherwise, all references to Order No. 561
include Order No. 561-A.

218 CFR 342.2. In Docket No, RM94-1-000,
Market-Based Ratemaking for Oil Pipelines, the
Commission elicited comments on its proposal to
permit oil pipelines to seek market-based rates and
the appropriate standards for making a
determination that a pipeline lacks significant
market power. This matter is the subject of a Final
Rule in Docket No. RM84-1-000, issued
contemporaneously. <

collected on Form No. 6, ““Annual
Report of Oil Pipeline Companies” and
FERC-550, ““Oil Pipeline Rates: Tariff
Filings." * These estimates include the
time for reviewing instructions,
researching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. The
current annual reporting burden
associated with these information
collection requirements is as follows:
Form No. 6: 22,200 hours, 148
responses, and 148 respondents; and
FERC-550: 5,350 hours, 535 responses,
and 140 respondents.

The final rule will reduce the existing
reporting burden associated with Form
No. 6 by an estimated 1,628 hours
annually, or an average of 11 hours per
response based on an estimated 148
responses. This estimate includes the
addition of two new schedules, the
elimination of several schedules, and
increasing the reporting thresholds for
which oil pipelines must analyze and
report certain data.

Comments regarding these burden
estimates orany other aspect of these
collections of information, including
suggestions for reducing this burden,
can be sent to the Federal Energy
Regulatory Commission, 941 North
Capitol Street, N.E., Washington, DC
20426 [Attention: Michael Miller,
Information Services Division, (202)
208-1415]; and to the Office of
Information and Regulatory Affairs of
OMB (Attention: Desk Officer for
Federal Energy Regulatory
Commission), FAX: (202) 395-5167.

I11. Background

On October 22, 1993, the Commission
issued a Notice of Inquiry (NOI)
concerning the information to be
included by an oil pipeline in a cost-of-
service rate filing, and on potential
changes to Form No. 6.4 In the NOI, the
Commission invited comment on what
action would be appropriate to develop
a final rule with respect to cost-of-
service rate filings, whether and to what
extent its Form No. 6 should be revised
in light of Order No. 561, and whether
and to what extent it should establish
additional requirements with respect to
an oil pipeline’s depreciation studies.

On July 28, 1994, the Commission
issued a Notice of Proposed Rulemaking
(NOPR).5 In the NOPR, the Commission

3 FERC-550 is the designation covering oil
pipeline tariff filings made to the Commission.

4 Cost-of-Service Filing and Reporting
Requirements for Oil Pipelines, Notice of Inquiry,
58 FR 58817 (November 4, 1993), IV FERC Stats. &
Regs. Notices § 35,528 (October 22, 1993).

5 Cost-of-Service Filing and Reporting
Requirements for Oil Pipelines, Notice of Proposed
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proposed that oil p‘ij)elines seeking cost-
of-service rates would be required to file
specific data conforming to the Order
No. 154-B methodology.® The
Commission also proposed to revise and
streamnline Form No. 6, and proposed
that Form No, 6 data would ﬁe led on
an electronic medium. Finally, the
Commission proposed certain rules for
oil pipelines performing depreciation
studies, The changes were proposed to
be made effective January 1, 1895.7

The Commission received fourteen
sets of comments.8 After analyzing those
comments as discussed below, the
Commission is adopting the rules
proposed in the NOPR, except for the
electronic reporting requirement for
Form No. 6, with minor modifications
and with clarifying statements.
Although the Commission has procured
the software development tool, the
electronic version of the Form No. 6
application has not yet been developed.
Therefore, the Commission is deferring
the electronic reporting requirement at
this time, pending development and
testing of the necessary electronic
version of the Form No. 6 application.
Once that process is complete, the
Commission intends to issue a final rule
providing for the electronic filing of
Form No. 6.

1V. Cost-of-Service Filing Requirements

The Commission is adding a new Part
346 to its regulations that sets forth the
threshold filing requirements for oil  ~
pipelines seeking to establish initial
rates on a cost-of-service basis, or to
pursue a cost-of-service alternative to
indexing as a means of establishing just
and reasonable rates. The Commission
is also amending sections 342.2 and
342.4 to reflect the addition of Part 348.

A. Authority for Filing Requirements

AOPL argues that the Commission’s
proposed cost-of-service rate filing
fequirements represents an improper
attempt to modify the Interstate
Commerce Act’s (ICA) 9 rate filing
scheme, ignores the mandate of the Act

R'i'-:mdking. 59 FR 40493 (August 9, 1894), IV
FERC Stats. & Regs. Proposed Regulations § 32,500
{July 28, 1994).

“Opinion No. 154-B methodology is derived
from the Commission’s opinions in Williams Pipe
Line Campany, Opinion No. 154-B, 31 FERC
1 61,377 (1985), on rehearing, Opinion No. 154-C,
Williams Pipeline Company, 33 FERC ¥ 61,327
( and ARCO Pipe Line Company, Opinion No,
3 FERC 1 61,055 (1990), on rehearing,
Opinion No. 351-A, ARCO Pipe Line Campany, 53
FERC § 61,398 (1990].

? Electronic reporting of Form No. 8 was proposed
15 commence with the reporting yesr 1945 reports,
due on or before March 31, 1996,

*A list of commenters is contained in Appendix
A to this order.

749 App. 11.5.C. 1 (1988),

-0f 1992 to reduce regulatory burdens

and costs through streamlined
procedures, and imposes undue burdens
on pipelines proposing cost-based
rates.’® AOPL asserts that a pipeline
need only file a notice of a rate change,
not the supporting documents
underlying that rate change, unless its
rates have been called into question.!?

The Commission’s filing requirements
for oil pipeline rate changes fully
comport with the Act of 1992 and the
ICA. The Act of 1992 required the
Commission to establish a simplified
and generally applicable ratemaking
methodology for oil pipelines in
accordance with the just and reasonable
standard of the ICA. Order No. 561 has
done so by adopting an index method,
Cost-based rates are a part of this
scheme but are allowed a pipeline only
as an alternative to indexing, and only
if the pipeliné can meet certain
threshold conditions. Thus, the pipeline
must demonstrate at the outset that it
meets the substantial divergence test of
Order No. 561—i.e., that there is a
substantial divergence between the
actual costs experienced by the pipeline
and the rate resulting from application
of the index such that rates at the
indexed ceiling level would preclude
the pipeline from charging a just and
reasonable rate.'? The threshold filing
requirements for cost-of-service i
ratemaking adopted in this rule are the
means that the Commission has decided
are necessary for a pipeline to make a
prima facia demonstration that it should
be allowed to pursue the cost-of-service
alternative as a means of establishing
just and reasonable rates, The materials
required to be filed with a cost-of-
service optional filing thus are designed
to address the threshold issue of
whether thare is such a substantial
divergence as to warrant a cost-of-
service filing. A mere notice of rate
change elone would fail to show good
cause for a pipeline’s departure from
indexing, or why it should be allowed
to change its rates outside the basic
indexing scheme. Asto AOPL's claim
that the cost-of-service filing
requirements impose undue burdens, 3
a pipeline can always choose not to
pursue this alternative to indexing and
stay with rate changes under indexing,

nirary to AOPL’s assertion,* the

Commission is following the statutory
scheme applicable to oil pipeline rate
filings. If a pipeline desires to depart
from the ordinary scheme of rate

10AOPL, pp. 28-39. °
1 AQPL, pp. 36-39.
1218 CFR 342.4(a).
MAOPL, p. 8.

14 AOPL, p. 36.

changes based on the index and seek
rate changes based on its cost of service,
it is up to the pipeline to meet the
special circumstances of the rules, and
it is reasonable for the Commission to
require a threshold filing from the
pipeline to demonstrate that it does.?>

AOPL claims that the pipeline should
not be required to establish an initial
case for cost-based rates at the initial
filing stage.’s It claims that to require
the pipeline to shoulder a burden of
proof regarding cost-based rates prior to
knowing whether the rate has been
challenged is contrary to any notion of
streamlining, and it argues that the
pipeline should not be required to
provide extensive threshold justification
for-each cost-based rate.'” Further,
AOPL asserts that the pipeline may
choose some method other than the
Opinion No, 154-B method to justify its
cost-based rates, such as a stand-alone
cost showing.

The Commission’s cost-of-service
filing requirements are not designed to
provide information in sufficient detail
for a pipeline to shoulder its burden of
proof regarding cost-based rates if they
are challenged. Rather, the burden is on
the pipeline to demonstrate only that its
rates at the index ceiling would
substantially diverge from its actual
costs to such an extent that the indexed
ceiling rates would not be just and
reasonable. If a pipeline’s rates are
challenged, it must demonstrate that the
challenged rate, if based on cost, is just
and reasonable, which may include an
appropriate rate design and cost
allocation to justify the rate, Additional
information can be supplied by the
pipeline to justify its challenged rates,
including, if it chooses, a stand-alone
cost showing, This, however, does not
negate the importance of the initial
showing that is required of the pipeline
in order to jusﬂfr;‘éeparture from
indexing.

B. Cost-of-Service Methodalogy

AOPL and Marathon argue that the
Opinion No. 154-B methodology is
inadequate for establishing rates. AOPL
asserts that this methodology has never
been used to set individual rates, and
continues to argue for a stand-alone cost
methodology.'® As explained in Order
No. 561, the regulations providing for an
Opinion No. 154-B submission are
merely the filing requirements for the
cost-of-service alternative to indexing.
An oil pipeline seeking cost-of-service

1% Section 12(1) of the ICA provides: “The
Commission is authorized and required to execute
and enforce the provisions of this chapter.”

38 AQOPL, pp. 36-39.

17 AOPL, p. 37.

WAOPL, pp. 25-28.
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rate treatment for some or all of its rates
will submit the information required by
new Part 346. Absent challenge to the
rates proposed, that is all that is
required of the oil pipeline. Matters of
rate design and cost allocation will be

at issue only if the rates are protested
and a hearing is conducted.?® As the
Commission stated in Order No. 561-A,
the issues of fully-allocated costs for oil
pipelines have not been determined in

a fully litigated case by this Commission
under the ICA.20 The Commission also
stated that proponents of costing
methodologies other than fully-allocated
costs will not be precluded from
advocating such methodologies in
individual cases.?? The Commission
reaffirms that statement here.

Chevron suggests that the filing
requirements should include a
requirement that the carrier provide cost
allocation and rate design schedules
with its rate filing.2?2 The Commission
will not adopt this recommendation,
since there will be no need for
allocation and rate design information
except at a hearing on a challenged cost-
of-service rate filing. Thus, the ;
Commission does not believe that a
point-to-point rate showing, for
example, is necessary as a filing
requirement. The burden that this
requirement would impose is not
justified, particularly since the cost-of-
service methodology is an alternative to
indexing, and the initial filing need only
show that there is a substantial
divergence between the costs of the
pipeline, as reflected in Statement A,
and the revenues that would be
produced by the indexed ceiling rates,
as reflected in Statement G.23

Similar requests are made by Alaska
and Total.24 These commenters also
request that the Form No. 6 data be
provided in such a fashion. For the
same reasons, the Commission will not
adopt these suggestions.

AOPL urges the Commission to
discard Opinion No. 154-B, arguing that
this must have been Congress’ intent in
passing the Act of 1992.25 To the

19The Commission has never established
individual rates for oil pipelines on a cost-of-service
basis, since no contested case has come to the
Commission for final decision on issues of cost
allocation and rate design. However, nothing in the
Opinion No. 154-B costing methodology would
limit the Commission in deciding how to allocate
costs to establish individual rates.

20 Order No. 561-A, Regulations Preambles, 111
FERC Stats. & Regs. § 31,000, at p. 31,107.

21 [V FERC Stats. and Regs, § 31,000, at p. 31,107
(1994).

22Chevron, p. 7.

23 See 18 CFR 346.2(c) (1) and (7).

24 Alaska, pp. 1-2 and the appendices to its
comments; Total, p. 1.

25 AOPL, p. 19.

contrary, Congress mandated only that
the Commission establish a simplified
and generally applicable ratemaking
methodology. It did not specify what
methodology should be used. The
Commission has given full weight to the
Congressional intent by providing that
indexing will be the simplified and
generally applicable methodology for oil
pipeline ratemaking. Under this scheme,
cost of service continues only as an
option that pipelines may choose to use
if they meet the threshold
requirement.?6

AOPL further argues that pipelines
should be allowed to use a variety of
methods to justify individual rate
changes.?? Buckeye also seeks
alternatives to indexing for partly
competitive pipelines to use in less
competitive markets.2® These issues are
beyond the scope of this rulemaking,
but parties are free to make proposals in
individual cases.

ARCO seeks clarification of seveéral
items. It first asks that the Commission
require that pipelines seeking to use a

«cost of service approach file a full

system-wide cost of service. Protestants
then would be required to be specific in
their protests.?? The Commission has
determined that the Opinion No. 154-B
filing will be required for a cost-of-
service filing, and that a cost allocation
and rate design showing would only be
required if the pipeline’s rates are
protested. This will reduce the burden
on the pipeline and the Commission in
those cases where there is no protest.
The information required to be filed by
Part 346 of the regulations adopted by
this order will be sufficient for a cost-
of-service showing if there are no
‘protests.

ARCO further requests clarification
that, if a pipeline can show that its total
revenue requirement is not being met, it
may charge cost-of-service rates above
the index without any other showing,
and that, in that case, no information on
point-to-point rates would be filed
except in an investigation.?® ARCO is
generally correct. All a pipeline need
show to make a prima facie case under
the cost-of-service alternative is that the
revenues to be produced by the indexed
ceiling rates substantially diverge from
its costs. Upon challenge, however, the
pipeline must provide data supporting
its proposed individual rates, including
allocation and rate design. It will not be
allowed to charge rates higher than its

26 See 18 CFR 342.4(a), adopted by Order No.
561-A.

27 AOPL, p. 28.

28 Buckeye, pp, 2-4.

29 ARCO, p. 3.

39 ARCO, pp- 3-5.

properly allocated costs would justify
for any one service.

ARCO further seeks clarification of
when in the process a pipeline must
demonstrate prudence of its costs.31 It
asserts that a pipeline should be
required to demonstrate prudence only
when a serious doubt is raised. In this,
too, ARCO is correct. A protestor must
first raise a reasonable challenge as to
the prudence of the pipeline’s costs, and
then the pipeline will have the burden
of establishing the prudence of those
costs,

The Commission will continue to use

. the Opinion No. 154-B methodology for

oil pipelines seeking to use a cost-of-
service methodology.

C. Filing Requirements Adopted

As required by Order No. 561, a
pipeline seeking to change rates is
required to file a transmittal letter
containing the previous rate for the
same movement or service, the
applicable ceiling rate for the mavement
in question, and the new proposed
rate.32 This is all that is required to
justify a rate change within the index.

In this rule, the Commission requires
a pipeline to file additional information
if it is filing for a cost-of-service rate
above the indexed rate ceiling, or as
support for an initial rate. This
information will permit a pipeline to
establish an initial case for cost-of-
service rates. The additional filing
requirements provide sufficient
information for a preliminary cost-of-
service showing. If the Commission
institutes an investigation into a
pipeline’s rates, additional information
may be required of the pipeline. The
new filing requirements are set forth in
new Part 346 of the Commission's
regulations,

Part 346 also contains the definition
of the terms “base period” and *“test
period.” The definitions of these terms
are consistent with the definitions of
similar terms in the Regulations under
the Natural Gas Act,3? applicable to
natural gas pipeline companies.

The oil pipeline must file the
following statements and supporting
work papers to support either an initial
rate developed on a cost-of-service basis
or a change in rates using the cost-of-
service methodology.

Statement A—Total Cost of Service

This staternent shows the calculation
of the Total Cost of Service fora
pipeline.

31 ARCO, pp. 8-9.
3218 CFR 342.3(b).
33 See 18 CFR 154.63(e)(2)(i).
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Statement B—Operation and
Maintenance

This statement shows the operation,
maintenance, administrative and
general expenses, and depreciation and
amortization expenses.

Statement C—Overall Return on Rate
Base

This statement shows the derivation
of the return on rate base consisting of
deferred earnings, equity and debt
ratios, weighted cost of capital, and
costs of debt and equity.

Statement D—Income Taxes

This statement shows the calculation
of the Income Tax Allowance.

Statement E—Rate Base

This statement shows the calculation
of the return rate base required by the
Opinion No. 154-B methodology to
derive the cost of service.

Statement F—Allowance for Funds
Used During Construction

This statement shows the calculation
of the Allowanee for Funds Used During
Construction (AFUDC).

Statement G—Revenues

This statement shows the revenues at
the effective, proposed, and indexed
ceiling rates.

Details of the various statements and
supporting schedules are found in new
Part 346 of the regulations.

V. Form No. 6 Revisions

In the NOPR, the Commission
proposed several changes to Form No. 6,
the Annual Report for Qil Pipelines.
These changes were proposed to
provide information that would be
necessary for the implementation of
Order No. 561, and to update and
streamline the information required of
oil pipelines.

A. New Schedule

A new schedule, page 700, Annual
Cost of Service Based Analysis
Schedule, was proposed to be added to
Form No. 6 showing basic information
needed for a review of rate filings made
within the index cap. The new schedule
would require each pipeline company to
report, as of the end of the reporting
year and the immediately preceding
vear, its Total Annual Cost of Service (as
calculated under the Order No. 154-B
methodology), operating revenues, and
throughput in barrels and barrel-miles.
This schedule would permit a shipper
to compare proposed changes in rates
against the change in the level of a
pipeline’s cost of service, It would also
permit a shipper to compare the change

.

in a shipper’s individual rate with the
change in the pipeline’s average
company-wide barrel-mile rate.
Underlying calculations of and
supporting data for these figures need
not be reported in Form No. 6. Of
course, the oil pipeline will be expected
to be consistent in its application of the

‘Opinion No. 154-B methodalogy from

year to year to permit valid comparisons
of data from one year to the next. If it
makes major changes in its application
of the methodology, it must report that
it has done so, and recalculate the prior
year's cost of service to reflect such a
change. While the Commission believes
that the Opinion No. 154-B
methodology is well-defined and for the
most part generally understood in the
industry, it is modifying the instructions
for page 700 to require that the pipeline
describe any change in application of
Opinion No. 154-B made from past
years in its calculation of total cost of
service, and to require that the changed
application be reflected on page 700 for
the calculation of the total cost of
service for the prior reporting year as
well.

The commenters supporting the use of
page 700 recommended that the
pipeline be required to report its cost of
service on each separate system
operated by the pipeline.34 Moreover,
some commenters recommended that
substantial additional information be
required on page 700, setting forth in
detail additional information and the
assumptions used in the calculations.?%
Alberta recommended that the cost-of-
service reporting requirements be
implemented for Form No. 6 expense
and income statements to streamline
shipper review of the individual cost
components, thereby making the
information contained in page 700
consistent, fromn an accounting
standpoint, with the other information
contained in Form No. 6.36

The pipelines, on the other hand,
strenuously objected to the use of page
700 as a rate review tool and as a
monitoring tool, asserting that it is
misleading, burdensome, and
duplicative.37

Contrary to what appears to be the
assumption by most commenters, page
700 is designed to be a preliminary
screening tool for pipeline rate filings. It
is not intended to be the information
which, in itself, either forms the basis of
a Commission decision on the merits of

* Total, pp. 1-2, Alaska, p. 2, Chevron, pp. 3-5.
35Chevron, p. 5, Alaska, pp. 1-2, Alberta, pp. 2~

3% Alberta, p. 2.
7 AOPL, pp. §-15, ARCO, pp. 9-14, Marathon,
pp: 1-4.

a pipeline filing, or demonstrates that
the pipeline’s proposed or existing rates
are just and reasonable. Rather, it
should provide a means whereby a
shipper can determine whether a
pipeline’s cost of service or per-barrel/
mile cost is so substantially divergent
from the revenues produced by its rates
to warrant a challenge that requires the
pipeline to justify its rates. Therefore,
the additional information suggested by
the commenters—e.g., specifying the
achieved rate of return, rate of return
assumptions, and the debt and equity
components—will not be required.

Moreover, the Commission is not here
attempting to reguire a pipeline to
demonstrate with precision its cost-of-
service attributable to each individual
pipeline system it operates. If the
pipeline seeks a cost-of-service rate for
some or all of its rates, it will be
required at that time to demonstrate that
its properly allocated costs justify such
rate treatment. This, however, will be
left to individual cost-of-service rate
filings, not required as a part of Form
No. 6, which is and shall remain
primarily a financial report.

Requests that the pipelines be
required to file separate cost-of-service
information for each individual system
are denied. Likewise, the
recommendations of the pipelines that
page 700 be discarded will be denied.
The Commission finds that the
information contdined in a single place
in Form No. 6 will be useful in its
monitoring of the performance of the
index, and that the information may
indeed be useful as a “‘substantial
divergence” screen, as suggested by TE
Products Pipeline.3® Any additional
burden should be minimal on the
pipelines in deriving an Opinion No,
154-B cost of service on an annual
basis, since much of the basic
information is available in its Form No,
6. As explained above. the use of the
page 700 should be limited and should
not be misleading. As Marathon and
AOPL point out, some of the
information is already included in other
schedules in Form No. 6. However, the
Commission finds that having the
information displayed on a single page
700 will make it easier for the
Commission and other interested parties
to analyze.

Davis 39 suggests that the Commission
define “substantial divergence as being
a percentage [variation] * * *." The
Commission will not adopt this
suggestion, inasmuch as what
constitutes a “substantial divergence’
may depend on factors other than a

S'TE Produects, p. 1.
% Davis, p. 2.
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simple percentage variation in costs and
revenues. Therefore, the Commission
concludes that whether a substantial
divergence exists should be determined
on the facts of individual cases, not
generically. y

Chevron suggests that use of page 700
is likely to be meaningless as a
monitoring tool, since the Commission
is likely to get numerous interpretations
of how the Opinion No. 154-B
methodology should be implemented,
thereby resulting in a compilation that
does not reflect actual changes in costs
on an industry-wide basis.4® As
previously stated, the Commission will
require that any change in application of
the Opinion No. 154-B methodology
from one year to the next be described
and reflected in the total cost of service
calculations appearing on page 700,
Moreover, the compilation of data from
page 700 will be only a part of the
evidence used by the Commission for
monitoring how the index tracks
industry cost changes.

Upon consideration of the comments,
the Commission has determined that
Form No. 6 should contain information
that will permit its use for.a number of
purposes: Reviewing changes in rates
made by use of the index, monitoring
existing rates, and analyzing and
auditing finances. At present, the
primary focus of Form No. 6 is on
financial accounting informetion that is
gathered based on accounting principles
which are different in some respects
from the ratemaking principles used to
establish rates for oil pipelines. To serve
as a tool to evaluate the performance of
the index and future changes in oil
pipeline rates using the index
methodology, Form No. 6 will be
revised to include additional .
information.

Revisions to Form No. 6 are needed to
provide at least a preliminary basis for
shipper assessments of filed rate
changes under Order No. 561. Form No.
6 data should be complete enough to
enable an evaluation of whether a
proposed rate change under indexing
substantially exceeds the pipeline’s
changes in costs. As currently
structured, Form No. 6 does not provide
sufficient information to do this.

Only limited additional information is
needed in Form No. 6 to permit
adequate preliminary review of a
pipeline's cost-of-service showings, and
to permit shipper comparison of
indexed rate changes with changes in
costs incurred. Thus, the single new
schedule will be added to Form No. 6.

The use of trended original cost to
establish a rate base for oil pipelines, as

$0Chevron, p. 5.

required by the Opinion No. 154-B
methodology, entails complex
calculations to derive annual figures for
equity and equity returns for ratemaking
purposes. This calculation will differ
from the book equity figures contained
in Form No. 6, which are required for
financial reporting purposes. To require
the display of these calculations in
Form No. 6 would be cumbersome and
not be of significant benefit in a
shipper’s determination of whether to
protest a pipeline’s indexed rate filing.*1
In any event, if a shipper protest results
in a cost-of-service justification by the
pipeline, the underlying calculations
would be available.

The changes to Form No. 6 will be
effective for reporting year 1995, The
1995 Form No. 6 must be filed on or
before March 31, 1996. The new
schedule appearing on page 700
therefore would not be required for
Form No. 6 filings until March 31, 1996,
for reporting year 1995. In the interim,
a verified copy of this new schedule for
calendar years 1993 and 1994 is
required to be prepared separately and
filed concurrently with the first indexed
rate change filing made by a pipeline
after January 1, 1995, or by March 31,
1995, whichever is earlier. For index
rate change filings made early in 1995,
complete data may not be available. In
this instance, a 1994 schedule shall be
prepared utilizing the most recently
available data annualized for 1994. By
March 31, 1995, a new 1994 schedule
must be submitted, using the actual
1994 data.

This will provide shippers with the
necessary information for an analysis of
proposed indexed rate changes after
January 1, 1995, the effective date of the
regulations in Order No. 561. In
addition, as discussed below, the
information on this page will become
part of the Commission’s evaluation of
the effectiveness of the index.
Accordingly, the Commission will
amend §342.3(b) of the regulations to
require a verified copy of a schedule
containing the information contained on
page 700 for calendar years 1993 and
1994 to be filed with the first indexed
rate change filing made after January 1,
1995, or by March 31, 1995, whichever
is earlier.

In Order No. 561, the Commission
stated it would monitor the
effectiveness of the index in tracking
industry costs. These reviews will occur
every five years, commencing July 1,

*1For a discussion of the differences in the equity
and equity return figures contained in Form No. 6
and the use of those figures for ratemaking purposes
under the Opinion No. 154-B methodology. see
Supplemental Brief of AOPL filed in Docket No,
RM93-11-000 on January 21, 1994, at 11-12.

'2000.42 Page 700, together with other

information contained in Form No. 6,
will permit the Commission to use the
Form No. 6 data to help fulfill this
commitment. Since the Total Cost of
Service, for example, is derived from all
of the components of a pipeline’s costs
and capital properties, this figure, when
used in conjunction with other Form
No. 6 information, will provide details
on general trends affecting each
company.

B. Other Revisions to Form No. 6

Since the regulatory responsibility for
oil pipelines was transferred to this
Commission from the Interstate
Commerce Commission in 1977, only
cosmetic changes have been made to
Form No. 6, other than the addition of
a Statement of Cash Flows. In addition
to the addition of Page 700; which is
primarily designed to conform with
Order No. 561, the Commission
proposed in the NOPR other changes to
make Form No. 6 a more useful report.
As discussed below, some of the
information proposed in the NOPR will
not be required by this final rule.

AOFL and Marathon 43 argue that the
information to be contained on pages
102-103, Corporate Control, is of no
value to the Commission. However, in
the Commissjon’s view, it is necessary
to have information about vertical
control of the pipelines for proper rate
regulation to ensure against improper
cost shifting and for the purpose of
analyzing property transactions between
affiliates. The suggestion to delete this
information is denied.

AOPL and ARCO *# argue that the
information regarding officer salaries
requested on page 104, Principal
General Officers, is not needed by the
Commission: On further reflection, the
Commission agrees, and the changes
proposed to page 104 will not be
adopted.

AOPL and Marathon 45 recommend
that the information proposed on pages
230-231, Analysis of Federal Income &
Other Taxes Deferred, and pages 108-
109, Important Changes During the
Year, be combined with pages 122-123,
Notes to Financial Statements. AOPL
also suggests that the information
proposed for collection by the NOPR on
pages 230-231 should be limited to
present GAAP reporting requirements.
The Commission does not agree. As to
AOPL's suggestion that the information
required on pages 230-231 be presented

42111 FERC Stats. & Regs. 9 30,985 (1993), at
30,947,

I AOPL, p. 18; Marathon, p. 3.

“*AOPL, pp. 18-19; ARCO, pp. 14-15.

$5 AOPL, pp. 18-19; Marathon, p. 3.
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in accordance with GAAP reporting
requirements and combined with the
Notes to Financial Statements, the
Commission considers the deferred tax
schedule on pages 230-231 to be a
necessary supporting schedule to the
financial statements. Although the notes
to financial statements are the
appropriate place to disclose significant
financial effects on a company of
recently enacted income tax laws and
regulatory actions, the deferred tax
schedule is designed to present details,
using a upiform format, on each
significant item which causes a
temporary difference between taxable
income and pretax accounting income:.
I'bis schedule, like the Form No. 6
carrier property and operating expense
account schedules, permits a detailed
analysis of the various charges and
credits which comprise the balances of
the current and noncurrent deferred
income tax assets and liabilities. The
latter are presented in the financial
statements only as a single asset or
liability balance for current and
noncurrent deferred income taxes.
Moreover, the information contained on
pages 108-109 may not be appropriate
for notes to financial statements, such as
properties added or changes to franchise
rights, These pages are for reporting of
different types of information than
changes to the financial condition of the
pipeline, even though they may impact
the financial condition.

AOPL and Marathon 45 recommend
that page 350, Employees and Their
Compensation, be deleted. The
Commission agrees, since the
information as to salary expense is
available in a different format elsewhere
in Form No. 6.

Based an the comments received on
the NOPR and review of the current
schedules in Form No. 6, the
Commission will make several changes
to the annual report for oil pipelines. To
simplify the Form No. 6 data, the
Commission will delete information not
relevant to the Commission’s regulatory
responsibilities under the ICA. The
Commission will also modify certain
Form No, 6 financial statements to a
tomparative format by requiring two
years of data to enhance their usefulness
and to conform the Form No. 6 data
formats to the formats of FERC Form
Nos. 147 and 248 (Form Nos. 1 and 2)
for electric utilities and natural gas
pipeline companies, respectively.

The Commission will change the
format of several schedules to
e —

“"AOPL, p. 19; Marathon, p, 3.

7 Annual Report of Major Electric Utilities,
Licensees, and Others, :

“* Annual Report of Natural Gas Companies.

accommodate electronic filing and
reporting requirements for Form No. 6
similar to that used for Form No. 1.
When a rule adopting an electronic
filing requirement is issued, electronic
filing of Form No. 6 information, similar
to that for Form No. 1, should reduce
the reporting burden for both large and
small pipelines. Financial information
reported electronically should also aid
the Commission in conducting reviews
of the pipeline companies and the rates
charged.

The Commission will eliminate
unneeded schedules or individual data
elements, and will modify certain
schedules so they will contain more
useful and relevant data. A sample copy
of the revised pages in Form No. 6 are
attached as Appendix B.

Other than as discussed above, the
Commission is adopting the changes to
Form No. 6 as proposed in the NOPR.
The specific changes the Commission
adopts are:

Page 102—Corporate Control Over
Respondent

Some format modifications are made
for electronic reporting purposes to
better report vertical control of
respondent from the immediate parent
to ultimate controlling parent company.

Page 103—Companies Controlled by
Respondent

This is a new schedule added as new
page 103, similar to the schedules
currently in Form Nos. 1 and 2, to report
all subsidiaries directly controlled by a
respondent.

Page 105—Directors

This schedule is modified to delete
the instructions at the top of the page
and information required at lines 21
through 23. The deleted material is
replaced with similar instructions at the
top of the schedule and “Title” is
inserted in addition to “Name of
Director” in column (a). This will make
the format the same as Form Nos. 1 and
Za

Pages 106 and 107—Voting Powers of
Security Holders

This schedule is deleted because it is
not needed for Commission regulatory
purposes.

Pages 108 and 109—Important Changes
During the Year

The current format is replaced with
instructions similar to Form Nos. 1 and
2

Pages 110, 111 and 113—Comparative
Balance Sheet Statement

Page 114—Income Statement

Page 118—Appropriated Retained
Income

Page 119—Unappropriated Retained
Income Statement ;

Pages 120 and 121—Statement of Cash
Flows

The Commission has modified these
financial statements to require that dala
be presented on a comparative basis
(i.e., for two years) to enhance the
usefulness of these financial statements.
The Commission has deleted from page
119 the schedule showing Dividend
Appropriations of Retained Income,
because it is not needed for Commission
regulatory purposes.

Page 117—Working Capital
This schedule is deleted because it is

not needed for Commission regulatory
purposes.

Pages 122 and 123—Notes to Financial
Statements

The Commission has added new
instructions which will require
statements of a company’s accounting
practices and policies (with specific
referénce to such matters as income
taxes, pensions, and post-retirement
benefits); and significant matters
concerning acquisitions and sales,
significant contingencies, and liabilities
existing at the end of the year, and other
matters that will materially affect
company operations.

Page 200—Receivables From Affiliated
Companies

The reporting thresholds in
Instruction No. 2 are raised from
$100,000 to $500,000.

Page 201—General Instructions
Concerning Schedules 202-205

The Commission has modified these
instructions to conform with Form Nos.
1 and 2 by deleting the
subclassifications presently required.

Pages 206 and 207—Other Investments

Pages 208 and 209—Securities,
Advances and Other Intangibles Owned
or Controlled Through Nonreporting
Carrier and Noncarrier Subsidiaries

These schedules are deleted because
they are not needed for Commission
regulatory purposes.

Page 211—Instructions for Schedule
212-213

The Commission has modified the
footnote to Instruction No. 3 to require
that a respondent identify the original
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cost of property purchased or sold. This
information is useful in the analysis of
carrier property transactions between oil
pipeline companies. In addition, the
reporting thresholds in Instruction Nos.
3 and 5 are raised from $50,000 and
$100,000 to $250,000 and $500,000,
respectively.

Pages 218 and 219—Amortization Base
and Reserve

The reporting thresholds in
Instruction No. 4 are raised from
$10,000 to $100,000.

Page 220—Noncarrier Property

The reporting thresholds in
Instruction No. 2 are raised from
$100,000 to $258,000.

Page 221—Other Deferred Charges

The reporting thresholds in the
instruction are raised from $100,000 to
$250,000.

Page 225—Payables to Affiliated
Companies

The reporting thresholds in
Instruction Nos: 2 and 3 are raised from
$100,000 to $250,000.

Pages 230 and 231—Analysis of Federal
Income and Other Taxes Deferred

The Commission has replaced the
current reporting format with
instructions that require an analysis of
the respondent’s current and non-
current deferred income tax assets and
liabilities.

Pages 250 and 251—Capital Stock

The current schedules are replaced
with schedules and instructions similar
to Form No. 2.

Pages 302 through 304—Operating
Expense Accounts

“Operating Ratio™ at line 23 is deleted
because it is not needed for Commission

regulatory purposes,

Page 336—Interest and Dividend
Income

The reference to Schedule pages 206
to 207 at line 2 is deleted because these
pages are eliminated.

Page 337—Miscellaneous Items in
Income and Retained Income Accounts
for the Year

The reporting thresholds in
[nstruction No. 2 are raised from
$100,000 to $250,000,

Page 351—Payments for Services
Rendered by Other Than Employees

The reporting thresholds in
Instruction No. 1 are raised from
$30,000 to $100,000.

Finally, since the Commission has
deferred the requirement that oil
pipelines file Form No, 6 on an
electronic medium, in addition to paper
filing, §385.2011 of Part 385 of Title 18
of the Code of Federal Regulations will
not be changed as proposed in the
NOPR at this time. The Commission
will issue a final rule on this subject at
an appropriate time.

VL. Depreciation
A. Discussion of Comments

In Order No. 561, the Commission
stated that it would be the pipelines’
responsibility in the future to perform
depreciation studies to establish revised
depreciation rates for oil pipelines-The
Commission further stated that the
specific requirements for such studies
would be developed in this
proceeding.*® In the NOPR, the
Commission proposed a new Part 347 to
its regulations, encompassing the
information required to be submitted by
oil pipeline companies to establish
revised depreciation rates.

Several commentors provided
comments concerning the process for
the establishment and/or changing of
depreciation rates for common carrier
property. Based upon a review of these
comments, several modifications will be
made to the regulations as proposed in
the NOPR.

One commentor5° suggested that the
transmittal letter, which submits a
request for new or changed depreciation
rates, only be filed with the Commission
and not sent to all shippers and
subscribers. The Commission disagrees.
It will continue to require the
transmittal letter to be sent to all
shippers and subscribers, Depreciation
rates as set or as subsequently modified
can have a considerable effect on a
pipeline’s rates; and as such, shippers
need to be kept informed as to when the
rates are being requested to be
established or changed. As Davis states,
“To apprise shippers and subscribers of
the change in the depreciation rate is
alerting them that a forthcoming rate
change could be challenged on the basis
of the rate of depreciation.” 51 Ifa
change in the tariff rate is requested
resulting from an approved change in
the underlying depreciation rates, then
protests filed because of a lack of
adequate information about the change
in depreciation rates could be

- prevented.

Modifications to the proposed
regulations (18 CFR 347.1) which

49 [II FERC Stats. & Regs. § 30.985 (1993), at
30,967-8.

50 Davis, p. 2.

s1Hd.

delineate the information which should

be filed when seeking to establish or

change depreciation rates have been
requested by several commentors.52 As
to those claims that certain data are not
available, the Commission has provided
in § 347.1{e) for consideration of
individual circumstances. Section
347.1(e) states, in part:

Modifications, additions, and deletions to
these data elements should be made to reflect
the individual circumstances of the carrier's
properties and operations. [emphasis added|

This statement allows for the
modification of the data elements for
individual pipelines to account for,
among other things, information which
is not available to the pipeline.
Therefore, a pipeline which does not
have up-to-date engineering maps °*
could submit *'simplified maps or
drawings that contain such information
= = =" Where information is not
available, that data element may be
omitted by simply stating that the
information is not available.

The comments concerning oil field
reserve and production information %
are well taken and that portion of the
regulations [18 CFR 347.1(e)(5)(ix)] is
modified from that previously proposed
to require only that the pipeline disclose
the fields or areas from which crude oil
is obtained,

Similarly, the comments concerning
the proprietary nature of individual
shipper information are also well
taken.55 The portion of the proposed
regulations in 18 CFR 347.1(e)(vi) is
modified to require that pipelines
supply only a list of shipments and their
associated receipt points, delivery
points, and volumes for the most
current year. Such information shall be
provided in such a format to prevent
disclosure of information which would
violate the ICA.

Further, as requested by AOPL,*% all
information submitted pursuant to 18
CFR 347.1 will be publicly available
unless specific confidential treatment is
sought by the filing carrier.

Kl

B. Depreciation Regulations Adopted

Other than as discussed above, the
Commission is adopting depreciation
regulations as proposed in the NOPR.
The Commiission adopts the following
regulations as new Part 347 of the
Commission's regulations, which
requires the following information to be
filed by oil pipeline companies to justily

52 Davis, Marathon, and AOPL.

59 See Davis, pp. 3-4,

54 Davis, pp. 4-5, Marathor, pp. 5-6, and AOPL.
pp. 40-41.

55 Davis, p. 4; AOPL, pp. 41-42,

36 AOPL, p. 40, n. 69,
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arequest for either new or changed
carrier account depreciation rates:

a. A brief summary of the general
principles on which the proposed
depreciation rates are based (e.g., why
the economic life of the pipeline section
is less than the physical life).

b. An explanation of the organization,
ownership, and operation of the
pipeline.

c. A table of the proposed
depreciation rates by primary carrier
account.

d. An explanation of the average
remaining life on a physical basis and
on an economic basis.

e. The following specific background
data would be submitted concurrently
with any request for new or changed
property account depreciation rates for
oil pipelines; 57

(1) Up-to-date engineering maps of the
pipeline including the location of all
gathering facilities, trunkline facilities,
terminals, interconnections with other
pipeline systems, and interconnections
with refineries/plants. These maps must
indicate the direction of flow.

(2) A brief description of the
pipeline’s operations and an estimate of
any major near-term additions or
retirements including the estimated
costs, location, reason, and probable
year of transaction.

(3) The present depreciation rates
being used, by account.

(4) For the most current year available
and for the two prior years, a breakdown
of the throughput (by type of product,
ifapplicable) received from each source
(e.g., name of well, pipeline company)
at each receipt point and throughput
delivered at each delivery point.

(5) The daily average throughput (in
barrels per day) and the actual average
capacity (in barrels per day) for the most
current year, by line section.

(6) A list of shipments and their
associated receipt points, delivery
points, and volumes (in barrels) by type
of product (where applicable) for the
most current year.

(7) For each primary carrier account,
the latest month’s book balances for
gross plant and accumulated reserve for
depreciation.

(8) An estimate of the remaining life
of the system (both gathering and trunk
lines) including the basis for the
éstimate,

(9) For crude oil, a list of the fields or
areas from which crude oil is obtained.

(10) If the proposed depreciation rate
adjustment is based on the remaining

7 All of the information listed here may not be
dppropriate and thus could be omitted from the
filing. For example, if the pipeline carries only
oil, information requested concerning
roleum products would not be needed.

physical life of the properties, the
Service Life Data Form (FERC Form No.

73) through the most current year. This

may only require an updating from the
last year for which information was
filed with the Commission.

(11) Estimated salvage value of
properties by primary carrier account.

An oil pipeline company is required
to provide this, and any other
information it deems pertinent, in
sufficient detail to fully explain and
justify its proposed rates. Any
modifications, additions, and deletions
to these data elements should only be
made to reflect the individual
circumstances of the pipeline's
properties and operations, and must be
accompanied by a full explanation of
why the modifications, additions, or
deletions are being made. ~

VIIL. Other Issues

In addition to the issues discussed
above, certain other issues were raised
by the commenters. The TAPS Carriers
seek clarification on whether they must
file page 700 of Form No. 6 in their
annual reports: For consistency, the-
Commission will require that page 700
be included in the Form No. 6 filing, but
the information required need not be
submitted by those entities excluded,
for ratemaking purposes, from the Act of
1992.58 Page 700, as indicated above, is
a tool to assist in the analysis of rate
changes and cost changes brought about
by the rate methodologies of Order No.
561, which was issued to conform with
the Act of 1992. Since certain entities,
such as the TAPS Carriers, are excluded
from its provisions, no useful purpose
would be served by having the
exempted entities submit the
information required on page 700.

- Chevron objects to the use of a test
year comprised of nine months of
known and measurable changes after the
last month of available actual
experience utilized in a cost-of-service
rate filing. It argues that the
Commission’s natural gas regulations,
which have the same nine-month period
“factors into the nine-month adjustment
period the fact that the gas pipeline’s
rate filing will be protested by its
customers and suspended by the
Commission for the statutory five-month
period." It asserts that oil pipeline rates
are typically suspended for only one-
day, and by allowing the full nine-
month period, the pipeline may recover
costs five months before the costs are
incurred.s® Chevron suggests that the

*8 Section 1804(2)(B) of the Act 0f 1992 excludes
from the provisions of the Act, for ratemaking
purposes, TAPS and any pipeline delivering oil
directly or indirectly to TAPS.

*Chevron, p. 6.

Commussion not allow changes that
occur outside a three-month period, or
which do not take place before the rate
goes into effect, whichever is later.s®
The Commission will not adopt this
proposed change. The nine months of
known and measurable changes applied
to the base period to arrive at the test
period is a method long established and
utilized in natural gas pipeline
regulation. The nine-month period is
appropriale in establishing rates which
are prospective in nature and which
will be in effect into the future. Only
“known and measurable” changes are
properly allowed to be included. By
including these changes, the resulting
test period correctly reflects the best
projection of the actual circumstances
which will be in effect under which the
proposed rates of the pipeline are filed.
Moreover, there is no basis for
Chevron’s suggestion that the nine-
month period factors into account a
five-month suspension period,
especially as § 154.63(e}(2)(i) provides
for a test period up to nine months
beyond the date of filing.

VIII. Environmental Analysis

Comimission regulations require that
an environmental assessment or an
environmental impact statement be
prepared for Commission action that
may have a significant adverse effect on
the human environment.! The
Commission categorically excludes
certain actions from this requirement as
not having a significant effect on the
human environment.62 No
environmental consideration is
necessary for the promulgation of a rule
that does not substantially change the
effect of the regulation being amended,
or that involves the gathering, analysis,
and dissemination of information, or the
review of oil pipeline rate filings.®3
Because this final rule involves only
these matters, no environmental
consideration is necessary.

IX. Regulatory Flexibility Act
Certification

The Regulatory Flexibility Act 6+

- generally requires the Commission to

describe the impact that a rule would
have on small entities or to certify that
the rule will not have a significant
economic impact on a substantial
number of small entities. An analysis is

“Chevron, p. 7.

o' Regulations Implementing the National
Environmental Policy Act, 52 FR 47897 {Dec
1987); FERC Stats. and Regs., Regulations
Preambles 1986-1990, §30,783 (1987).

6218 CFR 380.4.

318 CFR 380.4(a).

545 U.S.C. 601-612.
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not required if a rule will not have such
an impact.5>

Pursuant to section 605(b), the
Commission certifies that the rules and
amendments will not have a significant
impact on a substantial number of small
entities; The pipelines subject to this
rule are not small entities.

X. Information Collection Requirements

The Office of Management and
Budget's (OMB) regulations at 5 CFR
1320.14 (footnote) require that OMB
approve certain information and
recordkeeping requirements imposed by
an agency. The information collection
requirements in this final rule are
contained in FERC-6 “Annual Report of
Oil Pipeline Companies” (1902-0022)
and FERC-550 “0il Pipeline Rates:
Tariff Filings” (1902-0089).

The Commission uses the data
collected in these information
requirements to carry out its regulatory
responsibilities pursuant to the
Interstate Commerce Act (ICA), the Act
of 1992, and delegations to the
Commission from the Secretary of
Energy. The Commission’s Office of
Pipeline Regulation uses the data for the
analysis of all rates, fares, .or charges
demanded, charged, or collected by any
pipeline common carrier in connection
with the transportation of petroleum
and petroleum products and also as a
basis for determining just and
reasonable rates that should be charged
by the lated pipeline company.

The Office of Economic Policy uses
the data in its functions relating to the
administration of the ICA and the Act of
1992. The Commission’s Office of Chief
Accountant uses the data collected in
Form No. 6 to carry out its compliance
audits and for continuous review of the
financial conditions of regulated
companies.

Because of the proposed revisions to
both FERC-550 and Form No. 6, and the
expected reduction in public reporting
burden of the latter, the Commission is
submitting a copy of the final rule to
OMB for its review and approval.
Interested persons may obtain
information on these reporting
requirements by contacting the Federal
Energy Regulatory Commission, 941
North Capitol Street, NE, Washington,
DC 20426 [Attention: Michael Miller,
Information Services Division, (202)
208-1415]. Comments on the °
requirements of this rule can be sent to
the Office of Information and Regulatory
Affairs of OMB (Attention: Desk Officer
for Federal Energy Regulatory
Commission), Washington, DC 20503,
FAX: (202) 395-5167.

555 U.S.C. 605(b).

IX. Effective Dates

This final rule will be effective
January 1, 1995.

List of Subjects in 18 CFR Parts 342,
346, and 347

Pipelines, Reporting and
recordkeeping requirements.

By the Commission.
Lois D. Cashell,
Secretary.

In consideraticn of the foregoing,
Chapter I, Title 18, Code of Federal
Regulations, is amended as set forth
below.

PART 342—0IL PIPELINE RATE
METHODOLOGIES AND PROCEDURES

1. The authgrity citation for Part 342
is revised to read as follows:
Authority: 5 U.S.C. 571-83; 42 U.S.C.

7101-7532; 49 U.S.C. 60502; 49 App. U.S.C.
1-85.

2. Section 342.2 is amended by
revising paragraph (a) to read as follows:

§342.2 Establishing initial rates.
* *® * * *

(a) Filing cost, revenue, and
throughput data supporting such rate as
required by Part 346 of this chapter; or
* * ® * -

3. Section 342.3 is amended by
revising paragraph (b) to read as follows:

§342.3 Indexing.

(b) Information required to be filed
with rate changes. The carrier must
comply with Part 341 of this chapter.

(1) Carriers must specify in their
letters of transmittal required in
§ 341.2(c) of this chapter the rate
schedule to be changed, the proposed
new rate, the prior rate, and the
applicable ceiling level for the
movement. No other rate information is
required to accompany the proposed
rate change.

(2) On March 31, 1995, or
concurrently with its first indexed rate
change filing made on or after January
1, 1995, whichever first occurs, carriers
must file a verified copy of a schedule
for calendar years 1993 and 1994
containing the information required by
page 700 of the 1995 edition of FERC
Form No. 6. If actual data are not
available for calendar year 1994 when
the rate change filing is made, the
information for calendar year 1994 must
be comprised of the most recently
available actual data annualized for the
year 1994. A schedule containing the
information comprised of actual data for
calendar year 1994 must be filed not
later than March 31, 1995. Thereafter,

carriers must file page 700 as a part of
their annual Form No. 6 filing.

® * * " =

4. Section 342.4 is amended by
revising paragraph (a) to read as follows:

§342.4 Other rate changing
methodologies.

(a) Cost-of-service rates. A carrier may
change a rate pursuant to this section if
it shows that there is a substantial
divergence between the actual costs
experienced by the carrier and the rate
resulting from application of the index
such that the rate at the ceiling level
would preclude the carrier from being
able to charge a just and reasonable rate
within the meaning of the Interstate
Commerce Act. A carrier must
substantiate the costs incurred by filing
the data required by Part 346 of this
chapter. A carrier that makes such a
showing may change the rate in
question, based upon the cost of
providing the service covered by the
rate, without regard to the applicable
ceiling level under §342.3,

* * ® * *

5. Part 346 is added to subchapter P
to read as follows:

PART 346—OIL PIPELINE COST-OF-
SERVICE FILING REQUIREMENTS

Sec.
346.1 Content of filing for cost-of-service
rates,
346.2 Material in support of initial rates or
change in rates.
Authority: 42 U.S.C. 7101-7352: 49 U.S.C
60502; 49 App. U.S.C. 1-85.

§346.1 Content of filing for cost-of-service
rates.

A carrier that seeks to establish rates
pursuant to § 342.2(a) of this chapter, or
a carrier that seeks to change rates
pursuant to § 342 .4(a) of this chapter,
must file:

(a) A letter of transmittal which
conforms to §§341.2(c) and 342.4(a) of
this chapter;

(b) The proposed tariff; and

(c) The statements and supporting
workpapers set forth in § 346.2.

§346.2 Material in support of initial rates
or change in rates.

A carrier that files for rates pursuant
to § 342.2(a) or § 342.4(a) of this chapter
must file the following statements,
schedules, and supporting workpapers.
The statements, schedules, and
workpapers must be based upon an
appropriate test period.

(a) Base and test periods defined. (1)
For a carrier which has been in
operation for at least 12 months:

(i) A base period must consist of 12
consecutive months of actual
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experience. The-12 months of
experience must be adjusted to
eliminate nonrecurring items (except
minor accounts). The filing carrier may
include appropriate normalizing
adjustments in lieu of nonrecurring
items.

(i1) A test period must consist of a
base period adjusted for changes in
revenues and costs which are known
and are measurable with reasonable
accuracy at the time of filing and which
will become effective within nine
months after the last month of available
actual experience utilized in the filing.
For good cause shown, the Commission
may allow reasonable deviation from
the prescribed test period.

(;ls For a carrier which has less than
12 months’ experience, the test period
may consist of 12 consecutive months
ending not more than one year from the
filing date. For good cause shown, the
Commission may allow reasonable
deviation from the prescribed test
period.

(3) For a carrier which is establishing
rales for new service, the test period
will be based on a 12-month projection
of costs and revenues.

(b) Cost-of-service summary schedule.
This schedule must contain the
following information:

(1) Total carrier cost of service for the
test period.

(2% Throughput for the test period in
both barrels and barrel-miles.

(3) For filings pursuant to § 342.4(a) of
this chapter, the schedule must include
the proposed rates, the rates which
would be permitted under §342.3 of
this chapter, and the revenues to be
realized from both sets of rates.

(c) Content of statements. Any cost-of-

service rate filing must include
supporting statements containing the
following information for the test
period.

(1) Statement A—total cost of service.
This statement must summarize the
total cost of service for a carrier
(0perating and maintenance expense,
depreciation and amortization, return,
and taxes) developed from Statements B
through G described in paragraphs (c)
(2) through (7) of this section.

(2) Statement B—operation and
maintenance expense. This statement
must set forth the operation,
lgintenance, administration and
general, and depreciation expenses for
the test period. Items used in the
computations or derived on this
stalement must consist of operations,
including salaries and wages, supplies
and expenses, outside services,
Operating fuel and power, and oil losses
and shortages; maintenance, including
salaries and wages, supplies and

expenses, outside services, and
maintenance and materials;
administrative and general, including
salaries and wages, supplies and
expenses, outside services, rentals,
pensions and benefits, insurance,
casualty and other losses, and pipeline
taxes; and depreciation and
amortization. 4

(3) Statement C—overall return on
rate base. This statement must set forth
the rate base for return purposes from
Statement E in paragraph (c)(5) of this
section and must also state the claimed
rate of return and the application of the
claimed rate of return to the overall rate
base. The claimed rate of return must
consist of a weighted cost of capital,
combining the rate of return on debt
capital and the real rate of return on
equity capital. Items used in the
computations or derived on this
statement must include deferred
earnings, equity ratio, debt ratio,
weighted cost of capital, and costs of
debt and equity.

(4) Statement D—income taxes. This
statement must set forth the income tax
computation. Items used in the ~
computations or derived on this
statement must show: return allowance,
interest expense, equity return, annual
amortization of deferred earnings,
depreciation on equity AFUDC,
underfunded or overfunded ADIT
amortization amount, taxable income,

~ tax factor, and income tax allowance.

{5) Statement E—rate base. This
statement must set forth the return rate
base. items used in the computations or
derived on this statement must include
beginning balances of the rate base at
December 31, 1983, working capital
{including materials and supplies,
prepayments, and oil inventory),
accrued depreciation on carrier plant,
accrued depreciation on rights of way,
and accumulated deferred income taxes;
and adjustments and end balances for
original cost of retirements, interest
during construction, AFUDC
adjustments, original cost of net
additions and retirements from land,
original cost of net additions and
retiréments from rights of way, original
cost of plant additions, original cost
accruals for depreciation, AFUDC
accrued depreciation adjustment,
original cost depreciation accruals
added to rights of way, net charge for
retirements from accrued depreciation,
accumulated deferred income taxes,
changes in working capital (including
materials and supplies, prepayments,
and oil inventory), accrited deferred
earnings, annual amortization of
accrued deferred earnings, and
amortization of starting rate base write-

up.

(6) Statement F—allowance for funds
used during construction. This
statement must set forth the
computation of allowances for funds
used during construction (AFUDC)
including the AFUDC fer each year
commencing in 1984 and a summary of
AFUDC and AFUDC depreciation for
the years 1984 through the test year.

(7) Statement G—revenues. This
statement must set forth the gross
revenues for the actual 12 months of
experience as computed under both the
presently effective rates and the
proposed rates. If the presently effective
rates are not at the maximum ceiling
rate established under § 342.4(a) of this
chapter, then gross revenues must also
be computed and set forth as if the
ceiling rates were effective for the 12
month period.

6. Part 347 is added to subchapter P
to read as follows:

PART 347—OIL PIPELINE
DEPRECIATION STUDIES

Sec.

347.1 Material to support request for newly
established or changed property account
depreciation studies.

Autherity: 42 U.S.C. 7101-7352; 49 U.8.C.

60502; 49 App. U.S.C, 1-85.

§347.1 Material to support request for
newly established or changed property
account depreciation studies.

(a) Means of filing. Filing of a request
for new or changed property account
depreciation rates must be made with
the Secretary of the Commission. Filings
made by mail must be addressed to the
Federal Energy Regulatory Commission
with the envelope clearly marked as
containing “Oil Pipeline Depreciation
Rates.”

(b) Number of copies. Carriers must
file three paper copies of each request
with attendant information identified in
paragraphs (c) through (e) of this
section.

(c) Transmittal letter. Letters of
transmittal must give a general
description of the change in
depreciation rates being proposed in the
filing. Letters of transmittal must also
certify that the letter of transmittal (not
including the information to be
provided, as identified in paragraphs (d)
and (e) of this section) has been sent to
each shipper and to each subscriber. If
there are no subseribers, letters of
transmittal must so state. Carriers
requesting acknowledgement of the
receipt of a filing by mail must submit
a duplicate copy of the letter of
transmittal marked “Receipt requested,”
The request must include a postage
paid, self-addressed return envelope.
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(d) Effectiveness of property account
depreciation rates. (1) The proposed
depreciation rates being established in
the first instance must be used until
they are either accepted or modified by
the Commission. Rates in effect at the
time of the proposed revision must
continue to be used until the proposed
revised rates are approved or modified
by the Commission.

(2) When filing for approval of either
new or changed property account
depreciation rates, a carrier must
provide information in sufficient detail
to fully explain and justify its proposed
rates,

(e) Information to be provided. The
items delineated in paragraphs (e) (1)
through (5) of this section are the data
to be provided as justification for
depreciation changes. Modifications,
additions, and deletions to these data
elements should be made to reflect the
individual circumstances of the carrier’s
properties and operations.

(1) A brief summary relating to the
general principles on which the
proposed depreciation rates are based
(e.g., why the economic life of the
pipeline section is less then the physical
life).

(2) An explanation of the
organization, ownership, and operation
of the pipeline.

(3) A table of the proposed
depreciation rates by account.

(4) An explanation of the average
remaining life on a physical basis and
on an economic basis.

(5) The following specific background
data must be submitted at the time of
and concurrently with any request for
the establishment of, or modification to,
depreciation rates for carriers. If the
information listed is not applicable, it
may be omitted from the filing:

(1) Up-to-date engineering maps of the
pipeline including the location of all
gathering facilities, trunkline facilities,
terminals, interconnections with other
pipeline systéems, and interconnections
with refineries/plants. Maps must
indicate the direction of flow.

(i) A brief description of the carrier's
operations and an estimate of any major
near-term additions or retirements
including the estimated costs, location,
reason, and probable year of transaction.

(iii) The present depreciation rates
being used by account.

(iv) For the most current year
available and for the two prior years, a
breakdown of the throughput (by type of
product, if applicable) received with
source (e.g. name of well, pipeline
company) at each receipt point and
throughput delivered at each delivery
point.

(v) The daily average capacity (in
barrels per day) and the actual average
capacity (in barrels per day) for the most
current year, by line section.

(vi) A list of shipments and their
associated receipt points, delivery
points, and volumes (in barrels) by type
of product (where applicable) for the
most current year. The submitted data
must be presented in a format which
will protect any individual shipper
information, the release of which would
violate Section 15(13) of the Interstate
Commerce Act (49 App. U.S.C. 15(13)).

(vii) For each primary carrier account,
the latest month's book balances for
gross plant and for accumulated reserve
for depreciation.

(vii1) An estimate of the remaining life
of the system (both gathering and trunk
lines) including the basis for the
estimate.

(ix) For crude oil, a list of the fields
or areas from which crude oil is
obtained.

(x) If the proposed depreciation rate
adjustment is based on the remaining
physical life of the properties, a
complete, or updated, if applicable,
Service Life Data Form (FERC Form No.
73) through the most current year.

(xi) Estimated salvage value of
properties by account.

Note: These Appendices will not appear in
the Code of Federal Regulations.

Appendix A—Comments Received

Alaska, State of (Alaska)

Alberta Department of Energy (Alberta)

Association of Oil Pipelines (AOPL)

ARCO Pipe Line Company and Four Corners
Pipe Line Company (ARCO)

Buckeye Pipe Line Company, L.P. (Buckeye)

Chevron U.S.A. Products Company (Chevron)

Davis, Glenn E. (Davis)

Indicated TAPS Carriers;and Kuparuk
Transportation Company (TAPS Carriers)

Lakehead Pipe Line Company (Lakehead)

Marathon Pipe Line Company (Marathon)

National Council of Farmer Cooperatives
(NCFC)

Petrochemical Energy Group (PEG)

Texas Eastern Products Pipeline Company,
L.P. {TEPPCO)

Total Petroleum, Inc. (Total)

Appendix B—Revised Sheets For Form No.
6: Annual Report of Oil Pipeline Companies

This Appendix B contains the pages from
Form No. 6 which are revised in the
Commission’s Final Rule, Docket No. RM84—
2-000.

APPENDIX B.—FORM NO. 6
SCHEDULES REVISED !

Title Page No.

Control Over Respondent 102
Companies Controlled by Re-
spondent

Directors

105

APPENDIX B.—FORM NO. 6
SCHEDULES ReVISED '—Continued

Title Page No.

Important Changes During the

108-109

Comparative Balance Sheet
Statement 110-1

Income Statement 1

Appropriated Retained Income ... 1

Unappropriated Retained Income
Statement

Statement of Cash Flows

Notes to Financial Statements ...

Receivables From  Affiliated
Companies

General Instructions Concerning
Schedules 202 Through 205 ..

Instructions for Schedules 212~
213

Amortization Base and Reserve .

Noncarrier Property

Other Deferred Charges

Payables to Affiliated Companies

Analysis of Federal Income and
Other Taxes Deferred

Capital Stock

Operating Expense Accounts
(Account 610)

Interest and Dividend Income ....

Miscellaneous Items in Income
and Retained Income Ac-
counts for the Year

Payments for Services Rendered
by Other Than Employees

Annual Cost of Service Based
Analysis Schedule 700

'Copies of these revised sheets are not
being published in the Federal Register, but
are available in ies of this order from the
Commission's Public Reference Room.

[FR Doc. 94-27621 Filed 11-15-94; 8:45 am|
BILLING CODE 6717-01-P

13
14

4

119
120-121
122-123

200
201

211
218-219
220
221
225

230-231
250-251

302-304
336
337

351

18 CFR Part 348
[Docket No. RM384-1-000]

Market-based Ratemaking for Qil
Pipelines

Issued October 28, 1994.

AGENCY: Federal Energy Regulatory
Commission,

ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission is amending its
regulations to adopt filing requirements
and procedures with respect to an
application by an oil pipeline for a
determination that it lacks significant
market power in the markets in which
it proposes to charge market-based rates.
This rule adopts procedural rules in
order to implement the Commission's
Order 561 market-based ratemaking
policy, which was published in the
Federal Register on November 4, 1993.
In that order, the Commission adopted
a simplified and generally applicable




Federal Register / Vol. 59, No. 220 / Wednesday, November 16, 1994 / Rules and Regulations 59149

ratemaking methodology for il
pipelines, which is an indexing system
to establish ceilings on those rates. The
Commission also continued its policy of
allowing an il pipeline to attempt to
show that it lacks significant market
power in the market in which it
proposes to charge market-based rates, -
However, an il pipeline may not charge
market-based rates until the

Commission concludes that the oil
pipeline lacks significant market power
in the relevant markets.

EFFECTIVE DATE: This final rule is
effective January 1, 1995.

FOR FURTHER INFORMATION CONTACT:
Jeffrey A. Braunstein, Office of the
General Counsel, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE,, Washington, DC
20426, (202) 208-2114.

SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of
this document in the Federal Register,
the Commission also provides all
interested persons an opportunity to
inspect or copy the contents of this
document during normal business hours
in Room 3104, 941 North Capitol Street,
NE., Washingten, DC 20426.

The Commission Issuance Posting
System (CIPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and may be accessed
using a personal computer with a
modem by dialing (202) 208-1397. To
access CIPS, set your communications
software to use 300, 1200, or 2400 bps,
full duplex, no parity, 8 data bits and 1
stop bit. CIPS can also be accessed at
9600 bps by dialing (202) 208-1781. The
full text of this rule will be available on
CIPS for 30 days from the date of
issuance. The complete text on diskette
in Wordperiect format may also be
purchased from the Commission’s copy
contractor, La Dorn Systems
Corporation, also located in Room 3104,
941 North Capitol Street, NE.,
Washington, DC 20426.

Order No. 572
L Introduction

The Federal Energy Regulatory
Commission (Commission) hereby
adopts procedural rules governing an oil
pipeline’s application for a Commission
finding that the oil pipeline lacks
significant market power in the relevant
markets.

The present rule is a companion to
Order No. 561.1 There, the Commission

' Revisions to Oil Pipeline Regnla.lions pursuant
10 Energy Policy Act, Order No. 561, 58 FR 58785
{November 4, 1693), il Stats. & Regs. § 30,985

adopted a simplified and generally
applicable ratemaking methodology for
oil pipelines to fulfill the requirements
of Title VIII of the Energy Policy Act of
1992 (Act of 1992).2 That methodology
is an indexing system to establish
ceilings on oil pipeline rates, The
Commission also will permit, under
defined circumstances, the use of two
alternative methodologies. These are the
use of a cost-of-service methodology and
the use of settlement rates. In addition,
in Order No. 561, the Commission
continued its policy of allowing an oil
pipeline “to aitempt to show that it
lacks significant market power in the
market in which it proposes to charge
market-based rates.”3 Under Order No.
561, however, an oil pipeline may not
charge market-based rates until the
Commission concludes that the oil
pipeline lacks significant market power
in the relevant markets.* The present
rule adopts procedural rules in order to
implement Order No. 561’s market-
based ratemaking policy.

I1. Public Reporting Requirement

The Commission estimates the public
reporting burden for this collection of
information under the rule will increase
the existing reporting burden associated
with FERC-550 by an estimated 510
hours annually—an average of 255
hours per response based on an
estimated 2 responses. The information
filed by the oil pipelines will be
collected by the Commission under
FERC-550 "0il Pipeline Rates: Tariff
Filings.” FERC-550 is a designation
covering oil pipeline tariff filings made
to the Commission. The estimates
include the time for reviewing
instructions, researching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
The current annual reporting burden is
5,350 hours based on an estimated 535
responses from approximately 140
respondents.

Interested persons may send
comments regarding these burden
estimates or any other aspect of this
information collection, including
suggestions for reducing this burden, to
the Federal Energy Regulatory
Commission, 941 North Capitol Street
NE., Washington, DC 20426 [Attention:
Michael Miller, Information Services
Division, (202) 208-1415}; and to the
Office of Information and Regulatory
Affairs of OMB (Attention: Desk Officer

(1993), order on reh’g and clerification, Order No.
561-A, 59 FR 40243 (August 8, 1994), il FERC
Stats. & Regs. § 31,000 (1994).

242 U.S.C. 7172 note (West Supp. 1993).

318 CFR 342:4(b} 1o be effective January 1, 1985. -

11d. ¢ - ‘

for Federal Energy Regulatory
Commission).

HI. Background

On October 22, 1993, the Commission
issued a Notice of Inquiry (NOI) about
market-based rates for oil pipelines.s In
the NOI, the Commission first inquired
whether it should continue to permit oil
pipelines to seek market-based rates on
a'showing that they do not have
significant market power in the relevant
markets. The Commission also inquired
about how it should make a market
power determination and, in that
connection, raised a number of
substantive and procedural issues.

On July 23, 1994, the Commission
issued a Notice of Proposed Rulemaking
(NOPR) in response to the NOI and the
comments to the NOLS In the NOPR, the
Commission concluded that oil
pipelines may continue to seek market-
based rates upon a showing that they do
not have significant market power in the
relevant markets. In addition, the
Commission concluded that no
consensus existed on the substantive
standards to be used in determining
whether an oil pipeline lacks significant
market power in the relevant markets
and that, therefore, the appropriate
course of action is to develop oil
pipeline precedents on a case-by-case
basis. Accordingly, the Commission did
not propose in the NOPR any
substantive rules about market power
determinations. However, the
Commission did propose in the NOPR
appropriate procedural rules to govern
applications by oil pipelines for a
market-power determination that could
lead to market-based rates: The
Commission has received comments on
the NOPR from eleven commenters.” In
brief, after analyzing those comments as
discussed below, the Commission is
adopting the procedural rules proposed
in the NOPR with minor modifications
and some clarifications.

® Market-Based Ratemaking for Oil Pipelines,
Notice of Inquiry, 58 FR 58814 (November 4, 1993),
IV FERC Stats. & Regs. Notices § 35,527 (October
22,1993). A

% Market-Based Ratemaking for Oil Pipulines,
Notice of Proposed Rulemaking, 59 FR 39985
(August 5, 1994), IV FERC Stats, & Regs. Proposed
Regulations § 32,508 (July 28, 1994).

? Comments were filed by: ARCO Pipe Line
Company and Four Corners Pipe Line Company
(ARCO), the Association of Oil Pipe Lines (AOPL),
Marathon Pipeline Company (Marathon), Buckeye
Pipe Line Company, L.P. (Buckeye), Kaneb Pipe
Line Operating Partnership, L.P. [Kaneb), Glenn E.
Davis (Bavis), Total Petroleum, Inc. (Total), Alberta
Department of Energy {Alberta), Petrochemical
Energy Group (Petrochemical), Natural Council of
Farmer Cooperatives (Farmers), and Sinclair Oil
Corporation, Crysen Refining, Inc., Frontier
Refining Compuny, and Lion Oil Company
{Sinclair).
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IV. The Continuation of Market-Based
Rates

As in the NOPR, the Commission
concludes that oil pipelines may
continue to seek market-based rates on
a showing that they do not possess
significant market power in the relevant
markets. Most of the commenters
support or do not oppose the
continuation of market-based rates.
Only Sinclair and the Farmers oppose
the continuation of market-based rates,
Sinclair maintains that there is no need
for a market-based methodology in light
of the indexation approach adopted by
the Commission in Order No. 561,
coupled with the cost-of-service
alternative, The Farmers argue that
market-based ratemaking is not needed
in that the Order No. 561 ratemaking
options provide pipelines with ample
flexibility in obtaining just and
reasonable rates and that market-based
ratemaking will create an unnecessary
potential for abuse of market power.

The Commission believes that it is
appropriate for oil pipelines to continue
to be able to seek market-based rates
because this approach comports with
the spirit of the Act of 1992 by retaining
a light-handed regulatory method to
complement the indexing approach
adopted as the generally applicable
ratemaking methodology for oil
pipelines. In addition, as the
Commission has previously stated, a
market-based approach is clearly within
the Commission's authority under the
ICA.8 Further, the Commission believes
that the market-based approach will be
of use in circumstances where the oil
pipeline needs the flexibility to compete
provided by market-based rates, rather
than other approaches. Under the
market-based approach, the oil pipeline
will be able to engage in competitive
pricing in order to react to changes in
market conditions, such as increased
demand for its service. This can result
in pricing that is both efficient and just
and reasonable. As the court stated in
Tejas Power Corp. v. FERC:

In a competitive market, where neither
buyer nor seller has significant market
power, it is rational to assume that the terms
of their voluntary exchange are reasonable,
and specifically to infer that the price is close
to marginal cost, such that the seller makes
only a normal return on its investment.?

Traditional regulatory ratemaking is
based on historic accounting cost. But
rates based on historic cost do not
function well to signal individuals how
to efficiently respond to changes in

8Order No, 561, 1 FERC Stats. & Regs, 30,985
at p. 30.958; Cf. Elizabethtown Gas Co. v, FERC, 10
F.3d 866 (D.C. Cir. 1993).

9908 F.2d 998, 1004 (D.C, Cir. 1990).

market conditions.? Historic cost-based
rates, even if indexed for past inflation,’
do not perform this function well,
which generally requires one price to
change relative to another. Therefore,
where appropriate, it is reasonable to
permit a market pricing option,

The Commission is confident that the
information provided to it by the
procedural requirements adopted in this
rule will permit the Commission to
make informed decisions about market
power and prevent the possibility of
abuses of market power. In that vein,
both Sinclair and the Farmers in general
support the rules proposed in the
NOPR. Those rules will enable the
Comunission to comply with Farmers
Union by not permitting market-based
rates until there is an affirmative
showing that the oil pipeline lacks
significant market power in the relevant
markets.? Such a showing will assure
the Commission that the oil pipeline’s
prices are just and reasonable.12

V. Legal Basis

The oil pipelines raise several legal
objections to the proposed regulations.
In brief, they maintain that the
Commission has acted outside of its
authority under the Interstate Commerce
Act (ICA) 13 and has contravened the
mandate of Section 1802 of the Act of
1992 by not adopting streamlined

rocedures for market-based filings.

In Order No. 561, the Commission
adopted section 342.4(b) of the
regulations, which provides that: “Until
the carrier establishes that it lacks
market power, these rates will be subject
to the applicable ceiling level under
§342.3." This rule builds on that
requirement by requiring an oil pipeline
to file an application for a market power
determination rather than a rate filing
under the ICA. Only after the
Commission concludes that the oil
pipeline lacks significant market power
in the markets in which it proposes to
charge market-based rates may it file
market-based rates.

The AOPL, Kaneb, and Marathon
argue that the Commission has
overstepped its authority under the ICA

10 The classic statement on the informational role
of prices is F. Hayek, “The Use of Knowledge in
Society,"” American Economic Review, XXXV(4)
519-30 (September, 1945). On the natural gas
shortage and its relation to historic cost of service
ratemaking see Stephen Breyer and Paul McAvoy,
Energy Regulation by the Federal Power
Commission, Brookings 56-88 (1974).

11 Farmers Union Central Exchange, Inc. v. FERC,
734 F.2d 1486, 1510 (D.C. Cir, 1984).

12 Elizabethtown Gas Co. v. FERC, 10 F.3d 866,
870 (D.C, Cir, 1993), citing Tejas Power Corp. v.
FERC, 908 F.2d 998, 1004 (D.C. Cir. 1990) and
Farmers Union Central Exchange, Inc.v. FERC, 734
F.2d 1486, 1510 (D.C. Cir. 1984).

1149 U.S.C. app. 1 (1988).

by precluding an oil pipeline from
charging market-based rates until the
Commission has determined that the oil
pipeline lacks significant market power
in the relevant markets. The AOPL and
Kaneb maintain that the Commission
will be improperly suspending market-
based rates indefinitely when Section
15(7) of the ICA permits suspensions for
a period no longer than seven months.
They both contend that the
Commission's procedure is unnecessary
in light of the ICA's refund mechanism,
which protects the public interest. The
AOFPL further maintains that the
Commission is acting inconsistently
with its approach to market-based
determinations for gas storage rates
while Kaneb contends that the
Commission has not justified disparate
treatment between market-based rate
filings and cost-of-service based rate
filings, which will be allowed to become
effective, subject to refund. Marathon
maintains that the Commission will
viplate Section 6(3) of the ICA by
opening an investigation before either a
rate can be filed or go into effect.'*

The Commission rejects the above
arguments as collateral attacks on Order
No. 561. ARCO recognized that the
present rule merely implements that
regulation when it stated that “the
Commission has indicated in Order No.
561—A that it intends to proceed on the
basis that it has this power” to prevent
an oil pipeline from putting into effect
a market-based rate until the
Commission concludes that the oil
pipeline lacks significant market power
in the relevant markets.15 Nonetheless,
the Commission sees no merit in the
above arguments.

The indexing method sets the
maximum lawful rate subject to
exceptions which must be proven, For

14 Section 6(3) of the ICA provides: No change
shall be made in the rates, fares, and charges or
joint rates, fares, and charges which have been filed
and published by any common carrier ini
compliance with the requirements of this section,
excep! after thirty days’ notice to the Commission
and to the public published as aforesaid, which
shall be plainly indicated upon the schedules in
force at the time and kept open to public v
inspection: Provided, That the Commission may, in
its discretion and for good cause shown, allow
changes upon less than the notice herein specified,
or modify the requirements of this section in

_respect to publishing, posting, and filing of tariffs,

either in particular instances or by a general order
applicable to special or peculiar circumstances or
conditions: Provided further, That the Commission
is authorized to make suitable rules and regulations
for the simplification of schedules of rates, fares.
charges, and classifications and to permit in such
rules and regulations the filing of an amendment oi
change in any rate, fare, charge, or classification
without filing complete schedules covering rates,
fares, charges or classification not changed if; in its
judgement, not inconsistent with the public
interest.

5 Comments at 9.
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purposes of analyzing the legal issues
presented, the Commission must
assume that market-based rates would
be higher than indexed rates because an
oil pipeline is free to file for rates under
the index without justification. Hence,
an oil pipeline must show that it is
entitled to an exception to charge more
than the index would permit. In this
context, the application is in essence a
request for waiver of the maximum rate.
Such a moratorium on filings for
market-based rates (except under the
application process) comports with the
Commission’s power to restrict filings of
proposed rates higher than those
determined by the Commission to be
just and reasonable.

It is true that this treatment of market-
based rates differs from the
Commission's approach to filings by oil
pipelines for cost-based rates. However,
the difference is justified. It is
appropriate to take the present action
with respect to market-based rates for
oil pipelines in order to ensure that
presumed market forces will not be the
basis of effective rates for the
transportation of oil when an oil
pipeline’s application (i.e., its waiver
request) is under consideration.!” The
Commission cannot permit market-
based rates without an affirmative
showing that the oil pipeline lacks
significant market power in the relevant
markets,18

Because the Commission is taking the
approach that an oil pipeline must file
an application for market-based rates,
Marathon’s reliance on Section 6(3) of
the ICA is misplaced. Simply put, there
is no rate inyestigation. Rather, the
investigation is into whether the oil
pipeline possesses significant market
power in the relevant markets.

The AOPL also maintains that the
Commission is not authorized by the
ICA to adopt market-power filing
requirements. It argues that, under
Section 6(3) of the ICA, an oil pipeline
seeking to change its rates need only file
a notice of proposed change with the
Commission, and that the Commission's

‘¢ Cf., Permian Basin Area Rate Cases, 390 L.S:
747, 780 (1968}, (“The Commission may under
Sections 5 and 16 [of the Natural Gas Act] restrict
lilings under Section 4(d) of proposed rates higher
than those determined by the Commission to be just
and reasonable.”)

'” Farmers Union Central Exchange, Inc. v. FERC,
734 F.2d 1486, 1510 (D.C. Cir. 1984).

'* Id. With respect to the AOPL's contention
about gas storage rates, the Commission notes that
those cases were considered mostly in certificate
proceedings, While Koch Gateway Pipeline
Company's proceeding was a rate filing, it involved
the continuation of an experimental program that
had been previously approved as part of a
settlement. 66 FERC § 61,385 (1994). In addition, oil
Pipeline market cases have been lengthy and have
gonie beyond the statutory suspension period.

authority under that action is limited to
rules and regulations for the
“simplification” of schedules.'® The
AOPL adds that the ICA does not
require the submission of material in
justification of a proposed rate change
unless and until that rate change is set
for hearing. It asserts that the oil
pipeline’s statutory burden of proof
under Section 15(7) of the ICA does not
attach until the matter is set for
hearing.20 The AOPL last maintains that
the Commission’s characterization of
the market power application as a
nonrate filing does not cure the
statutory shortcoming because if it is not
a rate filing there is no statutory basis
for the application. It further maintains
that, in any event, the characterization
is wrong as shown by the caption of this
proceeding and the collection of
information form (FERC 550 “Oil
Pipeline Rates—Tariff Filings"’).

As discussed in the order in Cost-of-
Service Filing and Reporting
Requirements for Oil Pipelines, issued
contemporaneously with this rule, the
Commission has the authority to adopt
filing requirements beyond the mere
form of notices and schedules. The
Commission may require information
upon which to determine how to act on
a filing. In any event, as discussed
above, the Commission views the
application required here as in essence
a waiver request, which will enable the
Commission to make the required
affirmative finding that the oil pipeline
lacks significant market power in the
relevant markets before it permits
market-based rates as an exception to
the indexing approach. Nothing in the
ICA prevents the Commission from
setting forth the requirements of a
waiver request, including placing the
burden of proof on the person seeking
the waiver. Even if the application is a
rate change under Section 15(7), the
Commission is not compelled tohold a
hearing, but if it does hold a hearing, the
hearing may be resolved on the written
record. The required application simply
starts the hearing process and the
statutory burden of proof would affix.2?

‘"Comments at 18.

20 Section 15(7) proyides in pertinent part:

Atany hearing involving a change in a rate, fare,
charge, or classification, or in a rule, regulation, or
practice, the burden of proof shall be upon the
carrier to show that the proposed changed rate, fare,
charge, classification, rule, regulation, or practice is
just and reasonable, and the Commission shall give
to the hearing and decision of such questions
preference over all other questions pending before
it and decide the same as speedily as possible.

21The AOPL maintains that the scope of
discovery is limited under the Commission’s rules
of practice and procedure (18 CFR 385.402(a)) to
issues set for hearing. It submits that the
Commission will put the “procedural cart before

With respect to the AOPL's arguments
about the caption to this proceeding, it
merely reflects the end result of the
process—market-based rates. Further,
the form for the collection of
information merely recognizes the end-
result—oil pipeline rates and, in any
event, is purely ministerial.

The AOPL maintains that the
Commission's market power application
process is inconsistent with the Act of
1992 streamlining mandate because it
violates the Act of 1992's requirements
that the Commission “develop
streamlined procedures ‘to avoid
unnecessary regulatory costs and
delays',” that “proceedings address
issues raised by parties with real
economic interests, and that Staff
initiated proceedings be limited to
‘specific circumstances.” " 22 It thus
“submits that the scope of any market
power investigation should be limited to
(1) rates subject to a valid protest by an
entity with a demonstrated economic
interest in the pipeline’s rate, or (2)
markets that do not meet Commission-
established screens.” 23 It asserts that the
Commission’s failure to adopt
substantive guidelines does not comply
with the Act of 1992's streamlining
mandate.

The Commission has fully complied
with the mandate of the Act of 1992.
The Commission has adopted the
indexing methodology, which is "'a
simplified and generally applicable
ratemaking methodology for oil
pipelines in accordance with section
1(5) of Part I of the [ICA].”" 2% And, the
Comimission has adopted streamlined
procedures with respect to rates
established under that methodology.
The market-based ratemaking approach
is not generally applicable. Therefore, it
must be optional and oil pipeline
specific. Indeed, the Commission doubts
that it could have adopted market-based
ratemaking as the simplified and
generally applicable ratemaking
methodology in light of the court’s
holding in Farmers Union that the
Commission cannot presume the
existence of competition or that a
competitive price will be within a just

the horse by requiring production of discovery—
related information before the scope of contested
issues has been established.” Comments a1 40. As
stated in the text, the Commission has the authority
to adopt filing requirements and to set forth the
requirements.for a waiver as the first stage of the
investigation.

2 Comments at 25. ARCO, Marathon, and Davis
similarly argue that the Commission has fallen short
of the Act 0f 1992's streamlining mandate,

3.

2 Section 1801(a) of the Act 1992.
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and reasonable range.?* In any event, the
Commission believes that the present
regulations, in the spirit of the Act of
1992, indeed streamline procedures as
to market-based rates by filling a
regulatory void with respect to
procedures and by minimizing burdens
by obtaining data at the outset. This
should avoid unnecessary regulatory
costs and delays and result in informed
decisions with respect to all markets in
which an oil pipeline seeks to charge
market-based rates rather than the
generally applicable indexing
methodology or, if appropriate, cost-
based rates. In addition, the
Commission’s requirements for standing
are applicable.26 Last, there is nothing in
the Act of 1992 even suggesting that the
Commission must adopt substantive
guidelines for market-based rates,
which, as discussed below, are not
warranted at this time.

C. Disclosure of Confidential Shipper
Information

The AOPL maintains that the NOPR's
filing procedures will place oil
pipelines in the untenable position of
violating their statutory duty not to
disclose confidential shipper
information in order to comply with the
rule. The AOPL asserts that the
Commission cannot by rule repeal the
statutory protection of confidentiality
provided to shipper information by
Section 15(13) of the ICA. The AOPL
asks the Commission “‘to clarify that

nothing in the NOPR is intended to
require the production of shipper
information otherwise protected by ICA
Section 15 (13).”27

Section 15(13) of the ICA makes it
unlawful for an oil pipeline to disclose
“any information concerning the nature,
kind, quality, destination, consignee, or
routing of any property tendered to” the
oil pipeline for transportation, “‘which
information may be used to the
detriment or prejudice of such shipper
or consignee, or which may improperly
disclose his business transactions to a
compefitor.” However, Section 15(13)
provides certain exceptions to allow
“the giving of such information in
response to any legal process under the
authority of any State or Federal court,
or to any officer or any agent of the
Government of the United States * * *
in the exercise of its powers * * * "

The Commission is concerned about
the possibility that an oil pipeline might
violate Section 15(13) and subject itself

* Farmers Unions Central Exchange, Inc. v.
FERC, 734'F.2d 1486, 1510 (D.C. Cir. 1984).

6 See section 348.2(g) referring to section
343.2(b).

7Comments at 23,

to a misdemeanor charge under Section
15(14) of the ICA by disclosing
statutorily protected shipper
information. However, the Commission
sees no reason to eliminate the
information collection in the proposed
rule on that ground. Under the new
procedural rules adopted as § 348.2,28
the oil pipeline must file its application
for a market power determination with
the Commission and provide a copy of
its letter of transmittal, without a copy
of the application, to each shipper and
subscriber on or before the day the
material is submitted to the
Commission. Thereafter, the shipper or
subscriber must make a written request
for a copy of the oil pipeline’s complete
application, which must be provided by
the oil pipeline.

The Commission will adopt the
following additional approach with
respect to protected shipper
information. First, under the exception
provided by Section 15(13), the
Commission in this order authorizes an
oil pipeline to disclose information and
materials necessary for it to file its
application, which disclosure in the
absence of this order might be deemed
to violate Section 15(13). Next, as with
all submissions to the Commission that
include privileged information, the oil
pipeline should file its application for a
market power determination with a
request for privileged treatment under
Section 388.112 of the Commission’s
regulations. As required by that section,
the oil pipeline must indicate the
information for which it is seeking
privileged treatment, including
identification of the material subject.to
Section 15(13) of the ICA. However, for
administrative convenience, the
Commission is requiring the oil pipeline
to file the original application and three
copies in an unredacted form rather
than only the original as required by
section 388.112(b)(ii) of the
Commission’s regulations. The oil
pipeline must file the remaining eleven
copies required by section 348.2(a) of
this rule and by Section 388.112(b)
without the information for which
privileged treatment is sought as
required by section 388.112(b)(iii).

In addition, the Commission will
require the pipeline to submit a
proposed form of protective agreement
with its request for privileged treatment
and with its letter of transmittal to its
shippers and subscribers. Any shipper
or subscriber seeking a complete copy of
the oil pipeline’s application must
provide the oil pipeline with an
executed copy of the protective
agreement at the time it requests a copy

* See infra.

of the oil pipeline’s application. The
Commission will act expeditiously to
resolve any controversies about
protective agreements. This approach is
similar to that used in litigated cases to
prevent the disclosure of sensitive
information 2 and akin to that suggested
by the AOPL in its comments to the
NOL. This approach will be sufficient to
prevent the use of the information to the
detriment or prejudice of a shipper and
will not resuit in the improper
disclosure of business transactions to a
competitor.?® Hence, there will be no
violation of Section 15(13).

VI. Substantive Guidelines and Screens
and Alternative Procedures

The Commission will not adopt
substantive standards, including screens
and rebuttable presumptions at this
time. Instead, the Commission will
corntinue to develop oil pipeline
precedents on a case-by-case basis
through the application procedure
adogted by this rule.

The AOPL, Marathon, and ARCO
maintain that the Commission should
adopt market power guidelines in this
rule. The AOPL contends that the
absence of those guidelines threatens to
impose undue burdens on all
participants in a market-based rate
proceeding. They further assert that the
NOPR’s reliance on a lack of consensus
was misplaced because the
Administrative Procedure Act (APA)
does not require consensus as a prelude
to adoption of a final rule and that, in
any event, there was substantial support
for streamlining market power
determinations. It believes that without
such substantive guidelines a market
power presentation will be too elaborate
and unfocussed because the oil pipeline
will fear selecting an analytical model
that unknown to it is disfavored by the
Commission. It thinks the industry is
facinga* latory vacuum,"

Thg AO,;%?Marzhon. and ARCO
suggest the Commission adopt certain
guidelines and threshold screens in
connection with establishing rebuttable
presumptions as a means of
streamlining market power
determinations. They maintain that the
oil pipelines should be able to use
BEAs 3! as their geographic markets
without justification as proposed by the
NOPR. They further submit that the

2% See, e.g., Phillips Pipe Line Co., Order to
Produce Shipper Information and Enter Protective
Order, Docket No. 1594-1-000 (January 19, 1994

300d.

31 The term BEA refers to United States
Department of Commerce, Bureau of Economic
Analysis Economic Areas. BEAs are geographic
regions surrounding major cities that are intended
to represent areas of actual economic activity.
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relevant product market should be
delivered pipelineable petroleum
products (AOPL) or delivered
pipelineable barrels of both refined and
unrefined products (Marathon). They
also maintain that the Commission
should establish market power screens
to establish rebuttable presumptions in
connection with market power
determinations. Marathon suggests an
HHI*2 of 2500. ARCO suggests screens
of a market share based on actual
deliveries or capacity of less than 45
percent into, for example, a BEA ora
market share of 55 percent combined
with an HHI of 2500 or less based on
capacity data. The AOPL refers to those
screens as suggested by Williams 33 and
Buckeye 3 and refers to a third
threshold of a ten percent market share
for potential waterbased traffic.

On the other hand, Alberta, Total, the
Farmers, and Sinclair support the
Commission’s decision not to set
substantive standards and to develop
precedents on a case-by-case basis. They
agree with the NOPR that no consensus
exists among affected groups about
substantive standards and maintain that
the Commission should not consider
establishing substantive standards until
it has gained more experience from a
number of applications for market rates.
Total and the Farmers submit that the
Commission properly rejected the use of
HHIs as screens to avoid arbitrary
results. Sinclair approves of the
Commission’s decision not to establish
generic standards about geographic
markets and to place the burden on the
oil pipeline to show the relevance of
any BEA.

The Commission recognizes that the
APA does not require a consensus to
adopt rules. However, here, where the
Commission has the very limited
experience of two oil pipeline
proceedings with respect to market
power determinations, this lack of
consensus among the parties most
affected suggests to the Commission that
it should proceed cautiously on a case-
by-case basis to ensure that markets are
not presumed to be competitive.s
Hence, the Commission at this time is

*2The HHI stands for the Herfindahl-Hirschman
Index, which calculates market concentration by
summing the squares of individual market shares of
all the firms in the market. For example, if each of
four firms has a 25 percent share of the market, the
HHI for the market would be .2500 (.25 x ,25)4] or
2500 in nontechnical terms.

: " Williams Pipe Line Co., 68 FERC § 61,136
(1994),
~ “*Buckeye Pipe Line Co., 53 FERC § 61,473
(1990); order on reh’g, 55 FERC § 61,084 (1991).

¥ Farmers Union Central Exchange, In¢. v. FERC,
734 F.2d 1486, 1510 (D.C. Cir. 1984).

not adopting substantive guidelines and
screens.36 :

The Commission sees no regulatory
vacuum as asserted by the AOPL. The
Commission's procedural regulations set
forth clearly what matters are pertinent
in determining significant market
power—e.g., geographic and product
markets, HHIs and market share. The
Commission does not view the lack of
screens as unfair or unduly
burdensome. As with any proponent,
the oil pipeline must make its most
persuasive case for its position.

With respect to specific screen issues,
the Commission is not ready to adopt
BEAsS as the defined or presumed
geographic market in the absence of
more experience in determining
relevant geographic markets. Similarly,
the Commission is not ready to adopt a
specific definition of product market.
Nor can the Commission at this time
adopt presumptions about market power
determinations. The Commission
prefers to gain more experience with
specific cases to develop HHI (market
concentration) and market power
criteria for oil pipelines.37 These issues
should all be pursued cautiously on a
case-by-case basis to ensure that markets
are not assumed to be competitive. Of
course, as more experience is gained,
precedent can serve as well as
presumptions to provide guidance.

The AOPL contends that the proposed
application process is unfair because an
oil pipeline must shoulder its burden of
proof prior to knowing whether the
competitiveness of a market has been

* challenged. Both the AOPL and ARCO

suggest alternative procedures based on
the use of screens. Total, the Farmers,
Petrochemical, and Sinclair approve of
the Commission’s procedural rules
requiring the oil pipeline to file a case-
in-chief at the outset. Total maintains
that this will lessen the burden on
parties to a market power case. It
suggests that the burden could be
further minimized and the analytical
quality of the data enhanced if the
Commission would direct staff to
aggregate oil pipeline data by origin and
destination markets.38

As indicated above, the Commission
is not adopting any market power
screens. Hence, it rejects the AOPL’s
and ARCO's proposed alternative

%The comments to the NOI, among other things,
indicated a lack of consensus about the use of BEAs
and the appropriate level for an HHI screen.

37 Geographic and product markets and HHIs and
market power are also discussed infra.

*In example, Total states that: “delivery-based
market shares of pipelines can be aggregated to
calculate delivery-based HHls. The availability of
such studies to shippers would minimize their
burden of constructing an answer 10 a pipeline’s
direct case.” Comments at 2, 3.

procedures. In any event, the
Commission sees no unfairness in
adopting the proposed case-in-chief
approach in lieu of the “Buckeye"
approach.3® The Commission is
requiring no more than an oil pipeline
bear its burden of proof in a fashion that
ensures that there is no reliance on
presumed market forces.# Last, the
Commission, as part of this rule, sees no
reason to direct staff to aggregate oil
pipeline data.

ARCO suggests that if an oil pipeline's
indexed-based rates are challenged as
substantially exceeding its increase in
costs, the oil pipeline should be allowed
to advance a market-based justification
of those rates in a Buckeye bifurcated
procedure. The Commission rejects
ARCO's suggestion because it is
appropriate to keep cost challenges to
indexed rates separate from market-
based rate cases. For example, under
ARCO’s proposal, if the oil pipeline
failed in its market-based defense, it
would still be able to defend on cost
grounds. The Commission believes it
better for the oil pipeline to defend
solely on cost grounds under Order No.
561. An oil pipeline may file an
application for market-based rates at any
time.

Buckeye asks about noncompétitive
markets after others are found to be
competitive. It asks the Commission (o
clarify that it will *permit substantially
competitive pipelines to propose
alternative ratemaking programs or
approaches that do not apply the index
to their less competitive markets.” 4! It
also is concerned about the difficulty of
an allocation of costs between
competitive and noncompetitive
markets under a cost-of-service analysis
if raised by the shipper or il pipeline.

The Commission sees no need to
discuss Buckeye's requests and
concerns here. Any oil pipeline seeking
a waiver from the index for another
approach for noncompetitive markets
may file such a waiver request with its
application for market-based rates.

VII. Monitoring and Constraints

As in the NOPR, the Commission
proposes no generic constraints on the
level of market-based prices or on their
duration, In addition, the Commission

¥ 1n general, an oil pipeline tariff filing was not
suspended or investigated unless it was protested.
Under the “Buckeye’ approach, if its rates were
protested, the oil pipeline could elect at the hearing
to prove it lacked significant market power, filing
its case-in-chief after discovery. See Buckeye Pipe
Line Co., 44 FERC 61,066 (1988).

“0 Farmers Union Central Exchange, Inc. v. FERC,
734 F.2d 1486, 1510 (D.C. Cir. 1984).

# Comments at 8. Buckeye refers to its,own
program but states that it does not suggest tha!
be addressed here.
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proposes no mechanism to monitor
market-based rates.

Sinclair maintains that the
Commission, to discharge its
responsibilities under the ICA, must
impose price caps and term limits on
market-based rates. The Farmers submit
that any market-based rates should be
experimental and for a trial period such
as the three-year period allowed in
Buckeye. They argue that this will allow
the Commission and shippers to judge
whether competition is actually
effective in a particular market. In
addition, they maintain that the final
rule should require applicants for
market-pricing authority to propose
specific safeguards against the risk that
competition will not effectively
constrain rate increases.

Alberta maintains that the
Commission should require an oil
pipeline to file comprehensive
information about the markets in which
it is charging market rates so that the
Commission can examine whether the
pipeline has been able to exercise
significant market power. It also
suggests that the Commission monitor
an oil pipeline's earnings because
comparison of its earnings prior to using
market rates to its earnings thereafter
may indicate that it has exerted
monopoly power. Alberta further
suggests the Commission reconsider
adopting a rate trigger mechanism as a
safeguard against monopoly rents and to
provide a tolerance level around rates to
ensure they do not stray from a zone of
reasonableness.

The Commission concludes that there
is no need to adopt generic rules about
constraints on the level or duration of
market-based prices. This is a matter to
be considered in individual cases in
light of the circumstances there. The
Commission does not consider the
market-based rate approach for oil
pipelines generically as experimental or
in need of a trial or in need of generic
safeguards, such as rate triggers, All
such issues can be discussed in the
context of an individual case.

The Commission*will be able to
adequately monitor market-based rates
through price changes because the oil
pipeline must file its rates. In addition,
the Commission can monitor the oil
pipeline’s aggregate earnings through its
Form No. 6 filing.

VIIL The Rule

The Commission is amending
subchapter P of its regulations,
Regulations Under the Interstate
Commerce Act, by adding a new Part
348 to those regulations. Section
348.1(a) requires an oil pipeline to file
a statement of position and supporting

statements with its application. Section
348.1(b) provides that an oil pipeline’s
statement of position must include an
executive summary of its statement of
position and a statement of material
facts. The latter must include citation to
the supporting statements, exhibits,
affidavits, and prepared testimony. In its
statement of position, the oil pipeline
would be expected to present its
arguments in favor of its position that it
lacks significant market power in the
relevant markets. The Commission
received no comments about the
specifics of Sections 348.1fa) and (b).#2

Section 348.1(a) requires that an oil
pipeline seeking a market power
determination include with its
application the information required by
section-348.1{c). Under section 348.1(c)
the oil pipeline must include certain
designated information. The
information required is mostly factual
and is relevant to measuring the oil
pipeline’s ability to exercise market
power in the relevant markets. That
measurement will enable the
Commission to determine whether the -
oil pipeline can exercise significant
market power by profitably maintaining
its prices significantly above
competitive levels for a significant
period.

The Commission is requiring the oil
pipelines to essentially file the same
information as the Commission has
analyzed in the past in oil pipeline
proceedings with respect to market
power determinations. In brief, the
Commission is first requiring the oil
pipeline to define the relevant markets
to be analyzed. It must identify the
geographic areas and the products to be
analyzed to establish the relevant
markets for which to determine market
power. For example, the inquiry might
be, does the oil pipeline possess
significant market power over the
transportation of crude oil into the
Houston area? Further, the Commission
is requiring the oil pipeline to identify
the competitive transportation
alternatives for its shippers, including
potential competition, and other
competition constraining its rates.
Finally, the oil pipeline must compute
the market concentration for the
relevant markets (the HHI) and other
market power measures based on the
information provided about
competition. The Commission will be
able to analyze the oil pipeline's
information and its measures of market
concentration and power to determine if

42 The argument that it is unfair to require the oil
pipeline applicant to file a case-in-chief at the
outset was discussed above.

the oil pipeline lacks significant market
power in the relevant markets.

If a record about a market has been
established in an oil pipeline
proceeding, another ail pipeline may
make use of all or part of that record in
satisfying its burden to present
information to the extent the other
record contains relevant public
information which is not out-of-date. +*
The Commission turns to the specific
supporting statements.

A. Statement A—Geographic Market

In Statement A, the Commission is
requiring that the oil pipeline describe
the geographic markets in which it seeks
to make a showing that it lacks
significant market power. The oil
pipeline must explain why its method
for selecting the geographic markets is
appropriate. The Commission also is
requiring the oil pipeline to include
both relevant origin and destination
markets in its evidentiary presentation
This will provide interested parties with
complete information about competition
at the supply and delivery ends of the
pipeline system. The Commission is not
requiring the oil pipeline to file a
market analysis of each point-to-point
corridor. The Commission concludes
that, in light of the significant point-to-
point traffic in the oil pipeline industry,
this would be too onerous a requirement
at the filing stage, that a point-to-point
corridor analysis may exclude
competitive alternatives to the relevant
service and, in some instances, it could
provide an inaccurate picture of market
concentration. However, a protestant
may, as part of its response to the oil
pipeline’s application, seek to prove
that in the particular circumstances a
point-to-point corridor approach should
be used to determine the appropriate
geoiraphic market.

The Commission is not requiring an
oil pipeline to file pursuant to any
particular geographic market definition.
But the Commission expects that oil
pipelines will propose to use BEAs as
their geographic markets. In that event,
the burden will be on the oil pipeline
to explain why its use of BEAs or any
other definition of the geographic
market is appropriate. If a pipeline uses
BEAs, it must show that each BEA
represents an appropriate geographic
market. Of course, the oil pipeline may
choose to define its relevant geographic
markets at a sub-BEA level, such as by
a given radius around its terminals. As
with BEAs, the oil pipeline must
explain why this geographic market
definition is appropriate.

“FERC Stats. & Regs. Proposed Regulations
32,508 at p. 32,889.
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The AOPL, ARCO, and Marathon
maintain that the Commission should
establish BEAs ““as the generally
applicable means for determining
relevant geographic markets” or
“[a]lternatively the *explanation’ that
use of BEAs to define relevant
geographic markets complies with
Commission precedent should satisfy a
pipeline's obligation to explain its
chosen approach.’# The AOPL refers to
Buckeye and Williams as such -
precedents employing BEAs to define
relevant geographic markets.

Alberta, Total, and the Farmers
support the Commission’s geographic
market proposal. Alberta maintains that
the geographic size of markets will
depend on many factors. Total submits
that there are many instances where

‘As are larger than a relevant
geographic market area, such as where
a pipeline needs two terminals to serve
distinct population centers. It further
states that it does not object to the
Commission’s proposal to allow
pipelines to submit data on a BEA basis,
provided that shippers have the right to
contend that the BEA is too large. In
addition, Total states that it supports the
Commission’s conclusion that shippers
should be entitled to present
information demonstrating that it may
be appropriate to utilize a point-to-point
transportation corridor market as the
relevant geographic market. The
Farmers maintain that it is far more
realistic to define relevant geographic
markets on a fact basis than on the basis
of arbitrary BEAs.

The Commission rejects the oil
pipelines’ requests with respect to
BEAs. As stated above, the Commission
believes that the appropriate geographic
markets should be determined in each
proceeding based on its facts. The
burden is on the proponent of any
particular definition.

The AOPL also argues against the
proposal to include origin markets. It
states that the Commission provided no
rationale in the NOPR and that in
Buckeye and Williams the Commission
rejected arguments that it consider
origin markets and focused only on
destination markets. It adds that this
complexity is'not needed when there is
little reason to be concerned about
monopsony power in origin markets,
that an analysis of each end of point-to-
point service would significantly
increase the burden on oil pipelines,
and that the definition of origin market
Is a matter of some uncertainty owing to
interconnections. The AOPL asserts that
d competitive analysis of origin markets
should be required only when proposed

“AOPL’s comments at 41.

by an oil pipeline or if a shipper raises
an issue of market power in origin
markets.

On the other hand, Alberta and the
Farmers support the Commission’s
proposal to include origin markets,
Alberta maintains that an oil pipeline
need only possess market power in
either an origin or destination market to
exert market power in a transportation
corridor. The Farmers state that while
the NOPR properly allows protestants to
seek corridor market definitions, there is
no justification for requiring protestants
to bear the burden of proofand that if
a protestant raises the issue of corridor
market power, the burden of proof
should remain with the applicant as
part of its overall burden of establishing
the relevant geographic market.

The Commission concludes that it is
appropriate to include origin markets in
the geographic market information. At
this time, the Commission is still
concerned about the possibility of
monopsony power. The Commission
agrees with the Farmers that the
ultimate burden of proof is on the oil
pipeline to establish the relevant
geographic market. However, a
proponent of corridor geographic
markets must come forward with an
adequate presentation to warrant
rebuttal by the oil pipeline.

B. Statement B—Product Markets

In Statement B, the Commission is
requiring the oil pipeline to identify the
product market or markets for which it
seeks to establish that it lacks significant
market power. The oil pipeline must
explain why the particular product
definition is appropriate.

Under the ISA. e Commission
regulates the transportation of oil by
pipeline.*s In a market power analysis,
the Commission must determine the oil
pipeline’s ability to exercise market
power over this transportation service.
However, a market power analysis in
general cannot be made solely in the
context of transportation rates. Where
competitive alternatives constrain the
applicant’s ability to raise transport
prices, the effect of such constraints are
ultimately reflected in the price of the
commodity transported. Hence, the
delivered commodity price (relevant
product price plus transportation
charges) generally will be the relevant
price to be analyzed for making a
comparison of the alternatives to a
pipeline’s services. However, in some
instances such as for origin markets or
crude oil pipelines, it may be
appropriate to make a case based only
on transportation rates. A pipeline may

49 U.S.C1(1)b).

elect to file such a case and a protestant
may argue that such a case is
appropriate. In either event, the burden
of establishing the relevant product
market remains on the oil pipeline.

The Commission is not requiring a
specific way to define the product
markets. The relevant product market
first would be distinguished between
the transportation of crude oil and the
transportation of refined products.
Crude oil transportation could further
be divided to include transportation of
natural gas liquids while products
transportation could be delineated by
type, such as motor gasoline, distillates,
or’jet fuel. The oil pipeline should, in
the first instance, select its product
market and the burden is on the oil
pipeline to justify its choice.

The AOPL argues that the
Commission is unjustifiably retreating
from the standard of Buckeye and
Williams—"‘delivered pipelineable
petroleum products.” It maintains that
this standard should be the generally
applicable method for identifying
relevant product markets, with
participants free to argue for exceptions
as appropriate.

Total maintains that the Commission
has correctly recognized that crude and
product markets can and should be
divided further into differentiated
products, It argues that, in order to
minimize the need for discovery, the
Commission should require that the
delivery data be submitted by crude and
product type and that capacity relied
upon in HHI calculations should be
segregated by crude types and product
types. It further submits that oil
pipelines should be further required to
identify all alternatives of the same
crude type or products which are being
transported by the pipeline seeking a
market-power demonstration.

The Commission reiterates that it is
up to the oil pipeline to identify the
product market or markets for which it
seeks to establish that it lacks significant
market power. As stated above, the
Commission is not establishing at this
time any presumptions as suggested by
the AOPL. Nor will the Commission
require the oil pipeline to submit
information by crude and product type
as proposed by Total. This would be too
onerous at the outset. However, in
identifying competition, as suggested by
Total, the type identification should
match that of the oil pipeline’s
commodity type used to determine the
product market.

The AOPL also contends that the
Commission’s discussion of
transportation in the product context is
“problematic.” It argues that if it “is
intended to address relevant price for

.

|
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the purpose of comparing competitive
alternatives to all pipeline
transportation, it simply is misplaced
and should be shifted toa discussion of
how to define market power,” but if the
Commission intends to require relevant
product markets to be defined to
include transportation, or the
transportation of particular products,
the discussion would represent a
significant break with Buckeye and
Williams which recognized that relevant
product market could include non-
transportation alternatives, such as
refiners.* It asks the Commission at a
minimum to clarify that “no such
narrowing of the definition of ‘relevant
product markets’ was intended.” 47

The Commission is not narrowing the
definition of relevant product market by
defining it in terms of the transportation
of the commodity. That definition of
relevant product market simply
recognizes that the Commission
regulates the transportation rate. As the
AOPL maintains, non-transportation
factors, such as competition from
refiners, are an element in an analysis
of an oil pipeline’s market power with
respect to the pertinent product.

Sinclair is concerned about the
NOPR’s statement that “the delivered
commodity price (relevant product price
plus transportation charges) generally
will be the relevant price.”#8 It assumes,
and seeks clarification, that the term
“product’ applies to both petroleum
products and crude oil. It further urges
that the Commission *‘state that the use
of any delivered price concept in a
market power analysis is directed to the
market power which a pipeline
exercises with respect to shippers—not
with respect to the price ultimate
consumers pay for refined petroleum
products.” It maintains that the
Commission should do this because
shippers, and not end users, are the
protected class under the ICA.4? Sinclair
further urges the Commission to reflect
on the particular situations in which the
delivered price concept is useful in
market power analysis, such as in
developing the geographic contours of
the market. It further contends that it
must be recognized that it is a pipeline’s
ability to increase its transportation
rates, and not the delivered price, that
must be the ultimate focus of the
analysis. It specifically refers to crude
oil origin markets, where the net-back
price is pertinent, and to captive

“Comments at 44.

21d,

# IV FERC Stats, & Regs. Proposed Regulations
32,508 at p. 32,890,

“Citing Williams Pipeline Co., 21 FERC §61.260
at p. 61,584 (1982).

refiners in the origin market of a
product pipeline, which refiner could
be adversely affected by a rate increase
by an inability to raise prices in the
retail market. Sinclair suggests that
protestants should always be given the
opportunity to conduct discovery and
present evidence with respect to a
pipeline’s ability to unilaterally raise its
transportation rates and that there
should not be any narrow bounds on the
relationship between the commodity
price and a pipeline’s market power.

Sinclair is right that the product
referred to in the NOPR was both
petroleum products and crude oil.
Sinclair is also correct that the
Commission's analysis reflects market
power vis a vis shippers and not
consumers. This is because, whether or
not the ICA is intended to protect
consumers, it is the rate paid by
shippers that must be just and
reasonable.5° Sinclair’s other arguments
should be presented in a particular case
when the Commission must consider
the appropriate determination of the
geographic and product market. The
Commission will consider requests for
discovery when it determines what
future proceedings are appropriate after
protests are filed.

C. Statement C—Pipeline Facilities and
Services

In Statement C, the Commission is
requiring the oil pipeline to describe its
own facilities and services in the
relevant markets identified in
Statements A and B. Statement C must
include all pertinent data about the
pipeline’s facilities and services in those
markets. For example, without
limitation, the oil pipeline would have
to include data on the capacity of its
facilities, on its throughput, on its
receipts in its origin markets, on its
deliveries in its destination markets and
to its major consuming markets, and the
mileage between its terminals and its
major consuming markets. Data should
be supplied for each commodity carried,
such as jet fuel, gasoline, etc.

The AOPL maintains that, aside from
its origin market objection, the proposed
Statement C would require extremely
sensitive shipper receipt and delivery
information, which, in many instances,
would constitute disclosure of
confidential shipper information in
violation of Section 15(13) of the ICA.

It adds that disclosure of data for each
commodity carried would compound
the problem. It makes two requests.
First, Statement C should be
streamlined to require only information

% Farmers Union Central Exchange, Inc. v. FERC,
734 F.2d 1486, 1507 (D.C. Cir. 1984).

likely to influence the ultimate market
power determination and, second, some
mechanism must be developed to
safeguard the confidentiality of the
information filed.

Alberta and Total support the
Commission’s proposal to collect
detailed data. Total adds that the
Commission should direct its staff to
aggregate delivery data submitted by all
pipelines serving each BEA and
calculate delivery-based HHIs because
the availability of such studies would
reduce the need and difficulty of
obtaining such data in discovery. It
further states that the delivery data also
will be useful to determine the extent of
excess capacity and to determine the
likelihood that terminals would be
constructed in response to a rate
increase because it is necessary to know
the extent of available uncommitted
upstream capacity and supplies to serve
a new terminal.

The Commission rejects the AOPL's
request that Statement C require only
data likely to influence the ultimate
market power determination because it
would enable the oil pipeline to make
that determination at the outset. The
AOPL's concern about safeguarding the
confidentiality of sensitive information
is being addressed through a change in
procedures as discussed above. In this
rule, the Commission will not direct
staff to collect aggregate delivery data
and calculate delivery-based HHIs.
However, if the Commission receives
sufficient data to make collection
warranted, it may reconsider this in the
future.

D. Statement D—Competitive
Alternatives

In Statement D, the Commission is
requiring the oil pipeline to describe
available transportation alternatives in
competition with the oil pipeline in the
relevant markets and other competition
constraining the oil pipeline’s rates in
those markets. To the extent available,
Statement D must include all pertinent
data about transportation alternatives
and other constraining competition. For
example, the oil pipeline would have to
include data similar to that provided for
its own facilities and services in
Statement C, including cost and mileage
data in specific teference to the oil
pipeline's terminals and major
consuming markets. The following
transport and other competition might
be included in a market power
calculation: Other pipelines, including
private pipelines and those passing
through the geographic market but
without terminals, pipelines passing
near the geographic market, barges,
trucks, and refineries within the
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geographic market. The Commission is
not excluding any alternative form of
transport or other competition,
including, for example, local
consumption in origin markets.
However, the burden is on the oil
pipeline to justify its inclusion of
transportation alternatives and other
competition in its market power
analysis.

The AOPL maintains that the
Statement D-type information lies
largely beyond a pipeline’s reach. It
declares it highly unlikely that a
competing pipeline will provide
information such as throughput, origin
market receipts, destination market
deliveries, and deliveries to major
consuming markets, particularly by
commodity. It states that to do so would
be illegal. It also argues that Statement
D potentially requires the production of
much ultimately useless information. It
requests the Commission to require
“only information or estimates
concerning matters ultimately affecting
the Commission's determination of
market power” and to require only
“publicly available information or [the
ol pipeline's] best estimate of
competitive alternatives.” 5!

The Commission denies the AOPL's
first request. As stated above, permitting
the oil pipeline to submit information or
estimates that only affects the
Commission's determination of market
power will enable it to make that
determination at the outset. With
respect to the second request, the
Commission has modified the proposal
in the NOPR to require the oil pipeline
to include pertinent data only to the
extent available. Hence, as requested by
the AOPL, the oil pipeline need only
file information that is publicly
available or its best estimates of
competitive alternatives, unless the oil
pipeline possesses additional
information. Of course, it is in the oil
pipeline’s interest to make its best case
to satisfy its burden of proof.

E. Statement E—Potential Competition

In Statement E, the Commission is
requiring the oil pipeline to describe
potential competition in the relevant
markets. To the extent available,
Statement E must include data about the
potential competitors such as a potential
entrant's costs and their distance in
miles from the oil pipeline’s terminal
and major consuming markets.

The AOPL asserts that the most
reliable information is possessed by
shippers and not pipelines. It states that
it has no objection so long as the
pipeline’s best estimates of potential

' Comments at 46,

competition drawn from publicly
available information are acceptable.

The Commission has modified the
proposal in the NOPR to require the oil
pipeline to include data only to the
extent available. Hence, as proposed by
the AOPL, an oil pipeline need only
submit its best estimates of potential
competition*drawn from publicly
available information, unless the oil
pipeline possesses additional
information. Of course, it is in the oil
pipeline’s interest to make its best case
to satisfy its burden of proof.

F. Statement F—Maps

In Statement F, the Commission is
requiring maps showing the oil
pipeline’s principal transportation
facilities and the points at which service
is rendered under its tariff, the direction
of flow of each line, the location of each
of the oil pipeline’s terminals, the
location of each of its major consuming
markets (cities, airports, and the like, as

_ appropriate), and the location of

alternatives to the oil pipeline,
including their distance in miles from
oil pipeline’s terminals and major
consuming markets. The statement must
include a general system map and maps
by geographic markets and the
information required by this statement
may be on separate pages. No
commenter opposed Statement F.

G. Statement G—Market Power
Measures

In Statement G, the Commission is
requiring the oil pipeline to set forth the
calculation of the HHI52 and its market
share with respect to the relevant
markets and the calculation of other
market power measures relied on by the
oil pipeline, along with complete
particulars about those calculations. The
Commission believes that it is useful to
obtain a showing of market
concentration using the HHI. The HHI
must include the oil pipeline and the
competitive alternatives set forth in
Statements D and E. The burden is on
the oil pipzline to justify the individual
market shares used in calculating the
HHIs. In addition, the Commission is
not proposing any particular HHI level,
such as 1800 or 2500, as a screen or
presumption, rebuttable or otherwise.

- All factors must be considered in

determining whether an oil pipeline
lacks significant market power.

The Commission also is requiring the
oil pipeline to submit a market share
calculation based on its receipts in its
origin markets and its deliveries in its
destination markets, if the HHIs are not
based on those factors. For example, if

321d.

the destination HHIs are based on

capacity determined market shares, the
oil pipeline would have to submit a
calculation showing its share of the
market based on deliveries in the
respective destination markets. The
Commission is not proposing any screen
or presumption, rebuttable or otherwise,
about particular market share levels. All
factors must be considered in
determining whether an oil pipeline
lacks significant market power.

The o1l pipeline may al;so include
other indicators of the lack of significant
market power for example, it could
present evidence about water
transportation as an indication that the
oil pipeline lacks significant market

ower,

The AOPL objects to the inclusion of
origin market information in HHI and
market share calculations and to the
production of underlying HHI and
market share calculations as part of an
initial submission, particularly where a
market’s HHI or pipeline market share is
so low as to preclude a challenge to the
market’s competitiveness. The AOPL
also maintains that market share data for
HHIs should reflect market capacity and
not market deliveries. It argues that the
use of delivery data distorts the analysis
of market behavior because it is at best
a ““snapshot” of the market as it existed
prior to any purported try to exercise
market power rather than a gauge of the
potential of the market to respond to
such an exercise. It maintains that this
prospective response can be evaluated
best by considering the market’s
capacity to respond. It also argues that
delivery data are not readily available
and of questionable accuracy unlike
capacity data which tend to be a matter
of public information and more readily
available.

Total supports the collection of
delivery data in order to calculate
market shares. It further maintains that
the delivery information should be
aggregated in order to calculate
delivery-based HHIs to provide the
Commission with a picture of how the
market is actually behaving inasmuch as
this understanding is essential to
analyzing the rule of potential
competition.

As discussed above, the Commission
considers it appropriate to include
origin markets in a determination of
market power because it is not ready to
exclude the possibility of oil pipeline
monopsony power. The Commission is
permitting oil pipelines to submit HHIs
based on capacity rather than on
deliveries. They need submit delivery
based data only for market share as
another factor to consider in making the
determination whether or not an oil
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pipeline possesses significant market
power. At this time, the Commission is
not going to aggregate data, but may do
so at a later time.

H. Statement H—Other Factors

In Statement H, the oil pipeline
would describe any other factors that
bear on the issue of whether it lacks
significant market power in the relevant
markets. The oil pipeline must explain
why those other factors are pertinent.
Possible other factors are: Exchanges,
Excess Capacity, Competition with
vertically integrated companies, buyer
power, and profitability. The
Commission is not excluding any factor
and is not limiting the factors to those
listed in the NOIL For example, an oil
pipeline might want to show that it has
been losing markets over a period of
years or that the relevant market is
expanding. The burden is on the oil
pipeline to show the relevance of any
factor te showing its lack of significant
market power. No commenter opposed
Statement H.

I Statement I—Proposed Testimony

In Statement I, the Commission is
requiring the oil pipeline to present
proposed testimony in support of its
application. This will serve as its case-
in-chief if the Commission sets the
application for hearing. The proposed
witness must subscribe to the testimony
and swear that all statement of facts in
the proposed testimony are true and
correct to the best of his or her
knowledge, information, and belief.

The AOPL opposes Statement I
because it does not believe it should
present a case-in-chief prior to the filing
of a protest as discussed above, In
addition, it argues that the filing of a
case-in-chief at this stage raises
_ significant due process concerns
- because it cannot conduct discovery, as
it can now, of other shippers prior to
submitting its case. It points out that all
participants except the oil pipeline will
be able to conduct discovery before first
filing prepared testimony. It asks, at a
minimum, that an oil pipeline should
receive a 15-day period after its initial
filing to submit proposed testimony.

There is no entitlement to discovery
before an applicant files a case-in-chief.
In addition, the Commission has not
ruled that a participant is entitled to
discovery from the oil pipeline or any
one else before it files a protest and its
responsive case.5? Last, the AOPL has
provided no justification for a 15-day
delay in filing its proposed testimony.

The Commission expects the oil
pipeline to file a complete application

53 See infra,

which should contain sufficient
information upon which the
Commission could grant the application
after expiration of the protest period.
However, in the event the Commission
finds it necessary to establish a hearing,
that process would be greatly expedited
because the applicant’s testimony is part
of the record already. Thus, this
requirement is intended to expedite the
hearing process. The Commission’s
experience with gas pipelines, for
example, has been that the proposed
testimony often provides essential
justification for the applicant's proposal
which is not provided elsewhere in the
filing. It has been the Commission’s
experience that the process of proposing
sworn testimony often causes an é
applicant to organize its arguments and
facts in a manner that is easier to
understand. This also aids the
protestants in their framing of the issues
to pursue,

IX. Procedural Requirements

In new section 348.2 the Commission
is adopting several procedural
requirements in connection with
applications for a market power
determination. First, an oil pipeline
must file an original and 14 copies of its
complete application with the
Commission but would only have to
provide its letter of transmittal to its
shippers and subscribers. As discussed
above, some of the supporting
information may be prohibited from
disclosure under Section 15(13) of the
ICA. Hence, the oil pipeline must
submit with its application any request
for privileged treatment of documents
and information under Section 388.112
of the Commission's regulations and a
proposed form of protective agreement.
In the event the oil pipeline requests
privileged treatment under §388.112, it
must file the original and three copies
of its application with the information
for which privileged treatment is sought
and 11 copies of the application without
that information. The letter of
transmittal must describe the
application for a market power
determination and identify each rate
that would be market-based, if the oil
pipeline shows that it Jacks significant
market power in the relevant market.

The pipeline must include a copy of its '

proposed form of protective agreement
with its letter of transmittal.

Under the regulations, a person must
make a written request to the pipeline
for a copy of the complete application
within 20 days after the filing of the
application with the Commission. The
requesting person must include an
executed copy of the protective
agreement. Any person objecting to a

proposed form of protective agreement
must file a motion under Section
385.212 of the Commission’s
regulations.>* The oil pipeline must
provide a person with a copy of its
complete application within seven days
after receipt of the written request and
an executed copy of the protective
agreement. A protestant must file its
protest to the application within 60 days
after the filing of the application. At that
time, the protestant must set forth in
detail its grounds for opposing the oil
pipeline’s application, including
responding to its statement of position
and information, and, if the protestant
desires. presenting information of its
own pursuant to Statements A-L

The Commission, after examination of
the oil pipeline's application and any
protests, will issue an order in which it
will rule summarily on the application
or, if appropriate, establish additional
procedures and the scope of the
investigation. Additional procedures
may or may not involve a hearing before
an administrative law judge.

The Comrmission is requiring the oil
pipelines to file their applications with
the Commission on an electronic
medium in addition to the paper filing
The formats for the electronic filing and
the paper copy will be obtainable at the
Federal Energy Regulatory Commission.
Public Reference and Files Maintenanc:
Branch, 941 North Capitol Street, N.E.,
Washington, D.C. 20426. The
Commission intends to establish the
formats in cooperation with the oil
pipeline industry.

The Commission believes that it is
sufficient to adopt procedures only fo
the submission of applications and
responses thereto. Hence, the
Commission is not adopting any
regulations with respect to protests o1
complaints against existing market-
based rates under Sections 15({7) and
13(1) of the ICA. However, the
Commission expects a protestant or
complainant to allege and ta present
evidence that the pipeline has
developed significant market power. In
particular, the Commission would
expect a protestant or complainant to
describe any circumstances that have
changed since the Commission made
the determination that the oil pipeline
lacks significant market power and
could charge market-based rates.

Petrochemical requests that the
Commission publicly notice any oil
pipeline rate filing in the Federal
Register as further assurance that any
notice of a proposed rate change is

“4The Commission will act expeditiously 10
resolve any controversies about protective
agreements,
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widely disseminated. It further asks the
Commission te clarify that *pursuant to
proposed regulation § 348.2(b), the copy
of the letter of transmittal that is to be
provided to shippers and subscribers on
or before the day the application is filed,
must be received by the shipper or
subscriber priorto the date of the
application. In other words, the

deadline is an in-hand receipt date, not
aposted for mailing date.” s It contends
that this is necessary to aveid erosion of
the 15-day window for requesting a

copy of the entire application.

It has not been the Commission's
practice to publicly noticeroil pipeline
teriff filings in the Federal Register
because the oil pipeline must serve all
affected persons. However, the
Commission has modified the proposal
in the NOPR to require written requests
20 days after the application was filed
rather than 15 days. This should satisfy
Petrochemical's concern about the
deadline running from the date of
application rather than receipt by the
shipper.

.-\]herta. Petrochemical, and Sinclair
maintain that protestants need more
time than 60 days after the filing of the
application as proposed in the NOPR,
Alberta and Petrochemical suggests that
the deadline for filing protests be
extended to 90 days.

The Commission believes that
protestants will be able to respond
within 60 days of the filing of the
application. However, if this period is
insufficient in a particular case, then
additional time can be requested from
the Commission under Section 385.2008
of the Commission’s regulations. The
Commission will act liberally in
connection with requests foran
extension of time.

Petrochemical requests clarification
that a complete copy of the application
provided to protestants will include the
materials submitted in electronic
format. It argues that the “ability to
obtain cost and other data in electronic
form would save vast amounts of money
that would otherwise be spent in the
redundant task of taking a hard copy
generated from computers and then
reentering the data into computer format
so that studies and analyses can be
performed on the data.” 56 The
Commission clarifies, as requested by
Petrochemical, that the complete copy
of the application must include the
materials submitted in electronic
format.

Davis submits that if “electronic
medium'" is defined as computer
modem-based electronic equipment, the
e ——

*Commentsat 5.

*Comments at 6.

electronic filing requirement may be a
hardship on small independent pipeline
companies. Davis suggests the
requirement be permissive. Davis also
maintains that proposed sections 348.2
(b) and (c) are redundant to current
procedure and place an additional
burden on oil pipelines.

The Commission is not modifying its
requirement that applications must be
submitted on an electronic medium.
However, an oil pipeline may submit a
waiver request. Last, with respect to
Davis' redundancy argument, the
Commission sees to harm in repetition
as the new regulations merely reiterate
in part current procedure for
convenience.

The Farmers maintain that the
protestants have a right to a hearing
where a case involves substantial issues
of fact, law, or ratemaking policy. They
argue that because the time for
preparing a rebuttal is so short, shippers
need the opportunity for normal
prehearing and hearing procedures to
present a meaningful response to an oil
pipeline's case-in-chief and to obtain
clarification or explanation of the
applicant’s evidence. Alberta also
suggests that ““all proceedings must
receive full hearing before an
Administrative Law Judge (AL]) to
ensure that all evidence is thoroughly
tested and the Commission has a
complete evidentiary record on which
to base its decision.” 57

The Commission believes that the
procedures for proceeding on an
application for a market power

determination should be tailored to the

specifics of the case. Hence, the
Commission will make no generic
decisions here. The protestants should
make their request for a hearing before
an AL] when they file their protests. The
oil pipeline applicants may make their
request after the protests are filed. The
Commission is not establishing
provisions for limited discovery. The oil
pipeline and the protestants should file
their case-in-chiefs and responsive
pleadings without discovery. The
Commission believes that the oil
pipeline and the protestants should
have sufficient information available
from public sources or their own
experience to submit their cases. Of
course, the Commission encourages the
informal exchange of information to
expedite and facilitate the application
process. The protestants may request
discovery when their protests are filed.
The oil pipeline applicants may request
discovery after the protests are filed.
Both requests must provide a full

57 Comments at 4.

explanation for the need for discovery,
a hearing, or both.

X. Environmental Analysis

The Commission is required to
prepare a Environmental Assessment or
an Environmental Impact Statement for
any action that may have a significant
adverse effect on the human
environment.8 The Commission has
categorically excluded certain actions
from these requirements as not having a
significant effect on the human
environment.5® The action taken here is
procedural in nature and therefore falls
within the categorical exclusions
provided in the Commission's
regulations.5° Therefore, neither an
environmental impact statement nor an
environment assessment is necessary
and will not be prepared in this
rulemaking.

XI. Reporting Flexibility Certification

The Regulatory Flexibility Act
(RFA) 51 generally requires the
Commission to describe the impact that
a rule would have on small entities or
to certify that the rule will not have a
significant economic impact on a
substantial number of small entities. An
analysis is not required if a rule will not
have such an impact.2 Most oil
pipelines to whom the rule will apply
do not fall within the definition of small
entity.63 Consequently, pursuant to
section 605(b) of the RFA, the
Commission certifies that the
regulations will not have a significant
impact on a substantial number of small
entities.

XIL Information Collection
Requirements

The Office of Management and
Budget's (OMB) regulations 54 require
that OMB approve certain information
and recordkeeping requirements
imposed by an agency. The information
collection requirements in this rule are
contained in FERC-550 ““0Oil Pipeline
Rates” Tariff Filings' (1902-0089).

The Commission’s Office of Pipeline
Regulation uses the data collected in

58 Order No. 486, Regulations Implementing the
National Environmental Policy Acl, 52 FR 47897
(Dec. 17, 1987), FERC Statutes and Regulations,
Regulations Preambles 1986~1990 30,783 (1987).

%18 CFR 380.4.

60 See 18 CFR 380.4(a)(2)(ii).

%15 U.S.C. 601-612.

625 1.S.C. 605(b).

63 Section 601(c) of the RFA defines a “'small
entity’ as a small business, a small not-for-profit
enterprise, or & small governmental jurisdiction. /A
“small business™ is defined by referent to section
3 of the Small Business Act as-an enterprise which
is “independently owned and operated and which
is not dominant in its field of operation.” 15 U.S.C,
632(a).

645 CFR 1320.14.
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these information requirements to
investigate the rates charged by oil
pipeline companies subject to its
jurisdiction, to determine the
reasonableness of rates, and when
appropriate prescribe just and
reasonable rates. In addition, the
information to be required by the rule
would allow the Commission to
determine if an oil pipeline lacks

_ significant power in the relevant
markets when it proposes to charge
market-based rates,

Because the adoption of the
procedural rules will create an expected
increase in the public reporting burden
under FERC-550, the Commission is
submitting a copy of the rule to OMB for
its review and approval. Interested
persons may obtain information on
these reporting requirements by
contacting the Federal Energy
Regulatory Commission, 841 North
Capitol Street, N.E., Washington, D.C,
20426 [Attention: Michael Miller,
Information Services Division, {202)
208-1415|. Comments on the
requirements of this rule can be sent to
the Office of Information and Regulatory
Affairs of OMB (Attention: Desk Officer
for Federal Energy Regulatory
Comimnission).

X1iI. Effective Date

The final rule will be effective January
11995

List of Subjects in 18 CFR Part 348

Pipelines, Reporting and
recordkeeping requirements.

By the Commission.

Lois D, Cashell,
Secretary,

In consideration of the foregoing, the
Commission adds Part 348, Chapter I,
Title 18, Code of Federal Regulations, to
read as follows:

PART 348—OIL PIPELINE
APPLICATIONS FOR MARKET POWER
DETERMINATIONS

Sec.
348.1 Content of application for a market
power determination.
348.2 Procedures.
Authority: 42 U.S.C. 7101-7352; 49 U.S.C.
60502; 49 App. U.S.C. 1-85.

§348.1 Content of application for a market
power determination.

(a) If, under § 342.4(b) of this chapter,
a carrier seeks to establish that it lacks
significant market powerin the market
in which it proposes to charge market-
based rates, it must file and provide an
application for such a determination.
An application must include a
statement of position and the

information required by paragraph (c} of
this section.

(b) The carrier’s statement of position
required by paragraph (a) of this section
must include an executive summary of
its statement of position and a statement
of material facts in addition to its
complete statement of position. The
statement of material facts must include
citation to the supporting statements,
exhibits, affidavits, and prepared
testimony.

(c) The carrier must include with its
application the following information:

81) Statement A—geographic market.

- This statement must describe the

geographic markets in which the carrier
seeks to establish that it lacks significant
market power, The carrier must include
the origin market and the destination
market related to the service for which
it proposes to charge market-based rates.
The statement must explain why the
carrier's method for selecting the
geographic markets is appropriate.

(2) Statement B—product market.
This statement must identify the
product market or markets for which the
carrier seeks to establish that it lacks
significant market power. The statement
must explain why the particular product
definition is appropriate.

(3) Statement C—the carrier’s
facilities and services. This statement
must describe the carrier’s own facilities
and services in the relevant markets
identified in statements A and B in
paragraphs (c) (1} and (2) of this section.
The statement must include all
pertinent.data about the pipeline’s
facilities and services.

(4) Statement D—competitive
alternatives. This statement must
describe available transportation
alternatives in competition with the
carrier in the relevant markets and other
competition constraining the carrier’s
rates in those markets. To the extent
available, the statement must include all
pertinent data about transportation
alternatives and other constraining
competition.

(5) Statement E—potential
competition. This statement must
describe potential competition in the
relevant markets. To the extent
available, the statement must include
data about the potential competitors,
including their costs, and their distance
in miles from the carrier’s terminals and
major consuming markets.

(6) Statement F—maps. This
statement must consist of maps showing
the carrier’s principal transportation
facilities, the points at which service is
rendered under its tariff, the direction of
flow of each line, the location of each
of its terminals, the location of each of.
its major consuming markets, and the

location of the alternatives to the carrier,
including their distance in miles from
the carrier’s terminals and major
consuming markets. The statemen! must
include a general system map and maps
by geographic markets. The information
required by this statement may be on
separate pages.

(7) Statement G—markel power
measures. This statement must set forth
the calculation of the market
concentration of the relevant markets
using the Herfindahl-Hirschman Index.
The statement must also set forth the
carrier's market share based on receipts
in its origin mdrkets and deliveries in its
destination markets, if the Herfindahl
Hirschman Index is not based on those
factors. The statement must also set
forth the calculation of other market
power measures relied on by the carrier
The statement must include complete
particulars about the carrier's
calculations.

“(8) Statement H—other factors. This
statement must describe any other
factors that bear on the issue of whether
the carrier lacks significant market
power in the relevant markets. The
description must explain why those
other factors are pertinent.

(9) Statement I—prepared testimon;
This statement must include the
proposed testimony in support of the
application and will serve as the
carrier's case-in-chief, if the
Commission sets the application for
hearing. The proposed witness must
subscribe to the testimony and swear
that all statements of fact contained in
the proposed testimony are true and
correct to the best of his er her
knowledge, information, and belief.

§348.2 Procedures.

(a) A carrier must file; as provided in
§341.1 of this chapter, an original plus
fourteen copies of its application,
including its statement of position,
statements, and related material, and a
letter of transmittal and must submit its
application on an electronic medium.
The formats for the electronic filing and
the paper copy can be obtained at the
Federal Energy Regulatory Commission,
Division of Public Information, 825
North Capitol Street, N.E., Washington,
D.C. 20426. A carrier must submit with
its application any request for privileged
treatment of documents and information
under § 388.112 of this chapter and a
proposed form of protective agreement.
In the event the carrier requests
privileged treatment under § 388.112 of
this chapter, it must file the original and
three copies of its application with the
information for which privileged
treatment is sought and 11 copies.of the
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spplication without the information for
which privileged treatment is sought.

(b) A carrier must provide a copy of
its letter of transmittal and its proposed
form of protective agreement to each
shipper and subscriber on or before the
day the material is transmitted to the
Commission for filing.

(c) A letter of transmittal must
describe the market-based rate filing,
including an identification of each rate
that would be market-based, and the
pertinent tariffs or supplement numbers,
state if a waiver is being requested and
specify the statute, section, subsection,
regulation, policy or order requested to
be waived. Letters of transmittal must be
certified pursuant to § 341.2(c)(2) of this
chapter and acknowledgement must be
requested pursuant to § 341.2(c)(3) of
this chapter.

(d) An interested person must make a
written request to the carrier for a copy
of the carrier’s complete application
within 20 days after the filing of the
application. The request must include
an executed copy of the protective
agreement. Any objection to the
propoaed form of protective agreement
must be filed under § 385.212 of this
ch1 ter.

e) A carrier must provide a copy of
the complete application to the
requesting person within seven days
after receipt of the written request and
an executed copy of the protective
agreement.

(f) A carrier must provide copies as
required by paragraphs (b) and (e) of
this section by first-class mail or by
other means of transmission agreed
upon in writing.

(g) Any intervention or protest to the

application must be filed within 60 days
after the filing of the application and
must be filed pursuant to §§ 343.2 (a)
and (b) of this chapter. A protest must
d] so be telefaxed if required by

343.3(a) of this chapter.

(n] A protest filed against an
'tp[v ication for a market power
determination must set forth in detail
the grounds for opposing the carrier’s
application, including responding to its
position and information and, if desired,
prr senting information pursuant to

§348.1(c).

(i) After expiration of the date for
filing protests, the Commission will
issue an order in which it will
summarily rule on the application or, if
appropriate, establish additional
procedures and the scope of the
investigation.

[FR Doc. 94-27620 Filed 11-15-94; 8:45 am|
BILLING CODE 6717-01-P

DEPARTMENT OF DEFENSE
Department of the Navy
32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972;
Amendment

AGENCY: Department of the Navy, DOD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that

. the Judge Advocate General of the Navy

has determined that USS ENTERPRISE
(CVN 65) is a vessel of the Navy which,
due to its special construction and
purpose, cannot comply fully with
certain provisions of the 72 COLREGS
without interfering with its special
functions as a naval aircraft carrier.
Additionally, a prior certification of
noncompliance for USS THEODORE
ROOSEVELT (CVN 71) is amended to
reflect compliance with 72 COLREGS.
The intended effect of this rule is to
warn mariners in waters where 72
COLREGS apply.

EFFECTIVE DATE: September 15, 1994.
FOR FURTHER INFORMATION CONTACT:

Commander K. P, McMahon, JAGC, U.S.

Navy Admiralty Counsel, Office of the
Judge Advocate General, Navy
Department, 200 Stovall Street,
Alexandria, VA 22332-2400, telephone
number: (703) 325-9744.
SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 U.S.C.
1605, the Department of the Navy

amends 32 CFR Part 706. This
amendment provides notice that the
Judge Advocate General of the Navy,
under authority delegated by the
Secretary of the Navy, has certified that
USS ENTERPRISE (CVN 65) is a vessel
of the Navy which, due to its special
construction and purpose, cannot
comply fully with 72 COLREGS: Annex
I, section 2(g), pertaining to the distance
of the sidelights above the hull; without
interfering with its special function as a
naval aircraft carrier. The Judge
Advocate General of the Navy has also
certified that the aforementioned lights
are located in closest possible
compliance with the applicable 72
COLREGS requirements.

Furthermore, this amendment
provides notice that certain navigation
lights on USS THEODORE ROOSEVELT
(CVN 71), previously certified as not in
compliance with 72 COLREGS, now
comply with the applicable 72
COLREGS requirements, to wit: The
ship now has a single forward anchor
light, as required by Rule 30(a)(i).

Moreover, it has been determined, in
accordance with 32 CFR Parts 296 and
701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the
placement of lights on these vessel in a
manner differently from that prescribed
herein will adversely affect each vessel’s
ability to perform its military functions.

List of subjects in 32 CFR Part 706

Marine safety, Navigation (Water),
Vessels.

PART 706—[AMENDED]

Accordingly, 32 CFR Part 706 is
amended as follows:

1. The authority citation for Parct 706
continues to read:

Authority: 33 U.S.C. 1603.

§706.2 [Amended]

2. Table Two of § 706.2 is amended by
revising the information on the
following vessels:
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TABLE TWO

Forward AFT an- Side lights, | cou
Masthead | anchor chor fight, Side lights, | di Sgg ggt‘h"

lights, dis- | fight, dis- | Forward | distance | AFTan- | distance | forwardof | SPPMEe

tance to tance anchor below chor light, below forward ohio: o

Vessel No. sthd of below | light, num- | flight deck | number of; | flight deck | masthead | /P°

keel in me- | fliaht deck | ber of; rule | in meters; rule in meters; | fight in me- mg n

ters; rule in meters; 30(a)(i) rule 21(e), 30(a)(ii) part 2(g), ters; part part 323)

21(a). part 2(k), ruie annex |. 3(b), o |

annex 30(a)(ii) annex I :

USS ENTERPRISE ..... CVN-65 28.0 - 1 6.6 2 0.4 - -

USS THEODORE ?

ROOSEVELT ........ CVN-71 30.0 —_ 1 9.0 2 0.6 — -

Dated: September 15, 1994,
H.E. Grant,

Rear Admiral, JAGC, U.S. Novy Judge
Advocate General.

[FR Doc. 94-28233 Filed 11-15-94; 8:45 am]
BILLING CODE 5000-AE-P

32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisigns at Sea, 1972;
Amendment

AGENCY: Department of the Navy, DOD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea, 1972 (72 COLREGS), to reflect that
the Judge Advocate General of the Navy
has determined that USS JOHN PAUL
JONES (DDG 53) is a vessel of the Navy
which, due to its special construction
and purpose, cannot comply fully with
certain provisions of the 72 COLREGS
without interfering with its special
functions as a naval destroyer. The
intended effect of this rule is to warn
mariners in waters where 72 COLREGS
apply.

EFFECTIVE DATE: September 15, 1994,
FOR FURTHER INFORMATION CONTACT:
Commander K. P. McMahon, JAGC, U.S,

Navy Admiralty Counsel, Office of the
Judge Advocate General Navy
Department, 200 Stovall Street,
Alexandria, VA 22332-2400, telephone
number: (703) 325-9744.

SUPPLEMENTARY INFORMATION:

Pursuant to the authority granted in
33 U.S.C. 1605, the Department of the
Navy amends 32 CFR Part 706. This
amendment provides notice that the
Judge Advocate General of the Navy,
under authority delegated by the
Secretary of the Navy, has certified that
USS JOHN PAUL JONES (DDG 53) isa
vessel of the Navy which, due to its
special construction and purpose,
cannot comply fully with 72 COLREGS:
Annex I, section 3(a) pertaining to the
location of the forward masthead light
in the forward quarter of the vessel, and
the horizontal distance between the
forward and after masthead lights; and
Annex I, section 2(f)(i) pertaining to

impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed
herein will adversely affect the vessel’s
ability to perform its military functions.

List of Subjects in 32 CFR Part 706

Marine Safety, Navigation (Water),
and Vessels.

PART 706—[AMENDED]
Accordingly, 32 CFR Part 706 is

“amended as follows:

1. The authority citation for 32 CFR
Part 706 continues to read:

Authority: 33 1.S.C. §1605.

§706.2 [Amended]

2. Table Four of § 706.2 is amended
by revising the following vessel listing
in Paragraph 16:

placement of the masthead light or

lights above and clear of all other lights S suonon
and obstructions; without interfering Vessel No. z’,‘,g,‘:vs'ﬁ&d"
with its special function as a Navy ship. ings
The Judge Advocate General has also

certified that the lights involved are USS JOHN DDG 53 103.29 thru
located in closest possible compliance PAUL 112.50°
with the applicable 72 COLREGS JONES.

requirements.

Moreover, it has been determined, in
accordance with 32 CFR Parts 296 and
701, that publication of this amendment
for public comment prior to adoption is

§706.2 [Amended]

3. Table Five of section 706.2 is
amended by revising the information on
the following vessel:

TABLE FIVE
After mast-
ome oot | Forward | head light
over all I{nasthea_d less than 'z | oo centage
Vessel No other lights tgfht pot-w ship's horizontal
™ . and ob- orward length aft of separation
structions, | Guarter of forward attained
Annex | ship. Annex | masthead
sac 2(0' I, sec. 3(a) | light. Annex
\ I, sec. (3)(a)
USS JOHN PAUL JONES ....... DDG 53 X X X < 20
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Dated: September 15, 1994.
HE. Grant,
Rear Admiral, JAGC, TZS. Navy, judge
A dvocole Gene’ra].
|FR Doc. 9428234 Filed 11-15-94; 8:45 am|
BILLING CODE 5000-AE-P

32CFR Part 706

Certifications and Exemptions Under
the International Reguiations for
Preventing Collisions at Sea, 1972;
Amendment

AGENCY: Department of the Navv DOD.
ACTION: Final rule.

SUMMARY: The Department of the Navy
is amending its certifications and
exemptions under the Iinternational
ilations for Preventing Collisions at
1972 (72 COLREGS), to reflect that
the Judge Advocate General of the Navy
bas determined that USS RUSSELL
(DDG 59) is a vessel of the Navy which,
due to its special construction and
purpose, cannot comply fully with
certain provisions of the 72 COLREGS
without interfering with its special
functions as a naval guided missile
destroyer. The intended effect of this
rule is to 'warn mariners in waters where
72 COLREGS apply.

EFFECTIVE DATE: September 15, 1994.
FOR FURTHER INFORMATION CONTACT:
Commander K.P. McMahon, JAGC, 11.5.
Navy Admiralty Counsel, Office of the
Judge Advocate General Navy
Department, 200 Stovall Street,
Alexandria, VA 22332-2400, telephone
number; [703) 325-9734.
SUPPLEMENTARY INFORMATION: Pursuant
to the authority granted in 33 UL.S.C.

1605, the Department of the Navy
amends 32 CFR Part 706. This
amendment provides notice that the
Judge Advocate General of the Navy,
under authority delegated by the
Secretary of the Navy, has certified that
USS RUSSELL (DDG 59) is a vessel of
the Navy which, due to its special
construction and purpose, cannot
comply fully with 72 GOLREGS: Annex
1, paragraph 3(a) pertaining to the
location of the forward masthead light
in the forward quarter of the vessel, and
the horizontal distance between the
forward and after masthead lights;
Annex 1, paragraph 2(f)(i) pertaining to
placement of the masthead light or
lights above and clear of all other lights
and obstructions; Annex I, paragraph
3(c) pertaining to placement of task
lights not less than 2 meters from the
fore and aft centerline of the ship in the
athwartship direction; and Rule 21{a),
pertaining to the masthead light
unbroken arc of visibility over an arc of
the horizon of 225 degrees and visibility
from right ahead to abaft the beam of
22.5 degrees, without interfering with
its special function as a naval guided
missile destroyer. The judge Advocate
General has also certified that the lights
involved are located in closest possible
compliance with the applicable 72
COLREGS requirements.

Moreover, it has been determined, in
accardance with 32 CFR Parts 296 and
701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and
contrary to public interest since it is
based on technical findings that the
placement of lights on this vessel in a
manner differently from that prescribed

herein will adversely affect the vessel's
ability to perform its military functions.

List of Subjects in 32 CFR Part 706

Marine Safety, Navigation (Water),
and Vessels.

PART 706—[AMENDED]
Accordingly, 32 CFR Part 706 is
amended as follows:

1. The authority citation for 32 CFR
Part 706 continues to read:

Authority: 33 US.C. 1605.

2. Table Four of § 706.2 is amended
by:
. a. Adding the following vessel to
Paragraph 15:

Horizontal dis-
tance from the
fore and aft
centerline of
the vessel in
the athwart-
ship direction

Vessel No.

USS RUS-
_SELL.

DDG 59 1.91 meters.

b. Adding the following vessel to
Paragraph 16:

Oblstrucnon
angle relative
Vessel No. sh?p s haad-
ngs
USS RUS- DDG 59 92.62 thru
SELL 109.38°,

Table Five of § 706.2 [Amended]

3. Table Five of § 706.2 is amended by
adding the following vessel:

TABLE FIVE
Alter mast-
ovcad | - Foward | head fight
masthead | less than %
over all fiGhtmot § hip" Percentage
other fights | "ghtnotin Ship's horizontal
Vessel No. and Yomrdd len‘gth aft of separation
. quarter rward .
mr}s. imp_ Agr_(:; ﬁg;sm | attained
: ,'SEC. Annex
sec. 2(f) 1, sec. (3}a)
USS RUSSEEER A Sons e e SR | pbG 59 X X X 128
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Dated: September 15, 1994.
Approved:
H.E. Grant,

Rear Admiral, JAGC, U.S. Navy, Judge
Advocate General

{FR Doc. 84-28235 Filed 11-15-94; 8:45 am]
BILLING CODE 3810-AE-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-300353A; FRL-4908-4]
RIN 2070-AB78

Calcium Hypochlorite; Exemption
From Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document establishes an
exemption from the requirement of a
tolerance for residues of chlorine gas in
or on grapes when applied as a fumigant
postharvest by means of a chlorine
generator pad in accordance with good
agricultural practices. Chiquita Frupac
requested this expansion of the
tolerance exemption.

EFFECTIVE DATE: This regulation
becomes effective November 16, 1994.
ADDRESSES: Written objections and
hearing requests, identified by the
document control number, [OPP-
300353A], may be submitted to: Hearing
Clerk (1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. A copy of any
objections and hearing requests filed
with the Hearing Clerk should be
identified by the document control
number and submitted to: Public
Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person, bring copy of objections and
hearing request to: Rm. 1132, CM #2,
1921 Jefferson Davis Hwy., Arlington,
VA 22202. Fees accompanying
objections shall be labeled “Tolerance
Petition Fees" and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251.

FOR FURTHER INFORMATION CONTACT: By
mail: Ruth Douglas, Product Manager
(PM) 32, Registration Division (7505C),
Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Wastfield Building North, 6th Fl., 2800

Crystal Drive, Arlington, VA 22202,
(703)-305-7964.

SUPPLEMENTARY INFORMATION: In the
Federal Register of August 3, 1994 (59
FR 39504), EPA issued a proposed rule
that gave notice that under section
408(e) of the Federal Food, Drug, and
Cosmetic Act (FFDCA), 21 U.S.C.
346a(e), EPA proposed to exempt from
the requirement of a tolerance residues
of chlorine gas in or on grapes when
applied as a fumigant postharvest by
means of a chlorine generator pad. The
fumigation process uses polyethylene-
lined paper pads containing calcium
hypochlorite that are packed in grape
containers during shipment. Under
conditions of normal use, the pads are
not in direct contact with the grapes.
The moisture from inside the box and
the carbon dioxide produced by the
metabolic process of the fruit permeate
the pad, activating the release of
chlorine gas. The chlorine gas released
in the pad diffuses through the paper
and the polyethylene liner before
depositing on the grapes. The
exemption for chlorine generators
would not apply to the use of chlorine
gas during food processing or as a food-
contact surface sanitizer since these
uses are under the jurisdiction of the
Food and Drug Administration.

There were no comments or requests
for referral to an advisory committee
received in response to the proposed
rule.

The data submitted on the proposal
and other relevant material have been
evaluated and discussed in the
proposed rule. Based on the data and
information considered, the Agency
concludes that the tolerance exemption
will protect the public health.
Therefore, the tolerance exemption is
established as set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
and/or request a hearing with the
Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be :
accompanied by the fee prescribed by
40 CFR 180.33(1). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied

upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32)

Under Executive Order 12866 (58 FR
51735, Oct. 4, 1993), the Agency must
determine whether the regulatory action
is “significant” and therefore subject to
review by the Office of Management and
Budget (OMB) and the requirements of
the Executive Order. Under section 3(f).
the order defines a *'significant
regulatory action as an action that is
likely to result in a rule (1) having an
annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities (also
referred to as ‘‘economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement,
grants, user fees, or loan programs or the
rights and obligations or recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Pursuant to the terms of the Executive
Order, EPA has determined that this
rule is not “significant™ and is therefore
not subject to OMB review.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities: A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.
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Dated: November 2, 1992.
Stephen L. Johnson,
Director, Registration Divisian, Officeof
Pesticide Programs.

Therefore, 40 CFR part 1807s
smended as follows:

PART 180—[AMENDED)]

1. The authority citation for part 180
continues to read as Tollows:

Authority: 21 11.5.C. 346a.and 371.

2. Section 180.1054 is revised to read
as follows:

§180.1054 Calcium hypochiorite;
exemptions from the requirementof a
tolerance.

(a) Calcium hypochlorite is exempted
from the requirement of a tolerance
when used preharvest er postharvest in
solution on all Taw agricultural
commodities,

(b) Calcium hypochlarite is exempted
from the requirement of a tolerance in
or on grapes when wsed &8s a fumigant
postharvest by means of achlorine
generator pnﬂ
[FR Doc. '94~28142 Filed 11-15-94; 8:35 am]
BILLING CODE '8560-50-F

40 CFR Parts 180 and 186

[PP 6F 3372 and FAP 6H5497/R2085; FRL—
4917-8]

RIN 2070-AB78

Pesticide Tolerances and Feed
Additive Regulations for Triflumizole

AGENCY: Envirenmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes
tolerances for the combined residues of
the fungicide triflumizole and its
metabolites im ar.on various agricultural
commodities. Uniroyal Chemical Co.
petitioned for these maximum :
permissible levels for residues of the
fungicide.

EFFECTIVE DATE: October 31, 1994,
ADDRESSES: Wiritten ohjections and
hearing requests, identified by the
document control number, (PP 6F3372
and FAP 6H5497/R2085], may be
submitted to; Hearing Clerk (1300),
Environmental Protection Agency, Rm.
M3708, 401 M St., SW., Washington DC
20460. A copy of any objections and
hearing reg filed wvith the Hearing
Clerk should be identified by the
document control number and
submitted to: Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of

Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washingten, D€ 20460. In person bring
a copy of the objections and hearing
requests to Rm. 1132,CM #2, 1921
Jefferson Dawvis Hwy., Arlington, VA
22202, Fees accompanying objections
shall be 1abeled “Tolerance Petition
Fees' and forwarded to: BEPA
Headquarters Acconnting Operations

- Branch, OPP {Tolerance Fees), P/O. Box

360277M, Pittsburgh, PA 15251.
FOR FURTHER INFORMATION CONTACT: By
mail: Leonard S. Cole, Jr., Acting
Product Manager (PM) 21, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location and telephone
number: Rm. 227, CM #2, 1921 Jefferson
Davis Hwy., Arlington, VA 22202, (703)-
305-6300.
SUPPLEMENTARY INFORMATION: EPA
issued a notice, published in the
Federal Register of March 19, 1986 (51
FR 9514), which announced that
Uniroyal Chemical Co. (Uniroyal), 74
Amity Rd., Bethany, CT 06542-3402,
had submitted pesticide petition (PP)
6F3372 proposing to-amend 40 CFR part
180 by establishing telerances for the
combined residues of the fungicide
triflumizole, 1+(1-{{4-chloro-2-
(trifluoramethyl)phenyl)imino)-2-
propoxyethyl)-1H-imidazole and its
aniline-containing metabolites 4-chloro-
2-trifluoromethylaniline, N-4-chloro-2-
triflueromethylaniline and N-{4-chlero-
2-trifluoremethylphenyl)-
propoxyacetamide, in or on the
following commodities: apples at 0.1
part permillion (ppm); cattle, fat, meat,
and meat byproducts {mbyp) at 0.05
ppm; grapes at0.3 ppm; hags, fat, meat,
and mbyp at 0.05 ppm; milk at 0.05
ppm; pears at-0.1 ppm; and poultry,
eggs, fat, meat, and mbypat0.05 ppm.
Unirvoyal also submitted feed additive
petition (FAP) 6H5497 propaesing to
amend 21 CFR part 193 (redesignated in
the Federal Register of june 29, 1988
(53 FR 24666), as 40 CFR part 186) by
establishing a regulation permitting the
combined residues of the fungicide
described above in or on the following
commodities: apples, dried at 3.0 ppm;
apple pomace, dry &t 1.0 ppm; apple
pomage, wet at 3.0 ppm; grape juice at
1.0 ppm; grape pomace, dry at 1.0 ppm;
grape pomace, wet &t 4.0 ppm; raisins at
1.0 ppm; and raisin waste at 2.0 ppm.
Uniroyea! amended these petitions, as
announced in the Federal Registers of
October5, 1988 (53 FR 39131), March
10, 1993 (58 ¥R 13262), and October 21,
1993 (58 FR 54350). These amendments
changed the tolerances to the following:

apples ati0.5 ppm; grapes at 2.5 ppm;

pears at 0.5 ppm; meat of cattle, goats,
hogs, horses, poultry, and sheep at 0.05
ppm; milk, eggs, and poultry fat at 0.05
ppm; meat byproducts of poultry at 0.1
ppm; medt by-products and fat of cattle,
goats, hogs, horses, and sheep at 0.5
ppm; apple pomace at 2.0 ppm; grape
pomace &t 15,0 ppm; and raisin waste at
10.0 ppm. Uniroyal also changed the
chemical expression for the fungicide to
combined residues of the fungicide
triflumizole, 1-(2-{{4-chloro-2-
(triflnoromethyl)phenyl)imino)-2-
propoxyethyl)-1H-imidazole, the
metabolite 4-chloro-2-hydroxy-6-
trifluoromethylaniline sulfate {in raw
agricultural.commodities of animal
origin only), and other metabalites
containing the a-chloro-2-
trifluoromethylaniline moiety,
calculated as the parent compoeund.

No comments were received in
response to any of the above Federal
Register notices.

The scientific data submitted in the
petition and other relevant material
have been evaluated. By way of public
reminder, this notice also reiterates the
registrant's responsibility, under section
6{a)(2) of FIFRA, to submit additional
factual information regarding adverse
effects on the environment and to y
human health by the pesticide. The
toxicological data considered in support
of the tolerances include:

1. A 2-year rat feeding chronic
toxicity/carcinogenicity study (negative
forcarcinagenicity) with a no-
observable-effact devel (NOEL) for liver
effects [lowest dose tested was 100 ppm
(4.1 mg/kg/day)l.

2. A 2-year mouse feeding/
carcimogenicity study {(negative for
carcinogenicity) with a systemic NOEL
of 100 ppm (16.2 mg/kg/day for males,
21.7 mg/kg/day for females) and an LEL
of 400 ppm (67.4 mg/kg/day for males,
88.1 mg/kg/day for females).

3. A 3-month feeding study in rats
with a NOEL of 200 ppm (10 mg/kg/day)
and a lowest-effect-level (LEL) of 2,000
ppm (100 mg/kg/day).

4. A 3-month feeding study with mice
with a NOEL of 200 ppm [30 mg/kg/day)
and an LEL of 2,000 ppm (300 mg/kg/
day).

5. A 30-day feeding study with rats
witha NOEL of 200 ppm (10 mg/kg/day)
and an LEL 0f 2000 ppm (100 mg/kg/
day).

6. A 30-day feeding study with mice
with a NOEL of 200 ppm {30 mg/kg/day
and an LEL of 2/000 ppm (300 mg/kg/
day).

7. A 1-year feeding study with beagle
dogs with a NOEL of 300 ppm (10.0 mg/
kglday for males, 10.7 mg/ke/day for
females) and an LEL of 1,000 ppm (34.1
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mg/kg/day for males, 35.2 mg/kg/day for
females).

8. Three developmental toxicity
studies in rats (considered together)
with a maternal NOEL of 10 mg/kg/day
and maternal LEL of 35 mg/kg/ day. The
developmental toxicity NOEL was 10
mg/kg/day, and the developmental
toxicity LEL was 10 mg/kg/day.

9. Two developmental toxicity studies
in rabbits (considered together) with a
maternal NOEL of 50 mg/kg/day and a
maternal LEL of 100 mg/kg/day. The
developmental toxicity NOEL was 50
mg/kg/day and the developmental
toxicity LEL was 100 mg/kg/day.

10. Two three-generation
reproduction studies in rats (when
considered together) with a
reproductive toxicity NOEL of 30 ppm
(1.5 mg/kg/day) and a reproductive
toxicity LEL of 70 ppm (3.5 mg/kg/day).
Triflumizole is considered a
reproductive toxicant.

11. Triflumizole was negative for
mutagenicity in the mitotic gene
conversion test, rec assay test, in vitro
mouse micronucleus test, reverse
mutation in Salmonella and E. coli test
and unscheduled DNA synthesis test.

The Office of Pesticide Programs’
Health Effects Division Carcinogenicity
Peer Review Committee has classified
triflumizole in Group E (evidence of
non-carcinogenicity for humans). This
classification is based on the Agency's
Guidelines for Carcinogen Risk
Assessment published in the Federal
Register of September 24, 1986 (51 FR
33992). The Agency has chosen to use
the reference dose calculations based
upon chronic toxicity effects to estimate
human dietary risk from triflumizole
residues since carcinogenicity is not a
concern with this chemical.
Additionally, an estimate of human
dietary risk for acute effects was
determined using a reference dose based
upon the NOEL taken from three
developmental toxicity studies in the rat
considered together.

The reference dose (RfD) for chronic
effects was established at 0.015 mg/kg
body weight/day, based on the NOEL of
1.5 mg/kg/day for the three-generation
reproductive toxicity study in rats and
an uncertainty factor of 100. The
Theoretical Maximum Residue
Contribution (TMRC) is estimated at
0.002221 mg/kg bodyweight/day and
utilizes 14.8 percent of the RfD for the
general population of the 48 States. The
percentages of the RfD for the most
highly exposed subgroups, nonnursing
infants (less than 1 year old) and
children (1 to 6 years old), ate 61.2%
and 41.2%, respectively. The TMRC was
calculated based on the assumption that
triflumizole occurs at the maximum

legal limit in all of the dietary
commodities for which tolerances are
proposed. Even with this probable large
overestimate of exposure/risk, the
TMRC is well below the RfD for the
population as a whole and for each of
the 22 subgroups considered. Thus,
there does not appear to be any dietary
concern due to chronic effects.

The acute exposure analysis evaluates
individual food consumption and
estimates the distribution of single day
exposures through the diet for the U.S.
population and certain subgroups. The
analysis assumes uniform distribution
of triflumizole in the commodity
supply. Since the toxicological effect to
which high end exposure is being
compared in this analysis is
developmental toxicity, the population
group of interest is females aged 13
years and above. This subgroup most
closely approximates women of child
bearing age. The Margin of Exposure
(MOE) is a measure of how closely the
high end exposure comes to the NOEL
and is calculated as-the ratio of the
NOEL to the exposure. The Agency is
not generally concerned about MOEs of
100 or above when the toxicological
endpoint to which the exposure is
compared is taken from an animal
study. In this acute exposure analysis,
the calculated exposure of those
individuals most highly exposed (0.02
mg/kg bwt/day) was compared to the
NOEL of 10 mg/kg bwt/day to get an
MOE of at least 500. This means that
those individuals most highly exposed
to triflumizole through these proposed
uses would receive at most 1/500th of
the dose that represents the NOEL in
animals for developmental toxicity. Less
than 1% of the population of females 13
years and over would be exposed to
triflumizole at levels of 0.02 mg/kg bwt/
day or greater. Based on the risk
estimates arrived at in this analysis, it
appears that acute dietary risk from the
proposed uses of triflumizole is not of
concern.

The nature of the residue in plants
and animals is adequately understood,
and adequate analytical methods are
available for enforcement purposes. The
enforcement methodology has been
submitted to the Food and Drug
Administration for publication in the
Pesticide Analytical Manual, Vol. il
(PAM 1I). Because of the long lead time
for publication of the method in PAM 11,
the analytical methodology is being
made available in the interim to anyone
interested in pesticide enforcement
when requested from: Calvin Furlow,
Public Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401

M St., SW., Washington, DC 20460.
Office location and telephone number:
Rm. 1132, CM #2, 1921 Jefferson Davis
Hwy., Arlington, VA 22202, (703)-305-
5232.

The pesticide is considered useful for
the purpose for which the tolerances are
sought. Based on the information and
data considered, the Agency has
determined that the tolerances
established by amending 40 CFR parts
180 and 186 will protect the public
health. Therefore, the tolerances are
established as set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
to the regulation and may also request
a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the
address given above (40 .CFR 178.20). A
copy of the objections and/or hearing
requests filed with the Hearing Clerk
should be submitted to the OPP docket
for this rulemaking. The objections
submitted must specify the provisions
of the regulation deemed objectionable
and the grounds for the objections (40
CFR 178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(1). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is génuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
confrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justily
the action requested (40 CFR 178.32).

Under Executive Order 12866 (58 IR
51735, Oct. 4, 1993), the Agency must
determine whether the regulatory action
is “‘significant” and therefore subject to
all the requirements of the Executive
Order (i.e., Regulatory Impact Analysis,
review by the Office of Management and
Budget (OMB)). Under section 3(f), the
order defines *significant” as those
actions likely to lead to a rule (1) having
an annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition.
jobs, the environment, public health or
safety, or State, local or tribal
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governments or communities (also
known as “‘economically significant”);
(2) creating serious inconsistency or
otherwise interfering with an action
taken or planned by another agency; (3)
materially altering the budgetary
impacts of entitlement, grants, user fees,
or loan programs; or (4) raising novel
egal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Pursuant to the terms of this
Executive Order; EPA has determined
that this rule is not “significant” and is
re not subject to OMB review.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
ising tolerance levels or
stablishing exemptions from teolerance
requirements donot have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180 and
186

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Feed
additives, Pesticides and pests,
Reporting and recordkeeping
requirements,

Dated: October 31, 1994.

Daniel M. Barolo,
Director, Office of Pesticide Programs.

Therefore, chapter I of the title 40 of
the Code of Federal Regulations is
amended as follows:

PART 180—[AMENDED]

1. In part 180;

a. The authority citation for part 180
continues to read as follows:
Authority: 21 U.S.C. 346a and 371.

b. By adding new § 180.476, to read as
follows:

the

§180.476 Triflumizole; tolerances for
residues.

(a) Tolerances are established for the
tombined residues of the fungicide
triflumizole, 1-(1-((4-chloro-2-
(trifluoromethyl)phenyl)imino)-2-
Propoxyethyl)-1H-imidazole, and its
metabolites containing the 4-chloro-2-
trifluoromethylaniline moiety,
talculated as the parent compound, in
oron the following raw agricultural
tommodities:

Parts per
million

(b) Tolerances are established for the
combined residues of the fungicide
triflumizole, 1-(1-((4-chloro-2-
(trifluoromethyl)phenyl)imino)-2-
propoxyethyl)-1H-imidazole, the
metabolite 4-chloro-2-hydroxy-6-
trifluoromethylaniline sulfate, and other
metabolites containing the 4-chloro-2-
trifluoromethylaniline moiety,
calculated as the parent compound, in
or on the following raw agricultural
commodities of animal origin:

Commodity P;’;ﬁo‘?‘er
CattiE it o L S M e St e 0.5
Cattie, meat 0.05
" Cattle; MbYP: .o 0.5
EQQs Ll e 0.05
Goats, fat ....... 0.5
Goats, meat ...... 0.05
Goats, mbyp 0.5
Hogs, fat ........ 0.5
Hogs, meat ... 0.05
Hogs, mbyp .... 0.5
Horses, fat ... 0.5
Horses, meat .... 0.05
Horses, mbyp .... 0.5
MK N eciiesvonasons 0.05
Poultry, fat ... 0.05
Poultry, meat 0.05
Poultry, mbyp .... 0.1
Sheep, fat ......... 0.5
Sheep, meat 0.05
Sheep, mbyp 0.5
‘PART 186—[AMENDED]
2. In part 186:

a. The authority citation for part 186
continues to read as follows:

Authority: 21 U.S.C, 348.

b. By revising § 186.5850, to read as
follows:

§186.5850 Triflumizole.

Tolerances are established for the
combined residues of the fungicide
triflumizole, 1-(1-((4-chloro-2-
(trifluoromethyl)phenyl)imino)-2-
propoxyethyl)-1H-imidazole, and its
metabolites containing the 4-chloro-2-
trifluoromethylaniline moiety,
calculated as the parent compound, in
or on the following processed feed
commodities when present therein as a
result of application to growing crops:

Commodity Pgwri‘l‘le'i A
Apple pomace ... 2.0
Grape pomace ... 15.0
Raisin waste. .....c.cccumcmmsaianiass 10.0

[FR Doc. 94-28141 Filed 11-15-94; 8:45 am]
BILLING CODE 6560-50-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Public Health Service

42 CFR Part 59a
RIN 0205-AES55

National Library of Medicine Grants

AGENCY: National Institutes of Health,
Public Health Service, DHHS.
ACTION: Final rule.

SUMMARY: The National Institutes of
Health is amending the regulations
governing certain National Library of
Medicine (NLM]) grants to conform the
maximum award amount set forth in the
regulations to the maximum award
amount set forth in the NIH
Revitalization Act of 1993. The NIH
Revitalization Act of 1993 increased the
maximum award amount for an NLM
grant for basic resources from $750,000
to $1,000,000. The regulations are being
amended to reflect this statutory change.
EFFECTIVE DATE: This amendment is
effective on November 16, 1994.
FOR FURTHER INFORMATION CONTACT:
Mr. Jerry Moore, Regulatory Affairs
Officer, National Institutes of Health,
Building 31, Room 3B11, 9000 Rockville
Pike, Bethesda, Maryland 20892-0001,
telephone (301) 496-2832 (this isnot a
toll-free number).
SUPPLEMENTARY INFORMATION: ThHe
National Institutes of Health is
amending the regulations at 42 CFR part
59a, subpart A, governing NLM grants
for establishing, expanding, and
improving basic medical library
resources, authorized by section 474 of
the Public Health Service (PHS) Act, as
amended, by revising the introductory
sentence of paragraph (b) of § 59a.5 to
set forth a maximum award amount of
$1,000,000. This action is being taken so
that the regulations will accurately
reflect the new statutory limit of
$1,000,000 on these grants.

Additionally, Public Law 103-227,
enacted on March 31, 1994, prohibits
smoking in certain facilities in which
minors will be present. The Department
of Health and Human Services is now
preparing to implement the provisions
of that law. Until those implementation
plans are in place, PHS continues to
strongly encourage all grant recipients
to provide a smoke-free workplace and
promote the nonuse of all tobacco
products.

Under sections 553(b)(3)(B) and 553
(d) (1) and (3) of title 5, United States
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Code, notice; public comment, and
delayed effective date procedures have
been waived for this amendment based
on a finding of good cause. These
procedures for ensuring public
participation in the rulemaking process
and time for compliance are
unnecessary because the change has
already been made by section 1401 of
Public Law 103-43 and it relieves the
current restriction in the regulations
limiting grant award amounts.

Regulatory Impact Statement

Executive Order 12866 of September
30, 1993, Regulatory Planning and
Review, requires the Department to
prepare an analysis for any rule that
meets one of the E. 0. 12866 crileria for
a significant regulatory action; that is,
that may—

Have an annual effect on the economy
of $100 million or more or adversely
affect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal, governments or communities;

Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

Materially alter the budgetary impact
of entitlements, grants, user fees, or loan
programs or the rights and-obligations of
recipients thereof; or

Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in E.O. 12866.

In addition, the Department prepares
a regulatory flexibility analysis, in
accordance with the Regulatory
Flexibility Act of 1980 (5 U.S.C. chapter
6), if the rule is expected to have a
significant impact on a substantial
number of small entities.

For the reasons outlined below, we do
not believe this rule is economically
significant nor do we believe that it will
have a significant impact on a
substantial number of small entities. In
addition, this proposed rule is not
inconsistent with the actions of any
other agency.

This rule merely codifies the
maximum award amount established by
law for NLM grants awarded under part
59a, subpart A, thereby conforming the
regulations governing the grants to the
NIH Revitalization Act of 1993, The
grant program does not have a
significant economic or policy impact
on a broad cross-section of the public,
Furthermore, this rule would only affect
those institutions, organizations, or
agencies authorized or qualified to carry
on the functions of a medical library
that are interested in participating in the
program, subject to the normal

-

accountability requirements for program
participation. No institution,
organization, or agency is obligated to
participate in the program,

For these same reasons, the Secretary
certifies this proposed rule will not have
a significant economic impact on a
substantial number of small entities,
and that a Regulatory Flexibility
Analysis, as defined under the
Regulatory Flexibility Act of 1980, is not
required. .

Paperwork Reduction Act of 1980

This final rule does not contain any
information collection, recordkeeping,
or disclosure requirements subject to
Office of management and Budget
(OMB) review and approval under the
Paperwork Reduction Act of 1980 (44
U.S.C. chapter 35).

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance (CDFA) numbered program
affected by this final rule is: 93.879
Medical Library Assistance.

List of Subjects in 42 CFR Part 59a

Grant programs-Health; Libraries;
Medical research.
Dated: October 28, 1994,
Philip R, Lee,
Assistant Secretary for Health,
Approved: November 9, 1994,
Donna E. Shalala,
Secretary.

For the reasons set out in the
preamble, subject A of part 59a, title 42
of the Code of Federal Regulations, is
amended as set forth below.

PART 59a—NATIONAL LIBRARY OF
MEDICINE GRANTS

Subpart A—Grants for Establishing,
Expanding, and Improving Basic
Resources

1. The authority citation for subpart A
of part 59a continues to read as follows:

Authority: 42 U.S.C. 286b-2, 286b-5.

2. Section 59a.5 is amended by
revising the introductory sentence in
paragraph (b) to read as follows:

§5%a.5 Awards.

* * * * *

(b) Determination of award emount.
An Award may not exceed $1,000,000
or other amount established by law for
any fiscal year. * * *

* * * ~ *

[FR Doc. 94-28322 Filed 11~15-94; 8:45 am}
BILLING CODE 4140-01-P-M :

FEDERAL MARITIME COMMISSION

46 CFR Parts 502, 503, 510, 514, 540,
and 583

[Docket No. 94—14]

Update of Existing Filing and Service
Fees

AGENCY: Federal Maritime Commission.
ACTION: Final rule.

SUMMARY: The Federal Maritime
Commission (*Commission” or "“FM(")
is revising its fees for (1) filing petitions,
complaints, and special docket
applications; (2) providing various
public information services, such as
lists of non-vesgel-operating common
carriers ("*'NVOCCs"), record searches
and document copying; (3) filing
applications for freight forwarder
licenses, performance and casualty
certificates for cruise operators, and for
admission to practice before the
Commission; and (4) providing various
services related to the Commission’s
Automated Tariff Filing and Information
System. These revised fees reflect
current costs to the Commission,

EFFECTIVE DATE: Effective January 1.
1995.

FOR FURTHER INFORMATION CONTACT:
Jeremiah D. Hospital or George S.
Smolik, Bureau of Trade Monitoring and
Analysis, Federal Maritime
Commission, 800 North Capitol Street,
NW., Washington, DC 20573-0001,
(202) 523-5790.

SUPPLEMENTARY INFORMATION: The
Commission published a Notice of
Proposed Rulemaking in the Federal
Register on July 28, 1994, 59 FR 38411,
(*“NPR” or “Proposed Rule”),?
proposing to update its existing filing
and service fees. The NPR noted that the
Independent Offices Appropriation Act
(“I0AA"), 31 U.S.C. 9701, permits it to
establish fees for services and benelits
that the Commission provides to
specific recipients. The NPR also
pointed out that the primary guidance
for implementation of IOAA is Office o!
Management and Budget (“OMB")
Circular A-25. as revised July 8, 1993
OMB Circular A-25 requires that a
reasonable charge be made to each
recipient for a measurable unit or
amount of Federal Government service
from which the recipient derives a
benefit, in order that the Government
recover the full cost of rendering that

100 the same day, the Commigsion also .
published in the Federal (59 FR 38418} &
companion Notice of Proposed Rulemaking in
Docket No. 94-15, New Filing Fees, proposing 10
implement new fees for, among other things, taril!
and agreemnent filings.
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service. OMB Circular A-25 further
provides that costs be determined or
estimated from the best available
records in the agency, and that cost
computations shall cover the direct and
indirect costs to the Government of
carrying out the activity.

The NPR advised that the FMC’s
existing filing and service fees have
been in effect since 1983, and that they
no longer reflected the Commission’s
actual costs for providing these services.
The Commission, accordingly, proposed
to update its fees to reflect current costs.

Fourteen entities filed comments in
response to the NPR regarding user fees:
CV International, Inc.; Tampa Port
Authority; Seariders,International, Inc.;
the Inter-American Discussion
Agreement;? Puerto Rico Maritime
Shipping Authority; Matson Navigation
Company, Inc.; The Joint Carrier
Group;* Hanjin Shipping Co., Ltd.; Cari-
Freight Shipping Co. Ltd.; Caribbean
Shipowners Association; Lykes Bros.
Steamship Co., Inc. (‘‘Lykes”’);
Transportation Services Incorporated;
and the Japan Conferences.* The
National Industrial Transportation
League (“NIT League”) s filed late
comments, which are also being
considered. :

The commenters represent a variety of
industry interests: individual ocean
common carriers, ocean freight
conferences and other aligned
agreement parties, ocean freight
forwarders, NVOCCs, a tariff publisher,
ashipper's group, and a port authority.
Cenerally, the commenters oppose the
Commission's proposed fee increases as
being unfair and burdensome on the
industry.

On specific fee increases, Lykes and
the NIT League object to the proposed
fee for special docket applications. They
argue that the increase from $25 to $86
is out of proportion and unfair. Both
urge that the Commission consider a
more modest increase to avoid a chilling
effect on potential applicants. Lykes
suggests a fee of $50 or $60.

_The NIT League opposes proposed fee
increases for filing petitions, formal and
e —

*Conferences represented by the Inter-American
on Agreement are: the Inter-American

it Conference; Brazil/Puerto Rico and U.S.

! Islands Conference; River Plate/Puerto Rico
1.S. Virgin Islands Conference; and the Inter-
American Freight Conference-Pacific Coast Area.

*See Appendix A to this document.

“The Conferences are; the Trans-Pacific Freight
Conference of Japan, the Japan-Atlantic and Gulf
Freight Conference, the Japan-Puerto Rigo & Virgin
Islands Freight Conference, and their member lines.

{0 represent some 1,400 shippers and groups/
dssociations of shippers conducting industrial and/
O commercial enterprises, large, medium, and
small, throughout the United States-and
Wternationally

“The NIT League is'a voluntary organization said

informal complaints, and for providing
information to the public. The League
argues that the proposed fees do not
represent a reasonable value for the
service provided and that no public
policy is served by such fees. The
ultimate effect, it claims, could be to
discourage petitioners or complainants
from raising valid claims or causes with
the Commission.

The Japan Conferences oppose the
proposed fee increase for special
permission applications. They submit
that the fee for special permission
applications was recently increased to
$100 from $90, and that they are
experiencing an increasing need to seek
special permission authority to deviate
from the Commission’s tariff filing
regulations. Further, they argue that
these requests benefit shippers and
consignees, not carriers.

The only other specific fee increase to
elicit a comment is the proposed
registration fees for the Commission's
Automated Tariff Filing and Information
System (‘“ATFI"”). Lykes believes the
proposed fees are disproportionately
high because it discerned no
appreciable increase in the procedures
for requesting additional logons for
ATFL

The general statements opposing the
proposed increased fees are
unpersuasive. As pointed out in the
NPR, it has been over eleven years since
the Commission last reviewed its costs
in providing these services. The
proposed fee increases only reflect the
increased costs to the Commission in
providing these services.

The Commission also does not agree

‘with those comments suggesting that the

proposed increase for special docket
applications is too high and unfair, and
would have a chilling effect on potential
applicants. The proposed increase is
justified on a cost basis. In cases where
the amount to be refunded or waived is
less than the filing fee, an applicant can
request a waiver of the fee under FMC
rules, as revised herein. Therefore, we
do not see the reyised fee having a
chilling effect on potential applicants.
NIT League’s comments opposing the
increases for filing petitions, formal and
informal complaints, and for providing
information to the public also are
unpersuasive. As with every proposed
increase, the proposed increases for
these services reflect only the increased
cost to the Commission in providing the
services. These fees should not create an
undue burden nor cause a chilling effect

.on potential complainants. As noted

above, prospective complainants may
request a waiver of the specific fees
under the Commission’s rules, if they

believe an applicable fee causes an
undue hardship.

The Japan Conferences’ opposition to
the fee increase for special permission
applications is based on the fact that the
fee was recently increased and that
these requests benefit shippers and
consignees, not carriers. It is immaterial
whether or not this application fee was
recently increased; the fact remains that
the proposed fee reflects the current cost
to the Commission for processing these
applications. Although there is a benefit
for shippers, we find this benefit
incidental to the direct benefit a carrier
derives for being allowed to deviate
from statutory notice requirements.

Lykes' concerns about the increased
fees for ATFI registration are
unfounded. The proposed fees simply
reflect the Commission's costs in
processing and verifying the validity of
registration requests as well as creating
an organizational record for the
registrant in the ATFI system.

The other proposed increased fees in
this proceeding, for example
applications for freight forwarder
licenses and passenger vessel
certifications, elicited no direct
comment and are adopted as final.
Appendix B to this document contains
a summary list of the revised fees.

Lastly, Lykes raises an additional
issue regarding the proposed ATFI fees
that deserves comment. Lykes suggests
that the Commission set aside a certain
percentage of its ATFI user fees for
system enhancements. Whatever the
merits of this proposal otherwise, the
IOAA and OMB Circular A-25 do not
permit user fee collections to be used to
offset costs of activities that are not
related to the specific service the
Commission is performing for an
identifiable recipient.

In keeping with OMB guidelines, the
Commission intends to update its fees
on an annual basis. In updating its fees,
the Commission will incorporate
changes in the wages and salaries of its
employees into direct labor costs
associated with its services, and
recalculate its indirect costs (overhead)
based on current level costs.

The Commission, in its latest
amendment to 46 CFR Part 502, omitted
a reference to *‘Pub. L. 88-777" in its
Authority statement (58 FR 36848, July
19, 1993). This omission is corrected in
this document.

The Commission again certifies
pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), that this Final Rule will not have
a significant economic impact on a
substantial number of small entities,
including small businesses, small
organizational units, and small
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governmental jurisdictions. The
Commission recognizes that these
revised fees may have an impact on the
shipping industry, but not of the
magnitude that would be contrary to the
requirements of the Regulatory
Flexibility Act. For the most part,
entities impacted by the revised fees are
ocean common carriers, who
traditionally have not been viewed as
small entities. Fees collected from the
general public for Commission
information recover the total cost to the
Commission for providing specific
services. Fees for filing petitions, and
formal and informal complaints do not
impose an undue burden nor have a
chilling effect on filers. Furthermore,
Commission regulations provide for
waiver of fees for those entities that can
make the required showing of undue
hardship.

This Final Rule does not contain any
collection of information requirements
as defined by the Paperwork Reduction
Act of 1980, as amended. Therefore,
OMB review is not required.

List of Subiects ’
46 CFR Part 502

Administrative practice and
procedure, Claims, Equal access to
~justice, Investigations, Lawyers;
Reporting and recordkeeping
requirements.

46 CFR Part 503

Classified information, Freedom of
information, Privacy, Sunshine Act.

46 CFR Part 510 .

Freight forwarders, Maritime carriers,
Reporting and recordkeeping
requirements, Surety bonds.

46 CFR Part 514

Freight, Harbors, Maritime carriers,
Reporting and recordkeeping
requirements. :

46 CFR Part 540

Insurance, Maritime carriers,
Penalties, Reporting and recordkeeping
requirements, Surety bonds.

46 CFR Part 583

Freight, Maritime carriers, Reporting
and recordkeeping requirements, Surety
bonds.

Pursuant to 5 U.S.C. 553, the
Independent Offices Appropriations
Act, 31 U.S.C. § 9701, and section 17 of

the Shipping Act of 1984, 46 U.S.C. app.

§ 1716, the Commission amends title 46
of the Code of Federal Regulations as

follows:

PART 502—RULES OF PRACTICE AND
PROCEDURE

1. The authority citation for Part 502
is revised to read as follows:

Authority: § U.8.C. 504, 551, 552, 553,
556(c), 559, 561-568, 571~596; 12 U.S.C.
1141j(a); 18 U.S.C. 207; 26 U.S.C. 501{c){3);
23 1.S.C. 2112(a); 31 U.S.C. 8701; 46 U.S.C.
app. 817, 820, 826, 841a, 1114(b), 1705,
1707-1711, 1713-1716; E.O. 11222 of May 8,
1965 (30 FR 6469); 21 U.S.C. 853a; and Pub.
L. 88-777 (46 11.S.C. app. 8174, 817e).

Subpait E—Proceedings; Pleadings;
Motions; Replies

2. Section 502.62(f) is revised to read
as follows:

§502.62 Complaints and fee.
* * * * *

(f) The complaint shall be
accompanied by remittance of a $166
filing fee.

» ® ~ . »

3. Section 502.68(a}(3) is revised to

read as follows:

§502.68 Declaratory orders and fee.

(a) LIS S

(3) Petitions shall be accompanied by
remittance of a $162 filing fee.

4. Section 502.69(b) is revised to read
as follows:

§502.69 Petitions—general and fee.
{b) Petitions shall be accompanied by
remittance of a $162 filing fee. [Rule 69.]

Subpart F—Settlement; Prehearing
Procedure

5. Section 502.92(a)(3](ii) is revised to
read as follows:

§502.92 Special docket applications and
fee.

(u) R® X

(3 > > *

(ii) The application for refund or
waiver must be accompanied by
remittance of an $86 filing fee,

* L ~ » -

Subpart K—Shortened Procedure

6. The last sentence of § 502.182 is
revised to read as follows:

§502.182 Complaint and memorandum of
facts and arguments and filing fee.

* * * The complaint shall be
accompanied by remittance of a $166
filing fee. [Rule 182.)

Subpart S—informal Procedure for
Adjudication of Smali Claims

7. The last sentence of § 502.204(b) is
revised to read as follows:

§502.304 Procedure and filing fee.

» -~ »* *

(b) * * * Such claims shall be
accompanied by remittance ofa $63
filing fee.

» - - *

Subpart U—Conciliation Service

8. The last sentence of § 502.404(a) is
revised to read as follows:

§502.404 Procedure and fee.

(a)* * * Therequest shall bé
accompanied by remittance of a $61
service fee.

L » - > L

PART 503—PUBLIC INFORMATION

9. The authority citation for Part 503
is revised to read as follows:

Authority: 5 U.8.C, 552, 552a, 552b, 553
31 U.S.C. 9701; E.O. 12356, 47 FR 14874
15557, 3 CFR 1982 Comp., p. 167.

Subpart E—Fees

10. The introductery paragraph of
§503.41 is revised to read as follows

§503.41 Policy and services avaiiable.

Pursuant to policies established by
Congress, the Government’s costs for
services provided to identifiable persons
are to be recovered by the payment of
fees (Independent Offices
Appropriations Act, 31 U.S.C. 9701 and
Freedom of Information Reform Act of
1986, October 27, 1986, 5 U.S.C. 552).
Except as otherwise noted, it is the
general policy of the Commission not to
waive or reduce service and filing fecs
contained in this chapter. In
extraordinary situations, the
Commission will accept requests for
waivers or fee reductions. Such requests
are to be made to the Secretary of the
Commission at the time of the
information request or the filing of
documents and must demonstrate tha!
the waiver or reduction of a fee is in the
best interest of the public, or that
payment of a fee would impose an
undue hardship. The Secretary will
notify the requestor of the decision to
grant or deny the request for waiver or
reduction.

- * - ~ *

11. In § 503.43, paragraphs (c){(1) (i)
and (ii), the first sentence of paragraph
(c)(2), paragraph (c)(3)(ii), paragraph
(c)(4), paragraphs (d)(1), {2), and (3), and
paragraph (e) are revised; paragraphs ()
and (i) are removed; paragraphs (g), (1.
and (j) are redesignated paragraphs (1),
(g), and (h); and newly designated
paragraphs (f) and (g) are revised to read
as follows:
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§503.43 Fees for services.

* = » - »

{c) 2SR
1 * % &

(i) Search will be performed by
clerical/administrative personnel at a
rate of $15.00 per hour and by
professional/executive personnel at a
rate of $30.00 per hour.

(if) Minimum charge for record search
is $15.00.

(2) Charges for review of records to
determine whether they are exempt
from disclosure under § 503.35 shall be
assessed to recover full costs at the rate
of $63.00 per hour. * * *

[3] * Kk *

(1) ® PR

(ii) By Commission personnel, al the
rate of five cents per page (one side)
plus $15.00 per hour.

[111]' * *

(4) The certification and validation
(with Federal Maritime Commission
seal) of documents filed with or issued
by the Commission will be available at
$70.00 for each certification.

((” » Wk

(1) Orders, notices, rulings, and
decisions (initial and final) issued by
Administrative Law Judges and by the
Commission in all formal docketed
proceedings before the Federal Maritime
Commission are available at an annual
subscription rate of $278.

(2) Final decisions (only) issued by
the Commission in all formal docketed
proceedings before the Commission are
available at an annual subscription rate
of $223.

(3) General rules and regulations of
the Commission are available at-the
following rates: (i) Initial set including
all current regulations for a fee of $83,
and (ii) an annual subscription rate of
$6 for all amendments to existing
regulations and any new regulations
issued.

. ® * - *

(e) To have one's name and address
placed on the mailing list of a specific
docket as an interested party to receive
all issuances pertaining to that docket:
§7 per proceeding.

() Loose-leaf reprint of the
Commission’s complete, current Rules
of Practice and Procedure, part 502 of
this chapter, for an initial fee of $9.
Future amendments to the reprint are
a\f‘ailable at an annual subscription rate
0r$7. .

(g) Applications for admission to
practice before the Commission for
Persons not attorneys at law must be
dccompanied by a fee of $77 pursuant
10 §502.27 of this chapter.

L . * * »*

Subpart G—Access to Any Record of
Identifiable Personal Information

12. In § 503.69, paragraphs (b)(1) and
(2) are revised to read as follows:

§503.69 Fees.
* * * * *
(b) x % ®

(1) The copying of records and
documents will be available at the rate
of five cents per page (one side), limited
to size 841" x 14" or smaller.

{2) The certification and validation
(with Federal Maritime Commission
seal) of documents filed with or issued
by the Commission will be available at
$70 for each certification.

* * L » ~

PART 510—LICENSING OF OCEAN
FREIGHT FORWARDERS

13. The authority citation for Part 510
is revised to read as follows:
Authority: 5 U.S.C. 553; 31 U.S.C. 9701; 46

U.S.C. app. 1702, 1707, 1709, 1710, 1712,
1714, 1716, and 1718; 21 U.S.C. 853a.

Subpart B—Eligibility and Procedure
for Licensing; Bond Requirements

14. Section 510.12(b) is revised to
read as follows:

§510.12 Appiication for license.

[a) ® * i

(b) Fee. The application shall be
accompanied by a money order,
certified check or cashier’s check in the
amount of $687 made payable to the
Federal Maritime Commission.

* * * - L

15. The penultimate sentence in
§510.14(b) is revised to read as follows:

§510.14 Surety bond requirements,

(a) * * x

(b) * * * The fee for such
supplementary investigation shall be
$213 payable by money order, certified
check or cashier’s check to the Federal
Maritime Commission. * * *

* » ~ * *

16. The first sentence of §510.19(e) is
revised to read as follows:

§510.19 Changes in organization.

- - * - *

(e) Application form and fee.
Applications for Commission approval
of status changes or for license transfers
under paragraph (a) of this section shall
be filed in duplicate with the Director,
Bureau of Tariffs, Certification and
Licensing, Federal Maritime
Commission, on form FMC-18 Rev.,
together with a processing fee of $365,
made payable by money order, certified

check or cashier’s check to the Federal
Maritime Commission. * * *

* * * *

PART 514—TARIFFS AND SERVICE
CONTRACTS

17. The authority citation for Part 514
continues to read as follows:

Autherity: 5 U.S.C. 552 and 553; 31 U.S.C.
9701; 46 U.S.C. app. 804, 812, 814-817(a),
820, 833a, 841a, 843, 844, 845, 845a, 845h,
847,1702-1712, 1714-1716, 1718, 1721, and
1722; and sec. 2(b) of Pub. L. 101-92, 103
Stat. 601.

Subpart C—Form, Content and Use of
Tariff Data

18. In § 514.21, paragraphs (c], (e)
introductory text and (e}(1), (f), (j). and
(k) are revised to read as follows:

§514.21 User charges.

* * * * *

(c) Registration for user (filer and/or
retriever ID and password (see exhibit 1
to this part and §§ 514.4(d), 514.8(f) and
514.20)): $162 for initial registration for
firm and one individual; $136 for
additions and changes.

(d) « N N

(e) Certification of batch filing
capability (by appointment through the
Bureau of Administration) (§ 514.8(1)).

(1) User charge: $359 per certification
submission (covers all types of tariffs for
which the applicant desires to be
certified as well as recertification
required by substantial changes to the
ATFI system).

» - * * *

(f) Application for special permission
(§514.18): $146.

- * * * =

(j) Database tapes (§ 514.20(d)). The
fees for subscriber tapes, similar to other
fees in this section, reflect the cost of
providing those copies, including staff
time, the cost of duplication,
distribution, and user-dedicated

‘equipment, and are:

(1) Initial set of full database tapes:
$336.

(2) Daily updates: $61.

{3) Weekly updates: $86.

(4) Monthly updates: $136.

Updates of ATFI tapes include a set
number of tapes; if more tapes are
required, the fee will increase by $25
per additional tape.

(k) Miscellaneous tapes. The fee for
tape data, other than the ATFI database,
described in paragraph (j) of this
section, shall be $61 for the initial tape
plus $25 for each additional tape
required.

- - > - ~
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PART 540—SECURITY FOR THE
PROTECTION OF THE PUBLIC

19. The authority citation for Part 540
is revised to read as follows:

Authority: 5 U.S.C. 552, 553; 31 U.S.C.
9701; secs. 2 and 3, Pub. L. 89-777, 80 Stat.
1356-1358 (46 U.S.C. app. 817e, 817d); sec,
43 of the Shipping Act, 1916 (46 U.S.C. app.
841a); sec. 17 of the Shipping Act of 1984 (46
U.S.C. 1716).

Subpart A—Proof of Financial
Responsibility, Bonding and
Certification of Financial
Responsibility for Indemnification of
Passengers for Nonperformance of
Transportation

20. The last sentence in § 540.4(b) is
revised to read as follows:

§540.4 Procedure for establishing
financial responsibility.

»* * * * *

(b) * * * An application fora
Certificate (Performance) shall be
accompanied by a filing fee remittance
of $1,874.

* * * * *

Subpart B—Proof of Financial
Responsibility, Bonding and
Certification of Financial
Responsibility To Meet Liability
Incurred for Death or Injury to
Passengers or Other Persons on
Voyages '

21. The last sentence of § 540.23(b) is
revised to read as follows:

§540.23 Procedure for establishing
financial responsibility.

* * * * *

(b) * * * An application fora
Certificate (Casualty) shall be
accompanied by a filing fee remittance

of $830.
"~ »~ - * *
PART 583—SURETY FOR NON-

VESSEL-OPERATING COMMON
CARRIERS

22. The authority citation for Part 583
is revised to read as follows:

Authority: 5 U.S.C. 553; 31 U.S.C. 9701; 46
U.S.C. app. 1702, 1707, 1709, 1710-1712,
1716, and 1721,

23. A new paragraph (d) is added to
§ 583.7 to read as follows:

§583.7 Proof of Compliance.

(d) The fee for providing the list of
tariffed and bonded NVOCCs referred to
in paragraph (b)(1) of this section is
$122. The list is available in several
forms: Hard paper copy, diskette, or
tape.

By the Commission.

Joseph C. Polking,
Secretary.

Note: The following appendixes will not
appear in the Code of Federal Regulations.

Appendix A—Conferences and Discussion
Agreements and the ATFI Working Group
Represented by the Joint Carrier Group

Asia North American Eastbound Rate
Agreement

Colombia Discussion Agreement

Hispaniola Discussion Agreement

Inter-American Discussion Agreement

Inter-American Freight Conference

Inter-American Freight Conference Pacific
Coast Area

Inter-American Freight Conference Puerto
Rico and U.S. Virgin Islands

Inter-American Freight Conference River
Plate/Puerto Rico and U.S. Virgin Islands/
River Plate

Israel Trade Conference

Jamaica Discussion Agreement

Latin American Shipping Services
Agreement

Mediterranean/North Pacific Freight
Conference

Mediterranean/Puerto Rico Conference

Pacific Coast/Australia-New Zealand Tariff
Bureau

PANAM Discussion Agreement

Southeastern Caribbean Discussion
Agreement

South Europe American Conference

The 8900 Lines Agreement

Transpacific Westbound Rate Agreement

U.S. Atlantic & Gulf/Australia-New Zealand
Conference

U.S. Atlantic & Gulf Hispaniola Freight
Association

U.S. Atlantic & Gulf Port/Eastern
Mediterranean North Africa Freight
Conference

U.S. Atlantic & Gulf/Southeastern Caribbean

Freight Agreement
U.S./Panama Freight Association
Venezuelan American Maritime Association
West Coast of South America Agreement
West Coast of South America Discussion
Agreement
Westbound Transpacific Stabilization
Agreement

ATFI Working Group

American West African Freight Conference

Caribbean and Central America Discussion
Agreement

The 8900 Lines Agreement

Inter-American Discussion Agreement

Inter-American Freight Conference

Israel Trade Conference

South Europe American Conference

Trans-Atlantic Agreement

Transpacific Westbound Rate Agreement

U.S. Atlantic & Gulf/Australia-New Zealand
Conference
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[FR Doc. 94-28246 Filed 11-15-94; 8:45 am]
BILLING CODE 6730-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AC09

Endangered and Threatened Wildlife
and Plants; Reclassification of the
Virginia Round-Leaf Birch (Betula
Uber) From Endangered to Threatened

AGENCY: Fish and Wildlife Service,
Interior,

ACTION: Final rule.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) determines that Betula
uber (Ashe) Fernald (Virginia round-leaf
birch) warrants reclassification from
endangered to threatened. The
determination is based on the

substantial improvement in the status of
this tree species, which is known from
one naturally eccurring population in
southwestern Virginia. The
establishment of 20 additional
populations over the past decade has
resulted in a dramatic increase in the
total population to over 1,400 subadult
trees. Betula uber seedlings also have
been cultivated and distributed to
interested parties throughout the United
States and to two foreign countries. This
rule implements the Federal protection
and recovery provisions for threatened
Species as provided by the Act.
EFFECTIVE DATE: December 16, 1994.
ADDRESSES: The complete file of this
rule is available for inspection, by

appointment, during normal business
hours at the Endangered Species Office,
U.S. Fish and Wildlife Service, 300
Westgate Center Drive, Hadley, MA
01035-9589.

FOR FURTHER INFORMATION CONTACT: Ms.
Debbie Mignogno at the above address,
telephone (413/253-8627) (FAX 413/
253-8482).

SUPPLEMENTARY INFORMATION:
Background

The Virginia round-leaf birch was
originally described as a variety of the
common sweet birch (Betula lenta L.) in
1918 by W.W. Ashe from trees he
reported growing along the banks of
Dickey Creek in Smyth County, Virginia
(Ashe 1918). The taxon was
subsequently elevated to the species
level by M.L. Fernald. The round-leaf
birch was not collected or observed
during the 1950s and 1960s, and was
assumed to be extinct until it was
rediscovered in 1975 along the banks of
Cressy Creek, approximately 2
kilometers (1 mile) from the type
locality (Ogle and Mazzeo 1976). The
general consensus among botanists
working with the species is that Ashe
probably erred in his original reference
to Dickey Creek (Sharik and Ford 1984,
Sharik, Feret and Dyer 1990). Since
1975, searches in the Cressy Creek and
other watersheds over a three-county
area have not revealed any additional
populations in the wild.

Several lines of evidence now suggest
a close evolutionary relationship
between the Virginia round-leaf birch
and the sweet birch. Both taxa are
apparently diploids, with 28 pairs of
chromosomes, and isozymes extracted

from the cambium of both species
showing similar patterns (U.S. Fish and
Wildlife Service 1990). The taxa overlap
completely in flowering times, and they
are interfertile (Sharik and Ford 1984,
U.S. Fish and Wildlife Service 1990).
The offspring of crosses between the
two taxa typically possess either the
round leaves characteristic of round-leaf
birch or the evate leaf shape typical of
sweet birch. Preliminary analysis
suggests that this difference in leaf
shape may be controlled by a single
gene (Shartk et al. 1990, U.S. Fish and
Wildlife Service 1990). This subject
warrants further data collection and
analysis to determine the species’
proper taxonomic status.

Betula uber is a moderate-sized tree in
the Betulaceae family. It grows to 15
meters (45 feet) in height with smooth,
dark brown to black, aromatic bark and
a compact crown (Ogle and Mazzeo
1976, Sharik and Ford 1984, U.S. Fish
and Wildlife Service 1990). Its leaves
are round to slightly oblong and
alternately arranged. The catkins have
long, smooth scales and three broadly
divergent lobes. Three winged nutlets or
samaras are borne at the base of each
scale (Sharik and Ford 1984). Betula
uber flowers when the leaves emerge
from the winter buds in April to early
May (U.S. Fish and Wildlife Service
1986).

At the time of its rediscovery in 1975,
the only known natural Betula uber
population consisted of 41 individuals;
by 1977 the population had declined to
26 individuals, and it is now down to
11 trees. This population is confined to
a 100 meter-wide (100 yard-wide) band
of highly disturbed second-growth forest
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along a one kilometer (1 mile) stretch of
the Cressy Creek floodplain, a site
nearly surrounded by agricultural land
(Ogle and Mazzeo 1976, Ford, Sharik
and Feret 1983). The strip of forest
containing the round-leaf birch occurs
within a much larger population of
related dark-barked birch species (sweet
birch and yellow birch, B.
alleghaniensis). The round-leaf birch
population extends over three
contiguous ownerships comprising the
Mount Rogers National Recreation Area
in the Jefferson National Forest and two
private tracts. In 1976, the Federal
government and the private landowners
erected protective fences around their
respective segments of the population,
This did not, however, prevent
subsequent vandalism and transplanting
of individual trees by private
landowners, with a resultant loss of 12
round-leaf birches on the private lands.

Previous Federal Action

Protection of the species gained
momentum in 1977 with formation of
the Betula uber Protection, Management
and Research Coordinating Committee,
which consists of representatives from
the Federal and State governments,
conservation organizations, universities,
and the private sector. Betula uber was
added to the U.S. Department of the
Interior’s list of endangered and
threatened wildlife and plants on April
26, 1978 (43 FR 17910), bringing it
under the protection of the Endangered
Species Act (Act) of 1973, as amended
(16 U.S.C. 1531 et seq.). The species was
alsoadded to the Commonwealth of
Virginia's Endangered Plant and Insect
Species Act in 1979 (Virginia
Department of Agriculture and
Consumer Services 1979).

In 1982, the Service approved the
Virginia Round-Leaf Birch Recovery
Plan (U.S. Fish and Wildlife Segvice
1982), which was revised in 1986 and
updated in 1990, The goal of this plan
is to increase the number of round-leaf
birches in the wild to a level where the
species can be removed from the
Federal list; this level is estimated at
500-1,000 individuals in each of 10 self-
sustaining populations. These
populations may include individuals of
sweet birch which carry the reund-leaf
trait. Any population of round-leaf
birch, whether natural or established
through plantings, will be considered
self-sustaining when it produces 500—
1,000 individuals greater than 2 meters
(6 feet) tall. Given the present status of
round-leaf birch and current knowledge
of its life history, this condition is
projected to be met by the year 2010 in
both the natural and additional
populations. The 1990'plan does not

document a reclassification objective;
nevertheless, significant recovery
progress can trigger consideration for
reclassification to threatened.

The natural population has been
monitored closely since 1978. Given the
heavy mortality that has occurred in this
population since 1975, an effort to
enhance natural regeneration was
implemented in 1981. Two small areas
were cleared of vegetation within 60
meters (65 yards) of potential seed
sources, one on public land and one on
Erivate land. Eighty-one round-leaf

irch seedlings were recorded on the
private property site. Round-leaf birch
seedlings were not produced at the
public land site, and this was attributed
to the absence of a pollen source for the
relatively isolated round-leaf birch
mother trees growing there (Sharik et al.
1990). Initial survival and growth rates
of the seedlings suggested that fitness in
round-leaf birch may be as high as that
in sweet birch (Sharik et al. 1990).
However, all of the 30 round-leaf birch
seedlings remaining after the end of the
second growing season were gone by
1986, the apparent result of vandalism,
as whole plants (including roots) were
missing.

In 1984, The Nature Conservancy
acquired 14 hectares (35 aeres) of land
adjacent to the natural population. The
land was in turn purchased by the U.S.
Forest Service in 1986 and has since
been managed as potential reund-leaf
birch habitat; however, round-leaf
birches currently do not occur there,

Given the initial success of
experiments with birch regeneration, it
was concluded that additional
populations could be established and
that they could be self-sustaining given
periodic disturbance. In preparation for
planting of seedlings, 20 small (0.1
hectare) (.3 acre) openings were cleared
in wooded areas within the Cressy
Creek watershed in locations where
sweet birch was abundant. Seeds were
collected from six round-leaf birch
mother trees and four sweet birch
mother trees, germinated in greenhouse
conditions, and held in cultivation for
two to three growing seasons before
transplanting to the cleared areas in
1984 and 1985. Additional seeds were
germinated in 1985 for transplanting in
1986 and 1987.

Five populations per year were
established over the 4-year period, for a
total of 20 populations, with the hope
that a minimum of 10 populations
would be self-sustaining. Each newly-
established population consisted of 96
individuals, including both round-leaf
and sweet birch progeny. Habitat
management to promote the
establishment of these populations

included fencing trees from browsers,
removing competing vegetation around
individual transplants, and removing
competing vegetation from the forests
bordering the populations. As of May
1992, survival averaged 77.5% for all
populations regardless of the mother
tree species, and ranged from 7.2% to
96.9% (Sharik et al. 1990). On this basis,
19 of the additional populations offer
the possibility of self-maintenance.

Retention of round-leaf germplasm
began in 1975 when the U.S. National
Arboretum transplanted three seedlings
from the wild to their grounds in
Washington, D.C. Approximately 50
plants were produced from the 3
genotypes; these plants were distributed
to arboreta, botanical gardens, and
nurseries in the United States and 2
European countries (Sharik et al. 1990).
In 1988, approximately 2,000 seedlings
from crosses of selected genotypes were
propagated for distribution to arboreta
and botanical gardens for teaching and
research. Since 1989, round-leaf birch
seedlings have been distributed to othe
interested organizations and individuals
under policy guidelines developed by
the Virginia Agricultural Experiment
Station. Recipients are required to cover
costs and sign a waiver that they will
not sell the plants or their offspring.

To increase awareness of the recovery
effort and to minimize human impact on
the natural population of round-leaf
birch located on private property, the
trees on public land have been the focus
of an ongoing round-leaf birch
interpretive program. A sign erected by
the U.S. Forest Service gives the
location of the largest round-leaf birch
in the population—the Mt. Rogers
Viewing Area—and a ramp provides 2
close-up view of the tree, which is
enclosed by a chain link fence.
Informational materials and guides te!!
the round-leaf birch story fron its
discovery through current recovery
activities.

After a decade of coordinated effort by
Federal, State, and private agencies and
institutions, as well as private
landowners, the outlook for the Virginia
round-leaf birch has brightened
considerably. Because of the significant
progress made toward recovery of the
species and the species’ current status,
reclassification of the Virginia round-
leaf birch to threatened status is
warranted. The current status of Betulu
uber is described below:

1. Ten additional populations have
been established in suitable habitat;
these populations have showed an
average survival rate of 2 75% overa5
to 8 year period and have reached the
stage of initiating reproduction.

-
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2. Genotypes have been preserved
through a program of sexual propagation
and through maintenance of a breeding
orchard.

3. The single natural population is
extant, and there are opportunities to
protect-and manage its habitat.

4. Sufficient information is known to
facilitate Betula uber reproduction
through habitat management.

Based on a review of status
information, research results, and
further planned recovery actions, it
appears highly likely that progress
toward the delisting objective specified
in the recovery. plan will continue.

Summary of Comments and
Recommendations

In the December 6, 1993 (58 FR
64281), proposed rule and associated
notifications, all interested parties were
requested to submit factual reports and
information that might contribute to the
development of a final rule. Appropriate
Federal and State agencies, the Smyth
County government, scientific
organizations, and interested parties
were contacted by letter dated December
21, 1993. A legal notice was published
in the Smyth County News in December
1993,

Five written comments were received.
The Virginia Department of Agriculture
and Consumer Services and Dr. Terry L.
Sharik, University of Utah, support
reclassification of the Virginia round-
leaf birch to threatened status. However,
The Nature Conservancy and Mr. Omar
G. Ross do not support reclassification
based on the present status of the one
naturally-occurring population and the
young age of the established new
populations. One individual supported
the Service's efforts to recover the
species, but did not state his position on
the proposed reclassification.

Questions regarding the status of the
Virginia round-leaf birch, and its
eligibility for reclassification to
threatened status include: (1)
Questionable viability of the existing
natural stand of 11 Virginia round-leaf
birches; (2) the immature status of the
20 introduced populations which have
not yet reached sexual maturity, which
means that reproductive capability has
not yet been demonstrated; and, (3) it is
unknown whether the existing stands
can be self-maintaining: In response, the
Service's recovery objective for this
Species, as-outlined in the Virginia
Round-Leaf Birch Recovery Plan (U.S.
Fish and Wildlife Service 1990), is to
ensure viable self-sustaining
populations by increasing the number of
individuals in the wild. Scientists who
have worked extensively with the
found-leaf birch generally agree that the

20 introduced populations are highly
likely to reproduce in the near future.
The proven ability to propagate the
plant, the variety of habitat conditions
itappears to tolerate, the fact that all
introduced populations and a portion of
the native population are‘on protected
Forest Service lands, the survival rate of
the seedlings, and the comparative
overall status of the species since the
species was listed, indicate that the
species is not in immediate danger of
extinction. Threats to the species have
been effectively diminished, and
opportunities for further habitat
protection and management exist.
Therefore, reclassification to threatened
status reflects the Service’s awareness
that threats continue to exist for Betula
uber, though it is no longer in
immediate danger of extinction.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that Betula uber should be reclassified
as a threatened species. Procedures
found in section 4(a)(1) of the Act and
regulations implementing the listing
provisions of the Act (50 CFR part 424)
for reclassifying species on the Federal
lists were followed. A species may be
listed or reclassified as threatened or
endangered due to one or more of the
five factors described in section 4(a)(1).
These factors and their application to
Betula uber (Ashe) Fernald (Virginia
round-leaf birch) are as follows:

A. The Present or Threatened
Destruction, Modification, or
Curtailment of its Habitat or Range

The Virginia round-leaf birch is a
pioneer species that succumbs to
competition from longer-lived species.
Under natural conditions, Virginia
round-leaf birch habitat is threatened by
factors such as drought, flooding, and
competing vegetation. In this regard, by
1984 flooding and competition with
later successional species had caused
the death of 14 individual trees in the
natural population.

There are 11 trees; 4 reproductively
mature adults and 7 subadults,
remaining in the natural population.
Only 2 of the 11 trees occur on publicly
protected land. The nine trees on
private lands remain susceptible to
adverse habitat modification or to
vandalism. However, these threats have
been greatly diminished through efforts
to achieve landowner cooperation and
public awareness together with the
widespread distribution of artificially
propagated seedlings to the public.

The optimum habitat requirements of

* this species apparently are very similar
© to these of sweet birch. Therefore, most

of the 20 introduced populations were
planted in areas where sweet birch was
abundant and could be expected to
regenerate well. Additionally, the 20
established populations were planted on
U.S. Forest Service lands; thus
protecting these individuals from take.
Further, their habitats are protected
from adverse modification and may be
managed specifically to enhance the
species’ survival.

As part of the U.S: Forest Service's
land management activities, competing
vegetation i periodically removed from
the base of the established trees.
Because birches, in general, are known
to be sensitive to elevated temperatures
and reduced moisture (T.L. Sharik,
Michigan Technological University,
pers. comm., 1992), care is taken while
raking around the trees to avoid removal
of too much organic matter and
exposure of the roots (C. Thomas, U.S.
Forest Service, pers. comm., 1992).

On Forest Service land, a bank
stabilization project located near the
fenced enclosure of the largest Betula
uber specimen at the Mt. Rogers
Viewing Area was completed in the
summer of 1992. This project, which
was designed to hold excessive runoff in
the existing stream channel in order to
prevent flooding or erosion of birch
habitat, has apparently achieved its
aims without causing any unintended
deleterious effects on the birch
population,

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

To date, the historical loss of 10 of the
original 41 individuals in the
population discovered in 1975 (Sharik
et al. 1990) can be attributed to
transplanting of individual trees on the
privately-owned tracts and to
vandalism. Collection accounts for an
additional loss of 30 seedlings in 1981
from the private land portion of the
natural regeneration study area (U.S.
Fish and Wildlife Service 1990, Sharik
et al. 1990). Beginning in 1988, in an
attempt to reduce collection pressure,
and to protect from loss of genetic
diversity due to illegal collecting,
seedlings were produced from
controlled crosses at a breeding orchard
located at the Reynolds Homestead
Research Center in Critz, Virginia. The
orchard is'maintained by periodic
mowing, weeding, inspection, and
treatment for insects and diseases. The
majority of the seedlings are in good to
excellent condition.
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Beginning in 1988, public arboreta,
botanical gardens, nurseries, and other
interested parties were informed of the
availability of round-leaf birch seedlings
produced from the breeding orchard,
and many requests were filled, subject
to the condition that the plants or their
offspring were not to be sold. In  ~
addition to increasing the number and
geographical distribution of round-leaf
birches in cultivation, making the plants
available to the public was viewed as a
way of possibly reducing vandalism to
the natural population by changing the
public’s perception of the tree as rare.

While vandalism and collection
remain concerns, the distribution of
seedlings, along with public awareness
efforts such as the interpretive activities
at the Mt. Rogers National Recreation
Area, and coordination with persons
and agencies in the area whose activities
could affect the species, have shown at
least some indirect success in
alleviating these problems. It was noted
at the 1992 meeting of the Betula uber
Protection, Management and Research
Coordinating Committee that no
vandalism was reported during the
previous year in the introduced
populations for the first time in five
years.

C. Disease or Predation

Betula uber is subject to a number of
compromising factors, including
diseases, insects, and herbivory.
Additionally, white-tailed deer will rub
saplings with their antlers, and this may
nearly or completely girdle the main
stem. While no serious problems with
insect damage or disease have been
observed in the natural population,
three diseases were observed in the
introduced populations during the 1989
growing season (C. Thomas, pers.
comm., 1992), cankers, anthracnose, and
a putative foliar virus. In 1991, the
highest mortality rate of trees with basal
cankers occurred in those trees located
on poor or exposed sites or those which
showed symptoms of die-back during
the year. Plots were sprayed with
pesticides between May and August
1991 to control fungal pathogens and
insects that may be transmitting these
fungi or creating wounds through which
the fungal canker pathogens can enter.
Damage to round-leaf birch leaves has
also been incurred from Japanese
beetles,

During 1992, considerable mortality
of Betula uber was attributed to deer
rubs. Browsing by deer and rabbit was
evident in several of the established
populations. While browsing may not
cause direct mortality due to the
capacity of Betula uber to resprout, it
may decrease the birch’s ability to

compete with other plants, resulting in
the demise of the tree. Wire cages,
which were placed around the smaller
trees to prevent further loss from
browsing, may have been prematurely
removed from some of the birch trees in
June 1991. Further fencing is needed for
protection. Additionally, approximately
ten were found to be leaning. The cause
is unknown, but the trees were staked
in an attempt to stabilize them.

The maintenance activities described
above will continue as part of the
recovery program following
reclassification of Betula uber to
threatened.

D. The Inadequacy of Existing
Regulatory Mechanisms

Betula uber is protected by the
Federal Endangered Species Act of
1973, as amended, and by the Virginia
Eridangered Plant and Insect Act of
1979. The Virginia statute prohibits
taking of endangered plants on both
public and private lands, except by the
private landowner. If the proposed
reclassification to threatened status
becomes final, no substantive change in
the protection afforded this species
under these laws is anticipated.
Populations on private lands will still
be subject to loss due to inadequate
regulatory protection,

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

Most of the loss in the natural
population has been attributed to
vandalism and collection. However, loss
of individuals could continue to occur
from such natural causes as competition
from later successional species and
flooding of Cressy Creek, Minimal
reproduction in the natural population,
probably due to the limited source of
pollen, may result in the gradual and
possibly irreversible decline of this
population unless further management
actions are taken.

The relatively low numbers and
limited range of the species continue to
make the Cressy Creek populations
vulnerable to natural stresses or
catastrophes. However, given the
management tools developed for the
species, as well as the variety of
conditions under which the 20
introduced populations appear to grow,
it is unlikely that a single natural stress
would result in the loss of Betula uber
in more than a portion of its existing
range.

While the single natural population
remains vulnerable to extirpation, due
largely to past acts of vandalism and a
continuing failure to reproduce, 19 of
the 20 additional populations offer the
possibility of self-maintenance,

suggesting that it is unlikely that the
round-leaf birch will disappear from its
only known native watershed. The
additional populations are believed to
encompass the genetic diversity of the
natural population. As of May 1992,
more than 1,400 individuals occur
within the Cressy Creek watershed, as
compared to only 41 individuals known
to exist when the Cressy Creek
population was rediscovered in 1975.

Based on a review of the Virginia
Round-Leaf Birch Recovery Plan (U.S.
Fish and Wildlife Service 1990), the
present species’ status does not meet the
criteria established for delisting the
species. However, given the successful
propagation and distribution of plants
together with its current distribution
and afforded protection, this rare birch
is not in imminent danger of extinction
The best available data indicate that
Betula uber qualifies as a threatened
species. The Service has carefully
assessed the best scientific and
commercial information available
regarding the past, present, and future
threats faced by this species in
determining to make this rule final.
Based on this evaluation, the preferred
action is to reclassify Betula uber from
endangered status to threatened status.
Although the natural population has
decreased from 41 to 11 plants since the
species’ rediscovery in 1975, threatened
status is more appropriate because the
establishment of 20 additional
populations over the past decade has
resulted in a dramatic increase in the
total population to over 1,400 subadult
trees.

Available Conservation Measures

This rule changes the status of Betulo
uber at 50 CFR 17,12 from endangered
to threatened. This rule formally
recognizes that this species is no longer
in imminent danger of extinction
throughout a significant portion of it's
range. The change in classification does
not significantly alter the protection for
this species under the Act. Anyone
taking, attempting to take, or otherwise
possessing a Betula uber in an illegal
manner is still subject to penalty under
Section 11 of the Act. There is no
difference in penalties for the illegal
take of an efidangered species versus a
threatened species. Section 7 of the Act
still continues to protect this species
from Federal actions that would
jeopardize the continued existence of
Betula uber.

Conservation measures prescribed by
the Virginia Round-Leaf Birch Recovery
Plan will proceed. Conservation
measures identified in the species
recovery plan include: continued efforts
to protect portions of the natural
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population that occur on private lands;
expanded management of the natural
population; continued efforts to
facilitate natural regeneration;
establishment of pollen and seed banks;
continued maintenance of the
additional populations, including
control of disease and insect problems,
prevention of browsing, and
management of competing vegetation;
further research into the plant’s
reproductive and genetic systems, as
well as habitat requirements; and
continued efforts to raise the public’s
awareness in regard to issues affecting
this and other endangered plants (U.S.
Fish and Wildlife Service 1990).
According to the recovery plan,
implementation of these recovery
actions will take place over a period of
approximately 17 years, with full
recovery of the species being achieved
by the year 2010,

National Environmental Policy Act

The Fish and Wildlife Service has
determined that Environmental
Assessments and Environmental Impact
Statements, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be
prepared in connection with regulations
adopted pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register
on October 25, 1983 (48 FR 49244).
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List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordingkeeping requirements,
Transportation.

Regulation Promulgation

Accordingly, part 17, subchapter B of
chapter L, title 50 of the Code of Federal
Regulations, is amended as set forth
below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Public Law

99-625, 100 Stat. 3500, unless otherwise
noted.

§17.12 [Amended]

2. §17.12(h) is amended by revising
the “Status’ column in the table entry
for Betula uber under “FLOWERING
PLANTS to read ““T" instead of “E"
and to read ‘39, 560" in the “When
Listed” column.

Dated: October 5, 1994,

Mollie H. Beattie,

Director, Fish and Wildlife Service.

[FR Doc. 94-28326 Filed 11-15-94; 8:45 am|
BILLING CODE 4310-85-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 675
[Docket No. 931100-4043: 1.D. 110894A]

Groundfish of the Bering Sea and
Aleutian Islands Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

‘Atmospheric Administration (NOAA),

Commerce.
ACTION: Apportionment of reserve.

SUMMARY: NMFS is apportioning reserve

* to supplement the 1994 total allowable

catch (TAC) specified for yellowfin sole
in the Bering Sea and Aleutian Islands
management area (BSAI). This action is
necessary to allow for ongoing harvest.

EFFECTIVE DATE: 12 noon, Alaska local
time (A.l.t.), November 9, 1994, until 12
midnight, A.Lt., December 31, 1994.

FOR FURTHER INFORMATION CONTACT:
Andrew N. Smoker, 907-586-7228.

SUPPLEMENTARY INFORMATION: The
groundfish fishery in the BSAI exclusive
economic zone is managed by NMFS
according to the Fishery Management
Plan for lghe Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson Fishery
Conservation and Management Act.
Fishing by U.S. vessels is governed by
regulations implementing the FMP at 50
CFR parts 620 and 675.

The Director, Alaska Region, NMFS,
has determined that the TAC specified
for yellowfin sole in the BSAI must be
supplemented from the nonspecific
reserve to continue directed fishing for
this species. Therefore, in accordance
with §675.20(b), NMFS is apportioning
20,000 metric tons from the reserve to
the TAC for yellowfin sole.

This apportionment is consistent with
§675.20(a)(2)(i) and does not result in
overfishing of a target species or the
“other species” category, because the
revised TAC is equal to or less than the
specification of acceptable biological
catch.

Classification

This action is taken under 50 CFR
675.20 and is exempt from review under
E.O. 12866.

The Assistant Administrator for
Fisheries, NOAA, has determined,
under section 553(d)(3) of the
Administrative Procedure Act and 50
CFR 675.20(b)(2), that good cause exists
for waiving the opportunity for public
comment and the 30-day delayed
effectiveness period for this action.
Fisheries are currently taking place that
will be supplemented by this
apportionment. Delaying the
implementation of this action would be
disruptive and costly to these ongoing
operations.

Authority: 16 U.S.C. 1801 et seq.

Dated: November 8, 1994,

David S. Crestin,

Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.

[FR Doc. 94-28217 Filed 11-9-94; 5:05 pm]
BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 94-NM-136-AD]

Airworthiness Directives; Airbus Model
A300 B4-2C, B4-103, and B4-203
Series Airplanes; and Model A300-600
B4-620, B4-622, B4-603, and B4-601
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.,

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Airbus Model A300 and A300-
600 series airplanes. This proposal
would require modification of the fuel
tank jettison system. This proposal is
prompted by a quality survey which
revealed that the electrical bonding of
the fuel jettison system has insufficient
protection from a lightning strike. The
actions specified by the proposed AD
are intended to prevent electrical arcing
and resultant fire in the event of a
lightning strike.

DATES: Comments must be received by
December 28, 1994.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No, 94-NM-
136-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Stephen Slotte, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2797; fax (206) 227-1320.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 94-NM-136-AD."”" The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
94-NM-136-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056
Discussion

The Direction Générale de 1'Aviation
Civile (DGAC), which is the
airworthiness authority for France,
recently notified the FAA that an unsafe
condition may exist on certain Airbus
Model A300 B4-2C, B4-103, and B4~
203 series airplanes, and Model A300-

600 B4-620, B4-622, B4-603, and B4-
601 series airplanes. The DGAC advises
that the results of a quality survey,
conducted by Airbus Industrie, revealed
that the electrical bonding of the fuel
jettison system has insufficient
protection from a lightning strike.
Investigation revealed that the existing
lightning protection could fail to
adequately safeguard the fuel jettison
pipe against a lightning strike at the fuel
pipe exit. This condition, if not
corrected, could result in electrical
arcing and resultant fire in the event of
a lightning strike.

Airbus has issued Alert Service
Bulletin A300-28A065, Revision 1,
dated February 14, 1994 (for Model
A300 series airplanes), and Alert
Service Bulletin A300-28A6033,
Revision 1, dated February 14, 1994 (for
Model A300-600 series airplanes),
which describe procedures for
modification of the fuel tank jettison
system. This modification involves
removing the bonding strap that bridges
the flexible hose and installing a new
thicker bonding strap from the fuel
jettison pipe to the No. 5 flap track
beam, which will improve the electrical
bonding at both ends. Accomplishment
of this modification will improve the
bonding method at the interface of the
fuel jettison pipe and the adjacent fuel
tank. The DGAC classified these service
bulletins as mandatory and issued
French Airworthiness Directive 93-074-
144(B), dated May 12, 1993, in order to
assure the continued airworthiness of
these airplanes in France.

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions-of § 21.29 of the Federal
Aviation Regulations (14 CFR 21.29)
and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above, The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
modification of the fuel tank jettison
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system. The actions would be required
to be accomplished in accordance with
the service bulletins described
previously.

The FAA estimates that 34 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 21 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. Required parts
would be supplied by the manufacturer
at no cost to the operators. Based on
these figures, the total cost impact of the
proposed AD on U.S. operators is
estimated to be $42,840, or $1,260 per
airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, 1
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
“lexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive: :

AIRBUS INDUSTRIE: Docket 94-NM-136—
AD.

Applicability: Model A300 B4-2C, B4-103,
and B4-203 series airplanes on which Airbus
Modification 0013 has been installed; and
Model A300-600 B4-620, B4-622, B4-603,
and B4-601 series airplanes on which Airbus
Maodification 4607 has not been installed;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent electrical arcing and resultant
fire in the event of a lightning strike,
accomplish the following:

(a) Within 6 months after the effective date
of this AD, modify the fuel tank jettison
system in accordance with Airbus Alert
Service Bulletin A300-28A065, Revision 1,
dated February 14, 1994 (for Model A300
series airplanes), or Airbus Alert Service
Bulletin A300-28A6033, Revision 1, dated
February 14, 1994 (for Model A300-600
series airplanes); as applicable.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113. ;

(c) Special flight permits may be issued in
accordance with §§ 21,197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane toa
location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on
November 9, 1994.

S. R. Miller,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 94-28244 Filed 11-15-94; 8:45 am]

BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 94-NM—-126-AD]

Airworthiness Directives; British
Aerospace Model BAe 146-100A,
—200A, and -300A Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive {AD) that is applicable to all
British Aerospace Model BAe 146—
100A, -200A, and —300A series
airplanes. This proposal would require
conducting closed loop tests to
determine the setting of the
underfrequency trip level on suspect
generator control units (GCU), and
either the correction of discrepancies or
replacement of the GCU. This proposal
is prompted by several malfunctions of
in-service GCU'’s due to the effects of
setting the underfrequency trip level too
high. The actions specified by the
proposed AD are intended to correct
GCU's that may have the
underfrequency level set too high,
which could result in the unwanted
shut down of an electrical generator;
this condition may lead to loss of all
generated electrical power on the
airplane when other generator faults or
failures occur.

DATES: Comments must be received by
January 13, 1995,

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 94-NM—
126—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
British Aerospace Holdings, Inc., Avro
International Aerospace Division, P.O.
Box 16039, Dulles International Airport,
Washington DC 20041-6039; and GEC-
Marconi Aerospace Ltd, Titchfield,
Fareham, Hampshire P014 4QA,
England. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
William Schroeder, Aerospace Engineer,
ANM-113, Standardization Branch,
ANM-113, FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056;
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telephone (206) 227-2148; fax (206)
227-1320.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above, All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
progosed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 94-NM-126-AD."" The
postcard will be date stamped and
returned to the commenter,

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
94-NM-126-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.
Discussion

The Civil Aviation Authority (CAA),
which is the airworthiness authority for
the United Kingdom, recently notified
the FAA that an unsafe condition may
exist on all British Aerospace Model
BAe 146-100A, —200A, and —300A
series airplanes. The CAA advises that
reports have been received of several
malfunctions of in-service generator
control units (GCU). Investigation
revealed that GCU’s repaired or adjysted
by workshops other than GEC-Marconi
may have the underfrequency trip level
set too high. The cause has been
attributed to the fact that the GEC-
Marconi Component Maintenance
Manual does not recommend that the
underfrequency trip level be checked
during the closed loop test. (GEC-

Marconi is the manufacturer of the
subject GCU’s.) Setting the
underfrequency level too high could
lead to the shut down of an electrical
generator. If an electrical generator shuts
down when other generator faults or
failures occur, all generated electrical
power on the airplane may be lost.

Avro International Aerospace (a
division of British Aerospace) has
issued Service Bulletin S.B. 24-103,
dated March 24, 1994, which describes
procedures for checking the part and
serial number on the data plate of each
GCU to identify discrepant units,
replacing the discrepant GCU with a
serviceable unit, and conducting post
assembly testing. The CAA classified
this service bulletin as mandatory.

GEC-Marconi has issued Service
Bulletin HGE 24-23, dated March 11,
1994, which describes procedures for
conducting closed loop tests to
determine the setting of the
underfrequency trip level, adjusting the
underfrequency trip level, and
conducting post assembly testing. This
service bulletin also describes the part
and serial number of affected GCU's.

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of § 21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the CAA has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the CAA, _
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
checking the part and serial number on
the data plate of each GCU to identify
discrepant units, and conducting closed
loop tests on affected GCU'’s to
determine the setting of the
underfrequency trip level. The proposed
AD would also require either adjusting
the underfrequency trip level or
replacing the discrepant GCU with a
serviceable unit, and conducting post
assembly testing. The actions would be
required to be accomplished in
accordance with the service bulletins
described previously.

The FAA estimates that 43 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 1 work hour per airplane
to accomplish the proposed actions, and

that the average labor rate is $60 per
work hour, Based on these figures, the
total cost impact of the proposed AD on
U.S. operators is estimated to be $2,580,
or $60 per airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action"
under Executive Order 12866; (2) is not
a “significant rule’’ under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation; Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. App. 1354(a), 1421

and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.
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§39.13 [Amended]

2. Section 39.13 is amended by

adding the following new airworthiness

directive:

British Aerospace Regional Aircraft Limited,
AVRO International Aerospace Division
(Formerly British Aerospace, plc; British
Aerospace Commercial Aircraft Limited):
Docket 94-NM-126-AD.

Applicability: All Model British Aerospace
Model BAe 146-100A, ~200A, and —300A
series airplanes, certificated in any category.

Compliance: Required as indicated, unless
accomplished previously. To correct
generator control units (GCU) that may have
the under-frequency trip level set too high,
which could lead to the unwanted shut down
of an electrical generator, accomplish the
following:

(a) Within 6 months after the effective date
of this AD, check the part and serial number
on the data plate of each generator control
unit (GCU). If the part number is one of those
affected and the serial number is listed in
Addendum 1 of GEC-Marconi Service
Bulletin HGE 24-23, dated March 11, 1994,
prior to further flight, conduct a closed loop
test to determine the setting of the
underfrequency trip level, in accordance
with that service bulletin.

(1) If the level exceeds that specified in
GEC-Marconi Service Bulletin HGE 24-23,
dated March 11, 1994, prior to further flight,
adjust the level in accordance with that
service bulletin; or replace the GCU with a
serviceable unit, in accordance with Avro
Service Bulletin S.B. 24-103, dated March
24,1994,

(2) Prior to further flight, after adjustment
or replacement of the GCU as required by
paragraph (a)(1) of this AD, conduct the post
assembly testing in accordance with Avro
Service Bulletin S.B. 24-103, dated March
24,1994,

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with §§ 21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on
November 9, 1994,

S.R. Miller, Acting Manager,
Transport Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 94-28245 Filed 11-15-94; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 71

[Airspace Docket No. 94-ANM-49]
Proposed Realignment of Jet Route J—
15

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule would
realign Jet Route J-15 to include the
Twin Falls, ID, Very High Frequency
Omnidirectional Range/Tactical Air
Navigation (VORTAC) facility. This
action would enhance traffic flow and
reduce controller workload on a
frequently used high altitude route.
DATES: Comments must be received on
or before January 5, 1995.

ADDRESSES: Send comments on the
proposal in triplicate to: Manager, Air
Traffic Division, ANM-500, Docket No.
94-ANM-49, Federal Aviation '
Administration, 1601 Lind Avenue,
SW., Renton, WA 98055—4056.

The official docket may be examined
in the Rules Docket, Office of the Chief
Counsel, Room 916, 800 Independence
Avenue, SW., Washington, DC,
weekdays, except Federal holidays,
between 8:30 a.m. and 5:00 p.m.

An informal docket may also be
examined during normal business hours
at the office of the Regional Air Traffic
Division.

FOR FURTHER INFORMATION CONTACT:
Norman W. Thomas, Airspace and
Obstruction Evaluation Branch (ATP-
240), Airspace-Rules and Aeronautical
Information Division, Air Traffic Rules
and 2 Procedures Service, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone: (202)
267-9230.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to

garticipate in this proposed rulemaking

y submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit

with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 94—
ANM-49."” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Rules Docket both
before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM's

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-220, 800 Independence
Avenue, SW., Washington, DC 20591, or
by calling (202) 267-3485.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM's should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
realign Jet Route J-15 to include the
Twin Falls, ID, VORTAC. This would
enhance traffic flow and reduce
controller workload on a frequently
used high altitude route. Jet routes are
published in paragraph 2004 of FAA
Order 7400.9B dated July 18, 1994, and
effective September 16, 1994, which is
incorporated by reference in 14 CFR
71.1, The jet route listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) Is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
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only aifect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Fiexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.C. 10854, 24 FR 9565, 3 CFR 1959~
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§711 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9B, Airspace
Designations and Reporting Points,
dated July 18, 1994, and effective
Sepntember 16, 1994, is amended as
follows:

Paragraph 2004—Jet Routes

* * * L3 L

J-15 [Revised]

From Humble, TX, via INT Humble 269°
and Junction, TX, 112° radials; Junction;
Wink, TX; Chisum, NM; Corona, NM;
Albuquerque, NM; Farmington, NM; Grand
Junction, CO; Salt Lake City, UT; Twin Falls,
1D; Boise, ID; Kimberly, OR; INT Kimberly
258° and Battle Ground, WA, 136° radials; to
Battle Ground.

» = * L -

Issued in Washington, DC, on November 7,
1994,

Harold W, Becker,

Manuger, Airspace-Rules and Aeronautical
Information Division.

[FR Doc. 94-28288 Filed 11-15-94; 8:45 am}
BILUNG CODE 4910-13-U

Federal Highway Administration
23 CFR Part 627

[FHWA Docket No. 94-12]

RIN 2125-AD33

Value Engineering

AGENCY: Federal Highway
Administration (FHWA), DOT,

ACTION: Notice of proposed rulemaking.

SUMMARY: The FHWA proposes to issue
a regulation on value engineering (VE)
that would require its application to
selected Federal-aid highway projects,
when funded under the FHWA's grant-
in-aid process. The proposed regulation

* would require State highway agencies

(SHA) to establish and administer VE
programs; it outlines minimum VE
program requirements and provides
guidance in establishing, administering,
and monitoring a VE program. This
proposed regulation is considered
necessary to implement 23 U.S.C.
106(d), which provides that, in such
cases as the Secretary deems advisable,
the Secretary may require a value
engineering or other cost reduction
analysis of plans, specifications, and
estimates for proposed projects on any
Federal-aid highway.

DATES: Comments must be received on
or before January 17, 1995.

ADDRESSES: Submit written and signed
comments to the Federal Highway
Administration, HCC-10, FHWA Docket
No. 94-12, Room 4232, 400 Seventh
Street, SW., Washington, D.C. 20580.
All comments and suggestions received
will be available for examination at the
above address between 8:30 a.m. and
3:30 p.m., e.t,, Monday through Friday,
except for Federal holidays. Those
desiring notification of receipt of
comments must include a self-
addressed, stamped postcard.

FOR FURTHER INFORMATION CONTACT:
Keith Borkenhagen, Office of
Engineering, 202-366—4630, or Wilbert
Baccus, Office of Chief Counsel, 202—
366-0780, Federal Highway
Administration, 400 Seventh Street,
SW., Washington, D.C. 20590. Office
hours are from 7:45 a.m. to 4:15 p.m.,
e.t., Monday through Friday, except
Federal holidays.

SUPPLEMENTARY INFORMATION: The
FHWA recognizes VE as an effective and
proven technique. for reducing cost,
increasing productivity, and improving
quality when applied in the
development of highway projects. This
document solicits public comments
regarding the VE requirements being
considered by the FHWA.

In 1991, the Congress required the
FHWA to study its VE program. Section
1091 of the Intermodal Surface
Transportation Efficiency Act of 1991,
Public Law 102-240, 105 Stat. 1914
(Dec 18, 1991), required the Secretary. of
Transportation to “study the
effectiveness and benefits of value
engineering review programs applied to
Federal-aid highway projects,” and to
“report to Congress on the results of the
study * * *including
recommendations on how value

engineering could be utilized and
improved in Federal-aid highway
projects.”

The FHWA's evaluation of the
effectiveness of its VE program, as
described in a report submitted to
Congress in June 1993,! concluded that
the application of VE in the
development of highway projects has
the potential to result in substantial cost
savings without adversely affecting any
of the highway projects’ design,
aesthetics, or construction standards
while assuring that environmental and
ecological goals are maintained. During
the study made to prepare this report,
the FHWA examined VE data covering
fiscal year (FY) 1988 to FY 1991 and
found that only a limited number of
States had active and effective VE
programs.

The study found that FHWA's policy
of the past 20 years of promoting VE
through education, encouragement, and
technical assistance has had limited
success in persuading all States to
implement VE programs on a continuing
basis. This finding is despite
overwhelming evidence that VE can be
a very effective way to improve projects
and control costs from States with active
VE programs. The FHWA has, therefore,
concluded that in order to improve the
effectiveness of the VE program
nationwide, all States need to have
active VE programs. As a result, the
FHWA proposes to require the use of VE
in all States on selected Federal-aid
higlhway projects,

‘his regulation, if promulgated,
would significantly improve the
effectiveness of VE in the Federal-aid
highway program by requiring VE to be
applied in all States, thereby ensuring
that the requirements of 23 U.S.C.
106(d) are met. The regulation would
provide nationwide application of VE to
the FHWA's grant program in the same
way that the FHWA's direct federally
funded VE program is covered by the
Office of Management and Budget
(OMB) Circular A-131 (Revised June 8,
1993, 58 FR 32964 (June 14, 1993)). The
OMB Circular A-131 requires ‘‘Federal
Departments and Agencies to use value
engineering (VE) as a management tool,
where appropriate, to reduce program
and acquisition costs."

Discussion of Major Sections

The regulation would require States to
establish, administer, and monitor VE
programs. Each State would determine

! “Value Engineering on Federal-aid Projects,” a
report to Congress by the Secretary of
Transportation is available for inspection and
copying as prescribed in 49 CFR part 7 appendix
D. A copy is in the file for FHWA Docket No. 94~
12.
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the administrative details of its VE
program and institute VE program
requirements to carry out the VE
program. States would have up to 1 year
from the effective date of the final rule
to establish VE programs.

Section-by-Section Analysis

Section 627.1 Purpose and
Applicability

The purpose of this regulation is to
improve project quality and
productivity, foster innovation,
eliminate unnecessary and costly design
elements, and ensure economical costs
by requiring the application of VE in the
design and construction of selected
Federal-aid highway projects. The
regulation would apply to contracts for
early project development, design, and
construction of selected projects funded
with Federal-aid highway funds and
may include studies of project elements,
project procedures, specifications, and
standard plans. '

Section 627.3 Definitions

This section would define the VE
terms of “Functign,” “Life-Cycle Cost,”
“Total Quality Management,” ““Value
Engineering,” “Value Engineering
Change Proposal,” *“Value Engineering
Incentive Clause,” “Value Engineering
" Job Plan,”” and “Worth."”

Section 627.5 General Principles and
Procedures

This section would require States to
establish VE programs which meet
minimum VE program requirements and
to develo§ procedures to administer and
monitor their VE programs. This section
would require States to be adequately
staffed to effectively manage and
monitor their VE programs, allow States
to employ VE consultants to perform VE
studies, and authorize the cost of the VE
studies as eligible for Federal-aid
participation. In addition, this section
would require VE program staffs to
receive VE training. Value engineering
training is available through courses and
workshops offered by the National
Highway Institute (NHI), various VE
consulting firms, and some SHAs with
active VE programs.

Section 627.7 Reports

This section would require States to
report to the FHWA the yearly results
achieved through the application of VE
to projects financed with Federal-aid
highway funds. This information should
be readily available from the SHA’s
internal tracking and documenting of its
VE program. The FHWA is required to
report certain data and other
information about its VE program to the
Department of Transportation (DOT),

which then forwards the information to
the OMB. The information provided in
the State reports would provide the data
and information needed for FHWA’s
report and would help the FHWA and
States monitor the effectiveness of State
VE programs. The information.
contained in the report will be made
available to FHWA field offices and
State agencies.

Rulemaking Analyses and Notices

All comments received before the
close of business on the comment
closing date indicated above will be
considered and will be available for
examination in the docket at the above
address. Comments received after the
docket closing date will be filed in the
docket and will be considered to the
extent practicable, but the FHWA may
issue a final rule at any time after the
close of the comment period. In
addition to late comments, the FHWA
will also continue to file relevant
information in the docket as it becomes
available after the closing date, and
interested persons should continue to
examine the docket for new material.

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

The FHWA has determined that a
savings of more than $100 million per
year is likely to occur as a result of the
implementation of the regulation.
Therefore, this action is a significant
regulatory action within the meaning of
Executive Order 12866 and significant
within the meaning of DOT regulatory
policies and procedures. Because it is
anticipated that the economic impact of
this rulemaking will be significant, the
FHWA has prepared the following
regulatory evaluation.

he FHWA collected and evaluated
considerable amounts of VE data in
1992 while preparing and writing its VE
Report to Congress. During FHWA's
1992 evaluation of the effectiveness of
its VE program, the FHWA analyzed
data for all SHAs (50 States plus Puerto
Rico and the District of Columbia)
describing their VE usage for the 4-year
period from fiscal year (FY) 1988 to FY
1991. The data showed that the SHAs
performed over 1500 VE studies,
recommended an accumulative $3.6
billion in VE savings, and implemented
VE savings worth $615 million. The
majority (71 percent) of these 1,500 VE
studies were made by just seven States.
These seven SHAs, with “‘active™ VE
programs, averaged 39 studies per year.
Nearly all of the remaining VE studies
were made by 27 other SHAS, an
average of only 4 VE studies per year,
with the 18 remaining SHAs performing

only 12 VE studies over the 4-year study
period. The overall results showed the
SHAs implementing an average of $154
million per year in VE savings.

In order to evaluate the reported VE
savings, the FHWA analyzed the FY
1991 bid information reported and
published in its Bid Opening Report
(Pub. No. FHWA-PD-92-017). In FY
1991, the SHAs accumulatively awarded
$10 billion worth of Federal-aid
highway construction projects, The
seven-‘‘active” VE States awarded
construction contracts worth $2.5
billion, the 27 “limited” VE States
awarded construction contracts worth
$5.0 billion, and the 18 “inactive” VE
States awarded construction contracts
worth $2.5 billion.

The FHWA has concluded that
because the seven SHAs (accounting for
25 percent of FHWA's construction
program) with “active” VE programs
and the 27 States (accounting for 50
percent of FHWA's construction
program) with “limited” VE programs
were able to save $154 million per year,
that an opportunity exists to save
significant additional Federal-aid
highway funds if all SHAs develop
*“active” VE programs. With 25 percent
of FHWA's $10 billion construction
program not exposed to any VE analysis
and 50 percent of its program having
only a “limited" exposure to the VE
process, the FHWA believes that
additional savings of more that $100
million would occur by requiring all
States to develop and administer VE
proirams as proposed in this regulation.

The additional annual savings that
would result from the implementation
of this regulation would remain with the
affected SHAs. The funds saved through
VE could then be used to design or
construct additional highway projects,
thereby allowing SHAs to get additional
work accomplished each year with the
same overall amount of Federal-aid
highway funds. By being able to expand
the amount of work accomplished with
their Federal-aid highway funds, SHAs
would also be able to save or free-up
State funds for other projects.

Based on more recent VE information
collected by FHWA field offices for FY
1993, the FHWA found that during FY
1993, 27 SHAs had performed at least 1
VE study, while 18 of these 27 SHAs
performed at least 5 studies, and 9 of the
27 SHAs performed 10 or more studies.
The FHWA believes that these States
either have VE programs in place or are
familiar with the VE process that would
be required under this lation.

This rule will not significantly
increase the burden upon State
governments. This regulation would
require SHAs to develop VE programs
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where a sufficient number of projects,
representing at least 50 percent of the
Federal-aid highway funds expended by
the State, will be identified for VE
studies each year. An average VE study
takes 4 to 5 days to complete and
requires a 4 to 6 person team. In FY
1993, 349 VE studies of various highway
projects were made by 27 SHAs.
According to the information provided
to the FHWA, the average cost per
project for the 349 VE studies was
$9,600 while the recommended savings
(if all recommendations were accepted)
was $3.4 million per project. Assuming
a recommendation acceptance rate of 25
percent, implementation of the VE
recommendations would result in a cost
savings of approximately $0.86 million
per study. The VE cost savings should
more than offset any VE study or

. redesign costs to the agency.

In the past, some State highway
agencies have resisted establishing VE
programs for various reasons. Many
were concerned about the additional
staffing requirements and potential
delays to projects. Some considered the
application of VE to be superfluous in
light of the review processes already
applied in developing projects. These
concerns have been considered and
addressed in this rulemaking.

Under an established VE program
(which operates on a continuing basis),
the application of VE to the highway
projects need not adversely affect or
delay any project because the VE studies
are normally performed in the early
project development phase, where they
can be integrated into the process. In
addition, the overall effect of employing
VE is generally positive, rather than
duplicative of the engineering analysis
already completed on any project,
because VE uses a multi-disciplinary
team, creative thinking, and functional
analysis to improve quality and
productivity, foster innovation,
eliminate unnecessary and costly design
elements, and ensure that projects are
cost effective. The regulation may affect
staffing levels in SHAs that do not
currently utilize VE, Establishing,
administering, and monitoring a VE
program will require each SHA to assign
staff to carry out specific VE functions,
although it is expected that staffing
assignments will be minimal. States
with existing VE programs probably
already have adequate staff assigned to
carry out the VE functions. Individuals
serving as VE study team leaders or
members should be selected from
existing SHA staffs that are trained in
VE. Agencies may also hire VE
consultants to perform the VE studies.
In either case the study costs are eligible
for reimbursement with Federal-aid

funds at the appropriate pro-rata share
for the type of project studied.

Historically, any additional costs due
to the need to hire or reassign staff to
manage the VE program have been more
than offset by the overall monetary
savings resulting from the application of
VE studies to highway projects. In
general, States with active VE programs
report return on VE investments of
between 30 to 1 and 50 to 1, giving the
opportunity for substantial overall
savings. In 1993, California, Florida, and
Massachusetts reported savings in
excess of $100 million as a result of VE
study recommendations.

Since VE programs would be geared
primarily toward analyzing the larger
and more complex projects, most local
agencies (those receiving small amounts
of Federal-aid highway funds) would
find themselves exempt from the
process. Large local agencies receiving
substantial amounts of Federal-aid
highway funds would have to apply VE
to some of their larger projects in the
same manner as the SHAs and would
achieve analogous benefits. Like State
highway agencies, local agencies that
are required to perform VE studies may
perform the studies themselves or hire
a VE consultant to perform the study.
The cost to local agencies of performing
VE studies is project related and is
therefore eligible for reimbursement
with Federal-aid highway funds, as
stated above.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (5 U.S.C. 601-612), the
FHWA has evaluated the effects of this
rule on small entities. Based on the
evaluation, the FHWA hereby certifies
that this action will not have a
significant impact on a substantial
number of small entities. The FHWA
has determined that most small entities
(those receiving small amounts of
Federal-aid highway funds) will
probably not perform VE studies
because their projects are small and do |
not fit the project selection criteria set
forth in this proposal for performing VE
studies. Still, due to the many benefits
that accrue through applying the VE
process, States should encourage local
agencies to use VE in the development
of Federal-aid highway projects.

Executive Order 12372
(Intergovernmental Review)

Catalog of Federal Domestic
Assistance Program Number 20,205,
Highway Planning and Construction.
The regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on

Federal programs and activities apply to
this program.

Executive Order 12612 (Federalism
Assessment)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612. Under the Federal-aid highway
program, the FHWA reimburses States
for costs incurred in highway
construction projects. This regulation
would simply provide that, asa
condition of receiving such grants,
States must ensure that project costs are
controlled and project quality is
maintained. This regulation recognizes
the role of the States in employing VE.
It gives States wide latitude in
establishing, administering, and
monitoring their VE programs and in
selecting projects to be constructed
using VE. Therefore, the FHWA has
determined that this action does not
have sufficient federalism implications
to warrant the preparation of a separate
federalism assessment.

Paperwork Reduction Act

This action contains a collection of
information for the purpose of the
Paperwork Reduction Act of 1980, 44

- U.5.C. 3501 et seq.

The reporting and recordkeeping
requirernent associated with this rule is
being submitted to the OMB for
approval in accordance with 44 U,S.C.
Chapter 35 under DOT NO: ;
OMB NO: _____; Administration:
Federal Highway Administration; Title:
Value Engineering; Proposed Use of
Information: Project data and cost
information representing the outcome of
the VE studies will be used for
determining if the respondents are in
compliance with the legislative
requirements and to report VE savings
to the Department of Transportation,
which then forwards the information to
the OMB; Frequency: Yearly; Burden
Estimate: 1,248; Respondents: 52;
Form(s): Appendix A to Part 627;
Average Burden Hours per Respondent:
24,

FOR FURTHER INFORMATION CONTACT: The
Information Requirements Division, M-
34, Office of the Secretary, 400 Seventh
Street, S.W., Washington, D.C. 20590,
(202) 366—4735 or the FHWA desk
officer, Office of Management and
Budget, New Executive Office Building,
Room 3228, Washington, D.C. 20503,
(202) 395-7340. It is requested that
comments sent to the OMB also be sent
to the FHWA rulemaking docket for this
action.
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National Environmental Policy Act

The agency has analyzed this action
for the purpose of the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.) and has determined
that this action would not have any
effect on the quality of the environment.

Regulation Identification Number

A regulation identification number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations, The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN contained
in the heading of this document can be
used to cross reference this action with
the Unified Agenda.

List of Subjects in 23 CFR Part 627

Government procurement, Grant
programs—transportation, Highways
and roads, reporting and recordkeeping
requirements.

Issued on: November 9, 1994
Rodney E. Slater,
Federal Highway Administrator.

In consideration of the foregoing, the
FHWA proposes to add part 627 to 23
CFR chapter I to read as follows:

PART 627—V'ALUE ENGINEERING

Sec.

627.1 Purpose and applicability.

627.3 Definitions.

627.5 General principles and procedures.

627.7 Reports.

Appendix A to Part 627—Annual Federal-aid

Value Engineering (VE) Summary Report
Autherity: 23 U.S.C. 106(d), 302, 307, and

315; 49 CFR 18.

§627.1 Purpose and applicability.

(a) This part will improve project
quality and productivity, foster
innovation, eliminate unnecessary and
costly design elements, and ensure
efficient investments by requiring the
application of value engineering (VE) to

selected highway projects financed with-

Federal-aid highway funds. This part
requires each State {ighway agency
(SHA) to establish a VE program,
outlines minimum VE program
requirements, and provides guidance on
establishing, administering, and
monitoring VE programs. State programs
shall be in effect no later than [one year
after the effective date of the final rule).
(b) This part applies to contracts
involving the early development,
design, and construction of selected
Federal-aid highway projects. States
shall develop VE programs that will
apply the VE review process to selected
highway projects. States may exempt
certain projects, such as railroad and

utility work, projects financed with
highway planning and research funds,
certain projects authorized under the
State’s highway safety program, and
emergency relief projects from the VE
project selectior: phase.

§627.3. Definitions.

Contractor. The individual or firm
providing material, supplies, personal
property, nonpersonal services, or
professional services as a party to the
design or construction contract.

Function. Any performance
characteristic that a product or service
accomplishes.

Life-cycle cost. The total cost of an
item’s ownership, computed over its
useful life. This includes initial capital
costs (right-of-way, planning, design,
construction), user costs, and the cost of
operation, maintenance, modification,
replacement, demolition, financing,
taxes, and disposal associated with the
facility as applicable.

Value engineering. The systematic
application of recognized techniques by
a multidisciplined team to identify the
function of a product or service;
establish a worth for that function;
generate alternatives through the use of
creative thinking; and provide the
needed functions, reliably, at the lowest
life-cycle cost without sacrificing safety,
necessary quality, and environmental
project attributes.

Value engineering change proposal
(VECP). A proposal submitted by a
contractor under a VE incentive clause
included in the provisions of a
construction contract that, through a
change in the plans, design, or
specifications would yield an improved
or equal product and reduce the project
cost (initial and/or life-cycle) to the
contracting agency. The net savings
from the proposal are shared with the
contractor in accordance with the
distribution provided in the VE or cost
reduction incentive clause.

Value engineering incentive clause. A
construction contract provision which
encourages the contractor to propose
changes in the contract plans and/or
requirements which will accomplish the
project’s functional requirements at less
cost (without adversely affecting the
project) and allows the contractor to
share in the resultant cost savings.

Value engineering job plan. An
organized plan of action for
accomplishing a VE study that divides

" the study into a distinct set of work

phases. The phases normally found in a
VE job plan include: Project selection,
investigation, speculation, evaluation,
development, presentation,
implementation, and audit.

Worth. An estimate of the least
expensive way of performing a function,
irrespective of its application to the
project.

§627.5 General principles and procedures.

(a) State VE programs. Applying the
VE process to projects will improve
project quality and productivity, foster
innovation, eliminate unnecessary and
costly design elements, reduce impact
costs on users, ensure the safe operation
of the facility, advance environmental
and ecological interests, and ensure
economical construction costs on
selected highway projects financed with
Federal-aid highway funds. State
highway agencies shall prepare written
procedures establishing continuing VE
programs. These procedures shall be
acceptable to the FHWA and consistent
with the American Association of State
Highway and Transportation Officials
(AASHTO) “Guidelines for Value
Engineering.’ !

(1) The VE program shall include
procedures to insure that the VE process
is actively applied to applicable
Federal-aid highway projects. The VE
procedures shall require the
identification of candidate projects for
VE studies early in the development of
the State's annual Federal-aid program.
As a minimum, a sufficient number of
projects representing at least 50 percent
of the Federal-aid highway funds
expended by the State shall be
identified for VE studies each year.

(2) The VE program should establish
specific criteria and guidelines for
selecting Federal-aid highway projects
for a VE review. Consideration should
be given to projects that have shown
recent substantial cost increases;
projects with complex designs or
construction phases; projects involving
major structures; projects with unique
specifications, standards, or processes;
multi-modal projects; projects with
repetitive work elements; projects with
high right-of-way costs; projects with
unique or experimental features;
projects with high maintenance, user
impact, or traffic control costs: and
projects specifically requested for
review by State agency program offices
or management.

(3) The VE program should establish
specific criteria and procedures for
granting waivers of the VE study
requirement on certain types of projects
or programs. The agency's procedures

* AASHTO's “Guidelines for Value Engineering,”
1987, is available for inspection as prescribed in 49
‘CFR pan 7, appendix-D and may be purchased by
writing to the American Association of State
Highway and Transportation Officials, 444 N.
Capitol Street, NW., Suite 225, Washington, DC
20001.
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may allow for certain types of projects
to be eliminated from consideration for
VE when there is little likelihood that
they would yield any opportunity for
improvements or savings.

(4) Value engineering studies should
follow the systematic problem-solving
process defined by the VE job plan.
Value engineering studies should be
performed using a team consisting of
individuals from different disciplines,
such as: Design, construction,
environment, maintenance, planning,
right-of-way, and other specialty areas
depending upon the project being
reviewed. Individuals from the public
and other agencies may also be included
as team members when their inclusion
is found to be in the public interest. The
study leader should be trained in VE,
understand the VE process, and be able
to serve as the coordinator and
facilitator of the VE team.

(i) Studies should be employed as
early as possible in the project
development or design process so that
valid VE recommendations can be
implemented without delaying the
progress of the project.

(ii) Each study should conclude with
a formal report outlining the study
team's recommendations for improving
the project and reducing its overall cost.
As a part of the formal report process,
a presentation of the VE team's
recommendations should be made to
upper management and documentation
of the presentation included with the
final report.

(5) The VE program should include
procedures to ensure that the VE

_recommendation approval process
involves appropriate reviews and
concurrences from applicable staff
offices, such as: Design, construction,
environment, air quality, safety,
materials, traffic operations, right-of-
way, and other offices when the
proposed VE change impacts their
specialty areas. All reviews by external
staff offices should be performed

promptly to minimize delays to the
project.

(6) The VE program should promote
the development and submission of
VECPs by construction contractors,
provide for their prompt review, assure
their prompt approval or disapproval
and, if approved, assure the
implementation of the proposed
changes. State highways agencies shall
include a VE or cost reduction incentive
clause in their standard specifications or
project special provisions that clearly
allows construction contractors to
submit VECPs. This clause should
include a provision allocating, by
percentage, the cost savings that is to be
shared between the agency and the
contractor. States should retain the right
to accept or reject all VECPs and acquire
the rights to use accepted VECPs in
current and future projects without
restrictions.

(7) The VE program should include
procedures for monitoring the
implementation of the
recommendations to ensure that proper
documentation is maintained for
accepted and rejected VE and VECP
recommendations, the projected or
actual cost savings associated with the
recommendations, and the total costs
involved in performing the VE studies.
The monitoring procedures should also
include a mechanism to assure that
applicable VE alternatives employed on
one projects are included in other
similar projects.

{b) State VE coordinators. Each State
highway agency shall be adequately
staffed with individuals knowledgeable
in VE to effectively coordinate and
monitor its VE efforts. Individuals
assigned to administer and monitor the
VE program should have sufficient
authority to insure the vigorous
implementation of the VE program and
be actively involved in all phases of the
VE program including the development
of the agency's annual VE plan.

(c) VE training. The VE program
should include procedures for

identifying formal VE training needs
and for coordinating training efforts to
ensure that an adequately trained staff is
available to perform the number of VE
studies required in the annual VE plan
and to assure a continuing VE program.
Key VE program managers, VE team
leaders and members, and individuals
involved in the VECP review and
approval process shall receive VE
training.

(d) Use of consultants. Consultants
that have experience in VE may be
retained by SHAs to conduct VE studies
on Federal-aid projects or elements of
Federal-aid projects. Members of
consultant VE study teams should be
experienced in VE, have completed a
recognized VE course or workshop, and
have participated in previous VE
studies. A consultant firm should not be
retained to conduct a VE study of its
own design unless the firm maintains
separate and distinct organizational
separation of its VE and design sections.

(e) Funding eligibility. The cost of
performing VE studies is project related
and is therefore eligible for
reimbursement with Federal-aid
highway funds at the appropriate pro-
rata share for the project studied.

§627.7 Reports.

Each SHA shall report yearly the
results it achieved through the
application of VE to selected highway
projects financed with Federal-aid
highway funds. States should report
data for the Federal fiscal year, the
twelve month period beginning October
1 and ending September 30. States
should submit these reports to the
FHWA division office by November 10
of the calendar year. This information
may be transmitted to the FHWA
electronically. The suggested report
format is provided in appendix A of this
part.

(Approved by the Office of Management and
Budget under control number 2125- )

Appendix A to Part 627.—Annual Federal-Aid Value Engineering (VE) Summary Report

[Report only Federal-aid funded projects—State:

Fiscal year: ]

1. Total dollars invested in VE Studies by the SHA this fiscal year (include in-house costs only, such-as, VE coordina-
tor and staff salaries; study costs; salary, travel and incidental costs for persons making studies). .........coreimreccrsisecsacees
2. Total dollars paid to VE contractors for performing VE Studies this fiscal year (include such costs as VE staff salaries

for monitoring contractor and VE stud{ costs). 5
y the SHA this fiscal year (include in-house costs for VE coordinator and staff

3. Total dollars invested in VE Training

salaries for organizing and monitoring; NHI training costs; salary, travel and incidental costs for persons attending

trai :
4. Total dollars paid to VE contractors for VE Training usedthe SHA this fiscal year (include training costs; salary, trav-
el, and incidental costs for persons attending training). ....
5. Total number of individuals trained in VE during this fiscal year.

Over 8 hours FHWA State

Other

Under 8 hours FHWA State

Other

Project Development and Design Phase

6. Total number of VE studies completed this fiscal year. ...
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Appendix A to Part 627.—Annual Federal-Aid Value Engineering (VE) Summary Report—Continued

[Report only Federal-aid funded projects—State:

a. Total number of VE recommendations made.
b. Total number of VE recommendation approved.
7. Total estimated construction cost of all the projects before the VE studies were performed. .......
a. Total dollar value of the VE recommendations made.
b. Total dollar value of the VE recommendations approved for 1mplementahon

Fiscal year:

8. Total estimated construction cost of all the projects after the VE studies were performed and the VE recommenda-
tions Wers 8pproved 1or IMPIEMIONIAION. | i..ic.cerosssmismssanisssessravoasodsnieresssmresopstoeessantarssasasassaresassass ns snsusnnsnserastsixesnasdasssssasss

Project Construction Phase

(Value Engineering Change Proposals)

9. Total number of VECP received this fiscal year. .........cciiiniiiiiini
10. Total value of VECP received this fiscal year. ........
11. Total number of VECP approved this fiscal year. ...

12. Total value of VECP approved this fiscal year. R S A TR e fi S SOOI e Re

13. Total amount of VECP approved savings provided to contractors.

Life-Cycle Cost Savings

14. Total estimated value of life-cycle (cost avoidance) cost savings for approved VE and VECP recommendations this
01§17 e Ao T S e A e R e L DA i B R A B b i e S S5 i S

[FR Doc. 94-28290 Filed 11-15-94; 8:45 am)
BILLING CODE 4910-22-F

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 946

Virginia Regulatory Program

AGENCY: QOffice of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule; public comment
period and opporttnity for public
hearing,.

SUMMARY: OSM is announcing receipt of
a proposed amendment to the Virginia
regulatory program (hereinafter referred
to as the Virginia program) under the
Surface Mining Control and

Reclamation Act of 1977 (SMCRA). The
proposed amendment includes changes
to §§ 480-03-19.816/817.102(e) of the
Virginia program relative to the disposal
of coal processing waste and
underground development waste in
mined-out areas. The amendment is
intended to clarify what provisions of
the coal mine waste disposal regulations
apply when disposal of coal processing
waste or underground development
waste occurs in mined-out areas for the
purpose of backfilling a disturbed area.
DATES: Written comments must be
received by 4 p.m., e.s.t. on December
16, 1994, If requested a public hearing
on the proposed amendment will be
held on December 12, 1994. Requests to
speak at the hearing must be received by
4 p.m,, e.s.t. on December 1, 1994.
ADDRESSES: Written comments and
requests to speak at the hearing should
be mailed or hand delivered to Mr.

Robert A. Penn, Director, Big Stone Gap
Field Office at the first address listed
below.

Copies of the Virginia program, the
proposed amendment, a listing of any
scheduled public hearings, and all
written comments received in response
to this document will be available for
public review at the addresses listed
below during normal business hours,
Monday through Friday, excluding
holidays. Each requestor may receive
one free copy of the proposed
amendment by contacting OSM's Big
Stone Gap Field Office. Any disabled
individual who has need for a special
accommodation to attend a public
hearing should contact the individual
listed under FOR FURTHER INFORMATION
CONTACT.

Office of Surface Mining Reclamation and
Enforcement, Big Stone Gap Field Office,
P.O. Drawer 1217, Powell Valley Square
Shopping Center, Room 220, Route 23, Big
Stone Gap, Virginia 24219, Telephone:
(703) 523-4303.

Virginia Division of Mined Land
Reclamation, P.O. Drawer 900, Big Stone
Gap, Virginia 24219, Telephone: (703) 523~
8100.

FOR FURTHER INFORMATION CONTACT: Mr.

Robert A. Penn, Director, Big Stone Gap

Field Office, Telephone: (703) 523—

4303.

SUPPLEMENTARY INFORMATION:

1. Background on the Virginia Program

On December 15, 1981, the Secretary
of the Interior conditionally approved
the Virginia program. Background
information on the Virginia p
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval can be found in
the December 15, 1981, Federal Register
(46 FR 61085-61115). Subsequent
actions concerning the conditions of

approval and program amendments can
be found at 30 CFR 946.12, 946.13,
946.15, and 946.16.

I1. Discussion of the Proposed
Amendment

By letter dated October 31, 1994
(Administrative Record No. VA-839),
Virginia submitted a proposed
amendment to its program pursuant to
SMCRA. Virginia proposes to amend
§ 480-03-19.816/817.102(e) to clarify
the Virginia regulations that are
applicable when coal processing waste
and underground development waste is
used as backfill material for mined-out
areas. If approved the proposed
amendment will settle interpretational
differences between Virginia and OSM
relative to how the coal mine waste
regulations apply to waste materials
placed in backfills. The text of the
existing regulation is presented below
with proposed changes italicized:

Section 480-03-19.816/817.102
Backfilling and Grading: General
Requirements

- - * * *

(e) Disposal of coal processing waste
and underground development waste in
the mined-out area shall be in
accordance with § 480-03-19.816/
817.81 and 83 as provided in
subparagraphs (1) and (2} of this
section, except that a long-term static
safety factor of 1.3 shall be achieved.

(1) Disposal of coal processing waste
and underground development waste in
the mined-out area to backfill disturbed
areas shall be in accordance with 480~
03-19.816/817.81.

(2) Disposal of coal processing waste
and underground development waste in
the mined-out area as a refuse pile and
not to backfill disturbed areas shall be
in accordance with 480-03-19.816/
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817.81 and 480-03-19.816/817.83. The
Division may approve a variance to
480-03-19.816/817.83(a)(2) if the
applicant demonstrates that the area
above the refuse pile is small and that
appropriate measures will be taken to
direct or convey runoff across the
surface area of the pile in a controlled
manner.

- * * * *

II1. Public Comment Procedures

In accordance with the provisions of
30 CFR 732.17(h), OSM is now seeking
comment on whether the amendments
proposed by Virginia satisfy the
applicable program approval criteria of
30 CFR 732.15. If the amendments are
deemed adequate, they will become part
of the Virginia program.

Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recommendations:
Comments received after the time
indicated under DATES or at locations
other than the Big Stone Cap Field
Office will not necessarily be
considered in the final rulemaking or
included in the Administrative Record.

Public Hearing

Persons wishing to comment at the
public hearing should contact the
person listed under FOR FURTHER
INFORMATION CONTACT by close of
business on December 1, 1994. If no one
requests an opportunity to comment at
a public hearing, the hearing will not be
held.

Filing of a written statement at the
time of the hearing is requested as it
will greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate responses
and appropriate questions.

The public hearing will continue on
the specified date until all persons
scheduled to comment have been heard.
Persons in the audience who have not
been scheduled to comment, and who
wish to do so, will be heard following
those scheduled. The hearing will end
after all persons scheduled to comment
and persons present in the audience
who wish to comment have been heard.

Public Meeting

If only one person requests an
opportunity to comment at a hearing, a
ublic meeting, rather than a public
earing, may be held. Persons wishing
to meet with OSM representatives to
discuss the proposed amendments may
request a meeting at the Big Stone Gap

Field Office by contacting the person
listed under FOR FURTHER INFORMATION
CONTACT. All such meetings will be
open to the public and, if possible,
notices of meetings will be posted in
advance at the locations listed under
ADDRESSES. A written summary of each
public meeting will be made part of the
Administrative Record.

IV. Procedural Determinations

Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of the SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 1.S.C.
4332(2)(C).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by the OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5

U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

List of Subjects in 30 CFR Part 946

Intergovernment relations, Surface
mining, Underground mining.

Dated: November 7, 1994,
Richard J. Seibel,

Acting Assistant Director, Eastern Support
Center.

[FR Doc. 94-28226 Filed 11-15-94; 8:45 am
BILLING CODE 4310-05-M

ENVIRONMENTAL PROTECTION
AGENCY

40CFR Ch. 1

[FRL-6106-4]

Notice and Open Meeling of the
Negotiated Rulemaking Advisory
Committee for Small Nonroad Engine
Regulations

AGENCY: Environmental Protection
Agency.

ACTION: FACA Committee Meeting—
Negotiated Rulemaking on Small
Nonroad Engine Regulations.

SUMMARY: As required by section 9(a)(2)
of the Federal Advisory Committee Act
(Pub. L. 92-463), EPA is giving notice of
the next meeting of the Advisory
Committee to negotiate a rule to reduce
air emissions from small nonroad
engines. The meeting is open to the
public without advance registration.
Agenda items for the meeting include
reports from the task groups and
discussions of the draft “single text”
strawman,

DATES: The committee will meet on
December 1, 1994 from 10:00 a.m. to
6:00 p.m., and on December 2, 1994
from 8:00 a.m, to 4:00 p.m.

ADDRESSES: The location of the meeting
will be the Courtyard by Marriott, 3205
Boardwalk, Ann Arbor, MI 48108:
phone: (313) 995-5900.
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FOR FURTHER INFORMATION CONTACT:
Persons needing further information on
the substantive matters of the rule
should contact Lucie Audette, National
Vehicle and Fuel Emissions Laboratory,
2565 Plymouth Rd., Ann Arbor,
Michigan 48105, (313) 741-7850.
Persons needing further information on
committee procedural matters should
call Deborah Dalton, Consensus and
Dispute Resolution Program,
Environmental Protection Agency, 401
M Street SW., Washington, DC 10460,
(202) 260-5495, or the Committee’s
facilitator’s, Lucy Moore or John Folk-
Williams, Western Network, 616 Don
Gaspar, Santa Fe, New Mexico, 87501,
(505) 982-9805.

Dated: November 9, 1994,
Deborah Dalten,
Designated Federal Official.
[FR Doc. 94-28296 Filed 11-15-94; 8:45 am)
BILLING CODE 6560-50-M

40 CFR Part 52
[CO9-3-5603; FRL-5106-6]

Approval and Promulgation of Air
Quality Impiementation Plans;
Colorado; Regulation 7

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
revisions to the Colorado Ozone State
Implementation Plan (SIP) submitted by
the Governor on September 27, 1989,
and August 30, 1990. The revisions
consist of amendments to Regulation
No. 7, “Regulation To Control Emissions
of Volatile Organic Compounds.” In its
review of the September 27, 1989 State
submittal, EPA identified several areas
where the regulation still did not meet
EPA requirements, On August 30, 1990,
the"State submitted additional revisions
to Regulation No. 7 to address these
deficiencies. This Federal Register
action applies to both of these
submittals. The amendments were made
to conform Regulation No. 7 to federal
requirements, and to improve the clarity
and enforceability of the regulation.
EPA’s approval will serve to make the
revisions federally enforceable and was
requested by the State of Colorado.
DATES: Comments must be received on
or before December 16, 1994.
ADDRESSES: Written comments should
be addressed to: Douglas M. Skie, Chief
Air Programs Branch (BART-AP),
United States Environmental Protection
Agency, Region VIII, 999 18th Street,
suite 500, Denver, Colorado 80202
24686,

Copies of the documents relevant to
this action are available for public
inspection between 8 a.m. and 4 p.m.,
Monday through Friday at the following
office: United States Environmental
Protection Agency, Region VIII, Air
Programs Branch, 899 18th Street, suite
500, Denver, Colorado 80202-2466.
FOR FURTHER INFORMATION CONTACT: Tim
Russ, Air Programs Branch (8BART-AP),
United States Environmental Protection
Agency, Region VIII, 999 18th Street,
Suite 500, Denver, Colorado 80202—
2466 (303) 293-1814.

SUPPLEMENTARY INFORMATION: Section
110(a)(2)(H)(i) of the Clean Air Act
(CAA), as amended in 1990, provides
the State the opportunity to amend its
SIP from time to time as may be
necessary. The State is utilizing this
authority of the CAA to update and
revise existing regulations which are a
part of the SIP.

I. Background

On March 3, 1978, EPA designated
the Denver-Boulder metropolitan area as
nonattainment for the National Ambient
Air Quality Standards (NAAQS) for
ozone (43 FR 8976). This designation
was reaffirmed by EPA on November 6,
1991 (56 FR 56694) pursuant to section
107(d)(1) of the CAA, as amended in
1990. Furthermore, since the Denver-
Boulder area had not shown a violation
of the ozone standard during the three-
year period from January 1, 1987 to
December 31, 1989, the Denver-Boulder
area was classified as a “transitional”
ozone nonattainment area under section
185A of the amended Act. In order to
meet the Reasonably Available Control
Technology (RACT) requirements of the
CAA, transitional areas must correct any
RACT deficiencies regarding
enforceability.

The current Colorado Ozone SIP was
approved by EPA in the Federal
Register on December 12, 1983 (48 FR
55284). The SIP contains Regulation No.
7 (Reg 7), which applies RACT to
stationary sources of Volatile Organic
Compounds (VOC). Reg 7 was adopted
to meet the requirements of Section
172(b)(2) and (3) of the 1977 CAA
(concerning the application of RACT to
stationary sources.') However, the
approved Ozone SIP did not rely on the
emissions reduction credit that Reg 7
would produce in order to demonstrate
attainment; rather, the SIP relied only
on mobile source controls in order to
demonstrate attainment.

During 1987 and 1988, EPA Region
VIII conducted a review of Reg 7 for

!The requirement to apply RACT to existing
stationary sources of VOC emissions was carried
forth under the amended Act in section 172(c){1).

consistency with the Control
Techniques Guidelines documents
(CTGs) and regulatory guidance, for
enforceability and for clarity. The CTGs,
which are guidance documents issued
by EPA, set forth measures that are
presumptively RACT for specific
categories of sources that emit VOCs. A
substantial number of deficiencies were
identified in Reg 7. In 1987, EPA
published a proposed policy document
that included, among other things, an
interpretation of the RACT requirements
as they applied to VOC nonattainment
areas (52 FR 45044, November 24, 1987,
Post-87 Policy). On May 25, 1988, EPA
published a guidance document entitled
“Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and Deviations,
Clarification to Appendix D of the
November 24, 1987 Federal Register
Notice’’ (the “Blue Baok”). A review of
Reg 7 against these documents
uncovered additional deficiencies in the
regulation.

On May 26, 1988, EPA notified the
Governor of Colorado that the Carbon
Monoxide (CO) SIPs for Colorado
Springs and Fort Collins were
inadequate to achieve the CO NAAQS.
In that letter, EPA also notified the
Governor that the Ozone SIP had
significant deficiencies in design and
implementation, and requested that
these deficiencies be remedied. EPA did
not make a formal call for a revised
Ozone SIP in the May 1988 letter,2 even
though the Denver-Boulder area was,
and continues to be, designated
nonattainment for ozone. The reason for
this decision was that no violations of
the ozone NAAQS had been recorded in
the nonattainment area for the previous
three years. However, EPA indicated
that the deficiencies, if uncorrected,
could jeopardize the area’s ability to
obtain eventual redesignation as an
attainment area for ozone.

1. 1989 SIP Revision Submittal

In a letter dated September 27, 1989,
the Governor of Colorado submitted
revisions to Reg 7 to partially address
EPA's concerns with the Ozone SIP. A
detailed description of the specific
revisions to the regulation is contained
in the Docket for this Federal Register
document. Revisions were made to the
following sections of Reg 7:

7.1 Applicability
7.1 General Provisions

2Under the pre-amended Act, EPA had the
authority under section 110(a)(2)(H) to issue a “SIP
Call” requiring a State to correct deficiencies in an
existing SIP. Section 110(a){2)(H) was not modified
by the 1990 Amendments. In addition, the amended
Act contains new section 110(k)(5) which also
provides authority for a SIP Call.
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7111 General Requirements for Storage and
Transfer of Volatile Organic Compounds

7.V Storage of Highly Volatile Organic
Compounds :

7.V Disposal of Volatile Organic
Compounds

7.Vl Storage and Transfer of Petroleum
Liquid

7.VIII Petroleum Processing and Refining

7.1X Surface Coating Operations

7.X Use of Solvents for Degreasing and
Cleaning

7.X1 Use of Cutback Asphalt

7.X1  Control of VOC Emissions from Dry
Cleaning Facilities Using
Perchlorcethylene As a Solvent

7.XH1I Graphic Arts

7.XIV Pharmaceutical Synthesis

7.XV _Control of Volatile Organic
Compound Leaks from Vapor Collection
Systems Located At Gasoline Terminals,
Bulk Plants, and Gasoline Dispensing
Facilities

Appendix A Criteria for Control of Vapors
from Gasoline Transfer to Storage Tanks

Appendix B Criteria for Control of Vapors
from Casoline Transfer at Bulk Plants
(Vapor Balance System)

Appendix D Test Procedures for Annual
Pressure/Vacuum Testing of Gasoline
Transport Trucks

In addition, the following new
emission sources and appendices were
added to Reg 7: .

7.IX.A.7 Fugitive Emission Control

7.IX.N, Flat Wood Paneling Coating

7.1X.0. Manufacture of Pneumatic Rubber
Tires

7.X1D. Coal Tar

Appendix E Emission Limit Conversion
Procedure

In a letter dated September 27, 1989,
the Governor of Colorado submitted
revisions to Reg 7 to address EPA’s
concerns with how the State was
addressing RACT for major non-CTG
sources of VOC. A detailed description
of the specific revisions to the
regulation is contained in the Docket for
this Federal Register document. Based
upon the reasons stated below, EPA is
approving the State's non-CTG rule for
its strengthening effect on the SIP.

Areas of the country which requested
extensions of the attainment date for the
ozone NAAQS beyond the initial 1982
target specified in the CAA, as amended
in 1977, were required to submit SIP
revisions by July 1, 1982 (46 FR 7182,
January 22, 1981). This requirement
applied to the Denver-Boulder
metropolitan area. The 1982 submittal
was required to include RACT,
regulations for all sources of VOC
covered by a CTG and for all remaining
stationary sources in the nonattainment
area with potential to emit VOC
emissions (before control) of 100 tons
per year or greater (“major non-CTG
sources’’).

This 1982 Ozone SIP revision was
submitted to EPA on June 24,1982,
Among other deficiencies, the SIP did
not contain regulations requiring RACT
on major non-CTG sources of VOC. EPA
noted this deficiency in February 3,
1983, but proposed approval of the
submitted SIP revision (48 FR 5030).
The State responded by committing to
adopt RACT for any VOC sources
covered by a CTG and EPA approved
this revision on December 12, 1983 (48
FR 55284).

EPA’s review of the Ozone SIP during
1987 and 1988 revealed that the intent
of the requirement for RACT for major
non-CTG sources had not been met. EPA
tentatively identified several stationary
sources which should have applied
RACT since 1982, but were as yet
unregulated. Reg 7 contained no
mechanism for requiring control of
these sources, other than a “General
Emission Limitation,” for sources not
specifically regulated by Reg 7, of 450
pounds per hour or 3000 pounds per
day. This general limitation allowed
sources to have actual emissions of up
to nearly 550 tons per year before
control was required. This provision
clearly did not meet the 1982 SIP
requirement, which was reiterated in
the May 25, 1998, Appendix D
Clarification document.

To address this concern, the State
revised Reg 7 to delete the existing
“General Emission Limitation" and to
require RACT for stationary sources
with potential emissions of VOC of 100
tons per year or more, under certain
conditions, Section 7.I.C. applies this
new RACT requirement to sources not
specifically covered by the regulation as
follows:

(a) Sources with actual emissions of
100 tons per year or more of VOCs must
apply RACT.

&) Sources with potential emissions
of 100 tons per year or more of VOCs,
but with actual emissions of less than
100 tons per year, may avoid having to
apply RACT by obtaining a federally
enforceable permit to limit production
or hours of operation to keep actual
emissions below 100 tons per year.

(c) Sources with potential emissions
of 100 tons per year or more of VOCs,
but with actual emissions of less than 50
tons per year on a 12-month rolling
average, may avoid RACT and permit
requirements by: (1) Submitting a report
each year demonstrating that the 50 tons
per year threshold has not been
exceeded; and (2) maintaining monthly
records of VOC usage and emissions to
enable the State to verif);lthese reports.

The State developed this approach to
regulating 100 tons per year non-CTG
sources after receiving comments on the

proposed Reg 7 revisions from several
industries in the Denver-Boulder area.
These sources indicated that their
processes involved a number of non-
CTG category operations that are
performed infrequently (such as
painting letters on four production units
per year), resulting in low actual
emissions, but which would result in
large potential emissions when
calculated on an 8760 hour per year
basis.

EPA is approving section 7.IL.C. of the
State’s rules for its strengthening effect
on the SIP. The submitted rule is
stronger than the pre-existing non-CTG
RACT rule because it specifically
applies to sources that have a potential
to.emit more than 100 tons per year of
VOCs and that are not yet covered by a
CTG. The rule requires those sources to
adopt RACT on a case-by-case basis.
The previous rule, which was a
commitment of the State and did not
directly affect non-CTG sources, only
applied to those sources for which EPA
subsequently issued a CTG. Therefore,
the submitted rule strengthens the SIP
because it applies to major sources not
covered by a CTG. It should be noted
that EPA is not addressing whether this
rule establishes RACT for major
stationary sources not subject to a CTG.

The Denver-Boulder metropolitan
area is classified as “transitional” for
ozone under the CAA. This means that
the area is legally designated as an
ozone nonattainment area, although it
did not experience violations of the
ozone NAAQS during the 1987-1989
period used to classify areas under the
1990 CAA amendments. Therefore, the
Denver-Boulder metropolitan area is not
subject to the RACT fix-up requirement
of Section 182(a)(2)(A) of the CAA.

Under the transitional ozone
classification, EPA must review the
available ambient air quality data and
make a determination whether the
Denver-Boulder metropolitan area has,
in fact, attained the ozone NAAQS. In
a letter dated October 22, 1992, from
Jack McGraw, EPA Region VIII Acting
Regional Administrator, to Governor
Roy Romer, EPA Region VIII advised the
State that EPA had reviewed ambient air
quality data which had been entered by
the State into the Aerometric
Information and Retrieval System
(AIRS) national database. EPA further
advised that these data indicated that
the Denver-Boulder metropolitan
transitional ozone area, as defined in the
November 6, 1991 Federal Register (56
FR 56694, codified at 40 CFR 81.306),
had not violated the ozone NAAQS
during the period beginning January 1,
1987, and ending on December 31, 1991.
EPA's October 22, 1992 letter was not d
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determination that the Denver-Boulder
nonattainment area had met the CAA's
Section 107(d)(3)(E) criteria for
redesignation to attainment, but rather
served as an affirmation that no
violation of the ozone standard for this
area was found.

The State has indicated, in the current
State-EPA Agreement (SEA), that it will
begin developing an ozone
redesignation request and maintenance
plan for the Denver-Boulder
metropolitan area. The maintenance
plan must demonstrate that the ozone
NAAQS will be maintained for an initial
period of 10 years after the
redesignation request is approved by
EPA. The maintenance plan must be
updated, after 8 years into the initial 10-
year period, to demonstrate that the
NAAQS will be maintained for an
additional 10 years. During the
development of the maintenance plan,
the State may consider additional
revisions to the ozone control strategy in
order to demonstrate maintenance of the
ozone standard; such revisions could
include further modification of the VOC
control requirements of Reg 7. Fora
maintenance plan to be approved and
the Denver-Boulder metropolitan area to
be redesignated as attainment pursuant
to Section 107(d)(3)(E), the State may
have to develop specific RACT
regulations for major non-CTG sources.
Information available to EPA suggests
that there has been growth in emissions
from some non-CTG sources in the area;
RACT regulations for these sources may
be necessary to ensure maintenance of
the NAAQS for the initial 10-year
redesignation attainment period, as is
required by Section 175A of the Act.

2. 1990 SIP Revision Submittal

In general, the revised Reg 7 (as
submitted by the Governor on
September 27, 1989) met the CAA
requirements, which were interpreted in
the CTGs, the Blue Book, and the Post-
87 Policy. However, in its review, EPA
identified two remaining issues where
the regulation did not explicitly follow
EPA guidance: A. The compliance
schedule, and B. Clarification of the
Graphic Arts definition for potential to
emit. These remaining two issues were
addressed by the State in its August 30,
1990 submittal and are described below.

In a letter dated August 30, 1990, the
Governor of Colorado submitted
revisions to Reg 7 to address EPA’s
remaining concerns with the September
27,1989 Ozone SIP revision. A detailed
description of the additional specific
revisions to Reg 7 is contained in the
Docket for this Federal Register

document. Revisions were made to the
following sections of Reg 7:

7.1 Applicability
7.X1 Use of Cutback Asphalt
7.XIII Graphic Arts

A. Compliance Schedule: Reg 7 did
not contain an explicit deadline for
compliance with the revised regulation.
In response to EPA comments, the State
adopted additional revisions (Section
7.1.B. and 7.1.C.) to Section 7.1
(Applicability) of Reg 7, requiring all
sources to come into compliance with
the revised Reg 7 by October 31, 1991.
EPA considered a 2-year timeframe for
compliance with the Reg 7 revisions to
be acceptable because no ozone SIP Call
was made in 1988 (no violations of the
ozone NAAQS have been monitored in
the Denver-Boulder area since 1984) and
thus, the revisions were not
immediately necessary for the area to
attain the NAAQS. The 2-year
compliance timeframe applies only to
the regulation revisions, and not to
requirements which existed prior to
October 30, 1989, Sources which were
in existence prior to the regulation
revisions and which were covered by
the regulations at that time were
required to maintain compliance with
those provisions.

B. Graphic Arts definition: The
Graphic Arts definition of potential to
emit, contained in Section 7.XIILA.2. of
Reg 7, was somewhat unclear. The
definition referenced the EPA
requirement that potential to emit be
determined at maximum capacity before
control (per the Appendix D
Clarification document), but also
included a requirement that potential
emissions be based on historical records
of solvent and ink consumption (per the
previous regulatory guidance document,
Guidance to State and Local Agencies in
Preparing Regulations to Control
Volatile Organic Compounds from Ten
Stationary Source Categories,
September, 1979). As a result, the
definition could have been interpreted
to require potential to emit to be
calculated at both maximum and
historical operating rates, which in most
cases will be different. EPA’s
interpretation of this definition was that
potential to emit should be calculated at
maximum capacity before control;
historical records of solvent and ink
consumption should be used to
determine VOC emissions at a given
operating rate, not to determine the
historical maximum operating rate. The
Reg 7 revisions, submitted by the
Governor on August 30, 1990, addressed
this concern by not including a
reference to the historical records.

C. Capture Efficiency: As a final issue,
on January 13, 1992, EPA notified the
State that, prior to proposing this action,
it was necessary to document the State’s
position with regard to capture
efficiency (CE) determination. During
earlier reviews of the State’s VOC
regulations, EPA Region VIII indicated
that, because EPA had not issued final,
generally-applicable CE test methods, an
acceptable State approach to CE was a
commitment to develop test methods
consistent with the most recent EPA
guidance on CE testing on a case-by-case
basis as needed, and a commitment to
adopt test methods after EPA issued
final CE test methods. The CE provision
adopted by the State in Section IX.A.5.e
of Reg 7 does address the requirement
that testing for CE be performed on a
case-by-case basis, and that this testing
be consistent with EPA guidance. In a
letter dated February 5, 1992, from John
Leary, Acting Director, Colorado Air
Pollution Control Division, to Douglas
Skie, Chief, Air Programs Branch, EPA
Region VIII, the State committed to
adopt and use all new CE methods as
they are developed and promulgated by
EPA’s rule-making process. In that same
letter, the State indicated that until
changes are promulgated, the Air
Pollution Control Division will use the
CE protocols that were published by
EPA on June 29, 1990 (55 FR 26814,
codified at 40 CFR 52.741(a)(4)(iii) and
Appendix B).

Due to additional information
received after the adoption of revisions
to Reg 7 in September, 1989, the State
reconsidered its regulation of coal tar
under Section 7.XI. (Use of Cutback
Asphalt). In revisions submitted on
August 30, 1890, Section 7.XL.D.,
covering coal tar, was deleted.
Regulation of coal tar is not covered by
the CTG for cutback asphalt use; EPA
believes that it is not needed to meet the
RACT requirement of the CAA.?

In this action, EPA is proposing to
approve the State’s VOC definition as
submitted in the 1989 and 1990
revisions to Reg 7. However, on
February 3, 1992, EPA published a
revised definition of volatile organic
compounds (57 FR 3941). The definition
excludes a number of organic
compounds from the definition of VOC
on the basis that they are of negligible
reactivity and do not contribute to

3 Under section 193 of the amended CAA, States
cannot delete control requirements in effect prior to
enactment of the amendments unless the
modification ensures equivalent or greater emission
reductions of the same air pollutant. By this same
submittal, the State has submitted additional
control requirements that more than compensate for
any greater emissions that may result from the
deletion of the coal tar regulation.
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tropospheric ozone formation. The
State’s definition excludes some, but not
all, of these compounds. Therefore, the
State’s definition of VOC provides for
the regulation of some compounds
which are no longer considered VOCs
by EPA. In light of EPA's most recent
definition of VOC, EPA will not enforce
against sources for failure to control the
emission of compounds that are exempt
from the federal VOC definition. EPA
has informed the Region VIII States of
the revised definition of VOC and will
request that future SIP revisions reflect
the most recent federal VOC definition.

Based on the above revisions, EPA
believes that Colorado has met the
ozone RACT requirement of the CAA as
it applies to the Denver-Boulder
metropolitan area. Colorado has
corrected its RACT rule deficiencies
regarding enforceability.

This action was previously published
as a Direct Final Rule on June 26, 1992
(57 FR 28614). This Direct Final Rule
was withdrawn on August 12, 1992 (57
FR 36004) as EPA Region VIII received
a letter, dated July 16, 1992, from
William Owens, Executive Director of
the Colorado Petroleum Association
(CPA), to Jeff Houk of EPA Region VIII,
expressing adverse comments. These
comments will be considered by EPA
during the comment period, along with
any other comments that are received on
this proposed rule.

I1. Proposed Action

EPA proposes to approve Colorado’s
Ozone SIP revisions, submitted by the
Governor on September 27, 1989, and
August 30, 1990. These revisions consist
of amendments to Reg 7.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any State
Implementation Plan. Each request for
revision to any State Implementation
Plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

nder thr:%egulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the CAA do not

create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the federal SIP-approval does
not impose any new requirements, I
certify that it does not have significant
impact on any small entities affected.
Moreover, due to the nature of the
federal-state relationship under the
CAA, preparation of a regulatory
flexibility analysis would constitute
federal inquiry into the economic
reasonableness of state action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. EP.A., 427
U.S. 248, 256-66 (S.Ct. 1976); 42 U.S.C,
7410(a)(2).

This action has been classified as a
Table 2 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225), as
revised by an October 4, 1993,
memorandum from Michael H. Shapiro,
Acting Assistant Administrator for Air
and Radiation. The Office of
Management and Budget has exempted
this regulatory action from Executive
Order 12866 review.

The Agency has reviewed this request
for revision of the federally-approved
SIP for conformance with the provisions
of the 1990 Amendments to the Clean
Air Act enacted on November 15, 1990.
The Agency has determined that this
action conforms with those
requirements irrespective of the fact that
the submittal preceded the date of
enactment.

Approval of this specific revision to
the SIP does not indicate EPA approval
of the SIP in its entirety.

Interested parties are invited to
comment on all aspects of this proposed
action.

Executive Order 12866

The Office of Management and Budget
has exempted this rule from the
requirements of Section 6 of Executive
Order 12866.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Note: Incorporation by reference of the
State Implementation Plan for the State of
Colorado was approved by the Director of the
Federal Register on July 1, 1980.

Authority: 42 U.S.C. 7401-7671q.

Dated: October 13, 1994.
Jack W. McGraw,
Acting Regional Administrator.
[FR Doc. 94-28291 Filed 11-15-94; 8:45 am)
BILLING CODE 6560-50-P

40 CFR Part 170
[OPP-250096; FRL-4900-4]

Worker Protection Standards Safety
Training; Grace Period and Retraining
Interval

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notification to Secretary of
Agriculture.

SUMMARY: Notice is given that the
Administrator of EPA has forwarded to
the Secretary of Agriculture a proposed
rule under the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA). The proposed rule proposes to
modify the grace period for training
employees and to shorten the retraining
interval. This notification is required
under FIFRA sec. 25(a)(2).

FOR FURTHER INFORMATION CONTACT:
Jeanne Heying, Certification and
Training, Occupational Safety Branch
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Rm. 1132B, CM #2, 1921 Jefferson Davis
Highway, Arlington. VA., (703) 305-
7371.

SUPPLEMENTARY INFORMATION: Section
25(2)(2) of FIFRA provides that the
Administrator shall provide the
Secretary of Agriculture with a copy of
any proposed rule at least 60 days
before signing the proposed rule for
publication in the Federal Register. If
the Secretary comments in writing
regarding the proposed rule within 30
days after receiving it, the Administrator
shall issue for publication in the
Federal Register, with the proposed
rule, the comments of the Secretary of
Agriculture, if requested by the
Secretary, and the response of the
Administrator concerning the
Secretary’s comments. The
Administrator has forwarded a copy of
a proposed rule to the Secretary of
Agriculture proposing to mod;?;r the
grace period for training employees and
to shorten the retraining interval.

List of Subjects in 40 CFR Part 170

Environmental protection, Pesticides
and pest, Intergovernmental relations,
Occupational safety and health,
Reporting and recordkeping
requirements.
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Dated: November 4, 1994

Dani.l M. Barolo,
Director, Office of Pesticide Programs.

[FR Doc. 94-28143 Filed 11-15-94; 8:45 am]
BILLING CODE 6560-50-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Public Health Service

42 CFR Part 60
RIN 0905-AS87

Health Education Assistance Loan
Program

AGENCY: Health Resources and Services
Administration, HHS.

ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule would
amend existing regulations governing
the Health Education Assistance Loan
(HEAL) program to establish
performance standards against which
lender and holder default rates would

be measured, as mandated by the Health
Professions Education Extension
Amendments of 1992, The proposal also
amends the regulations to reflect various
statutory provisions related to HEAL
performance standards for schools,
lenders, and holders, including the
following: The formula for calculating
default rates; the requirement that
certain schools develop default
management plans; the borrower’s
option to reduce his or her insurance
premium by obtaining a credit worthy
cosigner; the waiver of penalty fees for
schools, lenders, and holders with a low
volume of loans; and the option to pay
off defaulted loans to reduce default
rates,

DATES: Comments on this proposed rule
are invited. To be considered, comments
must be received by December 16, 1994,
ADDRESSES: Respondents should

address written comments to Fitzhugh
Mullan, M.D., Director, Bureau of
Health Professions (BHPr), Health
Resources and Services Administration,
Room 8-05, Parklawn Building, 5600
Fishers Lane, Rockville;, Maryland
20857. All comments received will be
available for public inspection and
copying at the Office of Program
Development, BHPr, Room 8A-55,
Parklawn Building, 5600 Fishers Lane,
Rockville, Maryland weekdays (Federal
holidays excepted) between the hours of
8:30 a.m. and 5:00 p.m.

FOR FURTHER INFORMATION CONTACT:
Michael Heningburg, Director, Division
of Student Assistance, Bureau of Health

Professions, Health Resources and.
Services Administration, Parklawn
Building, Room 8—48, 5600 Fishers
Lane, Rockville, Maryland 20857;

telephone number: 301-443-1173.

SUPPLEMENTARY INFORMATION: Section
707(a) of the Public Health Service Act
(the Act) requires that, not later than 1
year after enactment of the Health
Professions Education Extension
Amendments of 1992 (Pub. L. 102-408),
the Secretary shall establish
performance standards for lenders and
holders of HEAL loans, including fees to
be imposed for failing to meet such
standards. In the report accompanying
Public Law 102-408, the Congress
stated that it expects “* * * schools,
lenders, and holders to ass®me and
share the responsibility for minimizing
HEAL defaults * * *” (Conference
Report 102-925, p. 112).

In accordance with the above, this
Notice of Proposed Rulemaking (NPRM)
proposes to amend the HEAL
regulations to establish performance
standards for lenders and holders of
HEAL loans. Under this proposal, the
Secretary would establisg requirements
and fees to be impaosed on a HEAL
lender or holder based on the lender or
holder's HEAL default rate. The default
rate for lenders and holders would be
calculated in accordance with the
statutory default formula set forth in
section 719(5) of the Act, except that
loans made to students at Historically
Black Colleges and Universities
(HBCUs) prior to the end of the first 3
years that the lender/holder
performance standard is in effect would
be excluded from the default rate
calculation. The proposed performance
standard requirements, including the
risk-based fee to be assessed on each
lender and holder, are described below.

In developing these proposals, the
Department has relied heavily on
section 708 of the Act, which sets forth
fees and performance requirements for
HEAL schools with default rates greater
than 5 percent. Schools, lenders, and
holders all play a significant role in
helping to assure the collectibility of
HEAL loans, and all benefit from
participation in the HEAL program.
Accordingly, this approach is designed
to assure similar measures of
accountability for all parties involved in
the HEAL program.

This proposal also clarifies various
statutory provisions related to HEAL
performance standards for schools,
lenders, and holders, including the
following: (1) The formula for
calculating default rates; (2) the
requirement that certain schools
develop default management plans; (3)

the borrower’s option to reduce his or
her insurance premium by obtaining a
credit worthy cosigner: (4) the waiver of
penalty fees for schools, lenders, and
holders with a low volume of loans; and
(5) the option to pay off defaulted loans
to reduce default rates. The specific
amendments proposed are described
below according to the subparts, section

_numbers, and headings of the HEAL

regulations affected.

Subpart A—General Program
Description

Section 60.2 HEAL Default Rate

The Department is proposing to add a
new section to the HEAL regulations
which would address the HEAL default
rate. Paragraph (a) of this section,
“Default rate formula,” would explain
that the default rate of each school,
lender, and holder is calculated in
accordance with the formula set forth in
section 719(5) of the Act, except that for
lenders and holders, loans made to
students at HBCUs prior to the end of
the first 3 years that the lender/holder
performance standard is in effect would
be excluded from the default rate
calculation.

This approach for calculating lender
and holder default rates is consistent
with the statutory school performance
standard set forth in section 708 of the
HEAL stature. Section 708(d)(3)
provides HBCUs with a 3-year period
during which they remain eligible for
participation in the HEAL program
regardless of their default rates. In
granting HBCUs a 3-year reprieve from
termination due to high default rates,
the Congress indicated concern that the
performance standard provision not
cause these schools to lose access to
HEAL funding during the initial years of
its implementation.

In developing this proposed rule, the
Department was concerned that lenders
and holders, in an effort to maintain low
default rates, might choose not to make
or purchase loans for students at
HBCUs, which historically have higher
than average default rates, To assure
that the lender/holder performance
standard provisions do not unwittingly
undermine the Congress’ expressed
desire that access to HEAL loans be
maintained for HBCUs, the proposed
rule exempts any loans made to
students at HBCUs prior to the end of
the first 3 years that the standard is in
effect from being included when lender/
holder default rates are calculated.

Paragraph (b) of this section would
establish the effective dates of the
default rate calculations, for purposes of
determining risk-based insurance
premiums and program eligibility. The
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Department is proposing in this
paragraph that default rates be
calculated as of September 30 of each
year, and that these rates be used to
determine risk-based insurance
premiums and program eligibility, for
purposes of loans made or purchased on
or after July 1 of the following year.
These timeframes are designed to
provide adequate time for schools,
lenders, and holders to pay off defaulted
loans, if desired, in order to reduce their
risk category or maintain eligibility, and
to plan for the costs associated with
continued HEAL activity if their default
rates are greater than 5 percent, The
Department developed this provision in
response to concerns that the initial
implementation of the school risk-based
premiums on January 1, 1993, did not
provide adequate time for schools with
default rates greater than 5 percent to
evaluate their options regarding the pay
off of defaulted loans and to prepare for
the costs of continued participation in
the HEAL program.

Paragraph (c) of this section would set
forth the procedures for schools,
lenders, and holders to follow if they
want to pay off defaulted HEAL loans to
reduce their risk category ormaintain
eligibility. This proposal would require
that if a school, lender, or holder
chooses to pay off one or more HEAL
loans, it must, for each borrower it
chooses, pay off the outstanding
principal and interest of all HEAL loans
held by the Department for that
borrower. This proposal is designed to
prevent the confusion that is likely to
arise during the collection process if a
borrower's HEAL portfolio were
divided, with a portion sold to the
purchasing entity and a portion
remaining with the Department. The
proposal also would clarify that any
defaulted HEAL loans paid off by a
school, lender, or holder are assigned to
that entity and may be collected by that
entity using any collection methods
available to it. Finally, this provision
would require that a payoff be
completed by May 31 in order to reduce
the school, lender, or holder’s default
rate that would be used to determine the
risk category (or program eligibility) for
loans made or purchased on or after July
1 of the same year.

Subpart B—The Borrower

Section 60.8 What Are the Borrower’s
Major Rights and Responsibilities?

Paragraph (b)(1) of this section would
be amended to clarify that the borrower
must pay the borrower’s insurance
premium, as more fully described in
§60.14(b)(1). :

Subpart C—The Loan

Section 60.10 How Much Can be
Borrowed?

Paragraph (b)(1) of this section would
be amended to clarify that the non-
student borrower may not receive a loan
that is greater than the sum of the
borrower’s insurance premium plus the
interest that must be paid on the
borrower’s HEAL loans during the
period for which the new loan is
intended.

Section 60.13 Interest

The Department is proposing to delete
paragraph (a)(4) of this section, which
states that the Secretary announces the
HEAL interest rate on a quarterly basis
through a notice published in the
Federal Register. Since the Department
notifies all lenders of the HEAL interest
rate at the beginning of each quarter,
and since students and schools can
contact either the Department or a
HEAL lender for information on the
HEAL interest rate, the Federal Register
notice is no longer necessary.

Section 60.14 The Insurance Premium

The Department is proposing to
change the heading of this section to
“Risk-based insurance premiums.” The
section wouldrbe amended to reflect the
new statutory provisions for
determining borrower and school
insurance premiums and to include the
proposed lender and holder premiums.

Paragraph (a)(1) of this section would
be redesignated as paragraph (a), and
would be amended to state that a risk-
based insurance premium is charged to
the borrower, school, lender, and
holder, in accordance with the
procedures set forth in paragraph (b) of
this section.

The reference in paragraph (a)(1) to
the date that the premium is due to the
Secretary would be moved to newly
designated paragraph (c), described
below, which would address procedures
for collecting insurance premiums. In
addition, existing paragraphs (a)(2)
through (5), which also deal with the
collection of the insurance premiums,
would be moved to newly designated
paragraph (c) and amended as described
below.

Paragraph (b), which addresses the
insurance premium rate, would be
amended to reflect the various
insurance premium rates for borrowers,
schools, lenders, and holders.
Paragraphs (b)(1) and (2) would set forth
the statutory insurance premium rates
that apply to borrowers and schools,
including the borrower's option to
reduce the insurance premium by 50
percent by obtaining a credit worthy

cosigner, and the 3-year special
consideration provided for Historically
Black Colleges and Universities.

Paragraphs (b)(1) and (2) also would
include clarification of the statutory
provision which provides special
consideration in determining the
borrower and school insurance
premium rate for schools with a low
volume of HEAL loan activity. Under
this proposal, any school which, for
purposes of the default rate calculation,
has made a total of 50 or less loans
would be placed in the low-risk
category, regardless of its default rate. In
establishing the low volume threshold,
the Department first considered the
Conference report language
accompanying Public Law 102-408,
which states the following:

“The Secretary may grant an institution a
wavier of the requirements of the risk
categories only if the Secretary determines
that the default rate is not an accurate
indicator because the volume of loans has
been insufficient. For example, some schools
of public health may have default rates that
exceed 30%. However, since these default
rates are based on a small number of loans
(in some cases, only two to five loans) they
may be a misleading measure of the
institution's ability to control defaults.”
(Conference Report 102-925, p.111)

It seems apparent from this language
that the Congress, while not defining
“low volume,” intended for this
exclusion to be limited to schools with
a small amount of HEAL activity. The
Department next considered the
Department of Education’s (ED) low-
volume threshold for default penalties.
ED uses a threshold of 30 loans for
determining whether schools are subject
to modified procedures for determining
default rates. However, the ED
procedures involve a comparison of data
over a 3-year period for low volume
entities, whereas the HEAL statute
requires that any entity not meeting the
low volume exclusion be subject to the
same default formula applied to high
volume entities. As a result, the
Department determined that it would be
most equitable to allow a higher
threshiold for the HEAL *low volume”
definition. At the same time, given the
Conference report language, the
Department could not justify a level that
would be so high as to reduce the
effectiveness of the performance
standard requirements. Further analysis
of HEAL school data supported a
threshold of 50 loans, since this level
resulted in 34.6% of HEAL schools,
representing only 1.3% of HEAL loans
in repayment, being excluded from the
performance standard penalties during
Fiscal Year 1993. Based on the above,
the Department considers a threshold of
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50 loans to be more than adequate to
prevent unfair penalties being imposed
on schools with a small volume of
HEAL activity, while at the same time
assuring that this exemption is not so
lenient as to make the performance
standard requirements meaningless.

Paragraphs (b)(3) and (4) would
describe the proposed insurance
premium rates for lenders and holders.
The proposed rates for lenders included
in paragraph (b)(3) would be as follows:

Low-risk: A lender with a default rate
of not to exceed 5 percent would not be
required to pay an insurance premium.
In addition, a lender whose volume of
HEAL loans made (for purposes of the
default rate calculation) is 50 or less,
would not be required to pay an
insurance premium.

Medium-risk: A lender with a default
rate in excess of 5 percent but not to
exceed 10 percent would be assessed an
insurance premium equal to 5 percent of
the principal amount of any new loans
made.

High-risk: A lender with a default rate
in excess of 10 percent but not to exceed
20 percent would be assessed an
insurance premium equal to 10 percent
of the principal amount of any new
loans made.

Ineligible: A lender with a fault rate in
excess of 20 percent would not be
eligible to make new HEAL loans.

The proposed rates for holders
included in paragraph (b)(4) would be
as follows:

Low-risk: A holder with a default rate
of not to exceed 5 percent would not be
required to pay an insurance premium.
In addition, a holder whose volume of
HEAL loans held (for purposes of the
default rate calculation) is 50 or less,
would not be required to pay an
insurance premium.

Medium-risk: A holder with a default
rate in excess of 5 percent but not to
exceed 10 percent would be assessed an
insurance premium equal to 5 percent of
the original principal amount of any
loans newly purchased.

High-risk: A holder with a default rate
in excess of 10 percent but not to exceed
20 percent would be assessed an
insurance premium equal to 10 percent
of the original principal amount of any
loans newly purchased.

Ineligible: A holder with a default rate
in excess of 20 percent would not be
eligible to purchase new HEAL loans.

The proposed lender and holder
insurance premiums are the same as the
school insurance premiums which were
enacted as part of Public Law 102408
and became effective January 1, 1993.
The proposal to make lenders and
holders with default rates greater than
20 percent ineligible for the HEAL

program is also consistent with Public
Law 102-408, which generally prohibits
students at schools with default rates in
excess of 20 percent from borrowing
from the HEAL program at all. Since
schools, lenders, and holders all play an
important role in assuring the
collectibility of HEAL loans, and all
benefit from participation in the HEAL
program, the Department considers it
most equitable for all parties to be
subject to the same basic insurance
premium rate structure. This is also
consistent with the Conference report
language accompanying Public Law
102—-408, which indicated that schools,
lenders, and holders should assume and
share the responsibility for minimizing
HEAL defaults.

Although the Department’s proposed
approach is modeled after the school
risk-based insurance premiums
established in the HEAL statute, the
Department is interested in comments
on an alternate approach which would
create a more gradual continuum of risk-
based premiums for lenders and
holders. This alternate approach would
be structured such that lenders and
holders with default rates: (1) Greater
than 5 percent but less than 6 percent
pay a 1 percent premium; (2) Greater
than 6 percent but less than 7 percent
pay a 3 percent premium,; (3) Greater
than 7 percent but less than 8 percent
pay a 5 percent premium; (4) Greater
than 8 percent but less than 9 percent
pay a 7 percent premium,; and (5)
Greater than 9 percent but less than 10
percent pay a 9 percent premium. This
approach would still result in an
average risk premium of 5 percent for
lenders and holders in the 5-10 percent
range, but would phase the penalties in
more gradually and provide less harsh
penalties for lenders and holders at the
lower end of the default rate spectrum.
The Department is interested in
comments regarding whether this
alternate approach would be considered
preferable to the “notched" approach
that is being proposed.

A new paragraph (b)(5) would
prohibit schools, lenders, or holders
from passing their insurance premium
costs to borrowers,

Existing paragraphs (c) (1) and {2),
which address the method of calculating
the insurance premium for loans made
before July 22, 1986, when premium
amounts were determined based on the
amount of time remaining until
graduation, would be deleted and
replaced by a new paragraph (c), which
would set forth procedures for the
collection of insurance premiums. New
paragraph (c)(1), dealing with the
borrower premium, would address
provisions previously included in

paragraphs (a) (1) and (2). This
paragraph would state that the premium
charged to the borrower must be
collected by the lender through a
deduction from the HEAL loan proceeds
and is due to the Secretary, along with
documentation identifying the loan for
which the premium is being paid, no
later than 30 days after the date of
disbursement of the HEAL loan. It also
would require the lender to identify
clearly to the borrower the amount of
the borrower’s insurance premium.

New paragraph (c)(2), addressing the
school premium, would state that for
schools required to pay an insurance
premium, in accordance with paragraph
(b)(2) of this section, the premium
would be collected by the Secretary on
a quarterly basis, and would be due to
the Secretary no later than 30 days after
the date of the quarterly billing notice.

New paragraph (c)(3), addressing the
lender premium, would state that for
lenders required to pay an insurance

remium, in accordance with paragraph
(Eb)(S) of this section, the premium,
including documentation identifying
the loan for which the premium is being
paid, would be due to the Secretary 30
days after the date of disbursement of
the HEAL loan.

New paragraph (c)(4), addressing the
holder premium, would state that for
holders required to pay an insurance
premium, in accordance with paragraph
(b)(4) of this section, the premium,
including documentation identifying
the loan for which the premium is being
paid, would be due to the Secretary 30
days after the date that the loan transfer
takes place. -

Existing paragraph (a)(3), which
establishes penalties for late payment of
the insurance premium, would be
redesignated as paragraph (c)(5)(i). As
amended, this paragraph would require
that if the insurance premium due from
a school, lender, or holder is not paid
by the due date, a late fee will be
charged in accordance with the
Department’s Claims Collection
Regulation (45 CFR part 30). This
paragraph also would prohibit the late
fee from being passed on to the
borrower.

Existing paragraph (a)(4) would be
redesignated as paragraph (c)(5)(ii). As
amended, this paragraph would state
that if the borrower or lender insurance
premium is not paid within 60 days of
disbursement of the loan, the Secretary
may deny insurance coverage on the
loan. This paragraph also would state
that if the school premium is not paid
within 60 days of the date of the
quarterly billing notice, the Secretary
may immediately suspend the school
and may initiate termination
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proceedings against the school. Finally,
if the holder premium is not paid within
60 days of the loan transfer, the
Secretary may cancel the insurance
coverage on the loan.

Existing paragraph (a)(5), which
addresses refunds of premiums, would
be redesignated as paragraph (c)(6) and
would be amended to clarify that
premiums are not refundable except in
cases of error, or unless the loan,
including any accrued interest, is
canceled within 120 days of the date of
disbursement, Previously, the
regulations did not provide for the
refund of the insurance premium once
a loan was disbursed, even if it was
canceled soon thereafter. Accordingly,
this amendment is intended to assure
that if cancellation of the loan,
including any accrued interest, occurs
within a reasonable period of time, a
full refund of the premium(s) may be
made. This is consistent with
Department of Education policies
governing the Federal Family Education
Loan (FFEL) programs.

Existing paragraph (c)(3), which
addresses the charging of premiums for
loans disbursed in multiple
installments, would be redesignated as
new paragraph (d).

Section 60.15 Other Charges to the
Borrower

Paragraph (c) of this section would be
amended to clarify that, in making a
HEAL loan, the lender may pass on to
the borrower only the cost of the
borrower’s insurance premium.

Section 60.17 - Security and
Endorsement

Paragraph (b) of this section would be
amended by deleting the first sentence,
which requires a HEAL loan to be made
without endorsement unless the
borrower is a minor. In addition, a new
paragraph (c) would be added to this
section to state that a credit worthy
parent or other responsible individual,
other than a spouse, may cosign the loan
note. This is consistent with section
708(c) of the Act, which allows a HEAL
borrower to obtain a cosigner to reduce
the cost of the borrower insurance
premium by 50 percent.

Subpart D—The Lender and Holder

Section 60.31 The Application To Be a
HEAL Lender or Holder

A new paragraph (e) would be added
to this section to state that any lender
or holder which is in the medium- or
high-risk categories, as described in
§60.14, must submit a default
management plan with its HEAL
application. The default management

plan must specify the detailed short-
term and long-term procedures that the
lender or holder will have in place to
minimize defaults on loans to HEAL
borrowers. Under the plan the lender or
holder must, among other measures,
assure that borrowers receive
information concerning repayment
options, deferments, forbearance, and
the consequences of default. This
requiremnent is consistent with a
statutory provision which requires
default management plans from schools
in the medium- or high-risk categories.

A new paragraph (f) would be added
to this section to state that a lender or
holder with a HEAL default rate, as
calculated in accordance with §60.2,
that exceeds 20 percent (except for
lenders or holders with a total loan
volume, for purposes of the default rate
calculation, of 50 loans or less) would
be ineligible to make or purchase HEAL
loans.

Section 60.33 Making a HEAL Loan

Existing paragraphs (g) and (h) would
be redesignated as paragraphs (h) and
(1), respectively, and a new paragraph
(g) would be added to this section to set
forth requirements for cosigners. This
paragraph would provide clarification of
procedures for implementing the
statutory provision which allows a
borrower to reduce the insurance
premium by 50 percent by obtaining a
credit worthy cosigner. Under this
provision, a lender would be required to
follow procedures similar to those used
in making commercial or private loans
without a Federal guarantee to
determine whether a cosigner is credit
worthy.

Section 60.35 HEALLoan Collection

This section would be amended to
clarify that, in collecting a HEAL loan
with a cosigner, the lender or holder
must apply to the cosigner, collection
procedures that are at least as stringent
as those it would follow in attempting
to collect a commercial or private loan
with-a cosigner. In addition, this section
would be amended to more clearly
delineate that the lender or holder must
apply to the cosigner due diligence .
procedures similar to those that are
applied to the borrower.

Subpart E—The School

Section 60.50 Which Schools Are
Eligible To Be HEAL Schools?

A new paragraph (a)(3) would be
added to this section to require that any
school in the medium- or high-risk
categories, as set forth in §60.14, must
submit a default management plan
annually in accordance with timeframes

established by the Secretary. The defauli
management plan must specify the
detailed short-term and long-term
procedures that the school will have in
place to minimize defaults on loans to
HEAL borrowers. Under the plan the
school must, among other measures,
assure that borrowers receive
information concerning repayment
options, deferments, forbearance, and
the consequences of default. This
provision is consistent with section
708(b) of the Act.

A new paragraph (a)(4) would be
added to this section to state that a
school must have a HEAL default rate
that does not exceed 20 percent in order
to be eligible to make HEAL loans,
except as follows: (1) A default rate in
excess of 20 percent does not affect the
eligibility of a Historically Black College
or University until after October 13,
1995; and (2) a default rate in excess of
20 percent does not affect the eligibility
of any school that has 50 or less loans
in repayment, for purposes of the HEAI
default rate calculation described in
§60.2. This provision is consistent with
section 708(d) of the Act and with the
low volume threshold proposed in
§60.14(b).

Economic Impact

Executive Order 12866 requires that
all regulations reflect consideration of
alternatives; of costs, of benefits, of
incentives, of equity, and of available
information. Regulations must meet
certain standards, such as avoiding
unnecessary burden. Regulations which
are “‘significant™ because of cost,
adverse effects on the economy,
inconsistency with other agency actions,
effects on the budget, or novel legal or
policy issues, require special analysis.
The Regulatory Flexibility Act requires
that we analyze regulatory proposals to
determine whether they create a
significant impact on a substantial
number of small entities.

The Department believes that the
resources required to implement the
proposed requirements in these
regulations are minimal. The proposed
rule would establish performance
standards against which lender and
holder default rates would be measured,
and would establish fees which would
be paid by lenders and holders with
default rates over 5 percent as a
condition for continued program
participation. Since most active HEAL
lenders and holders do not have default
rates over 5 percent, these provisions
should not rea:nire significant additiona!
resources for the majority of lenders and
holders. Therefore, in accordance with
the Regulatory Flexibility Act of 1980,
the Secretary certifies that these
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regulations will not have a significant
impact on a substantial number of small
entities,

OMB has reviewed this proposed rule
under Executive Order 12866. The
Department requests comments on
whether there are any aspects of this
proposed rule which can be improved to
make the HEAL program more effective,
more equitable, or less costly.

Paperwork Reduction Act of 1980
This proposed rule contains

subject to review by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1980.
The title, description, and respondent
description of the information
collections are shown below with an
estimate of the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Title: Health Education Assistance
Loan (HEAL) Program: Lender and

Description of Respondents: Non-
profit institutions and Businesses or
other for-profit.

Description: Lenders and holders
must provide the Secretary with
documentation identifying the loan for
which a premium is being paid. Lenders
and schools with default rates greater
than 5 percent must submit annual
default management plans to the
Secretary.

Estimated Annual Reporting and

information collections which are Holder Performance Standards. Recordkeeping Burden:
Responses
. No. of re- Total annual | Hours per | Total bur-
Section spond. %n'g' response | response | den hours
60.14(C)(1) <iesees 20 1,500 30,000 | Tmin. 500 hrs.
60. 14{CHAY e i ko st maios e 0 0 0 | 0 min. 0 hrs.
60.14(c)(4) ' 0 0 0| O min. 0 hrs.
60.31(e) ! ..... 0 0 0 | 0 min. 0 hrs.
60.35(a)(1)2 . 20 500 10,000 | .083 hrs. (833 hrs.)
G e L R MU T Lo bl TS R T S R W N 2 87 1 * 87|10 hrs. 870 hrs.
RN B NI OMPS <y ccsev i o miebsonrdbssihemesst vttt s o crarsredo ] Coss sotmiiets sons t i bt dasatmomoms s cions 1370 hrs.

' No burden is estimated for these sections, since it is anticipated that any lender or holder required to pay an insurance premium will cease

participation in the program.

2This recordkeeping burden has been approved under OMB No. 0915-0108. There is no change in the burden because this OMB approval in-
cludes burden for all borrowers who are in default regardless of whether the loan is heid by a lender or holder.

We have submitted a copy of this
proposed rule to OMB for its review of
these information collections. Send
comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to
the agency official designated for this
purpose whose name appears in this
preamble, and to the Office of
Information and Regulatory Affairs,
OMB, Washington, D.C. 20503.

List of Subjects in 42 CFR Part 60

Educational study programs, Health
professions, Loan programs-education,
Loan programs-health, Medical and
dental schools; Reporting requirements,
Student aid.

Accordingly, the Department of
Health and Human Services proposes to
amend 42 CFR part 60 as follows:

Dated: February 9, 1994.

Philip R. Lee,
Assistant Secretary for Health,
Approved: August 5, 1994.
Donna E, Shalala,
Secretary.
(Catalog of Federal Domestic Assistance, No.
13.108, Health Education Assistance Loan
Program) :

PART 60—HEALTH EDUCATION
ASSISTANCE LOAN PROGRAM

1. The authority citation for 42 CFR
part 60 continues to read as follows:

Authority: Section 215 of the Public Health
Service Act, 58 Stat. 690, as amended, 63
Stat. 35 (42 U.S.C. 216); secs. 727-739A,
Public Health Service Act, 90 Stat. 2243, as
amended, 93 Stat. 582, 99 Stat. 529-532, 102
Stat. 3122-3125 (42 U.S.C. 294-2941-1);
renumbered as secs. 701-720, as amended by
106 Stat. 1994-2011 (42 U.S.C. 292—292p).

2. A new section 60.2, in subpart A,
is added to read as follows:

Subpart A—General Program
Description
* * > = *

§60.2 HEAL defauit rate.

(a) Default rate formula. The HEAL
default rate for each school, lender, and
holder is calculated in accordance with
the formula set forth in section 719(5) of
the Public Health Service Act (42 U.S.C.
2920), except that for lenders and
holders, loans made to students at
Historically Black Colleges and
Universities prior to [insert date 3 years
after date of publication of final rule] are
excluded from the default rate
calculation.

(b) Effective date of default rate
calculations. HEAL default rates are
calculated as of September 30 of each
year. These rates are used to determine
risk-based insurance premiums and
program eligibility, for purposes of
loans made or purchased on or after July
1 of the following year.

(¢) Payoff of defaulted loans to reduce
default rate. A school, lender, or holder

may pay off the defaulted loans of one
or more HEAL borrowers to reduce its
default rate. If a school, lender, or
holder chooses to exercise this option,
it must, for each defaulted HEAL
borrower chosen, pay the outstanding
principal and interest for all of the
borrower’s HEAL loans held by the
Secretary. Any defaulted HEAL loans
paid by a school, lender, or holder are
assigned to that entity, and may be
collected using only collection methods
available to that entity. In order to
reduce the school, lender, or holder
default rate used to determine the level
of the risk-based insurance premium (or
program eligibility) for loans made or
purchased on or after July 1 of any year,
a payoff must be completed by May 31
of that same year.

3. Section 60.8, in subpart B, is
amended by revising paragraph (b)(1) to
read as follows:

Subpart B—The Borrower

* * * - =

§60.8 What are the borrower’s major

rights and responsibilities?
* > * * *
(b) LR T

(1) The borrower must pay the
borrower's insurance premium as more
fully described in §60.14(b)(1).

* * * L -
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4. Section 60.10, in subpart C, is .
amended by revising paragraph (b)(1) to
read as follows: :

Subpart C—The Loan
§60.10 How much can be borrowed?

* * * * *
)..Q

(1) In no case may an eligible non-
student borrower receive a loan that is
greater than the sum of the borrower's
insurance premium plus the interest
that must be paid on the borrower’s
HEAL loans during the period for which
the new loan is intended.

* * * - *

§60.13 [Amended]

5. Section 60.13 is amended by
removing paragraph (a)(4).

6. Section 60.14 is revised to read as
follows:

§60.14 Risk-based insurance premiums.

(a) General. The Secretary insures
each lender or holder for the losses of
principal and interest it may incur in
the event that a borrower dies; becomes
totally and permgnently disabled; files
for bankruptcy under chapter 11 or 13
of the Bankruptcy Act; files for
bankruptcy under chapter 7 of the
Bankruptcy Act and files a complaint to
determine the dischargeability of the
HEAL loan; or defaults on his or her
loan. For this insurance, the Secretary
charges an insurance premium to the
borrower, and to the school, lender, and
subsequent holder, if any, in accordance
with the procedures outlined in this
section,

(b) Rate of insurance premium. The
rate of the HEAL insurance premium
charged to a HEAL borrower, school,
lender, and holder shall be determined
in accordance with the procedures
outlined in this paragraph,

(1) Borrower insurance premium. (i)
Low-risk rate. A borrower attending a
school with a default rate of not to
exceed 5 percent, or attending a school
for which the volume of HEAL loans
made for purposes of the default rate
calculation is 50 or less, shall be
assessed a risk-based premium in an
amount equal to 6 percent of the
principal amount of the loan.

(ii) Medium-risk and high-risk rate. A
borrower attending a school with a
default rate in excess-of 5 percent but
not exceeding 20 percent (excluding
schools for which the volume of HEAL
loans made for purposes of the default
rate calculation is 50 or less) shall be
assessed a risk-based premium in an
amount equal to 8 percent of the
principal amount of the loan.

(iii) Reduction of borrower premium.
A borrower shall have his or her

insurance premium reduced by 50
percent if a credit worthy parent or
other responsible party co-signs the loan
note.

(2) School insurance premium. (i)
Low-risk rate. A school with a default
rate of not to exceed 5 percent, or for
which the volume of HEAL loans made
for purposes of the default rate
calculation is 50 or less, shall not be
assessed an insurance premium. -

(i) Medium-risk rate. A school with a
default rate in excess of 5 percent but
not exceeding 10 percent (excluding
schools for which the volume of HEAL
loans made for purposes of the default
rate calculation is 50 or less) shall be
assessed a risk-based premium in an
amount equal to 5 percent of the
principal amount of each HEAL loan
approved by the school and disbursed to
the borrower.

(iii) High-risk rate. A school with a
default rate in excess of 10 percent but
not exceeding 20 percent (excluding
schools for which the volume of HEAL
loans made for purposes of the default
rate calculation is 50 or less) shall be
assessed a risk-based premium in an
amount equal to 10 percent of the
principal amount of each HEAL loan
approved by the school and disbursed to
the borrower.

(iv) Special consideration for
Historically Black Colleges and
Universities. An Historically Black
College or University with a default rate
in excess of 20 percent may continue to
make HEAL loans to its borrowers until
October 13, 1995. A borrower at such a
school will be subject to the high-risk
insurance premium rate set forth in
paragraph (b)(1)(ii) of this section, and
the school will be subject to the high-
risk insurance premium rate set forth in
paragraph (b)(2)(iii) of this section.

(3) Lender insurance premium, (i)
Low-risk rate. A lender with a default
rate of not to exceed 5 percent, or for
which the volume of HEAL loans made
for purposes of the default rate
calculation is 50 or less, shall not be
assessed an insurance premium.

(ii) Medium-risk rate. A lender with a
default rate in excess of 5 percent but
not exceeding 10 percent (including
lenders for which the volume of HEAL
loans made for purposes of the default
rate calculation is 50 or less) shall be
assessed a risk-based premium in an
amount equal to 5 percent of the
principal amount of each HEAL loan
made.

(iii) High-risk rate. A lender with a
default rate in excess of 10 percent but
not exceeding 20 percent (excluding
lenders for which the volume of HEAL
loans made for purposes of the default
rate calculation is 50 or less) shall be

assessed a risk-based premium in an
amount equal to 10 percent of the
principal amount of each HEAL loan
made.

(4) Holder insurance premium. (i)
Low-risk rate. A holder with a default
rate of not to exceed 5 percent, or for
which the volume of HEAL loans held
for purposes of the default rate
calculation is 50 or less, shall not be
assessed an insurance premium.

(ii) Medium-risk rate. A holder with a
default rate in excess of 5 percent but
not exceeding 10 percent (excluding
holders for which the volume of HEAL
loans held for purposes of the default
rate calculation is 50 or less) shall be
assessed a risk-based premium in an
amount equal to 5 percent of the
principal amount of each HEAL loan
purchased.

(iii) High-risk rate. A holder with a
default rate in excess of 10 percent but
not exceeding 20 percent (excluding
holders for which the volume of HEAL
loans held for purposes of the default
rate calculation is 50 or less) shall be
assessed a risk-based premium in an
amount equal to 10 percent of the
principal amount of each HEAL loan
purchased.

(5) Rules regarding insurance
remium costs. Schools, lenders, and
olders are prohibited from requiring

the borrower to pay the school, lender,
or holder portion of the insurance
remium.

(c) Collection of insurance premiums.
HEAL insurance premiums due from
borrowers, schools, lenders, and holders
shall be collected in accordance with
the procedures outlined in this
paragraph.

(1) Borrower insurance premium. The
premium charged to the borrower must
be collected by the lender through a
deduction from the HEAL loan
proceeds. The borrower premium,
including documentation identifying
the loan for which the premium is being
paid, is due to the Secretary no later
than 30 days after the date of each
HEAL loan disbursement. The lender
must clearly identify to the borrower the
amount of the insurance premium.

(2) School insurance premium. For
schools required to pay an insurance
premium, in accordance with paragraph
(b)(2) of this section, the premium shall
be collected by the Secretary on a
quarterly basis, and is due to the
Secretary no later than 30 days after the
date of the quarterly billing notice.

(3) Lender insurance premium. For
lenders required to pay an insurance
premium, in accordance with paragraph
(b)(3) of this section, the premium,
including documentation identifying
the loan for which the premium is being
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paid, is due to the Secretary no later
than 30 days after the date of each
HEAL loan disbursement.

(4) Holder insurance premium. For
holders required to pay an insurance

premium, in accordance with paragraph -

(b)(4) of this section, the premium,
including documentation identifying
the loan for which the premium is being
paid, is due to the Secretary no later
than 30 days after the date of each
HEAL loan purchase.

(5) Penalties for late payment. (i) If
the insurance premium is not paid by
the due date a late fee will be charged
to the school, lender, or holder, as
appropriate, in accordance with the
Department’s Claims Collection
Regulation (45 CFR part 30). These late
fees may not be passed on to the
borrower.

(i) If the borrower or lender insurance
premium is not paid within 60 days of
disbursement of the loan, the insurance
shall cease to be effective on the loan.

If the school premium is not paid within
60 days of the date of the quarterly
billing notice, the Secretary will
mmediately suspend the school and
initiate termination proceedings against
the school. If the holder premium is not
paid within 60 days of the loan transfer,
the Secretary will cancel the insurance
coverage on the loan.

(6) Refund of premjums. Premiums
are not refundable except in cases of
errct, or unless the loan, including any
accrued interest, is canceled within 120
days of the date of disbursement.

(d) Multiple installments. In cases
where the lender disburses the loan in
multiple installments, the insurance
premium is calculated for each
disbursement.

7. Section 60.15 is amended by
revising paragraph (c) to read as follows:

§60.15 Other charges to the borrower.

. * * *

(c) Other loan making costs. A lender
may not pass on to the borrower any
cost of making a HEAL loan other than
the costs of the borrower’s insurance
premium.

8. Section 60.17 is amended by
revising paragraph (b) and adding a new
paragraph (c) to read as follows:

§60.17 Security and endorsement.

* » * * *

(b) If a borrower is a minor and cannot
under State law create a legally binding
obligation by his or her own signature,

a lender may require an endorsement by
another person on the borrower's HEAL
note. For purposes of this paragraph, an
“endorsement'’ means a signature of
anyone other than the borrower who is

to assume either primary or secondary
liability on the note.

(¢) A credit worthy parent or other
responsible individual (other than a
spouse) may cosign the loan note.

9. Section 60.31, in subpart D, is
amended by adding new paragraphs (e)
and (f) to read as follows:

Subpart D—The Lender and Holder

§60.31 The application to be a HEAL
lender or holder.

* * » * * ¥

(e) Any lender or holder in the
medium-risk or high-risk categories, as
described in § 60.14, must submit a
default management plan with its
application to be a HEAL lender or
holder. The default management plan
must specify the detailed short-term and
long-term procedures that the lender or
holder will have in place to minimize
defaults on loans to HEAL borrowers,
Under the plan the lender or holder
must, among other measures, assure that
borrowers receive information
concerning repayment options,
deferments, forbearance, and the
consequences of default.

(f) A lender with a default rate that
exceeds 20 percent (except for a lender
with a total loan volume, for purposes
of the default rate calculation, of 50
loans or less) is ineligible to make HEAL
loans. A holder with a default rate that
exceeds 20 percent (except for a holder
with a total loan volume, for purposes
of the default rate calculation, of 50
loans or less) is ineligible to purchase
HEAL loans.

10. Section 60.33 is amended by
redesignating paragraphs (g) and (h) as
paragraphs (h) and (i), respectively; and
by adding a new paragraph (g) to read
as follows:

§60.33 Making a HEAL loan,

* A - *® -

(g) HEAL loans with cosigners. In
determining whether a cosigner is
creditworthy, a lender must follow
procedures for determining
creditworthiness that are at least as
stringent as those it would follow in
making commercial loans or private
loans without a Federal guarantee. If a
lender does not make commercial loans
or private loan without a Federal
guarantee, it must obtain and follow
creditworthiness procedures that are
used by a commercial lender who does
make such loans.

11. Section 60.35 is amended by
revising the introductory paragraph,
paragraphs (a)(1) and (2), and
paragraphs (e) and (f) to read as follows:

§60.35 HEAL loan collection.

A lender or holder must exercise due
diligence in the collection of a HEAL
loan with respect to both a borrower and
any endorser or cosigner. In collecting a
loan with an endorser or cosigner, the
lender or holder must apply to the
endorser or cosigner collection
procedures that are at least as stringent
as those it would follow in attempting
to collect a commercial or private loan
with an endorser or cosigner. At a
minimum, in order to exercise due
diligence, a lender or holder must
implement the following procedures
when a borrower fails to honor his or
her payment obligations:

(a)(1) When a borrower is delinquent
is making payment, the lender or holder
must remind the borrower within 15
days of the date the payment was due
by means of a written contact. If
payments do not resume, the lender or
holder must contact both the borrower
and any endorser or cosigner at least 3
more times at regular intervals during
the 120-day delinquent period following
the first missed payment of that 120-day
period. The second demand notice for a
delinquent account must inform the
borrower that the continued delinquent
status of the account will be reported to
consumer credit reporting agencies if
payment is not made. Each of the
required four contacts must consist of at
least a written contact which has an
address correction request on the
envelope. The last contact must consist
of a telephone contact, in addition to the
required letter, unless the borrower and
any endorser or cosigner cannot be
contacted by telephone. The lender or
holder may choose to substitute a
personal contact for a telephone contact.
A record must be made of each attempt
to contact and each actual contact, and
that record must be placed in the
borrower’s file. Each contact must
become progressively firmer in tone, If
the lender or holder is unable to locate
the borrower and any endorser or
cosigner at any time during the period
when the borrower is delinquent, the
lender or holder must initiate the skip-
tracing procedures described in
paragraph (a)(2) of this section.

{2) If the lender or holder is unable to
locate either the borrower or any
endorser or cosigner at any time, the
lender or holder must initiate and use
skip-tracing activities which are at least
as extensive and effective as those it
uses to locate borrowers delinquent in
the repayment of its other loans of
comparable dollar value. To determine
the correct address of the borrower and
any endorser or cosigner, these skip-
tracing procedures should include, but
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need not be limited to, contacting any
other individual named on the
borrower's HEAL application or
promissory note (or the endorser or
cosigner’s application), using such
sources as telephone directories, city
directories, postmasters, drivers license
records in State and local government
agencies, records of members of
professional associations, consumer
credit reporting agencies, skip locator
services, and records at any school
attended by the borrower. All skip-
tracing activities used must be
documented. This documentation must
consist of a written record of the action
taken and its date and must be
presented to the Secretary when
requesting preclaim assistance or when
filing a default claim for HEAL
insurance.

(e) If a lender or holder does not sue
the borrower or any endorser or
cosigner, it must send a final demand
letter to the borrower and the endorser
or cosigner at least 30 days before a
default claim is filed.

(f) If a lender or holder sues a
defaulted borrower or endorser or
cosigner, it may first apply the proceeds
of any judgment against its reasonable
attorney’s fees and court costs, whether
or not the judgment provides for these
fees and costs.

- * - * -

12. Section 60.50, in subpart E, is
amended by adding new paragraphs (a)
(3) and (4) to read as follows:

Subpart E—The School

§60.50 Which schools are eligible to be
HEAL schools?

(a * * »

(3) If the school is in the medium-risk
or high-risk categories, as set forth in
§ 60.14, it must submit a default
management plan to the Secretary on an
annual basis in accordance with
timeframes established by the Secretary.

(4) The school must have a HEAL
default rate that does not exceed 20
percent, except as follows:

(i) A default rate in excess of 20
percent shall not affect the eligibility of
a Historically Black College or
University until after October 13, 1995;
and

(ii) A default rate in excess of 20
percent shall not affect the eligibility of
a school that has 50 or less loans in
repayment, for purposes of the HEAL
default rate calculation described in
§60.2.

- -~ * - »
[FR Doc. 94-28321 Filed 11-15-94; 8:45 am}
BILLING CODE 4160-15-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No, 94-26]

Radio Broadcasting Services; Pago
Pago, American Samoa

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; withdrawal.

SUMMARY: The Commission, on its own
motion, withdraws the proposed rule for
the unoccupied and unapplied-for
Channel 266€1 from Pago Pago,
American Samoa. See 59 FR 13920,
March 24, 1994. With this action, this
proceeding is terminated.

DATES: The proposed rule is withdrawn
December 27, 1994.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This isa
synopsis of the Commission’s Report
and Order, MM Docket No. 94-26,
adopted Nov. 2, 1994, and released Nov.
10, 1994. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW,
Washington, D.C. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., (202) 857-3800, 2100 M Street,
N.W., Suite 140, Washington, D.C.
20037.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

John A. Karousos,

Acting Chief, Allocations Branch, Policy and
Rules Division, Mass Media Bureau.

[FR Doc. 94-28267 Filed 11-15-94; 8:45 am]
BILLING CODE 6712-01-M

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Public Hearings and
Reopening of Comment Period on
Proposed Endangered Status for the
Cumberiand Elktoe, Oyster Mussel,
Cumberiandian Combshell, Purple
Bean, and Rough Rabbitsfoot

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; notice of public
hearings and reopening of comment
period.

SUMMARY: The Fish and Wildlife Service
(Service] provides notice that two
public hearings will be held on the
proposed determination of endangered
status for five freshwater mussels
(Cumberland elktoe (Alasmidonta
atropurpurea), oyster mussel
(Epioblasma capsaeformis),
Cumberlandian combshell (Epioblasma
brevidens), purple bean (Villosa
perpurpurea), and rough rabbitsfoot
(Quadrula cylindrica strigillata)) and
that the comment period on the
proposal is being reopened. These
mussels are found at various locations
in the Cumberland and Tennessee River
basins in Kentucky, Tennessee and
Virginia.

DATES: Public hearings on the proposal
will be held on December 13, 1994, from
7 p.m. to 10 p.m. central standard time
in Jamestown, Tennessee, and on _
December 15, 1994, from 7 p.m. to 10
p-m, central standard time in Lewisburg,
Tennessee. The comment period is
reopened on the proposal from
November 23, 1994, through December
30, 1994.

ADDRESSES: The December 13, 1994,
public hearing will be held in the
Auditorium at the York Institute, Route
127 North, Jamestown, Tennessee. The
December 15, 1994, public hearing will
be held in the 3rd floor Circuit
Courtroom, Marshall County
Courthouse, Public Square, Lewisburg,
Tennessee. Comments should be sent to
the Field Supervisor, U.S. Fish and
Wildlife Service, Asheville Field Office,
330 Ridgefield Court, Asheville, North
Carolina 288086.

FOR FURTHER INFORMATION CONTACT: Mr.
Richard G. Biggins at the above field
office address (704/665-1195, Ext. 228).

SUPPLEMENTARY INFORMATION:
Background

All five mussels have undergone
significant reductions in range and now
exist as relatively small, isolated
populations. The Cumberland elktoe
exists in very localized portions of the
upper Cumberland River system in
Kentucky and Tennessee. The oyster
mussel and Cumberland combshell
persist at extremely low numbers in
portions of the Cumberland and
Tennessee River basins in Kentucky,
Tennessee, and Virginia. The purple
bean and rough rabbitsfoot currently
survive in a few river reaches in the
Tennessee River system in Tennessee
and Virginia. These species were
historically eliminated from much of
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their range by impoundments.

Presently, they and their habitat are
impacted by water quality and habitat
deterioration resulting from siltation
contributed by poor land use dpractices
and coal mining practices and by other
water pollutants. The mussels’ limited
distribution also makes them vulnerable
to toxic chemical spills.

On July 14, 1994, the Service
published in the Federal Register (59
FR 35900) a proposal to list these five
mussels. Section 4(b)(5)(E) of the Act
provides for a public hearing on a
proposed listing if requested within 45
days of the proposal’s publication. The
Service received several public hearing
requests during the allotted time period
from within the following counties:
Fentress, Cumberland, and Marshall
Counties, Tennessee; and McCreary
County, Kentucky.

In response to the public hearing
requests, the Service is reopening the
comment period and has scheduled two
public hearings on the proposal to list

these five mussels as endangered
species. The comment period on the
proposal originally closed on September
12, 1994. The comment period is being
reopened from November 23, 1994,
through December 30, 1994, to
accommodate the hearings and to allow
additional time for written comments.
Written comments received during this
time period will become a part of the
administrative record and will be given
the same consideration as oral
comments presented at the hearings.
The first public hearing will be held
December 13, 1994, in the Auditorium
at the York Institute, Route 127 North,
Jamestown, Tennessee, from 7 p.m. to
10 p.m. central standard time. The
second hearing will be held December
15, 1994, in the 3rd floor Circuit
Courtroom, Marshall County
Courthouse, Public Square, Lewisburg,
Tennessee, from 7 p.m. to 10 p.m.
central standard time. Those parties.
wishing to make an oral statement for
the record are encouraged to provide a

copy of their statement to the Service at
the start of the hearing. In the event
there is a large attendance, the time
allotted for oral statements may have to
be limited. However, there is no
restriction on the length of written
statements.

Written comments mailed to the
Service should be submitted to the
office indicated in the ADDRESSES
section. Legal notices announcing the
dates, time and location of the hearings
will be published in newspapers at least
15 days prior to the hearings.

Author: The primary author of this notice
is Mr. Richard Biggins, Asheville Field
Office, U.S. Fish and Wildlife Service, 330
Ridgefield Court, Asheville, North Carolina,
28806 (telephone 704/665-1195, Ext. 228).

Dated: November 8, 1994.

Jerome M. Butler,

Acting Regional Director.

[FR Doc. 94-28238 Filed 11-15-94; 8:45 am]
BILLING CODE 4310-55-M ;
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Federal Register
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Wednesday, November 16, 1994

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rufes that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
statements of organization and functions are
examples of documents appearing in this
section.

DEPARTMENT OF AGRICULTURE
Forest Service

DASH Mining Project; Humboldt
National Forest, Elko County, NV

AGENCY: Forest Service.
ACTION: Notice of Intent to Prepare an
Environmental Impact Statement.

SUMMARY: The Department of
Agriculture, Forest Service will be
directing the preparation of an
Environmental Impact Statement (EIS)
for the proposed development of an
open pit and underground gold mining
project in Elko County, Nevada. This
EIS will be prepared by contract and
funded by tge proponent, Independence
Mining Company Inc. (IMC).

DATES: A public scoping meeting will be
held December 12, 1994 at the Red Lion
Inn and Casino, 2065 E. Idaho St., Elko,
Nevada at 7:00 p.m, Two informal open
houses will also be held. The first will
be held at the Independence School,
Tuscarora, Nevada on December 13,
1994 between 4 and 7 p.m. The second
open house will be held at the Holiday
Inn, 1000 6th Street, Reno, Nevada on
December 14, 1994 between 3 and 7
p.m. Written comments concerning the
scope of the analysis should be received
by December 19, 1994 to ensure timely
consideration.

ADDRESSES: Send written comments to:
R.M. “Jim" Nelson, Acting Forest
Supervisor, Humboldt National Forest,
2035 Last Chance Road, Elko, Nevada
89801. .

FOR FURTHER INFORMATION CONTACT:
Direct questions about the proposed
project and preparation of the EIS to
Mary Beth Marks, Project Team Leader,
Humboldt National Forest, 2035 Last
Chance Road, Elko, Nevada 89801.
Telephone: 702-738-5171.
SUPPLEMENTARY INFORMATION: IMC has
submitted to the Humboldt National
Forest, a Proposed Plan of Operations
(PQO) for additional mining activities at

its Jerritt Canyon Mine in Elko County,
Nevada. The POO describes the
proposed mining development activities
and operational and reclamation
procedures for the DASH Mining
Project. The proposal includes
developing two open pits and mining of
reserves by underground methods.
Waste rock dumps, soil stockpiles, pit
backfills, ore stockpiles, haul roads and
support facilities would also be
developed. Ore would be processed at
the existing Jerritt Canyon Millsite
located on BLM administered lands
adjacent to the project site. The proposal
would affect approximately 700 acres of
public and private lands. Preliminary
internal scoping has identified several
issues which would be addressed in the
analysis process. The following list of
issues is not intended to be all
inclusive. They are: impacts to ground
and surface water resources; impacts to
grazing resources; impacts to Waters of
the United States including wetlands;
mine economics; threatened,
endarigered, and sensitive plant and
wildlife species; and visual resources.
These issues and any others identified
during the scoping process may be used
to develop alternatives to the proposed
action. In addition, the No Action
alternative will be considered in the
analysis.

Public participation is important
during the EIS scoping process. As part
of the scoping process, the Forest
Service will be seeking information and
comments from Federal, State, County
and local agencies and other individuals
or organizations who may be interested
in or affected by the proposed actions.
This input will be used in the
preparation of the draft EIS and final
EIS.

Several government agencies will be
invited to participate in this project as
cooperating or participating agencies.
These agencies include, but are not
limited to, U.S. Army Corps of
Engineers, U.S. Fish and Wildlife
Service, U.S. Environmental Protection
Agency, Nevada Division of
Environmental Protection, Nevada
Division of Wildlife, and Elko County
Board of Commissioners. In addition to
the Plan of Operations, various Federal,
State, and local permits and licenses
may be required to implement the
proposed action. These may include,
but are not limited to, a Section 404
permit, Water Pollution Control Permit,

Reclamation Permit for Mining
Operations, and a General Discharge
Permit for Stormwater.
~ The Forest Service is the lead agency
for this project and R.M. “Jim™ Nelson,
Acting Forest Supervisor of the
Humboldt National Forest is the
responsible official. He will make a
decision to approve the proposed Plan
of Operations or one of the alternatives
analyzed. IMC's rights under the 1872
Mining Law as amended, applicable
Forest Service regulations and the
Humboldt National Forest Land and
Resource Management Plan (1986) will
be taken into account throughout the
analysis.

The Draft EIS is expected to be filed
with the U.S. Environmental Protection
Agency (EPA) and be available for
review in June of 1995, At that time,
EPA will publish a Notice of
Availability of the Draft EIS in the
Federal Register.

The comment period on the Draft EIS
will be at least 45 days from the date the
EPA'’s notice of availability appears in
the Federal Register.

The Forest Service believes, at this
early stage, it is important to give
reviewers of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft environmental impact
statements must structure their
participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp. v.
NRDC, 435 U.S. 519, 553 (1978). Also,
environmental objections that could be
raised at the draft environmental impact
stage but that are not raised until after
completion of the final environmental
impact statement may be waived or
dismissed by the courts. City of Angoon
v. Hodel, 803 F.2d 1016, 1022 (9th Cir.
1986) and Wisconsin Heritages, Inc. v.
Harris, 490 F. Supp. 1334, 1338 (E.D.
Wis. 1980). Because of these court
rulings, it is very important that those
interested in this proposed action
participate by the close of the 45 day
comment period so that substantive
comments and objections are made
available to the Forest Service at a time
when it can meaningfully consider them
and respond to them in the final
environmental impact statement. To
assist the Forest Service in identifying
and considering issues and concerns on
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the proposed action; comments on the
draft environmental impact statement
should be as specific as passible. It is
also helpfal if comments refer to
specific pages er chapters of the draft
statement. Comments may also address -
the adequacy of the draft environmental
impact statement or the merits of the
alternatives formulated or discussed in
the statement. Reviewers may wish to
refer to the Council on Environmental
Quality Regulations for implementing
the procedural provisions of the

Natienal Envirenmental Policy Act at 40 -

CFR 1503.3 in addressing these points.
Dated: November $, 1994.

RM. “Jim" Nelson,

Acting Farest Supervisor, Humboldt National

Forest,

|[FR Doc. 94-28237 Filed 11-15-94; 8:45 am]

BILLING CODE 34101184

Hells Canyon National Recreation Area
Comprehensive Management Plan
Amendment, Wallowa-Whitman
National Forest, Baker and Wallowa
Countries in Oregon and Adams,
Idzho, and Nez Perce Counties in
ldaho

AGENCY: Forest Service, USDA.
ACTION: Netice of intent to prepare an
environmental impact statement.

SUMMARY: Notice is hereby given that
the USDA, Forest Service will prepare
an envirenmental impact statement
(EIS) to amend the Land and Resource
Management Plan to incorporate new
and modified manegement direction in
the Hells Canyon National Recreation
Area (HCNRA) Comprehensive
Management Plan (CMP). The EIS will
tier to the Wallowa-Whitman Land and
Resource Management Plan (Forest
Plan) & Final EIS for the Wallowa-
Whitman National Forest. The HCNRA
CMP is incorpoerated into the Forest
Plan.

The need for action is based on:
Forest Service menitoring and
evaluation reports indicating a need for
change in programmatic direction to
ensure resource protection pursuant to
the HCNRA Act; alignment of
programmatic direction with new
private and public land vse regulations
(36 CFR part 292); revised Forest
Service directives; changed social
values; and agency emphasis on
ccosystem sustainability.

The purpoese of the action is to amend
existing programmatic direction within
the Farest Plan and CMP to align /
management goals, objectives, standards
and guidelines, management area
direction, and menitoring and
evaluation with the intent of the Act

establishing the Hells Canyon NRA-
(Pub. L. 94-199).

The Wallowa-Whitman National
Forest invites written comments and
suggestions on the scope of the analysis
in addition to comments
received as a result of local and regional
public participation activities (meetings,
newsletters, surveys) in the past.

The agency also gives notice of the
full environmental analysis and
decision-making process that will occur
on the propesal so that interested and
affected people are aware of how they
may participate and contribute to the
final decision.

-~ DATES: Comments concerning the scope

and implementation of this proposal
must be received by December 16, 1994,
ADDRESSES: Submit writtenn comments
and suggestions concerning this
proposal to Kurt Wiedenmann, Planning
Team Leader, Wallowa-Whitman
National Forest, P.O. Box 907, Baker
City, Oregon 97814.

- FOR FURTHER INFORMATION CONTACT:

Direct questions about the proposed
action and EIS to Kurt Wiedenmann,
Planning Team Leader, telephone (503)-
523-1296. ‘
SUPPLEMENTARY INFORMATION: The
Wallowa-Whitman National Forest
proposes to amend the Forest Land and
Resource Management Plan (Forest
Pian) to madify management direction
for the Hells Canyon National
Recreation Area (HCNRA) and affirm
continuation of other existing
management direction. The planning
process will be guided by the National
Environmental Protection Act (NEPA)
with implementation scheduled for
January 1, 1996.

This modified or affirmed .
management direction will provide
programimatic management direction for
the next 10 to 15 years. The changes
will reflect the intent of the Hells
Canyon National Recreation Area Act
(HCNRA Act) (Pub. L. 94-199), public
and private land use regulations (LUR)
(36 CFR part 292), Forest Service
directives, changing soeial values,
agency emphasis on ecosystem
sustainability, new information and
research findings, and results from the
monitoring and evaluation process.

The Eastside Ecosystem Management
Project, (EEMP) headquartered in Walla
Walla, Washington, is expected to
produce management direction an a
large landscape scale based upon
ecosystem management concepts. The
Wallowa-Whitman National Forest
expects to coordinate with the EEMP
project managers te ensure that those
concepts are brought forward for
analysis in this NEPA process.

The scope of the proposed action
focuses on only those specific items
identified for needing change through
the menitoring and evaluation pracess.
Reviewers are to review the
CMP Menitoring and Evaluating Report
(on file at the Forest Supervisors
Headquarters) for a complete
understanding of the existing CMP
management direction that is afficned
or proposed for change or deletion.

The proposed action recognizes the
resolution of issues through recent
NEPA decisions for the Wild and Scenic
Snake River Recreation Management
Plan, Imnaha Wild and Scenic River
Management Plan, Noxious Weed
Management, Prescribed Natural Fire
Program, and Outfitting and Guiding for
Cougar and Bear that provide improved
management direction for the HCNRA.
The issues surrounding these previous
decision will not be censidered in this
EIS unless specifically addressed in the
proposed action or the scoping or
analysis process identifies new issues
not resolved in those previous NEPA
analyses,

The proposed action would integrate
management direction for the HCNRA
within the framework of Forest Plan
decisions and would establish:

Management Goals

Goals are a concise statement that
describe a desired condition to be
achieved sometime in the future (36
CFR 219.3). Goal statements form the
principal basis from which objectives
are developed. Goal statements are
intended to implement and perpetuate
the intent of the HCNRA Act and LUR.

Management Objectives

HCNRA management objectives
would be established to describe the
incremental progress that is expected to
be made over a ten-year period toward
the management goals/desired
conditions listed above. These
objectives would pravide a basis to
estimate quantities of services and
accomplished acres that are expected
during the Forest and Rangeland
Renewable Resources Planning Act
(RPA) ten-year planning periods (36
CFR 219.11 (b)) to achieve the desired
conditions.

Standards and Guidelines

Standards and guidelines {S&Gs) are
principles that specify desired
conditions or levels of environmental
quality that facilitate the achievement of
management goals.and objectives of the
HCNRA Act and LUR.

Specific management goals,
management objectives, and standards
and guidelines are presented as follows
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in relationship to the objectives set forth
in Section 7 of the HCNRA Act:

HCNRA Act Section 7. * * *the
Secretary shall administer the recreation
area in accordance with the laws, rules
and regulations applicable to the
national forests for public outdoor
recreation in a manner compatible with
the objectives set forth in Section 7 of
the HCNRA Act.

Recreation
Goals

Manage for a broad range of high-
quality recreation settings and
opportunities in a manner compatible
with the primary objectives set forth in
the HCNRA Act.

Manage outdoor recreation to ensure
that recreational and ecological values
and public enjoyment of the area are
enhanced and compatible with the
objectives of the HCNRA Act.

Provide for a broad range of education
and resource interpretation
opportunities for visitors to learn about
HCNRA resources, protection, and
management. ’

Objectives

Develop a recreation-related capital
investment project schedule which
includes campground rehabilitation,
and compliance with health and safety
requirements and the American with
Disabilities Act.

Standards and Guidelines

Modify S&Gs to refine recreation
opportunity spectrum (ROS)
classifications that emphasize
maintaining the level of available
recreation opportunities and focus on
more refined standards for:

—Motorized/non-motorized use,

—Limits of acceptable change for
recreational capacities within the
HCNRA,

—And administrative and recreation
facilities development and
maintenance, including site furniture,
information boards, and
interpretation.

Develop S&Gs that establish a
minimum and maximum number of
special use permits for outfitting and
guiding (including, but not limited to:
aviation, horsepacking, backpacking,
auto tours, hunting, and fishing), within
the HCNRA that are compatible with the
limits of acceptable change listed under
Recreation and the primary objectives of
the HCNRA Act.

Develop S&Gs to evaluate new
recreation activities to ensure
compatibility with the primary
objectives of the HCNRA Act.

Access and Facilities

Goals

Manage the transportation system
(roads, trails, airstrips, and waterways)
to meet the primary objectives for which
the HCNRA was established and to
provide a wide range of experiences.

Manage the transportation system to
provide safe and efficient access for the
movement of people and materials
involved in the use and protection of
the HCNRA. Right-of-way acquisition
will continue to be actively pursued.

Provide and manage facilities that
permit access to a variety of HCNRA
settings, opportunities, and experiences,
regardless of visitor’s physical abilities.

Manage recreation facilities so they
are in compliance with health and
safety regulations and meet regional
ROS standards.

Manage water developments and
water rights in compliance with
applicable laws to meet resource
objectives of the HCNRA.

Objectives

Develop a right-of-way acquisition
plan.

Develop a road-related capital
investment schedule.

Develop a trail-related capital
investment needs.

Develop a water use/water rights plan.

Develop a facilities capital investment
schedule. '

Standards and Guidelines

Develop S&Gs that emphasize
maintaining the level of available
access/transportation opportunities,
including over-snow travel, and provide
for the long-term management of the
transportation system (roads, trails, air-
strips, airspace, and waterways) to meet
management goals and objectives.

Develop S&Gs that implement the
LURs prohibiting motorized and
mechanical equipment from using
designated roads, trails and airstrips.

Modify S&Gs to establish construction
and maintenance standards for the
transportation system.

Develop S&Gs for selection,
placement, and management of
electronic transmission sites.

HCNRA Act Section 7(1) the
maintenance and protection of the free-
flowing nature of the rivers within the
recreation area.

'

Wild and Scenic Rivers

Goals

Manage wild and scenic rivers within
the HCNRA in a manner compatible
with protecting and enhancing the
values for which the river was
designated.

Manage use of motorized and
mechanical equipment to be compatible
with the outstandingly remarkable
values of each river designated
recreation, scenic, and wild.

Manage use of motorized and non-
motorized rivercraft on the Wild and
Scenic Snake River in a manner
compatible with the protection and
enhancement of the river’s outstanding
remarkable values.

Perpetuate forested stands within
wild and scenic rivers in “scenic” and
“recreational”” designations to protect
and enhance the river's outstandingly
remarkable values and compatibility
with the primary objectives of the
HCNRA Act. Forested areas within
“wild"" designations would only be
treated to provide for recreational
facilities, such as trails, to reduce the
risk of hazard trees, or to provide for the
desired ecosystem function as a result of
natural events provided the activity is
consistent with the Wild and Scenic
Rivers Act. :

Manage recreation and administrative
facilities in a manner compatible with
protecting and enhancing the values for
which the river was designated.

Objectives
No proposed changes.
Standards and Guidelines

No proposed changes.

HCNRA Act Section 7(2) conservation
of scenic, wilderness, cultural,
scientific, and other values contributing
to the public benefit.

Scenery
Goals

Manage the scenery resources for
which the HCNRA was created to
ensure their conservation and
preservation.

Objectives
Develop a scenery management plan.
Standards and Guidelines

Develop S&Gs for sight sensory
objectives and acceptable management
techniques based on the new scenery
management system (Agriculture
Handbook 701).

Wilderness
Goals

Preserve the Hells Canyon Wilderness
for the use and enjoyment of the
American people in such a manner as
will leave it unimpaired for future use
and enjoyment as a wilderness, and so
as to provide for its protection and
preservation of its natural conditions
and unique character.
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Manage those historic sites that typify
the economic and social bistery of the
region and the American West for
preservation and/or restoration.

Objectives

Development a wilderness
management plan.

Standards and Guidelines

Reference proposed changes under
Management Area Direction.

Heritage Resources
Goals

Manage heritage resources on the
HCNRA for their protection from
damage or destruction. Manager heritage
resources for scientific research, public
education, and enjoyment to the extent
consistent with protection.

Consult with the Nez Perce Tribe of
Idaho to ensure tribal concems are
addressed and treaty rights are
protected.

Objectives
Establish management direction for

the various categories of heritage
resources, i.e. pre-historic and historic.

Stendards end Guidelines

Develop S&Gs to establish heritage
resource limits of acceptable change for
facilities development and management.

Develop S&Gs to establish limits of
acceptable change for recreational
impacts, defining when impacting
activity must be mitigated and/or be
curtailed.

Scientific
Goals

Provide research opportunities
designed to optimize the discovery of
useful information for management and
for the advancement of scientific
knowledge.

Manage research natural areas (RNA)
to preserve the significant natural
ecosystems for comparison with those
influenced by man; for provision of
ecological and environmental studies;
and preservation of gene pools for
threatened and endangered plants and
animals.

Objectives

Develop a schedule for research
natural area establishment reports.
Standards and Guidelines

Refine existing S&Gs for scientific
research to meet HCNRA-wide
management goals and objectives.

HCRNA Act Section 7 (3)

preservation, especially in the area
generally known as Canyon, of all

features and peculiarities believed to be
biologically unique including, but not
limited to rare and endemic plant
species, rare combinations of aquatic,
terresirial, and atmospheric habitats,
and the rare combinations of
outstanding and diverse ecosystems and
parts of ecosystems associated
therewith.

On a landscape scale ensure the
sustainability of ecosystem function.
Manage the HCNRA ecosystem to
ensure that: (1) Living organisms
interacting with each other and their
physieal environment are well
represented: (2) population viability is
maintained; (3) ecosystem processes are
sustained; and (4) the system displays
resilience to short and long term
disturbance effects.

Vegetation
Goals

Manage forest and rangeland
vegetation to maintain viable and
healthy ecosystems that: Ensure the
protection and enhancement of fish and
wildlife habitats; conservation of scenic,
wildemness, and scientific values;
preservation of biologically unique
habitats and rare combinations of
outstanding ecosystems; protection and
enhancement of a wild and scenic
river’s outstandingly remarkable values;
and compatible public outdoor
recreation.

Provide for restoration of ecosystem
function in a manner compatible with
the primary objectives oxfntg?z HCNRA
Act.

Manage insects and diseases ta

function-in & natural healthy ecosystem.

Maintain insect and disease levels
within a range of historic variability,
consistent with the Section 7 objectives
of the HCNRA Act,

Objectives

Identify vegetation patterns, fish and
wildlife habitat and function outside the
natural range of variability.

Develop vegetation restoration/
improvement needs.

velop an allotment management
planning schedule.

Adjust allotment boundaries in
corporating vacant allotments.

Standards and Guidelines

Develop S&Gs that define vegetation
desired conditions (rangeland and
forested) and appropriate vegetation
management techniques for the use of
forested stand manipulation by
commercial or non-commercial
practices, grazing (domestic and big
game), and fire (prescribed fire and
prescribed natural fire) to maintain a
viable and healthy ecosystem.

Develop S&Gs to protect the integrity
of the natural processes and function
inherent in old-growth associated stands
and other unique habitat areas.

Develop S&Gs to ensute vegetation
management propesals would be
designed to maintain components of
late-successional conditions (i.e., snags,
downed large woody material, Jarge
trees, canopy gaps, multiple tree layers,
and diverse species composition).
Silvicultural tools available to achieve
these desired conditions include:
prescribed fire and selection timber
harvest methods. Stand density
management options would be limited
to the application of uneven-aged
management principles (single tree and
group selection), sanitation,
intermediate and salvage preseriptions.

Develop S&Cs for vegetation
management propasals designed to
improve the health and vigor of sapling
to pole-sized stands, to eliminate the
“regimented spacing” concerns and
ensure compatibility with the primary
objectives of the HGNRA Act.

Develop S&Gs for vegetation
management proposals to ensure
consistency with PACFISH interim
strategies for managing anadromous
fisheries (anticipated to be finalized
during this planning process) and the
Wallowa County Salmon Recevery Plan

Develop S&Gs that establish an
acceptable range of variability for
insects and diseases to ensure
sustainabilily of ecosystem process,
function, and health.

Refine S&Gs to define compatibility
for the biological and social thresholds
of domestic livestock and wild ungulate
grazing.

Develop S&Gs that allow for
adjustment of domestic grazing
allotment boundaries to incorporate
and/or delete current vacant allotments.

Develop S&Gs for managing plant
resources of cultural significance to the
Nez Perce Tribe of Idaho within the
overall objectives of ecosystem
management.

Biologically Unique Habitat
Goals

Within the HCNRA lands ensure the
preservation of rare and endemic plant
species, rare combinations of aquatic,
terrestrial, and atmospheric habitats,
and the rare combinations of
outstanding and diverse ecosystems and
parts of ecosystems. Protect and manage
habitat for the perpetuation and
recovery of plants which are listed as
threatened or endangered, and prevent
sensitive species from reaching a point
where they will become listed.
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Objectives

Develop an action plan for threatened,
endangered, and sensitive plant species.

Develop an action plan to identify
biologically unique species and habitat.

Standards and Guidelines

Develop S&Gs to provide for the
identification and protection of
biologically unique species and habitat.

Develop and/or refine S&Gs for
threatened and endangered species to
meet recovery plan objectives and assist
in recovering classified species to a
point where they can be delisted.

Develop S&Gs for sensitive, rare and
endemic species to meet conservation
agreement goals and objectives of the
HCNRA Act and/or prevent sensitive
species from reaching a point where
they will become listed.

Soil
Goals

Manage soil resources in a manner
compatible with the conservation,
preservation, and protection of those
values for which the HCNRA was
established.

Objectives
No proposed changes.
Standards and Guidelines

Modify S&Gs to establish allowable
detrimental soil disturbance (now at
20%) and distribution for récreation and
vegetation management activities to
ensure accordance with HCNRA goals
and objectives.

Develop S&Gs for the long-term
management of down woody material to
meet soil productivity objectives.

Air
Goals

Preserve the atmospheric habitats in a
manner compatible with the
preservation of rare combinations of
outstanding and diverse ecosystems and
parts of ecosystems associated within
the HCNRA. Manage the Hells Canyon
Wilderness Class I airshed to meet the
requirements of the Clean Air Act.

Objectives

No proposed changes.
Standards and Guidelines

Establish as S&Gs, limits of acceptable
change for the following Hells Canyon
Wilderness air quality related values
(AQRV): scenery, water quality, fauna,
flora, and heritage resources.

Fire
Goals

Within the Hells Canyon Wilderness,
as nearly as possible, ensure that fire
plays its natural role. In other parts of
the HCNRA, manage natural and
prescribed fire to emulate historic
function of fire, where compatible with
the Section 7 objectives of the HCNRA
Act. Provide basic protection to human
life and property.

Objectives

Develop a fire-related improvement
project schedule.

Standards and Guidelines

Modify S&Gs to implement the
prescribed natural fire program across
the entire HCNRA in a manner
compatible with the objectives of the
HCNRA Act.

HCNRA Act Section 7 (4) protection
and maintenance of fish and wildlife
habitat.

Fish Habitat

Goals

Protect and maintain watersheds to be
dynamic, resilient, and consistent with
local climate, geology, land-forming
processes, and potential natural
vegetation. To ensure quality fish
habitat, maintain excellent water quality
and physical attributes which are
complex, well distributed, and similar
to those in healthy, unimpacted
watershed ecosystems. Manage
subwatersheds as interconnecting units,
providing a diverse network of riparian
and aquatic habitats throughout the
overall watershed.

Protect and manage fish habitat for
the perpetuation and recovery of fish
which are listed as threatened,
endangered, or sensitive. Manage
aquatic and riparian habitats so that
fisheries may naturally produce at levels
reflecting the potential productive
capability. '

Objectives

* Develop fisheries habitat restorati