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This section of the FEDERAL REGISTER
contains regulatory documents having general
gpplicability and legal effect, most of which

are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
AEGISTER Issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5CFR Part 591

RIN 3206-AE36

Allowances and Differentials; Uniform
Allowances

AGENCY: Office of Personnel
Management.
ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing final
rules to provide procedures for an
agency to establish a higher initial
maximum uniform allowance rate in
exceptional circumstances. Such a rate
isapplicable in certain situations where
the typical basic uniform required by
the agency for the affected category of
civilian Federal employees involves a
high initial outlay of funds.
EFFECTIVE DATE: September 26, 1994.
FOR FURTHER INFORMATION CONTACT:
Bruce W. Valoris, (202) 606-2858.
SUPPLEMENTARY INFORMATION: On May 5,
1993, the Office of Personnel
Management (OPM) published pro
regulations (58 FR 26694) that would
apply to an employee who is required
10 wear a uniform by statute, regulation,
Oran agency’s written administrative
procedures. OPM invited interested
parties to comment during a 60-day
period following the publication of the
proposed regulations. During the
comment period, OPM received
tomments from seven agencies, two
labor organizations, and three
employees. Of these commenters, four
égencies and one employee supported
the regulations as proposed. A summary
of the comments and a description of

e revisions in the proposed
regulations follow.

Definitions

One agency was confused about the
definition of **uniform” and believed

the proposed regulatory language
implied that shoes, boots, and hats were
mandatory items. OPM did not intend to
make these items a mandatory part of a
uniform. The agency also requested a
clearer definition of “protective
equipment.” OPM has clarified the
definition of “uniform” and has
provided a statutory cross-reference for
protective equipment (5 U.S.C. 7903).

Another agency did not understand
the meaning of the term “category of
employees.” The proposed term was
used to refer to a group of employees for
whom an agency is establishing a higher
initial maximum uniform allowance.
The agency asked whether the term
means an occupational group, a type of
appointment, an organizational category
or refers to how often the uniform is
worn. To clarify this matter, OPM has
added a new definition of “category of
employees” to the final regulations to
clarify that the term means any group of
employees designated by an agency that
has the same basic uniform
requirements.

Governmentwide Maximum Uniform
Allowance Rate

A labor organization commented that
the provision authorizing a
Governmentwide maximum uniform
allowance rate was somewhat
ambiguous. The labor organization was
concerned that the proposed regulation
might allow an agency the option of not
paying an annual maintenance uniform
allowance to an employee in the years
following the payment of a higher initial
uniform allowance. The proposed
regulation stated that unless a higher
initial rate is payable, the head of the
agency shall pay an allowance not to
exceed $400 a year or furnish a uniform
at a cost not to exceed $400 a year. In
other words, while a higher initial rate
is an exception to the annual
maintenance rate, the agency head is
required to pay a uniform allowance
rate when all the regulatory
requirements are met. Therefors, OPM
believes no change is necessary in the
proposed regulation authorizing a
Governmentwide maximum uniform
allowance.

Notification Process

One agency would prefer to avoid the
requirement to publish a higher initial
maximum uniform allowance rate in the
Federal Register for public notice and
comment. Instead, the agency would

like freedom to implement changes in
agency requirements regarding uniforms
without any restrictions. While OPM
agrees that agencies need flexibility to
administer uniform allowances, OPM
believes that the requirement for
advance publication and consideration
of comments is not overly burdensome.
Rather, such publication will foster the
development of well-defined agency
policies and will provide other agencies,
employees, interested parties, and the
public an opportunity to consider and
comment on Federal civilian uniform
allowance policies that may require a
high initial outlay of funds. Therefore,
OPM has not changed the proposed
regulation in this regard.

Two agencies objected to the
proposed requirement in § 591.104(c)
that OPM must approve the
continuation of a higher initial
maximum rate in the year following the
1st year the employee becomes subject
to wearing a uniform. The agencies
argued that the purpose of continuing a
higher initial rate for more than 1 year
is to spread an extremely high cost over
a 2-year period—necessary only in the
most unusual situations—and that the
process would be administratively
burdensome. OPM agrees. The final
regulations allow an agency to pay an
allowance for an extremely high-cost
minimum basic uniform over a 2-year
period. This means that agencies may
continue to pay the amount of the
higher initial maximum uniform
allowance rate in the year following the
year the employee first becomes subject
to wearing a uniform. However, the
agency must publish its intention to
continue the payments for a 2nd year in
the Federal Register in accordance with
§ 541.104(c). The agency may choose to
publish its intent in the initial Federal
Register notice, or it may republish the
following year.

New Style or Type of Basic Uniform

Several commenters would like
agencies to be able to establish a higher
initial maximum uniform allowance rate
the 1st year a new style or type of
minimum basic uniform is required by
an agency if the cost of replacing the
obsolete uniform is especially high. The
commenters maintain that workers who
are required to purchase new basic
uniforms involving a high initial outlay
of funds should be allowed to benefit
from the proposal.
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OPM agrees with the commenters that
replacement of the obsolete basic
uniform when costs are high should be
included in the higher initial allowance
rate. Therefore, we have added
paragraph § 591.104(h) to provide that
an agency may use the higher initial
maximum uniform allowance
procedures to establish a higher initial
maximum uniform allowance rate when
a new style or type of minimum basic
uniform is required for a category of
employees.

In a related comment, one agency
inquired whether the proposed
procedures for a 2nd year of a higher
initial rate under § 591.104(c) were
intended to address obsolescence of
uniform components. It is unlikely that
such obsolescence would regularly
occur the year following the year the
employee first becomes subject to a
requirement to wear a uniform or the
year following the obsolescence of a
minimum basic uniform. OPM has
clarified the regulations regarding
obsolescence by adding paragraph
§ 591.104(h) concerning the replacement
of an obsolete basic uniform.

Providing a Complete Uniform

One agency requested that another
higher initial allowance be allowed at
the agency's discretion for individual
employee needs, such as a dress
uniform, a maternity uniform, a
different size, or a uniform burned in a
fire. Similarly, a labor organization was
concerned that the proposed regulations
provide relief only for the 1st year the
employee becomes subject to the
uniform requirement. However, the
labor organization noted that it may take
several years to acquire the full
complement of required uniform items
and suggested extending the higher
allowance until the employee acquires
the full complement of required uniform
items.

The final regulations provide that
agencies may spread the higher initial
maximum uniform allowance rate over
2 years for a category of employees
when the minimum basic uniform is
very costly. We believe the combination
of the higher initial maximum uniform
allowance rate and the ongoing
maintenance allowance are sufficient to
meet individual needs. Therefore, a
change in the regulations is not
necessary.

OPM notes that under § 591.104(d)(3),
an agency’s published notice must list
the specific uniform items required by
an affected category of employees to
ensure that needed items are included
and that the selected higher rate
represents the average total uniform
cost. For example, possible basic

uniform items for a hypothetical
category of employees required to-serve
outdoors part of the time could be:
Three shirts, two slacks or skirts, two
pairs of boots, one outerwear garment,
one pair of gloves, and one hat. Ifa
second year higher initial uniform
allowance is required because of great
expense, the agency may implement an
extension of § 591.104(c).

Agency Administrative Matters

Two agencies and an employee raised
several administrative questions that,
they suggest, should be resolved in the
regulations. One agency asked whether
moving an unused initial higher
allowance amount from the initial year
into the following year would require
OPM approval. A higher initial
maximum uniform allowance rate
applies to the year an employee first
becomes subject to a uniform
requirement (and may apply to the year
following that year under § 591.104(c)).
In unusual situations, when an
employee who has not purchased the
designated uniform has not also been
required to wear it, the higher initial
allowance could be canceled and
reauthorized when the employee
actually becomes subject to the uniform
requirement.

The other agency stated it would like
the regulations to include the methods
for paying a recurring uniform
maintenance allowance. This would
include rules to state the increments in
which the allowance would be paid
(e.g., biweekly, quarterly, or annually),
to whom it should be paid (e.g., the
vender, the employee, or another
method), and the appropriate conditions
for each method of payment. OPM
believes these administrative matters are
best determined by each agency in
consideration of the methods that best
fit the needs of the agency and its
em%‘loyees.

The employee was concerned about
circumstances in which it would be
inappropriate to wear the designated
uniform. For example, could the
uniform be worn off duty, or could
various parts of the uniform be worn
along with personal clothing? Agency
policy and employee discretion should
determine the proper wearing of a
required uniform. OPM does not believe
it is necessary or desirable to regulate
this matter.

Increase in Governmentwide Maximum
Uniform Allowance

An agency commented that it believed
OPM was obligated to establish annual
inflationary rates for the
Governmentwide maximum uniform
allowance rate based on the provisions

—eatan
—

of the Federal Employees Pay
Comparability Act of 1990 (FEPCA).
Under section 5902 of title 5, United
States Code, as revised by FEPCA, OPM
“may, from time to time, by regulation
adjust the maximum amount for the cost
of uniforms and the maximum
allowance for uniforms under section
5901.” The agency suggested that the
method for such an adjustment should
be included in the final rule.

While it is possible for OPM to
establish a regulatory formula to
implement section 5902, OPM believes
such an approach is not required by law
and that an adjustment to the maximum
uniform allowance is not necessary at
this time because the maximum uniform
allowance was adjusted recently by
statute (FEPCA). In addition, even a
regulatory method for adjustment in the
Governmentwide maximum uniform
allowance rate would not obviate the
need for a higher initial maximum
uniform allowance when the required
uniform involves a high initial outlay of
funds. Therefore, OPM has not revised
the regulations in this regard.

Eligibility for a Uniform Allowance

An employee believed that certain
officer technicians should receive
appropriate remuneration under the
uniform allowance program in section
5902 of title 5, United States Code,
because they are required to wear their
military uniform while performing their
Federal civilian jobs. This comment
applies to the administration of the
uniform allowance program within an
agency and not the construction of the
regulations themselves. Therefore, OPM
believes these regulations are not an
appropriate place to address the
employee's question and agency
policies related to this matter.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they apply only to Federal
agencies and employees.

List of Subjects in 5 CFR Part 591

Government employees, Travel and
transportation expenses, Wages.
U.S. Office of Personnel Management.
James B. King,
Director.

Accordingly, OPM is amending part
591 of title 5 of the Code of Federal
Regulations as follows:

PART 591—ALLOWANCES AND
DIFFERENTIALS

1. The authority citation for part 591
is revised to read as follows:
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Authority: 5 U.S.C. 5903, 5941, and 5942;
E.O. 10000, 3 CFR, 1943-1948 Comp., p. 792;
EO. 12510, 3 CFR, 1985 Comp., p. 338; E.O.
12748, 3 CFR, 1991 Comp., p, 316.

2. Subpart A is added to read as
follows:

Subpart A—Uniform Allowances

Sec.

591.101 Purpose.

591,102 Definitions.

591.103 Governmentwide maximum
uniform allowance rate. Y

591.104 Higher initial maximum uniform
allowance rate.

Subpart A—Uniform Allowances

§591.101 Purpose.

This subpart prescribes the
regulations authorized by section 5903
of title 5, United States Code, for the
payment of uniform allowances.

§591.102 Definitions.

Agency means an “Executive agency,”
as defined in 5 U.S.C. 105.

Employee means an employee in or
under an agency.

Category of employees means any
group of employees designated by an
agency that has the same basic uniform
requirements.

Head of agency means the head of an
agency or an official who has been
delegated the authority to act for the
head of the agency in the matter
concerned.

Uniform means a specified article or
articles of clothing that may include, but
is not limited to, such items as shoes,
boots, hats, shirts, slacks, skirts, or
outerwear an employee is required by
an agency to wear to provide a
distinctive and easily identifiable
dppearance in performing his or her job.
A "uniform” does not include
protective equipment required for the
employee’s safety under 5 U.S.C. 7903
or normal business or work attire
purchased at the discretion of the
employee.

Year means any period of 12
tonsecutive months designated by an
agency as the basis for applying the
maximum uniform allowance rates
established under this part.

§591.103 Governmentwide maximum
uniform allowance rate.

Unless a higher initial maximum
uniform allowance rate is payable under
§591.104 to an employee who is
'equired by statute, regulation, or an
agency’s written administrative
Procedures to wear a uniform, the head
of each agency concerned, out of funds
available, shall—

(&) Pay an allowance for a uniform not
10 exceed $400 a year; or

(b) Furnish a uniform at a cost not to
exceed $400 a year.

§591.104 Higher initial maximum uniform
allowance rate.

(a) The head of an agency may
establish one or more initial maximum
uniform allowance rates greater than the
Governmentwide maximum uniform
allowance rate established under
§591.103.

(b) A higher initial maximum uniform
allowance rate established under this
section may not exceed the average total
uniform cost for the minimum basic
uniform for the affected employees and,
except as provided in paragraph (c) of
this section, applies only to the year in
which the employee becomes subject to
a requirement to wear the uniform.

(c) An agency that establishes one or
more higher initial maximum uniform
allowance rates under this section may
divide the cost of the minimum basic
uniform and continue a higher initial
maximum uniform allowance for the
year following the year the employee
first becomes subject to the requirement
to wear the uniform, provided the
agency publishes a notice of its
intention to continue such payments in
the Federal Register for notice and
comment.

(d) Before establishing a higher initial
maximum uniform allowance rate under
this section, an agency shall publish in
the Federal Register for notice and
comment—

(1) A description and justification of
the circumstances requiring a higher
initial maximum uniform allowance
rate;

(2) An estimate of the number of
employees affected;

(3) The specific items required for the
basic uniform and the average total
uniform cost for the affected employees;

(4) The amount of the proposed
higher initial maximum uniform
allowance rate to be paid during the
year the employee first becomes subject
to the uniform requirement;

(5) The proposed effective date of the
higher initial maximum uniform
allowance rate; and,

(6) The intent of the agency (if any)
to divide the cost of a minimum basic
uniform and continue to make higher
initial maximum basic uniform
allowance payments in the year
following the year the employee first
becomes subject to the uniform
requirement.

(e) So that OPM can evaluate
agencies’ use of this authority and
provide the Congress and others with
information regarding the use of a
higher initial maximum uniform
allowance rate, each agency concerned

shall maintain such other records and
submit to OPM such other reports and
data as OPM shall require.

(f) When OPM determines that an
agency is using this authority
inappropriately, OPM may require its
prior approval before that agency
establishes any future higher initial
maximum uniform allowance rate.

(g) An agency may increase a higher
initial maximum uniform allowance rate
only as a result of an increase in the
average total uniform cost for the
affected employees. Before effecting an
increase under this paragraph, an
agency shall follow the notice and
comment procedures required by
paragraph (d) of this section.

(hF’I?o establish a higher initial
maximum uniform allowance rate
applicable to the initial year a new style
or type of minimum basic uniform is
required for a category of employees, an
agency shall use the higher initial
maximum uniform allowance
procedures provided under this section.

[FR Doc. 94-20843 Filed 8-24-94: 8:45 am]
BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Parts 300 and 319
[Docket No. 93-101-2]

Importation of Fruits and Vegetables

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are allowing a number of
previously prohibited fruits and
vegetables to be imported into the
United States from certain parts of the
world. All of the fruits and vegetables,
as a condition of entry, will be subject
to inspection, disinfection, or both, at
the port of first arrival as may be
required by a U.S. Department of
Agriculture inspector. In addition, some
of the fruits and vegetables will be
required to undergo prescribed
treatments for fruit flies or other
injurious insects as a condition of entry,
or to meet other special conditions. This
action will provide the United States
with additional kinds and sources of
fruits and vegetables while continuing
to provide protection against the
introduction and dissemination of
injurious plant pests by imported fruits
and vegetables.

We are also making several minor
changes to the regulations for the sake
of clarity.
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EFFECTIVE DATE: August 25, 1994.

FOR FURTHER INFORMATION CONTACT: Mr.
Frank E. Cooper or Mr. Peter Grosser,
Senior Operations Officers, Port
Operations, Plant Protection and
Quarantine, APHIS, USDA, room 635,
Federal Building, 6505 Belcrest Road,
Hyattsville, MD 20782, (301) 436-8295.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 7 CFR 319.56
through 319.56-8 (referred to below as
the regulations) prohibit or restrict the
importation of fruits and vegetables into
the United States from certain parts.of
the world to prevent the introduction
and dissemination of injurious insects
that are new to or not widely distributed
within and throughout the United
States.

On May 2, 1994, we published in the
Federal Register (59 FR 22538-22545,
Docket No. 93-101-1) a document in
which we proposed to amend the
regulations to allow additional fruits
and vegetables to be imported into the
United States from certain parts of the
world under specified conditions. The
importation of those fruits and
vegetables had been prohibited because
of the risk that the fruits and vegetables
could introduce injurious insects into
the United States. We proposed to allow
those importations at the request of
various importers and foreign ministries
of agriculture and after determining that
the fruits or vegetables could be
imported under certain conditions with
insignificant pest risk. Also in the
proposed rule, we proposed to make
some minor changes to the regulations
for the sake of clarity.

We solicited comments on the
proposed rule for a 30-day period
ending on June 1, 1994. We received 50
comments by that date. One comment,
from a State agricultural agency,
supported the proposal. The other 49
comments, from fruit growers and
distributors, State agricultural agencies,
fruit growers' cooperative associations,
and trade associations, opposed the
proposal or some of its provisions and/
or made recommendations. We carefully
considered all of the comments we
received. They are discussed below.

Comment: The treatments and other
requirements proposed by the Animal
and Plant Health Inspection Service
(APHIS) for the various fruits and
vegetables to be imported would be
inadequate in preventing the
introduction of exotic pests into the
United States.

Response: Prior to proposing that
various fruits and vegetables be allowed
into the United States, APHIS

researches the pests, including diseases,
afflicting those fruits and vegetables in
their countries of origin. After reviewing
the results of the research on the fruits
and vegetables in this proposal, we are
confident that the treatments and other
requirements proposed as conditions of
entry into the United States will be
adequate to prevent the introduction of
exotic plant pests.

Comment: APHIS is proposing to use
methyl bromide as a fumigant in the
treatment of imported fruits and
vegetables even though the
Environmental Protection Agency
(EPA), in a final rulemaking published
in the Federal Register on December 10,
1993 (58 FR 65018-65082), has frozen
methyl bromide production at 1991
levels and required the phasing out of
domestic use of methyl bromide by the
year 2001.

Response: APHIS is aware of the EPA
rulemaking on the use of methyl
bromide. APHIS is studying the
effectiveness and environmental
acceptability of alternative treatments to
prepare for the eventual unavailability
of methyl bromide fumigation. Our
current proposal, however, assumes the
continued availability of methyl
bromide for use as a fumigant for at least
the next few years.

Comment: APHIS should conduct
periodic site inspections and treatment
assessments at fruit and vegetable
treatment facilities to ensure that
phytosanitary requirements for imports
are being followed.

Response: Treatment facilities are
certified and periodically inspected by
APHIS.

Comment: APHIS is proposing to
allow tomatoes (Lycopersicon
esculentum) to be imported into the
United States from the Almeria province
in Spain, where the tomato yellow leaf
curl and gemini viruses are present.
These viruses could be introduced into
the United States through the
importation of tomatoes from Almeria.

esponse: This rule will allow only
tomato fruit from Almeria into the
United States. Tomato fruit is not a
vector of either virus.

Comment: APHIS has proposed to
require the Spanish Ministry of
Agriculture, Fisheries, and Food
(MAFF) to establish a Mediterranean
fruit fly (Medfly) trapping program in
order for tomatoes from Almeria, Spain,
to be exported to the United States.
MAFF would be required to begin
trapping 2 months prior to the shipping
season and continue trapping until the
season’s end. APHIS has agreed to allow
MAFF to use the Nadel type trap.

APHIS should require F to use
McPhail type traps as well as Nadel

traps in order to better detect female
flies (McPhail traps use a food lure and
attract both male and female flies, whils
Nadel traps usé a sex lure and attract
male flies primarily).

Also, possibly, APHIS should require
MAFTF to use “sticky” traps, which use
a no-pest strip to trap flies, rather than
Nadel traps, which use a pesticide.
Sticky traps are more effective than
Nadel traps. Also, APHIS should require
MAFF to trap all year long. Though the
climate in Almeria is dry and generally
inhospitable to the Medfly, irrigation
has altered the environment so that the
Medfly might survive there year round,
not just during the tomato growing
season,

Response: In the future, it may be
prudent to require MAFF to use
McPhail as well as Nadel traps around
tomato screenhouses in Almeria.
However, in extremely hot and arid
climates, such as in Almeria, the food
lure used in McPhail traps evaporates
within a few days and the trap becomes
ineffective. APHIS has yet to resolve
this problem. We believe that the Nadel
trap will effectively detect any Medfly
infestations in Almeria, but we will
continue to examine the possibility of
requiring the use of the McPhail trap for
supplemental trapping.

regard to possibly requiring that
MAFF use “sticky”’ rather than Nadel
traps in Almeria, tests conducted at our
Hawaii Methods Development Station
indicate that Nadel traps are as effective
as “sticky’’ traps in detecting Medfly
infestations. Therefore, we will allow
MAFF to use the Nadel trap.

We will not require MAFPF to trap for
Medfly throughout the year in Almeria.
In Almeria, when the tomato shipping
season ends in April, the screenhouses
are taken down and nothing is grown
until the next season. As stated above,
the climate is arid and hot and there is
very little, if any, indigenous Medfly
host material. Furthermore, tomatoes are
grown several kilometers from
residential areas, where there may be
host material in the summer. We do not
believe that there could be any Medfly
infestation in the tomato growing areas
in Almeria outside of the growing
season and therefore will not require
MAFF to trap for Medflies until 2
months prior to the season and through
its end, as stated in the proposal.

Comment: APHIS has not accurately
characterized the potential economic
impact on domestic growers of allowing
the import of various fruits and
vegetables. Specifically, APHIS has
failed to note the significant economic
impact on Florida tomato growers of
allowing tomato imports from Almeria,
Spain.
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Also, APHIS has underestimated the
economic impact on California
artichoke growers of allowing artichoke
imports from Argentina and South
Africa. Also, by using the price
elasticity for fresh vegetables in general
to determine the impact of artichoke
imports on domestic artichoke prices,
APHIS has underestimated the potential
sconomic impact, especially on
California growers.

Response: Spanish officials estimate
that tomato imports from Almeria into
the United States will range from
440,000 to 660,000 pounds. These
imports will occur from December to
April and overlap Florida’s tomato
season, which is November through
June: If the volume of tomatoes to be
imported from the Almeria Province
were to reach 660,000 pounds, it would
constitute only about 0.039 percent of
Florida’s tomato production for the
fresh market (estimated at 1.7 billion
pounds in 1993 by the National
Agricultural Statistics Service). We
anticipate, therefore, that the economic
impact of these imports on Florida
growers will not be significant.

We continue to support our original
contention (explained below) that
allowing artichokes to be imported into
the United States from Argentina and
South Africa will not have a significant
economic impact on domestic artichoke
growers. A price elasticity specifically
for artichokes is not available.
Regardless, we anticipate that the
maximum possible artichoke imports
from Argentina will constitute less than
one-tenth of one percent of both
domestic production and domestic total
supply. Moreover, California growers
account for nearly all domestic
artichoke production. Therefore, we
anticipate that these imports will not
bave a significant economic impact on
California growers.

Comment: APHIS has proposed to
allow ivy gourd (Coccinia grandis) from
Jamaica to be imported into the United
States without recognizing the
pestiferous nature of ivy gourd. The
State of Hawaii has declared ivy gourd
to be a noxious weed and established a
statewide eradication program.

Response: We are adopting this
provision of the proposal as part of the
final rule without change, as we do not
tecognize the ivy gourd as a noxious
weed under either the Federal Noxious
Weed Act or the Federal Seed Act.
Furthermore, we do not anticipate that
vy gourd from Jamaica will be imported
to Hawaii.

Comment: APHIS is proposing to
allow the importation of dasheen
(Colocasia spp., Alocasia spp., and
Xanthosoma spp.) from Indonesia

without sampling for exotic nematodes,
thus risking the introduction of exotic
nematodes into the United States,

Response: In many tubers, including
dasheen, parasitic nematodes produce
symptoms through their feeding on the
cellular contents of the plant;
breakdown of tissue is followed by the
invasion of secondary fungi and
bacteria, causing necrotic lesions to
develop. These necrotic and decayed
tissues are obvious, visible symptoms
that an inspector would look for during
an inspection. Therefore, we continue to
believe that, for dasheen, visual
inspection is adequate to prevent the
introduction of nematodes.

Comment: APHIS is proposing to
allow blueberries (Vaccinium spp.) to be
imported from Ecuador and Peru into
the United States after treatment only
for Medfly. APHIS should not allow
blueberries from Ecuador and Peru to be
imported until they have undertaken
entomological and pathological studies
to determine whether other pests may
be introduced by the imports.

Response: Prior to proposing that
blueberries from Ecuador and Peru be
allowed into the United States, APHIS
researched the pests afflicting
blueberries in those countries. Results of
that research indicated that blueberries
may be imported into the United States
after treatment only for Medfly with
little or no risk of introducing exotic
plant pests. We believe that visual
inspection of the blueberries by APHIS
upon arrival will detect the presence of
any pests other than Medfly,

Comment: APHIS has proposed to
allow fresh litchi (Litchi chinensis) from
Taiwan to be imported into the United
States subject to cold treatment only for
fruit flies of the genus Bactrocera and
for the litchi fruit borer, Conopomorpha
sinensis. Other exotic pests, not affected
by this treatment, may be introduced,
including those which infest litchi
stems and leaves,

Response: Prior to proposing that
litchi from Taiwan be allowed into the
United States, APHIS researched the
pests afflicting litchi in Taiwan. Results
of that research indicated that litchi
from Taiwan may be imported into the
United States after the prescribed cold
treatment with little or no risk of
introducing exotic plant pests. We
believe that visual inspection of litchi
by APHIS upon arrival will detect the
presence of any pests other than those
killed by the treatment. As for pests
afflicting litchi roots and stems, APHIS
will only allow litchi fruit into the
United States; litchi stems and leaves
will be prohibited from entering.

Comment: The cold treatment
proposed for litchi will not effectively

eradicate infestations of fruit flies of the
genus Bactrocera or the litchi fruit
borer, Conopomorpha sinensis.
Furthermore, APHIS needs to specify
where cold treatment of fresh litchi from
Taiwan will be conducted.

Response: Research conducted by
Taiwanese agricultural agencies, the
results of which were reviewed and
confirmed by USDA, show that the cold
treatment proposed for litchi will
effectively eradicate infestations of fruit
flies of the genus Bactrocera and the
litchi fruit borer, Conopomorpha
sinensis. Also, the regulations under
§ 319.56-2d require that fruit and
vegetables requiring cold treatment as a
condition of entry into the United States
undergo cold treatment either prior to
arriving in the United States or upon
arrival at designated U.S, ports.

Comment: Taiwanese litchi growers
currently use pesticides not approved in
the United States. Imported fresh litchi
from Taiwan therefore may contain
residues of these pesticides and pose a
public health risk.

Hesponse: The United States Food
and Drug Administration (FDA) samples
and tests imported fruit and vegetables
for pesticide residues. If residue of a
pesticide unapproved in the United
States is found in' a shipment of
imported fruit or vegetables, the
shipment is denied entry into the
United States.

Comment: APHIS is proposing that
cartons in which fresh litchi from
Taiwan are packed must be stamped
"“Not for distribution in FL,” in order to
prevent the introduction of the pest
Eriophyes lichtii into Florida, This
safeguard will be ineffective, as
shipments of imported fresh litchi could
be repacked upon arrival into the
United States and then diverted into
Florida throu}gh interstate commerce.

Response: Fresh litchi from Taiwan
could be repacked and diverted into
Florida in violation of our regulations.
We have no information, however,
supporting or disproving the assertion
that this will occur. We will make every
effort to enforce this and all of our
regulations. It would be impractical for
APHIS not to promulgate a regulation
simply because it might be violated.

Comment: APHIS has not accurately
characterized the potential economic
impact on litchi growers in Florida of
allowing fresh litchi to be imported
from Taiwan into the United States.

Response: Based on information
recently provided in these comments
and from elsewhere, we have
determined that allowing fresh litchi to
be imported into the United States from
Taiwan may have a significant
economic impact on litchi growers in
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Florida. We have performed a more These revisions are based on This rule will allow artichokes to be
detailed economic analysis, set forth biological risk analyses that were imported into the United States from
below. However, APHIS has no conducted by APHIS at the request of Argentina and South Africa under
authority to restrict trade based on its various importers and foreign ministries certain conditions. Argentina produces
potential economic impact. of agriculture. The risk analyses indicate approximately 165 million pounds of
Comment: APHIS should not allow that the fruits or vegetables listed in this artichokes annually. We estimate that
fresh longan to be imported into the rule, under certain conditions, may be  Argentina could export about 44,000
United States from Taiwan because of imported into the United States without pounds of artichokes per year over the
the potential introduction of exotic significant pest risk. All of the fruits and next 3 years to the United States. This
pests and the possible adverse economic vegetables, as a condition of entry, will volume of artichoke imports will
impact on domestic longan producers.  be subject to inspection, disinfection, or ~ constitute about 2.0 percent of current
Response: Fresh longan fruit is not both, at the port of first arrival as may  total imports to the United States, less
allowed to be imported into the United  be required by a USDA inspector. In than 0.10 percent of current domestic
States from Taiwan under §319.56. We  addition, some of the fruits and production, and less than 0.10 percent
have not proposed to allow fresh longan  vegetables will be required to undergo of the current total artichoke supply in
fruit to be imported into the United mandatory treatment for fruit flies or the United States (domestic and
States from Taiwan. other injurious insects as a condition of  imports).
Therefore, based on the rationale set ~ entry, or to meet other special Assuming that a less than 0.10
forth in the proposed rule and in this conditions. Thus, this action will percent increase in the supply of
document, we are adopting, without provide the United States with artichokes would lead to an :
change, the pmvisions of the p!‘OpOSEil additional kinds and sources of fruits appmx‘mat‘ely 9'12 pe@nt decmase mn
as a final rule. and vegetables while continuing to the do_mesnc price of artichokes (using
i provide protection against the the price elasticity for fresh vegetables,
Effective Date introduction into the United States of = 0-320{' we ﬁsumlﬁt"i that this ‘c‘l’c“ease
This is a substantive rule that relieves injurious plant pests by imported fruits in supply will resuit in a price decrease
restrictions and, pursuant to the and vegetables. of about $0.038 per hundredweight
provisions of 5 U.S.C. 553, may be made _Of the fruits and vegetables to be (cw), i $9-°°°f38 per pound, fr°;:‘ an
effective less than 30 days after allowed importation into the United ongllrtm f‘:ll;'ce o 3?‘40 Pox ctr:t 8 1
publication in-the Federal Register. States, domestic production and related ;esu do f pir;cfh etc?;la”. o5 c‘;u :
Immediate implementation of this rule  import information is available only for de 2 et(i:re::t? - k: 2 n revem;_e go :
is necessary to provide relief to those artichokes, asparagus, blueberries, sweet szg‘ggoc o 0 fzm ucert: o ftt!h "
persons who are adversely affected by  cherries, dasheens, plums, pink and red  { -y o m“ghi.yssb 5 mﬂ (:N Cad
restrictions we no longer find tomatoes, and litchi. a(x)xtic;aZf:‘:;:reforé st aﬁg.wine
warranted. Therefore, the Administrator ~ We have used both published arti chgke % to be imported into th eg
of the Animal and Plant Health elasticities and price flexibilities to United States ﬁ'oml:\rgentina will not
Inspection Service has determined that  estimate the potential economic effects  }.ve a sienificant economic impact on
this rule should be effective upon of allowing artichokes, asparagus, gn P

publication in the Federal Register. blueberries, sweet cherries, dasheens, doﬁfg&:&rﬁgﬁ?ges to be imported

Executive Order 12866 and Regulato plums, and pink and red tomatoes tobe  from South Africa will have an even
Flexibility Act "Y' imported into the United States; both smaller impact on domestic producers.

examine the relationship between Producti t e not
This rule has been reviewed under changes in supply and subsequent avail:t‘;?e‘.)%g:ﬂax f:a_l%‘fﬁoﬁln::;g:: of

Executive Order 12866. The rule has changes in price. artichokes were less than 2,000 pounds
been determined to be not sigm'ﬁcant for Domestic producﬁon and [mpo[t in 1991 and less than 700 p'ounds in
purposes of Executive Order 12866, and, information was not available for the 1992. Even if South Africa exported
therefore, has not been reviewed by the  other commodities that could be 2,000 pounds annually to the United
Office of Management and Budget. imported into the United States as a States, which is unlikely, the price

In accordance with 5 U.S.C. 601 et result of this action, because these other  Jecrease would be neglig.ible as would
seq., we have performed a Final commodities are not produced on a be the decrease in total R
Regulatory Flexibility Analysis, set forth large scale domestically. We anticipate,  Therefore, allowing artichokes to be
below, regarding the economic impact  therefore, that allowing these other imported from South Africa also will
of this rule on small entities. commodities to be imported into the not have a significant economic impact

This final rule will amend the United States will not have a significant o domestic artichoke producers.
regulations governing the importation of economic impact on domestic
fruits and vegetables by allowing a producers. Asparagus
number of previously prohibited fruits  , .o In 1987, 3,033 domestic producers
and vegetables to be imported into the e harvested asparagus. It is likely that
United States from certain foreign In 1987, 67 domestic producers most of these producers would be
countries and localities under specified  harvested artichokes; all but one were in  classified as small entities by SBA
conditions. The importation of these California. It is likely that most of these  standards. In 1992, domestic producers
fruits and vegetables has been producers would be classified as small  harvested 135 million pounds of
prohibited because of the risk that they  entities using Small Business asparagus for the fresh market, with an
could introduce injurious plant pests Administration (SBA) criteria (annual estimated value of $116 million.
into the United States. This rule will gross receipts of $0.5 million or less). In This rule will allow asparagus to be
revise the status of certain commodities 1992, domestic producers harvested 118 imported into the United States from
from certain countries and localities, million pounds of artichokes for the Thailand under certain conditions. In
allowing their importation into the fresh market, with an estimated value of 1992, Thailand produced approximately
United States for the first time. $39.2 million. 26.5 million pounds of asparagus and
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exported 5.5 million pounds. Japan
imported 80 percent of Thailand's
asparagus exports (4.4 million pounds),
with the remaining 20 percent imported
by five other countries, Currently, there
is no reported excess supply of
asparagus in Thailand.

We expect annual asparagus imports
into the United States from Thailand
will be minimal, possibly 220,000
pounds, as a result of this rule. This
volume of asparagus would constitute
about 0.38 percent of current total
imports to the United States, about 0.16
percent of current domestic production,
and about 0.11 percent of the current
total asparagus supply in the United
States.

Assuming that an 0.11 percent
increase in the supply of asparagus
would lead to a decrease of about 0.36
percent in the domestic price of
asparagus (using the price elasticity for
fresh vegetables, —0.320), we estimate
that this increase in supply would result
in a price decrease of about $0.31 per
cwt, or $0.0031 per pound, from an
original price of $86.00 per cwt. As a
result of the price decrease, there could
be a decrease in total revenue of
domestic asparagus producers of about
$415,000, roughly 0.36 percent of the
original total revenue of $116 million,
We anticipate, therefore, that allowing
asparagus to be imported from Thailand
will not have a significant economic
impact on domestic asparagus
producers,

Blueberries

In 1987, 3,911 farms in 36 states
harvested 109.4 million pounds of
cultivated blueberries. Additionally, 501
farms in six of the same states harvested
32.6 million pounds of wild blueberries.
Itis likely that most of these producers
would be classified as small entities by
SBA standards. In 1992, domestic
producers harvested 44.7 million
pounds of blueberries for the fresh
market, with an estimated value of $48.0
million.

This rule will allow blueberries to be
imported into the United States from
Ecuador and Peru under certain
conditions. Blueberry production and
export data are not available for either
Ecuador or Peru. Blueberries are not a
formal crop in either country; they only
grow wild. There is limited local
Consumption near the production areas,
We anticipate that an insignificant
amount of blueberries, if any, will be
eéxported to the United States from
either country as a resulted of this
iction. We anticipate, therefore, that
allowing blueberries to be imported
from Ecuador and Peru will not have a

significant economic %n(})act on
domestic blueberry producers.

Sweet Cherries

In 1987, 7,171 domestic producers
harvested sweet cherries. It is likely that
most of these producers would be
classified as small entities by SBA
standards. In 1992, domestic producers
harvested 191 million pounds of sweet
cherries produced for the fresh market,

with an estimated value of $115 million.

This rule will allow sweet cherries to
be imported into the United States from
Mexico. In 1992, Mexico produced
approximately 225,000 pounds of
cherries, both sweet and sour. We
anticipate that any cherry imports from
Mexico as a result of this action will be
minimal, since presently, most of
Mexico’s cherry production is
consumed locally. However, in the
unlikely event that Mexico exported
into the United States 225,000 pounds
of sweet cherries, it would constitute
only about 4.9 percent of current total
imports, about 0.12 percent of current
U.S. production and about 0.12 percent
of the current total sweet cherry supply
in the United States (domestic and
imports).

Assuming that an 0.12 percent
increase in the supply of sweet cherries
would lead to a decrease of about 0.054
percent in the domestic price (using the
price flexibility for sweet cherries,
—0.470), we estimate that this increase
in supply would result in a price
decrease of about $0.65 per ton, or
$0.00032 per pound, from an original
price of $1,200 per ton. As a result of
the price decrease, there could be a
decrease in total revenue of sweet
cherry producers of about $62,000,
which is roughly 0.054 percent of the
original total revenue of $115 million.
Therefore, we anticipate that allowing
sweet cherries to be imported from
Mexico will not have a significant
economic impact on domestic sweet
cherry producers.

Dasheen (Taro)

In 1987, 191 domestic producers
harvested dasheen, 187 in Hawaii. It is
likely that most of these producers
would be classified as small entities by
SBA standards. In 1991, domestic
producers harvested 7.0 million pounds
of dasheen for the fresh market, with an
estimated value of $3.0 million.

This rule will allow dasheen to be
imported into the United States from
Indonesia. Production and export data
for dasheen are not available for
Indonesia. Dasheen consumption is
limited mostly to the local areas,
although Indonesia exports small
quantities to Japan, Hong Kong, Korea,

Malaysia, Singapore and Taiwan. We
anticipate that very little, if any,
dasheen will be exported to the United
States as a result of this rule. We
anticipate, therefore, that allowing
dasheen to be imported from Indonesia
will not have a significant economic
impact on domestic dasheen producers.

Plums

In 1987, 8,789 domestic producers
harvested plums and prunes. It is likely
that most of these producers would be
classified as small entities by SBA
standards. In 1992, domestic producers
harvested 537 million pounds of plums
and prunes for the fresh market, with an
estimated value of $67.7 million.

This rule will allow plums to be
imported into the United States from
Uruguay. Plum production and export
data is not available for Uruguay, and
we anticipate that an insignificant
amount of plums will be exported to the
United States as a result of this rule.
Consequently, we anticipate that
allowing plums to be imported from
Uruguay will not have a significant
economic impact on domestic plum
producers.

Tomatoes

In 1987, 14,542 domestic producers
harvested tomatoes. It is likely that most
of these producers would be classified
as small entities by SBA standards. In
1992, domestic producers harvested 3.6
billion pounds of tomatoes for the fresh
market, with an estimated value of $1.3
billion.

This rule will allow pink and red
tomatoes to be imported into the United
States from the Almeria Province of
Spain if they meet with the stringent
growing and shipping requirements
outlined above. Annual production in
the Almeria Province of Spain averages
between 4.4 million and 6.6 million
pounds. Spanish officials anticipate that
annual tomato exports to the United
States will range from 440,000 to
660,000 pounds and will occur from
December to April.

If the volume of tomatoes to be
imported from the Almeria Province
were to reach 660,000 pounds, it would
constitute about 0.15 percent of current
total imports to the United States, about
0.018 percent of current domestic
production and about 0.016 percent of
the current total tomato supply in the
United States (domestic and imports).

Assuming that an 0.016 percent
increase in the supply of tomatoes
would lead to a decrease of about 0.046
percent in the domestic price (using the
price flexibility for tomatoes, —0.355),
we estimate that this increase in supply
would result in a price decrease of about
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$0.017 per cwt, or $0.00017 per pound,
from an original price of $36.30 per cwt.
As a result of the price decrease, there
could be a decrease in total revenue of
tomato producers of about $600,000,
which is roughly 0.046 percent of the
original total revenue of $1.3 billion.
Therefore, we anticipate that allowing

ink or red tomatoes to be imported

m Almeria, Spain will not have a

significant economic impact on
domestic tomato producers.

Litchi

In 1992, about 205 domestic
producers harvested litchi. It is likely
that most of these producers would be
classified as small entities using Small
Business Administration (SBA) criteria
(annual gross receipts of $0.5 million or
less). In 1992, domestic producers
harvested 685,000 pounds of litchi for
the fresh market, with an estimated
value of $1.1 million.

This rule will allow fresh litchi to be
imported into the United States from
Taiwan under certain conditions.
Taiwan produces approximately 217
million pounds of litchi annually. In
1993, Taiwan exported close to 15.5
million pounds of fresh litchi, mainly to
Hong Kong, Canada, Japan, the
Philippines, and Singapore. Exports
increased substantially from 1992, when
Taiwan exported only 6.6 million
pounds of fresh litchi.

APHIS anticipates that Taiwan could
export as much as 21,000 pounds of
fresh litchi into the United States in
1995; this would constitute only about
19.6 percent of current total imports of
fresh litchi, 3.1 percent of current
domestic production, and 2.6 percent of
current total litchi supply in the United
States. If imports of fresh litchi from
Taiwan remain at such small
percentages of domestic production and
total supply, the economic impact on
domestic growers will not be significant.

However, if imports increase to a level
comparable to those of other importing
countries (listed above), domestic
growers will be impacted significantly;
the amount of fresh litchi imported from
Taiwan could exceed the amount
produced domestically and prices could
subsequently decline drastically asa
result of the increased supply.
Consumers, however, would benefit
from the decreased price and the
enhanced access to fresh litchi.

The aggregate economic impact of this
rule is expected to be positive. U.S.
consumers will benefit from a greater
availability of fruits and vegetables. U.S.
importers will also benefit from a
greater availability of fruits and
vegetables to import. It is not likely that
any U.S. fruit and vegetable producers

or other small entities will be affected
in a significant economic way by the
easing of importation restrictions on
these particular commodities.

In the course of rulemaking, had we
come across evidence indicating that
importation of any of the concerned
fruits or vegetables would pose a
significant risk of plant pest
introduction, we would have considered
either developing alternative
requirements regarding that importation
or continuing to prohibit the
importation of that fruit or vegetable.
However, our initial pest risk
assessments and our review of public
comments on the proposal indicated
that importation of any of the concerned
fruit and vegetables would pose an
insignificant risk of plant pest
introduction.

Executive Order 12778

This rule allows certain fruits and
vegetables to be imported into the
United States from certain parts of the
world. State and local laws and
regulations regarding the importation of
fruits and vegetables under this rule will
be preempted while the fruits and
vegetables are in foreign commerce.
Fresh fruits and vegetables are generally
imported for immediate distribution and
sale to the consuming public, and will
remain in foreign commerce until sold
to the ultimate consumer. The question
of when foreign commerce ceases in
other cases must be addressed on a case-
by-case basis. No retroactive effect will
be given to this rule, and this rule will
not require administrative proceedings
before parties may file suit in court
challenging this rule.

National Environmental Policy Act

An environmental assessment and
finding of no significant impact have
been prepared for this rule. The
assessment provides a basis for the
conclusion that the importation of fruits
and vegetables under the conditions
specified in this rule will not present a
risk of introducing or disseminating
plant pests and will not have a
significant impact on the quality of the
human environment. Based on the
finding of no significant impact, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that an environmental
impact statement need not be prepared.

The environmental assessment and
finding of no significant impact were
prepared in accordance with: (1) The
National Environmental Policy Act of
1969 (NEPA) (42 U.S.C. 4321 et seq.), (2)
Regulations of the Council on
Environmental Quality for
Implementing the Procedural Provisions

of NEPA (40 CFR Parts 1500-1508), (3)
USDA Regulations Implementing NEPA
(7 CFR Part 1b), and (4) APHIS
Guidelines Implementing NEPA (44 FR
50381-50384, August 28, 1979, and 44
FR 51272-51274, August 31, 1979).

Copies of the environmental
assessment and finding of no significant
impact are available for public
inspection at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. In addition,
copies may be obtained by writing to the
individual listed under FOR FURTHER
INFORMATION CONTACT.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.), the information collection or
recordkeeping requirements included in
this final rule will be submitted for
approval to the Office of Management
and Budget.

List of Subjects
7 CFR Part 300

Incorporation by reference, Plant
diseases and pests, Quarantine.

7 CFR Part 319

Bees, Coffee, Cotton, Fruits, Honey,
Imports, Incorporation by reference,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, title 7, chapter III, of the
Code of Federal Regulations is amended
as follows:

PART 300—INCORPORATION BY
REFERENCE

1. The authority citation for part 300
is revised to read as follows:

Authority: 7 U.S.C. 150¢e, 154, 161, 162,
167; 7 CFR 2.17, 2.51, and 371.2(c).

2. In § 300.1, paragraph (a) is revised
to read as follows:

§300.1 Materials incorporated by

reference.

(a) The Plant Protection and
Quarantine Treatment Manual, which
was revised and reprinted November 30,
1992, and includes all revisions through
August 25, 1994, has been approved for
incorporation by reference in 7 CFR
chapter III by the Director of the Office
of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.

* * * * *
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9—FOREIGN UARANTINE AM' 1 7 U.S.C. 150dd, 150ee, 150ff,
:3?12%13 2 151-167, 450; 21 U.S.C. 136 and 136a; 7 CFR
2.17, 2.51, and 371.2(c).
3. The authority citation for part 319 4. In §319.56-2t, the table is amended
continues to read as follows: by adding, in alphabetical order, the
following:

§310.56-2t Administrative Instructions: conditions governing the entry of certain fruits and vegetables.

L * » *

Country/locality Common name Botanical name Plant part(s)
Argentina . Artichoke, giobe ............cccereuvennn. Cynara scolymus .........co.ooveeon...n. Immature flower head.
Belize
Mint Mentha spp Above ground parts.
| R e S U S e B IR A P B S Colocasia spp., Alocasia spp., Tuber {Prohibited entry into Guam
and Xanthosoma spp. due to dasheen mosaic virus.
Cartons in which dasheen is
packed must be stamped “Not
for distribution in Guam.”)
Jamaica
vy gourd Coccinia grandis .............oe.ooeeenne, Fruit
Polnted gourd ........ccccorveereenserenn. Trichosanthes diofca ................... Fruit.
Mexico
TOPBOUAJD: v siecrescicsaails i s Lotcaona Spp. .......ueersnessoivnnens. Fruit
PO ... oo e ATUGIIE oo Saiaireesivons wosi ETUCR SAIVE i conessssonnssiaomasonss Leaf and stem.
MO B et e ANHIISCUS SPP. «vvvecrcesiesnsrseesrnnn. Leaf and stem.
Cymbopogon Spp. ... Leaf and stem.
Brassica juncea ..................... Leaf.

Cynara scolymus ........................ Immature Rower head.

- .- - - . -

Spain-..........,.. SNC SRR S Tomato ..... Lycapersicon esculentum .............. Green fruit (pink or red fruit from
Atmeria Province may be im-
ported only in accordance with
§319.56-24dd).

. - » - -

5. In §319.56-2t, the table is amended for the Cook Islands and South Korea entries, under the heading Plant
Part(s), by adding a sentencs to each as follows:

§319.56-2t Administrative instructions: conditions governing the entry of certain fruits and vegetabies.

Country/locality Common name Botanical name Piant part(s)

Cook Islands
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Country/locality

Common name

Plant pari(s)

South Korea

Dasheen

* * * Cartons in which ginger Is

packed must be stamped “Not
for distribution in PR, VI, o
Guam.”)

* * Cartons in which dasheen
is packed must be stamped
“Not for distribution in Guam.*

-

6. In §319.56-2t, the table is amended for the Israel and Mexico entries, under the heading Common name, by
removing the word “Garden Rocket” from both entries and adding “Arugula” in its place in both entries.
7. In § 319.56—2x, paragraph (a), the table is amended by adding, in alphabetical order, the following:

§319.56-2x Administrative instructions: conditions governing the entry of certain fruits and vegetables for which treatment Is required.

(a)tit

Country/locality

Common name

Botanical name

Plant part(s)

Thailand ..

Vaccinium spp

Opuntia spp

Prunus avium

Vaccinium spp. i
Litchi chinensis ......

Asparagus officinalis

Fruit.

Fruit (Prohibited entry into Florida
due to Erlophyes litchii. Cartons
In which litchi are packed must
be stamped “Not for distribution
in FL”).

*

8. A new § 319.56-2dd is added to
read as follows:

§319.56-2dd Administrative Instructions:
conditions governing the entry of pink or
red tomatoes from Spain.

(a) Pink or red tomatoes (fruit)
(Lycopersicon esculentum) from Spain
may be imported into the United States
only under the following conditions:

(1) The tomatoes must be grown in the
Almeria Province of Spain in
greenhouses registered with, and
inspected by, the Spanish Ministry of
Agriculture, Fisheries, and Food
(MAFF);

(2) The tomatoes may be shipped only
from December 1 through April 30,
inclusive;

(3) Two months prior to shipping, and
continuing through April 30, MAFF
must set and maintain Mediterranean

fruit fly (Medfly) traps baited with
trimedlure inside the greenhouses at a
rate of four traps per hectare. In all areas
outside the greenhouses and within 8
kilometers, including urban and
residential areas, MAFF must place
Medfly traps at a rate of four traps per
square kilometer. All traps must be
checked every 7 days;

(4) Capture of a single Medfly in a
registered greenhouse shall immediately
cancel exports from that greenhouse
until the source of infestation is
determined, all Medflies are eradicated,
and measures are taken to preclude any
future infestation. Capture of a single
Medfly within 2 kilometers of a
registered greenhouse will necessitate
increasing trap density in order to
determine whether there is a
reproducing population in the area or if
the single Medfly has been introduced
accidentally. Capture of two Medflies

within 2 kilometers of a registered
greenhouse and within a 1 month time
period shall cancel exports from all
registered greenhouses within 2
kilometers of the find, until the source
of infestation is determined and all
Medflies are eradicated;

(5) The tomatoes must be packed
within 24 hours of harvest. They must
be safeguarded by a flyproof mesh
screen or plastic tarpaulin while in
transit to the packing house and while
awaiting packing, and packed in
flyproof containers for transit to the
airport and subsequent shipping to the
United States.

(6) MAFF is responsible for export
certification inspection and issuance 0
phytosanitary certificates. A
phytosanitary certificate issued by
MAFF and bearing the following
declaration, “These tomatoes were
grown in registered greenhouses in
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Almeria Province in Spain," must
accompany the shipment.

(b) [Reserved]

Done in Washington, DC, this 16th day of
August 1994,
Terry L. Medley,
Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. 84—-20989 Filed 8-24-94; 8:45 am]
BLLING CODE 3410-34-P

7CFR Part 301
[Docket No. 94-030-2]

Mexican Fruit Fly; Treatments for
Regulated Articles

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the Mexican
fruit fly regulations by adding a high-
temperature forced air treatment for
grapefruit. This action will provide an
dternative treatment for grapefruit that
require treatment to be moved interstate
from regulated areas in Texas and
California. Adding this treatment will
fzcilitate the interstate movement of
grapefruit grown in regulated areas.
EFFECTIVE DATE: September 26, 1994.

FOR FURTHER INFORMATION CONTACT: MTr.
Michael B. Stefan, Operations Officer,
Domestic and Emergency Operations,
Plant Protection and Quarantine,

APHIS, USDA, room 640, Federal
Building, 6505 Belcrest Road,

Hyattsville, MD 20782, (301) 436-8247.

SUPPLEMENTARY INFORMATION:
Background

The Mexican fruit fly, Anastrepha
ludens (Loew), is a destructive pest of
citrus and other types of fruit. The short
life cycle of the Mexican fruit fly allows
rapid development of serious outbreaks
that can cause severe economic losses in
tommercial citrus-producing areas.

In order to prevent the artificial
spread of the Mexican fruit fly to
Roninfested areas, the regulations in 7
CFR 301.64 through 301.64-10 (referred
tobelow as the regulations) restrict the
interstate movement of regulated
articles from regulated areas in
Quarantined States. Quarantined States
are listed in § 301.64(a), regulated
irticles are listed in § 301.64—2, and
;’g;ﬂated areas are listed in § 301.64—

c).

Regulated articles are most often
tertified for interstate movement after
i inspector has determined that the
fegulated article is free from the
Mexican fruit fly, or that the premises
oforigin is free from the Mexican fruit

fly and the regulated article has not
been exposed to the pest. There are
cases, however, where a regulated
article or its premises of origin cannot
be determined to be free from the
Mexican fruit fly. In such cases, a
certificate will be issued if the regulated
article is treated in accordance with
§301.64-10, or a limited permit may be
obtained to move the regulated article
interstate to receive one of the
treatments specified in § 301.64-10.

On June 20, 1994, we published in the
Federal Register (59 FR 31561-31562,
Docket No. 94-030-1) a proposal to add
a high-temperature forced air treatment
to § 301.64-10 as an alternative
treatment for grapefruit (Citrus
paradisi), one of the regulated articles
listed in § 301.64-2. The high-
temperature forced air treatment was
developed by the Agricultural Research
Service of the U.S, Department of
Agriculture as an effective alternative
treatment against the Mexican fruit fly
in grapefruit.

We solicited comments on our
proposed rule for a 30-day period
ending on July 20, 1994. We received
one comment by that date, from a State
department of agriculture. The
commenter supported our proposed rule
with the expectation that the Animal
and Plant Health ion Service will
ensure that the treatment will be
conducted in accordance with the
approved time and temperature :
schedule and that treated grapefruit wil
be identified as such and protected from
Mexican fruit fly infestation until it has
left the regulated area. We believe that
the provisions of § 301.64—4 regarding
conditions for the interstate movement
of regulated articles from regulated areas
and the provisions of § 301.64-5
regarding the issuance of certificates
and limited permits for the movement of
regulated articles sufficiently address
the commenter’s expectations. Section
301.64-5 also requires that treatments
be monitored by inspectors to assure
compliance with the lations.

Therefore, based on the rationale set
forth in the proposed rule, we are
adopting the provisions of the proposal
as a final rule without change.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review process required
by Executive Order 12866.

This final rule amends the regulations
by adding a high-temperature forced air
treatment to the list of approved
treatments for Mexican fruit fly in
grapefruit.

There are approximately 1,500 citrus
grove owners and 50 shippers who
stand to benefit by having an additional
treatment option for grapefruit to be
moved interstate from a regulated area.
Adding another treatment will not
increase the amount of grapefruit moved
from regulated areas in Texas and
California because most citrus and other
regulated articles moved interstate by
owners and shippers qualify for
movement without requiring treatment.
Treatment becomes necessary only
when the regulated articles or their
premises of origin cannot be certified as
being free from Mexican fruit fly.

Cx:ﬁd treatment and methyl bromide
fumigation have been the two
treatments available for grapefruit; the
availability of the high-temperature
forced air treatment will simply provide
another treatment option when
treatment is required.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12778

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This document contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

ordingly, 7 CFR part 301 is
amended as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
continues to read as follows:
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Authority: 7 U.S.C. 150bb, 150dd, 150ee,
150ff, 161, 162, and 164-167; 7 CFR 2.17,
2.51, and 371.2(c).

2. In §301.64-10, a new paragraph (e)
is added to read as follows:

§301.64-10 Treaiments.

* * * * *

(e) Grapefruit. (1) High-temperature
forced air as follows:

(i) Minimum size: 3.5 in (9 cm) in
diameter

(ii) Minimum weight: 9.25 o0z (262 g)

(iii) Minimum initial pul
temperature: 77 °F (25 °C)

(iv) Caution: Grapefruit larger than 3.7
in (9.5 cm) in diameter and 14.2 oz (402
g) in weight may suffer cosmetic damage
as a result of this treatment.

(2) These steps must occur in order:

(i) Place the grapefruit in a chamber
and seal the chamber.

(ii) Heat air in chamber to 104 °F (40
°C) for 120 minutes.

(iii) Heat air in chamber to 122 °F (50
°C) for 90 minutes.

(iv) Heat air in chamber to 126 °F (52
°C) and maintain temperature until the
grapefruit center reaches 118 °F (48 °C).

(3) The treatment must be
administered in a sealed, insulated
chamber. The air may be heated in the
chamber or hot air may be introduced
into the chamber.

Done in Washington, DC, this 18th day of
August 1994,

Terry L. Medley,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 94-20785 Filed 8-24-94; 8:45 am]
BILLING CODE 3410-34-P

Rural Electrification Administration

7 CFR Parts 1744 and 1753
RIN 0572-AB08

Post-Loan Policies and Procedures
Common to Guaranteed and Insured
Telephone Loans;
Telecommunications System
Construction Policies and Procedures

AGENCY: Rural Electrification
Administration, USDA.
ACTION: Final rule.

SUMMARY: The Rural Electrification
Administration (REA) hereby amends its
post-loan regulations for telephone
borrowers to ease borrower reporting
requirements and further clarify existing
REA policy. In addition, REA amends
the telecommunications system
construction regulations to relax
requirements for minor facilities
construction procedures, to make
technical corrections and clarifications,

and to reflect minor technical changes
such as moving the definitions section
from one subpart to another.

EFFECTIVE DATE: This regulation is
effective on September 26, 1994.

FOR FURTHER INFORMATION CONTACT:
Orren E. Cameron III, Director,
Telecommunication Standards Division,
Rural Electrification Administration,
U.S. Department of Agriculture, 14th &
Independence Avenue SW., room 2835—
S, Washington, DC 20250-1500,
telephone number (202) 720-8663.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This final rule has been determined to
be not significant for purposes of
Executive Order 12866 and therefore
has not been reviewed by OMB.

Executive Order 12778

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This final rule will not:

(1) Preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule;

(2) Have any retroactive effect; and

(3) Require administrative
proceedings before parties may file suit
challenging the provisions of this rule.

Regulatory Flexibility Act Certification

REA has determined that this final
rule will not have a significant
econcmic impact on a substantial
number of small entities, as defined in
the Regulatory Flexibility Act (5 U.S.C,
601 et seq.). The REA telephone
program provides loans to REA
borrowers at interest rates and terms
that are more favorable than those
generally available from the private
sector. REA borrowers, as a result of
obtaining federal financing, receive
economic benefits which exceed any
direct economic costs associated with
complying with REA regulations and
requirements. Moreover, this action
liberalizes certain contract requirements
by changing contract limits and
allowing negotiation of fee schedules
which further offsets economic costs.

Information Collection and
Recordkeeping Requirements

In compliance with the Office of
Management and Budget (OMB)
regulations (5 CFR Part 1320) which
implement the Paperwork Reduction
Act of 1980 (Pub. L. 96-511) and section
3504 of that Act, the information
collection and recordkeeping
requirements contained in this final rule
have been submitted to OMB for
approval. Comments concerning these

requirements should be directed to the
Office of Information and Regulatory
Affairs of OMB, Attention: Desk Officer
for USDA, room 3201, New Executive
Office Building, Washington, DC 20503,

National Environmental Policy Act
Certification

REA has determined that this final
rule will not significantly affect the
quality of the human environment as
defined by the National Environmenta]
Policy Act of 1969 (42 U.S.C. 4321 et
seq.). Therefore, this action does not
require an environmental impact
statement or assessment.

Catalog of Federal Domestic Assistance

The program described by this final
rule is listed in the Catalog of Federal
Domestic Assistance Programs under
10.851, Rural Telephone Loans and
Loan Guarantees, and 10.852, Rural
Telephone Bank Loans. This catalog is
available on a subscription basis from
the Superintendent of Documents, the
United States Government Printing
Office, Washington, DC 20402-9325.

Executive Order 12372

This final rule is excluded from the
scope of Executive Order 12372,
Intergovernmental Consultation. A
Notice of Final Rule entitled
Department Programs and Activities
Excluded from Executive Order 12372
{50 FR 47034) exempts REA and RTB
loans and loan guarantees to
governmental and nongovernmental
entities from coverage under this Order.

Background

On March 4, 1994, REA published
this action as a proposed rule at 59 FR
10327 to clarify existing policy and ease
requirements.

REA received no comment on
revisions to 7 CFR part 1744, so the final
rule is unchanged from the proposed
rule.

REA received comments on 7 CFR
part 1753 from the United States
Telephone Association, TDS Telecom
on behalf of 25 TDS-affiliated telephone
companies in the southeast, Design
South Professionals, Inc., ALLTEL
Service Corporation, Coastal Utilities,
Inc., Farmers Telephone Cooperative,
Inc. (of South Carolina), Citizens
Utilities Rural Company, Inc., Camnes,
Burkett, Wiltsee & Associates, TDS
Telecom (Madison, WI), and Reed
Veach Wurdeman & Associates. These
comments were taken into consideration
in preparing the final rule.

Comment Summary: One commenter
suggested that the phrase in
§1753.15(b)(3), “inspection of
construction” be changed to
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“ohservation of construction” because
the former is considered obsolete within
the engineerinﬁ profession.

Response: The proposed rule did not
change this subsection, but REA is
revising the Form 217 contract,
Engineering and Architectural Services,
ina separate effort, and REA is -
sddressing this comment in that
wvision. The term “inspection of
construction” is used in part 1753 in a
generic sense, and it clearly describes
the engineer's responsibility. The term
“ohservation of construction'’, without
the further definition which would
always accompany it in a professional
services contract, is too vague. The
language in § 1753.15(b)(3) is
unchanged in the final rule.

Comment Summary: One commenter
observed that the proposed rule did not
incorporate language in
§1753.17(c)(1)(B) clarifying REA's
policy with regard to state engineering
registration laws. This clarifying
language was previously offered by the
Administrator in a May 10, 1990 letter.

Response: The language requested
would state that REA does not under
part 1753 attempt to usurp any state
engineering registration laws. It has not
been REA’s intent to usurp state
registration laws at any time, so the final
rule incorporates the suggested
language.

Comment Summary: Most
commenters opposed the $400,000
annual financing limit placed on Form
773 contracts in § 1753.46(c)(3) and
§1753.80(a). Two commenters observed
that REA had given no rationale for the
proposed limit. Several commenters
pointed out that the proposed limit
would make it difficult for large REA
borrowers to respond quickly to service
demands. One commenter argued that
since the Form 773 contract is used for
central office equipment, buildings, and
special equipment, as well as outside
plant, using the Form 773 to its
$400,000 limit on outside plant
construction would deprive a borrower
of this valuable minor construction
resource in those other categories. And
finally, one commenter argued that
restricting use of the Form 773 contract
would force borrowers to resort to the
Form 515 contract, which the
tommenter asserted is more
tomplicated and expensive. This
commenter argued that REA had
Presented no studies to support any
tontention that construction performed
under minor construction procedures
Was more expensive than construction
performed under the Form 515 contract.
’ Response: To understand REA’s
imposition of the $400,000 limit, it is
useful to view the entire package of

changes in construction procedures in
the proposed rule.

REA proposed relaxing the existing
$100,000 limit on individual Form 773
contracts to help that contract close a
gap between minor construction
procedures and REA's major
construction contracts. The Form 773
contract is a very brief agreement,
covering only the most basic
responsibilities of the parties. The Form
773 contract, unlike REA’s major
contracts, does not require prior REA
approvals of plans and specifications,
pricing, or the contract itself. To make
the contract as flexible as possible, REA
simply provides a space where the
borrower fills in the statement of work
to be covered by the contract. The
contractor may charge for work under
the contract in any manner agreed upon:
lump sum, on a unit basis, hourly, or
other. No provision is made in the
contract to require or define a
performance bond. The contract was
designed as a convenient vehicle for
formalizing oral contracts which are
common in the industry, but which had
historically failed to withstand REA
audit scrutiny, The Form 773 was
designed by REA in this manner
because a primary characteristic of its
conception was that it would never
exceed aspecified limit: $100,000. Any
dispute that might occur involving such
a small amount could not pose a
significant risk to a borrower or REA's
security interest in a borrower. The
more sophisticated major contracts,
Forms 515, 525, 397 and 157, provide
borrowers and REA with necessary
protections, and provide borrowers with
agreement provisions that have evolved
over the years to handle construction
administration. These major contracts
also facilitate a very important tenet of
the successful public sector-private
sector partnership that has been the key
to the success of the REA Telephone
Program: Competition. Without these
contracts, and their accompanying
forms of specification, competitive
bidding would be chaotic, or
impossible.

In conjunction with a relaxation of the
maximum limit for individual Form 773
contracts, REA imposed the $400,000
limit. This was intended to limita
borrower’s and REA's exposure to risk
in the event of a dispute involving one
or more of the newly-allowed $200,000
outside plant Form 773 contracts. REA
believes the increase in the limit for
individual outside plant Form 773
contracts is appropriate, and believes
that some maximum annual limit is
needed to protect borrowers and REA
from the potential risks of using this

simple contract for complicated
projects,

In response to the comment regarding
large borrowers, REA has changed the
maximum annual limit to allow the
limit to exceed $400,000 under certain
circumstances, to permit large
borrowers to perform up to 10% of the
prior year's total cost for outside plant
construction, under the Form 773
contract. It is not REA's intent for the
Form 773 contract to be used in lieu of
the Form 515 confract for most major
projects.

In response to the concern that the
maximum annual limit would be
consumed by outside plant
construction, thereby requiring
borrowers to forego other valid uses of
the Form 773, REA has established
separate, mutually exclusive annual
limits for four categories of
construction: Outside plant, central
office equipment, special equipment,
and buildings.

As to the concern that REA’s
maximum annual limit would cause
construction to be performed under the
Form 515 contract, and that the Form
515 is more complicated and expensive,
REA responds by agreeing that the Form
515 contract is much more complicated
that the Form 773 eontract, but
disagreeing with the suggestion that
construction costs are higher under the
Form 515. REA intended for the Form
773 contract to be used only in
situations of limited risk. REA took the
idea initially for the Form 773 contract
from telephone operating companies
who had developed similar, simple
contracts, for use only for small projects.
The Form 515 is necessarily more
complicated, but it has enabled the rural
telephone industry to build plant of
exceptionally high quality at costs that
over the years have compared favorably
with plant costs of far larger companies
with much more purchasing leverage.
This is largely because the Form 515
facilitates competitive bidding of
outside plant construction, which is a
fundamentally difficult task.

In response to the suggestion that
construction under the Form 773 is less
expensive than construction under the
Form 515, REA's experience over the
years indicates that the reverse is true.
However, no specific studies had been
performed to compare these costs, so
REA has performed a comparison. REA
randomly selected 30 Form 773
contracts that had been performed
between 1992 and 1994. This sample
included only contracts that had been
closed and found to meet all REA
requirements. Very small projects were
excluded from the list. REA then
contacted borrowers to obtain additional
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information on the work included under
the contracts, since that information is
not routinely provided to REA. To make
a valid comparison, REA discarded from
the sample all contracts which did not
represent reasonable cross sections of
construction units, for example,
contracts for road boring, or splicing.
Interestingly, only six of the original 30
Form 773 contracts covered general
outside plant construction projects
which, if proportionally enlarged,
would be comparable to typical Form
515 contracts. Costs of these projects
were compared to standard mile costs
for their states, which are based on
average competitively-bid contract
costs. The costs for three of the six
projects were near the standard mile
costs, the cost for one project was
approximately 30% over the standard
mile cost, and the costs for the
remaining two projects were over twice
the standard mile costs. These results
illustrate one of REA’s main concerns
with the Form 773 contract. Some
projects are performed at reasonable
cost. Other projects are performed at
costs which may be reasonable under
certain circumstances. But some
projects, in this small sample one-third
of the projects compared, are far above
the standard mile costs normally
experienced. Under the current limits
for individual Form 773 contracts, REA
would not be concerned about these
higher-than-average costs because such
small jobs would not have a significant
financial impact on a borrower or REA’s
security interests in a borrower.
However, under the higher individual
contract limits proposed by REA, the
impact of several higher-than-average
cost jobs could be significant. REA
therefore has set limits in the final rule,
but those limits have been designed to
resolve the concerns of most
commenters.

List of Subjects
7 CFR Part 1744

Accounting, Loan programs-
communications, Reporting and

recordkeeping requirements, Rural
areas, Telephone.

7 CFR Part 1753
Loan programs-communications,
Telecommunications, Telephone.

For reasons set forth in the preamble,
7 CFR chapter XVII is amended as
follows:

PART 1744—POST-LOAN POLICIES
AND PROCEDURES COMMON TO
GUARANTEED AND INSURED
TELEPHONE LOANS

1. The authority citation for part 1744
continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et seq.

2. In § 1744.40, paragraph (a)(3) is
revised to read as follows:

§1744.40 Non-act purposes.

(a) ® %N

(3) Approval of the request is in the
interests of the Government. Generally,
it would not be in the Government’s
interest if the accommodation or
subordination is being requested to
enable the borrower to avoid complying
with such REA policies or procedures,
as competitive bid procedures or
purchasing equipment acceptable to
REA, under 7 CFR part 1753.

* * * * *

§1744.21° [Amended]

§1744.61 [Removed and reserved]

3. The paragraph designations in
§§17744.21 and 1744.61 are removed,
the definitions in § 1744.21 are put in
alphabetical order, the definitions in
§1744.61 are transferred to § 1744.21 in
alphabetical order, and § 1744.61 is
removed and reserved.

PART 1753—TELECOMMUNICATIONS
SYSTEM CONSTRUCTION POLICIES
AND PROCEDURES

1. The authority citation for part 1753
continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et seq.

2.In § 1753.5, paragraph (b)(1) is
revised to read as follows:

§1753.5 Methods of major construction.
* * * L *

(b) Contract construction. (1) Whether
the contractor is selected through sealed
competitive bidding or negotiation, as
approved by REA, award of the contract
is subject to REA approval.

* * L * *

3. In § 1753.6, paragraph (b) is revised

to read as follows:

§1753.6 Standards, specifications, and
general requirements.
* * * * *

(b) The borrower may use REA loan
funds to finance nonstandard
construction materials or equipment
only if approved by REA in writing
prior to purchase or commencement of
construction.

* * * * *

4.In § 1753.8, paragraphs (a)(11)(ii),

(a)(12)(i), (b)(2), (b)(3), and (b)(4) are

revised, paragraph (b)(5) is removed to
read as follows:

§1753.8 Contract construction
procedures.

(a)* * *

(11) * k *

(ii) If an award is made, the borrower
shall award the contract to the lowest
responsive bidder, subject to REA
approval. The borrower may award the
contract immediately upon
determination of the lowest responsive
bidder if the following conditions are
met: 3

(A) The project is included in an
approved loan and adequate funds were
budgeted in the loan and are available,

(B) All applicable REA procedures
were followed, including those in the
Notice and Instructions to Bid in the
standard forms of contract.

* * * * *

(12) Execution of contract: (i) Upon
approval by REA of the award of
contract by the borrower, the borrower
shall submit to REA three original
counterparts of the contract executed by

the contractor and borrower.
* * * - *

(‘b) * * %

(2) For negotiated purchases,
borrowers shall use REA contract forms,
standards, and specifications.

(3) For all contract forms except REA
Form 773:

(i) After a satisfactory negotiated
proposal has been obtained, the
borrower shall submit it to REA for
approval, along with the engineer’s
recommendation, and evidence of
acceptance by the borrower.

(ii) If REA approves the negotiated
proposal, the borrower shall submit
three copies of the contract, executed by
the contractor and borrower, to REA for
approval.

(iii) If REA approves the contract,
REA shall return one copy of the
contract to the borrower and one copy
to the contractor.

(4) For REA Form 773, the borrower
is responsible for negotiating a
satisfactory proposal, executing
contracts, and closing the contract. See
subparts F and I of this part for
requirements for major and minor
construction, respectively, on Form 773.

5. In § 1753.9, paragraphs (a) and (c)
are revised to read as follows:

§1753.9 Subcontracts.

(a) REA construction contract Forms
257, 397, 515, and 525 contain
provisions for subcontracting. Reference
should be made to the individual
contracts for the amounts and
conditions under which a contractor
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may subcontract work under the project. One copy of this report shallbe  §1753.46 General.

contract. submitted to the GFR. * * * * *

B R % spmiSi e SR LKW (c) The two contract forms which may
(c) As stated in contract Forms 257, 8.In § 1753.25, a new paragraph (f)(4) be used for major outside plant

397, 515, and 525, the contractor shall is added to read as follows: construction are Form 515 alnd g‘cirm .
ar full responsibility for the acts and 773. Limitations on the applicability o

Eﬁgirssl;ons o?ﬁxe subcgntmctor and is ?"5&.25 ci"""'a: . these forms shall be as follows:

not relieved of any obligations to the - Ay (1) Form 515 shall be used for major

»r and to the Go t unde . outside plant construction projects
3??:0‘71?;%?. b obedicints hugiim (4) 7 CFR part 1792, subpart C, which  which will be competitively bid. The

T * » : requires that the b‘}“d.ing dgsign comply contract contains plans and
with applicable seismic design criteria. specifications and has no dollar

6.In § 1753.16, paragraphs (b)(3), Prior to the design of buildings, limitation. See §§ 1753.47, 1753.48 and
(b)(4) and (b)(5) are redesignated as borrowers shall submit to REA a written 1753 49,
paragraphs (b)(4), (b)(5) and (b)(6), acknowledgement from the architect or (2) A Form 515 contract which is for
respectively, and a new paragraph (b)(3) engineer that the design will comply. less than $200,000, may, at the
is added to read as fO“OWSI " » - * * bOI'PO\Vel"S option. be ntOtiﬂted. See
§1753.16 Architectural services. 9. In § 1753.26, paragraph (b) §1753.48(b).
SR o * A introductory test is revised, paragraph (3) Form 773 shall be used for major
e (c) is redesignated as paragraph (d), and  outside plant projects which may not be
(b) new paragraph (c) is added to read as competitively bid, and which cannot be

(3) If the fee schedule has to be
modified in order for the borrower to
obtain adequate architectural services, = §1753.26 Plans and specifications (P&S).

follows: designed and staked at the time of
contract execution. Projects of this
nature include routine line extensions

the borrower shall obtain written REA * * * * * and placement of subscriber drops. The
approval of the revised fee schedule (b) REA Contract Form 257 shall be Fom? 773 contract is limited to ap
prior to executing contracts. completed as follows: maximum of $200,000. In any twelve

. * * * * . * * * -

: month period, REA will not finance
7.1n §1753.17, paragraphs (c)(1)(i)(B) (c) The plans and specifications shall  more than $400,000, or ten per cent

and (e) are revised to read as follows: show the identification and date of the (10%) of the borrower's previous year's
; : model code used for seismic safety outside plant total construction,
§1753~.17 E:‘G"'O?f ng 39" ces. design considerations, and the seismic  whichever is greater, in Form 773
d factor used. See 7 CFR part 1792, contracts for a borrower. This limitation
{o)(1) 2mae subpart C. includes all major and minor outside
Ry R R T e plant construction performed under
(B) The name and qualifications of the Form 773 contracts, and is determined
employee to be in charge. REA requires  $1753.29 [Amended] - by the date the Form 773 contract is
this employee to meet the State 10. In §1753.29, paragraph (a) is executed. See 7 CFR § 1753.50.
experience requirements for registered ~ removed, and paragraphs (b), (c), (d), 14, In § 1753.49, paragraph (c)(3) is
engineers. In the absence of specific ‘(m)d({;) *(“‘;’ red;?:jg)nated as paragraphs revised to read as follows:
State experience requirements, the aJ, b), (c), an . :
employee must have at least eight years :jl. In§ 1753.30, ];:laragrapdhs (l;)(ﬁ)(x! : ?1753;49 c.loseo:n doc::ments.
experience in the design and and (c)(2) are revised to read as follows: (©% =
construction of telecommunication 1753.30 Closeout procedures. LS
facilities, with at least two years of the ? R gy pros ¥ ) g‘maltpzimem shal: be made ;
work experience at a supervisory level. b)* * » aA(}Ct?;lel;II% 00f Fo?'rgasylnslen provisions o
REA does not require professional .k ox : ;
registration of this employee, but this (2) (¢ : 15. §1753.50 is added to read as
" (i) Arrange with its architect or follows:
does not relieve the borrower from engineer, contractor, and the GFR for %
compliance with applicable State final inspection of the project. §1753.50 Construction by Form 773
fegistration requirements which may b R = ph = contract.
require a licensed individual to perform ©* * * (a) The borrower shall prepare the

such services.
¢t * * * *

(2) Complete, with the assistance of contract form and provide such details
its architect or engineer, the documents  of construction as may be available.
(e) The borrower shall obtain status of listed in Appendix A of this part that Compensation may be based upon unit

contract and force account proposal are required for the closeout of force prices, hourly rates, or another mutually
reports from the engineer once each account construction. agreeable basis.
month. The report shall show for each R * % (b) Neither thg selection of the
tontract or FAP the approved contract \ : i contractor nor the contract requires REA
or FAP amount, the date of approval, m:,iegl t?) zasg :sg 'f(ﬁ?;%vg:p Gl approval.
the scheduled date construction was to ¢) Borrowers are urged to obtain
begin and the actual date construction §1753.39 Closeout documents. quotations from several contractors
an, the scheduled completion date, *  » PR o before entering into a contract to be
the estimated or actual completion date, (g) Final payment shall be made assured of obtaining the lowest cost.
the estimated or actual date of according to the payment terms of the (d) The borrower must ensure that the
submission of closeout documents, and  contract. contractor selected meets all Federal
&n explanation of delays or other 13. In § 1753.46, paragraph (c) is and State requirements, and that the

pertinent data relative to progress of the added to read as follows: contractor maintains the insurance
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coverage required by the contract for the
duration of the work. See 7 CFR part
1788.

(e) The borrower shal! finance major
construction under the Form 773
contract with general funds and obtain
reimbursement with loan funds when
construction is completed and an
executed Form 771 has been submitted
to REA.

(f) If the contract exceeds $100,000, a
contractor’s bond shall be required. See
7 CFR part 1788.

(g) When the construction is
completed to the borrower's satisfaction,
the borrower shall obtain from the
contractor a final invoice and an
executed copy of REA Form 743,
Certificate of Contractor and Indemnity
Agreement.

{h) The closeout document for the
Form 773 contract is REA Form 771. See
§1753.81 for the requirements for
completing Form 771.

(i) An original and two copies of Form
771 shall be sent to the GFR. The GFR
may inspect the construction, and will
initial and return the original and one
copy to the borrower.

(j) The original Form 771 shall be
submitted with an FRS to REA only in
conjunction with a request for an
advance of loan funds for the work.

16. In § 1753.68, paragraph (d)(3)(iii)
is revised to read as follows:

§1753.68 Purchasing special equipment.

> * ® * -

(d) * * %

3) ® RN

(iii) Final payment shall be made
according to the payment terms of the
contract.

17. In § 1753.78, paragraph (a) is
revised to read as follows:

§1753.78 Construction by contract.

(a) REA Form 773 shall be used for
minor construction by contract,
Compensation may be based upon unit
prices, hourly rates, or another basis
agreed to in advance by the borrower
and the contractor. A single work
project may require more than one
contractor.

18. In § 1753.80, paragraphs (b), (c),
(d), (e), (1), and (g) are redesignated as
paragraphs (c), (d), (e), (£}, (g), and (h),
paragraph (b) is added, and paragraph
(a) is revised, to read as follows:

§1753.80 Minor construction procedure.
(a) If the borrower performs minor
construction financed with loan funds,

the borrower’s regular work order
procedure shall be used to administer

.

construction activities that may be
performed entirely by a contractor
under Form 773 contract, by work order,
or jointly by work order and one or
more contractors under Form 773
contracts.

(b) REA financing under Form 773
contracts is limited in any twelve month

riod to the following amounts for the

ollowing discrete categories of minor

construction. A borrower could, for
example, receive financing of Form 773
contracts in a twelve month period in
amounts up to $400,000 of central office
equipment and $200,000 of special
equipment and $200,000 of buildings,
The date of the Form 773 contract is the
date the Form 773 contract is executed.

(1) For outside plant construction, the
limit is $400,000 or ten per cent (10%)
of the borrower’s previous calendar
year's outside plant total construction,
whichever is greater.

(2) For central office egiupment, the
limit is $400,000.

(3) For special equipment, the limit is
$200,000.

(4) For buildings, the limit is
$200,000.

* * * * *

19. Appendices A through F of part
1753 are revised to read as follows:
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APPENDIX B.—DOCUMENTS REQUIRED TO CLOSE OUT CENTRAL OFFICE EQUIPMENT CONTRACT

Form fur-
nished by
REA

Use with

Prepared by

Total Distribution

Description REA form

525

REA form
545

Contractor

Engineer

No. of

coples Contrac-

rower tor

238 i

Construction or Equipment | X
Contract Amendment (Submit
to REA for approval, if re-
quired, before following docu-
ments).

Certficate of Completion and | X
Certificate of Contractor and
Indemnity Agreement (If sub-
mitted, Form 744 is not re-
quired).

Results of Acceptance Tests | X
(Prepare and distribute cop-
ies immediately upon comple-
tion of the acceptance tests
of each central office).

Certificate of Completion-Not
Including Instaliation.

Waiver and Release of Lien | X
(Two copies from each sup-
plier).

Certificate of Contractor ............ | X

Certificate (Buy American) ........ X

Switching Diagram, as installed | X

Set of Drawings (Each set to in- | X
clude all the drawings re-
quired under the Specification
REA Form 522).

XXX
XX XX

............ X

1 crsssizioes

N
-

MR NNN
-

APPENDIX C.—DOCUMENTS REQUIRED TO CLOSEOUT TELEPHONE CONSTRUCTION CONTRACT REA FORM 515

REA Form
No.

Description

Number
of cop-
ies

Form avail-
able from
REA

Prepared by

Distribution

Engineer

Bor- Contrac-

rower tor REA

Contractor

Final Inventory

Final Inventory ..

Contractors Board Extension (When re-
quired).

Tabulation of Materials Furnished by Bor-
rower.

Certificate (“Buy AMENcan”) .......ocimmannes

Listing of Construction Change Orders

Waiver and Release of Lien (Two copies from
each supplier).

Certificate of CONMIaCtOr ......cccovmmmsreravsresassiass

Final Statement of Construction

Reports on Results of Acceptance Tests

Set of Final Staking Sheets

Tabulation of Staking Sheets ...........

Correction Summary (legible copy)

Treated Forest Products Inspection Reports
or Certificates of Compliance (Prepared by
inspection company or supplier).

Final Key Map (when applicable)

Final Central Office Area and Town Detail
Maps.

(ARAR)
x

1 1

e

APPENDIX D.—STEP-BY-STEP PROCEDURE FOR CLOSING OUT TELEPHONE CONSTRUCTION CONTRACT-LABOR AND
MATERIALS, REA FORM 515

e

Sequence

Step
No.

By
When

Procedure

Prior to completion
of construction.

Borrower’s Engineer

Receives instructions from the GFR conceming the closeout procedure.
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APPENDIX D.—STEP-BY-STEP PROCEDURE FOR CLOSING OUT TELEPHONE CONSTRUCTION CONTRACT-LABOR AND
MATERIALS, REA FORM 515—Continued

Sequence
By Procedure

Step When

No.

D s Upon completion of | Borrower’s Engineer | Prepares the following: 1 set of Key Maps, when applicable, which show work done

construction. under the construction contract marked with red pencil. 1 set of Detail Maps, which
show work done under the construction contract marked with red pencil. 1 copy of
Tabulation of Staking Sheets. 1 copy of tentative Final Inventory, REA Forms 724,
724a.

8 ercoss After construction Borrower's Engineer | Forwards letter to the borrower with copies to the GFR stating that the project is ready
has been com- for final inspection,
pleted and accept-
ance tests made.

$ii Upon receipt of letter | GFR ........ccoouiiinnae Promptly arranges with borrower, borrower’s engineer, and contractor for final inspec-

from borrower's tion of construction. It is contemplated that final inspections will be made on sections
engineer. of line as construction is completed, leaving a minimum amount to be inspected at
this time.

s When requested by | REA Field Account- | Audits REA Form 281, if borrower supplled part of the materials.
the GFR. ant.

B . Inspection date Borrower’s Engineer | Shall have the following documents available for the GFR: 1 sat of “as constructed”
scheduled. Key Maps (when applicable). 1 set of “as constructed” Detail Maps. 1 copy of the

List of Construction Change Orders. 1 set of Final Staking Sheets. 1 copy of Tabula-
tion Staking Sheets. 1 copy of Treated Forest Products Inspection Reports or Certifi-
cates of Compliance. 1 copy of tentative Final Inventory REA Form 724, 724a. 1
copy of tentative Tabulation, REA Form 231, if borrower furnished part of material. 1
copy of Report on Resutts of Acceptance Tests.

i During inspection .... | Borrower’s Engineer | Issues instructions to contractor covering corrections in construction found during in-
spection by GFR in the company of the borrower’s engineer and the contractor or
his/her representative.

B During inspection .... | Contractor ................ Corrects defects in construction on basis of instructions from the borrower's engineer.
The corrections should proceed closely behind the inspection in order that the bor-
rower's engineer can check the corrections before leaving the system.

§ ... | During inspection .... | Borrower's Engineer | With GFR inspects and approves corrected construction.

10 ....... | During inspection .... | Borrower’s Engineer | Marks inspected areas on the Key Map, if available, otherwise on the Detall Maps.

1 vesece Upon completion of | Borrower’s Engineer | Prepares or obtains all the closeout documents listed in Appendix C. Makes distribu-

inspection. tion of the coples of the documents as indicated in Appendix C. Forwards the docu-
ments for REA to the GFR.

iy After reviewing final | REA GFR ............... Reviews documents and distributes copies as indicated in Appendix C.
documents.

13 .. | After signing final in- | BOMOWer ...e.............. Prepares and submits Financial Requirement Statement, REA Form 481, requesting
ventory. amount necessary to make final payment due under contract.

14, On receipt of final BOmower ..o Promptly forwards check for final payment to contractor.
advance.

15 ... | During next loan REA Field account- | Makes an examination of borrowers construction records for (1) compliance with the
fund audit review ant. construction contract and Subpart F and (2) REA Form 281, Tabulation of Materials
after final payment Furnished by Borrowers, if any, for appropriate costs.
to contractor.

APPENDIX E.—DOCUMENTS REQUIRED TO CLOSE OUT FORCE ACCOUNT OUTSIDE PLANT CONSTRUCTION
No. of copies required and distribution of
tem No. | REA form No. Description on title of document documents
Total No. Owner REA

B o 817, 817a, Final inventory force account construciton and certificate of engineer ...... 2 1 1
817b.

Certificate, “Buy American” (as applicable-one from each supplier) ......... 1 1 0
Detall maps 1 1 0
Key map if applicable 1 1 0
S BBl o v 1 1 0
Tabulation of staking sheets 1 1 0

1 1 0

Treated forest products inspection reports, if applicable ...............cc.o.......
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APPENDIX F.—DOCUMENTS REQUIRED TO CLOSEQUT EQUIPMENT CONTRACTS

E No. of coples Prepared by Distribution
orm
fur- : Form 397 Form 398
nished Description Form Form Bor- | Contrac-
by REA 397 398 | Contrac- | Engi- | Contrac- | Eng- | rower tor REA
tor neer tor neer
238 Construction or Equipment Con- 3 <3 | Py b B, TR (s mk R S B e s
tract Amendment (i required,
submit to REA for approval be-
fore other closeout documents).
396 Certificate of Completion-Special cc 3] [t e STl Y Ly M ] IR X 1 1
Equipment Contract (Including
Installation).
396a Certificate of Completion-Special | .....c.cvve B s s L LT ] R T X 1 1
Equipment Contract (Not Includ-
ing Installation).
744 Certificate of Contractor and In- 4| RIS ot R I i | ¥ Sayeiarssaad | esirssesaises R,
demnity Agreement.
213 Certificate (Buy American) ........... 2 2| x R | ekl sl 1
Report in writing, including all 2 2l RN il | [P CEoRovSl flP2 bt X 1
measurements and other infor-
mation required under Part Il of
the applicable specifications.
Set of maintenance recommenda- 1 ¢ 1 [ GRS (B orveresn 3 I | (PR o | e e
tions for all equipment furnished
under the contract.

Dated: August 17, 1994,
Bob J. Nash,
Under Secretary, Small Community and Rural
Development.
[FR Doc. 94-20783 Filed 8-24-94; 8:45 am|]
BILLING CODE 3410-156-P

Farmers Home Administration

7 CFR Part 1924

RIN 0575—AB27

Planning and Performing Construction
and Other Development

AGENCY: Farmers Home Administration,
USDA.
ACTION: Final rule.

SUMMARY: The Farmers Home
Administration (FmHA) amends its
regulations to comply with the Energy
Policy Act of 1992, Public Law 102—486.
This Act requires that thermal standards
for new construction of Single Family
Housing (SFH) (other than
manufactured homes) subject to
mortgages insured, guaranteed, or made
by the Secretary of Agriculture under
Title V of the Housing Act of 1949 meet
or exceed the requirements of the
Council of American Building Officials
(CABO) Model Energy Code, 1992
(MEC-92). Therefore, for new
construction of SFH (other than
manufactured homes) FmHA adopts the
thermal requirements contained in the
1992 edition of the MEC, The CABO/
MEC-92 requirements are comparable to
the FmHA thermal requirements for

new SFH construction. FmHA is not
changing its requirements for Multi-
family Housing (MFH) programs. FmHA
field offices were notified of the changes
required by this Act prior to October 22,
1993. Temporary changes were issued to
all FmHA field offices on December 7,
1993 and April 28, 1994 implementing
this change.

EFFECTIVE DATE: This regulation is
effective October 22, 1993.

FOR FURTHER INFORMATION CONTACT:
David J. Adams, Senior Loan Specialist,
Single Family Housing Processing
Division, FmHA, USDA, Room 5330,
South Agriculture Building,
Washington, D.C. 20250, Telephone:
(202) 720-1532.

SUPPLEMENTARY INFORMATION:
Classification

We are issuing this final rule in
compliance with Executive Order
12866, and the Office of Management
and Budget (OMB) has determined that
it is a “‘significant regulatory action.”

Intergovernmental Consultation

This activity is listed in the Catalog of
Federal Domestic Assistance under Nos.
10.410 Low-Income Housing Loans
(Section 502 Rural Housing Loans),
10.405 Farm Labor Housing Loans and
Grants; 10.406 Farm Operating Loans;
10.415 Rural Rental Housing Loans; and
10.416 Soil and Water Loans (SW
Loans). For the reasons set forth in the
Final Rule and related Notice(s) to 7
CFR Part 3015, Subpart V, this activity
affects the following programs that are

included in the scope of EO 12372
which requires intergovernmental
consultation with State and local
officials: 10.405, 10.415, and 10.416.

Environmental Impact Statement

This document has been reviewed in
accordance with FmHA Instruction
1940-G, “‘Environmental Program."” It is
the determination of FmHA that this
action does not constitute a major
Federal action significantly affecting the
quality of the human environment and
in accordance with the National
Environmental Policy Act of 1969,
Public Law 81-190, an Environmental
Impact Statement is not needed.

Civil Justice Reform

This document has been reviewed in
accordance with EO 12778. It is the
determination of FmHA that this action
does not unduly burden the Federal
Court Systems in that it meets all
applicable standards provided in
Section 2 of the EO.

Paperwork Reduction Act

The information collection
requirements contained in this
regulation have been approved by the
Office of Management and Budget
(OMB) under the provisions of 44 U.S.C.
Chapter 35 and have been assigned
OMB control number 0575-0042 in
accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C. 3507).

Please send written comments to the
Office of Information Regulatory Affairs,
OMB, Attention: Desk Officer for USDA:
Washington, D.C. 20503. Please send
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wpy of your comments to Jack Holston,
agency Clearance Officer, USDA,

fmHA, Ag Box 0743, Washington, DC
20250.

Background

Presently, FmHA requires that all
drawings and specifications for housing
loan and grant applications involving
pew construction and conditional
pmmitments be prepared to comply
with the thermal requirements of
Exhibit D of FmHA Instruction 1924-A.

Section 509(a) of the Housing Act of
1949, in conjunction with Section 109
of the Cranston-Gonzalez National
Affordable Housing Act as amended by
the Energy Policy Act of 1992 require
the Secretary of Housing and Urban
Development (HUD) and the Secretary
of Agriculture (USDA) to jointly
ssteblish by rule energy efficiency
standards for new construction of SFH
subject to mortgages insured,
guaranteed, or made by the Secretary of
Agriculture under Title V of the
Housing Act of 1949. Such standards
shall meet or exceed the requirements of
CABO MEC-92. However, if the
Secretaries have not, within 1 year after
the date of enactment of the Energy
Policy Act of 1992, established energy
efficiency standards, all new
cnstruction of SFH shall meet the
rquirements of CABO MEC-92. USDA
ad HUD have consulted in jointly
stablishing energy efficiency standards
butas of this date have not jointly
sstablished such standards. This Rule
stablishes the CABO MEC-92 as the
fmHA requirement for new
tonstruction of single family housing
(other than manufactured homes)
sibject to mortgages insured,
guaranteed, or made by the Secretary of
Agriculture under title V of the Housing
Actof 1949, The CABO/MEC-92
rquirements are comparable to the
fmHA thermal requirements for new
SFH construction previously in effect.

In addition to the changes to the
tzgulation required by the Energy Policy
Actof 1992, the certification of
tompliance with development
standards has been removed from the
iext of the regulation and moved to an
fmHA form. The only change in the
stbstance of the certification has been to
#d certification of compliance with the
#plicable energy standard from Exhibit
Dto this regulation.

Section 109 of the Cranston-Gonzalez
National Affordable Housing Act does
Wtrequire CABO MEC-92 for MFH or
fXisting SFH. Therefore, the FmHA

émal requirements in FmHA
lstruction 1924-A, Exhibit D will
“ntinue to be used for MFH and
®sting SFH construction.

It is the policy of this Department that
rules relating to public property, loans,
grants, benefits, or contracts shall be
published for comment
nothwithstanding the exemption in 5
U.S.C. 553 with respect to such rules.
These amendments, however, are not
published for proposed rulemaking
because they are either nonsubstantive
editorial changes or merely following
the specific directions of the Energy
Policy Act of 1992 and no discretion is
left with the agency in implementing
these statutory changes.

FmHA'’s thermal requirements for
new and existing MFH construction are
still applicable.

List of Subjects in 7 CFR Part 1924

Agriculture, Construction
management, Construction and repair,
Energy conservation, Housing, Loan
programs—agriculture, Low and
moderate income housing.

Accordingly, Chapter XVIII, Title 7 of
the Code of Federal Regulations is
amended as follows:

PART 1924—CONSTRUCTION AND
REPAIR

1. Authority citation for Part 1924
continues to read as follows:

Authority: 7 U.S.C. 1989; 42 U.S.C. 1980;
5 U.S.C. 301; 7 CFR 2.23; 7 CFR 2.70,

Subpart A—Pianning and Performing
Construction and Other Development

2. Section 1924.5 is amended by
revising the introductory text of
paragraph (f)(1)(iii) and paragraph
(f(1)(iii)(F) to read as follows:

§1924.5 Planning development work.

* * * * *

(n * R %

(1) 2 B

(iii) FmHA will accept final drawings
and specifications and any
modifications thereof only after the
documents have been certified in
writing as being in conformance with
the applicable development standard if
required under paragraph (d)(1) of this
section. Certification is required for all
Single Family Housing (SFH) thermal
designs (plans, specifications, and
calculations).

* * * *
(F) All certifications of final drawings,
specifications, and calculations shall be
on Form FmHA 1924-25, “Plan
Certification."

3. Exhibit D of subpart A is amended
by revising paragraph II and the first
paragraph of paragraph IV A; by adding
paragraph III F; by reserving paragraph

*

IV E; by adding paragraph IV F; and by
adding a sentence at the end of the
introductory text of paragraph IV D to
read as follows:

Exhibit D of Subpart A—Thermal
Performance Construction Standards

* * * * *

IL. Policy: All loan or grant applications
involving new construction (except for new
Single Family Housing (SFH)) and all
applications for conditional commitments
(except for new SFH) shall have drawings
and specifications prepared to comply with
paragraphs IV A or C and IV D of this Exhibit.
All new SFH construction shall have drawing
and specifications prepared to comply with
paragraph IV F of this Exhibit. All existing
dwellings to be acquired with FmHA loan
funds shall be considered in accordance with
paragraph IV B or C of this Exhibit.

L5 2%

F. CABO Model Energy Code, 1992 Edition
(MEC-92}—This code sets forth the minimum
energy/thermal requirements for the design
of new buildings and structures or portions
thereof and additions to existing buildings.
The MEC is maintained by the Council of
American Building Officials (CABO).

[v. *® * =

A. All multifamily dwellings to be
constructed with FmHA loan and/or grant
funds and all repair, remodeling, or
renovation work performed on single family
and multifamily dwellings with FmHA loan
and/or grant funds shall be in conformance
with the following, except as provided in
paragraphs IV C 3 and IV D of this Exhibit:

*

- ® * *
D.* * *This section does not apply to
new SFH construction.
- - * * *
F. New SFH construction. New SFH

construction shall meet the requirements of
CABO Model Energy Code, 1992 Edition

(MEC-92).

* * L3 * *
Dated: August 8, 1994,

Bob Nash,

Under Secretary for Small Community and
Rural Development.

[FR Doc. 94-20991 Filed 8-24-94; 8:45 am|
BILLING CODE 3410-07-U

DEPARTMENT OF JUSTICE
Immigration and Naturalization Service

8 CFR Parts 242 and 287

[INS No. 1442-92; AG Order No. 1907-24]
RIN 1115-AC63

Enhancing the Enforcement Authority
of Immigration Officers

AGENCY: Immigration and Naturalization
Service, Justice.
ACTION: Final rule correction.

SUMMARY: The final rule published in
the Federal Register on August 17, 1994
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at 59 FR 42406 was to have contained

a chart summarizing the categories of
immigration officers who are authorized
to exercise the principal enforcement
authorities outlined in the regulation.
This chart was omitted in error. This
document contains the omitted chart
which was referenced in the
Supplementary Information section on
page 42408, the third column, first

paragraph. The chart served as an
illustrative tool and its omission in no
way impacts the effective date of the

EFFECTIVE DATES: This correction is
effective August 17, 1995. The effective
date of the final rule published on
August 17, 1994 remains August 17,

FOR FURTHER INFORMATION CONTACT:

Kathryn E. Sheehan, Special Assistant,

Immigration and Naturalization Service
425 I Street NW., Washington, DC |
20536, telephone (202) 514-3032.

Dated: August 19, 1994.
Doris Meissner,
Commissioner, Immigration and
Naturalization Service.

BILLING CODE 4410-10-M
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Categories of Immigration Officers

Border
Patrol 3
3 : Detention : . : :
Agent | Special | Deportation Enfeorcen?enl Immigration| Immigration
(Includes | Agent Officer S Inspector | Examiner
X Officer
» Aircraft
Enforcement Authority Pilots)
o YES

General Arrest YES YES YES NO Permancat Full-Time NO
(Section 287 (w) (5) (B) of the Act) Inspectors Only
o (S e e YES =
General Arrest YES YES YES NO Permancat Full-Time NO
(Section 287 (=) (5) (A) of the Act) Snspicior Oufy
Felony Arrest Regarding
Immigration Laws YES YES YES NO YES YES
(Section 287 (s) (4) of the Act)
Anti-Smuggling Arrest YES YES YES NO YES NO
{Section 274 (a) of the Act)
Arrest for Immigration

YES YES YES NO YES YES

. Violations
(Section 287 (=) (2) of the Act)

Carry Firearms
(Includes deadly force) s YES YES YES . YES No
(Section 287 (a) of the Act)

Non-Deadly Force YES YES YES YES YES NO

287 (e) of the Act)
Patrolling the Border YES YES NO NO YES NO
(Section 287 (a) {3) of the Act) Seaports Oaly
Scxrch_Warram YES YES NO NoO NO NO
(Section 287 (a) of the Act)
Arrest Warrant for Immigration YES
Violations YES YES YES Adminlstrative YES NO
'SCL::.:” (2) of the Act) Qety
Arrest Warrant for
Non-Immigration Violations o oad \ B 5 ik e
(Section 287 (a) of the Act)
Search of Applic or

Pplicants f YES YES YES NO YES YES

Admission to the U.S.
[§:(_‘.L‘f_'187 (c) of the Act)

High Speed Vehicular Pursuit YES NO NO NO NO NO
(Section 287.8 (e) of 3 CFR)

( YES = Authorized j [ NO = Not Authprizedj

The Following Immigration Officers may also be granted one or more of the enforcement authorities:

1. supervisory and managerial personnel. who completed basic immigration law enforcement training,
who are responsible for supervising the activities of those officers listed above: and

2. immigration officers. under certain circumstances. who are designated individually
or as a class by the Commissioner (authorities pertaining (o criminal violations require
approval of the Deputy Attorney General).

[FR Doc. 94-20857 Filed 8-24-94; 8:45 am]
BiLLING CODE 4410-10-C
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FEDERAL ELECTION COMMISSION
11 CFR Parts 107, 114, and 9008

[Notice 1994-12]

Presidential Election Campaign Fund
and Federal Financing of Presidential
Nominating Conventions

AGENCY: Federal Election Commission.

ACTION: Final Rule: Announcement of
effective date.

SUMMARY: On June 29, 1994 (58 FR
33606), the Commission published the
text of revised regulations governing
publicly-financed Presidential
nominating conventions. These
regulations implement the Federal
Election Campaign Act of 1971, as
amended (FECA), and the Presidential
Election Campaign Fund Act (Fund
Act). The Commission announces that
these rules are effective as of August 25,
1994.

EFFECTIVE DATE: August 25, 1994.

FOR FURTHER INFORMATION CONTACT:

Ms. Susan E. Propper, Assistant General
Counsel, 999 E Street NW., Washington,
DC 20463, (202) 219-3690 or toll free
(800) 424-9530.

SUPPLEMENTARY INFORMATION: Section
438(d) of Title 2, United States Code,
and 26 U.S.C. 9009(c) require that any
rule or regulation prescribed by the
Commission to implement Title 2 and
Title 26 of the United States Code be
transmitted to the Speaker of the House
of Representatives and the President of
the Senate thirty legislative days prior to
final promulgation. The revisions to 11
CFR Part 107, section 114.1 and Part
9008 were transmitted to Congress on
June 23, 1994. Thirty legislative days
expired in the Senate and in the House
of Representatives on August 17, 1994.

Announcement of Effective Date: 11
CFR Part 107, section 114.1 and Part
9008, as published at 59 FR 33606 is
effective as of August 25, 1994.

Dated: August 22, 1994,

Trevor Potter,

Chairman.

|FR Doc. 84-20916 Filed 8-24-94; 8:45 am]
BILLING CODE 6715-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 94-SW-11-AD; Amendment
39-08013; AD 94-17-18]

Alrworthiness Directives; Robinson
Helicopter Company Model R44 Series
Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to Robinson Helicopter
Company (RHC) Model R44 series
helicopters. This action requires
removal and replacement of specific
components of the cyclic control
system. This amendment is prompted
by an accident involving an R44 in
which the probable cause was
determined to be fatigue failure of the
cyclic stick assembly. The actions
specified in this AD are intended to
prevent failure of the cyclic stick
assembly and loss of control of the
helicopter.

DATES: Effective September 9, 1994.

Comments for inclusion in the Rules
Docket must be received on or before
October 24, 1994,

ADDRESSES: Submit comments in
tn'tﬂgcete to the Federal Aviation
Administration (FAA), Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 94-SW-11-AD, 2601
Meacham Blvd., Room 663, Fort Worth,
Texas 76137.

FOR FURTHER INFORMATION CONTACT: Ms.
Lirio Liu, Aerospace Engineer, Los
Angeles Aircraft Certification Office,
ANM-123L, 3229 E. Spring Street, Long
Beach, California 90806-2425,
telephone (310) 988-5229, fax (310)
988-5210.

SUPPLEMENTARY INFORMATION: This
amendment adopts a new airworthiness
directive (AD) that is applicable to RHC
Model R44 series helicopters. On July
31, 1993, a RHC Model R44 crashed
shortly after takeoff. The helicopter had
accumulated 174 hours time-in-service
at the time of the accident. The National
Transportation Safety Board (NTSB)
determined the probable cause for the
accident as fatigue failure of the cyclic
stick assembly. After reviewing the
NTSB report, the FAA finds it necessary
to take action to remove the cyclic
control system involved in this accident
from eligibility for further flight. Of the
six Moael R44 series helicopters in the

field, five have been modified to
incorporate a revised FAA-approved
cyclic control system design. The sixth
helicopter, serial number (S/N) 0011,
has not been modified. The cyclic
control system controls the attitude of
the helicopter. If it fails, the operator
loses the ability to control inputs to the
rotor. This condition, if not corrected,
could result in failure of the cyclic stick
assembly and loss of control of the
helicopter.

Since an unsafe condition has been
identified that is likely to exist or
develop on other RHC Model R44 series
helicopters of the same type design, this
AD is being issued to prevent failure of
the cyclic stick assembly and loss of
control of the helicopter.

The FAA has found that the original
cyclic control system design fully meets
existing FAA design standards, but has
limited damage tolerance characteristics
and does not display slow crack growth
properties. When initial damage or a
flaw is introduced, the cyclic stick
assembly can fail due to fatigue prior to
its retirement time of 4,000 hours time-
in-service. This AD requires immediate
removal and replacement of specific
components of the cyclic control system
in accordance with the applicable
maintenance manual.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not

receded by notice and an opportunity

or public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
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the rule that might suggest a need to
modify the rule. All comments

submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stam
postcard on which the following
statement is made: ““Comments to
Docket No, 94-SW-11-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
sccordance with Executive Order 12612,
itis determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “significant
regulatory action' under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (24
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
tegulatory evaluation will be prepared
and placed in the Rules Docket. A copy
ofit, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
tontinues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 94-17-18 Robinson Helicopter
Company: Amendment 39-9013. Docket
No. 94-SW-11-AD.

Applicability: Model R44 series
helicopters, certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the cyclic stick
assembly and loss of control of the
helicopter, accomplish the following:

(a) Before further flight after the effective
date of this AD, remove the following cyclic
control system parts and replace with the
corresponding replacement parts in
accordance with the applicable maintenance
manual:

p’:ﬁm Replace with part Nos.

A205-3 A205-5 Revision J or higher.
C175-1 C175-2 Revision H or higher.
C176-1 C176-2 Revision B or higher.
C177-1 C177-2 Revision F or higher.
C318-1 C318-3 Revision | or higher.

C320-1 C320-1 Revision L or higher.
Co584 C9858-5 Revision E or higher.
A101-4 D173-1 Revision A or higher.
C338-1 C338-4 Revision C or higher.
A211-2 C211-3 Revision | or higher.

A137-1 | A137-2 Revision C or higher.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used when approved by the Manager, Los
Angeles Aircraft Certification Office.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Los Angeles Aircraft
Certification Office.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles Aircraft
Certification Office.

(c) Special flight permits will not be
issued.

(d) This amendment becomes effective on
September 9, 1394,

Issued in Fort Worth, Texas, on August 18,
1994,

Larry M. Kelly,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 94-20753 Filed 8-24-94; 8:45 am|]
BILLING CODE 4910-13-P

14 CFR Part 39

[Docket No. 94-CE-05-AD; Amendment 39—
9017; AD 94-18-04]

Airworthiness Directives; Univair
Aircraft Corporation Models Ercoupe
415-C, 415-CD, 415-D, 415-E, and
415-G, Forney F-1 and F-1A, Alon A-
2 and A-2A, and Mooney M10
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to Univair Aircraft Corporation
(Univair) Models Ercoupe 415-C, 415~
CD, 415-D, 415-E, and 415-G, Forney
F-1 and F-1A, Alon A-2 and A-2A,
and Mooney M10 airplanes. This action
requires installing inspection openings
in the outer wing panels, inspecting
(one-time) the wing outer panel
structure for corrosion, and repairing
any corrosion found. Several reports of
corrosion in the outer wing panels of the
affected airplanes prompted the
proposed action. The actions specified
by this AD are intended to prevent wing
structural damage, that, if not detected
and corrected, could progress to the
point of failure.

DATES: Effective October 7, 1994.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 7,
1994.

ADDRESSES: Service information that
applies to this AD may be obtained from
the Univair Aircraft Corporation, 2500
Himalaya Road, Aurora, Colorado
80011; telephone (303) 375-8882;
facsimile (303) 375-8888. This
information may also be examined at
the Federal Aviation Administration
(FAA), Central Region, Office of the
Assistant Chief Counsel, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.
Roger P. Chudy, Aerospace Engineer,
FAA, Denver Aircraft Certification Field
Office, 5440 Roslyn Street, suite 133,
Denver, Colorado 80216; telephone
(303) 286-5684; facsimile (303) 286—
5689.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that would apply to
certain Univair Models Ercoupe 415-C,
415-CD, 415-D, 415-E, and 415G,
Forney F-1 and F-1A, Alon A-2 and A~
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2A, and Mooney M10 airplanes was
published in the Federal Register on
April 12, 1994 (59 FR 17288). The
action proposed to require installing
inspection openings in the outer wing
panels, inspecting (one-time) the wing
outer panel structure for corrosion, and
repairing any corrosion found. The
proposed actions would be
accomplished in accordance with
Univair Service Bulletin (SB) No. 29,
dated January 27, 1994.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
three comments received from one
commenter.

The commenter states that installing
inspection openings forward of the main
spar constitutes a major change to the
aircraft wing airfoil that would affect
stall/spin characteristics, and requests
the FAA delete these particular
inspection openings from the AD. The
FAA does not concur. The analysis
accomplished by the Univair Aircraft
Company in developing the service
bulletin shows that the 15 percent chord
placement of the inspection openings on
the bottom wing surface is in a positive
pressure zone well aft of the travel range
of the forward stagnation point
throughout the flight envelope. In
addition, the FAA has not received any
service difficulty reports or adverse
comments from any of the affected
airplane operators that have installed
these inspection openings. The AD is
unchanged as a result of this comment.

This same commenter believes that 16
inspection openings is excessive and
that a accurate appraisal of corrosion
can be made with just the inspection
openings aft of the main spar. The
commenter recommends deleting the
requirement for installing inspection
openings forward of the main spar. The
FAA does not concur. Corrosion in a
wing is not necessarily a widespread
condition. Corrosion may occur as a
localized effect (example: corrosion
induced by rodent urine) forward of the
main spar and may not be visible
through the aft openings until a critical
deterioration has occurred. The FAA
has examined the analysis of the
Univair Aircraft Corporation and has
determined that the number and
placement of the inspection openings on
an outer wing panel was developed
carefully, accurately, and provides the
proper assurance that corrosion can be
adequately detected before structural
deterioration. The AD is unchanged as
a result of this comment.

This commenter also suggests a
different approach to the solution of the
problem, one consisting of developing a

service bulletin that recommends the
installation of inspection openings over
a certain period of time, say five years,
after opening and recovering a wing.
The commenter notes that there are
many older aircraft with larger surfaces
with fewer inspection openings than
that which would be required by this
AD. The FAA does not concur. The
Univair Aircraft Corporation considered
an extended time allowance after
recovering the wing for installing
inspection openings, but decided
against it because there are two many
variables in establishing a fleetwide
implementation program. One must
account for other factors to determine
the appropriate time period to start an
inspection program, including age and
condition of the structure at the time of
recover, operational and environmental
conditions that the aircraft is subjected
to, and the possible damage to the wing
panels caused by the intrusion of insects
or rodents. All of these factors led the
FAA to implement the inspection
opening installation requirements in
conjunction with a one-time inspection
as proposed by the service bulletin in
order to assure that the wing panels are
airworthy from a corrosion standpoint
upon completion of this AD. The
installation openings provide a means
for continuing routine inspections in the
future. While older airplanes with larger
wing surfaces may have fewer
inspection openings than that which is
specified in this AD, the FAA looked at
the unique structural configuration of
the wing panels for the affected airplane
models in approving the type certificate
holder’s findings on the number and
placement of the openings. The AD is
unchanged as a result of the above
comment.

The Univair Aircraft Corporation has
revised SB No. 29 to the Revision A
level. This revision specifies a different
screw used to secure the cover plate on
airplanes with metal skinned wings.
The FAA has determined that Univair
SB No. 29, Revision A, dated June 7,
1994, should be incorporated into the
final rule. Airplane owners/operators
that have complied with the original
version of this service bulletin will not
have to re-accomplish these actions.

After careful review of all available
information including the comments
referenced above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for the
incorporation of the referenced service
bulletin revision and minor editorial
corrections. The FAA has determined
that the service bulletin change and the
minor corrections will not change the
meaning of the AD nor add any

additional burden upon the public than
was already proposed.

The compliance time for this AD is in
calendar time instead of hours time-in-
service (TIS). The FAA has determined
that a calendar time for compliance is
the most desirable method because the
unsafe condition described by this AD
is caused by corrosion. Corrosion can
occur on airplanes regardless of whether
the airplane is in service or in storage.
Therefore, to ensure that corrosion is
detected and corrected on all affected
airplanes within a reasonable period of
time without inadvertently grounding
any airplane, a compliance schedule
based upon calendar time instead of
hours TIS is utilized.

The FAA estimates that 2,672
airplanes in the U.S. registry will be
affected by this AD, that it will take
approximately 8 workhours per airplane
to accomplish the required action, and
that the average labor rate is
approximately $55 an hour. Parts cost
approximately $67 (maximum) per
airplane. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $1,354,704.
This figure is based on the assumption
that no affected airplane owner/operator
has accomplished the required action.
The $67 parts cost figure is the
maximum an operator will spend. Many
airplane owners/operators will spend
much less than this, and some airplane
owners/operators have already
accomplished the required action. With
this in mind, the FAA believes the
future cost impact estimate to be much
less than that presented above.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
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Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§30.13 [Amended]
2 Section 39.13 is amended by
adding a new AD to read as follows:

94-18-04 Univair Aircraft Corporation:
Amendment 39-9017; Docket No. 94—
CE-05-AD.

Applicability: Models Ercoupe 415-C, 415-
(D, 415-D, 415-E, and 415-G, Forney F-1
and F-1A, Alon A-2 and A-2A, and Mooney
M10 airplanes (all serial numbers),
certificated in any category.

Compliance: Required within the next 12
calendar months after the effective date of
this AD, unless already accomplished (See
Note 1).

To prevent wing structural damage that, if
not detected and corrected, could progress to
the point of failure, accomplish the
following:

(a) Install inspection openings in the outer
wing panels and inspect the wing outer panel
internal structural components for corrosion
in accordance with the PROCEDURE section
of Univair Service Bulletin No, 29, Revision
A, dated June 7, 1994. Prior to further flight,
fepair any corrosion in accordance with
instructions contained in the above-
referenced service information.

Note 1: Complying with the original
version of Univair SB No. 29, dated January
27,1994, is considered equivalent to the
requirements of paragraph (a) of this AD, and
s considered "*unless already accomplished"
for this portion of the AD.

(b) Send the results of the inspection
tequired by paragraph (a) of this AD to the
Manager, Denver Aircraft Certification Field
Office, 5440 Roslyn Street, suite 133, Denver,
Colorado 80218. State whether corrosion was
found, the location and extent of any
‘orrosion found, and the total hours TIS of

© Component at the time the corrosion was
found. ( Reporting approved by the Office of
Management and Budget under OMB no.
2120—0056.)

(c) Special flight permits may be issued in
éccordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR

21,197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Denver Aircraft
Certification Field Office, 5440 Roslyn Street,
suite 133, Denver, Colorado 80216. The
request shall be forwarded through an
appropriate FAA Maintenance Inspector,
who may add comments and then send it to
the Manager, Denver Aircraft Certification
Field Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Denver Aircraft
Certification Field Office.

(e) The inspection and installation required
by this AD shall be done in accordance with
Univair Service Bulletin No. 29, Revision A,
dated June 7, 1994. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C,
552(a) and 1 CFR part 51. Copies may be
obtained from the Univair Aircraft
Corporation, 2500 Himalaya Road, Aurora,
Colorado 80011. Copies may be inspected at
the FAA, Central Region, Office of the
Assistant Chief Counsel, Room 1558, 601 E,
12th Street, Kansas City, Missouri, or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(f) This amendment (39-9017) becomes
effective on October 7, 1994.

Issued in Kansas City, Missouri, on August
19, 1994.
Gerald W. Pierce,
Acting Manager, Small Airplane Directorate,
Aircraft Certification Service,
[FR Doc. 94-20906 Filed 8-24-94; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 177
[Docket No. 92F-0327]

Indirect Food Additives: Polymers

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of an aromatic petroleum
hydrocarbon resin, hydrogenated, as a
component of polypropylene intended
for food-contact use. This action is in
response to a petition filed by Arakawa
Chemical Industries, Ltd.

DATES: Effective August 25, 1994;
written objections and requests for a
hearing by September 26, 1994. The

Director of the Office of the Federal
Register approves the incorporations by
reference in accordance with 5 U.S.C,
552(a) and 1 CFR part 51 of certain
publications in 21 CFR 177.1520(b),
sffective August 25, 1994,

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA—
305), Food and Drug Administration,
rm. 1-23, 12420 Parklawn Dr.,
Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Julius Smith, Center for Food Safety and
Applied Nutrition (HFS-216), Food and
Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-254-9500.
SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
September 22, 1992 (57 FR 43740), FDA
announced that a food additive petition
(FAP 2B4338) had been filed by
Arakawa Chemical Industries, Ltd., c/o
1001 G St. NW., suite 500 West,
Washington, DC 20001. The petition
proposed that the food additive
regulations be amended to provide for
the safe use of an aromatic petroleum
hydrocarbon resin, hydrogenated, as a
component of polypropylene intended
for food-contact use.

FDA has evaluated the data in the
petition and other relevant material and
concludes that the proposed use of the
food additive in polypropylene articles
in contact with food is safe. The agency
has also concluded that the additive
will have the intended technical effect,
and that, therefore, § 177.1520 should be
amended as set forth below.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in 21 CFR
171.1(h), the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection,

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

Any person who will be agvemely
affecterle)y this regulation may at any
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the Director, Center for Food Safety and
Applied Nutrition, 21 CFR part 177 is
amended as follows:

PART 177—INDIRECT FOOD
ADDITIVES: POLYMERS

1. The authority citation for 21 CFR
part 177 continues to read as follows:

Authority: Secs. 201, 402, 409, 721 of the
Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321, 342, 348, 379e).

2. Section 177.1520 is amended in the
table in paragraph (b) by alphabetically
adding a new entry under the headings
“Substance™ and “Limitations" to read

that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 177

Food additives, Food packaging,
Incorporation by reference. as follows:

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under §177.1520 Olefin polymers.
authority delegated to the Commissioner * o . % ¥
of Food and Drugs and redelegated to (b)* > &

Limitations

time on or before September 26, 1994,
file with the Dockets Management
Branch (address above) written
objections thereto. Each objection shall
be separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event

Substance

Aromatic petroleum hydrocarbon resin, hydrogenated (CAS Reg. No.
88526—-47-0), produced by the catalytic polymerization of aromatic-sub-
stituted olefins from distillates of cracked petroleum stocks with a boiling
point no greater than 220 °C (428 °F), and the subsequent catalytic hy-
drogenation of the resulting aromatic petroleum hydrocarbon resin, hav-
ing a minimum softening point of 110 °C (230 °F), as determined by
ASTM Method E 28-67 (Reapproved 1982), “Standard Test Method for
Softening Point by Ring-and-Ball Apparatus,” and a minimum aniline
point of 107 °C (225 °F), as determined by ASTM Method D 611-82,
“Standard Test Methods for Aniline Point and Mixed Aniline Point of Pe-
troleum Products and Hydrocarben Solvents,” both of which are incor-
porated by reference in accordance with 5 U.S.C. 552(a) and 1 CFR part
51. Copies are available from the American Society for Testing and Mate-
rials, 1916 Race St., Philadelphia, PA 19103, or from the Division of Peti-
tion Control, Center for Foed Safety and Applied Nutrition (HFS-2186),
Food and Drug Administration, 200 C St. SW., Washington, DC 20204, or
may be examined at the Office of the Federal Register, 800 North Cagitol

For use only as an adjuvant at levels not to exceed 25 percent by
weight in blends with polypropylene complying with paragraph
(c), item 1.1 of this section. The finished polymer may be used
in contact with food Types |, Il, IV-B, VI-A through VI-C, VII-B,
and VIiI identified in Table 1 of §176.170(c) of this chapter and
under conditions of use B through H described in Table 2 of
§176.170(c) of this chapter; and with food Types Ill, IV-A, V,
VII-A, and IX identified in Table 1 of § 176.170(c) of this chapler
and under conditions of use D through G described in Table 2
of §176.170(c) of this chapter.

St. NW., suite 700, Washington, DC.

. * * * *

Dated: August 18, 1994,
Fred R. Shank,

Director, Center for Food Safety and Applied
Nutrition.

[FR Doc. 94-20984 Filed 8-24-94; 8:45 am]
BILLING CODE 4180-01-F

21 CFR Part 177
[Docket No. 94N~-0014]

Indirect Food Additives: Polymers

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to proyide for
the safe use of p-cumylphenol as a chain
terminator in the manufacture of
polycarbonate resins intended for use in

food-contact applications. This action is
in response to a petition filed by
General Electric Co.

DATES: Effective August 25, 1994;
written objections and requests for a
hearing by September 26, 1994.
ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA-
305), Food and Drug Administration,
rm. 1-23, 12420 Parklawn Dr.,
Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT: Vir
D. Anand, Center for Food Safety and -
Applied Nutrition (HFS-216), Food and
Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-418-3081.
SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
March 29, 1994 (59 FR 14626), FDA
announced that a food additive petition
(FAP 4B4413) had been filed by General
Electric Co., 1 Lexan Lane, Mt. Vernon,
IN 47620-9364. The petition proposed
to amend the food additive regulations

in § 177.1580 Polycarbonate resins (21
CFR 177.1580) to provide for the safe
use of p-cumylphenol as a chain
terminator in the manufacture of
polycarbonate resins intended for use in
food-contact applications.

FDA has evaluated data in the
petition and other relevant material. The
agency concludes that the proposed use
of the additive is safe and that
§177.1580(b) should be amended as set
forth below.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in 21 CFR
171.1(h), the agency will delete from the
documents any materials that are not
available for public disclosure before
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making the documents available for
inspection.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
epvironmental impact statement is not
required, The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
inthe Dockets Management Branch
(ddress above) between 9 a.m. and 4
p.m., Monday through Fridaé/.

Any person who will be adversely
affected by this regulation may at any
time on or before September 26, 1994,
file with the Dockets Management
Branch (address above) written
objections thereto. Each objection shall
be separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
dbjection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 177

Food additives, Food packa ing.

Therefore, under the Federa Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
0fFood and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR part 177 is
amended as follows:

PART 177—INDIRECT FOOD
ADDITIVES: POLYMERS

1. The authority citation for 21 CFR
Part 177 continues to read as follows:
Authority: Secs. 201, 402, 409, 721 of the

F‘Edeful Food, Drug, and Cosmetic Act (21
US.C. 321, 342, 348, 379e).

2. Section 177.1580 is amended in
paragraph (b) by alphabetically adding a
new entry under the headings *‘List of
Substances’ and “Limitations” to read
as follows:

§177.1580 Polycarbonate resins.

* * * * *

(b)iﬂt

List of Substances Limitations

- - - - *

p-Cumylphenol (CAS For use only as a
Reg. No. 599-64—4). chain terminator at
a level not to ex-
ceed 5 percent by
weight of the
resin.

Dated: August 16, 1994,
Fred R. Shank,

Director, Center for Food Safety and Applied
Nutrition.

[FR Doc. 94-20982 Filed 8-24-94; 8:45 am]
BILLING CODE 4180-01-F

DEPARTMENT OF THE INTERIOR
National Park Service

36 CFR Part 7
RIN 1024-AB82

Commercial Vehicles in Yellowstone
National Park

AGENCY: National Park Service, Interior.
ACTION: Final rule.

SUMMARY: This rule defines the
management and regulation of
commercial traffic on roads in
Yellowstone National Park, including
that portion of U.S. Highway 191 that
traverses the northwest corner of the
park. The regulations are intended to
authorize the operation of commercial
vehicles on U.S. Highway 191, to
prohibit the transport of hazardous
materials on U.S. Highway 191 except
under certain circumstances, and to
update and consolidate permit
procedures related to commercial
vehicle operation on all park roads.

EFFECTIVE DATE: September 26, 1994,

FOR FURTHER INFORMATION CONTACT: Dan
R. Sholly, Chief Ranger, P.O. Box 168,
Yellowstone National Park, Wyoming
82190. Telephone: 307-344-2101.

SUPPLEMENTARY INFORMATION:
Background

U.S. Highway 191 passes through the
northwest corner of Yellowstone
National Park for approximately twenty-

two miles. It is a federally funded
highway and is maintained within
Yellowstone by the State of Montana
under the provisions of a Special Use
Permit issued by the National Park
Service (Yellowstone National Park).
The wagon road which eventually
became U.S. Highway 191 was
constructed through Yellowstone in
1910 with the approval of the Secretary
of the Interior at the sole expense of
Gallatin County, Montana. The road was
constructed “to facilitate travel and
commerce” between residents in the
southern portion of Gallatin County and
the county seat located in Bozeman,
Montana. From its inception, the
purpose, historical use, and
management of U.S. Highway 191
indicate that the highway was
constructed, regulated, and maintained
as a connecting route between Bozeman
and West Yellowstone, Montana, for the
principal purposes of commerce and
convenience and only incidentally for
access to Yellowstone National Park.
The early differentiation of this route
from other park roads was articulated in
the Superintendent’s Annual Report for
1913 and 1914, which stated in part:

This is the only road in the park on which
motor propelled vehicles are allowed and it
is not a part of the regular tourist route.

The ongoing intent to exempt U.S.
Highway 191 from the general
regulations related to commercial
vehicles which govern other park roads
is indicated in 36 CFR 5.4 (1993), which
reads as follows:

Sec, 54 Commercial passenger-carrying
motor vehicles.

(a) The commercial transportation of
passengers by motor vehicles except as
authorized under a contract or permit from
the Secretary or his authorized representative
is prohibited in * * * Yellowstone
(prohibition does not apply to non-scheduled
tours as defined in Section 7.13 of this
chapter, nor to that portion of U.S. Highway
191 traversing the northwest corner of the
pa‘.k) ®: K X

Although use of U.S. Highway 191
has since expanded to include interstate
travel, local commercial and non-
commercial traffic remains the
predominant use of the highway.

In response to public interest in the
management and regulation of
commercial traffic on U.S. Highway 191
within Yellowstone National Park, the
park conducted a series of three public
meetings in 1987 and completed two
environmental assessments (1990 and
1992) to evaluate the potential impacts
of commercial traffic on natural and
cultural resources and on visitor safety
and experience.
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Among the concerns identified during
this process was the potential for a
hazardous material spill from a
commercial vehicle accident to cause
irreparable damage to riverine areas
adjacent to the road; and the potential
social and economic impacts of
redirecting some or all of the ,
commercial vehicle traffic to alternative
routes.

The alternative proposed in both
environmental assessments was to
authorize the continued use of U.S.
Highway 191 by commercial vehicles,
but to prohibit the transport of
hazardous materials on U.S. Highway
191 through the park. Local deliveries
and removal of hazardous materials
would be allowed under permits and
conditions established by the
superintendent. This alternative would
significantly reduce the potential of a
hazardous material spill in the park, yet
would not cause significant economic
impacts to local communities or the
trucking industry that would result from
a complete ban on commercial vehicles.

Other concerns identified and
evaluated in the environmental
assessments included potential impacts
to wildlife, visitor safety, and visitor
experience created by the continued
presence of, and noise levels created by,
commercial traffic on U.S. Highway 191
through the park. These impacts were
determined to be minor and temporary
in effect. The NPS found that continued
use of the highway by commercial
traffic, excluding the transport of
hazardous materials, caused no
significant impact to resources or to the
experience of park visitors.

A Notice of Proposed Rulemaking
(NPRM) was published in the Federal
Register on September 15, 1993 (58 FR
48336). Based on this discussion, the
NPS is today publishing final
regulations as discussed below.

Purpose for Regulation

The historical and current use of U.S.
Highway 191 by commercial vehicles
through Yellowstone National Park is in
conflict with 36 CFR 5.6. With the
existing levels of interstate and local
commercial vehicle traffic on U.S.
Highway 191, there is significant public
concern about the potential for
hazardous materials spills in the park
resulting from motor vehicle accidents.

The general purpose of the regulations
is to authorize the use of U.S. Highway
191 through the park by commercial
vehicles; to prohibit the transport of
hazardous materials on U.S. Highway
191 except when permitted under
certain conditions; to delete out-of-date
sections of the special regulations for
Yellowstone related to speed limits and

trucking permits; to establish general
procedures for issuing permits to
commercial vehicles operating on all
park roads; to prohibit operating
without a permit or in violation of a
term or condition of a permit; and to
provide for the suspension or revocation
of a permit for failure to comply with a
term or condition.

Analysis of Comments

NPS received 125 timely comments
on the proposed regulations during the
comment period from September 15,
1993 to November 15, 1993. The
majority (116) of the comments came
from individuals, many of whom stated
they live or own property in or near the
Big Sky, Montana, area. Nine comments
came from organizations or government
entities. Of the total comments, 117
expressed general support of the
proposed regulations and 8 expressed
opposition. Of the 117 comments in
favor of the proposed regulations, 72
expressed support without qualification.
Twenty-eight expressed qualified
support with a preference that a
complete ban on commercial trucking
on U.S. Highway 191 be imposed.

This issue has been very controversial
since public meetings were first held in
1987. Many local citizens have wanted
a total ban on trucking through the park
in order to reduce trucking outside the
park near Big Sky, while the trucking
industry has wanted no change
whatsoever in the historical use.
Considering the diverse, polarized
points of view on this issue, the
preference stated in this group of 28
comments is not unexpected. A number
of these comments also mentioned
concerns about the speed limit and
encouraged NPS to actively enforce the
speed limit.

Eight comments expressed qualified
support for the proposal with a primary
preference for a speed limit less than 55
mph for trucks. NPS believes that a
reduced speed limit was adequately
reviewed in the 1992 environmental
assessment that determined that an
aggressively enforced 55 mph speed
limit would address safety, operational,
and environmental concerns and would
be consistent with the purposes for
which the roadway was established.
NPS intends to actively enforce the
speed limit to the extent that staffing
allows.

Five comments expressed qualified
support for the proposal with a
preference for more restrictive
regulation of the size/type of large
trucks that are not carrying hazardous
materials. It was specifically suggested

that tandem and triple trailer rigs be
prohibited. NPS notes that triple trailer
rigs do not currently travel U.S.
Highway 191 since they are already
restricted under Mont. Code Ann. § 61—
10-124. A variety of alternative
restrictions were considered and
rejected in the environmental
assessments, but restricting tandem
trailer rigs was not one of them. The
primary environmental and safety
concerns identified in the two
environmental assessments relate to the
transport of hazardous materials. NPS
has no traffic accident data to suggest
that tandem trailer rigs are involved in
or contribute to any more safety or
environmental problems in the park
than other types of commercial trucks,

One of these comments also expressed
concern that highly toxic materials such
as biological or nuclear weapons may be
transported without placarding for
national security reasons. It was
suggested that the language of the rule
make clear that such materials may not
be transported through the park. NPS is
not aware of any unmarked biological
warfare or nuclear materials being
transported through the park. For the
sake of consistency with standards
currently followed by the transportation
industry, the NPS rule purposefully
relies upon the U.S. Department of
Transportation for definitions and
regulations related to the identification
and placarding or marking of hazardous
materials.

One of these comments also suggested
that wording be added so that operators
transporting hazardous materials are
held responsible for restoration, repair,
or restitution for any and all
environmental, property, or personal
damage resulting from a ous
material spill. NPS believes that this
responsibility is already established
under 42 U.S.C. 9607, 33 CFR 153.405,
and 40 CFR 263.30-31, which are
apE’licable to park roads.

addition, a standard condition of
all special use permits issued by the
National Park Service (Form 10-114) is
that “the permittee shall'pay the United
States for any damage resulting from use
of the permit which [sic] would not
reasonably be inherent in the use which
[sic] is being permitted". NPS believes
that hazardous materials spills are not
“reasonably inherent” in the transport,
when permitted, of hazardous materials
through the park.

Two trucking organizations and the
Montana Department of Transportation
expressed support for the proposed rule
with recommendations for a
clarification of permitting procedures
and/or concern about the potential for
permits to be required for non-




Federal Register / Vol. 59, No. 164 / Thursday, August 25, 1994 / Rules and Regulations

43733

hazardous materials commercial
vehicles on U.S. Highway 191. These
concerns are discussed further in the
Section-by-Section Analysis.

One comment expressed support with
a recommendation that a restriction be
imposed to require trucks to maintain a
500 foot distance from other trucks. For
the most part, national park areas
assimilate traffic codes from the state
where the park is located. In the case of
U.S. Highway 191, portions of the road
are within Montana and portions are
within Wyoming. Both state motor
vehicle codes have existing sections
related to “following too closely” (Mont.
Code Ann. § 61-8-329 and Wyo. Stat.
§31-5-210). Neither State stipulates
that trucks maintain a minimusm
separation of 500 feet. The NPS believes
that the applicable State regulations are
adequate and that imposing a 500 foot
distance standard in the park is not
justified by available traffic accident
information and would be confusing te
the public,

Of the 8 responses opposed to the
proposed regulations, 6 expressed that
authorizing commercial vehicle use of
U.S. Highway 191 was inappropriate,
undesirable, or inconsistent with the
intent of existing regulations. The
original purpose and historical
commercial use of the road predates the
general regulations prohibiting
commercial vehicles in national parks.

Moreover, as discussed earlier, the
NPS found that continued use of the
highway by commercial traffic,
excluding the transport of hazardous
materials, would not adversely affect
park resources or visitor experience. For
these reasons, the NPS proposed the
rule primarily to resolve the conflict
between current regulation and existing
use, with the intent being to authorize
general commercial use of U.S. Highway
191 subject to certain restrictions.

Two commenters expressed that any
restriction on commercial vehicles, such
as the prohibition on hazardous
materials transports, was unfair or
unnecessary. NPS acknowledges that
the rule is a compromise between two
Opposing viewpoints and that not all
interested parties are supportive of the
compromise.

Section by Section Analysis

Although portions of the proposed
rule apply to all park roads, virtually all
tomments focused primarily on the
issues related specifically to U.S.
Highway 191. Based on this response,
the order of sections in the final rule has
been changed slightly from that in the
NPRM to improve the flow from
Highway 191-specific sections to more
general sections applicable to all park

roads. Comments are addressed
according to the section numbering used
in the final rule.

Section 7.13(a)(1). This section
authorizes commercial vehicles to use
U.S. Highway 191. One commenter
expressed support for the authorization
of commercial vehicles to use U.S.
Highway 191 in Yellowstone, but was
concerned that the restriction of
hazardous materials transport on U.S.
Highway 191 in Yellowstone may
establish a precedent that would be
expanded to include restrictions on
commercial vehicles traveling on that
portion of U.S. Highway 191 which
passes through Grand Teton National
Park. The Yellowstone special
regulation is being promulgated
primarily to address a particular and
unique situation regarding the specific
twenty-mile portion of U.S. Highway
191 that travels through the northwest
corner of Yellowstone National Park,
The highway that travels from the West
Entrance through the interior of the park
to the South Entrance is not considered
a portion of U.S. Highway 191 and is
not opened to commercial vehicle use
by this rule. Any future consideration of
the regulations at Grand Teton National
Park is not related to the Yellowstone
situation and would require a separate
rulemaking process with public review.

As proposed, Section 7.13(a)(2),
which was identified in the NPRM as
section (a)(3), would have prohibited
the transport of hazardous materials on
all park roads including U.S. Highway
191 except under certain circumstances
requiring a permit. This section was
developed primarily to address issues
related to U.S. Highway 191. All
comments received on this section
related only to U.S Highway 191. In part
as a result of the focus of these
comments, the NPS has realized that the
general application of this section to
other park roads raises complex issues
related to park suppliers and hazardous
materials deliveries to the Cooke City,
Montana, area that were not evaluated
in the two environmental assessments
or addressed in the NPRM., To minimize
confusion regarding hazardous materials
transports on other park roads, which
are currently managed under other
permitting processes, the wording of
this section in the final rule has been
revised to limit its applicability
specifically to U.S. Highway 191.

Two commenters representing the
commercial trucking industry suggested
that the language as published in the
NPRM for section 7.13(a)(2) is “overly
broad” when referring to Department of
Transportation definitions and
regulations found in 49 CFR Subtitle B.
These commenters offered conflicting

suggestions as to the most appropriate
sections to cross-reference. The NPS
agrees that more specific wording is
appropriate and has revised the final
wording of this section as follows:

The transporting on U.S. Highway 191 of any
substance or combination of substances,
including any hazardous substance,
hazardous material, or hazardous waste as
defined in 49 CFR 171.8 that requires
placarding of the transport vehicle in
accordance with 49 CFR 177.823, or any
marine pollutant that requires marking, as
defined in 49 CFR Subtitle B, is prohibited;
provided, however, that * * * (additional
wording is italicized)

One commenter suggested that the
superintendent’s authority to issue
permits established in this section was
essentially redundant with the permit
authority established in § 7.13(a)(4). In
light of the changes in wording, the NPS
disagrees. Section 7.13(a)(4) applies to
commercial vehicles on all park roads
and replaces, in part, section 7.13(c),
which is being deleted. Section
7.13(a)(2) applies specifically to the
transport of hazardous materials on U.S.
Highway 191,

With regard to U.S. Highway 191, the
NPS believes that a clear distinction
must be made between these two
sections, in part because there are non-
commercial vehicles, such as those from
cooperating highway departments or
land management agencies, that at times
transport hazardous materials through
the park. Since the overwhelming
public concern identified in the two
environmental assessments is the
concern about the potential
environmental impacts of a hazardous
materials spill along U.S. Highway 191
in the park, the NPS believes it is
appropriate to manage all hazardous
materials transports, including
commercial and non-commercial, under
section 7.13(a)(2).

The last portion of this section, as
worded in the NPRM, received no
specific public comments; however, it
received considerable discussion within
the NPS. As written in the NPRM, it
stated as follows:

* * * provided, however, that the
Superintendent may issue permits for the
transportation of such substance or
combination of substances, including
hazardous waste, in emergencies, and shall
issue permits when such transportation is
necessary for access to lands within or
adjacent to the park area to which access is
otherwise not available.

It was noted that the wording was
dissimilar to that of section (a)(4) with
regard to establishing terms and
conditions of a permit. It was also noted
that the phrase ‘“‘shall issue permits
when such transportation is necessary
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to access to lands within or adjacent to
the park area to which access is not
otherwise available” may be subject to
differing interpretations by
constituencies on opposing sides of the
issue.

The development of this regulation as
it applies to U.S. Highway 191 has been
very controversial locally and it has
been the NPS's intent to resolve, rather
than perpetuate, the ongoing
controversy. It has also been and
continues to be the intent of the NPS to
allow that small proportion of operators
who are delivering hazardous materials
to the West Yellowstone area to
continue to travel on U.S. Highway 191
through the park as they have done in
the past, subject to terms and conditions
addressing resource protection, safety
and other concerns as appropriate.
Therefore, it is the NPS’s intent that
these regulations not specifically
prohibit the superintendent from
issuing permits to operators of motor
vehicles making local deliveries of
hazardous materials to that portion of
Gallatin County, Montana, that is south
or west of the park boundary at Milepost
11 on U.S. Highway 191.

Upon er legal review, it was felt
that the original language in NPRM
would have denied the NPS the
discretion to continue this practice. The
last portion of this section has been
revised in the final rule as follows:

* * * provided however, that the
superintendent may issue permits and
establish terms and conditions for the
transportation of hazardous materials on park
roads in emergencies or when such
transportation is necessary for access to lands
within or adjacent to the park area.

These changes in wording from that
which was published in the NPRM are
meant to clarify, but not alter, the intent
and substance of the regulation.

Finally, one commenter suggested
that NPS clearly set forth the
requirements for a permit so that it is
not left to the subjective discretion of
the superintendent. This concern is
discussed below in Summary of Final
Regulations and Required Permit
Criteria.

Section 7.13(a)(3), which was
identified as section {a){4) in the NPRM,
states that operators who are permitted
to transport hazardous materials
through the park are not relieved from
complying with applicable state and
foderal hazardous materials regulations.
This section received only one comment
suggesting that the reference to 49 CFR
Subtitle B was overly broad and that the
reference should be to one specific
section within the title. NPS disagrees
with this commenter and believes that
a broad reference is appropriate since it

is the intent of this rule that all
applicable U.S. Department of
Transportation regulations related to the
transport of hazardous materials by
motor vehicles on public roadways are

applicable in the park.

pgection 7.13(&)(%). which was
identified as section (a){2) in the NPRM,
provides for the superintendent’s
authority to require permits and to
establish terms and conditions for the
operation of a commercial vehicle on
any park road. This section, in part,
replaces deleted Section 7.13(c), which
established trucking permit procedures
for emergency situations and for trucks
traveling between the north and
northeast entrances to the Cooke City,
Montana, area. In addition, the deleted
section also established a fixed permit
fee schedule which is out-of-date and
does not reflect current administrative
costs.

Several commenters representing the
trucking industry or State departments
of transportation expressed concern that
the general wording of this section is
overly broad in that the superintendent
would potentially have the autherity to
administratively restrict or eliminate
general commercial vehicle use of U.S.
Highway 191 through the permitting
process. The commenters were
concerned that this would be in conflict
with the proposal articulated in the
Final Environmental Assessment and
that the superintendent may become the
focal point for political pressure should
he or she have the discretion to restrict
commercial traffic through permits. The
NPS acknowledges these concerns, but
for several reasons, disagrees with the
perceived implications.

First, the alternative adopted in the
Final Environmental Assessment
proposed “to allow commercial traffic
continued use of U.S. Highway 191 but
to restrict the transportation of
quantities and types of hazardous
materials.” Provisions included that the
superintendent shall have the authority
to issue permits specifically for the
transportation of quantities and types of
hazardous materials through the park
under certain circumstances. This
alternative did not propose to relinquish
the superintendent’s existing authority
to establish public use limits as defined
in section 1.5, or the authority to issue
permits as defined in section 1.6.

NPS believes that the general wording
of Section 7.13(a)(4) is needed to
address the management of commercial
vehicle traffic on all park roads and is
not limited to U.S. Highway 191. NPS
also believes that requiring a permit for
all commercial vehicles traveling on
park roads other than U.S. Highway 191
is appropriate and consistent with the

current regulations and existing
practice.

With regard to park roads other than
U.S. Highway 191, the primary current
commercial vehicle permittees are
companies supplying goods, including
petroleum products such as gasoline,
propane and heating oil, to the Cooke
City, Montana, area. It is the intent of
the NPS that the superintendent would
continue to issue permits to commercial
vehicles which are providing the Cooke
City area communities and tourism
industry with essential goods and
services. Under the terms and
conditions of permit, the superintendent
will exclude commercial uses of these
roads which are not related to
community or visitor services.

As stated in the NPRM, the NPS has
no intention of requiring a permit under
existing conditions for “general”
commercial traffic that is not
transporting hazardous materials on
U.S. Highway 191 through the park as
authorized by section 7.13(a)(1). The
NPS believes that it currently is neither
justifiable nor administratively feasible
to require permits for such traffic.
However, consistent with the authority
granted in 36 CFR 1.5 to establish public
use limits and in 36 CFR 1.6 to manage
those limits through the permit process,
the NPS reserves the authority to
manage that use through a permit
process should unforeseeable
circumstances occur in the future.

The NPS believes that section 1.5
contains adequate safeguards to prevent
a superintendent from being politically
coerced into establishing arbitrary or
unjustified public use limits relative to
commercial vehicle use of U.S. Highway
191. Section 1.5(b) states:

Except in emergency situations, a closure,
designation, use or activity restriction or
condition, or the termination or relaxation of
such, which is of a nature, magnitude and
duration that will result in the public use
pattern of the park area, adversely affect the
park’s natural, aesthetic, scenic or cultural
values, require a long-term or significant
modification in the resource management
objectives of the unit, or is a highly
controversial nature, shall be published &s
rulemaking in the Federal Register."”

Clearly, significant restrictions or
changes in use limits relative to U.S.
Highway 191 would require the
promulgation of regulations allowing for
public input. Since the new 36 CFR
7.13(a)(1) explicitly authorizes
commercial traffic not carrying
hazardous materials to use U.S.
Highway 191, the NPS believes that the
superintendent is not empowered to
prohibit such use through a permit
requirement. The superintendent’s
authority would be to issue permits to
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impose use limits, which would have to
meet the criteria defined in Section 1.5.
One of these commenters went further
to suggest that the authority of the
superintendent under 36 CFR 1.6(a) to
issue permits applies only when
necessary to allow an otherwise
prohibited or restricted activity. The
commenter stated that once the use of
U.S. Highway 191 by commercial
vehicles transporting commodities other
than hazardous materials is authorized
by Section 7.13(a)(1), then the
Superintendent would not have the
authority to issue permits related to that
use. 36 CFR 1.6(a) states:

When authorized by regulations set forth in
this chapter, the Superintendent may issue a
permit to authorize an otherwise prohibited
or restricted activity or (italics added for
emphasis) impose a public use limit, :
There is clear legal precedence that the
superintendent may issue permits to
impose a public use limit on an activity
that is not otherwise prohibited or
restricted. Therefore, the NPS believes
there is no ambiguity raised by the
wording of this section.

One commenter expressed that should
the NPS choose to require a permit in
the future for general commercial
vehicle use of U.S. Highway 191, then
all commercial traffic, interstate and
intrastate, would have to be permitted
according to the Commerce Clause of
the U.S. Constitution, Art. 1, Section 8,
Clause 3. The NPS disagrees with this
contention. The NPS promulgates
regulations governing activities in the
National Park System pursuant to the
delegation of authority from Congress in
16 U.S.C. 3. That delegation by Congress
was made under the Property Clause,
Art. 4, Section 3, Clause 2, of the
Constitution, While this regulation
imposes limits on commerce, it does so
incidentally to the necessary and
dppropriate exercise of Property Clause
powers,

One commenter expressed concern
that the “permit foe” may be
misconstrued as a ““fee for use”, which
in the commenter’s opinion would be
inappropriate. National Park Service
Guideline NPS-53, Special Park Uses,
provides for charging a permit fee based,
In part, on the administrative costs of
ssuing a permit and monitoring and
enforcing permit conditions, which is

¢intent of the proposed rule as
described in the NPRM.

Section 7.13(a)(5) prohibits violating a
term or condition of the permit and
Provides for the suspension or
Tevocation of a permit should a
violation occur. This section received
oh¢ comment expressing concern about
what sorts of “‘violation” may constitute

grounds to suspend or revoke the permit
to transport a hazardous material. It was
pointed out that a minor, technical
violation, such as the inadvertent loss of
one of the four required hazardous
material placards, may constitute a
technical violation of a permit
condition. The commenter questioned
whether such a violation was significant
enough to warrant loss of the permit and
asked that NPS clarify what kind of
violation will actually result in the
revocation of a permit to haul hazardous
materials on U.S. Highway 191 within
Yellowstone National Parl{.

NPS does not disagree with this
concern. However, general wording
such as this is standard in all sections
of 36 CFR relating to permits including
Sections 1.6 and 5.6. This issue is
discussed below under Required Permit
Criteria.

Section 7.13(f) changes the name of
the existing section from “Commercial
automobiles and buses” to “Commercial
passenger carrying vehicles”. No
comments were received related to the
name change of this section. The intent
is to make the title of this section
parallel to that of general regulation
Section 5.4, the section upon which
Section 7.13(f) is based.

Summary of Final Regulations and
Required Permit Criteria

In general, permit procedures for
commercial vehicles and/or hazardous
materials transports will be in
accordance with 36 CFR 1.6 and NPS
guidelines (as amended or
supplemented). The special use permit
form (10-114) will be used for
commercial vehicle and hazardous
materials permits. Park suppliers are
permitted through a different process.
Permits may be applied for during
normal business hours by visiting,
telephoning, or telefaxing the Visitor
Services Office (VSO) in the
administration building at Mammoth
Hot Springs. The VSO telephone
number is 307-344-2115; FAX number
is 307-344-2104. .

These regulations differentiate
between the transportation of hazardous
materials on U.S. Highway 191 and
commercial vehicle use. The special use
permit form will be used to manage
either or both activities. Specific terms
and conditions of the permit may vary
depending upon the use(s) requested. In
most cases, one permitting document
will be utilized to authorize and manage
the specific use.

Vehicles regularly or frequently
requiring a special use permit will
generally be issued a permit which is
valid for a period of one year. Vehicles
that have a one-time, limited duration,

or emergency need for a permit will be
issued short term permits with a limited
period of validity. Permit fees will be
established in accordance with NPS
guidelines (as amended or
supplemented). A permit fee schedule
will be reviewed, adjusted if
appropriate, and published in the
superintendent’s compendium
annually.

General conditions of a special use
permit are stated on the permit form
(10-114). These conditions include that
the permittee is expected to comply
with applicable State and Federal
regulations, which in the case of
commercial vehicles includes motor
vehicle codes and may include
hazardous materials regulations
depending upon the situation. Another
standard condition of the permit is that
the permittee is financially responsible
for any damage resulting from the
authorized use that wonld not
reasonably be inherent in the use, such
as a hazardous material spill.

In accordance with applicable NPS
guidelines, special park conditions may
be appended to the form. Depending
upon the circumstances, these may
include time-of-travel restrictions, safety
requirements, damage mitigation
requirements, and provisions for
revoking or terminating a permit.

As with all other NPS permits,
violations of terms or conditions of a
special use permit will be
administratively reviewed on a case by
case basis to determine if suspension or
revocation is appropriate. In general,
permits will not be suspended or
revoked unless violations occur that
threaten or damage park resources, that
create or sustain an imminent hazard to
public health or safety, or that indicate
recurring non-compliance with
applicable regulations.

Effective Date

This final regulation is effective 30
days after publication in the Federal
Register.

Paperwork Reduction Act

The collections of information
contained in this rule have been
approved by the Office of Management
and Budget under 44 U.S.C. 3501 et seq.
and assigned clearance number 1024—
0026. The information will be used to
document and authorize special uses of
public lands that are otherwise
restricted. Permits are necessary to
determine whether a proposed activity
is authorized by law and to evaluate the
potential effects on park resources.
Response is required to obtain a benefit
in accordance with 36 CFR 7.13. Public
reporting burden for this information is
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estimated to average one-half hour per
response, including the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Send comments
regarding this burden estimate or any
other aspect of this collection of
information, including suggestions for
reducing the burden, to Information
Collection Officer, National Park
Service, 800 North Capitol, P.O. Box
37127, Washington, DC. 20013-7127;
and the Office of Management and
Budget, Paperwork Reduction Project
(1024-0026) Washington, DC. 20503.

Compliance With Other Laws

The National Park Service prepared
two environmental assessments for
regulation of commercial traffic on U.S,
Highway 191. The first was released for
public review in 1990. Sinice that
assessment did not fully analyze
alternative routes, impacts to
commodity distribution, and other
economic factors, a revised
environmental assessment was
prepared. The latter assessment was
made available for public review
October 16, 1991 through December 1,
1991. On July 31, 1992, the National
Park Service signed a Finding of No
Significant Impact (FONSI) for the
proposal, which would allow

commercial traffic on U.S, Highway 191,

but prohibit the transportation of
hazardous materials requiring
placarding through Yellowstone
National Park. Copies of these
Environmental Assessments are
available from the Chief Ranger's Office
at the above address.

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866. In accordance
with the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) which became
effective January 1, 1981, the Service
has determined that these proposed
regulations will not have a significant
economic effect on a substantial number
of small entities, nor will they require
the preparation of a regulatory analysis.
The proposed regulations would impose
no significant costs on any class or
group of small entities. This conclusion
is based on the fact that no existing uses
are being curtailed, except for the
proposed prohibition on a very small
percentage of vehicles which are
carrying hazardous materials.

List of Subjects in 36 CFR Part 7
National Parks, Reporting and record
keeping requirements.
In consideration of the foregoing, 36
CFR Chapter I is amended as follows:

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

1. The authority citation for Part 7
continues to read as follows: *

Authority: 16 U.S.C. 3.

2. Section 7.13 is amended by revising
paragraph (a), removing and reserving
paragraph (c), and revising the heading
of paragraph (f) to read as follows:

§7.13 Yellowstone National Park.

(a) Commercial Vehicles. (1)
Notwithstanding the prohibition of
commercial vehicles set forth in Section
5.6 of this Chapter, commercial vehicles
are allowed to operate on U.S. Highway
191 in accordance with the provisions
of this Section.

(2) The transporting on U.S. Highway
191 of any substance or combination of
substances, including any hazardous
substance, hazardous material, or
hazardous waste as defined in 49 CFR
171.8 that requires placarding of the
transport vehicle in accordance with 49
CFR 177.823 or any marine pollutant
that requires marking as defined in 49
CFR Subtitle B, is prohibited; provided,
however, that the superintendent may
issue permits and establish terms and
conditions for the transportation of
hazardous materials on U.S. Highway
191 in emergencies or when such
transportation is necessary for access to
lands within or adjacent to the park
area.

(3) The operator of a motor vehicle
transporting any hazardous substance,
hazgrdous material, hazardous waste, or
marine pollutant in accordance with a
permit issued under this section is not
relieved in any manner from complying
with all applicable regulations in 49
CFR Subtitle B, or with any other State
or federal laws and regulations
applicable to the transportation of any
hazardous substance, hazardous
material, hazardous waste, or marine
pollutant.

(4) The superintendent may require a
permit and establish terms and
conditions for the operation of a
commercial vehicle on any park road in
accordance with section 1.6 of this
Chapter. The superintendent may
charge a fee for permits in accordance
with a fee schedule established
annually,

(5) Operating without, or violating a
term or condition of, a permit issued in
accordance with this section is
prohibited. In addition, violating a term
or condition of a permit may result in
the suspensign or revocation of the
permit.

L - * * *

(c) [Reserved]

* * * * *

(f) Commercial passenger-carrying
vehicles. * * * )
* » * * *

Dated: August 18, 1994,
George T. Frampton Jr.,

Assistant Secretary for Fish and Wildlife and
Parks.

[FR Doc. 94-20863 Filed 8-24-94; 8:45 am]
BILLING CODE 4310-70-P

DEPARTMENT OF COMMERCE
Patent and Trademark Office
37CFR Part 1

[Docket No. 940415-4212]
RIN 0651-AA68

Revision of Patent Fees

AGENCY: Patent and Trademark Office,
Commerce.

ACTION: Notice of final rulemaking and
lifting of suspension.

SUMMARY: The Patent and Trademark
Office (PTO) is amending the rules of
practice in patent cases, Part 1 of title
37, Code of Federal Regulations, to
adjust certain patent fee amounts to
reflect fluctuations in the Consumer
Price Index (CPI) and to recover costs of
operation. The PTO also is providing
notice that, beginning on October 1,
1994, the suspension of the fee for
access to the Automated Patent System'’s
Full Text Search capability (APS-Text)
at a Patent and Trademark Depository
Library (PTDL) will be lifted. However,
the PTO is rescinding this hourly fee,
which was established by 37 CFR
1.21(p), and in its place assessing an
annual subscription fee on PTDLs
providing such service. On October 1,
1994, the PTO also will begin collecting
a fee for access to the Automated Patent
System’s Classified Search and Image
Retrieval capability (APS—CSIR) from
the search facilities in Arlington,
Virginia.

EFFECTIVE DATE: October 1, 1994.

FOR FURTHER INFORMATION CONTACT:
Robert Kopson by telephone at (703)
305-8510, fax at (703) 305-8525, or by
mail marked to his attention and
addressed to the Commissioner of
Patents and Trademarks, Washington,
DC 20231.

SUPPLEMENTARY INFORMATION: This rule
change is designed to adjust the PTO
fees in accordance with the applicable
provisions of title 35, United States
Code, and section 10101 of the Omnibus
Budget Reconciliation Act of 1990 (Pub.
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L.101-508), all as amended by the
patent and Trademark Office
Authorization Act of 1991 (Pub. L. 102—-
204).

Tgmre are two objectives of this final
rule package. The first objective is to
adjust certain patent fee amounts to
reflect fluctuations in the Consumer
Price Index (CPI) and to recover costs of
operation.

The second objective is to provide
notice that PTO is lifting the suspension
on the fee for access to APS-Text at a
Patent and Trademark Library (PTDL).
This fee was established by rule on
October 1, 1992 (published in the
Federal Register on August 21, 1992 at
57 FR 38190). Collection of the fee was
immediately suspended by the
Commissioner to provide additional
time for the PTO to solicit input from
the private sector on alternative
collection methods, and other options
for accessing patent search and retrieval
in the Libraries. In response to public
comments, the PTO will rescind the fee
established by 37 CFR 1.21(p), and
assess a subscription fee under 37 CFR
1.21(k) on each PTDL that provides its
patrons with access to APS-Text. The
basis for the subscription amount is less
than the fee amount that was
established in 37 CFR 1.21(p). Each
participating library will be responsible
for establishing policies for providing
access to their patrons.

The PTO also will begin charging a
fee for on-line access to APS—CSIR at
the Patent Search and Image Retrieval
Facility (PSIRF) in Arlington, Virginia.
Free access to APS—CSIR has been
offered at the PSIRF since July 12, 1993.
The PTO now will begin recovering the
cost of providing this on-line access in
accordance with 37 CFR 1.21(k).

The PTO will make any n
adjustments to these automated system
fees based upon actual fiscal year 1995
usage. Future adjustments will be made
based upon deviations in system costs
and/or public usage.

Background

Statutory Provisions

Patent fees are authorized by 35
US.C. 41 and 35 U.S.C. 376. A fifty
percent reduction in the fees paid under
35 U.S.C. 41(a) and 41(b) by
independent inventors, small business
concerns, and nonprofit organizations
who meet prescribed definitions is
required by 35 U.S.C. 41(h).

Subsection 41(f) of title 35, United
States Code, provides that fees
established under 35 U.S.C. 41(a) and
(b) may be adjusted on October 1, 1992,
&nd every year thereafter, to reflect
fluctuations in the Consumer Price

Index (CPI) over the previous 12
months.

Section 10101 of the Omnibus Budget
Reconciliation Act of 1990 (Pub. L. 101—
508) provides that there shall be a
surcharge on all fees established under
35 U.S.C. 41(a) and 41(b) to collect 3107
million fiscal year 1995.

Subsection 41(d) of title 35, United
States Code, authorizes the
Commissioner to establish fees for all
other processing, services, or materials
related to patents to recover the average
cost of providing these services or
materials, except for the fees for
recording a document affecting title, for
each photocopy, and for each black and
white copy of a patent.

Section 376 of title 35, United States
Code, authorizes the Commissioner to
set fees for patent applications filed
under the Patent Cooperation Treaty
(PCT).

Subsection 41(i)(3) of title 35, United
States Code, authorizes the
Commissioner to establish reasonable
fees for access to automated search
systems of the PTO.

Subsection 41(g) of title 35, United
States Code, provides that new fee
amounts established by the
Commissioner under Section 41 may
take effect thirty days after notice in the
Federal Register and the Official
Gazette of the Patent and Trademark
Office. -

Recovery, Level Determinations

This rule adjusts patent fees for a
planned recovery of $571,439,000 in
fiscal year 1995, as proposed in the
Administration’s budget request to the
Congress. The fee amounts established
for automated access to PTO’s data
bases will recover reasonable costs of
providing these services to the public.
The total amount expected to be
collected is consistent with the
budgeted amount.

The patent statutory fees established
by 35 U.S.C. 41(a) and 41(b) are being
adjusted on October 1, 1994, to reflect
any fluctuations occurring during the
previous 12 months in the Consumer

Price Index (CPI-U). In calculating these

fluctuations, the Office of Management
and Budget (OMB) has determined that
the PTO should use CPI-U data as
determined by the Secretary of Labor.
However, the Department of Labor does
not make public the CPI-U until
approximately 21 days after the end of
the month being calculated. Therefore,

the latest CPI-U information available is

for the month of May 1994, In
accordance with previous rulemaking
methodology, the PTO uses the
Administration’s projected CPI-U for
the 12-month period ending September

30, 1994, which is 3.0 percent. Based on
this projection, patent statutory fees are
being adjusted by 3.0 percent. Before the
final fee schedule is published, the fees
may be slightly adjusted based on actual
data available from the Department of
Labor.

Certain non-statutory patent
processing fees established under 35
U.S.C. 41(d) and PCP processing fees
established under 35 U.S.C. 376 are
being adjusted up to the three percent
fluctuation in the CPI in order to recover
their estimated average costs in 1995.
Three patent service fees that are set by
statute are not adjusted. The three fees
that are not being adjusted are
assignment recording fees, printed
patent copy fees and photocopy charge
fees.

The Office calculated unit costs for all
fees based on OMB Circular A-25,
“User Fees”, and OMB Circular A-130,
“Management of Federal Information
Resources”. Costs were determined from
the best available records (for example,
financial statements of the Office) and
included direct and indirect costs to the
Office for carrying out the activity, as
directed by OMB Circular A-25. The
patent statutory fee amounts were
rounded by applying standard
arithmetic rules so that the amounts
rounded would be convenient to the
user.

Fees of $100 or more were rounded to
the nearest $10. Fees between $2 and
$99 were rounded to an even number so
that the comparable small entity fee
would be a whole number.

The Office has detailed cost
calculation worksheets fro each fee
amount. These worksheets are available
for public inspection in Suite 507 of
Crystal Park 1, 2011 Crystal Drive,
Arlington, Virginia. s

Workload Projections

Determination of workloads varies by
fee. Principal workload projection
techniques are as follows:

Patent application workloads are
projected fgom statistical regression
models using recent application filing
trends. Patent issues are projected from
an in-house patent production model
and reflect examiner production
achievements and goals. Patent
maintenance fee workloads utilize
patents issued 3.5, 7.5 and 11.5 years
prior to payment and assume payment
rates of 80 percent, 57 percent and 25
percent, respectively. Service fee
workloads follow linear trends from
prior years' activities.

Any fee amount that is paid on or
after October 1, 1994, would be subject
to the new fees then in effect. For
purposes of determining the amount of
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the fee to be paid, the date of mailing
indicated on a proper Certificate of
Mailing or Transmission, where
authorized under 37 CFR 1.8, will be
considered to be the date of receipt in
the PTO. A Certificate of Mailing or
Transmission under Section 1.8 is not
“proper” for items which are
specifically excluded from the
provisions of Section 1.8. Section 1.8
should be consulted for those items for
which a Certificate of Mailing or
Transmission is not *‘proper.” Such
items include, inter alia, the filing of
national and international applications
for patents. However, the provisions of
37 CFR 1.10 relating to filing papers and
fees with an “Express Mail” certificate
do apply to any paper or fee (including
patent applications) to be filed in the
PTO. If an application or fee is filed by
“Express Mail"” with a proper certificate
dated on or after the effective date of the
rules, as amended, the amount of the fee
to be paid would be the fee established
by the amended rules.

Cost Calculations

APS-Text at a Patent and Trademark
Depository Library (PTDL)

The costs for one hour terminal
session time on APS-Text at a PTDL
include license fees that must be paid to
Chemical Abstracts Service (CAS) for its
proprietary text and structure search
software. Other costs are included for a
portion, projected at 3.65 percent, of the
lease of a computer mainframe for
memory storage purposes; all costs
associated with training PTDL staff
(equipment rental, materials and time);
personnel to provide client support to
the PTDLs; telecommunication costs. A
summary of the costs are listed below.

APS-TexT COST OF ONE HOUR OF
TERMINAL SESSION TIME AT A PAT-
ENT AND TRADEMARK DEPOSITORY
LIBRARY

Public
share

$10,203
43,216
273,000
10,000

336,419

Cost element

Client Support Overtime
Additional Mainframe Costs
Software (license fee)
Training Costs

Subtotal
General & Admin. Overhead @
40,976

377,395
54,600
6.91

Total Cost
Estimated Annual Usage (hours) .
Unit Cost (per hour)
Telecommunication Costs
hour) .
Total Cost (per hour)
Total Cost (per hour-rounded)

8.00
14.91
15.00

The PTDLs will pay an annual
maximum use subscription rate based
on one of five tier levels, roughly
equivalent to one to five hours of use
per day, five days per week. Each PTDL
will select a maximum use subscription
tier based on its anticipated usage and
be responsible for monitoring their own
use. The PTDLs will also be responsible
for establishing their own policies
regarding the provision of APS-Text in
their library. If during the year a PTDL
is about to exceed its chosen level of
maximum use, the PTDL will be
allowed to move to a higher tier (and
pay the additional subscription rate) or
to use up to the subscribed level and
cease continued access mid-year,

Annual
subscrip-
tion rate

$2,250

6,750
11,250
15,750
20,250

Annual usage

0-300 hours
301-600 hours
601-900 hours
901-1200 hours
1201-1500 hours

and general and administrative
overhead. A summary of the costs are
listed below.

APS-CSIR COST OF ONE HOUR OF
TERMINAL SESSION TIME AT THE
PATENT SEARCH AND IMAGE Re-
TRIEVAL FACILITY

The subscription rates were derived
using the $15.00 per hour access charge
previously calculated. There will be no
additional charges or refunds to each
library. For each tier, a discount
mechanism is included in the annual
subscription calculation. For example,
the annual subscriptien rate of $2,250
for Tier I is calculated by taking the
mean average of the annual usage range
(in this case 150 hours is the mean of
zero and 300 hours) and multiplying it
by the $15.00 per hour access charge.
Therefore, for a PTDL in Tier I, any
usage over 150 hours is free to the
library. But if a PTDL in Tier I were to
not use at least 150 hours, the PTO
would not be required to refund the
amount of the subscription fee that was
not used. :

APS-CSIR at the Patent Search and
Image Retrieval Facility (PSIFR)

The costs for one hour terminal :
session time on APS-CSIR at the PSIRF
include license fees that must be paid to
Chemical Abstracts Service (CAS) for its
proprietary text and structure search
software. It is estimated that 40 percent
of the terminal time will be used for text
searching, which requires the search
software from CAS.

Other costs are included for a portion,
projected at 2.25 percent, of the lease of
a computer mainframe for memory
storage purposes; additional personnel
for the PSIRF and the Office of
Computer and Telecommunications
Operations; computer acquisition,
installation, and maintenance; supplies
and equipment dedicated to public use;

Cost element Total cost

Compensation and Benefits
Additional Hardware and Main-
frame Costs

$250,813

226,792
25,000
10,512

25,366

538,483
41,759
General & Admin Overhead @

65,695

645,937
13,000
49.68

Total Cost

Estimated Annual Usage (hours) .

Unit Cost (per hour)

Rounded Fee Amount (per hour-
prorated)

50.00

A comparison of existing and revised
fee amounts is included as an Appendix
to this notice of final rulemaking.

In order to ensure clarity in the
implementation of the revised fees, a
discussion of specific sections is set
forth below.

Discussion of Specific Rules

37 CFR 1.16 National Application
Filing Fees

Section 1.16, paragraphs (a), (b), (d),
and (f)—(i), is revised to adjust fees
established therein to reflect
fluctuations in the CPL

37 CFR 1.17 Patent Application
Processing Fees

Section 1.17, paragraphs (b)-(g) and
(m), is revised to adjust fees established
therein to reflect fluctuations in the CPL

Section 1.17, paragraphs (j), and (n}-
(p), is revised to adjust fees established
therein to recover costs.

37 CFR 1.18 Patent Issue Fees

Section 1.18, paragraphs (a)-(c), is
revised to adjust fees established therein
to reflect fluctuations in the CPL

37 CFR 1.20 Post-issuance Fees
Section 1.20, paragraphs (c), (i)(1),
and (j), is revised to adjust fees
established therein to recover costs.
Section 1.20, paragraphs (e)-(g), is
revised to adjust fees established therein
to reflect fluctuations in the CPL

37 CFR 1.21 Miscellaneous Fees and
Charges

Section 1.21 is amended to remove
paragraph (p).
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37 CFR 1.445 International
Application Filing, Processing, and
Search Fees

Section 1.445, paragraph (a), is
revised to adjust the fees authorized by
35 U.S.C. 376 to recover costs.

37 CFR 1.482 International
Preliminary Examination Fees

Section 1.482, paragraphs (a)(1) and
(a)(2)(ii), is revised to adjust the fees
authorized by 35 U.S.C. 376 to recover
costs.

37 CFR 1.492 National Stage Fees

Section 1.492, paragraphs (a), (b) and
(d), is revised to adjust fees establithed
therein to reflect fluctuations in the CPIL.

Response to Comments on the Rules

Patent Fee Increase

A notice of proposed rulemaking to
adjust patent fees was published in the
Federal Register on May 27, 1994, at 59
FR 27519, and in the Official Gazette on
June 7, 1994, at 1163 OG 14.

A public hearing was held on June 28,
1994. Three comments were received
and considered in adopting the rules set
forth herein.

Comments: The respondents,
although not objecting to the three
percent fee increase, strongly oppose
any fee increase for the purpose of
making up patent fee surcharge money
that is being withheld from the PTO.

The respondents support the
Administration’s proposal to ensure that
all user fees assessed by the PTO are
used exclusively by the PTO.

Response: The Omnibus Budget
Reconciliation Act of 1990 (Pub, L. 101—
508) requires the PTO, in fiscal year
1995, to collect $107 million in patent
fee surcharges and to deposit these
collections to the Patent and Trademark
Office Fee Surcharge Fund. In the past,
Congress has only appropriated part of
these deposits back to the PTO. Deposits
not made available to the Office reside
in the Fund. To date, the reserve in the
Fund is slightly in excess of $35
million. For fiscal year 1995, the PTQ
requested that all patent fees be
provided directly to the Office, thereby
eliminating reliance on appropriations
from the Fee Surcharge Fund. This
language will not be enacted. The House
of Representatives has recommended
that an additional $18.7 million in
Patent fee surcharges not be made
available to the Office in fiscal year
1995. Final action on the 1995
éppropriations bill is pending. The
Administration does not propose to
Increase patent fees in fiscal year 1995
other than the increase that reflects

fluctuations in the Consumer Price
Index.

Collection of the Fee for Access to APS-
Text at the PTDLs

A fee for access to APS-Text at a
PTDL was set in the final rule package

‘published in the Federal Register on

August 21, 1992 (57 FR 38189). The
final rule became effective October 1,
1992, On that date, the fee took effect
but collection was immediately
suspended by the Commissioner to
provide additional time to solicit input
from the private sector on alternative
collection methods, and other options
for accessing patent search and retrieval
in the Libraries.

The Office received six comments.

Comment: Two respondents stated
that many of the PTDLs already have
considerable experience in collecting
fees for access to on-line patent and
trademark services provided by private
sector vendors. They suggested that
mechanisms already in place could be
adapted to the collection of fees for
PTO-provided services.

These respondents also suggested that
the PTO procure access for the PTDLs
to private sector on-line patent and
trademark services, using a Federal
procurement mechanism, such as
Fedlink.

Response: The PTO encourages the
PTDLs to provide a variety of patent and
trademark services for their patrons.
However, the PTDLs are not required to
provide access to private sector on-line
services, and the PTO can only provide
support and training to the PTDLs for
products and services it develops.

In the case of APS access,
participation on the part of the PTDLs
will be voluntary. With respect to other
services, the PTDLs will make the
decision as to which ones best fit the
needs of their user communities.
Fedlink, which provides on-line
services to Government agencies, cannot
extent its charter to include the PTDLs.

Under the proposed subscription
method, libraries should develop
policies and procedures which best suit
their particular circumstances.

Comment: One respondent suggested
that the access to APS be expanded
beyond the PTDLs, with a small fee for
general use, and discounted fees for
independent inventors and/or off-peak
usage.

Response: At this time, allowing
direct access by the public would
impact internal PTO operations. Access
at PTDLs will ensure usage in a
controlled environment, where end-
users will have access to knowledge and
skills of trained librarians.

Comment: One respondent suggested
that the PTO permit voluntary
participation by the individual PTDLs.

Response: Participation on the part of
the PTDLs will be voluntary. The level
of participation by the PTDLs will not
affect their relationship with the PTO in
any manner.

Comment: One respondent suggested
that the PTO provide access to APS-Text
on a subscription basis. This method
would set a fee for anticipated usage
over a determined period of time.

Response: The PTO will provide
access to APS-Text to the PTDLs on an
annual subscription basis. All of the
libraries will have the option of
subscribing. Each library that chooses to
subscribe will establish a policy for
providing the public with access to
APS-Text.

Comment: One respondent suggested
that the PTO set up a system that allows
users to input credit or debit card
numbers.

Response: Currently, the PTO is
studying this collection option. The
current equipment in use does not allow
access via a credit or debit card. This
option may be feasible in the near
future.

Other Considerations

This final rule change is in conformity
with the requirements of Executive
Order 12612, and the Paperwork
Reduction Act of 1980, 44 U.S.C. 3501,
et seq. There are no information
collection requirements relating to these
patent fee rules. This final rule has been
determined to be significant for
purposes of Executive Order 128686.

The PTO has determined that this
final rule change has no Federalism
implications affecting the relationship
between the National Government and
the States as outlined in Executive
Order 12612.

The General Counsel of the
Department of Commerce has certified
to the Chief Counsel for Advocacy,
Small Business Administration, that the
final rule change would not have a
significant impact on a substantial
number of small entities (Regulatory
Flexibility Act, Pub. L. 96-354). The
final rule change increases fees by
changes in the CPI as authorized by 35
U.S.C. 41(1). The principal impact of the
major patent fees has already been taken
into account in 35 U.S.C. 41(h), which
provides small entities with a 50-
percent reduction in the major patent
fees.

List of Subjects in 37 CFR Part 1

Administrative practice and
procedure, Inventions and patents,
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Reporting and record keeping PART 1—RULES OF PRACTICE IN Authority: 35 U.S.C. 6, unless otherwise
requirements, Small businesses. PATENT CASES noted.
2. Section 1.16 is amended by revising
1. The authority citation for 37 CFR paragraphs (a), (b), (d), and (f) through
Part 1 continues to read as follows: (i) to read as follows:

For the reasons set forth in the
preamble, the PTO is amending title 37
of the Code of Federal Regulations,
Chapter 1, Part 1, as set forth below. §1.16 National application filing fees.

{a) Basic fee for filing each application for an original patent, except design or plant cases:
By a small entity (§1.9(f)) $365.00
By other than a small entity 730.00
(b) In addition to the basic filing fee in an original application, for filing or later presentation of each independent claim in
excess of 3: .
By & small entity (§ 1.8(f)) 38.00
By other than a small entity 76.00

* * »

(d) In addition to the basic filing fee in an original application, if the application contains, or is amended to contain, a
multiple dependent claim(s), per application:
By a small entity (§1.9(f)
By other than a small entity
(If the additional fees required by paragraphs (b), (c), and (d) of this section are not paid on filing or on later presentation
of the claims for which the additional fees are due, they must be paid or the claims canceled by amendment prior to the
expiration of the time:period set for response by the Office in any notice of fee deficiency.)

* » * » *

(f) For filing each design application:
By a small entity (§ 1.9(f)) Seterne 150.00
By other than a small entity 300.00
(g) Basic fee for filing each plant application:
By a small entity (§ 1.8(f)) 245.00
By other than a small entity 490.00
(h) Basic fee for filing each reissue application:
By a small entity (§1.9(f)) 365.00
By other than a small entity ..., : 730.00
(i) In addition to the basic filing fee in a reissue application, for filing or later presentation of each independent claim
which is in excess of the number of independent claims in the original patent:
By a small entity (§1.9(f)) 38.00
By other than a small entity 76.00

3. Section 1.17 is amended by revising paragraphs (b) through (g), (j), and (m) through (p) read as follows:
§1.17 Patent application processing fees.

* - * * *®

(b) Extension fee for response within second month pursuant to §1.136(a):

By a small entity (§1.9(f)) $185.00

By other than a small entity ... 370.00
(c) Extension fee for response within third month pursuant to §1.136(a):

By a small entity (§1.9(f)) 435.00

By other than a small entity 870.00
{d) Extension fee for response within fourth month pursuant to §1.136(a):

By a small entity (§1.9(f)) 680.00

By other than a small entity 1,360.00
{e) For filing a notice of appeal from the examiner to the Board of Patent Appeals and Interferences:

By a small entity (§1.9(f)) . AR ; 140.00

By other then a small entity 280.00
(f) In addition to the fee for filing a notice of appeal, for filing a brief in support of an appeal:

By a small entity (§ 1.2(f)) 140,00

By other than a small entity 280.00
(g) For filing a request for an oral hearing before the Board of Patent Appeals and Interferences in an appeal under 35

U.S.C. 134
By a small entity §1.9(f)) . 120.00
By other than a small entity 240.00

() For filing a petition to institute a public use proceeding under §1.192 .... 1,390.00

. * = *

(m) For filing a petition:
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(1) For revival of an unintentionally abandoned application, or
(2) For the unintentionally delayed payment of the fee for issuing a patent:
By a small entity (§1.9(f))

(n) For requesting publication of a statutory invention registration prior to the mailing of the first examiner’s action pursu-
ant to §1.104—$840.00 reduced by the amount of the application basic filing fee paid.

(o) For requesting publication of a statutory invention registration after the mailing of the first examiner’s action pursuant
to §1.104—8§1,690.00 reduced by the amount of the application basic filing fee paid.

(p) For submission of an information disclosure statement under §1.97(c)

4. Section 1.18 is revised to read as follows:

§1.18 Patent issue fees.

(a) Issue fee for issuing each original or reissue patent, except a design or plant patent:
By a small entity (§ 1.9(f))

fee for issuing a design patent:

By othe

(c) Issue fee for issuing a plant patent:
By a small entity (§1.9(f))
By other than a small entity

5. Section 1.20 is amended by revising paragraphs (c), (e) through (g), (i)(1), and (j) to read as follows:

§1.20 Postissuance fees.

* * -

(c) For filing a request for reexamination (§ 1.510(a))

» * -

(¢) For maintaining an original or reissue patent, except a design or plant patent, based on an application filed on or after
December 12, 1980, in force beyond four years; the fee is due by three years and six months after the original grant:
By a small entity (§1.9(f))
By other than a small entity
(f) For maintaining an original or reissue patent, except a design or plant patent, based on an application filed on or after
December 12, 1980, in force beyond eight years; the fee is due by seven years and six months after the original grant:
By a small entity (§ 1.9(f)
By other than a small entity
(8] For maintaining an original or reissue patent, except a design or plant patent, based on an application filed on or after
December 12, 1980, in force beyond twelve years; the fee is due by eleven years and six months after the original grant:
By a small entity (§ 1.9(f))

*

) e B
(1) unavoidable

(j} For filing an application for extension of the term of a patent (§ 1.740)

§1.21 [Amended]

6. Section 1.21 is amended by removing paragraph (p).
7. Section 1.445 is amended by revising paragraph (a) to read as follows:

§1.445 Intemational application filing, processing and search fees.

(a) "ffhe following fees and charges for international applications are established by the Commissioner under the authority
of 35 U.S.C. 376:
(1) A transmittal fee (see 35 U.S.C. 361(d) and PCT Rule 14)
(2) A search fee (see 35 U.S.C. 361(d) and PCT Rule 16) where:
(i) No corresponding prior United States national application with basic filing fee has been filed
(ii) A corresponding prior United States national application with basic filing fee has been filed .
(3) A supplemental search fee when required, per additional invention

- » *

8. Section 1.482 is amended by §1.482 International preliminary
revising paragraphs (a)(1) and (a)(2)(ii) examination fees.
to read as follows: fa); Xt s

605.00
1,210.00

$605.00
1,210.00

210.00
420.00

305.00
610,00

$2,320.00

480.00
960.00

965.00
1,930.00

1,450.00
2,900.00

1,030.00
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(1) A preliminary examination fee is due on filing the Demand:
(i) Where an international search fee as set forth in §1.445(a)(2) has been paid on the international application to the
United States Patent and Trademark Office as an International Searching Authority, a preliminary examination fee of $460.00
(i) Where the International Searching Authority for the international application was an authority other than the Unit-
ed States Patent and Trademark Offfice, a preliminary examination fee of 690.00
(2) .« * %
(ii) Where the International Searching Authority for the international application was an authority other than the Unit-
ed States Patent and Trademark Office 240.00

9. Section 1.492 is amended by revising paragraphs (a) (1) through (5), (b), and (d) to read as follows:
§1.492 National stage fees.

- - L4 * - »

(ﬂ) o o

(1) Where an international preliminary examination fee as set forth in §1.482 has been paid on the international applica-
tion to the Untied States Patent and Trademark Office:
By a small entity (§1.9(f))

By other than a small entity

(2) Where no international preliminary examination fee as set forth in §1.482 has been paid to the United States Patent
and Trademark Office, but an international search fee as set forth in §1.445(a)(2) has been paid on the international
application to the United States Patent and Trademark Office as an International Searching Authority:

By a small entity (§ 1.9(f))
By other than a small entity ..

(3) Where no international preliminary examination fee as set forth in §1.482 has been paid and no international search
fee as set forth in §1.445(a}(2) has been paid on the international application to the United States Patent and Trade-
mark Office:

By a small entity (§ 1.9(f))
By other than a small entity

(4) Where an international preliminary examination fee as set forth in § 1.482 has been paid to the United States Patent
and Trademark Office and the international preliminary examination report states that the criteria of noveity, inventive
step (non-obviousness), and industrial applicability, as defined in PCT Article 33 (1) to (4) have been satisfied for all
the claims presented in the application entering the national stage (see §1.496(b)):

By a small entity (§1.9(f))
By other than a small entity &

(5) Where a search report on the inte
nese Patent Office:

By a small entity (§ 1.9(f)) ....

By other than a small entity ....
(b) In addition to the basic national fee, for filing or later presentation of each independent claim in excess of 3:

By a small entity (§ 1.9(f)) o

By other than a small entity

= *

{d) In addition to the basic national fee, if the application contains, or is' amended to contain, a multiple dependent
claim(s), per application:
By a small entity (§1.9()) 120.00
By other than a small entity 240,00

Dated: August 18, 1994.
Bruce A. Lehman,

Assistant Secretary of Commerce and
Commissioner of Patents and Trademarks.

Appendix to This Final Rule

Note: The following appendix will not
appear in the Code of Federal Regulations.

APPENDIX A.—COMPARISON OF EXISTING AND REVISED FEE AMOUNTS

Description

Basic Filing Fee
Basic Filing Fee (Small Entity)
Independent Claims
Independent Claims (Small Entity) ....
Claims in Excess of 20
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APPENDIX A.—COMPARISON OF EXISTING AND REVISED FEE AMOUNTS—Continued

: October
Description 1993

Claims in Excess of 20 (Small Entity) 11
Muttiple Dependent Claims .. - 230
Muttiple Dependent Claims (Small Entity) 115
Surcharge—Late Filing Fee 130
Surcharge—Late Filing Fee (Small Entity) 65
Design Filing Fee 290
Design Filing Fee (Smalt Entity) 145
Plant Filing Fee - 480
Plant Filing Fee (Small Entity) > 240
Reissue Filing Fee 710
Reissue Filing Fee (Small Entity) 355
Reissue Independent Claims 74
Reissue Independent Claims (Small Entity) 37
Reissue Claims in Excess of 20 .. 22
Reissue Claims in Excess of 20 (Smalt Entity) 11
Extension—First Month
Extension—First Month (Small Entity) 55
Extension—Second Month 360
Extension—Second Month (Small Entity) 180
Extension—Third Month ; 840
Extension—Third Month (Smalt Entity)
Extension—Fourth Month 1,320
Extension—Fourth Month (Small Entity) 660
Notice of Appeal
Notice of Appeal (Small Entity)
Filing a Brief
Filing a Brief (Small Entity)
Request for Oral Hearing
Request for Oral Hearing (Smalt Entity)
Petition—Not All inventors
Petition—Coirection of Inventorship
Petition—Decision on Questions
Petition—Suspend Rules
Petition—Expedited License
Petition—Scope of License
Petition—Retroactive License
Petition—Refusing
Petition—Refusing Maintenance Fee—Expired Patent
Petition—Interference
Petition—Reconsider Interference
Petition—Late Filing of Interference
Petition—Correction of Inw
Petition—Refusal to Publish SIR
Petition—For Assignment
Petition—For Application .
Petition—Late Priority Papers
Petition—Suspend Action
Petition—Divisional Reissues to Issue Separately
Petition—or Interference Agreement
Petition—Amendment After Issue
Petition—Withdrawal After Issue
Petition—Defer Issue
Petition—Issue to Assignee
Petition—Accord a Filing Date Under § 1.53
Petition—Accord a Filing Date Under § 1.60
Petition—Accord a Filing Date Under § 1.62
Petition—Make Application Special
Petition—Public Use Proceeding
Non-English Specification
Petition—Revive Abandoned Appl
Petition—Revive Abandoned Appl. (Small Entity)

Petition—Revive Unintentionally Abandoned Appl .........eccueoiveennrerennn.
Petition—Revive Unintent Abandoned Appl. (Small Entity)

SIR—Prior to Examiner's Action
SIR—After Examiner's Action
Submission of an information Disciosure Statement (§1.97) ...
Issue Fee
Issue Fee (Small Entity)
Design Issue Fee
Design Issue Fee (Small Entity)
Plant [ssue Fee

E

—
o~
e

28823828
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APPENDIX A.—COMPARISON OF EXISTING AND REVISED FEE AMOUNTS—Continued

37 CFR

Description

October
1993

1
1.19(a)(1)() ....
1.19(a)(1)(ii) ....
1.19(a)(1)(i) ...
1.18(a)(2)
1.19{a)(3)(i) ....
1.18(b)(1)(i) ....
1.19(b) (1)) ...
1.19(b)(2)
1.19(b)(3) ....
1.19(b)(4) ...
1.19(c)

1.18(d) ...
1.19(e) ...
1.19(f)

1.18(9) ....
1.19(h) ....
1.20(a) ....
1.20(c) ....
1.20(d) ....
1.20(d) ....
1.20(e) ....
1.20(e) ....
1.20(f)

1.20(f)

1.20(q) ...
1:20(g) ...
1.20(h) ....
120(h) .eees
1.20(i)(1
1.20(1)(2)
1.20()
1.21(@)(1) ...-
1.21(a)(2) ....
1.21(a)(3) ....
1.21(a)(4) ...
1.21(a)(4) ....
1.21(a)(5) ...
1.21(a)(6) ....
1.21(b)(1) ....
1.21(b)(2) ...
121(b)(3) ....
121(C) avenee
1.21(d) ....
1.21(e) ...-
1.21(Q) .-.r
1.21(h) ....
1.21(i)

1.21()

1.21(k) ....
1.21(k) ....
1.21(k) ....
1.21()

1.21(m) ...
1.21(n) ....
1.21(0) ....

1.445(a)(1)
1.445(a)2)(i) ....
1.445(a)(2)(ii) ...
1.445(a)(3)
1.482(@)(1)(i) ...
1.482(a)(1)(ii) ...
1.482(@)(2)() ....
1.482(a)(2) i) ...
1.492(a)(1)
1.492(a)(1)
1.492(a)(2)
1.492(a)(2)

1.492(a)(3)

Plant Issue Fee (Small Entity) .
Copy of Patent

Patent Copy—Expedited Local Service

Patent Copy Ordsred Via EOS—Expedited Service ..
Plant Patent Copy

Copy of Utility Patent or SIR in Color

Certified Copy of Patent Application as Filed

Certified Copy of Patent Application as Filed, Expedited

Cert or Uncert Copy of Patent-Related File Wrapper/Contents ...

Cert. or Uncert. Copies of Office Records, per Document

For Assignment Records, Abstract of Title and Certification
Library Service

List of Patents in Subclass

Uncertified Statement—Status of Maintenance Fee Payment .
Copy of Non-U.S. Patent Document

Comparing and Certifying Copies, Per Document, Per Copy ..
Duplicate or Corrected Filing Receipt

Certificate of Correction

Reexamination

Statutory Disclaimer

Statutory Disclaimer (Small Entity) ...

Maintenance Fee—3.5 Years

Maintenance Fee—3.5 Years (Small Entity) ...

Maintenance Fee—7.5 Years

Maintenance Fee—7.5 Years (Small Entity) ...

Maintenance Fee—11.5 Years

Maintenance Fee—11.5 Years (Small Entity) ....
Surcharge—Maintenance Fee—6 Months
Surcharge—Maintenance Fee—6 Months (Small Entity) .....
Surcharge—Maintenance After Expiration—Unavoidable ....
Surcharge—Maintenance After Expiration—Unintentional ...
Extension of Term of Patent
Admission to Examination
Registration to Practice
Reinstatement to Practice
Certificate of Good Standing

Certificate of Good Standing, Suitable Framing
Review of Decision of Director, OED
Regrading of Examination

Establish Deposit Account

Service Charge Below Minimum Balance
Service Charge Below Minimum Balance

Filing a Disclosure Document
Box Rental

International Type Search Report
Self-Service Copy Charge
Recording Patent Property ....
Publication in the OG

Labor Charges for Services
Unspecified Other Services

Terminal Use APS-TEXT by the PTDL’s ....
Terminal Use APS-CSIR
Retaining Abandoned Application .

Processing Returned Checks

Handing Fee—incomplete Application

Terminal Use APS-TEXT
Coupons for Patent and Trademark Copies ...

Handing Fee—Withdrawal SIR
Transmittal Fee

PCT Search Fee—No U.S. Application

PCT Search Fee—Prior U.S. Application ....
Supplemental Search

Preliminary Exam Fee

Preliminary Exam Fee

Additional Invention
Additional Invention

Preliminary Examining Authority

Preliminary Examining Authority (Small Entity)

Searching Authority
Searching Authority (Small Entity)

PTO Not ISA nor IPEA

295
3

6
25
12
24
12
24
150
25
25
50

10

m e~
o

B . e - e

N
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D RS S S S S S TS S S
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APPENDIX A.—COMPARISON OF EXISTING AND REVISED FEE AMOUNTS—Continued

37 CFR £33 October October
Section Description 1993 1994
1.492(a)(3) coreenr PTO Not ISA nor IPEA (SMall ENRY) ....oueeeneceeeerrreeeeseesoseosossseseoseees oo 475 490
402(aN4) o csanietinatiommrivmamrisnies e D B e R N s, s N 20 92
1,492(a)(4) Claims—IPEA (Small Entity) 45 46
1.492(a)(5) Filing with EPO/JPO Search Report 3 830 850
1.492(a)(5) Filing with EPOMJPO Search Report (Small Entity) woo..ceovvecierrernnonnroeo 415 425
Claims—Extra Individual (OVEF 3) .vevecoreeeecoeeomsersscesrscernson.. 74 76
Claims—Extra Individual (Over 3) (Small T R e 37 38
Claime=—ExtraTatali(Oves 205 e i e o T Ty 22 ("
Claims—Extra Total (Over 20) (Smal Enfity) «ocoeceveemeereomsoomsossoe e, 11 )
Claims—Multiple DEPendents ..............ccrvveeeremserssmssmoonns . 230 240
1.402(d) ...... Claims—Multiple Dependents (SMall ENTY) ..o.v...evo.eeeeeeeeeesoseoeooooss 115 120
1.492(e) ..... SRR SL... . s e SR Sl o 130 M
1492(8) ...oveenes Surcharge (Small Entity) ..... 65 " .
FAB2T) .oveesessereibemtabencrossseesbedaesnrs ot English Translation—After 20 Months 130 (")
2.6a)(1) 2eeemmne Application for Registration, Per Class Sovigersed 245 M
26(a)(2) Amendment to Allege Use, Per Class 100 M
2.6(a)(3) Statement of Use, Per Class .............. e e 100 (@)
2.6(a)(4) .. Extension for Filing Statement of Use, Per CIass ....i......co..ooooovooooooos 100 ("
2.6(a)(5) .. Application for Renewal, Per Class 300 (")
2.6(a)(6) Surcharge for Late Renewal, Per CIBSS ......o.voecuereooomereososoeooooooooooe 100 (")
2.6(a)(7) Publication of Mark Under § 12(c), Per Class 100 (")
2.6(a)(8) ...... : Issuing New Certificate of PIODNSHBHON ccrmevierrecerismmet cdics ahe 100 (")
25(8)(9) < vsersrrirn A TR e Certificate of Correction of Registrant’s Error ... 100 (')
2.6{a)(10) Fiting Disclaimer to Registration 100 W]
2.6(a)(11) Filing Amendment to Registration . ¢ 100 ")
28aK12) i Filing Affidavit Under Section 8, Per Class 100 (")
2.6(a)(13) .... Filing Affidavit Under Section 15, Per Class 100 (")
26(a)(14) Filing Affidavit Under Sections 8 & 15, Per Class ...................... . 200 (")
28(2)(15) oot sssimsescssncese | POUUONS 10 the COMMISSIONGY vvevvcenreererecemsseems oo eeos oo 100 )
26(a)(16) ..ccnnes Petition to Cancel, Per Class £ 200 @)
26(a)(17) ...... Notice of Opposition, Per Class + 200 ")
2B(B)(18) wc.oiom it e e e e o Ex Parte Appeal to the TTAB, Per Class ... veeeerrerrorinnn, 7 100 (")
26(a)(19) ... Dividing an Application, Per New Application Created ... 100 4
2.6(b)(1)(i) Copy of Registered Mark 3 (")
ZHD)(1)(H). csmismrlesii Gt WP S Copy of Registered Mark, Expedited ............ccooooweuerorrernnns 6 "
26(0) (1) (i) +vevenes Copy of Registered Mark Ordered, Via EOS, Expedited, SVC w.o.ooooooo...o.... 25 (")
28(b)(2)()) - Certified Copy of TM Application as Filed .......................... 12 (")
26(0)2)(11) rerrenn Certified Copy of TM Application as Filed, Expedited .............................. 24 (1)
EBD)(3) ..o N N Cert. or Uncert. Copy of TM-Related File Wrapper/Contents 50 "
26(0)4)(1) ....... Cert. Copy of Registered Mark, Title or Status ...................... 10 "
2.8(b)(4)(#i) Cert. Copy of Registered Mark, Title or Status—Expedited 20 (")
A R v A G G Certified or Uncertified Copy of TM RECOITS .cecuivreeerrenreerererrsoseeesssoens, 25 ()
2.6(b)(6) .... Recording Trademark Property, Per Mark, Per Document ............ocoo........ 40 M
26(b)(6) weuvree For Second and Subsequent Marks in Same Document ..o, 25 )
26(0)(7) veunse For Assignment Records, Abstracts of Title and Cert . 25 (")
2.6(D)(8) eerurvrren Terminal Use X-SEARCH . 40 ")
2.6(5)(9) ... Self-Service Copy Change 025 ()
28(b)(10) .. Labor Charges for Services 30 ()
2.8(b)(11) Unspecified Other Services ...... P TR Sl A A T g s = i 3 )

(") These fees are not affected by this rulemaking.
() Actual cost,
(%) Subscription.

nonattainment area PM-19 SIP for
Pinehurst, Idaho.

DATES: This final rule will be effective

[FR Doc. 94-20900 Filed 8-24-94: 8:45 am) ACTION: Final rule.
BILLING CODE 3510-16-M

—_— SUMMARY: Environmental Protection

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
(102-1-5552a; FRL-5012-8]

Approval and Promulgation of State

Implementation Plans: Idaho

AGENCY: Environmental Protection
Agency.

Agency (EPA] approves the State
Implementation Plan (SIP) submitted by
the State of Idaho for the purpose of
bringing about the attainment of the
national ambient air quality standards
(NAAQS) for particulate matter with an
aerodynamic diameter less than or equal
to a nominal 10 micrometers (PM-10).
The implementation plan was submitted
by the State and satisfied certain Federal
requirements for an acceptable moderate

on October 24, 1994 unless adverse or
critical comments are received by
September 26, 1994. If the effective date
is delayed, timely notice will be
published in the Federal Register.

ADDRESSES: Written comments should
be addressed to: Montel Livingston,
Environmental Protection Agency, 1200
Sixth Avenue, AT-082, Seattle,
Washington 98101.
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————

Documents which are incorporated by
reference are available for inspection
during normal business hours at the Air
and Radiation Docket and Information
Center, Environmental Protection
Agency, 401 M Street SW., Washington,
DC 20460, Copies of material submitted
to EPA may be examined during normal
business hours at the following
locations: Environmental Protection
Agency, 1200 Sixth Avenue, Seattle,
WA 98101, and the State of Idaho
Division of Environmental Quality, 1410
N. Hilton, Boise, ID 83720.

FOR FURTHER INFORMATION CONTACT:
Stephen Fry, Environmental Protection
Agency, 1200 Sixth Avenue, AT-082,
Seattle, Washington 98101, (206) 553—
2575.

SUPPLEMENTARY INFORMATION:

I. Background

The Shoshone County, Pinehurst,
Idaho area was designated
nonattainment for PM~10 and classified
as moderate under sections 107(d)(4)(B)
and 188(a) of the Clean Air Act, upon
enactment of the Clean Air Act
Amendments of 19901 (see 56 FR 56694
(November 6, 1991) and 40 CFR 81.313
(codified air quality designation for the
Pinehurst area)). The air quality
planning requirements for moderate
PM-10 nonattainment areas are set out
in subparts 1 and 4 of title I of the Act.2
EPA has issued a ‘“General Preamble”
describing EPA's preliminary views on
how EPA intends to review SIP’s and
SIP revisions submitted under title I of
the Act, including those State submittals
containing moderate PM-10
nonattainment area SIP requirements
(see generally 57 FR 13498 (April 16,
1992) and 57 FR 18070 (April 28,
1992)). Because EPA is describing its
interpretations here only in broad terms,
the reader should refer to the General
Preamble for a more detailed discussion
of the interpretations of title I advanced
in this proposal and the supporting
rationale. In this rulemaking action on
the State of Idaho’s moderate PM-10 SIP
for the Pinehurst nonattainment area,
EPA is applying its interpretations
taking into consideration the specific
factual issues presented. Additional

1 The 1990 Amendments to the Clean Air Act
made significant changes to the Act. Ses Public Law
No. 101-549, 104 Stat. 2399. References herein are
ta the Clean Air Act, as amended (“the Act" or
“CAA”). The Clean Air Act is codified, as amended,
in the U.S. Code at 42 U.S.C. 7401, et seq.

2 Subpart 1 contains provisions applicable to
nonattainment areas generally and subpart 4
contains provisions specifically applicable to PM-
10 nonattainment areas. At times, subpart 1 and
subpart 4 overlap or conflict. EPA has attempted to
clarify the relationship among these provisions in
the “General Preamble” and, as appropriate, in
today's notice and supporting information.

information supporting EPA’s action on
this particular area is available for
inspection at the address indicated
above.

Those states containing initial
moderate PM-10 nonattainment areas
(those areas designated nonattainment
under section 107(d)(4)(B)) were
required to submit, among other things,
the following provisions by November
15, 1991:

1. Provisions to assure that reasonably
available control measures (RACM)
(including such reductions in emissions
from existing sources in the area as may
be obtained through the adoption, at a
minimum, of reasonably available
control technology (RACT)) shall be
implemented no later than December
10, 1993;

2. Either a demonstration (including
air quality modeling) that the plan will
provide for attainment as expeditiously
as practicable but no later than
December 31, 1994, or a demonstration
that attainment by that date is
impracticable;

3. Quantitative milestones which are
to be achieved every three years and
which demonstrate reasonable further
progress (RFP) toward attainment by
December 31, 1994; and

4. Provisions to assure that the control
requirements applicable to major
stationary sources of PM-10 also apply
to major stationary sources of PM-10
precursors except where the
Administrator determines that such
sources do not contribute significantly
to PM-10 levels which exceed the
NAAQS in the area (see sections 172(c),
188, and 189 of the Act).

States with initial moderate PM-10
nonattainment areas were required to
submit a permit program for the
construction and operation of new and
modified major stationary sources of
PM-10 by June 30, 1992 (see section
189(a) of the CAA). This permit program
element, also known as the New Source
Review (NSR) program, was submitted
by the State of Idaho on May 17, 1994.
EPA notified Idaho in a June 10, 1994
letter to the Administrator of the Idaho
Division of Environmental Quality that
the NSR program submittal was
complete. EPA is currently in the
process of reviewing the NSR program
to determine if the program meets the
requirements of the CAA. EPA intends
to take action on Idaho's NSR program
when EPA has completed its review.

In addition, states containing initial
moderate PM—10 nonattainment areas
were required to submit contingency
measures by November 15, 1993, which
become effective without further action
by the State or EPA upon a
determination by EPA that the area has

failed to achieve RFP or to attain the
PM-10 NAAQS by the applicable
statutory deadline (see section 172(c)(g)
and 57 FR 13543-13544). Contingency
measures for the Pinehurst PM—-10
nonattainment area have not yet been
submitted by IDEQ. A findings letter,
dated January 13, 1994, was mailed to
the Governor of Idaho which informed
him that the State had failed to make the
required PM-10 contingency measures
submittal for Pinehurst. The State has
until July 13, 1995 to correct this
deficiency for Pinehurst, or it will face
Federal highway or offset sanctions (ses
section 179 of the CAA and 58 FR 51270
(October 1, 1993)).

EPA intends to take action on the
contingency measures for the Pinehurst
PM-10 nonattainment area when this
requirement is submitted or intends to
impose sanctions in the event this
deficiency is not corrected.

11. This Action

Section 110(k) of the Act sets out
provisions governing EPA’s review of
SIP submittal (see 57 FR 13565-13566).
In this action, EPA is granting approval
of the plan revision submitted to EPA
on April 14, 1992. EPA has determined
that the submittal meets the applicable
requirements of the Act, with respect to
moderate area PM—10 submittal.

Analysis of State Submission

1. Procedural Background

The Act requires states to observe
certain procedural requirements in
developing implementation plans and
plan revisions for submission to EPA,
Section 110(a)(2) of the Act provides
that each implementation plan
submitted by a State must be adopted
after reasonable notice and public
hearing.3 Section 110(]) of the Act
similarly provides that each revision to
an implementation plan submitted by a
State under the Act must be adopted by
such State after reasonable notice and
public hearing.

EPA has also determined whether a
submittal is complete and therefore
warrants further EPA review and action
(see section 110(k)(1) and 57 FR 13565).
EPA’s completeness criteria for SIP
submittals are set out at 40 CFR part 51,
appendix V. EPA attempts to make
completeness determinations within 60
days of receiving a submission.
However, a submittal is deemed
complete by operation of law if a
completeness determination is not made
by EPA six months after receipt of the
submission.

3 Also Section 172(c)(7) of the Act requires that
plan provisions for nonattainment areas meet the
applicable provisions of section 110(a}(2).
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The Idaho Division of Environmental
Quality (IDEQ) held a public hearing on
the Pinehurst PM-10 plan on January
22,1992 in Pinehurst and, after IDEQ
reviewed the oral testimony, the plan
was adopted by the IDEQ Administrator
on April 7, 1892, The submitted plan
was received by EPA on April 14, 1992
as a revision to the SIP.

The SIP revision was reviewed by
EPA to determine completeness shortly
after its submittal, in accordance with
the completeness criteria set out at 40
CFR part 51, appendix V. A letter dated
June 8, 1992 was forwarded to the
Administrator of IDEQ indicating the
completeness of the submittal and the
next steps to be taken in the review
process. In this action EPA is approving
the State of Idaho’s PM-10 SIP
submittal for the Pinehurst PM-10
nonattainment area.

Since the Pinehurst PM-10 SIP
requirements due on November 15, 1991
were not submitted by that date as
required by section 189(a)(2)(A) of the
CAA, EPA made a finding, pursuant to
section 179 of the Act, that the State
failed to submit the SIP revision and
notified the Governor in a letter dated
December 18, 1991 (see 57 FR 19906
(May 8, 1992)). EPA’s June 8, 1992
determination that the State had made
acomplete submittal corrected the
State's failure to submit the PM-10 SIP
requirements for Pinehurst due on
November 15, 1991 and, therefore,
terminated the 18-month sanctions
clock for that deficiency under section
179 of the CAA.

& Accurate Emissions Inventory

Section 172(c)(3) of the Act requires
that nonattainment plan pravisions
include a comprehensive, accurate,
current inventory of actual emissions
from all sources of relevant pollutants in
the nonattainment area. The emissions
inventory should also include a
comprehensive, accurate, and current
inventory of allowable emissions in the
area (see section 110(a)(2)(K) of the
CAA). Because the submission of such
inventories is necessary to an area’s
attainment demonstration (or
demonstration that the area cannot
Practicably attain), the emissions
inventories must be received with the
submission (see 57 FR 13539).

The base year emission inventory
(1988) developed for the Pinehurst
nonattainment area identified the major
sources of PM-10 concentrations during
24~.hour worst case winter days as
residential wood combustion (59%),
fugitive dust (38%) and other sources

o). Annual emissions for 1988 were
fesidential wood combustion (41%),
fugitive dust (38%), building

construction (18%) and other sources
(3%).

EPA is approving the emissions
inventory because it generally appears
to be accurate and comprehensive, and
provides a sufficient basis for
determining the adequacy of the
attainment demonstration for this area
consistent with the requirements of
sections 172(c)(3) and 110(a)(2)(K) of the
Clean Air Act.4 For further details see
the Technical Support Document (TSD).

3. RACM (Including RACT)

As noted, the initial moderate PM-10
nonattainment areas must submit
provisions to assure that RACM
(including RACT) were implemented no
later than December 10, 1993 (see
sections 172(c)(1) and 189(a)(1)(C)). The
General Preamble contains a detailed
discussion of EPA’s interpretation of the
RACM (including RACT) requirement
(see 57 FR 13539-13545 and 13560-
13561).

a. Residential Wood Combustion
Program. Attainment of the 24-hour and
annual standards is based on control
strategies designed to reduce wood
smoke. Attainment is demonstrated
through the establishment of a voluntary
residential wood combustion
curtailment program, wood stove
replacement program and home
weatherization program. The specific
control measures are supported and
enhanced through an aggressive air
pollution public awareness program.
More details regarding these control
measures are as follows:

(1) Episodic Wood Burning
Curtailment Program. The IDEQ is in
charge of declaring episodic voluntary
wood burning curtailments in the
Pinehurst nonattainment area. A
voluntary burn ban is declared when 24-
hour PM-10 levels in the nonattainment
area, as estimated by nephelometer, are
measured to exceed 100 pg/m3. To keep
the public informed regarding
particulate air quality levels, a 24-hour
PM-10 prediction is made for the
Pinehurst/Silver Valley area after an
IDEQ meteorologist calculates lower
atmospheric stability and evaluates
nephelometer, upper air temperature
sounding, snow cover, surface
temperature, delta temperature, wind
speed, cloud cover, National Weather
Service and occasionally commercial
weather service data.

*The EPA issued guidance on PM-10 emissions
inventories prior to the enactment of the Clean Air
Act Amendments in the form of the 1987 PM-10
SIP Development Guidaline. The guidance provided
in this document appears to be consistent with the
amended Act; therefore, EPA may continue to rely
on this guidance (see section 193 of the CAA).

Wood burning advisories are made in
conjunction with the air quality report
and are issued weekdays and, as
necessary on weekends and holidays, by
9 a.m., from November 1 through the
end of February. The advisory is
recorded on a telephone answering
machine for both the public and media.
When a voluntary wood burning
curtailment is declared, the IDEQ
directly contacts the media and
conducts radio and television
interviews to publicize the existence of
a burn ban. Voluntary curtailment
declarations are also carried routinely
by the local radio station and
newspaper.

IDEQ requests a 25 percent emission
reduction credit for its voluntary
curtailment program in the Pinehurst
nonattainment area during 24-hour
worst case periods. The 25 percent
credit is greater than the ten percent
generally suggested by EPA for
voluntary curtailment programs. The
recommended ten percent credit is
viewed by EPA as a “starting point in
assessing the effectiveness of residential
wood combustion control programs.”
However, final judgement of the amount
of credit to be granted is determined by
EPA's regional offices based on the
program features outlined in EPA’s
Guidance Document for Residential
Wood Combustion Emission Control
Measures, September 1989, (EPA—450/
2—-89-015). More than ten percent credit
may be granted based on the program'’s
effectiveness.

IDEQ cites residential wood heating
surveys that were conducted in the Ada
County/Boise PM~10 nonattainment
area, that indicate a 43 percent
effectiveness rate for the voluntary
curtailment program in that part of
Idaho. The State points out in the
Pinehurst SIP that the Pinehurst City
Council adopted a resolution (on
November 11, 1991) supporting the
curtailment program and requesting all
Pinehurst citizens, except those who
must rely on wood burning as their sole
source of heat, to not burn wood during
a curtailment episode. Therefore, the
features of the Pinehurst curtailment
program, the effectiveness data obtained
from Ada County/Boise coupled with
the demonstrated local support for the
curtailment program by the leaders of
Pinehurst is the basis for IDEQ's 25
percent emission reduction claim.
According to IDEQ calculations this 25
percent reduction is equivalent to a PM—
10 emission reduction of 51.3 lbs/day
and a 24-hour PM-10 ambient reduction
of 20 pg/m3,

Based upon the surveys conducted in
Ada County/Boise, the support by
Pinehurst City officials and the recent
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success during the 1992-1993 and
1993-1994 wood burning seasons in
preventing PM-10 concentrations from
exceeding the 24-hour NAAQS, EPA is
satisfied that at least a 25 percent
emission reduction is occurring when
voluntary episodic wood burning
curtailments are declared in Pinehurst.
Therefore, EPA is accepting the 25
percent credit claimed for this control
measure. Further description of this
program and justification for EPA’s
action is set out in the TSD, contained
in the public record corresponding with
this action.

(2) Public Awareness Program. The
wood smoke public awareness program
for the Pinehurst/Silver Valley area
plays a critical role in ensuring that the
residential wood combustion program is
successful, Public awareness of the
problems associated with wood smoke
has a significant effect on how well the
different components of the wood
smoke control program are accepted.
IDEQ has utilized the following
methods to promote public awareness
about the wood smoke problem in
Pinehurst: education brochures for each
household, utility bill inserts,
newspaper articles—public service
announcements (PSA’s), educational
materials for elementary schools,
surveys to determine the level of
awareness and response to programs,
radio interviews, radio PSA’s, outreach
to wood stove dealers and wood/pellet
fuel outlets, and Speakers Bureau
through service clubs and community
meetings. IDEQ’s well-established
public awareness program was
enhanced in 1991, when $14,550 was
awarded by the Pacific Northwest and
Alaska Bioenergy Program to provide
wood energy education in Idaho’s Silver
Valley (which includes Pinehurst). For
the 1993-1994 and 1994-1995
residential heating seasons, a wood
stove advocate has been hired by IDEQ
to serve as an information outlet
regarding wood stove issues and also
track the progress of reducing wood
stove emissions.

IDEQ is claiming a five percent credit
for the Pinehurst wood smoke public
awareness program. This credit is based
upon the increased effectiveness of the
public awareness program since 1991,
the fact that Pinehurst is a small town
(population 1,722 in 1990}—which
makes it relatively easy to keep in
contact with the citizens, and the fact
that IDEQ has hired a Pinehurst wood
stove advocate to work on increasing the
public’s awareness of the availability of
cleaner-burning residential heating
devices.

Considering IDEQ’s aforementioned
reasons for claiming a five percent

emission reduction credit (which equals
a PM-10 emission reduction of 10.8 Ibs/
day, and a 24-hour PM-10 ambient
reduction of 4 pg/m?3), EPA is accepting
the five percent credit requested by the
IDEQ.

(3) Uncertified Wood Stove Change-
out Program. IDEQ is in the process of
replacing 90 uncertified wood stoves in
the Pinehurst nonattainment area with
cleaner heating devices. The uncertified
wood stoves are replaced as part of a
combined Federal assistance grant, and
State and local loan program. Ninety
grants ranging from $500-$1,750 each
will be offered to the residents of
Pinehurst as financial incentive to
replace their uncertified stoves with
natural gas furnaces, pellet stoves or
phase II wood stoves. In addition, 50 of
these participants will be offered low
interest loans, up to a maximum amount
of $1,500 per homeowner, using Idaho
Department of Water Resources (IDWR)
funds. These loans will cover the
additional costs of upgrading the
qualifying resident’s heating system,
including the cost of installation. IDWR
will allow the loans to be paid back over
a five-year period. The combined grant
and loan p will be administered
by the Northern Idaho Community
Action Agency (NICAA).

It is estimated by IDEQ that the
combined grant/loan program will
replace 90 uncertified wood stoves with
40 natural gas furnaces, 25 pellet stoves
and 25 phase II wood stoves. This
change is projected to result in a PM—
10 emission reduction of 43.4 lbs/day
(which equals a 17 pg/m3 24-hour PM~
10 reduction) in the Pinehurst
nonattainment area (based upon a
100%, 95% and 55% emission
reduction credits for replacing
uncertified wood stoves with natural gas
furnaces, pellet stoves and phase II
wood stoves, respectively; a 0.56 Ibs/
day PM~10 emission rate for a
uncertified wood stove in Pinehurst;
and the determination that a PM-10
emission rate of 393 lbs/day equals a 24-
hour ambient PM—-10 concentration of
150 pg/m?3 at Pinehurst).

Thus, IDEQ is estimating that the
wood stove change-out program will
reduce PM-10 emissions from
residential wood combustion devices in
Pinehurst by 16.5 percent (or 43.4 lbs of
PM-10 reduced/day divided by 263.8
1bs of PM-10 emitted on the worst case
day in 1994). EPA believes that the
program will reduce PM-10 emissions
in the Pinehurst nonattainment area
because the program is receiving broad
based support and has secure funding
sources. Therefore, EPA is accepting the
16.5 percent PM-10 emission reduction
credit that IDEQ claims will result from

implementation of the wood stove
change-out program.

(4) Home Weatherization Program.
Wood stove emissions can be reduced
slightly through comprehensive
weatherization programs that result in g
reduction of the amount of fuel utilized.
The Idaho Economic Opportunity Office
offers free weatherization assistance to
low income families. This assistance
takes the form of an energy audit, which
may result in insulation, weather
stripping and heating system
improvements.

ome weatherization improvements
will be applied to all 90 households in
which wood stove change-outs occur,
using loans and grant money from Idaho
Department of Water Resources,
Farmers Home Administration,
Washington Water Power and North
Idaho Community Action Agency's
Weatherization Division. At least 30
other homes will be targeted for
weatherization improvements.

EPA’s Guidance Document for
Residential Wood Combustion Emission
Control Measures, September 1989,
generally recommends less than a five
percent credit for home weatherization
programs. However, IDEQ is claiming an
eight percent credit for the Pinehurst
home weatherization program for the
following three reasons: a. Pinehurst has
a higher than normal percentage of
older, uninsulated homes; b, Shoshone
County, which contains Pinehurst, hasa
high percentage of low income
households, who in the past were
unable to afford weatherization; and c.
Pinehurst's cold winter climate results
in a high number of heating degree days,
which enables a home weatherization
program to have more impact than it
would in an area that possesses a
warmer winter climate,

The eight percent reduction claimed
from the program is only equivalent to
a PM-10 decrease of 3.5 lbs/day (which
equals a daily ambient PM-10 reduction
of 1 pg/m?3). Therefore, this program will
have only a slight impact on PM-10
levels during worst case days.
Nonetheless, in light of IDEQ’s
reasoning that homes in Pinehurst are in
need of weatherization, and that
weatherizing 120 homes will result in
lower fuel consumption and
correspondingly less PM—10 emissions
in the Pinehurst nonattainment area,
EPA is accepting the eight percent credit
claimed by IDEQ.

b. Other Sources. RACM (including
RACT) does not require the imposition
of controls on emissions from sources
that are insignificant (i.e. de minimis)
and does not require the
implementation of all available control
measures where an area demonstrates
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timely attainment and the
implementation of additional controls
would not expedite attainment (see 57
FR 13540-44).

IDEQ has determined, through its
emission inventory analysis of the
nonattainment area, that road dust
contributed 38 percent of the PM-10
concentration on the worst case days in
base year 1988. IDEQ demonstrated
timely attainment of the 24-hour PM-10
NAAQS by controlling wood smoke.
Therefore, RACM does not require road
dust control measures. Furthermore,
RACM does not require the
implementation of controls for
prescribed silvicultural and agricultural
burning for the Pinehurst nonattainment
area, because the area is not
significantly impacted by those
activities on worst case days, according
to the emission inventory analysis.

Similarly, RACT does not require the
implementation of control technology
for sources of PM-10 in the
nonattainment area, because the area is
primarily characterized by residential
and commercial uses which are not
subject to RACT requirements. There are
no major stationary sources operating in
the Pinehurst PM—-10 nonattainment
ared.

A more detailed discussion of the
control measures contained in the SIP
and an explanation as to why certain
available control measures were not
implemented, can be found in IDEQ’s
submittal and in the TSD. EPA has
reviewed IDEQ's submittal and
associated documentation and
concluded that they adequately justify
the control measures to be
implemented. The implementation of
the Pinehurst, Idaho PM-10
nonattainment plan control strategy will
result in the attainment of the PM-10
NAAQS as expeditiously as
practicable—by December 31, 1994. By
this notice, EPA is approving IDEQ’s
control strategy as satisfying the RACM
[including RACT) requirement.

4. Demonstration

Moderate PM-10 nonattainment areas
must submit a demonstration (including
ar quality modeling) showing that the
plan will provide for attainment as
expeditiously as practicable but no later
than December 31, 1994 (see section
189(a)(1)(B) of the Act). The General
Preamble sets out EPA’s guidance on the
use of modeling for moderate area
attainment demonstrations (57 FR
13539). Alternatively, the State must
show attainment by December 31, 1994,
IS impracticable. The 24-hour PM-10
NAAQS is 150 micrograms/cubic meter
(g/m?), and the standard is attained
when the expected number of days per

calendar year with a 24-hour average
concentration above 150 pg/m3 is equal
to or less than one (see 40 CFR 50.6).
The annual PM~10 NAAQS is 50 pg/m?,
and the standard is attained when the
expected annual arithmetic mean
concentration is less than or equal to 50
pg/m3 (id.).

IDEQ utilized an attainment
demonstration for Pinehurst based upon
proportional rollback modeling
supported by a complete emission
inventory, receptor modeling and
WYNDvalley, a non-guideline
dispersion model.

The receptor modeling consisted of
using the Chemical Mass Balance (CMB)
version 7.0 air quality model to analyze
for days during 1988-1990 when 24-
hour PM-10 concentrations were either
elevated or exceeded the NAAQS. CME
results from ten PM-10 filters showe
that on the average residential wood
smoke and fugitive dust were
responsible for 77 and 18 percent,
respectively, of the PM-10 on high
concentration days. The CMB
percentages for residential wood smoke
and fugitive dust are greater and lower,
respectively, than those that were
determined from the emission
inventory, but the CMB analysis still
confirms that residential wood
combustion is the major source of PM-
10 on worst case days in the Pinehurst
nonattainment area. Therefore, these
results support IDEQ’s reliance on wood
smoke control strategies to attain the
PM-10 standard.

The IDEQ used version 3.06 of the
WYNDvalley dispersion model to
simulate PM-10 concentrations in
Pinehurst during a wintertime
stagnation episode. WYNDvalley was
chosen because of the model's ability to
handle both the light wind conditions
and complex terrain that significantly
help trap PM-10 air pollution in the
Pinehurst PM-10 nonattainment area.
Also, the WYNDvalley dispersion model
was used because Pinehurst is
dominated by area sources (wood smoke
and fugitive road dust) and lacks any
major point source impacts. The
modeled stagnation event began on
January 20, 1988 and continued through
January 30, 1988. Pinehurst’s design
value exceedance of 183 pg/m? was
measured on January 28, during this
stagnant period. The WYNDvalley
model showed that the maximum PM-
10 values occurred at or near the
Pinehurst school, agreeing with results
found in the January-March 1989 CMB/
saturation study. Therefore, the model
helped verify that the Pinehurst PM-10
monitor is situated in the area of
maximum PM-10 impact.

The attainment demonstration
indicates that Pinehurst will attain the
24-hour PM-10 NAAQS by December
31, 1994, with the maximum 24-hour
concentration predicted to be 143 pg/m?3
(which is the result of the proposed
control measures reducing the projected
1994 maximum PM-10 emissions from
484.8 to 375.9 lbs/day). h

According to EPA’s review, which
identified incomplete quarterly data in
1986 and corrected for the use of non-
reference PM-10 data in 1986 and 1987
(i.e. Hi-Vol SA321A gravimetric PM-10
sampler), Pinehurst has never violated
the annual arithmetic mean PM~10
standard. The highest valid three-year
annual average at Pinehurst is 46 pg/m3,
during 1987-1989, while the lowest
three-year average is 36 ug/m3, during
1990-1992. Therefore, IDEQ and EPA
believe that because the annual PM—10
standard has never been violated at
Pinehurst, and the 24-hour PM-10
controls have helped reduce annual
concentrations (as evidenced in the
downward trend in the annual average
concentrations), it is reasonable to
predict that the area will continue to
meet the annual standard and the
standard will not be violated in 1994.

EPA is finding that the modeling
analysis is adequate to demonstrate
timely attainment of the PM~10 NAAQS
in Pinehurst. The control strategies used
to achieve attainment are summarized
in the section titled “RACM (including
RACT)." A more detailed description of
the attainment demonstration is
contained in the TSD accompanying
this notice.

It should be noted that the 1997
maintenance demonstration, supplied
by IDEQ, shows that Pinehurst will
remain in attainment for both the 24-
hour and annual PM-10 NAAQS
through 1997. According to IDEQ'’s
calculations, which were partially based
on a 1994 Washington Water Power
residential heating survey for the
Pinehurst area, the maximum 24-hour
PM-10 concentration in 1997 will be
127 pg/m?3. This 1997 24-hour value is
equivalent to a PM-10 emission rate of
332 lbs/day. Furthermore, the annual
arithmetic standard will be maintained
from 19942000, with the maximum
annual average value of 47.2 pg/m?3
(occurring in the year 2000). This
aforementioned concentration is
equivalent to a PM-10 emission rate of
47.0 tons/year. This 1997 maintenance
demonstration satisfies part of the
quantitative milestones/reasonable
further progress requirement (see CAA
section 189(c)).
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5. Quantitative Milestones and
Reasonable Further Progress (RFP)

The PM-10 nonattainment area plan
revisions demonstrating attainment
must contain quantitative milestones
which are to be achieved every three
years until the area is redesignated
attainment and which demonstrate RFP,
as defined in section 171(1), toward
attainment by December 31, 1994 (see
section 189(c) of the CAA).

While section 189(c) plainly provides
that quantitative milestones are to be
achieved until an area is redesignated
attainment, it is silent in indicating the
starting point for counting the first
three-year period or how many
milestones must be initially addressed.
In the General Preamble, EPA addressed
the statutory gap in the starting point for
counting the three-year milestones,
indicating that it would begin from the
due date for the applicable
implementation plan revision
containing the control measures for the
area (i.e., November 15, 1991 for initial
moderate PM-10 nonattainment areas)
(see 57 FR 13539).

As to the number of milestones, EPA
believes that at least two milestones
must be initially addressed. Thus,
submittal to address the SIP revisions
due on November 15, 1891 for the initial
moderate PM—10 nonattainment areas
must demonstrate that two milestones
will be achieved (First milestone:
November 15, 1991 through November
15, 1994; Second milestone: November
15, 1994 through November 15, 1997).

For the initial PM-10 nonattainment
areas that demonstrate attainment, the
emissions reduction progress made
between the SIP submittal (due date of
November 15, 1991) and the attainment
date of December 31, 1994 (46 days
beyond the November 15, 1994
milestone date) will satisfy the first
quantitative milestone. The de minimis
timing differential makes it
administratively impracticable to
require separate milestone and
attainment demonstrations (see 57 FR
13539). For such areas that demonstrate
timely attainment of the PM-10
NAAQS, the second milestone should,
at a minimum, provide for continued
maintenance of the standards.5

5 Section 189(c) of the Act provides that
quantitative milestones are to be achieved “until
the area is redesignated attainment.' However, this
endpoint for quantitative milestones is speculative
because redesignation of an area as attainment is
contingent upon several factors and future events.
Therefore, EPA believes it Is reasonable for States
to initially address at least the first two milestones.
Addressing two milestones will ensure that the
State continues to maintain the NAAQS beyond the
attainment date for at least some pericd during
which an area could be redesignated attainment.
However, in all instances, additional milestones

This SIP demonstrates attainment by
December 31, 1994 and maintenance
through December 31, 1997, satisfying
two milestones. Therefore, the submittal
satisfies the quantitative milestones
currently due. Accordingly, EPA is
approving the SIP for Pinehurst relative
to the quantitative milestone
requirement.

Finally, once a milestone has passed,
the State will have to demonstrate that
the milestone was, in fact, achieved for
the Pinehurst area as provided in
section 189(c)(2) of the Act.

6. PM-10 Precursors

The control requirements which are
applicable to major stationary sources of
PM-10, also apply to major stationary
sources of PM-10 precursors unless
EPA determines such sources do not
contribute significantly to PM-10 levels
in excess of the NAAQS in that area (see
section 189(e) of the Act). The General
Preamble contains guidance addressing
how EPA intends to implement section
189(e) (see 57 FR 13539-13540 and
13541-13542).

The filter analyses (chemical mass
balance) indicated that, on average, less
than 4 percent of the PM-10 mass was
comprised of secondary particulate on
high concentration days. EPA believes
that this is an insignificant portion and,
therefore, is proposing to grant the
exclusion from control requirements
authorized under section 189(e) for
major stationary sources of PM-10
Precursors.

Note that while EPA is making a
general finding for this area about
precursor contribution to PM—-10
NAAQS exceedances, this finding is
based on the current character of the
area including, for example, the existing
mix of sources in the area. It is possible,
therefore, that future growth could
change the significance of precursors in
the area.

7. Enforceability Issues

All measures and other elements in
the SIP must be enforceable by IDEQ
and EPA (see sections 172(c)(6),
110(a)(2)(A) of the CAA and 57 FR
13556). EPA criteria addressing the
enforceability of SIP’s and SIP revisions
are set forth in a September 23, 1987

memorandum (with attachments) from J.

Craig Potter, Assistant Administrator for
Air and Radiation, et. al. (see 57 FR
13541). Nonattainment area plan
provisions must also contain a program
that provides for enforcement of the
control measures and other elements in

must be addressed if an area is not redesignated
attainment.

the SIP (see section 110(a)(2)(C) of the
CAA).

The particular control measures
contained in the SIP are addressed
above under the section headed “RACM
(including RACT).” These control
measures apply to residential wood
combustion activities. The SIP provides
that the control measures for the
affected activities apply throughout the
entire nonattainment area.

The SIP provided that all affected
activities would be in full compliance
with the implementation of applicable
control measures by December 10, 1993,
However, funding problems has delayed
implementation of the wood stove
change-out and home weatherization
programs until the summer of 1994,

IDEQ is responsible for running the
voluntary episodic wood burning
curtailment and public awareness
programs. The curtailment program for
Pinehurst is part of a statewide program
that evaluates air quality and
meteorological parameters in the PM-10
nonattainment areas on a daily basis,
during November 1 through the end of
February, and declares burning bans as
necessary. The public awareness
program is a broad-based strategy
designed for the entire Silver Valley
(which includes the Pinehurst NAA).
IDEQ, through the Pinehurst Particulate
(PM-10) Air Quality Improvement Plan
and supporting documentation,
commits to carrying out the curtailment
and public awareness programs in
Pinehurst. If either of these two
measures are discontinued without EPA
and public approval, then the State of
Idaho would be subject to a findings
letter for non-implementation of an
approved part of the plan (see section
179(a)(4) of the CAA). This in turn
could result in Federal sanctions
imposed against the State and the loss
of State base grant funds.

IDEQ's submittal and the TSD contain
further information on enforceable
requirements. The TSD also contains a
discussion of the personnel and funding
intended to support effective
implementation of the control measures.

8. Contingency Measures

As provided in section 172(c)(9) of the
Act, all moderate nonattainment area
SIP’s that demonstrate attainment must
include contingency measures (see
generally 57 FR 13543-13544). These
measures were required to be submitted
by November 15, 1993 for the initial
moderate nonattainment areas.
Contingency measures should consist of
other available measures that are not
part of the area’s control strategy. These
measures must take effect without
further action by the State or EPA, upon
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a determination by EPA that the area
has failed to make RFP or attain the
PM-10 NAAQS by the applicable
statutory deadline.

Contingency measures for the
pinehurst PM—10 nonattainment area
have not yet been submitted by IDEQ. A
findings letter, dated January 13, 1994,
was mailed to the Governor of Idaho
which informed him that the State had
failed to make the required PM-10
contingency measures submittal for
Pinehurst. The State has until July 13,
1995 to correct this deficiency for
Pinehurst, or it will face federal
highway or offset sanctions (see section
179 of the CAA).

EPA intends to take action on the
contingency measures for the Pinehurst
PM-10 nonattainment area when the
requirement is submitted, or intends to
impose sanctions in the event this
deficiency is not corrected.

[II. Implications of This Action

EPA is approving the plan revision
submitted to EPA on April 14, 1992 for
the Pinehurst nonattainment area.
Among other things, IDEQ has
demonstrated that the Pinehurst
moderate PM~10 nonattainment area
will attain the PM—-10 NAAQS by
December 31, 1994.

IV, Administrative Review

Under the Regulatory Flexibility Act,
5U.5.C.'600 et seq., EPA must prepare
aregulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604, Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000,

SIP approvals under section 110 and
subchapter I, part D of the CAA do not
Create any new requirements, but
simply approve requirements that the
state is already imposing. Therefore,
because the federal SIP-approval does
not impose any new requirements, I
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
federal-state relationship under the
CAA, preparation of a regulatory
flexibility analysis would constitute
federal inquiry into the economic
feasonableness of state action. The CAA
forbids EPA to base its actions
¢oncerning SIPs on such grounds.

Union Electric Co. v. U.S.E.P.A., 427

U.S. 246, 256-66 (S.Ct. 1976); 42 U.S.C.
7410(a)(2).

The EPA is publishing this action
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, the EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective October 24, 1994
unless, by September 26, 1994 adverse
or critical comments are received.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will be addressed in
a subsequent final rule based on this
action serving as a proposed rule. The
EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If no
such comments are received, the public
is advised that this action will be
effective October 24, 1994.

The EPA has reviewed this request for
revision of the federally approved SIP
for conformance with the provisions of
the 1990 Clean Air Act Amendments
enacted on November 15, 1990. The
EPA has determined that this action
conforms with those requirements.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revigion to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic and environmental
factors and in relation to relevant
statutory and regulatory requirements.

This action has been classified as a
Table 2 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1889 (54 FR 2214-2225), as
revisl:X by an October 4, 1993
memorandum from Michael H. Shapiro,
Acting Assistant Administrator for Air
and Radiation. The OMB has exempted
this regulatory action from E.O. 12866
review.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 24, 1994,
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to

enforce its requirements. (See section
307(b)(2), 42 U.S.C. 7607(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Particulate matter.

Dated: July 5, 1994,
Gerald A. Emison,
Acting Regional Administrator.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—{AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart N—idaho

2. Section 52.670 is amended by
adding paragraph (c)(28) to read as
follows:

§52.670 Identification of plan.
* * * * *

(C) * % %

(28) On April 14, 1992, the State of
Idaho submitted a revision to the SIP for
Pinehurst, ID, for the purpose of
bringing about the attainment of the
national ambient air quality standards
for particulate matter with an
aerodynamic diameter less than or equal
to a nominal 10 micrometers.

(i) Incorporation by reference.

(A) April 7, 1992 letter from Idaho
Department of Health and Welfare to
EPA Region 10 submitting the Pinehurst
Particulate Air Quality Improvement
Plan as a revision to the Implementation
Plan for the Control of Air Pollution in
the State of Idaho. The plan has been
adopted in accordance with the
authorities and requirements of the
Federal Clean Air Act and the Idaho
Environmental Protection and Health
Act (Idaho Code section 39-10/et seg).

(B) SIP revision for Pinehurst
Particulate Air Quality Improvement
Plan, February 5, 1992 (adopted on
April 7, 1992).

[FR Doc. 9420810 Filed 8-24-94; 8:45 am]
BILLING CODE 8560-50-P

40 CFR Part 52
[CA 83-2-6581a FRL-5030-2]

Approval and Promulgation of
Implementation Plans; California State
Implementation Plan Revision, South
Coast Air Quality Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.
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SUMMARY: EPA is taking direct final
action on revisions to the California
State Implementation Plan (SIP). The
revisions concern rules from the South
Coast Air Quality Management District
(SCAQMD). The revised rules control
VOC emissions from Polyester Resin
Operations, Manufacture of Polymeric
Cellular (Foam) Products, Fugitive
Emissions of Volatile Organic
Compounds, and Sumps and
Wastewater Separators. This approval
action will incorporate these rules into
the federally approved SIP. The
intended effect of approving these rules
is to regulate emissions of volatile
organic compounds (VOCs) in
accordance with the requirements of the
Clean Air Act, as amended in 1990
(CAA or the Act). In addition, the final
action on these rules serves as a final
determination that the deficiencies in
these rules have been corrected and that
on the effective date of this action, any
sanctions or Federal Implementation
Plan (FIP) obligations are permanently
stopped. Thus, EPA is finalizing the
approval of these revisions into the
California SIP under provisions of the
CAA regarding EPA action on SIP
submittals, SIPs for national primary
and secondary ambient air quality
standards and plan requirements for
nonattainment areas.

DATES: This final rule is effective on
October 24, 1994, unless adverse or
critical comments are received by
September 26, 1994, If the effective date
is delayed, a timely notice will be
published in the Federal Register.

ADDRESSES: Copies of the rule revisions
and EPA’s evaluation report for each
rule are available for public inspection
at EPA’s Region IX office during normal
business hours. Copies of the submitted
rule revisions are available for
inspection at the following locations:

Rulemaking Section (A-5-3), Air and Toxics
Division, U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne Street,
San Francisco, CA 94105

Environmental Protection Agency, Jerry
Kurtzweg, ANR 443, 401 '"M" Street, SW.,
Washington, DC 20460

California Air Resources Board, Stationary
Source Division, Rule Evaluation Section,
2020 "L’ Street, Sacramento, CA 92123~
1095

South Coast Air Quality Management
District, 21865 E. Copley Drive, Diamond
Bar, CA 91765-4182

FOR FURTHER INFORMATION CONTACT:
Daniel A. Meer, Chief, Rulemaking
Section (A-5-3), Air and Toxics
Division, U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105,
Telephone: (415) 744-1185.

SUPPLEMENTARY INFORMATION:
Applicability

The rules being approved into the
California SIP include: SCAQMD Rule
1162, Polyester Resin Operations; Rule
1173, Fugitive Emissions of Volatile
Organic Compounds; Rule 1175, Control
of Emissions from the Manufacture of
Polymeric Cellular (Foam) Products;
and Rule 1176, Sumps and Wastewater
Separators. These rules were submitted
by the California Air Resources Board
{CARB) to EPA on May 24, 1994.

Background -

On March 3, 1978, EPA promulgated
a list of ozone nonattainment areas
under the provisions of the Clean Air
Act, as amended in 1977 (1977 Act or
pre-amended Act), that included the Los
Angeles-South Coast Air Basin Area
(LA-Basin). 43 FR 8964, 40 CFR 81.305.
Because this area was unable to meet
the statutory attainment date of
December 31, 1982, California requested
under section 172(a)(2), and EPA
approved, an extension of the
attainment date to December 31, 1987.
(40 CFR 52.222). On May 26, 1988, EPA
notified the Governor of California,
pursuant to section 110(a)(2) of the 1977
Act, that the above district’s portion of
the California SIP was inadequate to
attain and maintain the ozone standard
and requested that deficiencies in the
existing SIP be corrected (EPA's SIP-
Call). On November 15, 1990, the Clean
Air Act Amendments of 1990 were
enacted. Pub. L. 101-549, 104 Stat.
2399, codified at 42 U.S.C. 7401-7671q.
In amended section 182(a)(2)(A) of the
CAA, Congress statutorily adopted the
requirement that nonattainment areas
fix their deficient reasonably available
control technology (RACT) rule for
ozone and established a deadline of May
15, 1991 for states to submit corrections
of those deficiencies.

Section 182(a)(2)(A) applies to areas
designated as nonattainment prior to
enactment of the amendments and
classified as marginal or above as of the
date of enactment. It requires such areas
to adopt and correct RACT rules
pursuant to pre-amended section 172(b)
as interpreted in pre-amendment
guidance.? EPA’s SIP-Call used that
guidance to indicate the neccessary

* Among other things, the pre-amendment
guidance consists of those portions of the proposed
post-1987 azone and carbon monoxide policy that
concern RACT, 52 FR 45044 (November 24, 1987);
*“Issues Relating toe VOC Regulation Cutpoints,
Deficiencies, and Deviations, Clarification to
Appendix D of November 24, 1987 Federal Register
Notice” (Blue Book) (notice of availability was
published in the Federal Register on May 25, 1988);
and the existing control technique guidelines
(CTGs).

corrections for specific nonattainment
areas. The LA Basin is classified as
extreme; 2 therefore, this area was
subject to the RACT fix-up requirement
and the May 15, 1991 deadline.

The State of California submitted
many revised RACT rules for
incorporation into its SIP on May 24,
1994, including the rules being act on in
this notice. This notice addresses EPA’s
direct-final action for SCAQMD Rule
1162, Polyester Resin Operations; Rule
1173, Fugitive Emissions of Volatile
Organic Compounds; Rule 1175, Control
of Emissions from the Manufacture of
Polymeric Cellular (Foam) Products;
and Rule 1176, Sumps and Wastewater
Separators. South Coast Air Quality
Management District adopted these
rules on May 13, 1994. These submitted
rules were found to be complete on July
14, 1994 pursuant to EPA's
completeness criteria that are set forth
in 40 CFR part 51 Appendix V3 and are
being finalized for approval into the SIP.

Rule 1162 controls VOC emissions
from all polyester resin operations that
fabricate, rework, repair, or touch-up
products for commercial, military, or
industrial use; Rule 1173 controls VOC
leaks from valves, fittings, pumps,
compressors and other device at
refineries, chemical plants, oil and gas
production fields, natural gas processing
plants, and pipeline transfer stations;
Rule 1175 controls emissions of VOCs
from polymeric cellular products
manufacturing operations including but
not limited to expandable polystyrene,
polystyrene foam extrusion,
polyurethane, isocyanurate and
phenolic foam operations; Rule 1176
limits VOC emissions from sumps,
wastewater separators, separator
forebays, process drains, sewer lines
and junction boxes located at oil
production fields, refineries, chemical
plants, and industrial facilities handling
petroleum liquids. VOCs contribute to
the production of ground level ozone
and smog. These rules were originally
adopted as part of SCAQMD’s effort to
achieve the National Ambient Air
Quality Standard (NAAQS) for ozone
and in response to EPA's SIP-Call and
the section 182(a)(2)(A) CAA
requirement. The following is EPA’s
evaluation and final action for this rule.

2The LA Basin retained its designation of
nonattainment and was classified by operation of
law pursuant to sections 107(d) and 181(a) upon the
date of enactment of the CAA. See 55 FR 56694
(November 6, 1991),

3EPA adopted the completeness criteria on
February 16, 1990 (55 FR 5830) and, pursuant {0
section 110(k){1)(A) of the CAA, revised the critend
on August 26, 1991 (56 FR 42216).
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PA Evaluation and Action

In determining the approvability of a
vOC rule, EPA must evaluate the rule
for consistency with the requirements of
the CAA and EPA regulations, as found
insection 110 and part D of the CAA
and 40 CFR part 51 (Requirements for
Preparation, Adoption, and Submittal of
implementation Plans). The EPA
interpretation of these requirements,
which forms the basis for today’s action,
gppears in the various EPA policy
guidance documents listed in footnote
1, Among those provisions is the
requirement that a VOC rule must, at a
minimum, provide for the
implementation of RACT for stationary
sources of VOC emissions. This
requirement was carried forth from the
pre-amended Act.

For the purpose of assisting state and
local agencies in developing RACT
rules, EPA prepared a series of Control
Technique Guideline (CTG) documents.
The CTGs are based on the underlying
requirements of the Act and specify the
presumptive norms for what is RACT
for specific source categories. Under the
CAA, Congress ratified EPA’s use of
these documents, as well as other
Agency policy, for requiring States to
“fix-up” their RACT rules. See section
182(a)(2)(A). The CTG applicable to
Rule 1173 is entitled “Control of
Volatile Organic Equipment Leaks from
Natural Gas/Gasoline Processing
Plants”, EPA~450/3~83~007; the CTG
gpplicable to Rule 1176 is entitled
“Control of Refinery Vacuum Producing
Systems, Wastewater Separators and
Process Turnarounds”, EPA-450/2-77—
025. Rules 1162 and 1175 control
emissions from source categories for
which EPA has not developed a CTG.
These rules were evaluated against the
general RACT requirements of the CAA
(section 110 and part D, 40 CFR part 51),
“Issues relating to VOC Regulation
Cutpoints, Deficiencies and
Deviations—Clarifications to Appendix
Dof November 24, 1987 Federal
Register” May 25, 1988 (EPA’s Blue
Book), and other EPA policies including
the EPA Region IX/CARB document
entitled: “Guidance Document for
Correcting VOC Rule Deficiencies,”
April 1991, Further interpretations of
EPA policy are found in the Blue Book,
referred to in footnote 1. In general,
these guidance documents have been set
forth to ensure that VOG rules are fully
enforceable and strengthen or maintain
the ST
SCAQM's submitted rules include the

following significant changes from the
Current SIP;

Rule 1162, Polyester Resin Operations

e Specifies individual test methods
for determining monomer content and
weight loss of polymer resin materials,

*» References specific test method to
determine capture efficiency,

® Adds applicability section.

Rule 1173, Fugitive Emissions of
Volatile Organic Compounds

* Removed Executive Officer
discretion in approving alternate test
methods from section (h)(2),

¢ Clarified section (k)(1) that unsafe
components are not exempt from repair
requirements,

e Changed the definition of
“inaccessible component” to be
consistent with the CTG definition.

Rule 1175, Control of Emissions From
the Manufacture of Polymeric Cellular
(Foam) Products

* Revised definition of Approved
Emission Control System,

® Deleted definition of Emission
Collection System,

¢ Updated Emission Control
Requirements section,

» Expanded test method section,

Rule 1176, Sumps and Wastewater
Separators

¢ Removed Executive Officer
discretion in determining equivalent
control measures from section (c)(2)(C),

* Removed Executive Officer
discretion in approving alternate test
methods from sections (ﬁ)(l) and (g)(2),

* Removed ability to designate safety
exemptions without District approval
(h)(2).

EPA has evaluated the submitted
rules and has determined that they are
consistent with the CAA, EPA
regulations, and EPA policy. Therefore,
SCAQMD Rule 1162, Polyester Resin
Operations; Rule 1173, Fugitive
Emissions of Volatile Organic
Compounds; Rule 1175, Control of
Emissions from the Manufacture of
Polymeric Cellular (Foam) Products;
and Rule 1176, Sumps and Wastewater
Separators, are being approved under
section 110(k)(3) of the CAA as meeting
the requirements of section 110(a) and
Part D,

The final action on these rules serves
as a final determination that the
deficiencies in these rules have been
corrected. Therefore, if this direct final
action is not withdrawn, on October 24,
1994, any sanction or Federal
Implementation Plan Clock is stopped.

Nothing in this action should be
ceonstrued as permitting or allowing or
establishing a precedent for any future
implementation plan. Each request for
revision to the SIP shall be considered

separately in light of specific technical,
economic, and environmental factors
and in relation to relevant statutory and
regulatory requirements.

EPA is publishing this notice without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, the EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective October 24,
1994, unless, within 30 days of its
publication, adverse or critical
comments are received.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent notice that will withdraw
the final action. All public comments
received will then be addressed in a
subsequent final rule based on this
action serving as a proposed rule. The
EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If no
such comments are received, the public
is advised that this action will be
effective October 24, 1994,

Regulatory Process

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises and government entities
with jurisdiction over population of less
than 50,000.

SIP approvals under sections 110 and
301(a) and subchapter I, part D of the
CAA do not create any new
requirements, but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP-approval does not impose
any new requirements, I certify that it
does not have a significant impact on
any small entities affected. Moreover,
due to the nature of the Federal-state
relationship under the CAA, preparation
of a regulatory flexibility analysis would
constitute Federal inquiry into the
economic reasonableness of state action.
The CAA forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. E.P.A., 427
U.S. 246, 25666 (S. Ct. 1976); 42 U.S.C.
7410(a)(2).

This action has been classified as a
Table 3 action by the Regional
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Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225), as
revised by an October 4, 1993,
memorandum from Michael H. Shapiro,
Acting Assistant Administrator for Air
and Radiation. The Office of
Management and Budget has exempted
this regulatory action from Executive
Order 12866 review.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Note: Incorporation by reference of the
State Implementation Plan for the State of
California was approved by the Director of
the Federal Register on July 1, 1982.

Dated: July 29, 1594.

Jeffrey Zelikson,
Acting Regional Administrator.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED)

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart F—California

2. Section 52.220 is amended by
adding paragraph (c)(197) to read as
follows:

§52.220 Identification of plan.

L = L ~ =~

)t * »

(c
(197) New and amended regulations
for the following APCDs were submitted
on May 24, 1994, by the Governor’s

designee.
(i) Incorporation by reference.
(A) South Coast Air Quality
Management District.

(1) Rules 1162, 1173, 1175 and 1176,
adopted on May 13, 1994.
[FR Doc. 94-20914 Filed 8-24-94; 8:45 am|
BILLING CODE 6560-50-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Part 74
RIN 0991-AA56

Uniform Administrative Requirements
for Awards and Subawards to
Institutions of Higher Education,
Hospitals, Other Non-Profit
Organizations, and Commercial
Organizations; and Certain Grants and
Agreements with States, Local
Governments, and Indian Tribal
Governments

AGENCY: Department of Health and
Human Services, HHS.

ACTION: Interim final rule; Request for
comments.

SUMMARY: This interim final rule
amends 45 CFR Part 74 to incorporate
the changes established by revised OMB
Circular A-110, “Uniform
Administrative Requirements for Grants
and Agreements with Institutions of
Higher Education, Hospitals and Other
Non-Profit Institutions,” published by
the Office of Management and Budget
(OMB) on November 29, 1993 (58 FR
62892). Consistent with the Circular,
this rule applies to HHS awards to
institutions of higher education,
hospitals, other non-profit organizations
and commercial organizations, and to
all subawards to such entities including
those that are made by States, local
governments, and Indian Tribal
governments under HHS awards.

DATES: This interim final rule is
effective August 25, 1994. Written
comments must be submitted on or
before October 24, 1994.

ADDRESSES: Comments must be in
writing and should be mailed or faxed
to Charles Gale, Director, Division of
Grants Policy and Oversight, HHS,
Room 517-D, 200 Independence
Avenue, SW., Washington, DC 20201;
FAX (202) 690-8772. Written comments
may be inspected at the identified
address during agency business hours
from 9:30 a.m. to 5:30 p.m. (EST).

FOR FURTHER INFORMATION CONTACT:
Charles Gale, Director, Division of
Grants Policy and Oversight, HHS, at
the address above; telephone (202) 690—
6377. For the hearing impaired only:
TDD, (202) 690-6415.

SUPPLEMENTARY INFORMATION:

I. Background and Purpose of the
Interim Rule

Since it was first issued in 1976, HHS
has applied the provisions of OMB
Circular A-110 in making awards to
institutions of higher education,

hospitals and other non-profit
organizations through its regulations at
45 CFR part 74. Except for a minor
change made in 1987, the provisions of
Circular A-110 remained intact unti)
OMB published a comprehensive
revision on November 29, 1993 (58 FR
62992). OMB and other executive
agencies, including HHS, have
expended considerable effort over the
years to produce an updated Circular,

In 1987, OMB organized an
interagency task force to review the
Circular with a view toward its revision
based on recommendations solicited
from affected organizations such as
universities and other non-profit groups,
The work of that task force resulted in
the publication of a notice of a proposed
common rule that would have combined
Circular A-110 with OMB Circular A~
102, “Uniform Requirements for Grants
and Agreements with State and Local
Governments.” (53 FR 44716 (Nov. 4,
1988)). The public response led to a
decision to abandon further efforts to
bring that proposal to final rulemaking.

In November 1990, OMB establishe
another interagency task force with the
same assignment—to revise Circular A-
110. The task force developed a
proposed revision of the Circular, which
OMB published with a request for
comments on August 27, 1992 (57 FR
39018). After considering the over 200
comments from a wide variety of federal
and non-federal respondents, OMB
published the final revised Circular in
the Federal Register on November 29,
1993 (58 FR 62992).

OMB Circular A-110 sets forth
government-wide standards governing
Federal agency administration of grants
and other agreements with institutions
of higher education, hospitals and other
non-profit organizations. Federal
agencies must apply the provisions of
the Circular in making awards to the
covered entities; all primary recipients
(including governments) of Federal
awards must also apply the Circular’s
provisions to any subawards they make
to such entities. Those provisions that
affect Federal agencies wers effective on
December 29, 1993 (58 FR 62992-93).
With respect to the Circular’s
application to recipients of Federal
agency awards, OMB’s notice directed
each affected agency to promulgate its
own rules adopting the provisions of the
Circular (58 FR 62992-93).

Agency-specific rules must follow the
provisions of the Circular unless OMB
has granted the agency an exception for
classes of recipients of awards from a
particular requirement of the Circular
(58 FR 62992, 62995). The terms of the
Circular, however, permit Federal
awarding agencies to make exceptions
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on an award-by-award basis without
prior OMB approval and to apply less
wstrictive requirements in the case of
small awards. Where a conflict exists
petween a provision of the Circular and
astatute, the statute governs (58 FR
§2992-93, 62995).

Accordifigly, HHS is publishing this
interim final rule whose primary

urpose is to incorporate the provisions
of OMB Circular A~110 into HHS's
grants administration regulation at 45
CFR part 74. Consistent with the
Gircular, this rule applies to HHS
swards made to institutions of higher
education, hospitals and other non-
profit organizations. It also applies to
such entities if they are recipients of
subawards from States, and local and
Indian Tribal governments
sdministering programs under HHS
awards. In keeping with the
longstanding applicability of part 74,
this rule also applies to awards to
commercial organizations.

The rule continues part 74’s
application to certain grants and
sgreements that HHS has with State
governments under programs commonly
referred to as “‘entitlement programs.”
The specific programs covered are
identified at 45 CFR 92.4 (a)(3), (a)(7],
and (a)(8).

To make part 74 consistent with the
Circular, the amendments eliminate
those current part 74 provisions which
have been superseded by the standards
established in the Circular, However,
ather provisions, which have been part
of HHS's longstanding grants policy, are
retained because of their continuing
import to proper stewardship of the
award making administration and
closeout process. These provisions do
not have their foundation in the
Gircular. Neither are they inconsistent
with it. In addition, the amended rule
contains provisions reflecting certain
deviations from the Circular which
OMB has approved. All of these matters
are discussed in further detail below.

Although HHS is publishing this rule
& an interim final rule with an
mmediate effective date, it is also
mviting comments from the public.

First, the rule is being published as an
interim final because we believe that
OMB afforded the public ample
fpportunity to comment on its proposed
®evision to Circular A-110 which

esulted in the final version of the
Greular, on which this rule is chiefly
based. However, comments are being
invited because of the relationship of
his interim final rule to our current part
74and the discretion we exercised in
mplementing the Circular.

Regarding our current part 74, we
have retained in this interim final rule

certain of its longstanding provisions
which have not been subject to public
comment for some time. We are deleting
other of its provisions which we believe
have been overtaken by the Circular or
by other statutes (e.g., the Cash
Management Improvement Act) or
events (e.g., changes in technology).
Because of the varied interests and
perspectives of recipients of HHS
awards, who operate under a broad
array of HHS-administered programs
authorized under a variety of different
statutes, and comprise an
extraordinarily diverse universe in
terms of size of operations, level of
funding received and purpose of award
activity, we are inviting public comment
on this aspect of the rule.

With respect to our implementation of
the Circular, in general, we have
faithfully followed its provisions.
However, in several instances we have
either elaberated on a provision or
modified it to make it pertain more
clearly to the HHS environment or for
other reasons. Also, we have exercised
the discretion which the terms of the
Circular afforded federal agencies in
deciding how to handle certain matters;
for example, whether unrecovered
indirect costs may be included as part
of a recipient’s matching contributions
(Circular section .23 (b), (58 FR
62992, 62897)) or whether recipients
should be subject to certain prior
approval requirements (Circular section

.25 (c) (2) and (5), (f) (58 FR
62992, 62998-99)). We are, therefore,
inviting public comment to determine
whether any further substantive or other
changes to part 74 may be necessary.

I1. Discussion of the Interim Final Rule

General

The amendments to part 74 revise the
current subparts A through F; remove
current subparts G through AA; add a
new appendix A; and delete appendixes
G and H, which contained procurement
standards from previous versions of
OMB Circulars A-102 and A-110. No
changes are made in existing appendix
E, concerning cost principles for
hospitals, and appendixes I and J,
concerning audits; therefore, those
provisions continue as codified and are
not republished here. Similarly, the
status of appendixes B through D and F
remains “reserved.” The Authority
citation has been corrected.

Following OMB Circular A-110, we
have organized the structure of part 74
into a more “user friendly” format that
follows the sequential steps of the
normal awards management cycles Pre-
award, post-award, and after-the-award
or closeout. In addition, HHS has

elected to continue to have special
additional rules, which currently appear
at subpart AA, that apply only to awards
to commercial organizations. The
amended part 74, therefore, has six
subparts as follows: subpart A—General;
subpart B—Pre-Award Requirements;
subpart C—Post-Award Requirements;
subpart D—A fter-The-Award
Requirements; subpart E—Special
Provisions For Awards to Commercial
Organizations; and subpart F—Disputes,
As noted above, a new appendix A has
been added to part 74—Contract
Provisions. What follows is a general
presentation of the change from the
current part 74 that have been made to
align the rule with the organization and
standards of Circular A-110.

Like its predecessor, the revised
subpart A, General, includes provisions
covering Purpose and Applicability,
Definitions, and Deviations; howeaver,
these provisions have been revised
pursuant to the Circular. All references
to “OPAL" here and elsewhere in the
current rule have been deleted since
that Office no longer exists in HHS. The
current provision regarding Appeals,
§74.5, is deleted as being unnecessary
in view of the provisions on
Termination and Enforcement at revised
subpart C and the Dispute provisions at
revised subpart F. The current provision
on special grant or subgrant conditions,
§74.7, is removed as modified by the
Circular to the revised subpart B, Pre-
Award Requirements, § 74.14,

The revised § 74.1(a)(3), Purpose and
Applicability, expressly recognizes part
74's longstanding applicability to the
entitlement programs identified at 45
CFR 92.4 (a)(3), (a)(7) and (a}(8), subject
of course to any statutory provision that
may preempt a particular part 74
regulation. (See e.g., 53 FR 8078, 8079
(Mar. 11, 1988).) Also, in keeping with
the current exemption of these programs
at § 74.100 (a) and (b) from application
of the existing subpart L, Programmatic
Changes and Budget Revisions, the
revised § 74.1(a)(3) makes clear that
§ 74.25, Revision of program and budget
plans, of the revised subpart C does not
apply. In addition, because the
government recipients of entitlement
program awards do not use the
conventional application forms when
seeking HHS funds, we have also made
§ 74.12 of the revised subpart B
inapplicable to these programs. HHS,
OMB, and the Department of
Agriculture intend in the future to
propose either a separate new regulation
for the entitlement programs or a
complete revision of OMB Circular A—
102 common rule (45 CFR part 92 for
HHS). When that effort is completed,
either a new separate regulation or an
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amended part 92, but not this part, will
apply to the entitlement programs; until
that time, part 74 remains applicable.

The provisions of the current
§ 74.4(a)(2), which make certain
provisions of part 74 applicable to
grants made under programs other than
the entitlement programs, are
eliminated because we have determined
that it is no longer necessary to make
these provisions applicable to
governmental recipients of HHS funds.
They are largely out of date or their
significance has diminished
considerably from when they were first
promulgated.

A new provision is included at § 74.5,
Subawards, which establishes the
general rule that this part applies to all
subawards made under awards that are
subject to this part unless a particular
provision specifically excludes
subrecipients from coverage. This rule
departs from the current part 74
approach to identifying when
provisions apply to subrecipients.
Whereas the current § 74.4(b) provides
that the language of the various
provisions that followed would indicate
whether a provision applied to
subrecipients, the new § 74.5 serves as
a single umbrella provision bringing all
applicable subawards under Part 74
coverage. The current § 74.7(c), 74.24(b),
74.97, 74.100(c), 74.102(b), 74.1186,
74.143, 74.163, and 74.176, which
contain specific rules regarding
subgrants, are, therefore, eliminated.

Another new provision is added,
Effect on other issuances, at § 74.3 to
make clear that part 74, as amended
herein, is the authoritative statement of
HHS award administration policy
subject only to any statutory overrides
or deviations approved by OMB or
deviations applied on an award-by-
award basis.

The revised subpart B sets forth the
rules that apply in the pre-award
process covering pre-award poliaies,
application forms, debarment and
suspension, special award conditions,
and certifications and representations.
In keeping with the Circular, two new
provisions have been added covering
application of the Metric Conversion
Act, as amended, and the Resource
Conservation and Recovery Act,
§§74.15 and 74.16, respectively. Section
74.10, Physical segregation and
eligibility, of the current subpart B is
removed as modified by the Circular to
the Financial and Program management
provisions of the Revised subpart C,
Post-Award Requirements, § 74.22(1).
Major changes have taken place in the
method that the Federal government
uses to transfer Federal funds to
recipients of Federal awards. Section

74.11, Checks-paid basis letter of credit,
of the current subpart is eliminated
because it has been overtaken by these
changes and thus, no longer applies.
Provisions that reflect the new payment
methods and systems appear at the
revised subpart C, § 74.22, Payment.
Section. 74.12, Minority-owned banks of
the current subpart B is removed as
modified by the Circular to add
coverage of women-owned banks to the
revised subpart C, § 74.22(j).

The revised subpart C, Post-Award
Requirements, sets forth the rules for
financial and program management,
property and procurement standards,
reports and records, and the termination
of awards and enforcement of their
terms. Sections 74.15, 74.17 and 74.18
of the current subpart C, Bonding and
Insurance, are removed as modified by
the Circular to the revised subpart C,

§§ 74.21 (c) through (e), Standards for
financial management systems. The
provisions which appear at the current
§ 74.16, Construction and facility
improvement, are removed as modified
by the Circular to the revised § 74.48,
Contract provisions.

The revised subpart D, After-The-
Award Requirements, sets out the
procedures for closing out awards,
including taking any disallowances or
making any adjustments. Sections 74.20
through 74.25 of the current subpart D,
Retention and Access Requirements for
Records, are removed as modified by the
Circular to the revised subpart C,
§74.53, Retention and access
requirements for records.

he revised subpart E, Special
Provisions For Awards To Commercial
Organizations, contains the special
additional provisions governing awards
to commercial organizations that are
contained currently in subpart AA. The
provisions of the current subpart E,
Waiver of Single State Agency
Requirements, are eliminated based on
a determination that the general
statement of award administration rules
is an inappropriate locus for this type of
a rule. Such a rule is better located in
the regulations promulgated to
implement the particular federal

ro (s) in question.

; Tﬁe revisedzubpart F, Disputes,
contains the rules that apply in
resolving any formal disputes that may
arise between HHS and the recipient of
an award, including a provision
evidencing HHS's interest in employing
alternative dispute mechanisms to
attempt to resolve disagreements before
the parties resort to formal adjudication
processes. The provisions of the current
subpart T, Miscellaneous, are removed
to the revised subpart F, except that
current § 74.304(e) is eliminated

———

because it states a vague legal standarg
that unnecessarily places recipients of
awards in jeopardy of filing untimely
appeals. HHS awarding agencies are
expected to observe the fundamentals of
due process by ensuring that their
notices of adverse final decisions clearly
and adequately inform the recipient of
the matter being decided and the
reasons for the decision, in keeping with
the provisions of the revised § 74.90(c),
Final decisions in disputes.

The provisions of §§ 74.41 and
74.42(a) of the current subpart F, Grant
Related Income, are incorporated as
modified by the Circular in the revised
subpart A, Definitions, § 74.2. (See
definitions for “accrued income” and
“‘program income” in the revised
§74.2.) The remaining §§ 74.42(b)
through 74.47 are removed as modified
by the Circular to the revised subpart C,
§ 74.24, Program Income, (See also
§ 74.82 of the revised subpart E
regarding commercial organizations,
and §§ 74.30 through 74.37 of the
revised subpart C concerning
disposition of proceeds from the sale of
property acquired with HHS funds.)

Section 74.50 and §§ 74.52 through
74.57 of the current rules governing cost
sharing, which appear at the current
subpart G, Cost Sharing or Matching, are
removed as modified by the Circular to
the revised subpart C, § 74.23, Cost
sharing or matching. The provisions of
§ 74.51, Definitions, of the current
subpart G are incorporated as modified
by the Circular in the revised subpart A,
Definitions, § 74.2.

The provisions of §§ 74.60 and 74.61
(b), (¢), (g) and (h) of the current subpart
H, Standards for Grantee and
Subgrantee Financial Management
Systems and Audits, are removed as
modified by the Circular to the
Financial and Program Management
provisions of the revised subpart C,

§§ 74.21 through 74.28. The current

§ 74.61(e) is removed as modified by the
Circular to the revised § 74.22, Payment.
The current § 74.61(a) is removed as
modified by the Circular to the revised
§ 74.52, Financial reporting. The current
§ 74.61(f) is removed as modified by the
Circular to the revised § 74.27,
Allowable costs. The current § 74.62 is
removed as modified by the Circular to
the revised § 74.26, Non-federal audits.

Except for § 74.71, Definitions, the
provisions of the current subpart I,
Financial Reporting Requirements, are
removed as modified by the Circular to
the revised subpart C, § 74.52, Financial
reporting. Section 74.71 is incorporated
as modified by the Circular in the
revised subpart A, § 74.2, Definitions.

The provisions of the current subpart
], Monitoring and Reporting of Program
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performance, are removed as modified
by the Circular to the revised subpart C,
§74.51, Monitoring and reporting

rogram performance. We have
¢liminated the distinction which
appears at the current §§ 74.82 and
74.83, between program performance
reports under construction awards and
under non-construction awards.

[dentical rules now apply to both types
of awards under the revised subpart C,

Sections 74.90 and 74.91 of the
current subpart K, Grant and Subgrant
Payment Requirements, are eliminated
as being obsolete, having been overtaken
by the changes in the systems used to
transfer Federal funds to recipients of
Federal awards. The remaining §§ 74.92
through 74.97 are removed as modified
by the Circular to § 74.22 (a) through (h),
and (j) through (m) of the revised
subpart C's Financial and Program
Management provisions.

The provisions of the current subpart
L, Programmatic Changes and Budget
Revisions, are removed as modified by
the Circular to § 74.25, Revision of
budget and program plans, of the
revised subpart C with two exceptions.
First, the intent of the current
provisions at § 74.100 (b) and (c)
exempting “mandatory grants’ is
covered at § 74.1 of the revised subpart
A which, as discussed above, sets forth
the extent to which this part, as
amended, applies to the “entitlement
programs" identified at 45 CFR 92 (a)(3),
(a)(7), and (a){8). Second, § 74.104 is
eliminated because it is no longer
necessary in light of other provisions of
the Circular as implemented herein.

Section 74.110, Definitions, of the
current subpart M, Grant and Subgrant
Closeout, Suspension, and Termination,
is incorporated as modified by the
Circular in the revised subpart A, §74.2,
Definitions, Current subpart M
§§74.111, Closeout, and 74.112,
Amounts Payable to the Federal
Government, are removed as modified
by the Circular to the revised subpart D.
Current §§ 74.113, Violation of Terms;
74.114, Suspension; and 74.115,
Termination, are removed as modified
by the Circular to thé revised subpart C,
3§74.60 through 74.62, Termination
and Enforcement,

_The provisions at the current subpart
N, Forms for Applying for Grants, have
been replaced in their entirety by
§74.12, Forms for applying for HHS
financial assistance, as the revised
subpart B.

Section 74.132, Definitions, of the
turrent subpart O, Property, is
incorporated as modified by the Circular
in §74.2, Definitions, of the revised
subpart A, The remaining §§ 74.133
through 74.145 of the current subpart

are removed as modified by the Circular
to §§ 74.30 through 74.37 of the revised
subpart C’s Property Standards
provisions.

Sections 74.160, 74.161 and 74.163 of
the current subpart P, Procurements by
Grantees and Subgrantees, are removed
as modified by the Circular to the
Procurement Standards of the revised
subpart C at §§ 74.40 through 74.48.
Section 74.162 of the current subpart is
eliminated as being obsolete. Section
74.164 of the current subpart is
incorporated as modified by the Circular
in § 74.53, Retention and access
requirements for records, of the revised
subpart C.

The current subpart Q, Cost
Principles, are removed as modified by
the Circular to § 74.27, Allowable costs,
of the revised subpart B, except that
current §§74.171(b) and 74.172(b) are
eliminated as being obsolete; and
§74.177 is eliminated as being
redundant with the cost principles of
the applicable OMB Circulars.

Differences Between Part 74, as
Amended and Circular A-110

1. Circular A-110 Options

Circular A-110 contains language
that, expressly or by implication,
authorizes agencies to exercise
discretion in how they choose to
implement a particular Circular
provision so long as the exercise of such
discretion does not violate some
applicable statute. Many of these
options will be administered on a
program-by-program or an award-by-
award basis by HHS awarding agencies.
However, to maintain maximum
consistency and uniformity in HHS
award and administration policy and
practice, HHS has elected to regulate the
following on a uniform basis:

» The Circular (section .
23(b)) provides for Federal agency prior
approval when a recipient wishes to
satisfy a cost-sharing or matching
requirement by not seeking Federal
payment of some or all of the indirect
costs under the award. We are waiving
this prior approval requirement to
minimize administrative burdens on
HHS recipients of funds. See § 74.23(b).

* The Circular (section ;
24(f)) authorizes Federal agencies, by
regulation or by the terms and
conditions of an award, to allow
recipients to deduct the costs of
generating income under federally-
supported projects, in certain
circumstances, when they compute net
program income, To facilitate
uniformity of treatment in HHS awards
administration, we are persuaded that
all recipients of HHS funds subject to

this part should operate under the same
rule; therefore, we have elected to
exercise this authority by regulation.
See § 74.24(f).

¢ The Circular (section :
25(c)(2)) requires recipients of non-
construction awards to request prior
Federal agency approval for changes in
key personnel working under the award.
We have elaborated on this fundamental
requirement by specifying that the
project director or principal investigator
is always such a key person under HHS
awards. This has been HHS policy for
many years because we believe that
project direction and leadership are
important bases upon which HHS
makes award decisions and decisions
during the course of award
administration. See §74.25(c)(2).

* The Circular (section :
25(c)(5)) authorizes Federal agencies to
impose a prior approval requirement on
recipient budget transfers between
direct and indirect costs. HHS has not
previously required such prior approval,
and we see no need to do so now.
Consequently, this provision of the
Circular does not appear in these
amendments.

¢ The Circular (section .
25(f)) authorizes Federal agencies to
impose a prior approval requirement on
certain fund transfers that exceed ten
gercent of an award's total budget. HHS

as not imposed this requirement in the
past. Our long term experience without
such a requirement gives us no reason
to establish one now. Because award
administration has worked well without
a prior approval requirement, we have
elected to continue to refrain from
imposing one. Consequently, this
provision of the Circular does not
appear in these amendments.

» The Circular (section .26(d))
authorizes Federal agencies to establish
the audit requirements that will apply to
awards to commercial organizations. In
the interests of simplicity and
uniformity, we have made commercial
organizations subject to the audit
requirements of OMB Circular A-133,
which applies to most other HHS
recipients of funds. See § 74.26(a).

¢ The Circular (section .33(0)
authorizes Federal agencies to establish
conditions under which title to exempt
property will be vested in recipients.
(Exempt property is property for which
a Federal agency has statutory authority
to vest title without further obligation,
e.g., research grants under 31 U.S.C.
6306.) HHS is continuing its
longstanding policy of only reserving
the right to require transfer of title to
such exempt equipment. This policy
gives maximum flexibility to recipients
of HHS funds, while protecting HHS's
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ability to ensure continuity of resource
application when responsibility for a
project is moved to a new or
replacement recipient. See § 74.33(b).

* The Circular (section .37)
authorizes Federal agencies to require
that recipients record liens to indicate
that personal and real property was
acquired or improved with Federal
funds and that the property disposition
rules apply to it. We have done so only
with regard to real property in which a
Federal interest has been established.
We believe that such a rule properly
balances the desire to minimize
administrative burdens on grantees with
the need to protect critical HHS
financial interests. See § 74.37.

* We have adopted the Circular
provisions at sections .22 and

.52(a)(2) to reflect the OMB-
approved procedures of the HHS
Payment Management System (PMS).
For example, PMS has adapted the
forms SF-270 and 272 and renumbered
them as PMS-270 and 272, respectively.
See §§74.22 and 74.52(a)(2).

2. “Deviations” Approved by OMB

Circular A-110 provides for a process
whereby a Federal agency may seek
exceptions to provisions of the Circular.
HHS sought and obtained approval for
the following deviations from the
Circular’s provisions.

e Prior approval of research patient
costs—Because of the significant
amount of, and sensitivity to, research
patient care in HHS, revised
§ 74.25(c)(8) continues the requirement
currently at § 74.103(d)(3) that
recipients obtain prior approval for
research patient care costs in awards
made for the performance of research
work.

e Bid and proposal costs, and
independent research and development
costs of non-profit organizations—
Revised § 74.27(b) carries over virtually
intact the current provisions at
§74.174(b) (1) and (2) which address
allowable bid and proposal costs, and
independent research and development
costs. Because OMB Circular A-122
does not cover them, HHS has chosen to
continue to address these subjects in
part 74 to fill an important policy gap,
especially in view of HHS'’s expansive
funded research and development
activity.

e Application of part 74 to the
“entitlement programs’—Part 74, as
amended, continues to apply to grants
to the States for the p s listed in
45 CFR 92.4(a) (3), (7), and (8), which
are commonly referred to as the
“entitlement programs.” As discussed
under General, above, this is a
temporary provision until new policies

are developed, as indicated at 45 CFR
92.4(b), for subpart E of 45 CFR part 92,
to cover those programs.

3. Retention of Longstanding HHS
Policies

In addition to adopting the language
of OMB Circular A-110, this
amendment of 45 CFR part 74 retains
certain longstanding HHS policies
which neither are contained in nor
conflict with the Circular, and which we
believe are necessary to continuing,
sound administration of the awards
process.

e Revised § 74.22(h)(2) references the
HHS claims collection regulations in 45
CFR part 30 rather than OMB Circular
A-129 because those regulations are
more relevant to the delinquent debts of
recipients of HHS funds.

e Revised § 74.25(k) specifies which
HHS officials have the authority to grant
requests for prior approvals of revisions
in budget or program plans under this
Part. This provision is not changed in
any substantive way from the current
provisions at § 74.101(a).

¢ Revised § 74.26 defines the term
“affiliated” in relation to the
applicability of OMB Circular A-133 to
hospitals affiliated with institutions of
higher education. The revised section
also provides recipients of HHS awards
with instructions on where to submit
copies of audit reports. This provision is
changed from current § 74.62(c) only to
update the location to which audit
reports must be sent.

e Revised subpart E contains special
additional requirements for awards to
commercial organizations. We have
deleted the previous requirement that
property acquired by commercial
organizations under an HHS award
becomes Government property.
Experiencehas shown that no need
exists for this requirement; therefore, we
believe the costs of administering such
a requirement cannot be justified.
Henceforth, property acquired by
commercial organizations under an HHS
award will be treated in the same way
as property acquired by other grantees
as provided at revised §§ 74.30 through
74.37.

4. Other Changes

We have made a number of editorial
and key technical clarifications of the
Circular’s provisions throughout the
rule as amended. They are designed to
make the rule more understandable to
the many and varied HHS awarding
agencies and recipients. In some
instances, we have recognized some of
the text in the longer sections of the
Circular for easier reading and
reference. However, we have not

deviated from the substantive
requirements of the Circular. In
addition. we have made changes related
to the fi:ilowing provisions which do
not vary in substance from the intent or
provisions of the Circular.

e Definitions, revised § 74.2—
Following OMB’s approval to continue
part 74's applicability to the
“entitlement programs,” we have added
definitions of “State,” *‘local
government,” “Indian Tribal
government,” and “Government.” These
definitions are consistent with the
definitions set forth at 45 CFR part 92,
We have also expanded the definition of
‘‘Recipient” to embrace these entities.
We have added a definition of
*‘discretionary award” to distinguish
these types of transactions from the
“‘entitlement program” type of award.

To improvepthe utilityy(%ethe rule, we
have added definitions for the following
organizational entities: the Office of
Management and Budget (OMB); the
Office of Grants and Acquisition
Management (OGAM) of the Office of
the Assistant Secretary for Management
and Budget, which replaces the OPAL of
the current rule; and the Departmental
A(fpeals Board, which is responsible for
adjudicating certain disputes that arise
between HHS and recipients of HHS
funds (see revised subpart F).

The Circular defines the phrase
“Federal awarding agency” at

.2 as the Federal agency that
provides an award to a recipient. In
making certain features of the Circular
apply more particularly to HHS, we
have added a definition of “HHS
awarding agency” to refer to those
organizational components of HHS with
authority and responsibility for making
and administering HHS awards. Having
established this definition, we have
replaced the term “Federal awarding
agency,” which appears throughout the
Circular’s provisions, with the term
‘‘HHS awarding agency,” whenever we
mean the HHS organizational
component making the award. In those
places where we have inserted the term
““HHS"” in place of “Federal awarding
agency,” we mean to encompass not
only the awarding agency, but also,
other HHS components; e.g., the Office
of Inspector General.

¢ Appendix A—The Circular
inadvertently misstates the applicability
of the statute commonly know as the
Bryd Anti-Lobbying Amendment, 31
U.S.C. 1352. The statue applies to
organizations which apply or bid for an
award exceeding $100,000, not $100,000
or more. We have made the correction
in Appendix A; we have also included
a cross reference to 45 CFR part 93
which contains the applicable HHS
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regulations implementing the statute
which were issued pursuant to an OMB
common rule promulgated in 1990,

» Patent and Trademark Laws—Wg
have corrected the citation “35 U.S.C.
Ch. 18” which was inadvertently
included insection ______ .24(h) of
the Circular. The correct citation is 35
U.S.C. 200-212. We have also added a
proscription on HHS awarding agencies
from employing terms and conditions of
awards mads for educational purposes
toassert Federal rights in inventions
made thereunder, in keeping with the
provisions of 35 US.C. 212,

¢ Insurance of Federally-owned
Property—At the revised § 74.31,
Insurance Coverage, we have not
included the last sentence of section

_.31 of Circular, ‘‘Federally-

owned property need not be insured
unfess required by the terms and
conditions of the award." We have
defermined that, since the Government
isa sell-insurer, recipients should not
dilute the effect of the assistance
awarded by expending appropriated
funds on insuring Federally-owned
property. Because by its terms, the
Circular’s provision is discretionary
with the agency, our omission of it
represents a policy choice effectively to
regulate against allowing HHS awarding
agencies to exercise such discretion.
Therefore, the omission is consistent
with the substance and intent of the
Circular.

L. Justification for Waiver of Proposed
Rulemaking

As a matter of longstanding policy set
forth at 36 FR 2532 (Feb. 5, 1971), the
Department of Health and Human
Services normally follows the notice of
proposed rulemaking and public
tmment (NPRM) procedures set forth
inthe Administrative Procedure Act
(APA), 5 U.S.C. 553, even when it is not
required by the APA to do so. The APA,
however, provides for an exception to
the NPRM procedures when an agency
finds that there is good cause for
dispensing with such procedures on the
grounds that they are impracticable,
unnecessary or contrary to the public
Interest,

f’ur'\'nmnt to 5. U.S.C. 553, this rule is
being published as an interim final rule
Wwith an immediate effective date
because HHS has found good cause to
spense with both the prior notice and
Comment on this rule, and the 30-day
‘elay in its effective date. At the same
ime, HHS encourages interested parties
to tomment on this rule so that we may
have the benefit of the public’s reaction

fore publishing the rule in final form.

As previously stated, the primary
purpose of this rule is to incorporate the
provisions of the revisad OMB Circular
A-110 into HHS's award administration
regulations. The Circular was developed
over a ‘)en'od of several years by a
Federal interagency task force and was
subject to public review and extensive
public comment before OMB published
its final revised Circular on November
29, 1993. OMB in fact received over 200
comments in response to its proposed
Circular from a wide array of Federal
and non-Federal respondents, many of
whom included past and current
recipients of HHS awards.

To expedite government-wide use of
these uniform procedures, OMB
directed that Federal egencies
responsible for awarding and
administering grants and other
agreements covered by the Circular
publish agency-specific rules adopting
the Circular’s specific language. OMB
has allowed agencies little latitude to
publish rules that deviate from the
Circular which, as stated, had been
subject to public comment, Unless a
different provision is required by
Federal statute or an agency has
obtained OMB's approval for a
deviation, the provisions of the Circular
govern.

This interim final rule essentially
adopts the provisions of the Circular to
the maximum extent possible. Some key
technical clarifications, which are
detailed elsewhere in this Preamble,
have been made to enhance the rule’s
clarity and thus that ability of HHS
awarding agencies and recipients of
HHS funds to comprehend and apply its
provisions. As also explained elsewhere
in this Preamble, other provisions of
this rule that may differ from the precise
language of the Circular simply carry
over longstanding HHS policies from
the current part 74. Soms of these
provisions neither derive from nor
conilict with the Circular. Concerning
others, such as the rule requiring prior
approval of patient care costs in
research awards, HHS obtained OMB'’s
approval to publish them under OMB's
deviation procedures. But even these
“deviation” provisions have been
reflected for some time in HHS's
regulations at part 74. For those
provisions where HHS has exercised the
discretionary decisionmaking inherent
in the Circular’s provisions, we have
made choices that we believe inure
chiefly to the recipients’s benefit by
avoiding imposition of additional or
unnecessary administrative and other
burdens.

Therefore, because this rule is (1) on
a Federal policy which has been subject
to extensive public comment, (2) based

in the main on current regulations
where it differs form that Federal policy,
(3) intended to beneiit both affected
Federal agencies and recipients of
Federal awards by removing
unnecessary administrative and other
burdens, and thus facilitate sound
award administration, HHS has
determined that publication of this rule
as an NPRM is unnecessary, impractical
and contrary to the public interest. For
these same reasons, HHS finds that good
cause exists to eliminate the 30-day
delay of the effective date of this rule.

IV. Regulatory Impact Analyses
Executive Order 12866

In accordance with the provisions of
Executive Order 12868, this rule was
not reviewed by the Office of
Management and Budget.

{Note: HHS had previously listed this rule
as a significant rule in its “Semiannual
Regulatory Agenda,” published in the
Federal Register on April 25, 1994, 59 FR
20325. When OMB issued the revised final
Circular A-110 in November 1993, HHS
originally considered the possibility that its
rule adopting the Circular's provisions might
constitute a “significant regulatory action™ as
defined in Executive Order 12866, especially
in view of HHS's general policy of following
the APA's notice and comment procedures
even when that statute does not require us to
do so. Upon further review of the Circular,
this implementing rule and its long
regulatory history, and before the April 25,
1994 Federal Register notice, HHS had
determined that this rule is not “significant”
because it essentially updates HHS grant
edministration rules which have been in
place for many years. Regrettably, HHS was
unable to delete this item from the regulatory
agenda before publication of the notice.
Notwithstanding i§ inclusion in that agenda,
this rule is not a “significant” rule within the
meaning of the Executive Order.)

Regulatory Flexibility Act

The Secretary, in accordance with the
Regulatory Flexibility Act (5 U.S.C.
605(b)), bas reviewed this interim final
rule before publication and, by
approving it, certifies that it does not
have a significant impact on a
substantial number of small entities.

Paperwork Reduction Act

In keeping with the requirements of
44 U.S5.C. 3504(h), the information
collection requirements contained in
this rule have been approved by OMB
as Standard Forms or HHS adaptations
of Standard Forms with the following
assigned clearance numbers: SF-269:
0348-0039; SF-424: 0348-0043; and
PMS-270 and 272: 0937-0200.

List of Subjects in 45 CFR Part 74

Accounting, Administrative practice
and procedures, Grant programs—
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health, Grant programs—social
programs, Grants administration,
Reporting and recordkeeping
requirements.
(Catalog of Federal Domestic Assistance
Number Does not Apply.)
Dated: August 17, 1994.
Donna E. Shalala,
Secretary of Health and Human Services.
Part 74 of Title 45 of the Code of
Federal Regulations is amended as
follows:

PART 74—UNIFORM ADMINISTRATIVE
REQUIREMENTS FOR AWARDS AND
SUBAWARDS TO INSTITUTIONS OF
HIGHER EDUCATION, HOSPITALS,
OTHER NONPROFIT ORGANIZATIONS,
AND COMMERCIAL ORGANIZATIONS;
AND CERTAIN GRANTS AND
AGREEMENTS WITH STATES, LOCAL
GOVERNMENTS AND INDIAN TRIBAL
GOVERNMENTS

1. The authority citation for part 74 is
revised to read as follows:

Authority: 5 U.S.C. section 301; Appendix
] is also issued under 31 U.S.C. section 7505.

2. The heading for part 74 is revised
to read as set forth above.

3. Subparts A-F are revised to read as
follows:

Subpart A—General

Sec.
74.1
74.2
74.3

Purpose and applicability.
Definitions.

Effect on other issuances.
74.4 Deviations.

74.5 Subawards.

Subpart B—Pre-Award Requirements

74.10 Purpose.

74.11 Pre-award policies.

74,12 Forms for applying for HHS financial
assistance.

74.13 Debarment and suspension.

74.14 Special award conditions.

74.15 Metric system of measurement.

74.16 Resource Conservation and Recovery
Act (RCRA, Section 6002 of Pub. L. No.
94-580 (Codified at 42 U.S.C. 6962)).

74.17 Certifications and representations.

Subpart C—Post-Award Requirements

Financial and Program Management

74.20 Purpose of financial and program
management.

74.21 Standards for financial management
systems.

74.22 Payment.

74,23 Cost sharing or matching.

74.24 Program income.

74.25 Revision of budget and program
plans.

74.26 Non-Federal audits.

74.27 Allowable costs.

74.28 Period of availability of funds.

Property Standards

74.30 Purpose of property standards.
74.31 Insurance coverage.

74.32 Real property.

74.33 Federally-owned and exempt
property.

74,34 Equipment,

74.35 Supplies.

74.36 Intangible property.

74.37 Property trust relationship.

Procurement Standards

74.40 Purpose of procurement standards.

74.41 Recipient responsibilities.

74.42 Codes of conduct.

74.43 Competition.

74.44 Procurement procedures.

74.45 Cost and price analysis.

74.46 Procurement records.

74.47 Contract administration.

74.48 Contract provisions.

Reports and Records

74.50 Purpose of reports and records.

74.51 Monitoring and reporting program
performance.

74.52 Financial reporting,

74.53 Retention and access requirements for
records.

Termination and Enforcement

74.60 Purpose of termination and
enforcement.

74.61 Termination.

74.62 Enforcement.

Subpart D—After-the-Award Requirements

74.70 Purpose.

74.71 Closeout procedures.

74.72 Subsequent adjustments and
continuing responsibilities.

74.73 Collection of amounts due.

Subpart E—Special Provisions for Awards

to Commercial Organizations

74.80 Scope of subpart.

74.81 Prohibition against profit.

74.82 Program income.

Subpart F—Disputes

74.90 Final decisions in disputes.
74.91 Alternative dispute resolution.

Subpart A—General

§74.1 Purpose and applicabllity.

(a) Unless inconsistent with statutory
requirements, this part establishes
uniform administrative requirements
governing:

(1) Department of Health and Human
Services’ (HHS) grants and agreements
awarded to institutions of higher
education, hospitals, other nonprofit
organizations and commercial
organizations;

2) Subgrants or other subawards
awarded by recipients of HHS grants
and agreements to institutions of higher
education, hospitals, other nonprofit
organizations and commercial
organizations, including subgrants or
other subawards awarded under HHS
grants and agreements administered by
State, local and Indian Tribal
governments; and

(3) HHS grants and agreements, and
any subawards under such grants and

agreements, awarded to carry out the
entitlement programs identified at 45
CFR part 92, §92.4(a)(3), (a)(7), and
(a)(8), except that §§ 74.12 and 74.25 of
this Part shall not apply.

(b) Nonprofit organizations that
implement HHS programs for the States
are also subject to state requirements,

§74.2 Definitions.

Accrued expenditures mean the
charges incurred by the recipient during
a given period requiring the provision of
funds for: (1) Goods and other tangible
property received; (2) services
performed by employees, contractors,
subrecipients, and other payees; and, (3)
other amounts becoming owed under
programs for which no current services
or performance is required.

Accrued income means the sum of: (1)
Earnings during a given period from (i)
services performed by the recipient, and
(ii) goods and other tangible property
delivered to purchasers; and (2)
amounts becoming owed to the
recipient for which no current services
or performance is required by the
recipient.

Acquisition cost of equipment means
the net invoice price of the equipment,
including the cost of modifications,
attachments, accessories, or auxiliary
apparatus necessary to make the
property usable for the purpose for
which it was acquired. Other charges,
such as the cost of installation,
transportation, taxes, duty or protective
in-transit insurance, shall be included
or excluded from the unit acquisition
cost in accordance with the recipient’s
regular accounting practices.

Advance means a payment made by
Treasury check or other appropriate
payment mechanism to a recipient upon
its request either before outlays are
made by the recipient or through the use
of predetermined payment schedules.

Award means financial assistance thal
provides support or stimulation to
accomplish a public purpose, Awards
include grants and other agreements in
the form of money or property in lieu
of money, by the Federal Government to
an eligible recipient. The term does not |
include: technical assistance, which '
provides services instead of money; |

|

other assistance in the form of loans,
loan guarantees, interest subsidies, or
insurance; direct payments of any kind
to individuals; and, contracts which are
required to be entered into and
administered under Federal
procurement laws and regulations

Cash contributions mean the
recipient’s cash outlay, including the
outlay of money contributed to the
recipient by third parties.
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Closeout means the process by which
the HHS awarding agency determines
{hat all applicable administrative
actions and all required work of the
award have been completed by the
eci} ent and HHS.

Contract means a procurement
contract under an award or subaward,

d a procurement subcontract under a
t's or subrecipient’s contract.

Cost sharing or matching means that
pertion of project or pregram costs not
borne by the Federal Government.

Current accounting period means,
with respect to § 74.27(b), the period of
time the recipient chooses for purposes
of financial statements and audits.

Date of completion means the date on
which all work under an award is
completed or the date on the award
document, or any supplement or
amendment thereto, on which HHS
awarding agency sponsorship ends.

Departmental Appeals Board means
the independent office established in
the Office of the Secretary with
delegated authority from the Sacretary
toreview and decide certain disputes
between recipients of HHS funds and
HHS awarding agencies under 45 CFR
part 16 and to periorm other review,
adjudication and mediation services as
assigned.

Disallowed costs mean those charges
to an award that the HHS-awarding
agency determines to be unallowable, in
accordance with the applicable Federal
cost principles or other terms and
conditions contained in the award.

Discretionary award means an award
made by an HHS awarding agency in
keeping with specific statutory authority
which enables the agency to exercise
judgment (“‘discretion”) in selecting the
applicant/recipient organization
through & competitive award process.

Equipment means tangible
nonexpendable personal property,
including exempt property, charged
directly to the award having a useful life
of more than one year and an
dcquisition cost of $5000 or more per
unit. However, consistent with recipient
policy, lower limits may be established.

Excess property means property under
the control of any HHS awarding agency
that, as determined by the head of the
awarding agency or his/her delegate, is
no longer required for the agency’s
needs or the discharge of its
responsibilities.

Exempt property means tangible
personal property acquired in whole or
in part with Federal funds, where the
HHS awarding agency has statutory
authority to vest title in the recipient
without further obligation to the Federal
Government. An example of exempt
Property authority is contained in the

Federal Grant and Cooperative
Agreement Act, 31 U.S.C. 6308, for
property acquired under an award to
conduct basic or applied research by a
nonprofit institution of higher education
or nonprofit erganization whose
principal purpose is conducting
scientific research.

Federal funds authorized mean the
total amount of Federal funds obligated
by the HHS awarding agency for use by
the recipient. This amount may include
any authorized carryover of unobligated
funds from prior funding periods when
permitted by the HHS awarding
agency's implementing instructions or
authorized by the terms and conditions
of the award.

Federal share of real property,
equipment, or supplies means that
percentage of the property’s or supplies’
acquisition costs and any improvement
expenditures paid with Federal funds.
This will be the same percentage as the
Federal share of the total costs under the
award for the funding period in which
the property was acquired {excluding
the value of third party in-kind 3
contributions). For property acquired on
an amortized basis over more than one
funding period, the Federal share will
be the percentage of the amount of paid-
in equity at the time of disposition.

Federally recognized iIndian Tribal
government means the governing body
of any Indian tribe, band, nation, or
other organized group or community
(including any Native village as defined
in section 3 of the Alaska Native Claims
Settlement Act certified by the Secretary
of the Interior as eligible for the special
programs and services provided by him
through the Bureau of Indian Affairs.

Funding period means the period of
time when Federal funding is available
for obligation by the recipient.

Government means a State or local
government or a federally recognized
Indian tribal government.

HHS means the U.S. Department of
Health and Human Services.

HHS awarding agency means any
organization component of HHS that is
authorized to make and administer
awards.

Intangible property and debt
instruments mean, but are not limited
to, trademarks, copyrights, patents and
patent applications and such property
as loans, notes and other debt
instruments, lease agreements, stock
and other instruments of property
ownership, whether considered tangible
or intangible,

Local government means a local unit
of government, including specifically a
county, municipality, city, town,
township, local public authority, school
district, special district, intra-state

district, council of governments

(whether or not incorporated as a
nonprofit corporation under State law),
any other regional or interstats entity, or
any agency or instrumentality of local
government.

Obligations mean the amounts of
orders placed, contracts and grants
awarded, services received and similar
transactions during a given period that
require payment by the recipient during
the same or a future period.

OGAM means ths Office of Grants and
Acquisition Management, which is an
organizational component within the
Office of the Secretary, HHS, and
reports to the Assistant Secretary for
Management and Bucdget.

OMB means the U.S. Office of
Management and Budget.

Out%ays or expenditures mean charges
made to the project or program. The
may be reported on a cash or accruaf'
basis. For reports prepared on a cash
basis, outlays are the sum of cash
disbursements for direct charges for
goods and services, the amount of
indirect expense charged, the value of
third party in-kind contributions
applied and the amount of cash
advances and payments made to
subrecipients. For reports prepared on
an accrual basis, outlays are the sum of
cash disbursements for direct charges
for goods and services, the amount of
indirect expense incurred, the value of
in-kind contributions applied, and the
net increase (or decreass) in the
amounts owed by the recipient for
goods and other property received, for
services performed by employees,
contractors, subrecipients and other
payees and other amounts becoming
owed under programs for which no
current services or performance are
required.

Personal property means property of
any kind except real property. It may be
tangible, having physical existence, or
intangible, having no physical
existence, such as copyrights, patents,
or securities.

Prior approval means written
approval by an authorized HHS official
evidencing prior consent.

Program income means gross income
earned by the recipient that is directly
generated by a supported activity or
earned as a result of the award (see
extlusions in § 74.24 (e) and (h)).
Program income includes, but is not
limited to, income from fees for services
performed, the use or rental of real or
personal property acquired under
federally-funded projects, the sale of
commodities or items fabricated under
an award, license fees and royalties on
patents and copyrights, and interest on
loans made with award funds. Interest
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earned on advances of Federal funds is
not program income. Except as
otherwise provided in the terms and
conditions of the award, program
income does not include the receipt of
principal on loans, rebates, credits,
discounts, etc., or interest earned on any
of them. ;

Project costs means all allowable
costs, as set forth in the applicable
Federal cost principles (see § 74.27),
incurred by a recipient and the value of
the contributions made by third parties
in accomplishing the objectives of the
award during the project period.

Project period means the period
established in the award document
during which HHS awarding agency
sponsorship begins and ends.

Property means, unless otherwise
stated, real property, equipment,
intangible property and debt
instruments.

Real property means land, including
land improvements, structures and
appurtenances thereto, but excludes
movable machinery and equipment.

Recipient means an organization
receiving financial assistance directly
from an HHS awarding agency to carry
out a project or program. The term
includes public and private institutions
of higher education, public and private
hospitals, commercial organizations,
and other quasi-public and private
nonprofit organizations such as, but not
limited to, community action agencies,
research institutes, educational
associations, and health centers. The
term may include foreign or
international organizations (such as
agencies of the United Nations) which
are recipients, subrecipients, or
contractors or subcontractors of
recipients or subrecipients at the
discretion of the HHS awarding agency.
The term does not include government-
owned contractor-operated facilities or
research centers providing continued
support for mission-oriented, large-scale
programs that are government-owned or
controlled, or are designated as
federally-funded research and
development centers. For entitlement
programs listed at 45 CFR 92.4(a)(3),
(a)(7), and (a)(8) “‘recipient” means the
government to which an HHS awarding
agency awards funds and which is
accountable for the use of the funds
provided. The recipient in this case is «
the entire legal entity even if only a
particular component of the entity is
designated in the award document.

Research and development means all
research activities, both basic and
applied, and all development activities
that are supported at universities,
colleges, hospitals, other nonprofit
institutions, and commercial

organizations. “Research” is defined as
a systematic study directed toward
fuller scientific knowledge or
understanding of the subject studied.
“Development” is the systematic use of
knowledge and understanding gained
from research directed toward the
production of useful materials, devices,
systems, or methods, including design
and development of prototypes and
processes. The term research also
includes activities involving the training
of individuals in research techniques
where such activities utilize the same
facilities as other research and
development activities and where such
activities are not included in the
instruction function.

Small awards means a grant or
cooperative agreement not exceeding
the small purchase threshold fixed at 41
U.S.C. 403(11) (currently $25,000).

State means any of the several States
of the United States, the District of
Columbia, the Commonwealth of Puerto
Rico, any territory or possession of the
United States, or any agency or
instrumentality of a State exclusive of
local governments.

Subaward means an award of
financial assistance in the form of
money, or property in lieu of money,
made under an award by a recipient to
an eligible subrecipient or by a
subrecipient to a lower tier subrecipient.
The term includes financial assistance
when provided by any legal agreement,
even if the agreement is called a
contract, but does not include
procurement of goods and services nor
does it include any form of assistance
which is excluded from the definition of
“award" in this section.

Subrecipient means the legal entity to
which a subaward is made and which
is accountable to the recipient for the
use of the funds provided. The term
may include foreign or international
organizations (such as agencies of the
United Nations) at the discretion of the
HHS awarding agency.

Supplies means all personal property
excluding equipment, intangible
property, and debt instruments as
defined in this section, and inventions
of a contractor conceived or first
actually reduced to practice in the
performance of work under a funding
agreement (*“subject inventions”'), as
defined in 37 CFR part 401, “‘Rights to
Inventions Made by Nonprofit
Organizations and Business Firms
Under Government Grants, Contracts,
and Cooperative Agreements."

Suspension means an action by the
HHS awarding agency that temporarily
withdraws the agency’s financial
assistance sponsorship under an award,
pending corrective action by the

recipient or pending a decision to
terminate the award.

Suspension of an award is a separate
action from suspension under HHS
regulations (45 CFR part 76)
implementing E.O.s 12549 and 12689,
“Debarment and Suspension.”

Termination means the cancellation
of HHS awarding agency sponsorship,
in whole or in part, under an agreement
at any time prior to the date of
completion. For the entitlement
programs listed at 45 CFR 92.4 (a)(3),
(a)(7), and (a)(8), “termination” shall
have that meaning assigned at 45 CFR
92.3.

Third party in-kind contributions
means the value of non-cash
contributions provided by non-Federal
third parties. Third party in-kind
contributions may be in the form of real
property, equipment, supplies and other
expendable property, and the value of
goods and services directly benefiting
and specifically identifiable to the
project or program.

Unliquidated obligations, for financial
reports prepared on a cash basis, mean
the amount of obligations incurred by
the recipient that has not been paid. For
reports prepared on an accrued
expenditure basis, they represent the
amount of obligations incurred by the
recipient for which an outlay has not
been recorded.

Unobligated balance means the
portion of the funds authorized by the
HHS awarding agency that has not been
obligated by the recipient and is
determined by deducting the
cumulative obligations from the
cumulative funds authorized.

Unrecovered indirect cost means t